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DEDICATION

It would be very wrong,

very wrong indeed!

To think as he was already thinking -

That there would be no change

Maybe in the life of the nation

itself, there would be no change -

There would only be a change of the EMBEZZLERS,
THE HUNTER and the HUNTED

AYI KWEI ARMAH- THE

BEAUTYFUL ONES ARE KOT YET BORNW.

This DISSERTATION IS dedicated to the BEAUTYFUL ONES.



PREFACE

The role of the Provincial Administration as
an extension of the ideology of the group in
power, and its effect on human rights, has never
been investigated. ®his is an attempt at traversing
this neglected area. This investigation has in
effect been ambitious for it has attempted to bring
within its awbit most of the general aspects which
underlie the authoritarianism of the provincial
administration and the effect of this on human
rights. Consequently, an attempt has been umade
‘to examine the provincial administration since its
inception +to the contemporary period. This examina=-
tion therefore brings into sharp focus the historical
element with the hope that this would help explain the
nature of this institution. A study of history
has been useful in the sense that it has demonstrated
that in the last 75 years of its life, the social
millieu of the Kenyan society has not changed in any
significant way. Conseguently, the provincial
aduinistration has also not changed and this study there-
fore has been predicated on a plamne of historical
continuum. In this respect, there has been therefore
& deliberate attempt mnot tc introduce & break intc the
paper in the form of gmany chapters, sub-chapters and
titles and sub-titles. This exercise has been deemed

necessary for it, as it were, mimes the mowement , the
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outstretching and progress (if only in terms of time)
of the provincial administration on the historical

plane.

This author, however, hastens to add
that this is not a pioneering wovrk on the provincial
administration but an analysis that is based on an
*economic" approach. It is therefcre the approach
that is novel.

In this examination certain abbré&iaﬁions
have been used, principal smongst these being, EAS,
stands for " THE EAST AFRICAN STANDARD" and P.C.,
"PROVINCIAL COMMISSIONERY,D.C." DISTRICT COMMISSIONER"Y
and D.O, " DISTRICT OFFICER". Because of its general
nature a constant reference tc the footnotes and
appendixes will be found useful.

Several pecple have made this examination
see the priut. Principal of these being Mr. Ander's
Karlsoon (SIDA) whose insight into political thought
has often guided me through the wysteries of political
analysis. Mr. Frencis lMuchiri for all the help he
gave me during the actual writing of the final
draft. Mr. Maina Muirdri, a colleague, for
his vocel and moral support. Mr. Okoth Ogendo
(lecturer) Department of Public Law, who kindly
allowed me to use Chief Magero's orders. Mrs
and for the actual typing of the manuse-
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seript. And lestly but by no means least, lir. Jason
Nemasake (lecturer, Dept. of Comwmercial Law ) for his
constant supervision and his useful criticisms but
above all for his patience and understanding.

To all of these, I put it on record that
I em highly indebted.

BANMAU, A.G. T,

HAIROBI
MARCH, 1977



INTRODUCTION

This paper is concerned with an examination
of the Provincial Administration in two specific
respects. In the first place , it endeavours to
trace the history of the Provincial Administration
since its inception to the contemporary period
And secondly, it concerns itself with a discussion
of the manner in which the Provincial Administration
has affected fundamental human rights. These twin
aspects of the thesis of this peper necessarily call
for a discussion which is both broad in scope and
content. However, due to the limitation required
of a work of this nature, this type of discussion
cannot be effected in great detail. C(onsequently, the
nature of the thesis dictates that the discussion
be of a general nature. It therefore is intended
to highlight those aspects which touch on the twin
prceblems under investigation. In this respect the
discussion on human rights teatureg)thoush not very
significantly (in the independent era) because of the
inaccessibility of material relating to actual in=
fringements of human rights. The absence of an ombuds~
man and the sterility of the High Court in redressing
such infringements has meant that during this period
only a theoretical approach would be safe.(infringements



of human rights during the colonial period does,
however, figure significantly in this discussion).

It is on this basis that throughout this
examination, the Provincial Administration is cone-
ceived of as a living reality, changing as the
society changes. It is seen as the external mani-
festation of the ideology obtaining in the Kenyan
society during specific historical periods. Thus,
the provincial administration is not considered
as an isolated phenomenon but as the principal
institution which translates the needs, a:spirations
and fears of the group in power. The discussion of
human rights in this paper thus comes around in a
periphery; it is preceded by an examination of the
| ideology for it is ultimately the ideology of a
certain society which determines and quantifies the
rights of the individual.

The central argument in this paper is to
the effect that there has not been any significant
changes in the functions and the general nature
of the provinciasl administration. This argument
is predicated upon & broad theme which proceeds along
this basis; that there have been no fundamental
changes in the structures of the Kenyan societys
Bince the attainment of indepmndence, the only
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change being that of the colouration of the rulers.
Consequently, the provincial administration has been
inherited into the independence institutional
structures as a central tool in the hands of the
executive. The internal themes which are part of
the wider theme and which pervade the whole examination
concern themselves withi the principal insecurity
(factors which brought this about being examined)
which cbtained in the periods under review. The
socio-economic structures which have given rise to

a ruling class and in Whose service the provincial
administration is on the bteck and call.

The first chapter directs itself to an
analysis of the genesis of the provincial adminis-
tration and the  establishment of the colonial
state in Kenya. The second chapter is deliberately
given little significance for it is really a short
break in the continuity process, because the
structures contemplated therein were never fully
implemented, especially in respect toc the provincial
administration. The third chapter does actually
take on from the first chapter and concerns itself
with an examination of the provincial period in the
comtemporary pebiod.
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At the onset, however, a word must be said
about fundamental human rights in Kenya. The lack
of sources for gauging the abuse of administrative
powers suggested to the present author that a field
research would be helpful and fruitful. But in the
event, this exercise was a dismal failure. The un-
fruitfulness of this endeavour led this author to
seeking the reasons underlying its failure- These reasons
emerge from the discussion proper. In any event,
humen rights in Kenya, as in other Commonwealth
countries are nothing to be proud of for they are all
subject to derogation except those provisions relating
to property (defining the ideology of Kenya) and
conscience. Coupled with this is the ignorance of the
mass of pecple and the fact that the superior courts,
and even the legal profession are somewhat, both
culturally and physically, remote from the majority
of the people. This is why it is conceded that
a discussion on human rights in Kenya within the
perimeters of the limitations and approach of this
paper during the independence period can only be general

and thecretical.



THE COLCEIXIAL PILRICD

"There can be no thought that the administrative
sexvice is a kind of scaffolding to be taken
away al zome future date, it cannot be taken
awty, Lor without it the whole body would
collapse,”

THE HINISEit POR AFRICAN AFFAIRS (MR. JOHKSTOR) LEG-CO
DEBATLS, VOl L&XX, PARP I, 20 MAY 1959, COL. 997,

Goran }‘iydeex{1 has argued that a particularly
strong force shaping any system of administration in any
society is the ildeclogy of political lesdership regarding
the proper role of the state in that society. The
ideclogy iz the principal force which directly or
indirectly defines that system of administration for it
calls forth srd subsumes, as it werg)the other factors
V(Such as peograprhical, historical and peoples attitudes
towards the administration) to its service. Consequently,
an exemination of the provincial adninistration during
the period under review must necessarily be predicated
upon the ideclogy dominant at that time.
THE IDEOLOGY OF CULONIALISH

Colonialism has been defined” as a system of rule

I

which assumes the right of one people tc impose their
will upon another. This type of rule is predicated upon
certain genoral assumptions., The colonial ruling class

e
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shared almost without exception the twin assumptions

of virtually any form of colonial systen that the colonized
people were not capsble of governing themselvess

"under the strenuous conditions of the modern,world."3
This view wos expressed by the League of Nations, In

its view the relationship between the interests of the
colonized =nd the coloniser was seen as not an essentially
exploitative ~md contradictory one, IPurther it was

taken for pranted that Britain's presence in Africa

(and indeed of the other powers) was a prerequisite for
the promotion of "progress in civilization and ,justice."4
It was therefore sought to modify the institutions of

the eolonized veople,

However, underlying these general assumptions was
the imperial eccuomiec impulse. In order to create an
economic struciure viable to the metropolitan country
there was & ne=ed to create superstructural institutions
of which provinciel administration was only one. The
administrative structure was to service the economy
by maintaining law and order, collecting taxes and
regulating conflict within the African population and
with regard te their reletions with expatriates. This
structure; to the extent thet economic activity was
not interfered with, was kept minimal.5 (Presumably to

avoid overhead costs.)



These asgumptions were to be implemented by men who
came armed with a tradition of paternalism, assuning as
they 4id the moral superiority of the governors, and the
cultural inferiority of the governed. This complex of
assunptions conditiomed the exercise  of all forms of
political, economic and social control in the colonial
w@rlﬂ.é They thus sought to legitimize a political,
econonic and social system which was geared at creating
an optimum economic situation for exploitation.

The cclonisers may have believed in the assumptions
stated above, but as Roger Van Zwanenberg? has pointed
cut "ideologies are deeply believed by the participants.
The ideas are internalised, which gives sll ideologies
which have any lasting power a level of autonomy and
allows a number of contradictory facts to be accepled
at the same tino.”a

Iz the establishment of the institutions of the
colonial state, the provincial administration.plaged a
very cerucisl rcle and it's to its establishiment that

the diseussion must now‘turn:
/

II) IHE GENESIS OF PROVINCIAL ADMINISTRATION IR KENY

The fall of the Imperial British East African company
can be said tc have provided the incentive for the
establishment of administration in the then East African
Proteetorato.g This was on the basis of recommendations



submitted by Sir Gerald Portal in 1893 who was the agent
of the consul General at Zanzibar. He advocated an
official administration and the comstruction of what

was to be later called the Kenya-Uganda railway. The
railvay was to be built pursuant to British signature
to‘articlc I of the General Act of the Brussels
eanrarunce‘1° Paragraph III suggested "The construction
of reoads and in particular railways, connecting the advanced
stations with the coast was necessary... suostituting
econonic and rapid means of transport for the present
means ¢f carriage by man.” ! The significance of

the former suggestion was that it meant Che increased
control of the government and the opening up of the
sparsely populated high country to settlers. Accordingly
in April, 1893 the administration of Uganda was
transferred from the company to the imperial government
and the whole area as far East as Haivasha was
transferred to the Uganda Protectorate.proclaiaed in

1894 %o be returned later to the East Africa Protectorate

(Kenya) in 1902,7°

By this time Kenya was under the foreign office.
This was an old tradition of the mechanics of British
imperialism; territories freshly acquired were first
entrusted %o the foreign office and when it was decided
to take a more aggmessive stand they were transferred
to the colonial office. The establishment of an
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administrative structure during the foreign office rule
(which lasted until 1905) was effected by means of
expeditions, The most significant of which were those
against the Nandi in 1901, 1905 and 1906, Embu in 1904,
Gueii 1904, 1908, Kipsigis in 1905 and Bukusu and
Kabras in 190?.15 The use of military might was
thought to be necessary as Sir Donald Stewart had
pointed out, in his view "the country can only be
properly administered only when the natives have

been knocked into ahape."1a

Thus during the foreign office period the main
preoccupation was with setting up a skeletal
administrative structure which would facilitate the
smooth construction of the railway. The commissioner
at Zanzibar was the central figure in this administrative
structure, the whole protectorate was curved out into
a few large provinces under sub-commissioners (later
designoted provincial commissioners) who were
responsible to the commissioner. Ghai and HcAuslan15
have pointed out that early foreign office legislation16
in respect to the Fast African Protectorate did not
attenpt to provide for a comprehensive system of
administration, for this institution was directed only
at creating one requisite condition which would ensure
that the construction of the railway was carried out
without major hindrances.
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On this basis the type of personnel and the systen
of administration was conditioned by the meed to bring
those argas a2long which the railway was to be laid under
conirols The personnel was of a very poor guality.

A foreign office official admitted this by commenting ’
"As long as civil servants were enlisted from the gutter,
a high standard of sdministration ecould not be expected.
As the comstruction of the railway drew to an end it
became incressingly clear that British imperial policy
was acsuming a more aggreasive stance in respect to

East Africa, This stance could be detected from the
opivions of the imperial officers. They thought that

it was necessary "to tap the undoubted rasources of the
country without assuming too many responsibilitiesz of the
aﬂministra#ian.” It is pertinent at this stage to point
out that since at this time the administration was
limited in experiencé and had no clear guidance from
above there was no co-ordimation and officers had
perforee to adopt an ad hoe solution to each crisis as

it ocecurred., This type of administration was not suitoble,
for the tapping of o;onomic resources required an efficient
administration., As a result the administration of the
East African protectorate was transferred to the colonial
office in 1905 which had a lot of expericnce in the
administration of colonial territories,

With this transfer a number of significant changes
occurred, Under Governor Girouard18 recommendations for

the setiing up of a provincial administration were effected
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and accepted by the colonial office. Gircuvard demanded
that regular administrative records should be kept,
both at provincial anddistrict level. He called for a
series of provincial and district reports. ie

estal ished political record books and inaugurated

a system of reguler annual reports?g These features of
the provincial administration have becen maintained from
his time, Girouard can therefore properly be called

the father of provincial administration in Kenyae.

Girouard's reign is also significant in that
he was instrumental in setting o f the machinery for the
ereation of the "colonial situstion.” The concept of
the “"colonial situation” was created by G. Balandier
in 1?51.20 This was to enable one to try to captualize
the dynamics of a colonial society after it was clearly
established, That is to say, after the conqueét, the
basie socio-political fact in the colonz/prapOBes
"a disdinetion =nd a hierarchy based first of all on
eriteris of race nationality, implying as a sort of
postulste the excellence of the white race nnd more
especially of that fraction which is the colonial power,
Thus when the social political fact is actuslized the
result is a stratified society. Central to Balandier's
construction therefore is the role of racism, The
"eoionial situstion” in Kenya (which was cresated between
1905 and 1923) was actualized by the encouragement given



to white settlers to come andgettle in Kenya. This
encouragemnent was given cogent inspirgtions by Girouard
who formulated policy in respect to settlers, this was
¢ ficially accepled in 1909.?1 Thus the root of the
stratification of race in EKenya was planted. This
brought about racial segregation and the exploitation

gL Lthe inhabitants.

In the creetion of the "colonial situ tion™
British officials had a wealthy source of precedents
from which they could draw. The Fenya system of
provincial administrstion was based on the northern
Higserian model, Girouard’s formulation of African
native policy originated from South Africa. The
reservetion of white Highlands to the white settlers
Bad its roots ir South Africe snd in wespect tc the
sequisition of African ILabour precedents in the form
of Scaths:n.ﬁhodeaiaga legislation were adopted and
formulsted.s In all this the provincial adzinistration

wWas seen as the lynchpin of the colonial government.

Girouard's tasks st reorgeanising the

. adninistration may be seer when the type of officer

who was to serve the adwipnistrotion ir ccnsidered.

There was a heavy empbéis on reeruiting men with the
gualities of cheracter and broadly humanistic education
which the British Public eystem was supposed to §r0VidO.23
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From 1926 onwards on top of a general degree usually
from Oxford, Cambridge or ILondon, there was a one

year postegraduate course at one of these universities -
This was at first called the Tropical African Service
course, later the cclonial administration services course
and finally the Devonshire "A" course. This course
after 1945 provided background knowledge in Law,
Anthropology, Economics, Agriculture and History.

There was alsoc a Devonshire "B" course which consisted
of a year's guided reading and tutorials at one of

the three universities.

But as has been pointed out24

these courses

were highly gemeral. The real training for administrators
had been done earlier in public schools and universities
which instilled values which were basically upper middle
class in arigin.zs This system of training was

aimed at internalising the values of the upper middle
class in Fagland into the minds of tgp administrators.zs
The significance of this training waé'therefora to

chape a type of administrator Qﬁo would zealously

gaard the needs »nd ideas of the imperialist homeland

- and at the seme time preparing him to Justify the
"colonial situstion™ and to be receptive bo

the settler's ideals.

Van Zuananherge7 has demonstrated how the
provincial administration helped the settler economy-
through the recruitment of African cheap labour with
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the other aspects incidental to this,like the setting
up of reserves. It was used in the collection of taxes
as the source of revenue to ppovide an infrastructure
to support the settler economy. Finally it was used
as the link between the African and the colonial
government in the imdirect rule system. In this
conbext the African chief was part of the machinery of
the provincisl administration, The African chief,
however, had no independence in his location. This
may be well illustrated by the Headman's Ordinence of
1902.°C Under this Ordimsmce a headman, appointed by
the commissioner was required to keep order in areas
adjacent to his villape or villages. If an outrage
(not defired) occurred in any area in which such a

- headman was responsible for the preservation of order,
and the perpetrator of such an outrage could not be
discovered, the sub-commissioner (later Provincial
Commissiomer) could in hie diseretion impose a fine upon |
the headman unless he could prove to the satisfaction
of the sub-commissioner that the outrage could not
have been prevented by reasonsble vigilance on his

or nig people's part,

These functions of the provincial administration
were at the very root of the imperial policy. The
colony had to produge for the metropolitan country cheap
primary pboéucts. To that extent the other superstructural
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institutions in the colonial society were shaped iu such
a way as to ccnsolidate this primary objective. The
place of the provincial administration in the
schiesvements of this object can be seen at a casual
glence on the functions to which it was bestowed., The
provimceial administration was churged nith,sg

exercising gencral control over local political aétivity,
representing the state to the people empecially

in ceremcnial activities =né in mobilisation of the
populacey serving as the executive officer to the

lecal government, co~ordinating all covernment
depsriments in fthe ares, holding the ultimate
responsibility for law and order, collecting local

taxess srbitrating local disputes and adwinistering
Jastiaa.30 It was thus the hudb of the mschinery

of the colonial government,

£t this Juncture it is essential to posit
the question, nenely. why was provineial adninistration
chosen as the mosc#;uitable system of administration?
As has been asserted elsewhera,31 this systen of
administrstion was a colonial device. It had been
tried in northern Nigeris 2nd had bLeer feournd to be
portent, However, before the foregoing interrogztory
can be ansered, it is importent to examine the structure

upon which the adeministration was precdicated.
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It was predicated upon an essentially explosive
situation which was more insecure to the extent that
"ecapitalism (in the form of plantation economy) as
a social system of production requires to extract a
surplus from labour! Thus ‘during the early stages
of capitalism the methods of the extraction of a

/pmrylua eses 8re more violent than later on when the
system is more widely accepted.”32 Thus faced with
insecurity springing from this type of economie
arrangement, a strong system of administration which
was adopted by Britain for her colonial territories
had its roots in the Roman system of administration,
Roman history has demonstrated that where there is
insecurity (for the Romans were ruling people of
diverse races, religions, and cultures) a particularly
strong administrstive system is required. The Romans
achieved this by carving out their huge empire into
provinces which were under the rulership of a
represenfiative from the Roman government at Rome. This
rcprnacntagivt was designated a governmor; Bible

readers are familiar with the fact thst during the
trial of Jesus Christ the Roman governor at Palestine
was Pontius Filata.54 This system of administration
provided for a bureaucratic machine which we
ultimately controlled from Rome. Thus the Roman
government had a bird's view of what was going on in
the Empire.



Recent research on field administration by
B.C. Smith,”” however, demonstrates that the Kenya
provincial administration portrayed features almost
congruent tc those of the French prefectoral system.
Under this system the prefect is a delegate of the
central government and the representative of the
national interest in his particular prefecture. He
is the renking government officer in his region and
all officers otiindividnal ministries are subordinate
to him. The prefect is part of the chain of command
between the headquarters and the field for all
governmental activities. He embodies the authorities
of all ministries as well as the government in gcneral.
However, as B.C. Snith36 points out, this system
has been abandoned by France for it is ill adapted
to modern needs., This system provides for a highly
bureaucratic and hierarchical government machinery which
is the central feature of provincial administration
in Kenyz. On the basis of these features this system
of administration provides for a very autocratic
and strong machinery. It was thus very valuasble in
maintaining stability in a system which was inherently
preoccupied with insecurity.

\ In providing for a chain of command froc the
governor to the chief the colomial government was in
command of colonial activity in Kenya. At the lowest
ladder of this hierarchy was the headman who was given



wide discretionary powers under the Headman's Ordinance
190237 which has been reproduced as the chief's
Authority Aet,38 in Independent Kenya. This manifests
itself when the appendix is examined.39

Thus what emerges from the foregoing is the
contrnl“o aspect of the administration during the
colonial period. As Colin 503841 has shown "The
provincial administration was primarily an agency of
political control, not of rural development since the
primary concern of the government was not the development
of rural areas generally but to control rural
development in the interests (of the settler and the

metropolitan groups".ua

As will emerge by the end of this discussion
this role of the provincial administration has not
significantly changed in independent Kenya. The
colonial administration justified this on the busis
of the Dual Mandate > which called for separate

development for Africans and Europeans.

The foregoing discussion has been general in
the sense that it highlights some of the more important
aspects connected with provincial administrotion.

It iz thus intended to concentrate the discussion at
a gselected period in order to demonstrate how the
provincial administration functioned on the ground.



I1I) THE EMERGENCY PIRIOD (1952 - 1959)

The selection of this period is in no way
arbitrary. It is at this period that the chief
characteristics of the provincisl administration as a
control mechanism emerged. This period is isolated
in order to bring into sharp focus the role of the
provincial administration when faced with an
essentially explosive situation. It is not intended
from this discussion to demonstrate that the provincial
administration was less powerful before this period,
it is merely intended to illustrate the full scope of the
nature and power of the provincial administr-tione
This period put the provincial administration to
test; it was called upon to control the Mau Mau
uprising against the colonial government, .- -~ """

During this period the provincial administration
was expanded both in number and in authority.44
This gave it a dominant position over the other
governuent agencies. FProfessor Gertzel“‘5 has argued
that this dominance manifested itself by the
subordination of the police to the administration
in matters concerning the maintenance of law and
erder.46

Commissioners chaired the emergency committees which

Provincial Commissioners and the District

were responsible for law and order as well as

existing security and intelligence committees,



The Provincial Commissioners were empowered by

Governor Barring to issue orders to departmental officers
in their provinces if the needs of the emergency
required, The Governor delegated his power of
detention to them. They were responsible for issuing
pernits for public meetings. They thus occupied a
crucial part as the political agents of the executive.
Examples of this are not far to seekj adrministrators
were enmpowered to impose curfew or other restriction
orders under the Preservation of order by Night
regulationss”’ Under the outlying Districts Ordinance*®
the Governor or the administr:tors to whom he

delegated his powers could declare districts "closed”,
the effeet of which was to confer power on the
administration to restrict, by means of the issue of
licences, persons other than natives of the area from
entering the district. These two examples will suffice
here and a fuller discussion along this averue will

be relegated to the Human rights section,

All these powers were carried intact into the
independence era. They were exercised pursuant to
the Public Order Ordinance,ag The Penal Code’C the
Chief's Authority 0rdiance51 and the Agricultural
Ordinance of 1955.52 On top of these were administrative
rules and the Governor's directives, Because of the
wide and discretionary powers of the provincial
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administration the African nationalists called for its
abolition,”?> but this demand fell on the colonial

government's deaf ears.

Puring this period the concept of "closer
administration”s4 was initiated. The exponents of
this policy assumed that security would be more
effective if the administrators were in closer
touch with the people. The success of the provincial
administration in this "trying" time was hailed by
the minister for African Affairs for it's perfornance.55
"Cloger administration”™ was not only directed at the
central province where the Mau Mau uprising

concentrated itself but was applied to the whole

of the country. This took the form of District
Officers being sent out to the divisions.
/

Iv) THE CRL..TICN OF A4 "POLITICAL CLASS"

After the 1940's British Official policy
in regard to it's colonies changed mainly to
historical fo:ces.56 Lee has discussed how this
policy was concretized in the colonies. This policy
invelved a process of the ereation of a "political

- ¢lass™ which meant envisaging the creation of a

native ‘elite capable/of running the machinery



required toc Jjoin the society of states in the comity
of natiorne, The native elite which was recruited
mainly (in the case of Kenya) from Africans in the
colonial administration was to constitute the

ruling class on attainment of independence. The
completion of this process was seen as increased
familiarity with the British way of life. The effect
of this process was the creztion of a type of African
whose values, fear<and inspirations were the same
with those of the colonial master. The Times O

in 1949 could still say "The people under temporary
tutelage shall be enabled and encouraged to
participate in the more sophisticated culture and
political development of the ruling class".

This process was actualized by chanelling

b L=t it

educational benefits to this group of people and in

central province this took the form of giving land
to members of this pew class.

During the period of Agrarian refornsg the
provincisl administration played a central role in
asetuslizing this process (the process had begun
ear1ier®); By the Porfeiture of Lands Ordinance®
land was taken away from the "rebels" and given to the

loyalists. The administrators were charged with the
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duty of achieving this objective. They were
indemnified of any unlawful acts which they might
have done in this respect by the indemnification

ordinance.62

Thus as Kenya approached her independence
she was equipped by an African middle class which was
to constitute the ruling class. Thanks to Governor
Borring, the provincial administration was now
organized in an unprecedented manner and was
consequently a very powerful tool in the hands of
whoever was going to take over. The subsequent
history of this institution shows that this fact

was never lost sight of.

- it

The expansion of the provincial administration
was relative; the colonial government, as has been
pointed out before in this discussion, endeavoured
to keep the provincial administration minimal as a
general rule. This is the underlying factor behind
the indirect rule system which required Africans
to govern themselvés quite to a large extent as
long as such a rule did not affect the interests
of the colonial government., ©Since Kenya's neighbours
did not experience an upheaval of such a magnitude
as that created by the Mau Mau uprising their
administrative structures (similar to Kenya's)

were not significantly expanded. This explains



why for instance at independence the Tanzanian
provincisl administration was two-thirds that of
Ktm.63

S0 far this discussion has directed itself
at the rocle of the provincial administr-tion within
the colonial ideology. It is now intended to
focus the examination to the sphere of human rights,
for the expsnsion of the provincial administration
directly narrowed the ground upon which individuals
could enjoy those richte which rightly belonged
(and do still belong) to them. It is to this
that the discussion must now turn.

V) HUMAN HEIGHTS

The "colonial situation" had as its
Jurisprudential basis the "separate but equal theory”
normally associated with professor Hart?4 The idea
itself had currency in classic Greece, whose main
proponent was Aristotle.ss‘ Aristotle posited that
in & community where there were slaves discrimination
could not be said to exist if the slaves were
treated "uniformly and equallyi but “separately”
fron the other members of the comwunity. This
theory has been used in U.l.i. and Canada to
promote segregation as in the case of; FLECSY v,

jﬁﬁﬁﬂéggéﬁ and discrimination as in the case of
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haGe wo LAVELL.®? And it is the theory underlying
and Justifying fascist South Africa and Ehodesia.68
The significance of Hart's theory emerges when it is
bornme in mind that different laws, as will eventually
emerge, were applied to the different races in

Kenyae The administration of the natives was
entrusted to the Native commissioner who was later to
be responsible to the Minister for African Affairs.
For clarity of analysis it is intended to focus

the discussion on the effect of colonial laws to the
Africen inhabitants who within the "colonial
situation” were placed at the lowest ladder of the
racial hierarchy.

In one of the first exercises of his
legislative power, the Hative courts regulations of
1897.691the commissioner for the East African
prote¢torate armed himself with restriction of
novement, in respect of any persons subject to the
regulations if it was shown to the satisfaction of
the commissioner, that the person was disaffected
to the govermment, was about to commit an offence
against the regulations or was otherwise conducting
himself so as to be dangerous tc the peace and
good order in the protectorate. There was no appeal
against the commissioner's exercise of this power,
though he had tc report on the same forthwith to the
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Foreign secretary. These provisions provided for
special powers which had the effect to deprive a
person of his basic rights of movement, and of
recourse to the courts, With respect to the basiec
right of movement similar gepriVations obtained in
the vagrancy regnlationaeg‘ which provided for the
arrest of and detention of any person found asking
for alms or wandering without any visible means of

subsistence or employment,

The Native Passes Regulationa70 enabled
the commissioner to make "such gencral or local
rules for controlling the movement of natives into,
out of, or within the limits of the protectorate as
may from time to time eppear to him to be necessary
or desirable, The Preservation of order by Hight
Regul&tions71 (which have been commented about
before) should also be seen in this vein,

The outlying Districts Ordinance’Z has also
beer considered before in this discussion. ©Suffice
it to cay th t there was a complete absence of any or
adeqguate provisions for appeal, though this lack was
effset by the residual supervisory powers of the
eclonial office, its powers of disallowance of,
or prior approval for, legislation and the requircment
that the sction tzken by loczl officials had to be
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reported in certain circumstances. It i=s very
doubtful whether in practice these provisions had a
gignificant ameliorative efrect.73

As has been illustrated74 under the
gpecial Pistricts (Administration) Ordinance75 a
denizl of human rights was contained in laws obtaining
in this ordinance which allowed collective punishment
to the disregard of individual guilt or responsibility
and the imposition of responsibility for the misconduct
of cthers on one deemed to be in authority over them.
Thin also obtained under the Stock and ‘roduce Theft
Oudinance.76 Section 15 of this Aet, authorised a
magistrate not necessarily acting in a Judicial
iapaeity, on a complaint of stock theft to order all
or some members of a tribe or a sub-tribe to pay
compensation to the agggievad party in specified portions
(one of the factors o be considered was the ability
~ to pay) if it was established that any member of that
f; tribe or sub-tribe had been implicated in the theft.

It is important not to lose sight of the
fact that the powers of the commissioner as discussed
above were discriainatory for they were to be used
¢ éﬂly agzinst thosge subject to the Native Courts
'  regulstions, Africans.
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| Manifesting professor Hart's theory as it was applied

i" in Kenya to justify discrimination. It is also

| important to bear in mind that the powers of the

| commissioner were normally delegated to the officers

E of the provincial administration. It need alsc be

3 added that during the creation of the "political class"”
in Kenya the administraotors role in taking away land
from the rebels and giving it to the loyalists was

a deprivation of the right to property,77 a basic

4 human right, [

4 WiVE; S
3 g

The courts attitude in this ;eriéa waéw;he
upholding of racial discriminstion. This may de
illustrated by two cases where the court could have
opted for different interpretations on the ground
that such discrimination was repugnant toc publie
policy.

ARD SETTLLIIIENT BAUL : The power of the
commissioner-of lands to impose restrictions on who

oULONLR FOR LOCAL GOVILRNNLNT,

eculd bid at auction sales was in issue. The
commissioner had advertised the auction jof town plots
at which only Furopeans were allowed to bid and
purchase and had stipulated thereon that during the
terms of the grant, the grantee should not permit

the dwelling house to be used for the residence of
any Asiatic or any African who was not a domestic

servant employed by him. The commiscioner's powers
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were evercised pursuant to the Crown Lands Ordinance
of 1915, This Ordinance made a distinction between
the disposal of agricultural and urban land and the
power to impose racisl restriction or covenante was
expresely granted only in the case of Agricultural

i.

land, It was argued by the aprellants thot therefore
the commissioner had therefore no power to impose
these restrictions on the disposal of land in towns.
The judicial committee holding that prima facie the

~ rights of the crown and its servants to dispose off
 crown property were analogous to those of the private
f owners, they h-d to observe the express terms of the
_i..tataﬁl, but apart from that they were free to impose
E.'Q‘t restrictions they chose. They thus held arzainst

f,ihu appellants. In the case of: Lel. v, Kﬁ@ﬁﬁﬂGE?g
i?!ho validity of curfew orders whose spplication was
f::!ltristad to Africszns only was challenzed., Such orders
1 iurt'lnﬁe under the public order erdinsnce of 1950

f;;a smended) section 10 of which provided that the

1 orders may be applied to "every member of any

g5 of persons” specified therein. Witkout

fdering what might have been intended t¢ be the
purposes of this phraseoclogy, the court held

: it permitted discrimination against Africans

88 @ Traces
Y
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In the absence of written formal guarantees
of human rights, at certain instances, the colonial
courts could apply what was their view of the
fundamensal rights to the Africans., This obtained
normally when the courts were considering certain
stututory enactments. This manifests itself when
recoursze is had to case lawg

30

B the ease of KOINARGE MBIU y, REFUBLIC®Y The High

Court struck down the African Grown coffee regulations

which by section 3 (1) permitted discrimination,
holding that the Governor's powers to make such
discriminatory regulations were ultra vires,

In JUEUST ve ALIORNEY Gili a&%?q The Court had

to deternine the validity of an order for compensation

mpade under section 15 of the Stock and Theft Produce
Ordinance (which statute allowed collective punishment),
The couxrt held that the effect of this section amcunted
to a deprivation of property a2nd that since it was

not an "order of the court in proceedings for the
determinstion of civil rights or oblipgations.” It

was uncoustitutiomal. This decision suggests that

such provisions for collective punishment as still

exist in the law must now be regarded as void,.

In the case of DAVID KALATA 5/0 KINTY v. Reo2

It was held that an accused n:ztive had the right to
c "
address the court at the conslusion of the case though
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it was not the duty of the magistrate to inform the
accused of this right, In R. v, BABNT BIN HASS@Q§3

The court was of the opinion that an accused native

had the right to legal representation., In WANUTHANDI

Ve gzyugggcaait was held that there was the necessity
for the plea of accused to be recorded in the accused's
own words in native cases, The case of R. v, RUKQGERIES
stated that in order to avoid a miscarriage of Justice
to the natives the necessity for evidence to be offered
before a charge could be framed-was very important,

Most of the cases discussed above related to the
individugl's right of the protection of the law

and the legal process.a6

It is with this broad background that the
Kenya society, a society characterised by racial
discrimination which was predicated upon the false
agsumption of social Darwinism was to march boldly

to the 'independence' era,
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P AR T II

THE _ INDEPENDENCE _ PERIOD

THE PROVINCIAL ADMINISTRATION UNDER THE MAJIMBO
CONSTITUTION

The dominant features characterising Kenya
on the eve of independence was & wultiplicity of po-
litical parties 88, representing the variocus interests
of the different groupings in Kenya. This meant
that there was not a single powerful political party
in the country. This in 1963 the comnstitution which
Kenya adopted has been seen 89 as being a result
of compromises in order to contain these different
interests. Because of its compromise nature the

constitution

"gshowed an amazing distrust of power

« » « the underlying philosophy be
that power is evil and that a woakigg

ST ey S
In order therefore to reconcile the v#rious
conflicting demands , two safeguards were deemed |
necessary. Thus during this period (1963-1964)
the constitutional document contained two elaborate schemes
of power limitation - the first provided through
the regional system itself and the other through

the Bill of Rights provision 91.,
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During this time, however, the KANU
officials had embarked on a country-wide campaign
whose main objective was the establishment of a
unitary form of government. At one such rally,
rallies which were normally directed at organising
public sentiments favourable to the objectives of
the KANU officials, held at Ofafa Jericho in Nairobi,
the then KANU secretary general Mr. Tom Mboya
moved a motion where it is alleged that :

" thousands of KANU supporters rejected
regionalism and gave KANU a te to
esteblish a unitary government"7<,

Mr. Ronald Bgala, the president of KADU at the time
had foreseen the main objective and is reported 23
as having said:

:oﬁﬁggtzgiogf:gizﬁd1§°h§3t§§33§§°:or"
Mr. Ngala must have recognised the fact that KANU
had never really accepted the constitution and made
no secret of its desire to change it, so as to abolish
the safeguards to the regions. Mr. Ngala is reported
as having added that this trend of affairs

" is not deumocracy , but the road to a
one party state”.
Mr. Ngala's prediction was accurate
for the KANU officials who had a majority 2° of
members in the bicameral legislature and who formed
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the government were able to delay the full implement-
ation of the majimbo constitution 96. In 1964 the
death knell of this constitutional structure was
sounded by a constitutimnal amendment which took

the form of Act No.28 of 1964 whose effect was to

delete all the non-entrenched regional provisions 97.

The significance of the foregoing obser-
vations proceeds along the basis that an examination
of the provincial administration during this period
can only be effected theoretically for the constitution -
al structure was never translated into reality. This
contention should be borne in wmind when the analysis
under the period in review is in consideration.

During this period the P.C. (with the title
of Civil Secretary) was the head of the civil service
in the region and responsible to the regional authority
(the elected body) for co-ordination of the specific
functions which the constitution allocated to the
regions. In addition he was responsible for central
government decisions as they were conveyed to him
through the rggional authority. Unlike in the
colonial days the responsibility for law and order
was taken out of the hands of the provincial adminis-
tration. The standard, on the wake of controversies
between KANU and KADU officials, carried an editorial

on the exercise of powers and matters relating to law
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and order, the standard, however, was used by the
EANU officials to organise public opinion in favour
of a unitary system of government. The standard
stated that:

" the inspector-general at the centre
was to appoint’ the civil secretaries
in the exercise of powers relating

to law and order. The civil secretaries
were to be responsible in the first
instance to their own regional autho-
rities with a right of appeal to the
Ingpector-General. In a conflict of
opinion, the dispute was to be referred
to the national security council which
was charged with keeping watch and ward-
over national security”.

RSITY OF AL
LIBRARY

Therefore during this period the central

BHIVE

government was in theory not to have direct control
over the provincial administration. The responsibility
for provincial administration lay with the minister
for Home Affairs, then Mr. Odinga Oginga. This
situation was to change by trensfering the res—
ponsibility of provincial administration later to the
President's office. However, this purpoted decent=
ralisation had really no effect for the appointment of
administrative officers lay with the central govern-
ment. Professor Leys %8 has commented on how Mr.
Odinga claimed to have used the provincial adminis~
tration for purposes of the central government.
Consequently, the central government used the
provincial administration to maintain a direct link

between the central government and all parts of the



country independent of the regional frnnewotk.gg
This experience illustrated to the government the
value of an administrative machinery that gave it
a direct chain of command from the centre ¢4 each

district and an effective communication network.

What emerges from the foregoing is the
conclusion that provinecial administration during
the regional system of government had no impact
et all in the country in the context of the regional
structure. For the administration was responsible
to the central government and was charged with
the duty of co-ordinating those functions which
were allocated to the regions by the central gover-
nment. Consequently, one would need to be hesitant
to make the submission that under the regional
authority this gystem of administration would have
been less dictatorial for the ultimate control of
it lay with the central government. This is all
the more true when it is borne in mind that the
decentralisation of the administrative structures
in Tenzania and Zamwbia (which are similar to Kenya's)
did not substantially affect their authoritarian
nature.loo

The other safeguard which was both internal

and normative was provided for by the Bill of Rights

proviaions.101
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The general scheme of this limitation had
one remarkable feature - it distinguished between
personal guarantees on the one hand and proprietary
interests which KADU and its allies sought to
sanctify on the other hand. These interests :

"were basically economic on the one hand
and related to political victimisation of
political groupings on the other".l02

~ With the dismantling of the majimbo structure
this part of the constitutienlo5 in its historical
perspective has suffered so many inrocads that it
forms 8 strong argument for discrediting such formal
guarantees.

The effect of the majimbo comstitution
was intended to decentralise the highly hierarchical
and bureauratic structure of the provinecial
administration. This was of course never implemente
ed in practice. However, an important effect of the
dismantling of the safeguards obtafining during
the regional system was the disappearance of the
important safeguard against political victimisation
of those groupings which were not congenial to
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those who were in power. Political victimisation
of persons considered as being hostile to the
government was an important pre-occupation of the
KANU government . The provincial administration
was to prove a deadly and effective machinery in
discharging this duty. This, however, should

form the subject of the next chapter.
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CHAPTER III

THE PROVINCIAL ADMINISTRATION UNDER THE REPUBLICAN
GOVERKMENT

" Kenya's system of provincial administration
is one of the best Africa - Although
it is a colonial relie”

RIFT VALLEY P.C., MR.Tgaips MATHENGE ON THE OCCASSION
OF A PUBLIC LECTURE, DELIVERED BY THE SAME, AT
MENEBGAI MUNICIPAL SOCIAL HALL, NAKURU TOWN. DAILY
NATION 12 DEC. 1975.

On the attainment of independence Eenya did
not only inherit a powerful provincial administration,
it also inherited the legacy of a weak pa«rty machinery.
The importance of this cbservation emerges for it
raised the fundamental question of who could legiti-
mately claim to represent the people; the adminis-
trators within the provincial administration or the
uembers of Parliament who were the elected represent-
atives of the people? Thisg is because the provincial
administration was used by the government as the
link with the people rather than the party machinery,
On this basis it can be argued that the people were
not represented by those persons whom they had elected
but by persons appointed by the executive. The key
to the question posited above lies in the weakmess:of



the ruling party. It is therefore imperative tc examine
the reasons underlying the weakness of the party.

THE RULING PARTY (KANU)

The weakness of the KANU party after independence
has its roots in the past. Fundamental to the disunity
within KANU, and indeed other party organisations in
Kenya has been tribal parochialism 105 and the fact
that party politics in Eenya are rooted in persona-
lities rather than in structures. The forumer obser-
vation: wmanifests itself when it is bornme in mind that
before independence there was a multiplicity of ‘

political parties based on ethnicity,los

prominent among
these were; EKAU ‘which was a Kikuyu party 107, there

was the Coast African Peoples Union, the Masai

United Front, the Taita Citizens Union, the Baluhya
Political Union, the Northerm Province People's
Progressive Party 0 and Archdeacon Owen's Kavirondo
Taxpayers Welfare Association 109 | This situation

can be explained by the fact that in 1955 the colonial
government had permitted Africans to establish political
associations at district level. What even made this
situation worse was the fact that leaders were encouraged
to maintain or develop their own source of power.
"Fanctionswere fostered in competition for influence |
'and control of the party, they became an end in them=

selves, being wumore important than the success of the
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party itself. The Reserve system alsc encouraged
this.

Nro® S

What was, however, the greatest factor in
rendering the party weak was potsonality clashes.
These clashes assumed a serious dimemsion after
independence and pervaded the whole party machinery.
The Standard 110, for instance, printed a picture of
minister for Housing Paul Ngei and backbencher William
Malu wrestling on the ground oﬁtside the Machakos KANU
branch office of which they both claimed control. The
most serious personality clash was, however, that
between Odinga and Mboya. This was based on ideclogical
differences and personal ambitions especially in regard
to the competition on who would be most likely to succeed
Eenyatta. This personality clash had the effect of
realigning the party between the Mboya and Odinga 111,
factions. This split was so serious that it has been
considered as being a factor in the assasination of
M.P. and Odinge advisor P.0O. Gama Pinto on February 24th
1965 112, 0dinga by resigning from the party in 1966 lost
"to Mboya. However, the resignation of Odinga did
not eliminate factionalism in KANU. To f£ill the
vacuum left by the Odinga wing, a new group with
support from Kenyatta began to organize againjt Mboya
and Ngala. These leaders were; lljoroge Mungai , Mbiyu
Koinange, Charles Njonjc, Paul ligei and Daniel Arap
Moi. ILike the lboya - Odinga split, the new clearage
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involved maneovering over the succession to Kenyatta
and attempts to block a likely candidate (in this
case Hboya)lla. At this time, President Kenyatta

is reported as having been very ill 11“. But before
the drama could be played out lMr. Tom Mboya was
assasinated on July 5, 1969 in a Nairobi street.

Mboya's assesment of the factionalism that
was endemic in the KANU leadership in 1963 is very
close to the truth,

bebomaiL SR, hoee e G4 e
§g§o§§§§°i:n§§ ;ggtizb1222n:oa:gcgerg§nalit1es
of the leaders . '

It was thus the weakness of the.party
organisation that was the most significant factor in
establishing parliament as a public forum for national
debate. lMembers of parliament thus sought to control
their party executive from within, the significant bddy
was the KANU parliamentary group. This group was
disbanded by President Kenyatta in 1965 after defeating
the government on two major issues in Parliament.u6
The - parlismentary group was critical of the
government's pelicies, ' because of the
accomodation of new recruits from KADU. This caused
considerable realignment within the parlismentary
party. The effect of this according to Odinga 117

was that it

"introduced dangerously divisive policies
and forces intc KANU and made possible the
dilution of KANU's policies from within".1l1l8



Although the party was inherently weak and
President Kenyatta's power was unquestioned there
were many conflicts between administrative officers
and the party officials and mewbers of parliament. In
1967 one of the backbenchers commented (in adebate
about the behaviour of the provincial administra-
tion:)s " in wmy opinion sir, I tend to think that
the present government is a government of civil
acrvants.llg And as early as 1965 the M.P. for
Butere, Mr. Shikuku had moved a private members motion
that civil servants should be responsible to the
elected representatives of the peaple.lzo The fund-
amental cause underlying this conflict was one of
leadership. For the decision to use the provincial
administration, which had been transferred to the
President's office in 1964, as the agent of the
executive brought into sharp focus the conflict
which kas been considered before in this examination.
This was a role assigned to the provincial adminis-
tration by the president 121. With the ever increase
ing conflict between the administrators and the
politicians 122 President Kenyatta sought to resolve
it. In 1968 therefore he convened a meeting of
administrators and politicians at Nakuru 123. The
clear implication: of this weeting was that it
associated the administration with the party , it,
however, became clear that where the administrators

snd the politicians were in conflict it was the former
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who were to prevail. This fact was viewed with con-

sternation by.seminar on local government 124

, which
was convened in the wake of the transfer of most

of the essential services from the local government
to the central government)and hence within the ambit
of the provincial adminisgtration, it put its views

bluntly in these words,

"The central government be requested to
examine the possibilify of the immediate
abolition of the provincial administration
whose continued existence . . . is a
demise of self-government to the people
of this country 125"

The views of the local government delegates
contained a lot of truth for by the end of the first
decade of independence Kenya had clearly becoume
what has been called a " party state". This term
was first used by Professor Aristides Zolberg 126
to describe regimes in West Africa. These regimes
were characterised by the blurring of the boundaries
between the ruling party eand the government. In
Kenya, at least from the proclamation of the Republican
system of government, the boundaries between the
parliamentary party of KANU and its external party,
and between the ruling party, the provincial
administration and the government became too difficult
to define. This blurring of these boundaries made
Kenya similar to a "party-state". The provincial
administration's functions were considered to be

those of the government itself; nation-building,



security and development. The provincial administration
in the context of the "party-state" was thus mystified,
this .. clearly emerges when it is considered that the
powers of the Provincial Administration spring from the
President himself; a highly mystified figure. President
Kenyatta is president of KANU, Chairman of the par-
liamentary group, Head of the government and Head of the
Stéte. A constant symbol manifesting the "Party state"
in Kenya is the frequent singing of "KANU Yajenga
Nchi"la? by high officers of the armed forces and

Police and at public ceremonies.

From the outset the KANU Government had been
convinced of the need to have a strong central government
and consequently a powerful provincial administration.
This need was predicated upon a situation of insecurity

which pervaded the whole country. This took the forum
of factional bickering within KANU ( a factor considered
before in this account) and concerned the role of the
state in respect to the economic plight of the Kenyan
people. These factions translated themselves into the
"radicals" and the "conservatives" within the ruling
party 128 1ne latter's pre-occupation was with the
owﬁership of private property. This was first stated
explicitly by Mboya in a speech at the then University
College, Nairobi 122, In 1974 President Kenyatta could
still say,

"

nationalisation will not serve to further
the cause of African socialism . . . there
would be a partnership of private enterprise
and government particip&tion".130
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The forwer faction did not necessarily advocate for
a socialist system of government and its emphasis
was on the need to create an egalitarian society.
It was against this background that sessional paper

number ten 131

wag introduced by tkhe Conservative
Wing of the party. The paper stressed the view
that to: development, private enterprise should de
more encoursged than the public participation in the
economy.

The conservatives 132

were not in any
way concerned with the creation of an egalitarian social
system and pre-~occupied themselves with the enlarge-
ment and consolidation of the "political class", a
process dating back from the colonial times.
Consequently, the KANU Government through foreign aid
and the creation of credit finance institutions
embarked on this process 133. These institutions
were; the A.F.C., the I.C.D.C. and the Commercial Bank
and were used to finance the wmeubers of the intended
"middle class". The financing wase heavily directed
to~wards the Kikuyu tribe and this led to fears of
Kikuyu dominance. In 1965, Mr. Okelo Odongo (then
Assistant Minister for Finance) speaking at a United
Club luncheon said:

"There is no place for establishing

one clan or one tribesgs a ruling class
in African society".l
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In respect to the bureaucracy the Ndegwa
Commission *?° was instrumental in promoting class
inequalities. Having the "functional theory n136
as its assumption, this commission made recommendations
which made the highest salary scale in the civil
service thirty -eight times more than the lowest
salary 137. The development of an incipient socia
class has in factbeen an issue in two electioms in
Kenya 138. One characteristic of this middle class
was its wmansgerial nature. Thus conflicts which
night arise between the civil service and other
political structures are mediated by a basic convergence
of interests between civil servants, politicisns and

other uwembers of the middle-class.

The creation of the class structure was effected
when the promises which independence could bring to the
people were gtill fresh in their winds. ©Since the
KANU government was not devoted to the aspirations
and the economic welfare of the people the omlipotmnce ,r i),

government was asserted time and again. That the
KANU government was concerned with comsolidating the
interests of the "middle-class" is well illustrated
by their claims to rural development. Typical of
this rhetoric was President Kenyatta's addresa to
administrative officers in 1965 when he said .



"from now on civil servants' merits will
be judged by their contribution to the
development plan. They will be called
upon to explain their failure to achieve
their targets".139

But since the colonial economic infrastructure had

not changed, the govermment sought to raise the economic
welfare of the majority of the people through their own
efforts by personal contributions to Harambee projects.
The government was represented at these occassions

by mexbers of the Provincial Administration. The self-
help projects by 1966 provided a significant contribution
to rural development in Kenya. DBetween 1964 and 1967
their contribution to capital formation increased from
K.£.0.06 to K.£.1.03m. Amongst the prominent completed
projects at the time were 1,148 primary schools, 70
secondary schools, and 90 health centres 140' In this
light, it can be asserted with Professor Leys 141

that the provincial administration as the government's
agent was not minded to assume a direct and active

part in rural development.

It is significant that the Ndegwa Commission
recommendations called for the introduction of
specialist services within the provincial adminis-
tration for purposes of rural development. The
administrators 142 were "generalist" cadres many of
them having been promoted from subordinate ranks
during the wave of Africanisation. Except for the
senio members of the administration (who were brought

up in the colonial tradition) the administrators were the same
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- “®fficers _ as in the colonial period. The University
of Nairobi had replaced the universities of London, Cambridge
and Oxford as the training ground for administrators.
The graduates from the University of Nairobi, many of
then personally ambitious and leftist-petty~bourgeois 143
were given the type of training which would help further
the interests of the ruling class in the rural areas.
Their alliance is well illustrated by the fierce demons-
trations which they waged against the Kenya government
following the slaughter of J.lM. Kariuki, himself a symbol

of petty-bourgecis reformism in Kenya 14“.

The bottlenecks created by the Kenya government
in rural developument adwministraticn can only point to the
conclusion that even if any development was to be effected
in the rural areas it would only help further the interests

of the national ruling 01&88.145

What emerges from the foregoing is the fact
that the mass of people were alienated and the
alienation process left the country woefully insecure.
Consequently, between 1964 aﬁé 1969 there were eleven 146
constituticnal amendments whose ultimate objective was
the strengthening of executive power. By 1969 there-
fore, Kenya had moved even closer to the concept
of an administrative state. The provincial adminis~
tration as the executive arm of the government

and its link between the government and the people
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grew even more powerful. This was because the
provincial administration derived its legal powers

147

from the powers of the executive as provided

for in ehhpters two and three of the Kenya cons-
titution 18, Thus the Provincial administration
became even more identified not only with the exe-
cutive arm of the government but on the basis of the
"party state" with the whole government wmachinery.
The role of the provincial administrations in this
respect would be seen during the National Dayy
Celebrations where the members of the public are
normally addressed by the P.C.'s, the D.C.'s, D.O.'s
and the chiefs. The provincial administration also

became increasingly political.

It took an active part in political rivalry.
Mr. Ronald ﬂg%la had, at one point, claimed that the
adniniatratiqn was assisting lMsanifu Kémbo's faction
at the Coaat.l49 Consequently, Coast P.C. Mr.
Isaiah Mathenge had suspended all KANU election
meetings in the Coast province 160. The best
illustration of the political role of the provincial
administration is in respect to their licensing 101
power on political meetings. This is well illustrated
by the case of KAGGIA v. REPUBLIC'??  This licensing

power is given pursuant to the Public Order
Act 155. Kaggia, the vice~ president of the
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opposition K.P.U. was invited to attend a ceremony
for the opening of an office for the sub-branch
of the party in South Nyanza, where he was holidying

nearby.

When he arrived there, he went to a
shop which &lso served as the office of the sub~branch
and met the wmeubers of the local committee. Though
there was a great conflict in the evidence, it was
accepted by the court that a large number of people
crowded inside and outside the shops where Kaggia
made a speech of a " strongly political flavour".
All this time, including the journey to the place
of the sub-branch, he was followed by the Police
with whom he had been chatting previously. After he
had spoken for about fifteen minutes the senior police
officer who was present asked him to stop, whereupon
Kaggia "promptly complied" and the peocple were asked
to leave. It was not disputed that the meeting
dispersed in an orderly manner. On these facts
Kaggia was charged with holding an unlawful meeting
or , alternatively, taking part in such 2 meeting.
The lower court convicted him on the first charge and
sentenced him to one yeer's imprisonment. On appeal,
which was both against convietion and sentence,
it wes argued that the meeting was not of & political
nature but merely & meeting of party officials, that
there were not fifty persons present to constitute
it a "public meeting" ( as required by the Act) and



that the accused had not held it or convened it.

The High Court held that it was a political meeting
for the purposes of the Act since the content of
the speech was so heavily political and that there
was also present persons other than officials, whose
actual nuuber was iummaterial. The Court was also

of the opinion that Kaggia had "held" the meeting.
The Court, however, reduced the sentence, which

it found excessive, to six months and was impressed
by the facti that there was no premeditalion, and

the meeting was orderly and dispersed promptly after
the request of the police. Kaggia was incecerated
because he had not acquired the prior permission

of the D.C. for this "political" meeting. This power
of the provincial administration is supplemented by
the wide powers given to the police for the control

of public gatherings under the Police Act 154.

The political role of the provincial
adninistration is also illustrated by the first test
between K.P.U. and KANU which tock place during
the local government elections of 1968. In late
July of that year at lakuru, President Kenyattia
presided cover a KANU conference. 7This was attended
not only by party officials but also by the country's
P.C.'s and D.C.'s . Shortly thereafter, the D.C.'s
in their capacity as returning officers, ruled
that the nomination papers cof almost all the K.P.U

candidates had been coupleted  incorrectly,
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a deficiency found on none of the KANU papers 155.

The elimination of the K.P.U. candidates demonstrates the
power of the provincial administration for the members of this
institution were the returning officers during elections.

This power also reared its ugly head when political

squables threatened to erupt in violence during election

campaigns.

Wide discretionary powers have been given to
the provincial administration under the outlying
District Act, and the Special District (administration)
Act 156, under which operation by 1967 there were 19
wholly or partly closed districts 157. In respect to
the latter Act; if the P.C. or the D.C. is satisfied
that a person is conducting himself as to be dangerous
to peace or good order, or has a blood feud, he may order
his removal to another place. The more significent pro-
visions are those which enable control to be exercised
over whole groups of people through collective orders. If
in the opinion of the P.C. or D.C. any tribe or a section
of a tribe is acting in a "hostile manmer towards the
government . . . " he can order the arrest of all or any
members of such a tribe or prohibit them from leaving
the areas reserved for their use and order the seizure and
detention of all their property. The former Act has
been brought into operation in the North Eastern province
and the situation there has close parallel to the emer-
gency,period.lss The exercise of the powers granted

under this Act were considered in the case of R.v. HAJI
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ngggngg_géggl59 which demonstrates Low arbitary such

such powers may be exercised.

One other important function of the provincial
administration which is almost an everyday occurence in
present day Kenye is their role in leading delegations
to the preeident. lost of these delegations come from
particular districts, accompanied by! tea&s'of
traditional dancers and choirs of school-children,
organised by the provincial and district cfricera
snd ied by the 1MPs and local councillors from the
particular area. They give displays of dancing and
singing, the leaders present cheques for various causes
spongcred by the President and they express their
sentiments of loyalty and respect and finally outline
various needs and grievances, in return the President
thanks them, commends the dances and songs, exhorts
the delegation to unity and hard werk and discusses
its requests, explaining why some can be met, and
undertaking to attend to others 160. The foregoing
is an illuminating exaumple of Kenya as a "Party State".

At this stage, it is necessary to draw some
general conclusions which emerge from the foregoing
account. The inherent weaknesses of the ruling party
has meant that it is not the elected representatives
of the people who are the link between the people and
the government, but members of the provincial aduminie
atratiag. It is significant to note that in Tanzania
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members of their equivalent to the provincial ade
ministration are alsc required to be party members. The
Tanzanian situation is important in this respect;

that it gives credibility and legitimacy to this
institution, a situation lacking in Kenya. In Kenya

the politicisation of the provincial administration has
been advocated for especially by the former M.P.

for Butere, lr. Shikuku 161 and also by the late senator
lMakaseubo 162, along the lines of the Tanzanian system
of administration. But this politicisation presse
upposses a powerful party which has yet to be
constituted in Kenya. The creation of an incipient
African middle class by the Kenyatta government meant
that the colonial economic infrastructure and super-
structure was in effect reconstituted and as a result
the role of the provincial administration acquired

the same roles as its colonial counterpart; This

was brought about by the strengthening of the powers

of the executive presidency. Thus by 1968 President
Kenyatta's powers as the head of the government were
similar to those of the colonial governor, which

powers were exercised directly thrcugh the provincial
administration. And since, as has been argued, these
powers were discriminatory in the colonial era, it can be
asserted that in independent Kenya they are discrimie
natory , not on the basis of colour, but on the basis

of property ownership and in sustaining the survival
complex of Kenyatte and his government. In this order
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of things the role of the provincial administration
has been increasingly that of control 163 arising from
insecurity ewerging from the socio-economic arrange-

ments of the Kenya society.

The accretion of power to the President
and hence the provincial administration was effected
at the expense of individual rights and it is now

pertinent to examine this area.

MAN RIGHTS

The accretion of power to the executive
led to the derogation of all individual rights in
chapter five of the constitution 164. This was
explicitly stated by section 83 which derogated
all the fundamental freedoms except those of property
(under £.75) and conscience (s.78). This derogation
was carried out on the basis of a vague statement
of public security gndv publicrmorality (which
underlie the insecurity pervading the country).
This had been aptly put (inm a nutshell) by the
late Tom Ifboya when he said:

I

"The rights of freedom to assemble are
not absolute rights . . . They are bound
to be curtailed by the necessity to ensure
that they are only used as long as they
promote natifgg; interest and are used
responsibly +°-°,
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What even affected the whittling down of
human rights in Kenya was the creation of the "party
state", whéch undermined the concept of constitue
tionaliem; 166 which latter concept which calle
for a clear separation and exercise of the powers
of the executive, the legislature and the
Judiciary in order to guerantee the liberty of
the individual., The High Court's functions
in redregsing infringements of these rights was
mwerdly reduced %o that of ensuring complisnce with
procedural requirementz. This was stated by Justice
Rudd in the cese of P.P. Ooko v. Rep. cg,xggxg,167.
when he said:

* The truth of those grounds (i.e.

threat to security) aund the question of
necessity or otherwise of . . . . continued
detention are matters ulti&atelz for the
uinister rather than this court".

Field research 68 carried out by the
present author to determine the views of the people
on infringements of their human rights has been
unfruitful. 7The research was carried out though
it was clear that on the basis of the voluminous
literature 17, 1In this ares such rights do mot
obtain.

Puring the research the following phenomenon
suggested itself as being central to the unfruitfy
of this exercise; in a country where the personaliss
of rulership rests from the need to legitimize the
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system, the government is a mere abstraction, incouprehensible
to the majority of the people. However, & national leader

is vigible to them. The idea then in making him an incarnation
of the state is to create a visible focus of loyalty.

e,

5 - "The personalisation of loyalties and
movements; writes Rupert Emerson, must be
attributed in large part to the lack of
experience and sophistication of the mass of
the people who require the personal f
of a leader to bring political abstractions

acw down to the level of comprehensive reality"L70

The concept of a "party state" which has been discussed
before in this account clearly emerged from the responses
of the people who were interviewed. No distinction could
be detected from the answers given between the provincial

. administration, the party, or the government at large. The

nystification of the institutions of government has been
commented upon, this was in this author's view the greatest
obstacle to the field research. The research was
deliberately carried ocut amongst pecple who had little or
no formal education, the majority of who are poor people-
for they represent the majority of the people of Kenya
and the derogation of human rights affect them more
seriously than the other meuwbers of the Kenya society.
For clarity of perspective it was sought to educate

a few of those who were interviewed on demystifying the
governmental institutions. The impression given was
that such education was very sbstract though the
questionaire was deiberately made simple and straightfor-

ward 171. These people alsc are not cognisant of rights



o 58

they may have in law-mainly because the superior

courts and even the legal profession are somewhat remote-
both culturally and physically from them and relatively
inaccessible. Consequently, guestions put forward about
the provincial administration were directly linked to
President Kenyatta's government and ultimately to the
President himself and hence no useful criticisus were

offered.

One conclusion is, however, gquite clear;
the tremendous accretion of power to the executive,
which translated itself at eliminating all possible
opposition to it at the expense of other balancing
institutions*’Z, has seriously affected human rights.
This is very true of the provincial administration which
is tool in the hands of the executive. Coupled with
this is the fact that its powers are not defined in a
comprehensive legal manner, and because of their dise
cretionary nature, are subject to abuse 1?3. The
executive and hence the provincial administration is
the basis of the whole govermmental edifice in Kenya.
It is on this basis that the recommendations A7%
for the setting up of an owbudswan in Kenya to review
abuse of administrative powers was rejecteé.l75 This
was cbviousy for the encouragement of such a review would
strike at the highest authority in the lemd. From all
the exidence available, no person or boedy of persons is

prepared to do this at the present.



CONCLUSION

" FOR WE MUST STRIVE FOR A FORM OF
SOCIAL ORGANIGATION, THAT WILL FREE THE
MENACLED SPIRIT AND ENERGY OF OUR PEOPLE.
E0 THAT WE CAN BUILD A NEW COUNTRY AND
SING A NEW SONG".

NGUGI WAS THIOKG'O - HOMECCMING : ESSAYS ON AFRICAN
AND CARRIBEAN LITERATURE CULTURE AND POLITICS P.50.

Throughout this paper, I have endeavou-ed
to shew that there have been no fundamental changes
in the institutional structures which Kenya inherited on the
eve of independence. It 1s now necessary to draw sone
general parallels. Just as the provincial edminigtration
wag used during the colonigl pericd to service the cclonial
economy 80 is it used in Kenya today to promote the
interests of the ruling class.

The state of insecurity cbtainirg in the colonial
perioé due to the economic explcitation of the inhgbitants
by the settler is translated today by the insecurity
directly related to the alienation of the mase of the
pecple due to the failure of those in power to create
at least an egalitariané system of govermment. The use
of the provincial administration during the colonial
days against the nationalists is todey manifested by
the use of the same institution to stifle any crganized
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or disorganized opposition to the government.

The type of administrator is significantly
the same in contemporary Kenya as in the colonial
period. (this is well demonstrated by appendix 2).

The infringemente of human rights documented
in this account during the coclonial period wmay be said
to obtain in contemporary Kenya on two grounds.
Firstly, because colonial enactments have been adopted
and simply given the stamp of the present Parliament.
And secondly, the accretion of power to the president
had by 1968 made him as powerful (is not more powerful)
as the colonial governor and since the authority
of the provincial administration springs from the
president +this has in effect become a very powerful
institution. This state of affairs has been brought
about by the restructuring of the socio-economic
structures so that now instead of telking about
the settle superiority one may talk of the middle
class (or comprador) superiority and instead of "social

Darwinism", of " economic-larwinism".

Within this general structure of the EKenyan
society the provincial administration has emerged
forcefully as a control mechanism to those who are
either unfavourably placed with the group in power
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or to those who have to labour and toil in order
to perpetuate the present stratification of the
Kenyan society.

With this background in wmind, it is safe
to argue that the provincial administration is not
for the general welfare of the common Kenyan. In
this respect it would be naive to attempt to
enumerate reforms which would help cushion its
édverse effects. This is because it is animated,
andvgiven direction by the ideology of those in
power, A geformation of this institution wust
therefore ultimately aim at the ideology in
existence - it is only when the structures undere
lying this ideology have been removed that the
"peautyful cnes" shall be born, they can then,
and only then, join hands together, and sing

a new song!
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supporters including ministers and assistant
ministers. As a result a new amendment which
placed strict limitations on the exercise of
presidential authority by a vice-president who
succeeded to the office and lowered the age of
president back to 35, and was eventually substan
substituted and on June 25 ggssed its final
reading. Mboya fared well this test of
strength.

McAUSLAN - Prolegomenon to the rule of
Law in E. Africa, proceedings of the E.A.I.S.E.R.,

ampala meo) 1963,

MBOYA, Freedom and after, HEINEMANN, LONDON,
P77

In 1964, the Group , Joining hands with KANU . )
was able to defeat the government on the issue

of federalism . In February, 1965 the group
defeated the government on a purely procedural
motion concerning the formation of a new
sessional committee on the grounds that it

was not sufficiently representative of their

group.

Odinga, NOT YET UHURU , NAIROBI.
HEIN R .

Ibid, pp.283%-84

Debate on Land Control Bill, National Assembly,
lst Parliament, 5th session. Vol. XII, 7th
November to 22nd November, 1967.

OFFICIAL REPORT, HOUSE OF REPRESENTATIVES,
5th March, 1965, ($69-92)

OP.CIT. Gertzel.

EAS AND DAILY NATION, 29TH JULY, 1968

EAS , 13th March, 1965.

Held in 1967.

Report of the seminar on local government.
%ggg:o§?stitute of Administration Dec. 1967

CREATING POLITICAL ORDER, THE PARTY STATES OF

KANU Song translated "KANU Builds the Nation".
OP.CIT. Gertzel- Politics.
3rd Nov. 1966.
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E.A.8. 30th Sept. 1974. On this conflict
see Kaggia - Kenyatta confrontation on land
EAS July 1964,

NAIROBI, GOVT. PRINTER, 1965.

There was a lot of talk on "Communists"
(meaning radicals) by the conservatives .

See EAS 1lst April, 1965 on; SHIPE OF
COMMUNIST ARMS TO KENYA.

OP.CIT. Leys underdevelopment.
Then Minister for Economic Planning.
OP.CIT.

A useful discussion on this aspect is provided
by Kenneth Prewitt. TBE~FUNVT.ONAL JUSTIFICATION

REPORT OF THE SALARIES REVIEW COMMISSION NAIROBI,
GOVT. PRINTER, 1967, p.23, £.4584 for super-scale
positions et tke tog aad £120 beginning salary
for subordinate workers (annually).

In 1969 by =election in GEM, the K.P.U. banner
attacked the present salary structure for promoting
rapid class formation in Kenya, On this, John
Okumu, THE -HnELECTION IN GEN AN _ASS T

supra Gertzel Politica.
BOVERNMENT MANUAL, NAIROBI, GOVT. PRINTER, 1965.

Revised Developuent Plan, 1966-67.
NAIROBI GOVT. PRINTER, 1967.

OP.CIT.

GERTZEL, Cherry,ADMINISTRATIVE REFORI IN KENYA %gg
%ﬁ%%%%, in 4 Decade o ¢ administration
A, NAIROBI (EAPH) 1968 , p. 185.

Most of these aduinistrators had been recruited

through Xatronase. This was noth new in Kenya.

The earliest example of this in independent Kenya

involved; John Konchellah, the founder of the Rift

Valley People's Congress and Daniel Moss,

president of the West Kalenjin Congress. They

had both ran as independents and both were appointed

assistant wministers upon joining KANU. One of the

adverse effects of patronage in the civil service

is that it undermined the growth of a professional

ethic i% fhf givi service. Further, the rapid
ward : - these administrators took place

within the old structure of the civil service which
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displayed above all a high discriminatory
salary structure which was an integral

part of the colonial hegemony. By July, 1969
a total of 229 wmen had attended the D.O.'s course
at K.I.A. equivalent to 38% of the adminise
trative cadres in the establishment. In
1960 the proportion of African administrators
in the provincial administration was 2%,

by 1965 it was virtually 100%. The
achievement of such rapid africanization was
that from late 1963 until early 1966 every
available African graduate had to be thrust
into an administrative post, trained or not.

This is manifested by the root causes of dis-
turbances in the University of Naircbi. In
July 1974, for instance, the lecture boycott
concerned poor catering services, congestion in the
halls and student opposition to the loan
scheme, consequently the University was
closed for five months. The most recent
disturbance (FNov. 1976) at Kenyatta College
concerned the uplifting of benefits to be
given te liplowma graduastes of this college
which is part of the University of Nairbdb
§§e gtudents (1lst and 2nd years) were sent
one.,

Martin, Robert - A Pergonal tootgote, g%ﬁCdImG
s+ paper presen efore

ana an ssociation. on African Studies.
OP.CIT. LEYS UNDERDEVELOPMENT.
OP.CIT. OKOTH
CAPS, TWO AND THREE.
Supra.
EAS, Feb. 27, 1969, p.l.
EAS, Jan. 31st , 1969, p.l.

In a continuation of colonial policy,M.P.'s

had to apply for licences in order to hold

public meetings for discussions in parlisment

of licensing  cof public umeetings; see

REPORT; JUNE 17, 1964 c.c. 297-304 FEB 10,

1%6‘ G. 79: O(JT 7’ 1966 CQcc m

MAR.7, 1968 c.c. 1287-88; SEPT.30, 1969, e.l419i

0u¢.23, 19€8,c.c. 2181-90; NOV.4, 1968 c.c. 2701~
é KOV.19, 1968. c.c. 91943204 and 0CT.28,
968, c.c. 1133-34, Aduministrators ...

for instance, intervened in KANU Branch
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171

elections at Machakos - official report,
Naticnal Assembly, lest Parliament, sixth
session vol. XV, 28th June, 1968.

Criminal Appeals Ilic,.582 and 583 of 1968
(unreported).

OP.CIT.
Cap, 84.
Supra, Hakes.
OP.CIT.

NATIONAL ASSEMBLY , VOL. XII (26th MAY, 1967,
col. 252).

OP.CIT. GHAI, Ch.X..
22 (1) K.L.R., 27.
For such an example, see; Daily Nation , 26th July, 1971.

Official REPORT, Fruse of Representatives,
5.3.65, 569-92.

Official Report, Senate, 1.4.65; 441-68.

This was illustrated by the retention of what
was formerly the tribal police in the form of the
Administration Police.

The executive powers of control .

were further enlar%ed by the Public Order (Amend=-
ment) ACT 1968, ACT ¥0.16 of 1968. This finally
abolished the provincial advisory comncils

and removed definition of provincial and district
boundaries from the constitution. This should be read
together with Districts and Provinces Bill 1968,
Kenya Gazette Supplement No.28 (Bill No.6) 5th

April, 1968.

BEN.O. NABWUEZE - Copstitutionali the Eme t State
Civil Case No. 1159/1965 (unreported)

Between July and Sept. 1976, at Uasin Gishu District.
JAMES S.READ, BILLS OF RIGHTS INK THE THIRD WORLD=-

some Commonwealth Experiences - Verfassung and Rect

in Ubersee, 1973 vol.l No. 1.21,

OP.CIT. OKOTH

OP.CIT. GHAI~ Underdevelopment.

FROM EMPIRE TO NATION, LONDON 1962 , p.28l.
APPENDIX, 2.

|
|
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174
175

The Judiciary and the Parlisment.

See notes to appendix one, also see generally
Ragui, Karanja, E.

The Role o «O. in Kenva To -Journal
of Adm I%Ia%raffon Overseas vo%. 11 (3)

July 1972. p. 1l82.

OP.CIT. Ndegwa Report Cap. XXII

Sessional Peper No.5 of 1974 ch.XXIII.
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APPENDIX

Do you think that the District Commissioner or the
Chief plays an important role in the Naticnal
Development endeavour?

What hes he contributed to the development of ybut
district or location? ‘

‘,\ )
(i \
‘\ X

what in your opinion is the significant dirferenda
between the local D.C. and the former (colonial)Dﬁc.?

¥ho do you think should play an important role in;
your relations with the government, the D.C.,

the local councillor or your lel.?
Do you regularly attend barazas?
Are they congenial to an exchange of views?

The DeCe/D.Ce/Chief is a very important government
official - do you know that?

He is in charge of law and order and police usually
act on his orders on the vagrancy swoops and in
arresting people who drink loéal liquor - what do
you think of these powers?

The D.Ce/Da0./Chief is also charged with issuing
pernits for circumcision ceremonies - do you know
anybody who has ever been refused/gronted the
permit, Do you think it necessary to get a permit

whenever you have such a ceremony?



1.

43.

- 72 -

The D.C./D.0./Chief is responsible for giving
permits for transporting such basic foodstuffs
as maize, beans and so forth. Do you think that

he should have such a power?

Do you think that the post of D.C./D.0./Chief
is indispensable to the conduct of public affairs?
(if so state reasons)

(If not state reasons)

If it was intended to abolish these administrative
posts who would you like to replace him and in

what capacity?

Do these administrative officers play an
important role in Harambee projects and in

rural development?
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THE CHIEF'S AUTHORITY ACT, CAP. 128

LAWS OF KENYA

In exercise of the powers conferred upon me by the

Chief's Authority Act, Cap. 128 (10) (11) Laws of Kenya.

I Chief Ezekiel Aloc Magero of Chemilil location

hereby issue th: following orders to be obeyed by all

the persons residing or being within the local limits

of my Jurisdiction.

Te

2e

(a)

(v)

(e)

No person shall set fire on any grass or
bush or eny ground reasonably nesr any

sugar plantatione

No person shall carry fire splinter, burning
wood, remains of burning cigarette between
the sugar-cane plots within the area of

my Jurisdiction thus by carrying such
objects he/she will csuse grass-fire,

llo person should break sugar cane from any
sugar plot carry or chew on the road in

my location.

No person shall take bath in any river,
stream, water hole or any watercourse in
my location, making sure that by so doing
such they are liable of polluting water.



Se

8,

De

Ce

(a)

(v)

- M -

All persons in my location should attend
every "BARAZA" without any failure,

No persons in my location should hold any
dance or perform any public indecent dance

without any permission,

Everybody in my location is required to

plant early, maize (subsistence crop)e.
Everybody is therefore, required to see to

it that the maize so planted is not

destroyed by the wild pigs and as such
evorybody is required to hunt these notorious

wild pigs weekly on every Tuesday,

No person shall manufacture or distill
illegal native liquor., Also no person shall
supply such liguor to young persons within
the area of my Jurisdiction,

Anybody who, without lawful excuses, neglects
to obey these orders issued under this
ordinance shall be guilty of an offence

and liable, on conviction before a Magistrate.
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It is a fundamental principle of law that " no
person car be convicted of a criminal offence unless
that offence is defined and the penalty .prescribed in
a written law" . As provided for by the Eenya
Constitution. GSection 3 of the comstitution also
provides that the comstitution is the supreme law of
the state. The implication of these two provisions
when read together is that, conduct which is designated
eriminal even pursuant to an act of parliement and is
not defined is unconstitutionsl for it restricts the

freedow of the individual as in the case of SHAW v,.D.FP.P

On this basis chief Magerc's pronouncements
are unconstitutional. This is clear when section 5
(b) of his order is examined. It means that (read
together with section 6of the order) Anybody who
does not hunt wild pigs on Tuesdays is in criwminal
default. This cannot be the case for criminal
offences in Kenya are defined under the Penal Code,
the Traffic Act and other statutes, and their definition
are not at the behest of an individual. This order
demonstrates the wide, Jdiscretiopary end dictatorial
powers given to the administrators. 7The calibre
of such administrators leaves wmuch to be desired. This
order is purpcotsd to be issued pursuvant to the
chief's authority Aet, but the word ordinance appears
glsc. The inescapable conclusion reached is that this
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was & reproduction of a colonial order demonstrating
that the powers of the provincial aduinistration
still obtain as in the colonial period.
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DIX TWO

C_ILLUSTRATION OF FLOW OF POWER OF PROVINCIAL

45

1, COLONIAL FPERIOD

A.  UNDER FOREIGN OFFICE RULE (1902 = 1905)

AL COMMISSIOFER *
| i o ; f |
B. | OUB=-COMMISSIONER | | SUB=-COMMISSIONER ‘
i . ; j T -
|
. .
Cs DISTRICT OFFICER | DISTRICT=OFFICER i
; i  —
‘ | § e ‘
D HEADMAN | | HEADMAT %
1
| % , ‘

Positions A-C occupied by Eurcpeans.

Pogition T by Africans.
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B.  UNDEE COLOWIAL OFFICE (1905-196%)

A. , GOVERNOR 1

B. | CHIEF NATIVE COMMISSIONER |

/- RN

‘ PROVINCIAL T PROVINCIAL 1

Ge COMMISSIONER! | COMMISSIONER
L
D. | DISTRICT | | DISTRICT
COMMISSIONER | | COMMISSIONER
|
E | DISTRICT | DISTRICT
OFFICER | OFFICER
K\“‘ // -
\ Jf:: < it A P
I | ASSISTANT ADMINISTRATIVE
| OFFICER
P W
G | CHIEF | |  CHIEF |
\ ) |
'z_ |
H }"“““““‘ EUB= T ? SUB~ !
| CHLEF | § CHIEF |

Pogitions A-E occupied by Europeans.

PogitionssF introduced when Kenya approaching independence-
during creation of "political clase" and occupied by
Africans a\xe, positions G and H.
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LI UNDEE_THE REGIONAL GOVERNMENT

| MINISTER FOR HOME AFFAIRS > Representing

/. \

Central Govt.

CIVIL SECRETARY <‘ CIVIL SECRETARY \

policies chanelled to the 3

{ REGIONAL AUTHORITY

But independent of it.

1,

Charged with implementing Central Government

REGIONAL REGIONAL
ADMINISTRATIVE ADMINISTRATIVE
AGENT AGENT
ASSISTANT ASSISTANT
REGIONAL REGIONAL
ADMINISTRATIVE ADMINISTRATIVE
AGENT AGENT

1 ) B t |
CHIEF \ CHIEF \
This chart was drafted " in consultation wiith

Dr. Byugi of the Dept. of dovernment, Nairobi

University, to whom I am grateful.
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IV.  UNDER THE KEFUBLICAN GOVERNMENT 1964

i

.___ PRESIDENT

me PERMANENT SECRETARY ‘1

/ IN THE OFFICE OF mw

In charge of Provincial \
Administration wholly \

\
3

\

PROVINCIAL | PROVINCIAL \
COMMISSIONER | COMMISSIONER

" DISTRICT ' | DISTRICT |
| COMMISSIONER | COMMISSIONER |

‘ } |

H { pd RIGoA e 1}

‘ SV ieol ! -‘ ) ; ) ' 1
R LIBRART : —
= DISTRICT \ | DISTRICT ;
|  OFFICER | | OFFICER N

o
\_,, -

’\ ASSISTANT
\

ADMINISTRATIVE A post that is i:

OFFICER B tn be ablished.
<_
/ ™~
| CHIEF | | _cHIxF B
R o
| SUB =CHIEF | ‘I_:UB-CHIEF ;

Thus this system of administration
to the one under II corresponds
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