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DEDICATION

It would b very wrong,

very wron inde d!
To think he w alr dy thinking -
That th re would be no change
M b in th lit or th n tioD
it elf, th re would be no change -
Th re ould only be 8 change of the EMBEZZLERS,
THE HUNTER and the HUNTED

AYI KWEI ABMAH- THE

BEAU UL 0 ARE OT YET BORN.

Tni DI ERT TION IS dedic t d to the BEAUTIFUL 0 Ea.
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PREFACE

The rol of th Provincial Adminiatr tion a
an let n ion of the ideology of the group in
pow r-, and its frect on human rights, has never
been inv tis ted.. ihis i an attempt t traversing
this n gleet d a. This investig tion h in
eft at b en mbitious for it h s attempted to bring
within it$ bit most of the general aspects which
und rli the uthorit rianistn ot the provincial

ini tr tion and the ffect ot this on hu
rights. Cons quently, an attempt ha been made
to examine th provincial administr tion ince its
mc ption to th cent mporary p riod. 'I'hi x mi -
tion ther fore brings into sharp focus th historical
ele ant with th hope th t this would help expl in th
nature ot this in titution. A study ot history
has be n u eful in the sense that it s demonstr ted
that in the 1& t 75 years of its life, the 00181

illieu ot the enyan society h s not chan ed in any
signific t w y. Consequently, the provinei 1

dmini tr tion be 1 0 not ahanged and thi tudy ther -
tor has b n pr die ted on a plane of historic
eontinu • In this re pect, th re has b en ther fore
a d liber t tt mpt not t introduce br ak into the
pap r in th torm ot tnany eh pters t sub..•.oh ptera and
titl and sub-title. This exercise has been d med
n c s tor it. s it w r , mim s th mo ment, th
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out. tching d 1"0 e (it only in t rut of t1 )

ot the provincial d 1ni t~ tioD on the historic
plan •

This thor. however, hast DS to add
that this i not a. ~.10 ring work on the provine·

dminist tion b t yais that is based on

• cono ie" pproach. It is therefor the ppro eh
th t i nov 1.

In this tnation c rt in abbreviatlons
v b en u d t prine1p a; angst the being, ,

tend tor tt THE EAST AFRICAN STANDARD" and P.C.,

uPROVnCIAL CO IS .•IO " ,D. C." DISTRICT CO.HMI I It

d D.O. tt DISTRICT OFFICER". Bu e of it ganer 1

natlUr a constant r r nee to th tootnote d
pp ndi..os will b found uaezu •

Sev ral peopl hav to. d this exa tion
s e the print. Principal of these being Mr. And rt

Laocn ( IDA) who in 19ht into political thought

it guided through the my terie of politic
yais. Mr. 'I'anci I! chiri for all the help h

e during the actual writing of the final
dr it. 11ui i, colleague, for

his voe 1 and moral upport. Mr. Okoth Ogenda
(1 ctur r) D p tm nt of Public w, who kindly

llowed me to us Chi t gero' order. Mrs
d for the actu 1 typing ot th
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eript. 1 stly but by no ans 10 t, Hr. J on
.NBtlllaaake (lecturer, Dept. of COllml rcial Law ) t r hi

eon tant sup rviion and his u tul critic! but

bo all or p tience .. d und r t ding.

To all 0 the ,I put 1t on r cord that

I highly 1nd~btd.

KA1'laU, A.G. n,
xi IR I

HA.GH,1977
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i p per i cone med with an exam in tioD
o th Provinei 1 Admin! r tion in two specific
r sp ct. In th fir t pl ce , it nd Yours to
tr c th hi tory 0 the Provincial Administr tieD
since it ino ption to th contemporary period
And condly, it cone rn t lf with a disous ion
of th ann r in ~ich the Provincial Admin! tr tioD

ha dt at .fund ntal hu an rights. The twin
sp 0 of th th 'is -f thi paper nee ssarily e . 1

for disou ion 'Which 1 oth broad in cope and

cont t. How ver, due to h limitation requir d
of a w rk ot this ture, thi type of discus ion
c ot be tfee d insr t tail. Gons qu n ly, th
natur of the h sis diet t that the di cues1en
b 0 81 n tur. It therefore is int nded
to hi light those asp c which touch on the twin

proble und r inv atig tion. In this r sp ct the
d1 cu ion on hu r t te ture } though not v ry

i iric tly (in th independent era) becau e of the
!nacc ssibility or t r r lating to actual in-

of human. right. The absence of an 0 bu •.
terility of th HighCourt in redr in

ch iring m net t during this p rio
only th tic 1 ppro ch ould b at .(infring nt
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of human .\..~ts ur th coloni 1 p riod doe ,
however, figure i iticantly in thi di cussion).

It i on t-hi is that throughout this
t'on, Ad ini ··trtion i con-

eiv d ot a liv' r ity, changing s the
ociety I i een s th extern tn i-•

fe t ti n 0 th i 10 obt ining in th· K ny

ociety during sp cif c historioal periods. ThUG,

th P vinci tr tion is not consid r d
san i 01 ted no but the prineip 1

( ,
in tltutioll nioh r 1 t th needs, a:-apir tiona
and fa s or th ou in power. The disou ion of
hmnan rights in this p p r thus comes around in

,-per ph ry; it is preo ded by an x ination of th
ideology tor it is lti t ly the ideolo of
e rt in aocf, ty wh·eh de rmines d quanti!'i s the

right ot the in! idu 1.

The c ntral nt in this paper is to
S ot been any significantth et ct that th re

chang in the functions and the general n ture
of th provincial ini<"'tration. This argument
i predicated pon broad theme which procee ong
thi b io; t t th ra h ~e b en no fundamental
chang s in th, structur or the Kenyan soc1 ty

ince t ttO' .•...•..UU'!::Ilut or indep dence, the onl
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chang bing th t or th eolourati n of th rul rs.
C ns qu ntly, the provinci administration s been
inherited into th ind pend nee institutional

tructurea as a c nt 81 001 in th hands or th
ex cut1v. The int rnal th mes hioh are part of
th wid r them an which pervade the whole examination
cnncern th; th principal inscurity

thi about being xamined)(factor which brau
bich btin d in th periods under r vi w. he

s cio-economic at ctur which hav given rise to
ruling elas and in ose crvic the provincial

ad ini tration i on the ~ck and call.

~ e fir t ch pter direots itself to an
analysis of the g n. of the provincial dminis-

ration and the at bI hm nt of the colonial
state in Knya. Th second chapter is d liberately

iven littl i ificanc for it is r ally a short
br in the contin: . y proc s , b c use the
structur s conte~lt d th rein were n ver fully
i ple ented, sp cially in respect to the provincial
admini t ti n. h third chapter does actually
tak on fro th fir t ch pter and concerns its If

ith e~ in tion of the provincial period in th
co te po P iod.
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At the onset, however, word mu t b id
about tund mental human rights in K nya. The 1 ok
of ouree for gauging the abus of administr tiv
pow rs suggest d to the present author that fi 1d
r se eh would be helpfUl and truittul. But in th

event, thi exercise w s a dismal !ailur. The un-
fruitfulness of this endeavour 1 d thi uthor to
seeking the re sons underlying its failure- Tbese reasons
merge from the discussion proper. In any event,

human rights in Kenya, as in other Commonw 81th
countrie re nothing to be proud of for they ar 11

ubject to derogation except tho e provi ions relating
to pro erty (defining the ideology of ny) and
conscience. oupled with this is th ignoranc ot the
ma of p ople and the tact that th superior courts,
and v n the leg 1 profession are somewhat, both
cultur 1y and physically, remote from th ajority
or th people. This is why it is oone dad t t

di eu aion on hu rights in Keny within th
perimeters of the limit tiona and approach of this
paper during the independence period conly b general
and th oretic 1.
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0 1955.52 On to or e w re administr ti
h Gov or' ir ct! • c us of the

i c tion p e s of the provincial
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r tioD t; 1e nation-lists called for ite!

1" o .53 b t t!li d f 11 0 th coloni
• deaf' e •

th conca t of "elo er
t "ti ini i te bee onent or•

t .a 1 C,,¥ s th-t eurit would be or
or th ini"'t to s re in c1 s r

P opl. Th~ ucee s of th prov·nci
10 il t i "tryin ti s i1 by

for iean irs fo it's 55•
~.u. ••.••.~·.o;;)tr tion not only direct d at the
r vince wh re t u upri i g

co c tr t d it~el~ but as plied to the hol
i too the to ot District

i t out to t di i io •
/

)

fter t e 1940' British Official policy
't t coloni c d inl to
c 56 e h s discu.;,sed10 t .

•
coner i in e c lonia • i polle,-
p e S 0 th tio or politic

nvi aging th ere tion of
/

t lit e bl of" in the in ry
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to join t oei ty 0 tates i t

The n tive lit as r cruit

y(in t eeaa 0 K ny ) rom rie in .
1 inistr tioD to eo t"tut h

e1 on att . t of ind pend ne • e

e tic or t is proe as se n as iner aaed
f liar1:ty ~th t of lite. e if c

a the ere tion of f;yp ot Afioie
v lu rear,s in pirations w e th sme,

i t os ot th coloni ter. The i 858

9 coul till opl r t

lag 11 b neo ge to
tic put in tb or ophiatie tad culture and

ev 10 t ot th rulin cl ss'.

proe s was tual"zed by c 11i

o ea io 1 b.Il it to t is oup of people n

rovi c t is too t f of 1

f t is e el •

Duri th period r A sri., reto 59 th

1 d inistra-ion play d c nt 1rol in

ae1;tlali in

1i rGO);
t

t .~proces (t e p cess h d b

By the ortei tur of dn Ordin nc 61

1 en a a fro the fir belst and giv not
o lipts. e d inistrator ere chs e -ith h
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duty of achieving this objective. They were
indemnified of any unlawful acts which they might
have done in this respeet by the inde ification

62ordinance.

Thus as Kenya approached her independence
she ,as equipped by an African middle class which was
to constitute the ruling class. Thanks to Governor
B "ring, the provincial administration was now
organized in an unprecedented manner and was
consequently a very powerful tool in the hands of
whoever as going to take over. The subsequent
history of this institution shows that this fact
was never lost sight of.

The expansion of the provincial administration
was relative; the colonial government, as has been
pointed out before in this discussion, endeavoured
to keep the provincial a~ inistrntion mini al as a
general rule. This is the underlying_~actor behind
the indirect rule system ihich required Africans
to overn th selves quite to a large extent as
10 as such a rule did not affect the interests
of the colonial government. ince Kenya's neighbours
did not experience an upheaval of such a magnitude
as that created by th Man Mau uprisin their
administrative structures (similar to Kenya's)
were not significantly expanded. his explains
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. ~t tine en nee the
~~~~. ~iul ad ini tr·tion as to-thirds thtt of
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A l;;'u..J' t.'e

i i~e s io h direct it elf
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o oni 1i 010 • It i no to
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.' c y row t n hieh indi i usl
c uld njo t aae ich ri tl,. bel~n
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di cu sio us 0 tur •

1tu tio t sits
j ru e i 1 b is t ep t ut q 1 th ry

oei t d wit P ot or ide.
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ot '" id to xist i Inv
J
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;1. 67 it is the theory•

t ci t 00 th ric
.rt's e it is

bo r t 1 w t a ill ev ntu ly
lied to t d1f rout r e s in

din> st tion of t e noti·re D

to th issioner ho va 1 ter 0

o the i 'at •faifor ric
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o it in t 'colonialt
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o o t first e cis of
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r for t e st ricCvww....o
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ti faction ots
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o t gcrV9JMllllSllLt:" W 6 about to co off neet
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'L~~¥.U secretary. Th se provisions pr vided for
eei... po ers w 1e h t af ant to deprive

son or his b sic ri hts of ov e t. and or
z-e nr to the cour s. ith r ect 0 the b ie

or ov ent 5i i1ar depriv tions obt ined in
2

t cy regul tions69 nich provided for th
arrest 0 and. detention of any person found 8.8._· ••....,

r n,1 or wandrin without ny visible eans of

1; ~ t nee or e 10 ent.

-'te 1 tiol1 70 bl
t co sion.r to ~ e "sucb en ral or loe 1

1e for eontrollin th rnov·m nt of tives into,
t oft or it...in the 1i its of tb P ot etor t

f 0 ti to ti e app r to i to be nee ry
ir blo. e of or r y i b

.,.71 (w 'ch aye been eo ntcd about
f r ) ould a1 0 be e n in this v in.

e outlying Districts Ordin· 72 h 1 0

co co ~i ere before in this iscu~sio • Surfic
~ th t t rc a a C'· 1'1 t ""b nce 0·' or....

proriaions £or pe 1. thr> e;ht i _lack s
-.oJ. rvi~ory e er of t e

c o:.fic •• i po. rs of di.., of,
ap,rav 1 0 , 1 'C"lation a tl e r- q r<,; en:

t etion a en by local or iei a d to
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1 crt n c It i!1 vry
W t r in pr c e hene pro .s Lon ..u

. 1c liorat"i e effect. 73

s been -11ustr-ted74 under th
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were e.: 4 i pursuant to th ds inane

0 is 0 i ce distinct· on t
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r had t erefore no ower to o e
t tion on t dispo<;al of 1 nd i to' 5.
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t
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or
In t aba nee or wri ten to a1 guarant e

r r? tSt at ortain in. t ces, the coloni 1

uld' 1y wbat as th ir vie or the
rights to the ric • This obtained

t' e c urta w re consid,ring certain

co s

no.•.

is aofrests its I! when
h d to ces 1, ;

a i

00 do th fric Grown co te re l~tion
4:.etion 3 (1) p r itted discrimination .•

. t the emor' po rs to s h

ultra vir ~.
v. h Court hd

th v l'dity of an ord r for co tion

ction 15 0 t 'toe nd .rt
hich at tut 110 cd oollective punia
Id th't th frect o~ t i section a oun"ed
tio of roperty and thBt 8i e i w

no der of t court in proe edin s for t1e
dat t1.0D or civil rights or oblie"''1tions.'' It

tional. his deei ion aue~csts
, " collective pun'~" :nt l.) .,til

i 1 tli~ La must no', be rOt;~rded as void.

82.....:.
t t an accu,d 'iv h t e right to

acLdr·();·-J$ h court at t11 c()n~lusion of th cas th
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it w not the duty ot the magi trnte to intor the
accused f h1s right. In!- v. BARNT HAb 'AN8';

'1'h c or th opinion th t an aooused native
ri t to legal representation. In DI

v_ CB41t was held that there wa th n cassity
tor the 1
own wo

of accused to be r corded in the RCCU ed'
D tiv 0 se. Tb case of __ v. RUK G}~I85

t te ON r to avoid isc riage of justice
to the
b tor

Moat er t

1ndivid
nd the 1

s the n c saity for evidence to b o!tered
could b r d s very i ort nt.
s di eu ed abov r lated to the

ri t of the protection of the 1 w
1 proc 8S.86

It is with this broad background th t the
K nya ocl tYt aocl ty charact r1sed by raci 1
diseri.••.•..u.u.t1 hloh o predioated upon the tala

sumptio of social Darwinism w s to arch boldly
to th • p ndence' ra.

/'
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p T II

THE INDEP cE rOD

THE PROV THE JIMBO

Th do inant t ture
on th v ot indep ndano w s
litieal prti 88, r p entin v ious inter
ot th d1ft r nt gr uping in K • This eent
that th w not ingl pow rtul politicalprty
in th country. Thi in 196,3 th cons itution which
K ny dopted b n s n 89 s b in r ul t

of eo ro is e in rd r to c~nt in th s dift rent
int r ts.

eo titution
e ot it eo pro is tur th

tt sho d an azing dl. tru t of power
• • • th und rlying philo ophy b ing
that pow r is evil d th t we it
n db, incohr nt ov rnmentis 90r 11 bl sat gu in t d spotis ft

In ordr th retor to recone!l th variou
oonflicting d d • t 0 guard wer d em
n e ary. T~u durin~ this p riod (1963-1964)
th con titutional document contain d t 0 lbor te ache e
t pow r limit tioD - he fir t provid through

th r gio 1 t itself and h oth r through
h ill of ight provision 91.
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During thi 1m, however, the
official had ar' d on a country-wide c mp gn

whos ...•......"'"-"obj th t bli ant of
unit fo of 0 rn nt. At one uch r lly,

r 111 s which w r ly direct d t organi ins
public sentim nt f ~our 1 to the obj ctiv of

the KANUoffici 1s, held t Otaf Jericho in airob1 t

the tb n KAl g n r 1 Mr. 0 Mboy
ov d otion whe it 1 llegd t t:

r. Ronald g 1 , the pr ident of KADUt th ti

h d tor in obj ctiv and is r port d 93
a baving s 1d:

ff KADUw pr p d to d f nd the
co tltution which it h d fought for"

• st v reco i ed th f ct that KAl
d never r ally ace pted th constitution and d

no eret of its desir to change it. so to olish
th t gu rd to th r gions.

ving dd d th t this trend of
• Ie i

ffairs

r port d

" is n t d oe~ c~., but th
on p ty at t ".~

ro d to

lir. gal IS pr diction was ccur t-

for th KANU officials who had .ority 95 of
emb rs in th hie r leg1 1 ture and ho f d
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the gov rn ent r ble to del th full i pl nt-
tion of th aji be constitution 96. In 1964 the

d th 11 of thi con titutienal structur w

sound d by con titut' 1 amendment whiah took
th orm of Act 0.28 or 1964 whos effect w to
d let 11 the non-entrenched regional provisions 97.

The igni ieanee ot th tor going ob er-
v tiona proceed along the basis that an x· ination

r the provinci 1 ini tr tion during thi p riod
c only be tleet d th or tieally tor the constituti n •

n v r t sl ted into r ality. This
contention should b borne in mind when the analysis
und r the period in revi w is in consid r tion.

During thi P ria th P.O. (with th titl
of Civil cretar.y) the h ad or the civil ervic
in the r gion and r sponsible to the regional authority
(th 1 ct d body) t r eo-ordination of the pec"rie
functi n which th eon titution allocated to th
r ions. In ddition he s r sponsibl for c ntr 1
gOY rnment deci ions a th y wer conveyed to hi
through the gien uthor1ty. Unl1k in th
eoloni 1 th r pon ibility tor 1 w and ord r
w s knout of th of the provinei 1 d ini .•
tr tion. Th
b tw KANU and KADU

on th w of controv r iea
fi01s1 , c rri d an diterl

on th ex roise ot pow rs and tter rel ting to la
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and ord r, the t d d, however, was us d by th
U offici 1s to org i public opinion in Ivour

of unity t of government. The stand I'd
st t d that:

Th retor uring this p riod the eentr 1
gov rnment w s in th ry not to have direct control
o r th rovinci 1 d inistrat10n. Th re poibility
tor provincial administr tion lay with th inister
tor Ho Affairs, th n Mr. Odinga Oginga. This
situ tion \of s to C g b tr stering the 1'e -

pon ibility f pr vine administr tion 1at r t th
Pre 1d ntt s office. Howvel', thi purpoted dec nt-

~ 11 ti.on had r ally no effect tor the appointment of

administr tiv offioers 1 with the central gov m-

nt. Prot s or Leys 98 h OOtlltll nt d on ho Mr.
Oding olai d to ve u ad the provincial admini -
tra ion for purposes of the central gov rnment.

on equen ly, the central government used the
provincial d in! tr. tioD to maintain dir et 1i1lk

bet en the e ntr 1 government and 11 prts of th
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country independ nt ot the regional fr Ulwork. 99
This experience illust ted to the government the
value of an d inistr tive m chin ry that gav it

dir ct ch in or co fro the c ntre to. Bch
di trict and et tive com unic tion net ork.

t emerg from th foregoing is the
eonc1u ion tht provinei 1 dm1nistr tion durin
the r gion 1 syste of government had no i act
t 11 in th coun in th cont xt of the regional
truetur. For th d initr tion was responsible

to th centr 1 gov nt d w s charged ith
the duty ot eo-ora" ting tho funetio which
w r .loc t d to th r gions by the central OV r-

nt. Consequently, one ould n ed to be h 1tt
to ke th sub i ion th t und r th r gio 1
authority this system of dminl.stration would ve
b n 1 ss dictatori 1 for the ulti te oontro1 of
it lay with th c ntr governm nt. hi i 11
the or t i born in ind t t th
dec ntr lis tion ot
in T ni i

did not ub t ntially
tur .100

structur s
(which 1.'e imil r to K ny t )

f ct their authorit 1.'i

Th other sa! gu d hieb both int mal
and normative as pro i ed for by the Bill of Right
provisions.lOl
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e n ,In"!",__ of thi 11 i tion had

t>.Attl~A - it d1 tingui ed b tweon r 1

pro

intr
, ct1

which d it 111 ou t to
th other han • inter t

i on the on
1 vietimisatio

o th oth r" .102

ith th 1 antling ot th J 0 tructur
this p t th on t1tut1onlO~ in it hi tor1e

r u1' r d 0 WU:lto'v inro d t t 1.t

tr ar,;nlutent tor di eX' it ue to

e t et of t ji 0 constitution
. t nded to d c ntr i the highly hi r chic 1

ratio true rot e provinei 1

~""\lol~.i t:ration. . i or eours never pl
pr otic • i portant tf ct of h

............"""'....ard obt in durd1 ' tl' o! the
t d1 ppe81:-e_~cof th

ag;Ul1lst political vieti 1 t10n

r not cong nial toof toe oupingr:. hie
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tho wh re in po r. Politic 1 victi is tion
ot per ~ns considered b ing ho tile to th
gOY rnment was an important pr -OCCUP tion or the

ov rmnent. The provincial dmini tration
s to prove d edly d effective achinery in

disch rging this d ty. Thi t how v r, should
torm the subj ct of the e ch pter.
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C H ArT E R III

THE PRav DER THE REPUBLICAN

GOVERl

" ••••.• Ii

n eny' y t of provinci 1 dmini tr tion
lone of h be t in Atrica - Althoughit i colonial r lion

RIFT V.AIiLEI P.C., i • ISAIAH THENGE ON THE oce SIO"

o A PUBLI LECTURE, D D BY THE .AME, T

MEltmfGAI MUNICIPAL ~OCIAL HALL, .AKU U T

NATIO 12 DEC. 1975.
• DAILY

On th tt· ent of ind p ndenc eny did

not only inherit pow rfu1 provinei 1 administr tion,
it 1 0 100 r1 d th 1 ey of w k. f'R"!'ty m chin rye

Th import oe of thi ob erv tion erg s for it

rid th fUnd m nt qu ati n of who could 1 giti-

to repr t th P opl ; the dmini-
trator ,within th prqvinci 1 dministration or 'th

P 11& nt 0 w th 1 ct d r pre ent-
tiv of th p opl ?

. d ini tr tion
i becau th provincial

d by th overn t th

link with th peo 1e r th'r t

On th' b i it can b

th party chin ry,

not who th y had 1 ct d
ppotntd y th x cut1v. Th key

to th qu stion p it d v 11 in th w e 'ot
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th ruling party. It i th r tor imper tiv to ex iDe

th r OIlS undrlyin th w a1m f th P ty.

Th weeJOlEtSS party art r ind p nd nee
it root in the p . t. und ent 1 to th disunity

within U, d ind doh r p ty organi tion in

X h b n tri p oob! lis 105 and th r ct

t t party politic are rooted in per on -
liti r th r then in tructur • Th form robs r-
v tion. it tilt vh nit i born in ind t t
b tore independenc multiplicity of
politic 1 p ti b d on tbnicity,106 pro inent ong
th s Kikuyu p ty 107, tb r

ri P opl s Union, th
Unit d rant, th T i Citizens Union, th Baluhy
Politic Uni n, th Nurth rn Province Peopl •
Pro iv P rty 108 d chd con Ow n' virondo
T r WIt r ocf, 'tioD109. This itu tioD
can b xpl

go rn nt had p
coloni

trican to est hli.
a e t1 n tii trict lev 1. t v n

politie 1
thi

itu tioD wor w h f ct that 1 ad rs wer encour ged
to int in or d v 10 th ir own source of pow r.
Fanctions 're fost r competition tor intluene

and control of th p ty, they bee an nd in th -
lv ,b ing ore i por t than the uce ot th
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P ty its rr. Th R rv y t

tb1 •
1 0 neour g d

t w s, how V r, th gr ate t factor in
rend ring the party w k w p rsonality clashes.

Th 01 au d seriou d ension tt r

iJld pend c d p rv d d he whol p ty achinery.

Th Stand d 110, tor inst ee , printed a picture of

in! t r tor Hou in Pull gei and b ckbencher Willi

lu wr tling on the ground outside th Machako$KANU

br oh oftic ot. hioh th y both cl i d oontrol. Th

o t riou p rsonlity clh s, ho v r, th t

tv Oding and oy. Thi was be d on id ologie

dirt r noes and per onal bitions specially in r g

to th comptition on who would b mot li ly to uce d

K ny tta.. This p rsonallty c1 h h d th tf ot of

re 1i ing th P rty b en th Mboyaand Oding III •

t otio s. Thi plit was so riou th t it s b en

con idsr bing a f ctor the sination ot

.P. d Odin dvisor P.O. G Pinto on F bru ry 24t

1965 112, Odinga y re i 1ng trom th party in 1966 10 t

. to y. H-w v r, th . r si tion of Odin did

not eli inat f etlon li in KANU. T) fill the

vaeuu 1 it by th Odinga ing, a n w group with

upport trom Keny tt beg to organize g in t Mboy

d N 1. Th s 1 d rs w rei 11jorog MungJ1 't Mbiyu

oinang ,Ch 1 s Njonjo, P ul gei and D i 1 Ar P

Mol. Li e the Mboy - Oclinga plitt th n w clear g
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involv d ft'I •••neov ring over the succession to Keny tt

d tt ts to bloe 1 k ly candid t (in this

oya)l13. At thi ti-, Pre 1d nt K tt

r port d en ry ill 114. But b f r

th dr a could b pl out fir. TomMboy wa

i:un,u~inat d on July 5, 1969 in a airobi treet.

oy t e III t of th f ctioDalis that

end Le in the K.ANU 1

c10 to the truth.

rship in 1963 i v ry

e no d1 fe no
, but I -think
not eo ueh on

itions and p rsonaliti
u •

ot the p rty

igniticant tacto in

u 1°e forum for national

~t. Me b r ot parli ment th s sought to control
ex cutiv fro ithin, the ignifie t bddy

w group" This group was

It wa thu th

o...e••_1 tioD t t

4i nyatt in 1965 ter dete ting

th ov r.n nt on 0 jor 1s ue in P r1iament.116

The p 1iamantary groUp

gov rn ent' poliei ,

oritio 1 of the
o u of the

fro KADU. This 0 u d

e 1d r bl rali nt ithin th parliamentary

p ty. Th ffect ot this coordin to Oding 11?

that it
"introduc .d dange

d tore into
dil tioD ot KA] t

usly divisiv polieie
and 1ll 4 po ible th

polioi fro ithin".llS
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Although th P ty inh rently we k and
Pr ident K.ny tt' pow r was unqueation d th r

were ftUCII~IV conflict b twn inistrativ ollie r

and the p ty ottic and emb rs of par1i nt.
1967 on of th e b neh r co nt d (in deb t

bout th behaviour of the provincial administr -
tiOD ); It in opin ·on ir, I tend to think that

nt government i 0 rnment of civil
rv t .119 And ly 1965 th M.P. tor

:Suter , Mr. Shikuku h ov d priv t me b r otion
th t civil rvant ould b r ponsibl to the
1 ot d repr s nt t1v ot the people.l20 The fund-

nt 1 c u underlying thi conflict on of
1 d r hip. or th d oi ion to u the provincial

iJrl. tr tion, which d b n tran t rr d to the

Pr 1d nt' ottic in 1964.
X cut' brougb.t into

the nt of the
an~trntoo the con£lict

which 8 b en conidcr d b for in thi xa !nation.
Th rol ign 0 t

tr tion y th pr 1d nt 121.

provincial ini-
ith th v r wore s

in c ntlict tween the ini tr tor and the

politician 122 Pr id nt ny tta ought to r solve
it. In 1968 th r tor h co v n d a etinS of

inistr tor d poli ician t N kuru 123. e

01 implication t1ng w that it

oei ted th d ini tr tien with th party , it,
how V r, b

d th politie!
ere th dmini tr tor

r in conflict it w th former
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who were to prevail. This Tact was viewed with con-
ternation by~seminar on local government 124, which

was convened in the wake of the transfer of most
of the essential services from the local government
to the central governmen~and hence within the ambit
of the provincial administration, it put its views
bluntly in these words,

"The central government be requested to
examine the possU) ll.ty of the immediate
abolition of the provincial administration
whose continued existence • •• is a
demise of self-government to the people
ot this country 125" •

The views of the local government deleg tes
contained a lot of truth for by the end or the first
dec de of independence Kenya had clearly become
wh t has been called a " p rty state". This term
was first used by Professor Aristides Zolberg 126
to describe regimes in West Africa. These regimes
were characteris d by the blurring of the boundaries
between the ruling party and the government. In
Kenya, at least from the proclamation of the Republican
system of government, the boundaries between the
parliamentary party of KANU and its external party,
and between the ruling prty, the provincial
administration and the government became too difficult
to define. This blurring of these boundaries maee
Kenya similar to a "party-state". The provincial
administration·s functions were considered to be
those of the government itself; nation-building,
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security and development. The provincial administration
in the context of the tlparty-state" was thus mystified,
this ./clearly emerges when it is considered that the
powers of the Provincial Administration spring from the
President himself; a highly mystified figure. President
Kenyatta is pre ident of KANU, Chairman of the par-
liamentary group, Head of the government and He d of the
St-te. A constant symbol manifesting the "Party state"
in Kenya is the frequent singing of "KANU Yajeng
Nchiltl2?by high officers of the armed forces and
Police and at public ceremonies.

From the outset the KANU Government had been
cbnvincea of the need to have a strong central government

an consequently a powerful provincial administration.
This need was predicated upon a situation of insecurity
which pervaded the whole country. This took the forum
of factional bickering within KANU (a factor considered
before in this account) and concerned the role of the
state in respect to the economic plight of the Kenyan
people. These factions translated themselves into the
"radicals" and the "conservatives" within the ruling
party 128. The latter's pre-occupation was with the
ownership of private property. This was first stated
explicitly by Mboya in a speech at the then University
College, Nairobi 129 In 1974 President Kenyatta could
still say,

11

nationalisation will not serve to further
the cause of African socialism • • • there
would be a partnership of private enterprise
and government participation".130
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The tormer f ction did not nee ssarily advoc te tor

a socialist sy tam ot gOY rnment and its e hasis
s on the d to cr ate n eg litarian soc1 ty.

It w ain t this bac ground that se sio 1 p per
nu~b r ten 131 w e introduced by th Con rv tiv
Wing ot th p ty. The pap r tres ed th vi

th t for d v lopm nt, priv t nt rpr1s should b
or encourag d than th public particip tion in the

econo •

The eo el'Vstives 132 w r not in
cone rn d with the creation of an galit ri 1w

syst m d pr -oceupi d thems lv with the enlarg
nt and consolidation of the "political alas ", a

prooes d ting b ck from the oolonial times.
Consequently, the KANU Governm nt through for ign 14
and th or tion of credit finance institution
embarked on thi process 133. Thes in titut on
wer ; th A.F.C., the I.C.D.C. and th Co ercial ~~__
and w r u d to finance the m mbers ot the intend

• The financing was h vily directdn iddl ola "
to- d the Kikuyu tribe and this 1 d to trot

Kikuyu do In 1965,Mr. Ok 10 Odongo (then
i tant iter for Finano ) spe in at Unit d

Club luncheon id:
"There i no place for establishing
one clan or one tr1be_~s ruling cl sin African soci tylt.l54
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In r at to th bur ucraoy th d gw
o i sion 135 trum nta1 in pro oting 01 s

in qu lit! • B ~ th "function th ory ul36

it s mpt1on, this eo is ion de r co nd tions
which d the high at al c 1e in the civil

rviae thirty •• 19ht ti s or th the low t

137• The d v 10pm nt ot an incipient 00

01 in f et en an is ue in two lectio in
K 138• One char ct ri tic ot this mid 1 ala

it ari 1 n ture. Thus conflicts which
ight i bA"ilAAU the civil service and other

politic 1
of int

oth r

trueture ar m d· ted by b io conv rgene
rvants, politic·

bers ot the middle-class.

Th or tion of the 01 ss struotur ~ tt ot d

wh n th promis s hich independenc could bring to th
peopl w r still tr ah in their minds. ino the

gover ant w not devot d to the a pir tiona
and the econo i 1f re or the p opl th o·ipo of the

vera n wa sserted ti e and ag in. t th
ov r ant va concern d ith eon 011 tinS th

int re ts of t e f1 iddle-cl a" i well i11u tr t

by their 01
this rhtor1c

s to rural d velopm nt. Typic
a Presid nt Keny tt 'a addr

ot
to

admini tr tiv officers in 1965 when he id
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"from now on civil servants' merit willjudged by their contribution to the
d velopment pi n. They will b call d
upon to xplain their ~ailure to aohieve
their targets".1'9

But iDe th coloni 1 eonomic infrastructure ha
not changed, the government sought to rai e th eonomic

elfare ot th jority ot the people through th ir own
e£tor by personal contributions to Harambee PJ.'oj eta.
Th gov rnment was r presented at the oceassions
by members ot th Provine1 1 Administration. Th s If-
h lp proj ets by 1966 provided a signitie t contribution
to rural d v lopment in K ny. B twe n 1964 and 1967
their contribution to e ~it 1 formation inereased fro
It. .0.06 to K.£.1.03tn. Amongt th promin nt completed

projects at the time w re 1,148 primary schools, 70
eOlldchool , and 90 health centres 140. In thi

light, it can be s rted with Professor Leys 141
th t th provincial admini tr tioD as th gov rnm nt's
as nt s not inded to assume B dir ct d active
p t in rural development.

It is significant that the Nd gwa Commis ion
r comm nd tiona c l1ed tor the introduction of
speci its rvices within the provincial adminis-
tr tion tor p'UrPQses ot rur 1 development. The

dD1ini tr tor 142 were "generalist" c dr m 0

th m having be n pro oted from subordin t r
during the w v ot Atricanisation. Except or th
enior mb rs of the administration (who w re brought

up in the coloni 1 tradition) the dministr tors wer th m



- 4·5 -

~_~klf.lcers _ as in the c lonial period. The University
of Ii irobi h d repl ced th uni eraities ot London, Cambridge
and Oxford as the training groun for administrators.
The grad tea from th niver ity or Nairobi, many of

th m pel'snally mbiti us an lefti t-petty-bourgeois 14·3

ere giv n th type of t ainin which would help further
th interests 01' the ruling class in the rural areas.
Th ir alliance is well ill strat d by the fierce demono-
tr tiona which they w ged ag inat the Kenya government
fallowin the slaughter 01' •• ariuki, himself a symbol
of petty-b urgeois r tarmis in enya 144.

Th bottlen ck cr ated by the Kenya government
n rural d v 1 ra t dministr 1 n can only point to the

conclusio v n if any v pment was to be effected
in the 1 are it would only h Ip further the interests
ot the n tien 1 ruling c1a98.l4

t erges from the foregoing is the fact
that h of pee 1 wer ali ted and the
al'en tion proc 1 it h country woefully insecure.
Con e ue tl ,betw n 1964 af 1969 there were eleven 146
const°tu io amendment-a h s u timate objective was
t e s r th ning .t executive power. By 1969 there-

h d mov d even closer to the conceptter , K
o£ an administrati estate. he provincial adminis-
tration s the executive arm of the government

d its link between the government and the people
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gr v n more po r!Ul. This w b e us the
provinei admini tr tioD derived its legal pow rs
from the powers of the ex cutive 147 as provided
tor in chapters two and three of the Kenya con -
titution 148. Thus the Provincial administration
b c m ven mor id ntitied not only with th x-
cutiv arm of the government but on the ba is or the
"party at t It with th whole government m chin 'I!y.

Th role of the provincial administrations in this
re p at would be een during the National Dq\~

elebr tions wh re the members or the public ar
normally ddressed by the p.e.'s, the D.e.ta, D.O.'s
and the chiets. Th provinei 1 administr tion so
beeam increasingly political.

It took an ctive part in political riv lry.
Mr. Ronald Ng',l had. t one point, 01 1m d that the

d inistration was SEdating M anifU --mbo' taction
at the Ooast.149 Consequently, Coast P.o. Mr.
Isaiah Mathenge had suspended all KANU election

tin s in the Co t province 160. The best
illustration ot th political role of the provinei 1

dministration is in respect to their lie n ing 151
power on politic 1 Ul etings. This is well 111 strat d
by the case of KAGGIA v. REPUBLIC15~ This lie ing
power is given pursuant to the Public Ord r
Act 153. Kaggia, th vice- president of th
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opposition K.P.U. wa inv~t d to tt nd a car mony
for the 01' nin of an fric for the sub-branch
o! the party oouth 11yanz, wh re he .s ho1idy' g

Xl rby.

en h 1ved there, h went to

sh p which so served s the offic or the sub-branch
and met the members or the local committ • Though
tner was a gr t conflict in the evidence, it s
Bcca ted by th court th t large nu b r of peopl
crowded in ide d outsid the shops wh re Kaggia

ade a spe ch of "strengl political £1 vourft
•

All this time, including the journey to the place
of th sub-branch, he la followed by the Police
with whom h d b en chatting previously. Aftr h
ha 1: oken tor b t fifteen minutes the senior polic
o ricer who was pr sent eked him to stop, whereupon
Kaggia "promptly compli d" and the people were ask d
to Ie ve. It w s not dispu d that the meeting
disp_r d in an orderly roann r. On these facts
K ggi we ch rge ith holding an unlawful meeting
or, Item tiv ly, tak art in such e tinge
The lower court c nvicted him on the first charg and
g,nte c d him 0 on ye 's impri onm nt. On pp sl,
lhich \Ii as ot gainat co viction end sentene ,
it w s ar d th t the me ting was not of a politi 1
nature t erely a meeting of party officials, that
th re were not fifty persona present to con titute
it "public meeting" ( as r quir d by the Act) d
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that th aceue d h d not h ld it or convened 1t.

The High Court held that it w e a political meting
for th purposes of th Act since the content of
the apeech was so heavily political and that th r

so present persons oth r than of.ficiala, who
ctu n:mber wa immaterial. The 00urt '1 also

of the opinion that Kaggia had "neLdII the meeting.

The Court, however, reduc d t'e sentence, whic
it found ccosive, to six m nths d was i pZ'eased

by th fact t there was no remedi a,l n,
th meet" g I orderly and di pez-aed pro ~tly after
the requ~et ot the police. ggia was " cee i: t; d

bee u h ha not cquired the p or p r ion
ot the D.v. f r this ttpoliticalll me " ~hiG P r.., ••

of the provincial administration is up 10m. ted by

h i e po rs given to the police l' the control
of public thering undor th 01ic Aot 154-

•

Tho pol" tical role of the p 0 incial

adm1.n.istr tion is also illustrated b- th fir t test
be een K.l?. and KAI\Uwhich too pI ce during

the loe 1 gove ment eleotions or 1968. In late
July or th t year at Nakuru, Presid nt K n~ia.tta

pr sided ov a KA111Jconference. Thi w a attend d
not only by· arty o1.'1'ioiIs but als by the country's

P.o. f and D.C.' s. Shortljr the ear er, the D.\..Je·

in their capacity as l"cturning !.f'icers, rul d

tha the nomination papoI's of almost 11 the K.P.U

candidates bad be n completed incorrectly,
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a deficiency found on none of the KANU papers 155.
The elimination of the K.P.U. candidates demonstrates the
power of the provincial administration for the members of this
institution were the returning officers during elections.
This power also reared its ugly head when political
squables threatened to erupt in violence during election
campaigns.

Wide discretionary powers have been given to
the provincial administration under the outlying
District Act, and the Special District (administration)
Act 156, under which operation by 1967 there were 19
wholly or partly closed districts 157. In respect to
the latter Act; if the P.C. or the D.C. is satisfied
that a person is conducting himself as to be dangerous
to peace or good order, or has a blood feud, he may order
his removal to another place. The more significant pro-
visions re those which enable control to be exercised
over whole groups of people through collective orders. If
in the opinion of the P.C. or D.C. any tribe or a section
of a tribe is acting in a "hostile manaer towards the
government • • • 11 he can order the arrest of all or a:ny
members of such a tribe or prohibit them from leaving
the areas reserved for their use and order the seizure and
detention ot all their property. The former Act has
been brought into operation in the North Eastern province
and the situation there has close parallel to the emer-
gency period.158 The exercise of the powers granted
under this Act were considered in the case of R.v. HAJI
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HO JAMAl59 which Q mOnBtratea ho arbitary s eh
uoh pow ra be ex raised.

On oth r i portant funotion of th pro incial
d in! tr tio which is almo t an ev ryd y occur me 111

pr s nt day eny is their role in leading d 1 tion
to th pr eid nt. lost or th se delegations com trom
partieul distriots, acoompanied by te s of
tr dition 1 dana r and choirs of De ool-childrent

or anis d by th provincial and di trict orficer
~d led y local c uncillors fro t e

p t: icular ar. hey ive displays of' dano d

in ing, the 1 aders pres nt chequ t r v ious 0 U S

spo orad by th Fre ident and they re s their
entiments of' oy 1t" and r pecti . d finally outlin

v· ious ne da and grievancfSs, in return the Pre 1d nt

thanks them~ aomm nds the dance and songs, exhorts
the dele ~tion to unity and hard work and diseu
its request , expl ining why som can be tn t t d

undert ing to .ttend to others 160. The r regoin
is an illu inating xampleof KeDJ s a up rty (·t t ",
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e b r of their equivalent to th provinci -
ini tr tion are also r quired to be party m mber. The

T z situation is important in this r sp ct;
t t it giv s or ib1l1ty and legitimacy to this
in tltution; a situ tion lacking in enya, In It !DY

the politicisation or the provincial administ tion has
b n dvocate tor sp cially by the ormer .P.
for t l"e, Hr. hikuku 161 d Iso by th 1 t nator

l"'laltase b 162, -oug the linea of th ~anzani at

ot dministration. But this politicis tion pr s
uppo . a a pow r 1 tJ which has yet to b
constituted in Kenya. The cr ation of an incipient

riean iddlc cIa s bj' th K ny tta ovrnment m t

t t the colonial economic inrrastructure and sup
tructur we in eff ct recon tituted and as r ult

the rel or th p 0 dministr tion aeq . . d
b me roles as its colonial counterpart. ~his

brought about by the strengthening of th po r
of th x cutive p idency. Thus by 1968 Pr ident
Keny tats powers as the h ad of the gov rom nt w re

"1 to tho of th coloma! governor, ·eh

pow r w re X rid directly thrc gb the provincial
ini ration. An" inc, 8~. has been argu ,th

o r r i eri~A tory in th oolonial er , it can b
serted that in ind pendent Keny they are diseri i-

tory , not on th is of colour, but on the basis
of property owner hi d in sustaining the "1 1
co pl x of K ny tta and his gov rnm nt. In th1 ord r
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of thing th role of the provincial dminiatr tion
has been increasingly that of control 16; arising from
ins eurity emerging trom the soclo- eonomic arrange-
ent 0 the Keny society.

The ccr tion of power to the President
and hence the provincial admini -tration was effected
t th xpen e of individual rights and it is now

pertinent to xamine this area.

HUMAN RIGHTS

Th accretion of power to the xecutiv
1 to th derog tion of all individual rights in
eh P r five of the constitution 164. This s

- lic'tly st t d by section 83 which dero ted
all th fundamental freedoms except thoe of property
(und r 13.75)and conscience (s.78). This derogation

_ FJ C rried out on the basis of vest t 1ll nt

of public s curity _ ~ i '- orality (which
und the in .cur!ty pervading the country).

i-had been aptly put (in a nutshell) by the
1t wh II he said:

"The rights or freedom to ss mbl
not absolute rlghts • • • They are b un
to b curt iled by th nee ssity to ensure
that they are only used as long as they
promote natiou@-~inter at and ar ' usedresponsibly 16/- +
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j dlul ry in ON ~ to the lib ty of
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$Y tam, th overnment is m re abstr etion, ineo~rehen ibl
to th jority of the people. However. national le d r

1 vi 1bl to the. Th idea then in making him an incarnation

of the .t t i to ore te visible toeu of loylty.

tiThe per on li tion of loy lti s and
ov nts; writes Rup rt Ern r on, 1DU t b
ttribut d in larg part to the 1 ek ot
.. nc and ophistic tion ot the s ofth p ople who r quir the per 0 1 figureor 1 ader to bring political tr ctiodown to th lev 1 of oompr hen i ro litynL70

•."

The cone pt or "party stat " which ho, 'be n discus d
b tor in thi eeount cl ly merged r-o th r O'llSEtS

ot th P opl who were interviewed. No distinction could
b d t ct d fro the answ rs given bet en the provinoial

, dm1ni tr tion. the party, or the cvernm nt t 1 rg. The
'Y-tlfic t10n ot the institutions ot government be n

co ented upon; this was in tht uthor's view th gre t t

ob t 01 to the fiel r search. The res arch was
d lib ly carri d out mong t people ho d littl or
no to al due t1on, the majority or who re poor p op1 -
tor th y r present the jority of the p Qpl of K ny
and th d tion of hUUlan rights tr ct them or

e ion ly than the other m mber ot the Kenya society.
or 01 rity of p,r ctiv it w ought to due t

f w or thoe ho w r int rvi wed on d~stifying th
gov rnm nt 1 institutions. The impression given va

t ch educ tion va very abstra.ctthough the
qu tio

171•

ir was deib r tely m dei ple and straigbtfor-

Th a people a1 0 are not cognia t ot ri t
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th Y m have in 1 -mainly because the sup rior
court an ev n the 1 pro! asion r omcw t r Qot -
both ultur ly and phy ie 11y fro th 1 ti ly
inac s i lee Con equently, ~u stions put to bout
th pr vinci administration w r dir ctly link d to
Pr i4 nt ny tta' gOY rnm nt d ult t ly to th
Pr id nt hims 1£ d hene no u etul critioisms w r
o f r

On eonclu ion is, ho v r, quit el Qr;
th treu1f:mG.ou eer t10n or pow r to the x uti ,
which transl t it 1f
oppo ition to it t th
insti tutiona172, h s

. XI> nae of other b

eri01.1s1y !

anc

r1 t .•

Thi i ry tru of the pro inei 1 inistr tion Meh
i tool in th hand of the xecutiv • Coupl d ith

thi i th a.ct th t its powrs ar- not defined in

co pr nsi 1e 1 nner, nd b ca.use of their 1 -
or ture, re eubj at to bu e 17' Th•
ex cutiv an h nc th('! pr-ovf.n ial a ministr tion i

t b is of the whol governm nt 1 edific in eny.
I is 0 this b is that the recomm nd tiona 17
for t tting up or an ombudsman inKny to 1e

u 0 ini tr tiv pow rs WA- r ject d.l75
w vi·u r th neour Ul nt o~ uch a r

t ik t th high at authority in th 1 d. ro 1

th no vail bl t no person or dy of p rs i

pr p do th1 t the pre nt.
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u I.' OR ~E I'1UST 'TRIVE FOR A FOIm OF
SOCIAL ORGAU- ~ATIOr~ t HA~ LL 'BEE i '

ACLED IT AND nERGY OF OUR PEOPLE."'01m BUILD A EW CO TRY ~D
B G A NEW SONG".

NG GI THIOIGtO - RONECO G! BAIS ON AFRICAn
. D CARRIBEAN LITERATURE CULTUREAlID POLITI~SP.50.

Tar ughout this paper, I hav nde vou~ d
to sho that ther h v b en no fundamental ohanges

in the 111a+.i tut:tone.l structures which Kenya inh ri ted on thf:.!

ve of indep ndenc. It is now necessary to dra om
g neral par 11 Is. Just a the provincial admini t ation
was used uring 'i:;h colonial period to service th, vIOD' 1

COllO 0 is it sed in ~enya today to pro ote the

int r ate of t~e 1~ling class.

~.lJ..e ate of insecurity obtain:i...n~ in the. coloni 1
priod due to th cono if.' loitation .f the inhn itants
by th ettl r is Jransl t d today by the insecurity
dir ctly r lated to the alienation of tb~ mass of the
p op.l,e ue to th :t ilure of those in power to cr t

t 1 t eg i risns system of government. Tn us

of th pr vinci

day ain t th

dmini tration during th col i 1
tion list is today manifest by

th u e of the same institution to stifle any organized
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or di organiz d oppo i tion to th overn nt.

The typ of d inistrator 1s significantly

th in cont porary K in the coloni 1
period. (thi i w 11 d mon tr t d by ppendix 2).

h inrring nts of hu right documented

in th1 eo unt during th coloni p r10d ay b s 1d
to obt in in c~nt porary K nya on two ground.

Fir tly, b e u colonial enactments hav b en dopt d

imply given th t mp of th pre ent P li nt.

d condly, th ceretion 0 pow r to the pr sid nt

h d by 1968 de him a p w rful (i not mol" pow rtul)
th ooloni 1 gOY mor and ine th uthority

ot th provinci dmin1 tr ion ring from th

pre i nt thi h in rf at b co very po ertul

in titution. This tat of aft ir has b en brought

bout by th r true rin of the ocio-acono 1c
tructur 0 that now in t d ot talking bout

th tt1 superiority one talk of th 1dd1
01 s (or co pr dol") up riox'ity d instead of " oc1al

D ini ", or It econo 1c-D rwinism.tf •

Within thi g structur ot the K nyan

ocl ty th pro inoi. 1 dministr tion has e rg d

fore tully s control eehani to tho who re

1th r un! v ur bly plod with th group in po 1"
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or to thos who ve to labour and toil in oro r
to p rp tu t th pr ent tr tific tion of th
K 'BY oea, ty.

Wit this background in mind, it is
to argu th t th provincial dmini tration i not
for th ener welfare of the ccamon Kenyan. In

thi r pect it would be n ive to tte pt to
enu er te ref s which would help oushion its

era etfect. This is because it is t d,
and given dir at on by the ideolo or tho e in

power. A -formati n or this institution must
ther lor_ ulti t ly im t th id ology in

exi t nee - it i only when the structur und

lying thi ide 10 h v been re oved t tth

"be uty.tul on " shall be born. th y c -chen,

and only th n, Join hands togeth r, an sing

a new song I
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1.

2.

:;..

6.

GORAN HYD OBERT JAGKSOI AND
JOHN OKUlID (ED) - R~l?!1ENT. A.DMIN~STRAT~O~~.,
THE KENYA!! EXPERI.El\.~ •. E • .A.P 'OUt ' NAIliO!
t(966) p. 15.
BRETT .E.A. - COLONIALISM AITD mmERDEVELOPMEN
nl E.AF'RICA, LOImot, nEniEMA1"ll, 1973 p. )G. I

ARTICLE 22 a 'l'HE COVENANT OF THE LEAGUE OF
NATIQI~S.

LUGAHD, sra , F.O. t THE QUAL MANDATE n
TROPICAL AFRICA, lTh1J"!fmtmGit, BLAC1'{OOD,p.13~.
Supra •..r-.ETT •

IBID BREiI'T t s e 1130;
RODlmY, ALTER, HO l!.1JROPE. u:t DERDEVELOPED AFRICA t
DAR-ES-SALAAI'-, TAl Z~~n pttlff'JISHn 11 nOUSE
(Third impression, 1974)

Z ANBERG, ROGhH VAIr, COLONI"4.L CAPITALISM ANDF9'UR Th• .J.¥NYA. 1212 :':J~22,!IA:t:qOBI, te IbJ97;>.
8. IBID ZMANBERG .• 282.

9. l1UNGEAM G.R. ,BRlrrISII i.ULE ,IN KENYA 1895 - 1<1.g
Le!don , Ch.l.

10.

11.

12.. Durir~ th~s riod ~he head of the administrationh d the title of Co , i sinner nnd Consul General.
He was stationed at Zanzibar.

14. Supra f1tmGE 1, F.85 - This is reported by 110111s
who served on th persnnal staff of Gte 'ax'·' whas at the tim th ~ommissioner. A tascinating
picture or the sy em of makin3 appointments
is giv n in;
•.URSE, AUGu:PARIUci, Ch.l THE OLD .COLONIAL 0 FleE,, ..London,1962.
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15. PUBLIC LAW AND POLITICAL CHANGE IN KENYA,
NAIROBI, OXFORD University Press, p.134.

16. EAST AFRICAN ORDER IN COUNCIL, 1897
S.R.O. , 1575/189.

17. HILL, Minutes by Hill n.d. and Landsdowne,
n.d. Private 15 May 1901, f.o. 2/447
(Kenya Archives).

18. Appointed Governor in 1909.
19. President Kenyatta adopted this system and

regularised it by requiring P.C.'s to
meet him on a quarterly basis every year.

20 BALANDIER, G. LA SITUATION COLONIELI APPORACHE
THEOREillIQUE CAMIERS INTERNATIONALUX DE SOCIOLOGIE,
Xl, 1951 PP.44-79. Translation by
WAGONERS, ROBERT A. IN IMMANUEL WALLERSTEIN (ED)
SOCIAL change; THE COLONIAL SITUATION A
THEORETICAL APPROACH, NEW YORK, JOHN WINEY
1966 , pp.34-68.

21 JOINT SELECT PARLIAMENTARY COMMITTEE REPORT
ON KENYA, NAIROBI, GOVERNMENT PRINTER, 1931.

22. Supra Ogot.
23. LEYS, COLIN- DILEMMAS OF ADMINISTRATIVE TRAINING

IN KENYA (Bound manual, University of Nairobi
Library) .

240 SINCLAIR, C.E.C. - ADMINISTRATIVE TRAINING IN
KENYA - Unpublished M.A. Thesis, Makerere
University College, Kampala, 1968, pp.52-3.

25. Ibid Sinclair.
26 Supra Brett Colonialism and Underdevelopment.
27 Supra Zwanenberg.
28 Ordinance No.22 of 1902.
29 KURIA, GEOFFREYS - THE DISTRICT OFFICER 16 A

COLONIAL SHELL - Rural Administration in
Kenya, p. 41.

30 The administration of Justice in Kenya was
taken away from the administrators by the
MAGISTRATES COURTS ACT, 1967 OP.CIT. GHAI
AND MCAUSLAN.

31 OP.CIT. CARSON.
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OP. eIT. ZWANBNBERG

Supra CARSON.

/

(

Ibid p.28.
OF.CIT.
CAP. 128.
Titl d R f. /CL.ll/l F 0/14 1
4th Jan. 1977 by chief' .A. 4~",,~Ch ~ilil, 100 tiona
!no· ind P nd nee wr1t rs on Provine1 1

ini tration ve tt mpt d to gu
that t Ie t until 1968, it wa ~d velop nt
institution. Thi va r ly ju tif'yins
governmnt prop gand d thee ~ents
ignor d th eonomic arrangmente 1nK ny. Pro inent of th se are:

1)

40

2)

3) OP.CIT. HYDEl ,OItUMU rn JAC ON

4) Montgom ry J.D. d iftin W.J. (ED~)
E ~LITIC OF DEVELO
2 _OM X%s.

5)

6)

1.

42 Ibid.p. 180.
43 OP.CIT. Lugard.
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OP CIT G rtzal - THE POLI~IC OF INDEPElIDcrA - Th Polic wa also exp d d • p.23.
Ibid. Gertzel, POLITIC •
Ibid G rtzel • p.2;.,
Regul tion No.15 or 1901.
Regul tion ~0.25 of 1902.
!ow c p. 56
Now c p. 6;.

OP.CIT.
OK£' 218.

Ibid - Leg-co Deb tee.
Ibid- Leg-co Deb te
The 1.08 of Singapore to the Jap es in February1942, contributed gre t deal in cone ntratingthe mind of th official class upon th partpI d by the indigenous poples in th d lopment
and destiny of their countries. mere i.ng

aria critieia ot Briti h 1 P r1 11sm
w s so an important tactor in shaping tha Ruling
c1 ss id a of the in ·senou people. 6e, T es,11 J n. 1943.
LEE J.M. - COLONIAL DEVELOPMENT AND GOOD
GO T, ~larendon Preas, dilord - 19S;'.f~ff.'
22 June, 19'+9.
The ywnn rton Plan, Governm nt Printer. }lAIROBI.

MDTI 0, GIDEON - Th Political ociology
a THE KENYA BURE1U61Ucy t

!'.I. H.s.B.c. proc ediiigs Vol. 1, 1972 pp.l79 - 18;

No. 11 of 1954.

No. 36 of 1956.

OF.CIT. HYDEN

THE CO CEPT OF LAW (CLARRElIDON, OXFORD, 1961.
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67

68

692

70
71
72
73

74
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76

77
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79
80
81
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84

85
86

88

.P.G. t ord r "d regu1 tion • volu 1,
p 65 s etion 77-79.
~o. 2 of 1898 r p1 c d by No.3 of 1900.

gulat1n No.12 of 1900, rep d in 1961
row l5 of 1901.
O:i.CI •
SUl?R.A GH.AI AND McCAUB
!bi.

C p, 105.

c t 355.
$.75 of ACT NO.5 ot 1969.

(19~)12 K.L.R. 12.

(196l) E.A. ?48.
(19~1) 24 (2) K.L.R. 1;0.
Crown 1021 of 1969.
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E.ALR 107.
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OP.GIT. Ch.5 ACT NO.5

GliAl .P.(Inaugu 1 lectur ) No.lO
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CON T1Ti!ION8 AND THE POLITICAL ORDERlJi !i-IF QA (F oui ty ot t.w Hanaout)

89 Ibid, Ghai.

90 Ibid, Ghai

91 OF.CIT.
92 EASf Monday May 20th, 1963.
93 Ibidt p.l.
94 Ibid.

95 Alter di olution of KAHU, th 129 e1 etedmeb r in KANU P 118m ntary Party nt rd th
ho in the rollowing iO 67 popularly 1 at dth the b eking of KANU, ; popul rly 1 at d
with th b eking of KADU. 1 e pecially loted
with wro ENDORSEMENT, 7 popularly e1 d with the

~. ot I _ .P., -12 popul ly 1 d
indendent or tnembers ot other part1 _

96 OP.CIT. HYDEN_

97 ACT RG.28 of 1~64, se~ $chedule 1, which d 1 tedchapt r VII and IX. and ehedul 2 w· ieh
d 1 t d .21. Andal 0 mad xt ive am d-

nt to chedul 1 and ehapt r XIII of th196' co titution.

98 OP.CIT. - LEYS, UNDERDEVELOPHPT 4-
99 G. l"tz 1 ....THE PROVINCIAL ADl1INIBTRA.TIOl~ DT XENY •

Journ of Commonwealth Politic 1 tudies
4" (1968)

100 OF.cr • G rtzel Provine! 1 ADI IS
DEVELOPMENT.

IOI~ .AIm

101

102
~'''''''SOCIETY VOL. 71 liO.282 JAll.

103 Ibid.
1

105
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106
107 e g n rally , Oku u , J. , ~C~~~~~~~~~m KENYAtEat Afric Journal •

p .•5.ff.
lOB TY

•• •
Also; G. BENNET, THE DEVELOPMENTOF POLITICAL
ORGAllISATIOli S IN XENYA-Politic 1 studi s , vol. v ,o.2,Jun , 1957.Also, MAKERERE UNIVERSITY COLLEGE, Dept. of
Politic c·· no. and publio d 1 tr tio ;
PARTIES, P '1.1 Tt, 0 KENYA (E t r1cstudy t ri Is).

109 GERANDJ. OTTINGHAM,.o;U~· ~~~~~~
••.•••;:;:;;pr.-.:::~•••••••r-::::.r:;fIi,.. J ",u.rnal of Ow.,g.lo;.,.0.1, M ch 1964.

110 J ly 2, 1968.
111 Supr , R k

112
11'

Ibid, es.
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supporters including ministers and assistant
ministers. As a result a new amendment which
placed strict limitations on the exercise of
presidential authority by a vice-president who
succeeded to the office and lowered the age ofpresident back to 35, and was eventually •.~. t-
substituted and on June 25 passed its tinalreading. Mboya !ared well in this test of
strength.

114. McAUSLAN - Prolegomenon to the rule of
Law in E. Africa, proceedings of the E.A.I.S.E.R.,
Kampala (Mimeo) 1963.

115 l1BOYA, Freedom and after, HEINEMANN, LONDON?
p.77.

120

In 1964, the Group , Joining hands with KANU
was able to defeat the government on the issue
of federatism. In February, 1965 the group
defeated the government on a ~urely proceduralmotion concerning the format10n of a newsessional committee on the grounds that it
was not sufficiently representative of their
group.
Odinga, NOT YET UHURU , NAmOBI.HEINEMANN, 1967.
Ibid, pp. 283-84
Debate on Land Control Bill, National Assembly,1st Parliament, 5th session. Vol. XII, 7th
November to 22nd November, 1967.
OFFICIAL REPORT, HOUSE OF REPRESENTATIVES,
5th March, 1965, (~69-92)
OF.CIT. Gertze1.
EAS AND DAILY NATION, 29TH JULY, 1968
BAS ,13th March, 1965.
Held in 1967.

116

117

118
119

121
122
123
124
125

126

Report of the seminar on local government.
Kenya Institute of Administration Dec. 1967(mimeo) •
CREATING POLITICAL ORDER, THE PARTY STATES OFw. AFRICA (Chicago , Rand Mcually, 1966.
KANU Song translated "KANU Builds the Nation".
OP.CIT. Gertzel- Politics.

127
128
129 3rd Nov. 1966.



- 6'7 -

1;0 E.A.S. 30th Sept. 1974. On thi conflict
s e Xaggia - Kenyatta confrontation on land
BASJuly 1964.

Th r W 5 a lot of talk on "Communist n
( aning r d1ea1s) by the oonserv tiv

EAS 1st April, 1965 on; SHIPLOAD OF
p,OMMUN T ARMS TO Km 14. -

133 OF.CIT. L ys und rd ve10pment.
l?4 Th n Min1st r tor Economic Planning.
135 OF.CIT.

136

131
132

138

139
140

141
142

NAIROBI, GOVT. PRINTER; 1965.

•

B VERNMENTM.Al~UALtNAIROBI, GOVT. PRIl~TER, 1965.
ev1 ad Development Plan, 1966-67.

t AIRO I GOVT. PRINTER, 1967.
OP.CIT.
GERTZEL, Cherry-,AnH ISTRATIVE REFORM KENYA~TD
ZAMBIA. in A Dc·· e of "i'biie admIiiistr tIon

CA, NAIROBI (EAPH) 1968 , p. 185.
Mo t ot these dmin1str tors had be n reeruited
through p tronage. Thi w s nothing new in K •
The earliest e mpl or thi in ind p d nt Keny
involv d; John Konehellah, the foun r of th Rift
Valley Peopl 's Congre s and Daniel Mo s,
pr ident 0 th est lenjin Congr .• Th Yh d both ran a independents and both w r appointed

i t t inlst r upon joining KANU. on ot th
dv It at of p tronag in th 01 il s 1c
i t tit und rmined the growth of pr t 10 1
ethic in the. civil service. Further, th r pid
up arc! fEoIl.ll. t:y o~ th ee ad 1n1str tor took plac

ithin th old struetur or th civil s rvic which
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d abov 11 8 high d1 ori in torylary truoture which was an integral
t ot the oolonial hegemony. By July, 1969

total ot 229 n h d tt nded th D.O. ' cours
at K.I.A. equival nt to 3 ,6 of the d inis-
trativ cadr 8 in the est bliSbment. In
1960 the proportion ot African admini tr torsin th provinei 1 dministr tion we· 2%,
by 1965 it was virtually 100%. Thachi vement of suoh r pid rioanizat1on
th t from 1 te 1963 until early 1966 everyv 11 bl fricangradu te h d to b thru t
into an d inistr tive post, tr ined or not.

143 This is anifested by the root caus of dis-turb ces in th Univ r ity ot N irobi.
July 1974, for instanc , th lectur boyoott
cone med poor catering servic St eong tion in th
halls and student opposition to th 10
soh e, con equent1y the University w
c10s d for live onth. The most r cent
d1 vance (~ov. 1976) t Keny tta Coll ge
concerned the uplifting of ben tit to b
given to Diploma graduates of thi eol1 gwhich is p rt ot the University of N irbb1 •
Th stud nt (1st and 2nd years) rant
ho •

145

146
147
148
149
150
151

OP. ~IT. LEY8 UNDERDEVELOPMENT.

OF.CIT. OROTH

144

upr •

, b. 27. 1969, p.l.
EAS, Jan. ~lst t 1969, p.1.
In a continuation of oolonial pOlicy, .P.'
h d to apply tor lie no a in order to hold
public m tinge tor discussions in p r1i ntlioen . . of public m ting;

RT; UNE17, 1964 c ,c , 297-304; En 10,
1 6; c, 73~; T 7, 1966 c.o. 580-606;

.7, 1968 c.c. 1287-88; EFT.3Q, 1969, 0.1419;OCT.23, 1968,0.0. 2181-90; OV.4, 1968 c.e. 2701-
05; NOV.19, 1968, c.c. 9194-3204 and OCT.2S.
1968, c ,c , 113'-34. Ad'CQinistrtors ,"__
tor in tanoe, intervened in K.ANU Branch



Cap, 84.

Supra. , Rake •

OP.CIT.
TIONAL AS EMBJ.,Y , VOL. XII (26th MAY, 1967,

001. 252).
158 OF.CIT. GHAI, C .x~.
159 22 (1) K.L.R. 27.

152

153
154-

155
156
157
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1 ctions t ob 0 - offici 1 report,
f.T tional A semb1y, 1 t Parii m nt, sixth

ion vol. XV, 28th June, 1968.
Crimin 1 App 1
(unr ported).
OP.CIT.

0.582 and 583 of 1968

'C"

161
160 For suoh p1 tee; Daily Nation t 26th July, 1971.

Offici 1 REPO, ~t R'U_0 of Rrpresentatives,5.3.65, 509-92.
Official Report, S net , 1.4.65; 441-68.
This was illu tr ted by the retention ot ih t

s .:f.'oner1yth tribal police in th form ot the
Ad inistration Police.
The executive po ere of control •
w re turth r enlarged by the JUblio Ord r (Am nd-

ant) ACT 1968, AC~ NO.16 of 1968. This finally
th provincial advisory couneils

nd remov d deinition of provincial and district
boundari s from the constitution. This should be re d
together with Distriot and Provinces Bill 1968,
K ny G zett uppl ent No.28 (Bill No.6) 5th
April, 1968.

166 B .0. RAB

162

164
16;

167 ivil Gas No. 1159/1965 (unreported)
168 B teen JU17 and Sept. 1976, t Uasin Gishu District.
169

( 170

171

AMES .READ, BILL! OF BIGHT6 IN THE THIRD WORLD-
om Commonwealth Experienc s - Verraasung and Rect

in Ub rs , 197~ vol.l No. 1.21,OP.CIT. OKOTH
OF.CIT. GHA!- Underdev lopment.
FRO EMPIRE TO NATION, LOrDO~ 1962 , p.281.
APPENDIX t 2.
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172 The Judiciary and th Par1! mente
17' se gen r ly

17 deg\4 Report Cap. XXII
175 as ional Pap r No.5 ot 1974 ch.XXIII.
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/

1. that th District Co issioner or t

C t lays an i port t role in the ~ tioD 1

D lop ent endeavour?

2. e contributed to th d v lop ent or yo~
triet or loe tien?

I \
f i \

\ \

th local D.C. the fo er (coloni \.?
3. i your opinion is the ai i.fie t if'fe

think should play an . Jortant rol0 0

:I r 1 tians ith the gayer nt, the D.C••

t lee 1 councillo or your • .c •

att d b az 81

6. con ni to c or i ?
"

.'./D.C./ehie! is a v ry i port8.llt over e ;t

ricial - do you ow th t?

it) in char of 1 nd 0 e d pelie u<:'!uall
c n . o de on t va ancy sw.oops and ins

e t' people 0 loc 1 liquor - hat 0

8.

you ink of these pow rs?

9. e .C ID. ./Chie is also charged -ith issuing
its for circ· cision c r nies - do ou ow

bod who la ~er been r fused/ nt d th
;it. 0 ou think it neceSS8 to get p it

h r yo v such acre ony?
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10. The D.e.ID.O./Chief is responsible for giving
per its for transporting such basic foodstuffs
as maize, beans and so forth. Do you think that
he should have such a power?

11 Do you think that the post of D.e./D.O./Cbief
is indispensable to the conduct of public affairs?
(if so state reasons)
(If not state reasons)

12. If it was intended to abolish these administrative
posts who would you like to replace him and in
vhat capacity?

13. Do these administrative officers play an
important role in Harambee projects and in
rural development?
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ACT, C • 128

I

Chi it

of the powers conferred upon e by th
thority Act, Cap. 128 (10) (11) Laws of K nya.

I Obi f Ezekiel Aloo Magero of Che i111 location
her by 1~ ue tho following orders to be obeyed by all
th cr on asiding or b i within tho local li~ts
of ~ jurisdiction.

()

(b)

()

2.

No peraon shall et tire on any gras or
bush or y ground r a 0 bly n ar any

ugar pl tation.

No person sh 11 carry fir plinter. humin
wood, re ains of burning cigarett b tw n
t~e sug r-eane plots within th ar a of

juri diction thus by carrying such
object he/she will cause gr as-fire.

o per on hould br k ugar 0 n trom any
u, r plot carry or ch w on the rod in
y loc tion.

No per on shall take bath in any river,
tream, Rter hole or any at rcourse 1n
y location ins ure that by so doi
uch th y are 11 ble or polluting ter.



3.

•

()

(b)

6
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11 persons in my locatio should attend
v ry "B ZA" without any failure.

No persons in my location ahoul,» hold any
dance or perform any public indecent danc
without any per ihsion.

0rybody in location is r quired to
plant early, aiz (ubsistence crop).

rybody 1s there tor • required to 8 to
it th t th maize so pl ted is not
d troyed by t e wild pigs and as such
ev rybody is required to bunt these notoriou
wild pigs weekly on every Tuesday.

No person shall manu! cture or distill
illeg 1 nftive liquor. Also no person shall
supply nuch liquor to youne p rsona within
thL area o£ my jurisdiction •
.Anybody who. without 1 wiul excuse , neglect
to obey these orders i~sued under this
ordinnnce shall be guilty or an offence
and liable, on conviction before a. Magistrate.
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IX or ..

I 1 1 rineipl or 1 t n

p c 0 cr1 1 off no unl
i th P lty 'presc-rib~d j.n

it wit • 1<1d lor by th It

Co i "'tio • tic :3 of th 00

pr 1<1 h t tb co ti ;ut1on i the up!.'" t

os
'V n url2l1l1~'r'tt:

tin d i

t

t
• conduct 10h i

ct or p r 1•.........__

tio a1 for it re trict th
or indi i u as in th e ot
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was r production of coloni 1 ord r demonstr ting
that th powers of the provincial administr tion

till obt in as in th colani 1 p riod.
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• TWO

RAPHlC POWER OF PROVI!CIAL

1. C,OLOIAL PER OD

• UN En FOREIGN OFFICE RULE (1902 - 1905jl

C;OMMI SIorTER

B.
I·-----~-----.--..-.-----
II SUB-CO TSBIO mR--_ ..•._---- --- -~

U'B-v"',-,-uL;~~I~~u;--'l
1- -.....;

c. DI leT OF leER

I

I
;i-------···- -.I DI TRIC 01 Ie I

t ~ '.- ..... - - .•- _.. ..----- .....1

------_.- ---'---,

---- I,
i

_~ .•• _ .•••.••.•• """'""* •••••••• --t

D

Po itions A-C occupied by Europeans.

o ition D by·A!ric s.



- 78 -

A.
------- ------_ ..-.-._J

•

~_~OVERNOR

I
I

B .•

c.

D.

E

G. ----._-vHIEF
i

\
\

H L ..)
Poait1ona A~E occupied by Europeans.
Po ition F introduced hen K nya appro ching ind pendene -)ring ere tion o! "political class" and occUpied byAfrioans~~oJposition G and H.
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~I UNDER THE REGIONAL GOVERNMENT

Representing
Central Govt.

CIVIL SECRETARY CIVIL SECRETARY

Charged with implementing Central Government
policies chanelled to the ;

,---R_EGIONAL AUTHORITY I
But independent of it.

I---------- L-
REGIONAL
ADMINISTRATIVE
AGENT

REGIONAL
ADMINISTRATIVE
AGENT

ASSISiflANT

\
REGIONALADMINISTRATIVE
AGENT

- I
CHIEF

~

ASSISTANT :JREGIONALADMINISTRA.TIVE
AGENT

CHIEF

This chart was drafted _ in consultation LWlth
Dr.Byugi of the Dept. of Government, Nairobi
University, to whom I am grateful.
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GOV 1964IV.

\'._. -------

\
PROV CIAL '\COMMISSIONER-:-----

DI TRICT
CO ., lONER

,/
/___ J:..../

C·_v_H_~_...J

_ .._\
\__ 8 1

..

---'--1
I

____ ~PREI-·I-DEN-.-T--.-i-------
DEPUTY PERI1A.NEl~T SECRETA Yi THE OF ICE P. (T"" ••.·:urn,--------- .

I eharg of Provinci 1
Administration wholly

I PROVINc.,IAL
i (JamI J OllER

\ ..
r---l__~_:_:_~_ER_IC_T .J

.,...--"----~--------- --

:po t that is .
-: ' ~
'to be ab iShed.

ASS! TAliTADMINISTRATIVE
OFF'leER

_. \;~- ..-.----'\
-----_.

\

Thus this y t m of administration corre~ondto th one un r II ~r
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