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b . ver, tb ch ged ocio- eo 0 ie ci_ c in

I

ai. in thi p p r i to x GO L s 1

'c al p ct ot Cdoption in ya, and to
b it w at rol the p ct bay pI od in tbe

d lop nt 0 a1option in our country. ugbout
th P P r, 0 fin t·h t th re is lot pbasis
on L gal doption a tb ide 1 in ti t.:.o tl icb can
t s tisfact c ot tb e d

in! ut or cbildl dults. Tb 1

~op ion i i orte En lisb Law.
that b tor a optio L was i orted, t ~ rican

oci ty in nya b d i stitutions uch u~ cUuto
to t r crt polyg
could in tb p t

ho 1

nd traditional ~ option which
ti r ctorily s t 0 ad o!

ch ldl s adults. ~res ntlYt

ou oci ty hav r n r d t i di 'cn IS in titu-
tions inc p bl of copin wi h tb i creased need

tor ho r uir by bo le i ! the ne d
f perznax:lent an a s cur in titut on.

cr ti g b tw n a child and on~ s no h natur 1
v d fin s doption St ua 1



p nt ot th child
aDalogou to that 0

itici 1 r 'ly
nt an Child. a

lntionship

short r xford English Diet4Y'~~.J cton s

~wn.fldoption as, Ut n up and tr ating CJ:; one'

Th option et-3a efines adoption as the

co plet ver nc of th legal r lutions1 p between
natur 1 the child.3b d the eata lieh ent

ot n w r lations ip b twee th child d hi

adoptiv parents. ceo din to the ct, l'doption
tran ter pe ent 1 duties and rio S

r gard the child fro the natural p on g th
doptiv p nt.

option Distingu q:

penllanent characteristic or tion disti-
nguish
contu

it ro fo ter car with which it i often
1"0 ter e i t porar,yt cn ~t es not•

c the t tus of the child. Foste care i

eti ho w t thoir childr nP d tor by thos
o tar or by charitable 0 anisatio and the child

fostered oes not have any right of inbo~'tanc ro
its roster p rents. Th te porary otntuc 0 tost r
e it insecure ins itutio bot~ t tt



child d to tb fo ter p rent • nlik 0 t rear ,
doption is er an nt d it ebangog tl laG status

of the child. Adoptio
dopt d eh·l cquir

n v p d fo

e igh 0

d the
tur

c ild :i clu i the ri b o.f .1
gi rightly fl option is pc one ~ olution•

or a ho e1 chil. ,,4

i torY of option:

xt bow tbat th principle 0 1,.' optio a

custo in Greee d Ro e eenturi i

eu to w bodie in th ir law • In l!runc and
G countrie juri prud nee e b iet

O&D Is t doptio re ulat d to the
prineipl of the E poerer Ju tini 'th f'ather
of th Ho Law. Tb institution h.- b n
r gul t d Y 1 for any year in t • .A. In

1 t bow ver, the principle of' a option for
long ti e unkno up 0 post world I ra.

After th first orld p oplc c 0 'tra i-
ti nal' dopters o~ 0 h children
in Engl d notwith tanding h legal r-"D'" in d.4b

i ti d t lic consc . nce nto 'at i g up
co ·tt in 1921 nd 1925 to prob euen I a itional



practic s. Th o CO. "ttee R·port cu " at in
t option Act 1926. The o Jcct 0 the

ct which int uc d doption to En l·s L to
pr ie r the chi! an the optO:t'3~ OJ c itylJ •..~

of perm ent relationship wi bout t "38. that the
chi d at age in 1 t r are be token away

fro tb he 1926 : ngli h A optiC\_ also
passed to ra icat the oci

practice whereby p opl took in an D for

tiOD of Ado

option 1 w 'S i ported to Ke
the Adoption Ordin c 1933. This

i 1 33, as

~ later r plac d
by th pre nt Ado tioD ct. A" s of -the 'doptioD ill

r at t d by the t en iniet r fa Local ~overn ent,
eslt ing. .L ot t_~ de te w s to

i ort Legal ndoption. The ai s of .",0.1Pcopt" on
'I r tat d , "to n ure th t tho e c'il"re who ar
adopted ar tr ated e ctly i the C lay as

childr n 0 natural par uts, as reg dn rioht nd
privi ; to ensure th t ~doite c ildro ~ould be
r arded a full blOOd relations or full 01 broth r••
or ister or th n tural child n of tea t r •



Doth r or tb Bill w s to incorporat
doption Societies which had up to the not een

r co is d d whicb would be active' pl~ci g
e 1ldr n with ado t rs. ~i ilarly the Bill las to
r ov a n b r or inco v niences in tho proce ure
of doption law s known to English law. ~ueh

i terest in r

iDelu ed 1'e *ing the consent or

i t children who tesre u u ly
nybow ba no 1 gal otutua or

to t child; tb trouble parents
tl adopt d chil ren'o ourn as by

ineonv ni nC

r tb r of
to ii

die gin
ee 11 • 1e . 1 t re re o~v ~ hut consent or

··~ll b rs would no 10ngo=' 0 required for
doption purpo e Laue lath r ae oulcdged paternity
d contribut d to s th ainten no of the child;

that ~hange o:tsurn e 0 adopted cliluren \1ould be
ff eted by th doption Ordin ae 49Jj, by including

th sum in t e doption Ce ifl tos.

e al 0 iOO catie Dlloth r a1

t ed the 'i i t r , 1/ 0 avoid at ythinG of the
natur or b by f ing which f rtun·t .1y h n not
b ppe d y t i this cou try. 5

Lunles8



in 11', nd 0 gr t ignificanc v the ai to

ak adoption 1 gal. Thi as st ted by u nominated
0gh goo. Singb xp a th f"ear

of"th ri k of tr ition a option. lIe 3t t d th t

those who h d adopt d children of their Iorrt of" in,
b owed all th ir lov nd at" ection on tho children,

lived un r const t thre t tbat th c . d at 0

ge would be t n aw f"ro tb •

But the' ortation of" adoption l.rm C ot b
e lain d only in t s or tb tb
Legi lativ sembly D bates. Historical re ons also
h lp expl on the i ortation or doption In in Kenya.
or n rly s nty 78 Kenya was or t colonial

yo • Coloni i was rooted in pat ..nliOlll hicb was
its It root d in raci d • k G in titutions

i rior toot tb colonise p opl w re eon id
th t of tb coloni r. be 'int ria • i itutions of"

rie au to ary Law had to be rapl cod y th
, perlor' on e , gr du 111'. Th li"'h 1 1 found

its ay into eny.

reov r, 0 ing to th Victorian complex, tb
coloni era ted to llv t air lives in t e colonie

th ir counterp t t ho w re doinG_ o. tb
law it w in Engl d bad to be rtc t

f cilitat thi •



1 ho g I found . t d· ficul t t ~~ot 10 wor-d

i our 'venacula a f r the C4 t -.0 >tion' ,

in ar ews cl· ly rave led th t odoption io not a
institution.5b La a1 lotion :10 0.. foreio e

Lns itutio i posed by la~l but , some ..:'·_"1c~·ns cieties

p i ed tra ition~ vdoption. --:c'ildren
u k OJ P ren e ,'ler tra it'o

G ildren tia en cap ive a te wa are \;C_C :,t d.
ame a plied to c. 'lQ e who in t~oc 0: ~omine

iv n Change for 00. ut, l' ster

c' e cd de r ot s in our sac' v tL -1 tir '.i ionnl

...do tion.

In pre-coloni aL at ya, cust c ::r" ""o:;to::" care ,

tra..... Lona'l ..0 ion, and pol:ygal'AY?0,- t::n:t ·c':;orily
serv d t'h needs 0 homeless in s (;f c'lil 1 ss

adults. L al o tion \'la8 un 0 vn, _:1" r..j v»

i. stitutions se ed fell because sue C"i;';OTIl ry

}r,ctices were in e en 'n tb eopl. Jo~icty
h£ not been t. pe ed ith. o 01 C l (.r co-to to look

pr,ct'ces as repu

t st n . o l'vi~g was low and people C~ 1...
eas'ly af or to fa d a few ore moubhe, were



very few children born out of wedlock. And due to
the extended family system in the African Society
infants were well taken care of even by distant
relatives. There were no such problems as scarcity
of land which would pre ent people from traditionally
adopting boys who would later need lffildfor building
their homesteads.

The s cial ~ld economic circumstances have how-
ever chan ed. Due to the high and rising standard
of livin it has become difficult to take care of
one more person in the family. 1~e liboral a~titude
in our society is therefore being checked.

Moreover, the number of children born out of
wedlock in our society increases at such u rate that
foster care cannot cop: With demand for homes for
children born out of wedlock. The increase of the
number of children born out of wedlock may :primarily
be e~lained by bre down of traditional institutions
which ensured that young persons were advised on how
to take care of themselves.

Similarly, due to the importation of foreign
adoption law and with it the institution of legal
adoption, people have become aware of the ris~involved
in traditio~al adoption and foster care. Traditional



w1'to

TrQ\4.••." .•on 1 opt! n h.

lot ot

leg baCl~:B 1;er

-.-......:..11'e

com
tul~ t e hi. wq. This i cl

t08 r c. Both.1· ti tutiOD

1rl cure. Me .d 0 ty ot
option 1 i al both fo m:: f tb

It and h t or i dopt r.

it is pr cti
olutton to h. bar. e

f is

barren i It

even add to h proble •

fb· abov n&1.78i lay

1 adoption.
fMVl",;laHo· for

e following en BPl:;om t 11

tore 4 with 1 g 1 adoption s :b cd of the
opt1011 Act. In cbapt r on , I will dec'

cireu tane' .1u tit7iag tb inatitut100 of option

in fl'¥. This ill involve

ot bandon childr D, ill-tre ed c ~ Jron. rphan.
childr born out of w dIock,' . children tib b co

labl for option du
and childls adult,•

01'1 P at t

In eh ptr t 0, I will x, Il: tile lOG'

proc <lure for ~option, wb rEf possl le" CiViDg

r 8eon tor requi
proe ur will include answeres as 0 no adopt



co nt t do tic and th 1 gal floct o£ adoption
r. It ill include COmIIllentsn on p n1; of

! d co id ntialit7 in adopti

naly i of what the 1w ad done toward the
doptioD in Ken;y 11 foll in

h t r thr In thi e apt r, I lldi so e•
or outt in legal t tur s ot Ol. n th

f a ·1 bl Thi i die te•
t f t law of ad pti t

oni 1 r to t •

I e pter fo , I will i cu so ,;;;;; i

p t- or do tio i uo eta ill•
i clud the adopt ility of depte e ildren t

their oci ti ~tb '7 ow up, the publie opi on on
b in t1 ution of 1 gal op i n, th 1 or

1igio •

D I will h conelu ion to o rtation
~t Yith a dhowpap r ht t

it ba de It with it. concluding chapter 'II

1 0 inelu r co nd tiOD on ho lew adoption
e b furt r d veloped.



C H R I

In tb introdllctory ch t r, we tt

t ly i that to
.

hi 1 ti e ~ln.~ h

nd in c -ity t custo r tGr care
al optio t 1

aw tb tb tt eti ones 0 our

~b ri hed tr d1tiOD 1 ill tit tioD for tt.;l.A..l.ue. ear
ot the n t b ele i ant

oc c t cto • Pr fl not
ad qu tly ati t ctor11 rv h '7

play iDLl> -c 10n1a1 ra. In tb Lthe
b 1 i e t 0 ae j i the

i stltut-ion ion 1

with b n both
ot lmo a unknown parentag • vious , , th
chil en
The7

they n t
10•

d. Lusuall

rl
~ ndon d bee u
ndon d by

b adon eb1ldr n b e u tb 7 0 not 'ant op1 to
know th '3 b g1 D b1 h. Otb r b on ohildr D
vb n th 1 h v be n cb d fro their s u to
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lr pre n . c1 s. Ote girl ab th· childr n
D tb ,. '1 their

7 do not s 0 0_ th p t

affair. to 1 1 OD t

hi1dren e t c 0 t ;e" anei 11,..

Chi
u tbO

euu t

I Ho pit ed tb t

rgi
irth ab th b b1 . i the ho 1tal •

not traced. t '3 ar

ireo

0

lie or t

d 0 tb
1. t ly.

b by'. p

meJlltber or t

J venile Co str t

VVl~Ullal Court
not b

Such

ourt
nt r r 1 ti· 0

h to be found to inn e n~e t

it
by.12

i h 1"8 1f
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• to i 0
13

d and 101 i girl i de reglllSl1'tv ~ a 1 tiv t

r t to 5e the
e ot e1i orad t 0 • T aditio
instit
tr ditio

ucb

a option c nnot h 1 here. Tn otb r of

1 to . t· the . '1 •

st 0 e f r tr r t

I i rar to tind that orpb e of! r d tor

doption in tric

th xt ud t i1,.

ocl ti •
t • w b.av.

alwtq so r lattve whowill 81' tbiS$ with an

orphan and t e eare of hi ~ Rewa' VA!"" CODOS

i 1.0 t

i e

wber for re 0 including tb cos £ livin DO

r I ti 8 ar willing to tak e or on Orpl:laD till

adulthood. tia orph ar t .'-4ted

unp d rvants. Tb bat hop tor suea a child

would em into hay Q one whois

a child to lov

t p nt to lov

car tor

c tor

of 1gal dQpti n nablga th s p o t

n •

adly a

d ot

ned
stitution

t their
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Children of Li

It i 1. but th re orGnt o for
ariou re on do not want to tat: roper c of

their e i1 en. t or hes "'ible parent
are in 1 e ploy d girl in urban arc • tuthu wa

ab 01 ri t17 r port that. It t of
chi1 i r co on t

tOarrie coupl • So h te th ir childro be u they
ith th 1r f

h d do not
u e they

t 0 i couragegood ti
D fri d by rev ali

of chil ern lty
Oshth t t •

i rur I rural area p at:to•
t ir childr d by el era or relative

whicb i not tb e e in town ft. Th ~ extr e
c of cbi~d ern .lty bieh call for adopt 0 .15

C r to the r e irit t ~A r
c'ety. th eo s ion16 r port d t t

pov rty. ' pri ona t•• ent or
p nt who 11'b cau e th y c
children 0 neh. eel that they will e b tter
bop tor th f ur if adopted by otberu who can and
will do 0 for tb than tb par nts coo do. tI With

J di ability,
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4u t to t e eo saion r po "I on

rq 1nt r' th y el 'or rlemh•.n"~

b p blie Offi' ~ dic.l

b t ue c s h:v h t still hap_ s in
our oci ti is that ben p nt is
dia ili, ber of tb oci ty ot rolntiv

non-r 1 tiv th1 ' itb the 81tuatio and t

e ot tb children of 41 abled p th r ith
th 1r parent. Dis bility of p n '11 b on
re 0 to of r cbildren or option i lat r y ara du
to t d1 int gration ot our custo. anen ly,
howev r, ofticial of the ponsibl 17

d thi.

't tbat
of
e 1

and

child co into ou arld' occut~ baving
de no d ci ion of it 0 to do S~. It do rv s,

tb love d c of parent. Wh n fo_ ocono 'c, social
r son n r t d bov, ehil c ot ,t this
att nti n it b c e b olut ly n e s to bave
i titutio lik 1 g 1 adoption to take Cc of him.

b n for in titution ue leg
b. b n felt d expre d by n ber 0

urb n b ed p r ons. Tb r as _ve been

adoption
ue ted

nation 1
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1 or e 1 ti utio to h ot

ablUldo i ntici tb t

h-" 0 DO W t to e c or when
h1 rn d ineap bl or do1 g this.

c 11 w" b adea t, over t radio. ¢ call tated

iDter 1 at "on w in which e pr ont t

an on nt of iDf ts d intanticid i~ to pro id •••
au be

pri v t ~ -ell vered aDd r 1i

• lh t W~t w will t 1 t aye
ant tro a borr~f7iD tate

the d para'te wo an to

at bh

ti i'r of it
rde.fI

•
18it 0 t b r ~ vin to re ort, to

Adoption 1 . th b t hope tor tho aband 0 d cbild

ot unknown par nt ge, the orphaJl. 't e ( (;~, children
d n gl e c ildr n. It i e th hone ot

chil ad It 16.10 ant child t caanoe atur 117
•

for c 11 en. bo do 11 the poi.1si 17 c to
for chl1dr D b t D th S8 ho s n not Dough.

h 7 c only hous a y r7 all
e 11 D. Conoerni th e

wise17 oll, rv d: •••• atru o iv the
cbild r 18 Il 8 of b longing to identili hle



,7

r or b ob ious .,. pr r r~ 10 t t

ar tive17 ia e on i ti u 10 h 19•
Clark nd orriso 1'0 ri btl1' 0 heir
oolt tb t. nOt i truis to t t round-

i fi it 11' be t r tor r c th
the lif th very b t of in ti u 10 e pro id t! 20a

•

Thr are childl adul.t2 b bo cannot have

e D t r 1 • t th want A l.{ . t love
to Th y w t child n 'ho c ake the

e th joy of paren hood. cbl1<'L, n 'm will
be eall db their n t d who -11 t e of the.
in old • ~h want tb . r "own"chi.l o will
'n rit tb ir property_
hop •

do tioD is 00 th ir best
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C Ii A II

Th introductory en ptar and chapter one l' the
f'ound tioD tor 1 gal adop on. In this chapter', e

oboll now ex in th procdure which' uat be r lo "ad

;0 doption 1 gal, and 0 e out tandin elenen~s
in t procedure ot adoption.

nt ot do tiOD:

. ecordi the ct,21 0 prove a ')")ti !

,o..,i '",i. 22 or local a thori ie or body of per ens

an adoption soei ty ~ arrange for he
-doption r intants. be adoption ocietica condue ~

tl.·.t('}.; ion with p rsons who want to give a 'e.y . . antra

8.doption to t::nsure UC a person understen •

t opt! n as r gar s hi uties
-. n·t 01' ardi . th Y ta e car and pease,

s inf t off r d tor adoption p di arr

uch ado tioD h n it h t cilitles and

of
',C•. -»

a d rep rt to the euit bility 0 t J.C

t th Pl~ P ctiv adoptive p r nts23•

I~ t t t the adoption ocieti s tb.
r nt ch nn 1

24- Most ot the how v .. . £0 U.• ar
by th ir otb r • A oth r ay pproaeh the option
orric·er dir etly or through ocial worker • Once t
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00· ty is pproacb d, a oci wor r get c ainto'
-to the motb r to obt n ber confide ce, If other

.'a till un r ei te n y ars of
pr f r int rviewing her parent •

tll societico
t this state, tlO

no i t;.y' t

b r reI tiv (if th other i und r igbte n) t

is to try and p r u d the ther or

ko th child. If the oth r nd h r parents oint
th the child u t b off red t r adoption25 tho
....oei pons ion of tbe child for doption.t

option Offic r and the

Befor ny oth r st p are takent the ~oei~
uo ker explain th e ing or 'a 0 tiOD' to the

nsuree th t the mother undc_
igns a con ent for 27 she

o· r. o:tficr
Gt s that once he

tr ters all h r rights nd duties to the child to
io legal p nt .28 Tb offic r ensures the oth

her ri ta; th t she ust not ai
o until ,the cbil is ix eek 01d~9 that she

pply to th court30 to have the child bae ~l dc

t 0 doption order h ted; that ~C c
the child to fo 0\.31

not be n
hicb • liglon h wisbe

e other i required not to ign the consent
::0 until th chil is six week old because 01'0

ouv~l be v r.y nor 81 t ~ e uch i port ant OC nion.



\Jcliare of the child including good religious ucation •

10 ..

k icon idered DOUgh ti itbin \.;hicb to

!>ocGVerfro. any psycbologieal fltect after dolivery.

Tbe other can pply to the court to have hor child
bnck before an adoption order is ads because she h·o
nor rights than 70ne else to keep the ehild t '1l1d

b c s th law does nOt encourage parents toorier
their ehildr n tor adoption.

The other is required to state which reliGion
her child should follow because the law requires cOl1plote

.!he othe~' s indication of prefer ble religion to hor

c1il is particularly i portant wbere she had begun
"i;roining hi in a particular religious line. fho

ooth r' state ent as r 8 religious trai ine for
her child i not however binding on the society32 •

. ' ,

After the aboveri ts re explained to tho
_other, the "adoption e orandu " is g·ven to her to
rond or it is read for her and ah acknowledges it.

T'ac me orand %plains to th other that once the

court make an adoption 0 ert all her rights Rnd
uuti with regard to the child will be permanently

transfer d to th child' legal parents.33
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r n um xpl "ns to the other that an
ption or r cannot be ad ithout her consent

unl she has abandoned,34 persi tently filed to
'n~5 p rai tently lll-t ated or negl ctod

child 0 e nnot be fou d or i inc pable of
~lin cons nt for re son 0 in ity.

e ph'asisesto the ot er t at

on ent must be i writing and c nnot b ven

til th child 1s ix weeks old, that h
c' tb r ligious per u tion in whicb th chil
UJ t b brought up, th t he ay cnange her . d

and get ber child back before n adoption order is
• 3J: by tb court. Sb ap ly to the court ror

o r ov the child fro the care of ro poeti e
t •

1:'0 .

a or restrict
ving36 or paying3? any onay for the adoption.

ade to the societies

th otb r fro

xelud ekly p nt
ee of chil ren while th y re still i

t d pos e slon of tb adoption soei ties.
expl ins to th other that if t"! C

h t en out insur e policy agAinst tbe
r expen e of her e il t i surer will b ub1

to 11 h r hether t r he doption order is Il"UC

t oliey e n be transf r to the adopte if i;ncy

Hi tt ched to t i a fo in hie
th ther t t s th t be b reeeiv d, re and

too the oran •



12

e tficer °ntains contact with the other. he is
not di cour ed fro visiting the child. She still
cba g her in ,d k P th child. ~ is c e of

ind is significant and elco b e
hould e a ted child".3B

child

For other Offering bel' Child for ;"antios:

t tbis t ,the oth r 0 fering her child for
quiring some at 18.39doptioll i given a fo

Tb fo fir t r qui s particul{~a of tbo child; his
ddr s, dat of birth, or if c in yet to ben ,

born expect d date of birth. If the c ild io already
born n bapti ed, t e fo r uir s ~ ntntcm nt of
hi place of bapti d d DO inat10

S co 1y, tb fo r quires d t lu co e rni g

the othe; ber n et ddr s , rac t C to an~ place
of birth, r e1igio t ~rOtal tatu~, c1eation,

ccup tioD, int re t d hobbi ,her i- ei 1
mans, det Ie of other ehildr n if ~, nn known

fec in ot er or f th r' r d kno ledg1y
in either r '1y baving b d pil pSYt i hote ,
tuberculosis, van ri 1 i ease r othe
phvsiea1 d fect •

or

birdl,., the fo r q ires p tieul c, i.J of tb ~
f th r rae ap rox te age ii' .0 a stat• t

ent of whether he ae nowl dge pat mlty, uh tber be
i contributing toward aternity ~c DCS it so,
how uch. !b fo r uir s d tails or confin ment



\-rT"~ng nt if' de. stat nt of tat

1 of doctor or 'd it. Lastly t cd

0_ re ir a tate nt or why a option is q CD C

the reli 'on sh w' he her child to folIo;.

al Parents:

e p tic lara of natur 1 par nta recuired ~bovo
D otia1 b caus tb y provide information that

:x:I 1st r be
ad that

ven to adoptive parent. Inter-IfictIo

1 gal parents re u ually v I":f

requir a lot of d t 1. I Uu toli itiv a

0:: a c wher a pro p ctive dopter co e t t

o uat be aving br .n 111 when be tol -b.t

tuo oth r of' the child was an rgraduat at a
iv r it. Tbe thar of ering her child tor

d tion lso rills a ical fo •

10 Consent Fo ••

ben the s t r birth has lnpn&~we k p riod
d the oth r bas not ch ged her n about iv.I.

cr e cOld aw

t c Consent 0

for adoption, she is r qui red to '
The fo states the n e of tho•

i serial n ber ito the othet a mo nd

opt rs. Th torm require~ot n ntut

c t that the other under tands the effect of an
, option Order, nd the other' condition 1 or

1 consent to tbe 'doption as raCe os tho
ro i ion th child should follo. Tbe fo 15 then

d by th offic r, i tr t, egistr- or
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~nT'~~ate who tate th t he i s tisfied that tho
or fullY un ratan s tb natur of the at to e to

e fo •

__wa ~n_e_e__o_f__t_h_e__F_o :

L e Cons nt or aybeusd videnc of t

ntur other' con nt 0 the king of th ~ o Jtion
r. A once th other s si d it t she :?O~:1"1r:mQntly

11 her ri ts and dutie to tb chi
.' optiv p r nta •

1 tt r i lat r nt to th other info.&.~l,.J..Iv
doption is gr t d.

uple 1 who wi h to adopt a ehild approac
tiv Society. One thi is done, an offie r of

~n
!JOC ty ma:ltes" initial a s ss nt ot the app1ic~.nto.•

u this is t hap y -;t lev a1 if th couple h~s
~cl tion ip and have dequat p ,. (] UCo

c i1d. couple quali i s the iuitin

'0 u, they i au d ith an 1ic tioD 0

t.l Y u t r turn acco nied y th ir.photo ~a hs.

.--~--~~~~--~~.
i fo t te tb t a child is pI c d for

to rovide a p

be
an nt ho :for hi 11

t1~ 1 11,. ecemeIllDer or
r t ndi , r Iigious tr "ning s w 11 ~

c r land lie tuc tional oppo it! •
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fill in t eir names, residential an postal addxc~DC3
certify th t t ey bay carefull read the bovo

3to.t nt nd that th y ale n application to
~, ...C iv e ild into their c e throu the par-tic' 1 r

00 i ty in aecorda c with the t o ..tate.

ants' Backsround:

reo ipt of this fo is fol owed by a dot 41e
in a tig tiOD or thapplic t's background, to
os lish their uitability for purpose of adoption.
. c invest! tiona involve ing an intervie,.ine; ';he

~pplicant both individually and together and v's~tinu
v: oi ho es. The ho e visits a to find out i1'
".'} pplie ts bave a good house with essenti 1 r ci1i-u _

ihe.t:::.cs such s water; to find outAole lin s of the bo a;
•. OtJ ueh land is own d and wbat us is made or it; hOtT

i !roa eo unity resources such em

achoo.I nd hos ital; the appHcant s occupatd n nd if

t"ey or out ide th ho e, wh tner the e is so eo e
u~o lill talc c s e of t e chil in their absence. In

c v~ of polyg QUS t . lies, the ho vi its involve
J.. ki g to oth rm bers of the fmnily to fin( out i1'v

-'-h y up ort the adoption. This include findinw OU

th f;titudes of t e other ive •

.~~~~~~~~~~.
e investigation involv s gettiug recommondntion

fro rerer • Tbe officer sen s private and co i1 ntial
'" r' nc for s to people who kno the pplic(. uS tIC 1.
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.; ref renc for ~ s etail 0 how long th
r e bas DOwn the applic ts; in hat c p city he
Jr tb ; at i1 of neth r in the e op~ '0 t

are uita 1 per on to tee of
c il ; d t '1 of wbethe the applic t are or

roo c ax ct ; whethe their rri ge is ha y one

und etails or bether tey enjoy good health.

Report on

is fro It edi al fa Lport i obt in • .•..0

o !."equi s pplicants names, .:>0_·.tails ot tb
~uC , tribe, date or i th nd te of arri go.

ain of this fo a to est blish by the a~plic ts

ne 1 to ve t ir own ehild D, or wby they ,,,rt

o re uire d tails of i otho iopt.
J ;ir f 'ly t Y bay hi tor,f of tuberculo io~
(1iubete t lap 081', ental il1ne s, epilepsY', sickle

c 11- na yother inb rited di ase.a or

. '1 1y the applican~'" ill n th r fo .•. 1: _~.ch

lu i ..u 4 th edieal 1so e p s on 0

1-' .ticulars o! e ucnti n, a per nnea (bel t, c01o'lr)

ui';o 'photogr ;r>h,438 occupation, . nd 'Q e of e1flployol.",

10 .,:th of ti in pre nt e pIa ent, hobble , rc ide -
~ . postal a1 res e wife i furth r•

to t te b tioD II 'ty at birth, d't and

~)1ce of rri e, wbether oh or bel' husban us

n~ ied rev ous , ghether the w' f' is divar 0(.,

u v they ant a dopt~3b and ag the chi_
ould pref r;44 heth r she has ha a e "1 0_
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One i ve tigation i~ co pl.tvdt

'5Otto
the detaile

5J applic tion is sent to the case eo

ion bether nplie t re suitable ... e

infor ed of tbe co ittee's dec· r i :n

con id red suitebL .. tney a.re told hey ··;ill

iting list until a child eco o

Chil r n e ever ail- ble i edi:t ly

lic nts

1e 1 ced 0

\""'1 bl •

eon e tb ber of applicant
46n. .

s exceed t 0a1
of chil

It s~e n di eus how ch'ld n beco e
fc doption. 7 0 c they r availa Le, the ' .o_.t·on

oeietie ta c r n po e sion of he. 1: C<JC

c iIdr D r usu lly placed in in titutions "hel: t oy

or t n care of t the e _ nse of th adoption

sO,,'eties and the expense of those who offer the for

u10 tion when they fin nc ally ble. ,,.Jhen thin

haD a Xl done, a thorou ieal ex in tion foll::>TiS •

.~--~------~~----.
·h Medical p rtieulars or r quires the "ooto_

ill 'n th c il • n' et x, rac ate of hi:..;u.v ,
'Uoi ht t birth, pr ent wei bt, whether the chi1d UnG

oz-n pre tur ly nd whether th oth res confincount
'I or a1 or instru ent •

e 0 also requires tat ant of child'g
·tri tion ( hat her it is goo • fair, or poor) Ii ien .;he

c' "'I began to k nd t 1 ; whet er the ch'ld
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etion f bon , uscle or joint ,p a1 sic
o ) ilis, tub rculo is, ears, y s, in, nos ~ t ~t;

I ocher the child b , c 'cke 0,urfer d fro
1.1'0 pi cough, polio- eliti or alari; ther t io

c'il h hn fit an the n tu o the fits,
cvi ence of iae se of be' t, lungs, kidn ya or liv r;
., ether tb child h s ben v ccin tad or i uni or

Go . nat d1pbtheri t exposed to leprosy, yav.!S, bilh TU.'3ia,

; wbetb r or is-a his beh viours, sno.chi

""'ti 1 tiOD, ental d pby ical tate are norm 1.

r ~e child is unde nourish and neglected. t~~
r i r quire to stat rh t er good nur~inG

~~~~'~r ca e would ak it uitable for doptio • s
O~~ in ion i necessary both for the chil' 0\

\10 are a for obtaining in£o_ ation tbat u.t lr.tcr
be oi en to the ad pters.

J. on

Once t co ittee he s p_ roved ap 11. nna

b'

tb
is av ilabl, e apnlic-

child an indicat whether u _

o..nd
to er (

i. I the do, n officer of the ~ociety
c b the con itions are suit bl at their bo_c

eo l.ib t the c iLd c n b p1 ce with the 48 aftCl: .~

~'>'_ 1 dical e ,. in tion. option 111 requires tLut
~.1,~tion or er be ma e only in respect or children

been in the e e passe sion of the
~rplicants or t least three consecutive ont 0

:L iat 1y pree eding the ate of pr sent tion 'to

t v court of the pplieation for th order.49 e t
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h are a prob,tion y period for the proscti c
, ive parents 3 d the child ( be e po-sible) to

'ere that the c ild i not yet theirs. 4 air
J." • t to ave the child during t e proba: ionary period

.:.~protected by tb law50 and no on~1can take the chill

"-1:\/ ':3 11'0 tb ithout leave of court.

J • tion criod "Tlisits :

In eeord nee ith adoption re 1 tions,
~.•..•..•.""er or tb ociety visit the pplic ts
~o n ur the cbil is 11 c e for to fi d out
t t th a plic t f 1 about th cbild. e f.f·ce Q

... ,lings are raport d to tbe ca e co ittee. If tl:tn

co -tt ind the pI ce ent satis actoTY, the

o iccr akes other visit to the applicants home -(:;0

c; lain to them the procedure for ta dug the caao ·~o

co t. ~he advis s he to contact a lawyer.52 ~co
1 .T:for filcs a petition in .hieb h appli s fa. t-1C

,•.:0 Joint nt of th Gu di It.d itc •

.--~~~~~--~==~~.
b appoint ent of the tArc..ianad litem ':'c

1. •.•J,uir by th s atute. 53 e i ppointed by tho
c- or the purpo e or s e din the intercnt o£
t chi C1.. 10 chieve this er.d , e investi . tea

L orou 1y 11 circu stances relevant to the propose
. ')tion. h Guardi ad lit t D m.sk

.. art to th curt whether the appLa.os ts statc"'m:<.;:':ln'f":r!
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aret In cas of n pplicnti by one of th

SpOUS t h c rtitie vh th r the other opou~ eons nt
and VI '5' -hat th r ouse h not jOil ex i t; e pplie
tio india t r th pplic nt
will n bl th up the chil,- suitably d

wheth th pplic t n er...t d

Tbe 'Guard! ad litem

t
adoption of ord r. so reports
whetb r th co en of the cbild's p- onto h b n

gi n Ire 1y with ull effect
of adoption or ere If t child io or to
und rst ,54 tbi otfic r reports at ish
th or r to b made. Finally, the Gu' di lit

ub t whetber he considers it es r~
sp cia1 t or con itio to be .

Adoption Order.

adoption H 1ng:
tic ot the ate of he ring 10 oerre Y the ap:p1i-

c t' 1 r to 11 er on ' bos co to t

i g or the doptio 0 r is require ,the pplie nt ,

d It with the e se and the Guard!
11 along

Allor
the doption ociety d t otfie r 0 '"'

the peopl pp b for eju ~o. pplicant's
co ant isi tity rain conti nti fr th co tIho

r ire f r tb
d det ine

in of t e 0 r.
in Ch b r ,55

sar

he £or v 0 purpos ot

ensuri g the eondifential procedure ':u 3i option
cas • Oma an ~option Order is .0.. 0 by tb court,
the child is tc th order, doption an thence-
forth b long tb tbis adoptive parentN• T e lawyer
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~li h i~) sent to the e 55b•pI

ion Orders:

tJ rvision of t e adoptive family continues :,."t.,r

he . option 0....ere i!J supervision i

out tacfu1ly, for the d ptive parents \~ant to for .Jot
t.e fact ot o tion. The uper ision is oft dono

thir p ty, 8 h a1tb visitor or office~. 0_

ell ic who is not told that tb chil is adopted.

of Adoption:Ari ing in the

A optio c b ade in re p ct of
'Wlic t,(or in c s or a j int applicatio · ero one
.., .,lie nr ) h s tt d g of t· ty-five ycv:.....•.s•...-
.. i t 1 yJ -rs 01 r than the L 'on 56

•

.•.1~ 1 tr ct a: plicant. , in respect of 3~e

.-Iel ..•.urc. _ en the int tbt

wh l' h ~:il1t i to rovi ed with a '0

u. r-ee '_vn u d rst ding, care , reli .0 s t.:ni ing

11 0 cultur 1 Rn, e"ue tional opportunities. -he e
cavy e on.ihilitie Ihich can only be ei: oct';'vely

cr. . ed out by ture person •

i "1 ly t e .t ct allow either th f" th r 0 th
£ th int nt to dopt hn{?q d ptiQn in t .s-

c sur ecurity in 1 tion to the shild a__ he
p nt who h s adopted h' • The othee p nt Co no
_<.1; r co c1 . p r thood • Sine ev rye ·ld
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. 0 Id be child; it is a welco e~l t va 1.' _ a

P t Got L.

h lows a relati v 57b of t e i' ~<:11;ct also

.],J.O l au a:ttain.~d the age of twenty one y at-a t~ c'\{lo};I1;

'u .58 T is is in line with public opinion d .I, 0

od f~ 'ly 5yste~ . our ~ ciety. chile ~..)clol;Z

to hi~ com unity or al n. Wb n for 0 e reason hi~
• )8.....•>')..:1't can ot·t; e care of hi this ociety

n ,_"vi 'ularly his relatives should not let :lstrml,or'

~;o ..0 hi a' aj.

'0", !"ictiolls 0. a:x Adopt:

h Act an adoption rlicrotricts th

Ln £. our of sole plio ant t/ho is a aat.e , I CD.!lOl

:-'(n."'this r .striction a well at t d by the Conr:is~J·on.59
0, Mon who b~ve ot e·n disposed to .a~r.y U-~ 'ot•••

1:.:= ,1y to be able to itable ho en for chi1<"l.ren •••

re ill ~ ali ied by th . Iv 1;0 t;·,~o

ilrl -e ". '.l'he cou t ay bo

1: f a sola ale applic ..:.nt hen

i'· ;. ... -.. oti~fi d Ghat th~r' re pecial circ mBt~1~oO
60ju ti Y I:;U .K" .•.ption:.tl ,ef-t ur-e ,

e ct so restrict the a- ng of'n dottio
OX'tturin f avour or a s us or spous s of a polYt;' "J-JUv

61 ou suebonly•

ex ep .onal r u ti y it. ch' Id dopncd i. l,

};olygamou fa 'ly ri s i treat nt62 either by t 0

.; r iv t the riage r the ns ural childr(," 0

\.ill ho •
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0:-.1 r in favour of An appliean.t who is af a dificroDt

f the ·nfaIlt.6; :Ilth '1 A b h~ ~rac 0 .t\ ougn oveo Y J-n par-cnna

t~::c child ay later find he is treated as an unue Lcome
G"ntranger by the society of ·the adoptive 1arente. " ~:;h.is

i:3 likely 1Irhen the child. is l~ter taken to some co:mtr.r

uhere there is racial dis imination. The fear that
clildr n adopted in Kenya ay 1 tar be subj cted to
aueh cruelties as racia.l di cri "nation is reflected in
tho ~ct65 h eb states that an Adoption Order shall not
bo ~ad unless the applicant d the infant r.eni~c in
~..C::jo.. Al thes restr" ctionse ade to ensure tho
inf·"-.ut's welfare is afe uard d.66

Tbe Adoption .ct provi eta for the adoption o.f c.ny
lnf'3ll't ~rh() is rel:Jident in Kenyn.67 Adopti n of' ~'.(Iu1tSl

::!lOttD to Ho an Law i~ not provirl d for by Ken:r~m:--ntl.

In:tor iaws revealed that so e te« people have Cl)j,.:;''02,c.hod

:"'''clopti':on societi:es see '"ing to adopt; rmul'ts.68 r('hin :J.n

..20 AJ ret: ullneceasary. a th-e Co . osion rightly obeerved ,

" ••• 'l~gal doption 0 "n adult is t so:mewoat T:1oo.niDg-

less c.onception, ••• t e essence of adoptiolJ i c..o:'.tion

of legal rights and obligations as betweeme.dopto:'.?ont1

c!:ild, und tl re "re no such legal rights e>robli·;ations

01:;. e1.' tbe:1l the right of inheritance after a child hna

con....of age. Ir uch is the only purpose of the

l...:'oposed adoption, the as a r-e~lult CADbe achdevod by

'iJao adopter making a will ..,,69
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Co enl:

ery pe 0 or bo .p c t

th in nt or who i liab1 y virtuo r
e nt to c tribut the inten-nee

inr nt i r q ired to co nt to prop"s-

Co nt is Iso requir d 0 the t er

r ardi n or
order or

or th

option.70

illegiti at

infant tlho h s c rnit eontribu-e(1~~d p

tin tow d th aint nane or tbat i 3i ilarlYt

the ct requi con n ot the p n~~ other
n ca n i1 e te in! nt .•o

ttai d the ag 0 72• ly. the Aet
nly one

igbteen
tb otb r

I'in
r quires co s nt 0 pouse " ,-,_Q

pou bas d pplication to dopt. 73 vonsent 0

ot r r 1 .. 74 is not requir UO'o.liy r lativa~1.Vs •
oppo doptio ut r n unwillin rc tak c of

inr nt.

Tb co rt's po er to isp n , ~lit the cons nt
, ng of n adopt on r i

e erci d ccord·ng to xp sa1,. I'C ountcy
of int re t • T e int r st 0 tho i ~ t co ir tt

int rests or p ent r lative fol1m, .d lastly
co tb int rests of th p lie nt 75•

be court ay dispen with the eonoont or a par nt
or gu dian if it is a ti tied th t he 'a8 don d,
neglected, per istently t led to int~' or pers! tently
ill-treat ~ the infant or that be hs ile to exercis
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t 0 a1 duty d care ot p nthood in r sp at
t in! t.?6 In on e ?6b t 1ur to exercise tho
0 al dut d c re or par nthood w iot rpreted

i Iud the tura1 nd or 1 ob1ig tiOD to aha
etion toward d ° nt n iot r st in 0 0'0

c i1 11 a the leg 1 duty to aint ° the
1 01 117.

Secondly. tbe court m i P n with tb conso t

o p r on who i Ii bl by ord r or agre nt to

co ibute to th o of the int t if heainte
pc ntl,. negl c~ d or h
con ribution.?7

r fu d to e t 0

Thirdly, th court disp n e with the conno
_ a p raon who e not b tound or ls ioe p b1e of

;..livinghi eons
ui 1d.78

ho e eons nt it, or on coso

person cannot be found for instanco h re

Gh 1 writ n to u ing th last known address. who

rti e but sh e not b fou • o 0

an ?9 glv an J[ pl ot vb n on i iDe ble
co ntin • cas involv itu tion wb rc
c.i1d ill lye e p d to E land from tot it

d any attempt to co unic te with his pnrent
co b v b n g rou for them. e p nta \10

t tor iDC P hI of giving con nt. ut, t e
.0 c P bl of eon nting usually reters to n
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t t for ete ining on who
e onabI7 withheld given by

.80 tb court stat d. "

cons t is
English court in
r on le notfi,ar ---

i t to b t i b tt r tor tbe child. er
an[~.sh of ind i it un r t bi but it ~ utill
o unre onabl tor h r to itbbold b r con n. .,-e

nluot o e vb ther it is re onable or unra ~on le
ace rding to vh t a r on ble wa an in ber plnce u

:)0 i 11 th circu stance ot the c ff •

L tl • tb court i pen c nsont
0 of pplie t tor a doption o dol:' if
i L i ti £1 d th t tbe pous a b v P t Dnd or_0

li ing ap rt
p nt.81

th t tb s p etion is Ii ely to ro~.u

ent of Fe:

o pr nt tbe d1 gracetul trad ot selling . d
o of infant • the ct prohibits p nt or feov
. ti t 82 It 1.- tf r1 op on rrang D • aD 0 nee ·or

on, dopter, parent or ardian of in! t Or

ti n cy to v or receive ny payment or
,

in conn etion ~~h doptioD arrang ents. Oontri-
b tiOD tow expens ot an Adoption Docicty 'or
tl "nt e of int t pl ced at th

how v r except d82b a
disponition 0

the ociety p ants
1ally anotioned by tbe court or ade to an odvoc t

uho act for y party in connection ith an ap..:lication

fo "doption 0 ers.82e
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.
••••••••••••• ...-;;;':;;;;;'O:;.;;;;..J •••••••••••••

e ntir adoption procedure i tri ly
co idential~2d ny doc ent and info etion relating
<'0 th option or propos doptioD of any infant or
reI ting to th par nt or gu i ot any uc infnnt .

rc ded and ea1t with as secret and contid uti • by

overy e ber and of'f'icer of the Adoption Soc! ty n

C person b ng any official duty or ployed in
t ini tration of th et.82 11 doption p~ ~
c ing be d d t "Ded in ch bers. Idcntiti

Gu dians

n tural p ents are apt s cret l)

eep all info atio confidential..
o pplieant

I think tb fe ture ot eontid ntiality in Adontion
is ignifieant d very s e tial in Kcny

vher the in tltution of do tion is 1
a:ourablp. Public opinl0 uall)' d oralises

tive f 'lie .82! L wrenee Donovan rightly
o rv th t, lfconf'idnti lity is de igned to 101

t opting p nt to buil a p ycbologic 1

0.0 aby sitt for 0 e otb r •••
ot b i reg. cd
d to ell ·natc t

nhip ith the child without the r

rCf;.; 't at t e chil will b torn b tw en hi loyalties
his fo ati e y rs. Confid ntiality i on \.

to ure the cr tion and aiut n nce of a st Io't

tJ ~ ccepting environ ent, et iug that is n print

to ·he child' ph,. ic 1 otio 81 and psycholo5ic
0:0 n82g•
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11 1"8 u.i nt in th option proce ,
quO ents ot de 1 about pplic t d t o

1"0 on dopt. appoint nt of t
ardi lit courts po r a,

dispe ing with con nt, non-p ent t es for
1 ent ot cont1d ntialit ~ all thes r

o e ot ar rding the 1t at the
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OR E R III

e h .ve n in the for goi g chp te that the
a rigorou d t °1 d dop ion procedure1 requir

for th purpo or safe arding the e of the child.
The child' intere ts r par ount to all other interests

eotioned in tbe ct.83'o In this chapter •. ue shall
discus so ery out t ndiog leg e _.acts of adoption
rder t Irbe cb pterwill also in ic to th ev lop ent

of th law of o tion fro th coloni< era to ate.

nc n adoption Ord r 1 ad o.ll ri t , d ties,
obli tiOD d Ii bilitie or p ent or ian of
the inr t in relation to the tutu cunt 'Y~ aintenance
nd education of the infant xti gui • The law thenee-

fo tb va ts all such rights, duti s~ obligations and
liabilitie in the adopters. 11 ri~ to ~ d duties

eeo ex-erei ble by the adopter ,nd e ore able
n t the. The relationshi b tw en the dopter and

the in! t be co s th t of pent and e ·1 s if the
chil w born to the adopter in 1 84'tIod OC •

or pu 0 s of arriage, the rdopter d adopted
child are de ed to be dthin the p M.bi tad. ue e of

eons inity.85 Thi relationship is nnint d vh ther
so e other per on other tb n the d tor, ado ts th

6infant und r subse u nt 0 ere
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C tion:

e the option Order i t 1 0. pply to
p ent and chil if tair relatiolW ~p re a natur
one. doption ct8? provid t or p ose or

n tiOD the dopted ~c h I be e d

to b a e b r of tb t ily ot that r' t and the
dopt r h 11 be d e ed to b the pare t 0 a deceas d

or who b a.dopted a child.

o tribute:

i il ly,

degr ot

adoption er xt_ L~S e any orde t

h by the natur rat or or the
int nt i requir d or h s u d rt payments
p eific 11y to t b nefit or th

ill git" te.88 h re the "II git
adopt d by single otb r, ueh p

t tber cea to a rf c*i only
quentl,. ar ie •89

in! o is born
to inf t i

a.TIllle n:t «"! ad y the
n tho oth r sub

n oro r ad in re ct of an "ttc

to t e r of r on or n ftl'\T'~vcd society orfit
appointed oc 1 uthority und r and You
Pro ct90 i "1 i1 rly xt1n is coco an adoption
0 ad. • 91

Succ rt:;r !

he ct hr. i th'tt n adoptio r r u1ts in
the tr a nt of a opt d child ~ child born to th

dopt r in Ie 1'ul wedlock for 11 pu OP~ or ettle-
nt or t t ant y or inte t te u co ion. 2 The
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f ouce ion Act 1972,9 also gives tb
igbt a the n tu I child,s

~.0 ri ht to cball ng
p vid for b' .

parent's will which doen ot

n adoption Or er a in anoth r country hac f;he

::; e if ct as adopti n Order un er the Ke an Act if
..:; effect according to th law of that country ~0

ot t tially the s e. Under ~be present law of Kc~ ,
n tionality of a child is not

ad tion13b
fect d by ·hin

iId:

~ ~lre dy tated above, the adoptive pur nts '0 uir
t c statu of n-tural pare t once the 0 er 1M mn1c.

law enjoins hi to t e good c e of the infint Id
to iscipline hi .94 _T~h~e__C=h~i=l=d~r~e=n~a=n=d~~~~~~~__~

1:'0 eribes p nalty for wiIi'ul a ault, ill-tre :t ent,
e 1 ce , b n 0

c ·1 r n in
t or e 0 ure to such tr ont 0

anner Ii ely to
95

y to he Ith.
us the unn CGO .••

ring, or inj

p rao h vin eu tody, eh ge or c r of Q C il t

i •..•aeem.ed to h ve n glected hi i ner likely 00
injury to h alth if h ha failed to proviao

'U t food, clotbin, edic 1 °d or lod in to •
o egaI'd i eiplone, tbe law upbolds the right of tb

pO-ent or any p rson having 1a Iful control f the c ld
to minister reason ble punish ent to h" •
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q~ ot the 6bild in Ca of Death of Parent:

96According the the Guardianship of infants .et,

{) the d nth of one ot the infants parents, the
oumri ing par nt lone or jointly with a guardi an
npp inted by the dec ased shall take care of the in.fo.nt.

I_ the guardian appointed ·by the deceased dies ~_
rcfus s to aet, the court y appoint another gunr~inn
to act jointly with the living parent.97

vy ~gdy of Child During JUdicial Separation or Uivor~Q:

In ease of a jUdicial separation or divorce of tho

parents or an inf t the court only makes an or ",-oro£

cust;Ody that is beneficial to the infant's welftcr.'c

including his edUCation and upbringing. The prooant
position is that the adopted child is treated by Kenyan
Lm1in all respects as the natural child. Scanty ccc
Lau availble sbows that this nas not always been the

cns nyaD law. C s s reve 1 that there was n lot
of uneertaint)1 concerning th status of the adopted

child during the eoloni 1 era.

,t tus of the dORted Child During the Coloninl ,:3:....:

In Exp te Bbagubhai Bb
deportation order was ad 99 ordering the applicant to be
de .rted s a prohibited i 'grant on the ou d th t hi
ontry iDto the oolony in 1947 was unlawful, because he
'tins not then in possession o.f a valid ntry under the

of Woen and Children)Reguk'ti.ona :12!J.O.
-~c latioD (3) ite (0) in the schedule to thoae ro~1ll~tions



colo Y to permit ucb child to ent r t col
pplicant h d b n p rmitt d by

• e
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permit an i igration offic r if he in O~ is ied that
p r on i a child under the age of oighteen years ot

any per on wbo is no lly r si nt or 0 10yed in the

orricer
to enter the colony on the ground that he Ins one or
the children or 0 e , 0 abliai who w normally re ident
and ployed in ny • o e years lato_ the 1m igration
autboriti s obtained a d portation order ai st th
applic t on tb oun tb t he was Dot 0. atur
child but er ly n adopt d child of . D.. h '. Tbere we

no evidence as to whether the i migrntion officer in
1947 had beeu told of the adop ion. The applicant
applied ror a direction in the n ture 0 e s corpus100

di eh gin th d port tiOD order. 1£

dia ed.
application was

In the judge ent, it w s stated that the definition
of cbil ren in it (e) or the chedulo of the Defence

e 1tions 1940 e t 1giti ate issue of t first
gener tion and did not inclu doptc child. It w
at t d tbat tb ord' child' in an ct 0 P 1i ant d

pres ~b17 in tatutor,y rul pro a f oio appli s to a
legit ate cbild a sinst au 'lle 'tim to i1d and that
the principl appli ga dn an a opt d child.

not p_cpnr to holdinallYt the court tat 4, fl.

th t child in ita (c) of the sched 10 to the 1940
He 1 tions inelude an adoption 'child·.



R ji ~h obt .n for tb ppellant
0 t r nY'a und r· 11 elenc ( . sion of wor n

and Children) R gulation 1940. The app llant entered
'"e • und r ighteen ye r old. He h d

...,i d in Kenya ver inee • In the pplie tioD for
tu. entry p rmit Deveb d amji Shah described the

bild. The appellant applied to the

u r urt tor a declaration th.t be w s a po cnent
:.•.~ident in Kenya. is pplication s refu cd.

e co rt di not eonsid. .t neCt:::;l:>CU-Y t .i.:" i

out h tb r tb opti n

oubt
lid. court st Ltos

it h d
a7 b ccurat 1 de cribed a the child of tho

••• to wh tb r a legally nIoptro

chil
r sultt oubts to -h tber t e 1

gulation cover d a legally adotted c~i "•tiOD

law bas nov ov d long 'II ro it st· to
th c loni 1 rat wh D ther was une in

'e 1g nd social atusLan opt d child. 1 Lot
L'to.tu of th adopted ehild i now cle SCGIl be 000

t e boy discu ions and state ants of th leu
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clarity, cert inty and d tailed provisions or the
pre nt 1w or a!option hay facilitated tho evelop-

t 0 th institution of 1 gal adoption in nya.
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C B APT E R IV

Ch pter three dealt wit~ 0 e leg 1 aspects 0

<..••d tiOD in Kenya. . '..I found out th.at th pre _'J La 1 h

f~cilit t d the de alop t or the institution o~ ndoption.
e all nowex ine ore outstanding ocial aspoc·tn 0_

...•'option and discover hat rol the,. pI in t - o "elo -
DO t of doption.

or tb Child:to the oCie£l:

An examination of the soci 1 aspects of edo~tion
11y include the ad pt ility of t c v: pted~L oul nee s

c· ':ld in hi
_epo t on t i

i17 u

oei ty a he gro u • eo pr cnc:~
a pect i however i possib1 •

to the confid nt·alit,. th t is roc ad
by a' in adoption c a s ,102 110 -u of adoptive

i' 1i to eon~uet int rvi wa or to ob rv thona
chil i i os ibl bec u doption effic ~ c ot
_"'1:. ull.., tion to th ir hereabouts.

Adopt d children usu 11,. ppreciat th fact 0

dortion onc tb ow it. A c lId is told 0

un r which b as .foun, b i a
toi et, du t in or t rowa boo ea • lIo

an r:r t toe cru 1 bo istr ated hin
u t hi o tiv p nt who decid d to t •

c ~ or i.
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"ro eric port that 0 C

o e a: op d chi1dr n grow up, they d v lop ··:i1

c io ity to their roots, to £1
0...;Yoth r n tur r 1ati • There are yet 0

OJ h r port 1 eny but th the opt10 i stitu'i
do loping s fast 1t doe we sh 1 Lso ha e c c ~

There er pe so wbo learn about tb ir ad ption
tbey ppr eiate their do_tilTo::..'h re 'entment. 'hi

.P nt t tb Y find the elv oel ·siit. ..,c
C Lj S wbe 0 t cbildr D 0 up aue

not totally ace pt d104 by t e'_~. " th Y a

C .1 unities or h they re in- d or their 01 tio •
o c children also find the,s lv ~. '1 t~eir

~. "li s because th y hav f~ile to! Ifi1 t

o heir adoptive parents.

Som children s to know who ab n8.oDeg thct12..

o~ red the !or option. Onc tbe,- e told \ihcy

e lop de p batr toward ny cla in which ,tJ • t

fit 105 Y t ,th r re e of childl:·~ i;•
1 ir option, s preci te it and rou up

0 a117 s any child.

a 0 e r actions e be P ct d ven r ons
not adopte .106

in 1. W woul
11 appreciat thoe t • 0

lso e curio s to tr c
W w uld fin our elv social

u r eo uni ty it it did not accept u an we \1ould de
~r~onB bo rind us of au unfortunate eire at cen.



Developi hatr d for a particular elnoo or people as in
the la t cse is not eo on but it h PPOllS in circ stan-
ce other th a option and to persons other than adopted
people. In the fin 1 analy iSt ad« tabili~ of adopted
children to tb ir societi doe not h 0 nag tive
f ects OD th develop ent of the institution.

Public Qpinion:

Public opinio~ is a significant social aspect for
the assess ant or the success of any innt1tution.
Generally, public opinion has been unfavourable to the
development or adoption in enya. !ntervio~m revealed
thnt a 1 tar part of our population. young. old, rural
or urban look t the institution or legal ndoption
unt" ourably. The ociety bas not come to accept legal
adoption as p t of its goer 1life. ~:1omepeople call
it the "white an's practieeu• Others oall it "child
buying" and ask bow neb a child usually costs. 0

di play indiffer nee vow s adoption: and uant to have
nothing to do .ith it, lthougb the understand the
pre4ie ant of ho eless infant and ehil ess adults.

Ther r co unitle who understand the Importanc
of the institution but reel they bave ~heir0 institu-
tions to t e care or their need8.107 noreover, due to

\ the extended Afric~n family syste many people find olace
in the ract th t tbeir relative's children would eonti-•
Due to belp th m retch water, firewood and later bu e,

b wlen they die.108



r led ths.t 1 1 ado tiOD •as no ews to t

39

I t rvi w with t w . ling childl ss eo ploz in

•

would conde the or ~elling' their 1 n.

o pl told
of th

y bad ve an application
o tion oci ti s. i e wife •nntod to

coul t 1 to offie r of the p iculnr
soc· ty so tbat she eould b placed itb a

c 'ld quickly.

io.st youn un ried educ tad wo en fully supported
t e i titution of 1 gal dop ion. So e of them £ear d

e child ght ut er after he is adopted,
eir reputation. hey f a thoir

1 n I interviewed thought there is no
ith the institution 0 adoption. 00 e c~·d it i

~c~ly th opinion of single wo n bieb should nuttor
~iu~ it is largely this group bo t e their chil n
;.~ ::.tdoption.One sai4, "it is women who lenO\! uhether

3 auld have the institution, by the ti e they ~iv
people bav fulfilled all our responsibili·ics,,~09

,.

n v he ently co d e the institution of (do_tion.
o en ba .ven b' t' b there were i itu-

bich could tak c o their children t· por~ 'ly,
l e such wo ould b in po ition to t care

110t_"....0 '!l child.-e.n.

I ener 11 , public opinion h not kept pace 'lith

g condition • is is 1 goly due to igno •
bave not b en de to 1 giti i e the int}ti u.tion

1 adoption to t masse to popul ise t. hose



who do not 0 about th existene of tIns in titution
should now. C rt Dly, ducation on the importance
of adoption111 would r ult t leas dee a e in
th number or ebildr n abandon
toilet bee u thos ho would eo .t o fences
would know tber ar doption nei n co to weleo e
their babi s d that tlire are adults c:t""c:l.vin tor
ehildr n to 0 t.

Education of tbe s e ould o uolp tb
adopt d ebildr n in growing up accept citizens,
not i8fits tr ted with suspicion y their ooc"etie •
Public opinion need not ake tbe noble institution
of leg adoption sutfer.112

Old Engli e s bow that t pu lie even the
court d not ccept d the institution 0 adoption
ev n t the beginning ot tb twenti tl century. Yet
pre ntly doption i an institution moh is p t of
1;b gen r 1 life or tb nglish people. It h not
b n praetie or the }:;n i b peopl for tim imme orial.
In u pnsv. old13 th d fendant co nant d to

- ntain aod bring up the plaintiff' at child
a thou w r th ir own andt " forever to elieve
th pl "nti£r or 11 Ii bility" tow
de.lend811t1t r r fused to continue en""'I'O"rM

s -he chil4. Tb
g on the

he other of th child bro~ cion
.lord age .lorbr acn or contract. Th court held
that uob ction W Dot aint~;LI(;AVlafor the law
di not erait sucb trans.le nc or -ho th r'

ri ht and 11 biliti s.
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at as the position in En an at the b ginning
or th tv ntieth century. doption dli h . v Ives a
tr r rence of parental rigbts and li~bilitie9 is no~
ace ted. Efforts houl be e to IcGi . i e adoption
in Kenya, not beaus what is good ror 'nel d is good
for Kenya, but bec~us w h ve scen tIe n: ific nc ,
th achiev en s of the institution ournolv o.

Role of Religion:

Intervi w reveal that those ~10 'L e s
cbri tianity nd bindui s hatbiaed tJith ho eleas
childr n nd ehildle a It. They felt go rally
th t legal adoption is one w of shouin ..> love and
c e for uea childr n nd dult. T no ~ profess
traditional r li ons b d mixed f eli~ n. so e
devotee of the e r 1igions felt that . r i such

w tern institution into rica w s one tray of provo-
n their go to r t. '1'Y t continued

exi tence of tr ditional institutions. L.oale also
agr ed th t oster ho e reeo . ed by islL' law
are sufficient.113b doption of any kind had never be n

no ~ in tb i eo unity. The c gi 0 coei d

econo ic circa at nees e bo ev r against cons rvati •
Educ tion is r qui d for all elasse 0 ~.ople since
th eh nging circumstanc s will in t C Cl '. n over

th ir attitud s. o ter e is becomin~ i creasingly
xpe siv • or over, to t r homes c hcvo ~ ver

eft ets on the develop nt of a child'z a ul ie. a
child can b fostered by v ry rich fr "1y. Later,
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hit en bac to hi poor f

un! ~ourable for child.
17 v ch eh g are
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.\. .
CONOLU ION

Our discussions in the introductor:; chapter and
chapter two revealed that ou cherished traditional
instituti_on such as foster care. trndit1on· .aloption
and polygamy can nolonger sRtisfaetor,ily serve the
needs of homeless infants and childless adults. This
is due to the bigh cost ot living and the imp anence
and insecurity or these traditional institutions.
Discussions in chapt r one further ravao.1edthat due

to its permanence and security tbe inntitution of legal
adoption sati f ctQri17 serves the needs of ohildless
adults and b01Z!sls in1'ants. 1 this re~.l;eet, the
insti tution of legal adoption has proved a successful

enterpris despit the negatlv social te :tures such as
public opinion and ig ranee ot its existeDc that we
saw 'litate ag 'nst it.

An examination ot adoption law in Chapters two
and three revealed that the c1 • oertain and detailed
pravi ions of th law of adoption at present has

contributed a lot to the succ s of this institution.

The law prohibits the disgraceful praet.ice of buying
and selling of infant. The 1 w protects the infants
inter t by putting the first. The 13~ protects all

the parties involved in an adoption case including the
natural and. ad.optive parents by akin~ info ation and
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doc ents on adoption confidential. .' forts or adoption

societie t th lawrers d other p rsons cone med with
the i pl entation of the 1 ustalso bo co mended.

Analysis of the social aspects of odoption in
chapter four revealed that public opinion fu~dcertain

religious belief llav ilJ.tated against the ins 1tution
or legal adoption. Sucb untavourable occur c sexist
because adoption is not pet legiti "sed and popularised

to the asses. I think tbisahould be don so that

ignorance is eradicated. Legal doptio!l '1.'1'111 then be

more successful. Th public will then be aw that a
wa r elcome 'ts unwant d children at adoption

institution th that which they receive i-n dustbins

and pitlatrin •

Education of the masses can take p1ace in rural

chiefs co ,unal eetings, at women's craft groupe ,
through Eogli b and Swahili Press and throu wireless

in Bnglish, Swabili and the venaculars. Thore should
b a co prehensive adoption service estnbliBhed through-

out the countr;y t provincial and district levels.

Institutions that eal with legal adoption \1i1l then be

madereasonably accessible to any pareuto or guardi ans

whowant to offer th ir chl1dre,n for adoption.

Interviews also revealed that adoption societies'
services are cheek d by critical financinl strains

since they largely depend on contributions of individuals
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an chari ble i tit ion • of i i r th s
oci tie h v to tr ~ 1 long dist ce ry out

investigations to t good c 0 in th ir
po ion. Go t i g r •

Legal option ha a fu u i Kenya. It ust be
totally ace t d as part of our oci tie .' ge eral life.
If' au stion its u fuln ss. wo p

oor st p , in our u tbins, n river b

blind to

in the
tour

and in our
f 1 gal

earte ly
cbildren ot

ppo... to th

vb t it b

wil rn s

ehieved, w would b voices
g inst tho ho abandon c·~·.~.y

pitlatrin • It w r J ct th in titutio
option, w ould only b

with childl 5 par nt and p rent
on x only. The I w give full
institution ot Ie 1 doptio, Tn th

d support1 is pasaed to rv should r alise tnis
the'r law!
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PPENDIX

BY

The roles of Adoption eeity as stated
in 8.25 of the Adoption Act (Cap.143 Laws
of Kenya), are to conduct ne tiations. with
parents or guardians who want their children
to be adopt d, to conduct aueb. negotiation
with ospective applic to. to take care and
poss s ion of in!ants pending adoption
arrangements and to ake investigations on
th uitability of an infant and pro p ctive

dopters tor purposes of adoption. S25(r)
however st te that there m~ be other dutieswhich the Act does not prescribe. \:ihat are
these other dutie ?

hat would you BY are
society xperience in
Should these roles beflexible?

tb cliffieulties th
carrying aut its roles?
xtendcd or m.a.d more

Are you atistied with th lau of Adoption
as it is now? It not, whatehangGs do you
consider nee BSary?
t.Jbattypes of people does the society consider
suit ble adopter-a What channels are used to
dete ine suit ble adopters?
Is re empbasis laid on the annessment of
bahi s or a ore carefu! seleotion of doptivpar nt ?

Und r wbat circum tances 1s a child eligiblefor adoption?
Is it tru to s
in monog ous ho

adoption in oore successful
S than in po~Ygamous ones?

Would you a:ychances of SUCCOOi.J of doption
are gr ster where adoptive parents have no
natural children?
Ha there be n an increase or n dec sse inapplications to adopt ehildre,n?
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10. For what ex is the dem~md
or tor gi 1 ?

e tor, for boy

11. trict

12. ·ss1ble.
conoent of th

t e inf t 1s t

If chil is old enough to
an who he do s not 11 et at

doption, do th ciety nllou h'
the choice of who should adopt .?

14. part fro consid rations spcc~ i d in the ct
for in~tance regarding ,coose t of

ardians or that or spouses uhat oth r tactors
o th soci ty cons1d r beto 0 application

proved?

he lik s
a! hi

to ake

18.

o children someti e stor th ociety tor a long
e not torthco ing?

Once adoption Ord rs nr
have tollow-up rogr
th infant i doing ith b
pa nt?

h t 0 th soci ty do hon
round unsati taetory?

t proble do dopt d children u ually have
they grow up?

po session
au <dopter~

16. does the oci t
out how w 11

adoptiv

17. option i

oul you con i er
doc ents or court

o to h ve ece s t
di adoption?

20. Is it po ibl for to i to i 1 other p ople
for inst nee a willing adoptor, ppl1cant or
an ado t d child or person?

d
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1. Wbt your vi on do ion in n ral?

4.

auld you con 'der givin y
adoptio~ un ;, r any ci t

N\..o<" '" ~ o '\\ "" ~ c
"bat would you 0 it your auGht rave birtb
to a b by ben he is till. ~~d and in
chool? "Q)j., ~ ~ .~~ ov\- "b ~~ \ --\\Q"""

~c:; o\()\'t-I\ ~o~,""~ \
Would you con i e adopt! u chil if you
did not have you OWD natur· ch.ilZ.'

\0/ .
at would you 0 if you "rlf_ .en gaY

birth to your child? No-~ <:»: ~ 1'4\~~~

for IO. , "",,\)0 \~
2.


