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J,TTHODCCTIOl'J

Certain issues have to he consid2rud jf the cri~inal law
is to be er.f'o r-c e d in a h uma.ne a n d s ens I.b J e way , One of' such

issu8s is the system of our It"'o::;ecutiolland its procedure. It
is my feeling thnt little has beell done to have a critical
revi ew 0 four J.. •pro S9CU t a.c-n system and how it is conducted
especially in the Low er- courts. I have therefore decided to
look at the variol1s aspects of our prosecution system and how it
is conducted in the lower courts. I have been inspired to
write on this subject by the experience I got about this subject
during my fourth-term programme.

#

It lS either that our police officers and the police
prosecutors are ignorant of the Law or they don t t take their
york seriously or both. It is very likely that they are both
ignorant of the law and at the same time don I t bother to check
their facts. After a suspect is arrested and taken to a police
station, a charge sheet is dr-awn according to the provi ",':'01

of th.> Law against which the offence comrn i, tted do fall In. Jh~
charge can be made by an Inspector and above ranks, d esp i,te/,-tha t
the cb.arges are supposed to be drawn by high r-arik Ln g ofI'Lc ers
like the inspector and above, the way some of those charges are
prepared is quite deplorable. It is not uncomiilonto find a
case in court wh er-e an accused is charged w it h the wrong provision
of the law wh i.ch is then contrary to the of f cnce he ha s corurn i, tt ed s

and the end result of this is an acqnital of a guilty person.
It is the duty of the prosecutor to anunend or even change a
cbarge which he thinks is wrong, but rarely do they do this due
to ine1'ficieney.

It is in court that a prosecutor shews his true worth.
Because some Magistrates commence the trial vlth a feeJing of

ant i.pathy t owa.r-d s the ac cu sed , it is v ery easy for th e prosecut or-
to influence them still further against the aoc.used , Anyone
wh o bas 53,t in a I'i8Gistrate!s court IGlOHS or the Lrmumo r-abLo
ways in which pro judicial information can be conveyed to the
~·i.ag-istratesin a marm er-uria ccep ta.bLe to a '--;n;::lii'icd b enc h , A

~..; : '.. t. .l.. ._ -' . ~ ...:. ..\.. '.~, '..

/

1 ~_?.



2

p,~~v,
~ii!?"&1:;-e..e'lt-r+'~=~ Most of our police prosecutors s e e their SI.1CC0:"5p-ii!?e E!e e Lt \. :: r • _

in the 1 u.ub er- of coriv i cLLons they attain in one day, and berc-
fore mostJy fall victims o~ the above tactics. The ideal
prosecutor is the one wb o finds or regards h i m seLf as P8.Tt of
the court assisting the bench to learn sufficien~iof the fact,
to .m.ab Le it to arrive at a judicial decision wha t ev er' t.ha tr:
decision may be. Hately do our police prosecutors do this.

It is the duty of the prosecution to be prepared with its
case at the date of the hearing. It should be prepared to
take care of the exhibits to be produced in court; attendances
of the w i, tnesses of the prosecution side and even those \,]10 may
be of use to the defence; and finally it should know wh er-e and C-J

what time they will be at the time of proceedings. This is
another area where our prosecution has sho..rna lot of Ln eI'f t ci co.cy
It is rare if it is done to find the prosecution calline vitne~~e~
wh o wi L'L be favourable to th e+d ef ence , Moreover the police do
not also bother much with their witnesses. I say this simply
because it is not uncommon to see a prosecutor aski~g for an
adjourment because on~ or more of his witnesses did not turn up

~~for the proceedings. It is true that sometimes it is hear~ to
procure a witness to court, but in most cases you find that the
prosecution had not even bothered to summon the witnesses to
court or the witnesses have not been informed of the datp and
hour of trial. Such adjourments do a lot of' injnstice to the
accused especially wh ere he is in custody.
delayed is justice denied.

Also justice

These among wany other deficiencies in our prosecution
system9 have inspired me to write about this subject with nIL

aim of pointing them out and at the same time attempt to put
some solutions f'or-war-ds wh i.ch can r-ect i.f y the S1 tua"tion.

In order to give a clear account of what I in tend to wr i. t>_,

abouts I have divided my dissertation i,nto J chapters.

The rir~t chapter wi), deal •.•ith the 'Prosecution PrTces:s'

where I will discuss how r -ecution is carried out f r-oru i;}},:c t:"" ~



a rsu sp e c t L ",J arrest 'u t.o the T. , • r

"
.... ',J

wh Lclrev e r- r e s uI t s ,

The second chapter will w i th v'" ! '
1...': I , -J '·..;utn

whe r e I will discuss ho w those ve s t ed ",j ",_:_1 ,'Jl' . ,'r'i, ~e

a d Ls c r e t i.on wh e t.he r- to pr os e cu t.c or n o t r;;,y

w i L'L also discuss as to wh a t cC'j'1-.?S are p r o s e c . _IC('

are not and "hat criteria do t.h e police 1:)1]0"" "','

deciding to prosecute s nrue of C1le cases and i?'" • '~!.. t v ~ ". "-:

unprosecuted.

Finally, the third chapter will look a L t-'- , i : : . ~) C' . ('~.s

of our prosecution s y s t em; itti :-'i"0rtcon;-'np;~; <_rdi t .. C'

be reformed if necessary. Tllis chapter wil] C~. • l~ (: ~ •• ,' (. 4

analysis of our prosecution sySl.2~.

. ../',



efT 1\ PT2TI ONL - i)ROS1~Cl1TrON PHOCESS--- - _._-_--.--_.------------ .•.----------
11lSTOHICAL DCVYTJOPMEI\'1' OF' THE PROSI~CUTTON SYSTEl-J

T'he Kenyan prosecution system originates from En gLario like
any other department in our Legal system. To be appreciated
fulJy how this system came into Kenya, I will first give a
brief account 0:1:'its historical development in England and then
in Kenya.

T'h er e has never been in England any d~trine of the
seperation of powers. The Cr01.'TI.is the fountain of Justice
and the origin of all justice is the will of the executive that
justice be done.

The cr-own first concerned itself w i.t.hcrime partly in order
that the King's place might be maintained throughout the realm
and partly because the commission of crime ~ave the cro,~
opportunitues for perquisetes in the shape of fines. The
justice of the King's Ben ch we r-e the chief servants wh orn the
crown appointed for this purpose. The coroner was t~2 officer
of the Kine appointed to investigate death, an incident which
deserved particular attention because it was an especial source
of profit. In discharging their tasks, judge and coroner used
the same instruments - the inquest or enquiry made from people
in the neighbourhood who must be expected to k.now the truth and
who wc r e put under eath to disclose it. These men formed the
jury - the Cox-onerts jury or~ before the judge, the grand jury
of presentment. The one wh orn they 'presented' Has the accused,
and Wl1Q.t they ch ar-ged a.gai.nst him 'vas embodied in a document:
in the case of the grand jury called the "indie tment~' and in thc
case of' th e coroners jury called the "inquisi tion." On the
LndLc tm ent or the inquisition the a ccu sed wou Ld be arraigned
and tried.

The :first transformation came when juries became official
bodL~s. Hc.v i.ng st ar t ed as men whokn(,"w all the facts and were
'beund to tell the crown ",hat they knew, they became men who
1V8:(,8 supposed to 1<'11.0\" none of the facts and wc r e required to
a ct on Ly on the ev.i.dcu c e that wa s laid before them , The chat1ge
was gr&dual, as late as the seventeenth century the grand jury

t , ,I; ,--,' "

l'ave c0used to discharge the administrative ta~k of providing
U::i terj d L rpon wh i cn an a ccu so t t.o.ncould be brought and had



(nt-

-~ \••hJJ,'l :.Ld to d c t e rm.i n e judicially on material

't \,rt;., 1""':.' there vas or \,'US not a case that ought

.~t r ,
, . Trio ~;'".~::,~'8no long-or enquired of the ccmmission

o r Ln: ,- .'. c_rn th o -,(' in the neie;hbourhood who we r-e suppo sed to

,-. . . v.:') en t.". 5' :; -i.; had to he somebody else' ,- b u s i.ne s s to

lay th e results of it b ef'o r-e the grand jury.

Thp~~., h~l5 a p c r Lo d wh en this wo r k wa s done by different

_ " p I.e ~ "1 :jf::! Pari 'L c on s t ab l.e wa s a r\'lli'mentary form of a

j_~~cer. '.:-1-,;:: .job '.-/3.S unpaid, and members of the parish were

, J rot a t Lc.n to discharge it. No doubt the constable

. -,-l,d h:::- '" j:~Lrcily d or e much in the way of investigation. This

-'--~.Yie r: .>.< t.! ·,\'3.S a s ~1Jned by the justices of the peace • They

. : ~'.== f'o r- '!. ;.)' y ea r-.s the chief instruments o f the local government
"o"~ Imci" !j d u t i es: 'Hen of all wo r k , II as Sir 1>Ji lliam Holdsworth

1 (<1 )
,',:~ c a L'l> « c h ern , . Hhile justices of the peace looked or

n :111 rEI...-. II 0 10CR] crimes, of~ences of state were looked into
,,-,Ie.)

s e r-va o t s of the CTO"l.--:O, b~ the servants of states : ;, J 1e 1, - .,.' C -r

t .• in The j dge~ still retained a remnant

Indeed, it shows the common origin of

;,' th o s o ior-u s of i'l'quiry tha t the .jud ge s are still 'ex-officios'

·;,~;-::l.(~es j'n~- the \od:01e of EnGland and 'ex-officio' coronors.

Tl,::, l~(O,'-'ult c i.' ~!11 these pnquiri e s , wh e t.h e r' they were made

"lte Jl1:,' i (.'503 of' to:] e peace or by others, 'vas laid before the

',D,j ':;'1.':," ; 11 the L\,":.1 of tlw bill of an Lndi c trn en t. In theory

1");;10 c o :::' put c,C; a c cu ea t t on .i n a bill, lay it before the

~;l<' . '·l';;')rtj,;-, 1', ev i d en c e , an d invite them to call it a

." ,,-,bil, .

~-. "-;.ee1';~-" C(,;~-:;11ry ~,"came a completely judicial body. They

'~; no 1)'-) ~,=.." ag(',-:- ~ of' the e-ov(>rnment to Lnq ui.r-e into c r Lm e ;

r .l i s tc;]':,. "to the ov i dence that was brought be:fore t.h em and

• 1 .•• .I..l. ~ or 0~t to commit for trial • This transformation

;11 i10iJ " , , "JeCJl ["r),--;:')ibJe .i f in the =-o r-Ly pa r-f of the niu:!-

not come into

- . ; "~. -.
, ,-. It be o am e

,1 tl r . .1 ':'J co d a y , not; ou Ly to a r-r-e s L and charge: t h e



suspect but to take statements from the wj.tnesses for the
prosecution and to collect evidence on which -he justices are
asked to commit. From here then, the police took over the work
of the prosecution save from that one to be done by tIle Director
of Public Prosecution and those done by private individuals and
corpurations.

The police prosecutions were conducted by a solicitor
who was instructed by the police in the same way as h eoouLd be
instructed by a private citizen concerned with litigation.
Later a solicitor's department was created in 1935 at Scotland
Yard and it now conducts all police prosecutions in the

~t.i~
metropoli tan area. Many 86t:mtr-iesnow employ a county prosecuting
solicitor whose services are at the di~posal of the Chief
Constable, and ill many Boroughs the t own cLe r-k bas a prosecutions
department. The solicitor for the prosecution may therefore
be a public servant employed for the purpose or a member of a
firm which does much else besides criminal business. IIThichever
he is, he exercises the ordinary privilege of the so!icitor in
choosing the barrister wh o is to present the case in court.
We can therefore say that the police are only part of the
prosecution mechinery. In ordinary cases they initiate the
prosecution and gather the material for it; but the case is
prepared for trial by solicitors and counsel. They are as is
well known in England two different profession~ roughly speaking,
the solicitorl prepares the case for trial, though he calls
the barrister for advice, on any difficult point and the
barrister presents it in court.

KENYAN PROSECUTIOj\J SYSTEM

When Kenya was declared a protectorate by the 1~95 East
Africa order in Counci1-, the prosecutjon system in England had
already been quite well established E~ indicr.ted above. Like
most parts of our legal system, Kenya gradually adopted the-

,English system of prosecution and what we have today in Kenya
IJ'~ direct codification o:f th e Br-Lt i sh o r' Engl ish s y st eio s ,

However the structure of' thc 'two systems is not qui te s Lmi La r ,

head or the prusecution department.
the A'tt or-ney General .S sopor-a t e f'rom that of' t~le Ddr-c c to r- of'
Public Pr-o sec ut i.o n s wh i I e in Kenya LiH.~ A t t or-ney Canera] h ot d-.

+' .,- :i.ttor t1:1eAttorney General in Kenya also j s theboth C..,1:LC8% ! 7
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I

Director of' Public J'rosecut j (·n

Public Pr-o s e cu t o r-; .i n Kenya c x c e p t .i n ~ ,,-" it;).:,,_ cas e s , the

t Ir e case prepare it, .in d Fit):-,.!)
I

it.

But in En g l and as .i n d i.c at.e d ab ov e t:h·.)rf: is t-.I ; ~.ol iei tor wh o

prepares t h e case for trial a.nd (->;ivcr-;;-l; to i L' ba r r-Ls t c r- to

institute the p r-o s e cut i on Ln court,i,},(~ pol1.-,'> ou l y Lul 't i a t e

the prosecution by gatherinG t.h o ma.t.o r-i a I fOl;'l,,-~ case.

WHO CAN PROSI<::CUTE

CProsecuti on s are main] y of two ];~_'ld::;, l ;:!:~ p r i va te prosecution

and the public pro~ecutioDs. All

trial in the courts are injtiatcd

the titletHepublic(R) v> }C..lrr:m').

has the riG'ht to s t ar-t. a prose"

c rvi r.i in a L cr',<~::; that [!;O for

in the name nf the State (hence

Nc v ortn o I r-, ,; '-; every ci ti zen

on "',-,'HI to ,:;('t the criminal

Law in motion. 'I'h i, s is a mat t; ' Smaller

cases where the police do not no. mal I :-- pr-o s e cr. t.c are regularly

started as a result of private prosecutiun. Ii; is a routine

matter for people wh o complain to the pol Lc e or minor assault

or b a --Ltery to be to .l d to go to the nal':i s trat C! on their own and

apply for a s~mmollS) Under 'the pr ovi ~~:~(lnof iIL~'" criminal ~f
procedure Code t any magi s t rr. t e en qu . "iJlg ill -i U or t.r-y i.n g any

case may p e r-mi, t the p ro s e cut Lc.n r o be c<)nduc'~"',: by any p or s on ,

but no person other than a public p r oss cu t or- o r: other officer

generally or s p e c ia L'l.y a u t.h or-La ed by 1,,,,,:At~'0r ley General in

this behalf shall b o entitled [,,0 do f-:'() ,\"c~tll01lL p(,l:ni::;sion~

[In Kenya a pr J rate c i d zen cau o r: ;-'as t no p ower' tc

institute pr Lva t e proceeding~"1 I'll th tL-:'\;,tOl'il<!) C.)neral can

over them or can d ts oon t Lnu o t Ircm , ;"! <.'xampj", -Jf this is a

take

case Ln s t i t u t e d in the Ki t.u.i. Ivinr:ist:c'::.,c: C,--"a'L ;'j- the people of

En dau against their chief lc,,'Lheft.

alleged to have stoJen rnon ey c oLl e ot.od for ~<".';-L!--;Jelp pr o j e c t e.

and since the govel'nmcnt wa s not talc:.,,';' c-t(.Jcio,,: aC'-;"1inst 'him;

th 1.0 ~ d ' "d' . , , '. .' 5. e peop P. Vi LI1. a.l \.1.C(;lae'" 1,0 J n st .- I'~' ~\r·.j-. ~' .. T)1....0SCC11"ClOl1.S.

Howev e r- the case wa s w i t.hd r-ov, r. by tit", ~ ~(. ,:1' r. (' -t he Attorney

General! s Charnbe r-s ~ J



of sa f e t y r e gu 1at i OJ-) S in fa ..cto~"ios ,

them to be able to take out a SL'mmons ~~,..,'"i·,,~~, (',t' cmp Lo v ie.'

actually responsible for the breach of the
from this, it is important that the police

~.I :.•I!J ;~1tion~ to

~;;i, ,'1 : d not }~il. \1 V t o(j)
involve themselves in minor incidents or r"I;;1 \f quarreJ". They

might feel bound to intervene if Ln d i.vLduuL« ';l\.l 1.'0 ri{',;ti~::s to

prosecute £or assault. Ho wo v e r , p r-Lvut e ~')rc ;~C.'·.:1! ..I.o n s c o n s tLt ut e

only a small portion of the tot a L p r-os c cutior. « .iti t iat e c r.n the

country. Some of the government d epart.ment.e -;.L,·.':." the T"l c on e

Tax Departments, Customs and Excise D'u Li e e '>:.crtment, fl':ice

Control Departm~nt, may also have their o\~! prpS8cutors instead

of using the Public Pr-o s e cu t.o nr who are main Lv t.r-.e p oLjc e .

CPUbliC prosecutions are carried out Ly~h{-;; T)ublic Pr()secut~,
7 8

are appointed by the Attorney General~ 1118 Attorney General'
•

by wri ting un.d e r his hand may appoint auy :"Ij'.'('c.sd:' of the High

Court or persen employed in the public s e r vi 1'<", '00 t. b e i.n g a

police officer below the rank of sub-inspec~Gr of poli~e, to

be a public prosecutor for the purposes of uPy 9CE1.Se.. Every
public prosecutor shall be subject to th e eYpJ'(;E;~, dir-e c t i OTiS

10of the Attorney General. The publi.c ].ll'Osc~(::.,1~,)r h.a v e p ower- to

appear and plead w i, thout any wr L tten author i t.y ;),";:'01'0 a.n y court

in which any case of whi.ch be ha s ch a r ge :L,3 ',,:~~(~r .in quir-y , t r-i.a L

or appeal; and if any private person .i u str-u c tr. ;w adv oc at o to

prosecute in any such case the public pro,,'::-'cnl~(I,' may conduct

the prosecution, andJ the advocate so iuStl'tlC,,;>1 shall act th e r-c i n

under his directions. Public Prosecutors 5",·:l1)(j,:" the I',t+'orney

General, the solicitor-Genernl, the Deput~ l'ILl~c Prosecutor,

a State Counsel, any person appointed u~rlcr

Criminal P .cocedure Codes or any person ac 1-1 .. r ; ,':'. L,.,,;j :::'1' the d:.re c t Lori s

of the At torney General: 2 J
THE ROLE OF THE PROSECUTOR

[Straighta"as,- it can be st.at od that, t;.'; co un s o L :['01'

prosecution~ a police prosecutor, or any I t~

prosecutor in a criminal caso, should ~;'(:;1 (, J~ e J e -,,7;? 1 i .Jc

f a ct S 0 f the ca se di, f.3pa s s i ona t \)Ly whotl~.~r: Lpl1
of a severe sentence or i'" L~ l d jJ. 0 t a ',Ie: Jut

s ent eri o e co:J F'()r" eX"El~nj)le!1 1 t :;~ ver-y CO~~f\';~' . ,

days to hear a prosecutor S;:lyi.:nG th a t , .! "I



f o: ~~ch a de f • r r en t sentence is fi t t f.n g, or if th cease

'inx c: -c;,J a pub Li c figul.'e;.J there is the u sua J rei'erence to

thr- l)ct that the person Li rvoLved is a legis}c;tor wh o should

U})]-'O-':l the La w more r-e Li giously than. other species o:f the mor t a L

world. or if the accused is a holder of a big public office,

t.hc r e is the reference t o the accused's higher degree of

responsibility, and such other things. All these talk being

gea r-od to secure the max i mum sentence the prosecutor CD-nget.

The prop/er role oi' a prosecution is to see that the 2.
prosecution case is properly or fairly presented and that all

the '.,c;::1;:ness8s in the defence are identified and f'airly exposed

to t;:,c court. According to this premise the object of the

prosecutor is not to get a conviction, without qualification,..
but to get a conviction only if justice requires it. In the

. _. 14
case of Sniani v. Repuo11cp the appellant had been convicted

of fr'_l'd by the us e of a weight ~ the parti cu1ars s ta ti '1.g that

hr: us <-;d a fals e weight. The prosecutor stated that the offence

was serious and the Magistrate imposed a prison sentence. Mr.

Jl1stic() "'iVicks in appeal baid that ••.••• "It is not the :function

of a prosecutor) as the court has more than once said, to tell

the c ou.r t his views. He is required simply to put the f a c t s

be f r= -'-' e c t '['1- t . de c Lde how .i.t. . tl 15".LOre::!-11 ou rc , rn e c ourt muse ,V1ews n e case.

Similarly it was said in the case of Achieng v. Republib6 that
it j:,,> -~;he duty of the prosecution to put the f'a c t s before the

court a~d the court must decide on these :facts.

The general convention is that, prosocution should not X
play a~y ~art in sentAncinc. But the convention in practice is

plajnly wrong that it does not deserve any serious attention

Stri.e:tJy spe a.kin g the prosecution ha s a hand in sentencing-

an d thj;:; it doe", indirectly. The involvement of the p r-oee cutLo n

in :23'? 1 «ct Lng chn r ge s t c1e t e r-mi ni n g wade s of trial and n ego tta tiTle'
f'I

for cna r ge yf p Loa is ~ .i.nt f.mat e l y related to s en t on c o . For

il1sL:_,_>cc if the p r-os e cn tLo n de cd d c s to lessen a charge of robbery

w i, th v i ol.e n c e 1\'111 eh C3.J.'.L'ieS a death sentence tr) plain r-obb e r-y

wh i c t: c ar r Le s a ]essor sentence, -f-l v .i.n: ir.::ctly .i.n f'J nenced

0';" ;-~{' '; prc s ocu t or- should Dot Ese

rJas~-;i on o ~C: and loaded r-net.o r-Lc in. support 0-[ n. conviction.
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the c:; 1~ilce they get from him and the witnesses they call at

the tit.;.: ion is th o one they giv(~ the prosecuting off'icer of

wn i.c h l)l.;l 1~ill arg'ue his case from in court. The police have

P01,C}'S to a r r-e s t ....vi, thou t a warrant in certain cases, in other

case~ they must obtain a warrant from a magistrate.

CrLminal cases are either heard or disposed of by magistrates

or d ea Lt: \'11 th b _' them 011 a prelimin.ary inquir5r 7as to whe th e r-

the p~0~scution evidence, taken at its face value and without

hoa rLn g the de f cnc e evidence, is strong enough to support the

If so the case will be committed for trial before a

jury at a higher court.

1"lo:t of the ca s e s are dealt with summarily by the Magistrates

and a Yew of the more serious ones are com"menced by the prosecutor

making' a complaint arJ-.. applying for a summons which is served

on the def'end.an t, telling him the charge he has to a.n s wer , and

the time and place when it wi Ll. be dealt with. When a case is

o ornm ori c od by summons the accused is not arrested, but occasionally

where it is alleged that he would not appear on the hearing of

the CU~2, the prosecutor may make an application for his arrest

+- - b . f t' 18suppor~~a y sworn ln orma lon.

It is the duty of the offic~r in charge of a case to obtain -v.
state,nents from all the prosecution~ witnesses, and to set them

out in \;ri. t Lng , including a statement of his own evidence if

he c a.i..•. ,zive rebvaot testimony, and to this must be a t t a ch ed a

summur y of' the f'a c t s on wh i ch the prosecution will need to rely,

set 0U+ clearly and concisely and in the correct order. This

mat.e r LaI. may need to be studied bef'ore a decision is made as

to wh e t.li er' there is to be a prosecution. The material will be

c er t ai.r.J y needed by the person who wi L'I conduct the case in the

c our t , vh e tho r- LJ(~ is a state c oun s e L or a police officer.

T"2 of 1'i ce rs report should include [t11Y relevant poin ts

tha t 1', L{!;h t a c c ouu t for the conduct of' the accused, and should

deal Wi.~.]l any defGcts in the case from the point of view of the

}Jl'"tOSCC,.- r.-Lorl~ The report should show 11.0;-1 far t:lC pr o s e cu t i.on
., 're.J .L8S

The orricer is advi.sed not tn be

cve r= c , i fi.d cri t , but to continue to look fo r' :further evidence j:f



The officer should try to anticip2T0 th0 i i.

tha t the accused might take 9 r: ,\(1 s h o uLd ;)(; r-e a..c',.c

by the accused to support his ca~e with ~alse

is rarely done fo r: mo s t of the o ff Lc e r o are 0'" ,'-c.c·n:fj,cL:·r ·.-i:.;h ';,;

the{_~ evidence.

of ~e case must

Before he

obtain Ln.f o r-n.ctt. on

of the accused including d e t c..iLs of hi s
19

He should seek the information he needs for t]1i pnrpoSL ( .. -.-~' ...,
_ j~'. l

the accused, and verify it so :far as pO:3oi.ble(, c :n o thc i- cur ce s ,

It is an es sen tial part of th e p r-epa r-at Lo n o t

ensure that the prosecution witnesses arc warned r-r -,
I", <,j n t t ,-L,d

D(
court~

t11.6 r : ":l .'. e.

and that all the exhibits which have to be prcc;:I:;(':d arc b~ol;{;'ht

to court. If the accused is in prison a.n d n ot 1",Cj:l:'cselJt",< ~ i;:;

may be necessary for the police to make arran!".'c),}c;nts to ,'3c:1.1re

the attendance at court of the defence witness8~. if tllcv are. .

asked to do so by the prisoner.

['Information ao out the :;,"r,',)vio'ds hi["tory of She UCC1J~~,'cJ

including details of any pL~vious convictions mu~t be ~ud~
available to the court in the event of' a con.victi.o n in ').c'Ci8.r'

to assist the judge or magistrate or a bench of Jay jus'ic~s

in deciding what penalty to impose. The Ln f'o r-ruu t. on wi J.'l. L;(;

case who may be cross-examined by the accu s ed

r-ep r-es erit Lng him.jvpolice of f i cors a re advised

hear-say evidence, but it is quite comrnun for

1.:.()·t to i n i ";"__r~.~JG e

evidence, about antecedents to Lri c Lu de i:n h i.s ~;!;:"t<c,ment

information given to him by t.ho accused, \"hich~;l naI:lu'( ,";

things often cannot be checked. In the c i r-ourn s i.:..n<:;e s, t hc

officer will usually explain to the co H't the ~,~"I.L(>? of

information and how far it has been verified.

(It is the duty of' the ofLL ser giviHC thi « t : vi.d onc e ,'c[:,c

court to do so 'with a.b c oLu t e f;:irr~(~ss and i.lil}la..:.'t;·,;;l_',ty aT:--: t;, K~
include any material tha tis fay ou r a.bLo cu f-·h(, ",'. \.:L:.' cu.

statement of' t.he a.cous ed t s record sh oul.d be OF,'),

his solicitor who should also b8 told a.b out

of the prosecutor, or the v.i c t i.,n of'

they are not he must tell the prosecutor.

.,



that they are in tho ri.ght pJci'-C at t.h c ;'_I(~'ht -;",1 '<» and that

they do not leave the court hut. remain un t..i L Ll(' c a s e -u;

concluded, unless th e court a Ll.ows then. to be J_ ,'_i_cased ear Li.e r ,

He must make sure the p r-os e c uti on w i Lr-os s e s c'; _-'1 t.he Lr- expenses.

The o ff'd c e r- in charco must t a k e p a r t.Lc uLar- eel' , eJl,:t property

has normally to be kept until the cas o is COL(~ I ,JJ<~d~ but in
.Jre.e..",:rJ...
~ee~ai cases, where the pr-op e rty is rie ed ed f(J-' :::; p e r-e on r s use

or w-here the property is pe rLshn b Le it ,,'ouldbr: :cccarned to

the owner' on his undertaking to p r-odu c e -j i; at t;!(" trial. The

officer in charge of the case at t.e n d i.n g at COlE't nrus t assist

the court and the La.wy e r (prosecutor) c orrdu c Li.n s, .he case in

every possible way. But it is no part or his duty to try to

score unfair points agains t the d e f en c e , whoru he Jn1JS t assi s t

provided that it is not Ln c on s i s t eri t with h i s o t h e r- duties and

responsibility.

Having described the duties of the ofric(~-in-c~arge of

t.Ire case whose main duties as I have laid th eui a r-o to prepare

the case for the prosecutor in court ...•• 1 w.iLl. 11'1'" turn to the

duties of the prosecutor h i ms oI f as he c o'ndu ct» th e case in

court.

First and foremost the prosecution Las to di.ts c Lo e e all I
~-'

wh a tit has f oun.d out or tha t La::, como .i '-; J:--wwledG'e

during their investigations 'h~ther it is f av-ou _''::bLe to it or

not. In the first place the prosecution is e~rpc~ed to produce

all the obvious witnesses. By all the oLv i.o u-. ',,-1r.n e s s e.; I

mean persons present at the serne of the crim~ ;J"rl other persons

wh o are obviously able to thr-o c, light (;;1 xe Levr nt ov en ts. The

prosecution is expected to caLL such w.i, tn c s s e e \,ij,~ the r- they

fully support the prosecution's case or not. Th2re is no

fcrmal rule of practi c e to tb:lt effect, hut i 1 ~-c~ 101,T5 Ln cv i. t a.bLy

from the nature of the burden that ll.i":..:?- __~:l:cm_2'>," ;2.;,-:::.:secut,ior~.•

They have to satisfy the c our . l)eyond a r-oa s or-a ' .:;,:_'d onbc , on.d

the absence of an obvious w:i tn e s s can ~,',--,~-,83;,,' y ·")e used by

the defence to sugg(~st good p;ro,-md for s r rn a ,li,c~::' L. For

example, the defence might s ay , II the TJ}',::3' f .u t:'. ;1,-,_ !FtVe call r;d

wel'6 In ~h~ company 01 i

"*

C? Must it not be because hi.s version 0:' [;1113 ,i ,-;< u:cnt wou Lci

it, does nut that or itself' 5ll<·'C.-.~<'t:
t~b"'''''':'> ~



X"l·,,(·ver, this docs not mean

tha t the p r os c cu t~,(,;) is 1'. It ,,1 t'J ca ,l i every person wh om the

police tnl;:c a s t c t.omon t. i I i:"~::: c our s e of their inquiries,

not\:ith~)tC:dJding th:..1t thc::- ,';'i1.k his 0 ~idence to be quite

i n the case of .Abdu LJ a h

witnesses callinG into

th, ,h\ty of i_'losecution w.i th regard to.,.
t.h o oou r t "!at;; La i d by Sir Joseph Sh ev i dan

.y. It wa s held in thi:s

not bound to call the wit

" ~e that ~h2 prosecuting counsel is

v-sos who h vv e made d i sp os i t Lo n (or

statement); he is a rnini!"~"'~ of public justice and is only

called upon to lay 'hefor~;~hcl court su ch facts as 1);-' thinks

the interests of justice d cr a nd , Ilis duty is sat i . d if hp

has in attendance s uch wiLI"_3ses Q.S 11;:) does not ca ""0 that

they can be called by the <IL fence .i r desired. Sim! _arly in

the case of R.V. Ed.:!.~lrds ::,:,,_,(! other:?,; 1 .lu s tLce ErIc (as he then

was) sa i.d , tl.Hy O\,'Tl Lmpr-e s s.l ,)C' is cLoa r and I believe a majori ty

of Jude-as Ira v e di < ct.Ln tly (~('c Ld ed that the counsel for the

prosecution is not bound tCl call all the witnesses at the back

of the Bill. He i~ a MinCt:-1..cr of ,public justice, and is called

upon to lay such Ia c t s b e fo r c- t.h e c ou r f or jury as he thinks the

interests of' justice derna od ..:i."

Justice Aldersun B. j f.A. -~llc case 22of R.V. Woodhead -wont

further and said, "you a r> r 1 1 awar o J presume, of the rule

which the judges ha've La t o l y laid down , that the prosecutor is

not bound to call w it.n.e s s c s. rro r-oLy because their names are on

the back of the indlctmenl. The w.i.tm o s s e s , should be c a Lled

in court because the prist:;:',;' miGht o tb cr-wi s e he misled; he

might :frolllLheir n;-";i'~'5 boi n r, on th o bill have relied on your

brineing i.h e:n 'he r-o , ..rrd 11.-:,', [lC'glect2\1 to bring them himself'.

You oug.ht Lh e r e f or e tv h a . ( i';.mH in o our t , but th ey are to be

called by th e pa r t.y wh o n or ~. their cv i den c e , This is the only

sensible rlllE:.H

court,

irrelevant. or uri t r-u t h CHI, CI' ro- ,
.~;: .-._, be Cxptcted to do is

can exercjse his ow~ 'dLs cr :: : \)11 n ot: ;:0 ('z..1 all 0:[ them a.nd no I '
clo so. -,'he p r o s c cr rt i on CHTlI10t be expected\.; <one can force him to

to make <35 part ofL1leir C'. ,,' ',~"idenc(' ',.' c h they consider

does not j o s i tLv e Ly te qu ir e
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Any pr evi.ous convi.ctions a f fe ct i ng th.o c.ha r-act.e rs, or ;:'

prosecution v it n.cs s which are e;e,'(,l'ally witlxi.n the !,:u',Jle(~ "

of the prosecution but cannot ron~ily be ascertained
24 b .defence. The prosecution must make it availa leto

Also the prosecution must make available to the dcf enco a nv

krrown convictions of the o ornp La i.nar...t - tha.t is, the IH>rEuJ.

against wh om the crime has been committed - or of a.ny at}".'

witness if the convictions are relevant to the cha rge or I~-'

the credibility of the witnesses. There must also 00 ;"U1,;·d·'.,',

to the defence a copy of any report made by the prison d or-t . l'

about the state of mind of an
2
f,tocused person in cus to dy ; t.h~ :.,
-.)

may help a defence of insanity.

In the same way the police are expected to make iJlqu~L'32S
from anyone ,.•hom the accused may name in his statement to t:'2

police as krrowi.n.g some material fact.

of making a statement to the police - a great a.dv a.ntage for

an innocent man ., is that he can name persons who may be 8.1.';('

to support his story and invite the police to go a.n d see t hern

s vr a i.g'h t al.•ay. If the police should fail to do so, the pr0~~~~-
tion's chances of getting the jury to disbelieve the a ccuv cL"s

story at the trial would be greatly diminj~hed. It is I'P(,(!,'·'·," Leel,, •• J."~' _

that to a large but • undefined extent t.ho prosecution l1.av(~VlG
? r- ( - \

duty of making inquiries for the hcnefit or both s~_dcs·-.J ~'-. n"~c;

flows from the principle that th ~ duty of th o pr-os ecu iLo n c-

to get at the true facts and bring them, before t110 court ~'r:.,~

not just to obtain a conviction.

Fina.lly there is then the moct obvLo us duty of ·'c.1';.8 pr ..J-C·'~I t or'

and this is the conducting or presentation of' the ca s e 3.Ga:u.:", 1.
the accused in court. Under the pr-ovLs i ooc of the CT':L!!1in.a1

procedure cOde~6it is the duty of the advocate for the pro~c~ J~~on

to open the case agains t the a ccu sed per au ~ and he Sflcd 1 C;'. L J-,
witnesses and adduce evidence in support of the chnrg8.

prosecutor guides the prosecutioI1l-ii tnes ses in t11.('ir (,::L,,-il-'':' '-"

evidonce and whenever- they make VClC:UO s ta t omcnt s , it J_S hi s.

duty to ccrb~ect them to clear out the douc t wl i i.c.h ·,'vu._i_J L e

croated by such statements.

questions whi.ch a r-e Lnt onded to gujde th'.:: \:i.tnesse::=, VI hLL>;-; , t:;

.....~.;. L .......•... , r~.'.



p ur-p o s e l.y 1;0 make , . ;- ("~ , '. .e
purpose of the pr-o.s c c u t o r' _. 1'y this J. ''', ;.n. ::"OS('~1..1
s ho u l d not ask Le a d i.n g q uo st Lun s , j'",f", ,';' ';-", ·.~;lLI

for the prosecution, and tJJ(: ac cu s ed f "1'.:3(:-,

not mean to Give ov i d en ce 0 [' mak e an . ~. :'<l:'.~

adduce evidence, t b cn the ("d,'v"ocate .l~()": t:~t,

duty to swn up the case aG'Gi~st such ":J C C>tl S I t ,

-:-'085

:'...t, efT: ' 1 t I,

_'.,cut i t .• ,

A prosecutor ma y also initiate Ct l'i.~O- :::;;

the kno~ledge of a crime.

being committed he has the power to a~rest

charge him w i, th the o f f eri c e , This CO,1.0::; a',·

that all the citizens have an ob Lri ga li c u tcl

arrest such people wh orn th e y !<10Y think trs L.

.t.

I :.'~ f~ once.'}) c

c rLm e •
•

Secondly most of our prosecutors are po l d c:- '~'"'i c e r s ;":" -h(>re-

normal duties of the police officer. I J'j t

(and this is true in most cases) the prose'" ,o:!,":i GUl,;,,:: .owar-d s

any particular case begins only after ~he ~r
charge after arresting a eu s pc c t or a tr or- ;:: ".,.;'pl d.ini· i .s lllc1.de.

This chapter has been i '~.tended te. .l ook 't L"8 p r or ')':1' ;:'iol1.

an o:ffence until t Ji c 't i me U)C case is heard

process as starting from the tLrne an ac c us .' : i.': ,·'lC.U'{',,' ". ,n

sentence is due to pass.
CiAis whether the police do prcs e cu t.e or ~.

every ~f:fence they come acru~~. This
answered by venturing into i 1-.c de c l s io r

wi Lf, be my aim in the next r.ll2.1,t(~r

r i1 L S



17

THE DEeI SlON TO ~JH()SECUTE: CHAPTER II

It is, per-haps , natural t hac t.h os o r-e spoos i.b I.e ~~'(".' r::l1.cor;·~il}:-':

the criminal La w should be reticent in d l s cLo s i.ng :h'··.i t , ,:'I:::ly

they use their di s cr-et i on , and be ~chutious in dos cr Lo >1<.; tho

factors that inf'luence their decisiolls. Vll1.Crl :-:-:.orn e o f ~-.o i;.. c (,.:;S

are ignored and some o f'T'e nder-s are not b ro ugh c b oI'o r : Vt':' c ourt.,

there must always be suspicion of tm F'a.Lr-n es s , and <lei:: iui s t r-atLv o

officials making such decisions in private are Lia.bL« _.J "tie

attacked e i, ther for showing partiali. ty or for c ori dont.nr; Hrong-

doing. Such charges are not easy to refute.

al though it mu s t be a.drn i.ni, s tered impartially 1 canna ,: ;)t:~ enforced

indiscriminately. It would clearly be Ln tol er-ab le if ",'::'T'Y

breach of law, regardless of the circumstance~, were rsJ.entlessJy

prosecuted in the courts.
•

The danger of ill-informed criticism is more likc~.y to

rise from lack of information than from disclosure of ~he

cr.n s Ld er-at Lori s which prosecuting authes must t··lh:..,into

account if the Law is to be enforced" . and Ii umone l.y,

Many questions present themselves for discussion.

ext en.f is discrimination p r-act Ls ed , and on wh a t grol:.'(l::" CUl

it be justified? \-.,Thyare some offenders br oug+it be 1.\.,1." che

courts while others are excused, and why are some c rLc.o s

prosecuted and others overJooked?

down? ivhat safeguards exist to en aur o that doci eLo n s n.r:, not

taken arbitrarily or influenced by improper prcssure~,

indeed, di.ota t ed by admini.si-rative convLni.e nce ?

T'It e discussion which w i Ll. ens ue .i n thi:::; ch.ap t cr' h'; 1,1

attempt to answer the above ques ti i GJ;S, tLoUe}l 11C,tE.:;d':.us'ci.vp.l~
-C

probably sa tis fact ory. But before s tri T,:j.ng t o ;,1.I1 SW<:-J' r.·"
ques t Lorij-, I must point out that the dLs cr et i.on t.o pro:,;"s')i'e

or not, has been judiciarilly, mor-a Ll y a.nd soc i a Lj.y j",.'~ '(;j"i~,e"2.

Although there arc no authorities ill point, in r<;eny;';;; ( ,~H:'~

a great Ln f Lu eri ce over 011r C01Jrt
1

S) s t o rn s , 1. tis

. ' :.t". -:i,"r;'('i.;:~ .

I;)£"fence 'h a s n e vor heen entertai..n.od.
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in Kenya. It is truc, that a police oI'fLc e r , under the oath
of service is bound, but he does no more than affirm tbht he
w i, 11 "to the bes t of hi s pow er ~ cause the peace to be kept
and preserved, and prevent all offences against the persons
and properties of the state's subject. 1(a)1l He is not placed
under a duty to prosecute all and sundry indiscriminately.

The English authorities for allowing the police discretion,
both in deciding whc the r- to report olfences or wh eth er' to
prosecute after investigations are not difficult to find. For
example in 1935 Mr. Herbert Williams, the Member of Parliament
for Croydon South, asked the Home Sec.retary wh.a t s t at-ute
authorised the police to issue cautions instead of summonses

1 f b)for 113, 817 motoring offences.\ Sir Jo~n Simon replied,
"The practice of dealing with alleged offences of a minor
character by warning instead of by prosecution is of long
standing and is based on the vie." tha t in the case rJ:: n.Lnor-
i~fractions of law it is possible to maintain due oLservance
of the law wi th ou t cub j ect i.ug members of the public to police
court proceedings, in all cases and at the same time to reduce
the burden of both Magistrates and police. I am r::.otaware
of any express statutory a~thority for this practice but it
has been r-e v i ew ed by the HiGh court and no exception was
taken to it"

Since then there have been other pronouncements in
the courts. When Miss Pat Arro'\Jsmith was prosecuted in 19632
for obstructing the highway during her campaign lOC' nuclea.r
disarmame"t and protested tbat she had been unfairly singled
ou t , the Lord Ch i of' Justice remarked, "T'he police c arrnoc
prosecute every obstructor or the hi g.h.way but must exercise
a wise discretion ~hen to prosecute."

The Royal Commission 0" J, '- o T) 0 1 J' c a J.•.. .1. l..! t J. ~ _ ..:.•. , went further and
said that, 'one of the main, dut i.os of the police of EngLaud
and l~ales was theL~:,espons:i1_)LJ i. t.y fur deciding \111e ther or
not te prosecute pcrsolls sJspected of criffiinalo~lences.
Textbook wr Lters fLn d no cbj((-:-l~ion .ir; princ'iple 'co the u s e

it in tbis 2 (C) \wa v --I>veL) I)

I. _
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take proceedinGs. It is common belier that if
the police k.now that a crime has been committed
and have sui':ricient evidence they must prosecute.
That is not so, but the public very properly expect
that wh.eriev er- there is sui'ficient evidence o f serious
crime the matter should come up before a law- court."

The latest authority can be i'ound in the judgements given
in the Court o f' Appeal in RV.}1etropolitan Police Commissioner
exparte Blackburn~ Mr. Blackburn the Member oi' Parliamen for
Stalybridge and lflot.:; had been dissa tisi'ied because the police
had decided not to prosecute gaming clubs in London. He applied
i'or writ oi' mandamus to compel the Commissioner to enforce the
law. It cannot be said that the court settled beyond all doubts
wh eth er- it wa s in their powe r- to make such an order, but th e
judges clearly accepted the right of the p~lice to exercise a
'wide discretion' in carrying out their duty of eni'orcing the
law. LORD DENNING, Master of'Holls, said, "It is for the
Commissioner to d eci.d ejf in any particular case whether enqu-Lries
sh0uld be pursued, or whether an arrest should be made or a

prosecution brought. In the same case LORD JUSTICE SALMOND said,
1I0i'course the police have a wi.d e discretion as to wh.eth er- or
not they wi L'L prosecute in any particular case." The court,
however, regarded it as objectionable that the Commissi')ner
should issue a direction, as a matter oi' policy~ that no action
should be taken against gaming clubs. This ruling oi' course
did not chan~e the general principle laid in other cases, that
the police have wide discretion wh etb.er- to prosecute or not.

Criminologists and Sociologists have accepted readily
enough that discretion is extensively used in eni'orcing the
law, but in the absence of ini'ormation i'rom oi'i'icial sources

e;
their theories have largely been based on American writings.-

In the Kenyan situation, the police also have wide powers
of exercising the discretion wh eth er- or not to prosecute.
Evidence can be oi'i'eredby traft'ic cbarges made by our police
officers to the motorists. It has been or it is the practice
oi'most oi' our police oi':ricersthat they issue swnmons to
those drivers who fail to give "cll.ai"to ap pear' to court at

";\
".," ~-

,.
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/"0• " c..'



2.0

whereas t.boso drivers who g-iv e Il chai II go fr-o e wb.e t h er- or no t

their vehicles are roadworthy. This thouGh a misuse of
discretion sho w s that the of':ficerhas the right to decide
- - -
wh o to issue wi, th a sununons or who not, therefore, he has the
discretion to start the prosecution or not because if he,
deccd ede not to issue those summo n s there w i.'l L be no prosecutions

In my interview with a court prosecutor in one of the
Resident Magistrates' Court, ~10 is himself a police Inspect~r,
he-told me that it is the discretion of the officer in charge
of the police station whether to institute a protlecution or
not. The first step after an arrest has been made is lor the
officer in charge of the police station, probably an inspector
to decide whether or not to accept the ch.arge which in practice
means, authorising the writing of a charge sheet specifying
the of:fence, wh i ch should be r.ead to the accused: he should be

cautioned before he makes a statement that everything he says
would be used as evidence against him in a trial.

In deciding whether or not to accept the charge the
station officer acts in an independent capacity. He has not
been concerned in making the arrest; he has to satisfy himself
that there is adequate evidence of a criminal offence for
which a p ower to arrest bas been provided. If the evidence
comes from a private p ersori , as for instance if a shop-lifter
is arrested by a shop assistant, the station officer will
probably seek to protect himself by requiring the witnesses
to sign the charge sheet as the person makins the charge.

oThis precaution w i Ll. do nothing to abs~ve the station officer
from 11i5 responsibility but it docs sometimes have the effect
of deterring a private per~on from pressing a charge whsn he
realises it is he who will have to prove the case in court.
If the station officer considers that further enquiries are
necessary before accepting the charge he m3Y bail the accused
person to report back to the police stati)n on a giv81: date.
This requirement may later be w.it bd rawn , out if iJ

;, j~s net

f ai Lur-e to repol·till render the accused 1 .i a.bLe for a rros t ,

All these pavers vested with the S(;r:Jt:tOIl off Lc er' ;..Jnd he

be h a s t118 d Ls c r-o .v- ..on \~}-J.8tllel" to J;:CO::;CCtltl:::: {J1' 110t.

,I'.J i
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DISCrn:'l'TON BY rTIlE PUBLTC P:1O§5ECUT1"ON

Up t.o th Ls stage 1 1H1ve only discussed t.he police p owe r s
to the qucstio~ whether or not to prosecute. This discussion
can be pushed :further Ly a sk i.n.gwh e t h er- after the p o Li.c e have
made their decision to prosecute, the case will be automaticalJy
prosecuted in court, or there is someone else whose decision
to prosecute or not is also needed? The answer to this question
is tha~ the exercising of the discretion whether to prosecute
or not does not end up with the police, it has to be exercised
further by someone else.

After t.h o police have made up their decision to prosecute,
a charge is entered by them and one of the copies of the charge
sheet which will contain the name of the accused and the
particulars of the crime is taken to court 4here a file is to
be opened for that particular case. Another copy is given to
the police p r o secu t or- who is in the department o:f p r o sect__it i.on
in that station. It is not neceessarily that the oificar in
charge o:f the prosecution department in the particular police
station will prosecute the case personally in court. If the
case iQ a complex one or it is a sensitive ease~ it may be
prosecuted by a State Counsel, or the Deputy Public Prosecutor
or even the A't to r-noy C'en.e ra L himself. 6 At this stage the
Public Pr-ose cut or- bas no aLt er-na t Lv e except to appear in court
on the mention date of the case. After th e case has been
men t Lo ncd the pro seeu tor und er the Crimina.l Procedure Code 7

pro..f .l.-L.4J ~ ~
has the power to withdraw the ~roGoout~~g from the court before
the judgement is prcnounced. The Hi t.hd rawa I may be dore ,,,1t11.
the c ori seri ~ of' r h e court or on the ins tructions of the A -t: corn cy
Genera 1. This k:i n d o f' w Lth dr awa L can only be done in the
surbordinate courts. It is on very rare occa si.ons "1;16n the

court may r-e tu se the c on sent of the wL thcll'('L1,ra1. or the p r-o ae cu tt.o ns
once th e prosecutor req J8i:;tS for

On d oubt fu L cases and those cases ,-,hi ell a re c o.np Le x and

.legal advise i;::;n eedc d , the pcLi.c e n r-ose cu hn's write to t.h e i r-
Senior State Counsel at t.h o provisional headquarters f'o:c r~dvisc.

The State Coun~€l gives instructions basing

p o L'i ce prosec'j" ..'·.'.
Co uu s e L to

",.-;....i Lhd:.(d. \.~.;.lJ 0 L' t.I:C tJJ.":)::~e ;>ui -i. ():!'J ~ e ~.
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that even the prosecutor in the surbordinate court has to a
certain extent some part to play in the exercising of the
discretion whether or not to prosecute.

Under constitutional provisions, the Attorney General
has power in any case he considers desirable to institute

9criminal proceedings against any person before any court in
respect of any offence alkged to have been committed by the

10person. Similarly he has power to discontinue any proceedings
in court by entering a nolle prQ2.~: 1 The p o we r' to take
over proceedings instituted by any other individual12 and to
discontinue them, is vested in the Attorney Ganeral to the
exclusion of any other person or authority by the constitution.
But -in practice the Attorney General being a very busy man')
and therefore has pressure of work, he can-delegate these

./

powers· to the law officers in his chambers. In exercising
the powers set above, the Attorney General is not subject to
the discretion or control of any other person ·or authority.
This in theory is meant to ensure that there is impartiality
in the exercise of the powers. It is clearly seen that this
power of the Attorney General to issue a nolle prosequi gives
him and his Law officers (State Counsels) a wise discretion
on decision wbether to prosecute or not. Although the case
may have been taken to court for hearing, tho moment the
Attorney General or his law officer who normally is the Senior
State Counsel enters a nolle proseque the proceedings of' that
partic~lar case ends up there. To that extent the Attorney
General or State Counsel has determined the fate of the prose-
cution of th~t case and in this way has exercised a discretion
whether to prosecute or not. "ie can theref'ore say that according
to the above discussion the discretion of the decision to
prosecute is exercised by both the police and the public
prosecutors but to a larger extent by the police.

PRINCIPLES UPON WHICn DISCRETION IS EXERCJ:SF~D

T'he r e is 110 Lai.d d own pr ocedur-e whi ch t.he p oLi.c e Sl-10ul(1

follow in order to exercise their discretion whether or not

crn the facts of tho individual case and the perso~al views 0f
the one wh o is exe r-ci.ei.n g th o discretion.
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exercising the discretion. The discretion has to be very
carefully exercised for the way it is to be exercised con-
stitutes a very important factor in the adminisbra~ion of
the criminal law.

The first question to be considered or decided is whether
there is sufficient evidence to warrant a prosecution; but
it is also important to consider whether the prosecutinn is
likely to succeed because it is bad- for the administration of
justice if many prosecutions are undertaken when there is no
reasonable hope of obtaining a conviction. Sometimes, however
there may be special reasons for launching what is legally a
weak case, wh eri the defendant is morally guilty and the legal
point is an arguable one. Thirdly, there is the question of
public interest. For example, it is no argument against
prosecuting say a solicitor that the result of the prosecution
may be to shake public confidence in solicitors. The Law can
be no respector nf person or body of persons. Howevers some
proper considerations of public interest arise and these are
tc be considered below.

POLITICAL CONSIDERATION

Government have to accept that from time to time,
prosecutions will cause them emba r-r-a ssrn en t , Instead of this
embarrassment, the government decides to drop the prosecution
even where there is no doubt the culprite will be found guilty
by a court of law if prosecuted. This mostly happens w~~n
the prosecution will involve top government officials or top

.b"-; I'\q
poli ticians wh ose prosecution may eei~1't the government in
ridicule to the public. There has been several reports of
scandals in our daily newspapers of which some of our top
government officials or top polltician0 are involved but rarely
if' any, are these people pro::;ecuted(13(a) The reason gjven
for failure to prosecute in such cases is that it is not to
the public ~nterest to prosecure. A very good example lS

the 'Mung-ai easel or the I Ng or-oko ' af f a i r , Mungo.iwho 1:'ClS

an Assistant Commissioner of Police in the Rift Valley
Province during Kenyatta's r jgn and for some fe1" months in
tll e N y a -:l (\ r"'(·\!',.~"t~'"':"\"r- , ,~·-:,'n -!- 1~!.~.,.,~ }".:-. :' -,\-"r'"1'~ C' r, (t. ,') -> ~ r ;'-.'1 r~';1"; (~. :::} :=:! (~":": i.""'o :1 i ,}

t h e Hift Valley under the /r~:;hat 9 th(, e qo a d l.,r:(ll be -u.:::. o d

I
t -) I;
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to curb the stock thefts which were rampant then in the Rift
Valley, but the squad it was alleged wa s specially trained..-.
to assassinate some top politicians and government officials
inclu~ing the then Vice President Daniel Arap Moi soon after
the death of Kenyatta. Mung~ran away after the affair surfaced
and a warrant for his arrest was issued. He however, came back
to Kenya from his self-exile voluntarily and 'vas arrested at
the Jomo Kenyatta International Airport. Laterlj~)nation
shocked by a report in one of a daily's headlines by the
then AttorneyGeneral Charles Njonjo which said that the
government had decided not to Pfosecute Mungai. The daily
quoted Njonjo saying "Everyone jg Kenya is aware of the
disappearance of Hr. James Mungai, former Assistant Commissioner
of Police (Rift Valley). Mr. Mungai r-e tu r-n efl voluntarily to

was

Kenya from Switzerland on December 20, 1979. I have considered
the whole matter of Mr. Mungai's disappearance and the 'Ngoroko'
affair and I have decided that it would not be in the public
interest to prosecute Mr. Mungai ••. _ I have directei that
the directorate of criminal investigations and police file on
this matter be closed."

Though the Attorney General's statement above would like
.us to b eLi.e v e or accept that the Mungai I s prosecutions were

throHn away due to public interest, there is also a tendency
for the public to think that there were some sbadoHJ!f.ythings
sorrounding the "Ng or-ok o ' affair of wh i.ch if Mungai wa s to be
prosecuted could have been revealed to the public and the
result would not have been sweet. At the time of Mungai's
disappearance there were allegations that other people not
in the police force were involved in the' assassinatio:n' plot.
Most of these people were alleged to be still in the Government

14
wh en the prosecution was thrown away ,

Another exrdmple of the Attorney General's discretion is
where a spy is caught betraying secret information to h ost i.Le

powers. There w ou Ld be demands to know why securi ty p r-e cau t i.ons
have proved ineff'ecttve14(a)in tile parl:iamc:mt. The pr-osecnt i r-r-

means and therefore careful discreti.on has to be exercised

herc1 wllAther to prosecute or not. However spi es are dangerons

. .. /2'5
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to the internal and external security of' the sL8.teLl];~t in
most cases they have to be prosec.ut cd despit e the da.ll[','ers

t" 14(b) T dwhich would result due to the prosecu lone reason an .
its allied of'fences of sedation, mutiny and others 3.re only
pro ecuted at consent of the Attorney General. This is fOO

in order to allow careful scrutiny of the case before it is
14(c)brought to court. The treason cas e of l+u thernba is a

good example of this. In the judgement of this case Justice
Simpson of the High Court of Kenya cri ticisedlvhat he caLl od ,
'inadequate investigations' by the authorities before the cafOe
was brought before the court, saying the \o1holeprosecution
had been ill-advised.1I

A discussion of prosecution in which political considerationE
come to the force would not be complete w iihou t a rei'erence t c
trade disputes, since the threat of industrial strife is almost
as damaging to the welfare nf the nation as the threat to war.
A sensitive political inst~uct is needed to judge w~eth8r
criminal proceedings against strikers are likely to bring
about a settlement or provoke more trouble. For example on
May 15th 1950 14(d)major arrests of trade W1.ion leaders took
place. These arrests prompted the famous Nairobi Strike of
May 16tll 1950 which eventually spread throuGhout the country.
The strike continued f'or about two weeks and vas called off
on the 25th of May 1950. This strike encouraGed more union
membership to be enrolled. We can see in t.hi s ex.anrpLe that

instead of the arrests to end up the strike as it was intendA~
by the government authorities, it prompted it ~nd thUR p~ovokcd
more trouble than would have been expocted had the arrAsts
not been made.

A very recent example is that of the doctors' strike las~
year (1981) whi ch brought chaos allover the r-e pub Li.c. 1fuen
the doctors -ref"used to go back on du ty f oL'Low ln g an a L+ Lma tUE!
issued by the Minister of Health, the governlnent took ~ serious
step and police w er-e a u t.hor ised to a rr-c st do ctor s who r-ef u scd
to go La ck to work and ch.aT'ge the.u ,.;j t h can tra'J erii.ng se c t i.on
,,' ('j \ -, t' ,)4 \ ' j U o t.n e /1 C r ,

a r-r es t ed wLthin -[:';'0 days :J.nC;. som e .~
:.J .•
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Olt's dl'I~O('t~veto ~o bnck to work.g'ovornm.J , .1.. ~ > .1. >~' Tn a dr-amo t. i.o mOVE:

police in Mombasa began arresting and locking up dbctor's wjvcs
in an attempt to get them to say where their husbands were.
Infact one such w i f e spent a night in police custody 'vith a
three months old baby without food!5 This did not make things
any better and finally the government had to give in by

convening a meeting 'vith KCJl1.yaMedical Association at which it
was decided that the doctors return to work as soon as possible
on the understanding that there will be no more arrests or
prosecutions and that the government will give considerations
to the doctor's demands.

Due to these arrests most of the members of public had
started to sympathise with doctors and had started to blame
the government for the several deaths which Here increasing. -

everyday of the strike as the contributing factor. This also
prompted a very serious demonstration in the U~iversity of
Nairobi where students were sympathising w.i th their f'0l10w
me~ical students sent away in connection with the do~~or's
strike. Finally it was an embarrassing situation to the

.(.0
government to give in at the end..M the doctor's request after
having demostrated firs"! to the public its strength to suppress
the strike by arrests, but all ending to failure. It could
have been better had the governm8nt tried to save itself from
the embarrassment by tryJ.llGto solve the dispute peacefully.
Congratulations should go to the then Attorney General who never
issueelthe consent for the prosecution of' the arrested .ioct ors
for most likely tbe result o:f the prosecution wouLd have
resulted into more serious repurcusions.

In conclusion~ criminal law is no Jonger regarded as
a suitable weapon for ending labour disputes. 'I'h e concern
today when a st ri.ke is in progress is to prov cn t intimidations
and to see that the publIc order is preserved. It is seldom
necessary to arrest st r-Lkcrs f'or- the un law I'u L picketing', '31.nCG

it is the practicc of the police and strike Loaders to meet
and com e to a working ar r-angern ent on wha t can be pormi 't t ed ,
Nevertheless, clashes and ugly scenes are always ljkely tu

- ..,J ;.~.t .. J... I., _:~. ,.,' _'_ .:~.
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or they may try to prevent su?plies being de]iv~red. In such
a ease there is no alternacive except to let loose 1:110 fierce
G.S.U. squard to diBperse the strikers and iY necessary make
so~e few arrests here and there. This should be done wi~h the
motive to get things under control.

OBSOLETE, CONTROVERSIAL & UNPOPULAR LAI-1S

The discrimination and responsiveness to the public
mood which must be shown in dealing w i. th offences against -vhe

State and public order are equally required in enforcinG the
law relating to the whole range of criminal offences.

It is understandable that those responsible for making
•decisions are reluctant te disclose the reasons which influence

them. 1&en asked by a member of Parliament wh.y no prosecutions
has been instituted, the classic reply given by every Attorney
General is that a p r-o secuc i.on wo uLd not be ill the puhlic
interest15(a) There are s ome t i nes good grounds for r-et i.ccn.ces :
it wo u Ld be cruel, for instance, to disclose that no action
had been taken because the offender was in the Jast stages of
an incurable disease. The main objection, however, of giving
specific reason for dropping a prosecution in a particular case
is that it will inevitably be adduced as a precedent in future
occasions.

Nevertheless, sufficieHt l11Cl.terialiE available to
examine under general sub-headings some of t~e reasons why
prosecutions are considered undesiraLle altough 'th ero is arr.p Le
evidence of guilt.

OBSOLETE LAlv ./
Some Jurists have taken the line t.b a t if a La w is

on the ,"tatute book it should be enferced. By turning a

blind eye to a law that has outlived its usefulness t.h o cxecu t i ve
t.(

po ••er is not only ~surpinE; the f un ct.Lons 0:[ tilelC[;,if;1ucure

but obscuring the n eed for a.boLi eh.io.gan uriwu nt ed 12'-''-.

there are some Law s that remain on t11,~ statute l.)ookt n r-o urh

to puhljc opini00.

I r; ,
e I 1'- .
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one would expect an acti e legislature to repeal the law,
for its existence is always a possible source of anomaly and

1 6 ~injus tice in Ln.div i.duaL cas es . Ilowe v er' 9 the ..•v or-k 0 f' repeaJ Ln g
or amending a statute is slow and laborous. In the outcome
it can be expected that new legislotion will abolish many
absolete statutes which have fallen into disuse. But the
law cannot be modernised without going through the popderous
legislative machine; parliamentary time is precious and members
are so eager to pass new laws that they cannot spare little
time to survey those that are still lying among the accumulated
debris of the centuries. Wilcox A .1". says that "In such
circumstances the police in En.gLand do not consider themselves
to have aby obligation to rake about in the dust to find

~'OJ.J:i?, ~
archaic offences - blasphemy -Fel -1;<'£.1- y, pro:ftlneswearing or
desecration of the sabbath, which they can prosecute.1t17

Occasionally an Act long forgotten is revived •.• in
tho case of R.V. Brittain18 the Forcible Entry Act 1381,
passed in the reign of Richard II was chosen for the prosecution
of three men wh o had forced their wa y into a house wh ere a
party was being held. An appeal to the House of Lords against
conviction and setence of 9 months imprisonment was dismissed.

ATTEHPTED SUICIDE

Sometimes or in some offences the police base their
discretion. on public opLni.on , that is t.he y pi-ck out :for
prosecution cases where most p copI e wo u Ld agree tha t some action
is called for. Most of the peop1e have notbing but sympathy
for the distraught souls wh o had b eeri dri ven into moments 01:

despair to end their lives. In such cases the police usually
does not make an arrest except in the cases wh.ere it' is clear
that unless restrained the person wo u Ld .i.mra edi.nt eLy r-cn.e w

the attempt.

BIGAMY

In the cases of'bieamy wlre re nubody has bOCE decieved
and the man and his second partner a re living together lVP1:J i, Ly?

in c a.ses whr- .

: husba~d is stjj

Filling to 1:> .nd by him.
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content to accept the si t.uat Lon , she does not wa.nt her husband
back and Kelcomes the opportunity of using the evidence of the
bigafl!ousmarriage as grounds for divorce. Ho wev er- it is a
dif':ferentmatter when a man has deliberately decieved a wom ari

and rapped her into a bogus marriage she ","ouldnot have
con templa ted had she krio wn that h o wa s already marri ed. Rarely
in Kenya, if any, is the section providing for bigamy in our
penal code is used, this is simply because the largest number
of the Kenyan society recognise polygamous marrieges where
bigamy will play no purpose.

INDECENCY

The idea of brinGing a prosecution Vlhen an adolenscent
boy c omrn i,ts as act of indecency w i. th a girl under sixteen is
repugnant to most parents. The girl~ herseif is often as
much to blame as the boy and the consideration uppermost in
the minds of the police if the offence comes to notice is
whether the girl is in need of care and control. Most of the
charges are brought against mature men wh o take a.d va-i tage of
young girls, but occasionally it is necessary to prosecute a
gang of' youths
their Oval age.

who attack and indecently assault a girl of

Even where indecent assaults take place without consent,
girls and women are often unVlilling to undergo the ordeal of
givinG evidence in court, and in such cases it is usual to
drop proceedings.

ABORTION
This is contraversial law and the decision to prosecute

is usually tricky to make. However when cases are brought to
the knowledge or the police it is SEldom difficult to decide
whether or not a person should be prosecuted for pro curine an

abortion. Nothing is to be gained by bringing before the
court, a young worna.n of' eighteen living in lodgings awa y from
home "rho has t.e r-r.t Lnated her p r-e gn.ancy by tak i.ng a pill. But

in a case where a girl of say nineteen pregnant by a mari-Lo d
n.an o f' twenty s:i x f Lr st; tries to cl'd up heT' pregnancy by

the neighbourhood a.n.dshe goes to her, the vroma.n per-f or-ms th >

3borti on using D. syrLn.ge wit h a solution of soap and wa t er .
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w it h the result that the foetus is killed but remains in the
woinb , She is La to:l'hospi talised and in f'ear that ot.h ers might
suffer the same or even die she discloses the name of the
abortioni~t. Here there should be no hesitatjon to prosecute
for the girl herself has consented to an illegal abortion and
therfore is guilty of an ofrence. But wh eri 8_ professional
abortionist is charged it is seldom considered necessary to
prosecute the woman on whom the operation has been performed.

OBSCENITY
Sometimes the police decide against prosecuting obscene

literature or libels due to the public interedt. It is true
that once there is a prosecution of an obscene book, play etc,
the public especially those people wh o had no opportuni ty to
have seen the book before the prosecution gets more eager to
see it than before. If the prosecution fails it ends up in
earning the writer a few more thousand shillings from the
sales. So instead of the prosecution achieving what it was
intended to, that is to cu~b the reading of the material, it
encourages it in the big wa y ,

LAlv UNDEH REVISION

Police usually do relax prosecutions on laws whi(;h are
under review by the parliament. Also after a new law has been
enacted it takes time before prosecutions based on it are
started.
DRUNKENNESS

This is an oth er- area where the enforcement of the law
is quite hard, and the more harsh the rules to curb the
offence, the more the offence increases. The public at large
usually does not see anythin~ wrong with drinking and therefcre
rarely are the police informed about the illegal drinkine
places. Evidence for this can be seen by looking at results
of the presidential directive in 1979 that local brew or Illicit
brews will not be J.icenced any longer and the act of brewing
the illicit stu~f, was declared ille~al. It is evident that
illegal br-cwi.ng of' the Loca],bra •.r ha s increased ruu cb of -I a t e
compared to the old d8_YS (:1::r the pr-esLdc.ntial di.zec t i vc ,
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of the drunkenness and the victim. Rarely do police officers
take an old drunkard to court for prosecution.

UNPOPULAR LAWS
If the law is so unpopular it is held in general comtempt

and it cannot b e effectively enforced by the police wh o are
dependent on the goodwill and support of the public. It is
a matter of acute embarrassment to the police to have to decide
whether and hOYI far to enf'orce repressive and unpolular
legislation of doubtful policy. If they determine not to
prosecute on a particular class of case, they are open to
the charge of assuming the function of the parliament. Perhaps
it is a fair reply that the police are compelled to assume
the function of the parliament when parliament does not properly
discharge it. The Royal Commission on police powers and
procedure in England19 of 1929 talking on ~he subject of law
against lotteries and street betting said that tithe present
state of the law is altogether anomalous, and so out of harm OIlY
with public opinion, that +h o attempts to eni'oree it are bound
to react on the morale of the police."

MARTYRDOM
A sensible reason for refraining from bringing a

prosecution is to avoid giving a person with an obsession an
opportunity of airing his grievance in public or providing a
p La t form for someone who wishes to pose as a martyr and gain
publicity for his own cause.

On Christmas Day j.n 1950 Ian Hamilton, a student at
GlasGoh' Universi ty stole from the chapel of'Ed.wa.r-d the
Confessor in Westminister Abbey the historic "stone of scone."
Its rightful place he considered, Has in Scotland, and he

t

eventually succeeded in deposi. ting Lt in the n~~ed Abbey of
Arroath, slightly dtt.magingit in 'th e process. The stone wa s
recovered and replaced in Westminister Abbey, but Hamilto!l
and his accomplices were dallied the opportunity of appearing
in court as the champions of Scottish nationalism.

USE OF UNFAIR M€..IHCbf'

If' unfair methods have been used in cat chi ng or t m Lna ls

dropped rather than that an attempt should be, mad e to [;(;Ol.<1:e
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f~v'O~~rQv~eatotls are used in order to get criminals. Also wh er-e
an accomplice wl 0' turns out to be the wi tness of the crown
in a case where a dangerous criminal is being prosecuted is
granted immunity from prosecution in return for giving the
evidence.

TRIVIAL AND Tl:!~CHNICALOFFENCES

li'inally there are many trivial and technical La.vs which
20the police would not enforce. Minor motoring offences are

often dealt with by a warning, and a motorist slightly exceeding
speed limi t at night when the roads were clear wo u Ld be surprised
if he was prosecuted. Similarly minor assault casey are usually
dropped at the station after a word by the police to the

21complainants and respondents. Parking offences may also be
dealt with in a reasonable and tolerant way. At any time in
any urban area there are thousands of vehicles which are not
parked in restricted streets, but which could be said to be
obstructing the highway.

MISUSE OF DISCRETION

Having outlined some of the general principles on which
discretion is based, it is now appropriate to mention something
about the various cirsumstances on which discretion can or is
usually misused by those wh o exercise it.

It has been mentioned in the above spction of this chapter
that, police officers do misuse their di 'etion of whether or
not to prosecute by using it to obtain bribes. It is a common
experi eri ce to tho se wh o use public transport20 (a) especially
in the rural areas that most of th~ cases that reach a court
of law on traffic matters are those cases where the vehicles
own er-s refused to bribe the police officers on the .highway.
It has become a common practice, and it is a.ccepted by the
vehicle own ers especially "Ma ta tu " commuters that every m cr-n.Lng
each vehicle must pay a fee of at least Shs.10 or Shs.20
Thi s fee is in tended to exempt the particular "Na ta t.u " fr om
any traffic offence prosecution the whole of that day. This
has led to overloading of passenger vebicles and usage ~f

occur everyday in o~r Kenyan roads.

discretion bas bCfn:ll.lfjOUto procure bribe'S by th.c p oLt.cc otfLc c-rs



include the illegal brewing of changaa and tradjtional liquor,
prostitution and other social offences.

We have seen above, that the Attorney General and his
immediate officer as public prosecutors do have the discretion_ _ 22
to prosecute or not. Under the constitutional provlslons
the Attorney General has the power to discontinue any
proceed~ngs in a court at any stage before the judgement is
made, instituted or undertaken by himself or any other person
or authority. This he does by issuing a nolle prosequi. This
power of the Attorney General to issue a nolle prosequi gives
hi:n a very powerful discretion on whether to prosecute or not.
If then this discretion of the Attorney General is misused
very adverse effects will be :felt in the action of executing
judicial services. The Attorney General although being a civil
servant is also a politician and is more inclined to lean in
favour of the government than carry out imparti~l decisions.23

There have been cases where nolle prosequi has been
entered to exonarate political collegues. In certain cases
corruption has been ulleged. A study of frequent entries
of nolle prosequi will indicate that there has been an abuse
of this right. The press has since 1965 been reporting various
cases of entries of nolle proseque which involved prominent
people. On the 24th of April 1969 for example, a report
appeared in a local- daily24 "Councillor Acquitted" In that
case a Nairobi Councillor who was charged w i,th the offence of
thef f by se.cvan t wa s acqui tted in a Magistrates Court after
the prosecutinn withdrew the case. :nspector Kyanzi said to
Mr. J.R. McCready that he had been instructed by the Attorney
General's ofrice to enter a nolle proseque in respect of
charges against Sendate. No explanation to the issmance of'
the nolle prosequi was given.

A similar report of the use of nolle prosequi appeared in
the same local ne;v-spaper.25 The headlines were "Three freed
on Exchange Control case takes a. turn." Rashid H.H. Patel ,,'11.0

was represented by Mr. B. Georgiadis and P.R. Trivedi and
D.W. Viran both represented by A.R. Kapila and R. Shah were
discharged after the entry of a nolle pro~Glui by tho D0PUty

••• / J.'"l
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It was only st~ted that these people were discharged after
an entry of a nolle prosequi. NothiDG further ~as explained
to the public so 'that they can understand the true position.
Such a state of affairs is incompatible with the proper
exercise of the discretionary power. Then another headline

in the same local newspape~6"£25,000 brible rumourappeared
refuted, Asian jailed." The rumour was that a bribe of
£15,000 was offered to a C.I.D. officer Mr. Baine as an
inducement not to oppose bail. Mr. Baine later suggested
that the bribe be increased to £25,000 to induce the Deputy
Director of Prosecutions Mr. Hobbs. Mr. Hobbs explained that
what concerned the Attorney General was that a large sum of
money has exchanged hands to secure a nolle prosequi. It was
w i.deLy rumoured in t.own that large sums of money had exchanged
hands. He recalled that in the course of pormal acceptable
plea bargaining on friday the question of nolle prosequi was
raised for the first time. Because of the rumour, he put
the matter to the Attorriey General and said, "The p_:..torney
G::ner2tlwishes me to say that if anyone is under an impression
that curruption served this nolle prosequi, there is a absolute:
no truth in it.1I

srr- OF
The reputation of the Kenyan police has on many~~~Olons

been tarnished. When the police are asked to investigate a
case they do so, and after making a charge aginst a suspect
the case is w i thd r-a wn at the last moment. The powers of' the
Attorney General are sometimes used to let the criminals off.

The 1976-78 coffee thefts cases illustrate clearly that
people commit the sallieoffences. Some are prosecuted and otherf•

A In. t· th t.' Lv icase .~ p oi.n 1S a' a.nv o v i.nghave nolle prosequi entered.
two Members of Parliament- Godfrey Muhuri Muchiri and Jesse
Mwangi Gachago. The two were charged wIth the Jorry drivor of
stealing 485 bags of co .ffee in transi t f'rom Malamba to Nomb asa ,
The driver was discharged after the procecution entered a nolJ.e
prosequi~7 Superitendent Nene - a Personal Assistant of the
Commissioner of Poljce Mr. Bernard Hinga provided an escurt for
the lorry carrying the stolen coffee. The Chjef MagJ.strate

'.. L I. ~ ~;,-

even said tho. t Nene S110uld be cha rged th, (}I'.gh the At t or-n e v
r« 1 I ,p.,.. 28\.:It~nera_.S o ri ace , Up to no w +h e At.t or-n ey Ge:neI'rtl.·W'!.'" n ev er



charged Nene. Muhuri Muchiri
. h. 29a political one ag&lnst 1m.

said in court that the case was
I think what he ::;aidthough

rejected by the Magistrate had truth in it. In my view this
case is a clear illustration that prosecution powers have
been used to subdue political opponents.

IIo\if CAN THE DISCRETION BE C01TTHOLLED?

Once it is accepted that there has been a misuse of
discretion, and if the law is to be enforced effectively and
sensibly some measure of discretion is essential, it must be
immediately be asked how that discretion is to be controlled.
In the case of Sharpe v. WakefieldJOLord Halsbury declared:
Discretion means, when it is said that something is to be
done within the discretion of the authorities that something

~
is to be done within the rules of the authorities, that some-
thing is to be done within the rules of justice and not
act:"r<iing to private opinion, according to law and not humour;
it l~ not to be arbitrary, vagu0 and fanciful, but legal and
regular.

Nobody, however, has been able to formulate rules fettering
discretion. The reason is not far to seek: discretion means
the freedom to break rules and no clearcut ree;ulations can be
imposed to determine the extent to ",hich this freedom can be
used. However, there are ways and means which can effectively
be used to check the use of the discretion and the following
ar~ some of them:-

(i) JUDICIAL CONTROL
Perhaps the most powerful influence on prosecution policies

is exerted by the courts. Magistrates and Judges can show their
displeasure when trivial or oppressive ch ar-ges are brougbt
b ef'o re them by .in f Li ct i n g a nominal penalty or giv i.rrg an

1 1· h 31 J)abso u t e C a sci argf:!. -,l,eto this prosecution will soon becorne

discouragect if thpir efforts are a chLe v Lng no significant
e1'fect.

') I)

·i.~l~~''"('{.~'~·;..~1<:~d-:r.... C-:."'i.t. ~ 0;--- -i.
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or ridiculous are used to describe the charges brought by
the prosecution. 'Public reaction to headlines in the press
and the news bulletins must be taken seriously by the
authori ties lor the law cannot be enforced efi'ectively in
opposition to public opinion. Public scrutiny of this kind
is beneficial and must go along way towards ensuring that
the law is not being enforced w i th undue harslmess.

SUPERVISION BY PARLIAMENT
Members of Parliament are able to raise questions with the

Attorney General about decisions to prosecute or not to
prosecute crLme c wh i.ch come w'ithin his limited sphere of
responsibili ty. Ministers t~~;j are accountable to Pa rLi.ameri t
for the enforcement of the ~ by their departments.

or

Parliament may also control the exercises of police activities
by appointing specific committees to probe a.ny questionable
ac+ivities being carried out by the police. Other controls
LncLud e public opinion. Police officers do pay-heed to
criticisms m~de by the public, complaints of injustice especially
when wr-on gd oers seem to have escaped prosecution through
negligence or ineptiness are taken up with avility in news-
papers and radio programmes. Delegation of authority~ police
coordination, training, supervision,
exercise of discretion.

ete also do check the
, .. v ut- . ~ .....

CONCLG::::;ION
Although • .J..lL is possible to group under sub-headings as

listed above, the variou s factors to be taken into account
when considering whether to bring offenders before th.» courts
or to take some alternative action, individual cases seldom
fall neatly into one category. In practice several factors of
varying weights must be balal1ccd against each other. 1 have
touched on some 9.1 the c on si.dcra t i ori s which sway d eci si on to

- 11'1prosecute or not~one way or the other, but T cannot claim to
have exhausted them. The sub jo ct n.eeds a moro sys t emat i.c
discussion aild closer study by senior ofrLc ers, cri.ti.,.~sand
commentators thab I have attempted to do.

a lobi trary FtC t Lons by the execu live it ma y ::.;c(~mdi. S t;o:tr,),. !nG'
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to reach to th~ conclusion that discretion cannot be fettered
by rules. I would therefore ask institutions concerned to
apply effective m~asures to curb the Inisuse of the discretion
whether or not to prosecute.

•

,



U;TH0DUCTJm;

the pr-o s e cu t.riou ('x~:·:;;"3(" is C;'T",'ied out, and how the decisions

In lA·C.b chapters; it has clearly come

out that, the poL'ir . 2.1-e the ,. a j or- people in the matters of

prosecution and a Lso ',;u a 12.r:;r:~ e xt ent , are the people who

In other Hords,

our. prosecution e y s ....r • ;.5 m.. : 'J:;')" urrd e r- the police force.

In the pr-e s or.f ~>apter:. T arn gojng to look critically at

the que~tion of wb~1~lEr the police are the suitable people to

be entrusted with ou~ prosecuiion systems or otherwise. J \>ill

carry the analysis systAmatj~ally starting frQm the time when

a suspect is arrested un t i.L dH,; time 0-<" judgement.

My: criticism ~:;~1,-)L11d not be seen as a total c ond eu.na.t Lon

of ~ne presen t s y s t ';;;':'; it i" (Jl1.1y aimed a t pain tin e out wh e r-e

the eystem has fai10~ a~d as to wbat should be done to rectify

the situatiol. O'u r' I'.: CS8nt s ys torn can be commended for the

good w or-k it h a s d on e .i n our court s which has contributed to

the good reputation uar court3 have in their duty of discharging

justice. Most of O~l' polion prn~ecutors ar~ very good at their

work and have carri2~ l~ out quite effectively. Infact some

of' th e La.wye rs (ad'-oc:,:>tes)1 wh orn I have s po cen to about their

opJnion as to the quc.l~ty of ~J10 police pro;ecutors, have even

gone to the oxt.e nt 0;' .ayin.;· :;!;"" L e c rno of ·~.;e police prosecutors

carry out th e Lr- pr , c·,·c:.'i"ions l);'ctc:X' than W<:.-:,)'· State Counsels,

wh o ar e quaIified:1 '-:,,'"'TS.

there is a p~rc~~ta~ It ~s this per centuge

<.1 i.C8 ~i '. ~h_f., 1"'15 j~';j .-' test c o u.rc s

[:~t~l_l o .; .....c. C t~'e c.~}:~t·~·· .reaso:n;:-; f'o r- S(-)..) ing
2
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Of course one would say that of
feet, gently and r-es p oris LbLy conduct:i ng the cr- c<o; L' ' ~,,- tLe
C!..
Lourt is, no more likely to give a stranger the :ili'.t-:'·".'~;6.,iJn

that the police are running the court9 than J" <~-~

counsel to give the impression th at it is the de f·,; ",C '•..;hich

is doing so. But in a court wh.er e the matter h;:v3 i:::c)"

investigated by th e police; wh e rie 'th e p r-o c e e d i.n.ge h"

taken by the police, and the complaint2(a) is ],ai,d

been

inspector personally; in wh i.ch a vital part of th-- j. ros e cut ': 011

evidence "rill be given by the police; where t.he Ci.'-'''" j S

prosecuted in court by the police, a member of thP!Jt-b.d.c :U,

likely to get the impression that the police are r1i.;--.l'Lng t11,,·(;

court. This impression created t.o the public cc,n 12~,(1 to th-':"l

to think that there is no decision wh Lc h can be ma dc. by such

a court whi.c h is against the police who seem- to b,; ! .,·)l'ning'

the court and therefore no justice can be done to t:t", )\'li:;mbcJ,,)

of the public in a conflict between them and the!,( Lice.

POITSE PROSECUTORS - TRAINING AND THEIR DISA])VAN'Lt\J;"::-';

When conducting my r-e s ea.r-ch , J_ wa s told by O[](; oI' i.h e

prosecutors that once a police officer is appointed ~o ~ake
the du ties of a prosecutor, he is taken for a Co1.~Y',.",whe r c

he is trained 'of the court procedure, and h.o w to CCLC; •.ICt

prosecutions. What I learnt from this prosecutor ;,'; 't,~l;:;.t

there is no teaching of the general principles of j~V ~t thi~

course and if there is any it is very basic, [,30 f ar d:3 -;,he

points of' law are concerned, our p oLi.c e pr-os e cu t.o r-.s :lr,~ no t
.4-

conversant. Mrmy people have exp r e s.s e.d thC';i:r' fe;LiD:'.:-~ thr- t:,

it is wrong fat:' an unqualif'ied p oLi.c e officer to c"'C'c\0 jJOiH:,,~

of law with a qualified advocate.

that an average c ornp e t ent police inspector, k.n ow s (.,.,

s hou l d k.now) qui te enough c r f.min.aL 1a1,: to CD;:.' 1 ('rate " .3::";:1 t o

argue points of La w with the average adv ocot.e ; ~uc1 c".; ::"'f'{!;tL,,"(

are expected to sit for e.xam i.nat Lon pa.per s h_, tll~'~~ ,,; "::(!-, <:~;',

in any case if Lhe point of' law is beyond C;,(~ E;C()\,.-' of ~!.

presented by a state counsel fro'!l the be[;'5', ,:i :J(:>

the police and thn advocaLe, ,"."
'."-'



principles, which of n ecossLty is deni.ed the (:;aalify.:~I(': poLic

officer. Competency in a pr-osecu t i.ng a.dvoca t e is not rl~~_rely

essential to discharge the duty to the pubL i c but, wlin t, is n»
less important, to the defendant is to ensure a fair Lrial.
1'lhilstthere are lawyers whose knowledge of' the rules of
evidence leaves much to be desired, it is atl-:orst hig-Ilcr

that of a police officer. There is no doubt that Lawy cr a , by

reason of their training and experi~nce are much better
qualified, than the police officers. Many criminal cases in
the Magistrates courts involve complicated points of law on
wh Lc h the police advocate is unable to adequately a ssi.rst. the
Bench.

The unrepresented defendant is sometimes at a d.isadv ari t.age
when faced by a police officer advocate~ A ~rofessional prosecut
would be more likely to appreciate and bring out points which
might assist a defendant to discover and reveal matters in
mitigation. Inadequacy of disclosure to the defence in
Magistrates courts, wh er-e tL? accused does not have the b eri ef tt.

of pre-trial proceedings or the service of witnesses' statemenis
on him, as he does where he is tried on indictment is a
fairly commOn source of complaint~ Some Magistrates say that
on occasions, they feel that the police do not give t-;lJecourt
all relevant information? Equally important is that, guilty
persons may escape conviction owing to the iDa~ility of the
police officer advocate to present 'th e case , c:nd esp ec.iaLl.y

to croec-exarnine effectively.S I remember in my lourth term
practicals, a number of accused uEed to go ~r8e, not becduse
they wer~ innocent but just because the prosecution couJd not
be able to prove its case properly.

Most Lawy ers and particularly t.hose in pr i.vat e p":'Clctice~

are traLned to have an independence of mind a.nd an "t.Pl)ceciau()n
of the true ~ole of an advocate.
is subject to a !lumber of disadvantages.
himself' j has authorized the pr-osecut ion , ev ori j r he "i,)Sflot

responsible for the original investigations.
offi cer conduc tinp; t.he pro p. ect t L on! ma y fee L I'() b Lam o :1f !l e

It.
•• ,,' 0 i r



and 9errors.

The honest, zealous and cori s cLent Lous pol I ce ofI

who has satisfied himself that the s uspect is gui.lty, !-),".>,mes

psychologically commit t ed to prosecution and t.lru s to t-.tt:.::eeful

prosecution. He wants to prosecute and he wants to ~i!
th~ police officers mix themselves up in the conduct oi R

prosecution, they acquire a bias infinitely strongerC~)J',L that

which must under any circumstances naturally at t a ch .i, L ;c]f' to

1" . d 10 I . 1 t " .;Jelr eVl ence. n consequence you mlgl see a sen~0~ pO~lce

officer being inhibited in re~using to prosecute in or!e not

to damage police morale, whe r-ea s an independent pro s ec l~ r or-

would not be influenced by such considerations.

ideal pr-osecut.or , be he qualified or not, is one ,,,11.0 (!j,;;-'ociate's

himself from the organisation causing the pros0cution, 8pd

regards himself as part of the court assisting' the Bel,'':;}} to

arrive at a judicial decision whatever that deci sLon

POLICE PROSECUTORS AND THE DECISION TO PROSECUTE-_.__ . .
PI"' .,
,- '.' be.

The decision to p r-osecut e does not, and should not a Lway c

fall to be determined, solely by the likelyhood of a C(,;, ,r.i c t i.on .

Public policy and individual circumstance are rightly tu b o

taken into account~ As I have said above in the 2nd cl';,:',)l;er,

the decision to prosecute is not an easy decision to !r:,>'~o. It

is by no means, in every case where a Law officer c ori s i d·.T,'

that a conviction might be obtained that, it is thouc:~,~;..:1'~siraL18

to prosecute the case. Sometimes there are reasons of plililic
. 'i 2 ~policy, l•••hich make it undesirable to prosecute +Ii e ca s .> , Pe r hcps

the prosecution would enable him (the defendant) to pre:',.:.lt

himself a martyr or perhaps he is too ill to attend t:;."~<:ll

without great risk to his heal th , or even to his lifo; ; ;.!

these factors enter into consideration. The poLi.ce aye

equipped by outlook, training nd fuctions to weigh th~-:
factors objectively: nor should they be expected to do ~U.

The question of whether to prosec.ute pc r t.ekos of' ,1 .i;ur'C:

of a judicial decision since, Ct.1 though the aC('L'-::> ?~d m ...~~T•...._)

eventually be acquitted, the bringing of a chnrgc on j.

evidence can have disastrous conscquencies ,- r '_.ic

! -, "
10 t:> • I _"i



necessary detachment and urif'ai r- h) expect them to do e o ,

The dominance of the police in the p i-o secut i.o n ~'OC;'.'·

exposes them to temptation. They may seck or be l' r epa i C;) to

bargain w I th a suspec t , promissing to refrain fro •. P:'·v,;·, :',..:. 'e,
or to let him down lightly or to "put in a good wo r d w, ',', .

Magistrates,1f or to grant him bail (or not to OpPD~C . . \
.i.l.... .'

not to prosecute his wife. There is no ne0d to quote nD;"
example here for most of us know or are aware that, it h0s

become the order of the day in our police force.

projudiced to say that most of the cases brought to court , Ly

the police are those whLch , a negotiation for a br Lbe bc t: w ecri

the officer and the suspect has failed.

abuse of the power by the otf'f'Lc or s wai c.h has been vested into

them by the government and i~ has been discussed in detai] in
chapter two. •

This risk of a.b use , h owever-, Hell Ln t entLo nod

the motives, is manifest in such a situation.

POLICE AND THE MAKING OF' CHARGES

I G is only an inspector and above "rho can char-gc ,

a suspect is taken to the polke station a charge sheet Js

made where the particulars of the accused, and those of 1.! ~J

crime he is charged for are entered. The vay the police

officers carry out this task, cannot escape some rrit.i..ci~·l'!.

It is not uncommon to see crimina Ls being acqui tted by i.f·,:,!

court, not because that they are not guilty, but beCCl.US0

a 1!rong charge had been entered aginst them so that whon +"JC

case comes for hearing the evidence
11+

as to what js in the charge sheet.

given becomes .i r-r-eLe v c.rv t
1 -

I r-em ember- one case'J",l'j'~:h

came before the District Magistrate Court ~t Muranrra, w~o~ T
wa s there for my fourth term programme, wh e.r-e a worn>.n \~11.0

had caused disturbance in a primary school by t.hr-ea t cni.n i- ,(

b~
bFettk a teacher, and making noise all over the c ompound . ',',::'

accused or allegedly accused of this o~fa~ce.

sheet the charge was "trespassing' on pri v a t;:: proper ty!1 1 ,(1 i.~ 1-> c-

evidence whi cn wa s tendered in court only -y;'oved i:Lat 1:1-'f'

woma n really did cause> disturbance in tll, -sch.o oL, ari d :i.ll f'.

abus e d t ea che r s , but nothing like t r-e sp a s -, wa.s men;' L Oil {"C'

throughout the prosecution's case. The ('i):yt heLd (:lL'.·- l

. ( ~: -~.••:-" » , ""." "..' -
-;» ~,.•••.... t.. ~_,

accused was discharged.

1.-
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\r'J'8Ct c.i!Cl.q:;eif t.h e y wanted to.

-."--" in tLIC Kiambu Resident

,_< ooL teacher had bCCJ:l charged with

c.eri » •...• ,-e "'~-Lotrt III his rullng while

'~':1 done in all arnb a.n guo u s and

t'cr r s , ah ouLd seek pr-o f e s s i on.aL

chc:tre;e ::018>-",;;:3 e~~;,':;' --:.lly ~':',' ,'ifficulty one s to seek pro.fessional

;:;.c!vice. ; '(i1.lIll'.1 0'0 c:l (·ar ly j nd i. ca te tha t the way the

police o f fi cer s D' ,--",~~e ;::~--;,,,,;-{':,,,s cannot be said to be the best.

tas~ 0~ ~harging someone of an offence

In one respect,-the task

f' , ' .o a man UaVlSJ.fi5 -,: 1 is simple than that of the

The former is aware

of the cL~:,~-go aga',-:,c hi~ (:,!.i."Gt, and his research is limited

uffcnce; he first reads the charge

An inspector who is drawing a

appro pr i.a tf.~ of'feL.· i.lt 0::.'ci":1' t o charge.

The pr os ecu t c r r.• ,', ,: C(.'LrL, officer, is first concerned

-..ogei...;lPT \."j +h the :;:,uggested charge or

a~e laid so frequently

tna t thoy it is essential to realise

.~ irnYLl"-'f~i. morn e-n t 'LTl tbe case from the

Jt is ob v io us th a t :L') one Ci'" ::Jame hili: if his witnesses fa iL

1~v oorue up t o ex.!=>'- c t::ion, .~.' 1''Lo pr-oo r" out if' tl1ere never

;::..- (1 Cl.G t ,-~ir'"j_-vi.n.g~·;.j I "~~.•1..1.t (1111': C;.I J.~ 8 and <:1.t T~~-:;il·ti 011, th.e pro s cell tor

,'di1'icr.1 ,~,\\]crs who .ci L'L be: ab Lo to mak e

T f t.h L G .L 0 n o 'L



p oesLb Le where the prosecutor is a qn aLj.f Led Lawy er , and the
police niak cs a defective charge, he will be a.b I e to detect the
miEtake and thus chLlrge or ammend the charge before he hrings

1_ it to court.

YURT} ~~RDFF'ECTS OF OFR PROSECUTION SYSTEM

The Kenyan system of prosecution is accusatorial and not
inquisitorial. It has developed into a context between the

.. t t - t f . 16 ( b) T' -two sldes wlth the cour ac lng as sor 0 an umplre. lllS
method w i Ll. undoubtedly be a danger in that, it may obscure or
distort the very different role which the prosecution should
play, as compared with that of the defence. The nature of the
trial procedure brings out the combative and competitive elements
and it is only too understandable that the prosecution should
also tend to see the result in terms of the ",inning or loosing.
To declare that this is wrong, is not to plead for inefficient
or half-hearted prosecution, or to deny the importance of a
ri&orous exposure of the gellulne weaknesses of the defence.

Vllat is important is that, the pressure to obtain a conviction
should be limited to that which properly arises from the facts
arrd evidence. It should not be increased by personal involvement
or personal feelings. These cannot be eliminated entirely, but
every effort should be made to remove any factor whi ch wo u Ld

tend to reinforce the natural human desire that "our side"
should come out best. In my view this is the approach ,",hich
should govern the prosecution process.

The existing procedure do cunfuse two quite distinct and
disparate functions and responsibilities, namely, the vigorous
investigations of crime and the cool careful objective
assesment o.f the whole of the evidence and probabilities needed
for the correct decision as to whether a prosecution shoulcl
be started or, if started, continued.

The procedure also offends against the principle that,
the prosecution should be plainly seen to be independent,
lmpartial and fair: concerned only with the pursuit of the
trvth not with winning or loosing. This is of cardinal
importance in an accu::;;o-torialsystem.

T haYI>. b oen grchtly impressed by thr:;, Scottisl! pr-o securi C1-

17system, and I would rother admit that I have borrowed a good
I ther-e fo rc

!p,



consider it worthwhile to outline briefly this system before
I lay my recommendation and conclusions.

THE SCOTTISH PROSJ~CUTION SYSTJ~
This system has operated a Public Prosecutor's system for

many years. There, except for very minor crimes, both the
decision to prosecute and the conduct of the prosecutions are
the sole province of the Lord Advocate and his staff who are
quite independent of the police. The police cannot initiate
prosecutions. The police officer advocate is imkn own , The
relevant facts of the Scottish System may be su.uma r-Ls ed as

(a) The Lord Advocate is responsible for all prosecutions
(including those in our country are conducted by
Government Departments and other public bodies).
He is assisted by the Solicitor-General and six
advocates - Depute or Crown Coun seL, wh o are
practising advocates holding part time appointment.
A change of Government is normally followed by a
change of the La w Officers and Crown Counsel.

(b) The Lord Advocate appoints Procurators -Fiscal who
are responsible for the launching of prosecutions
in all courts except Burgh. Burgh police and
justices of the Peace Courts wh i ch have jurisdiction
only in very minor cases. With a·few exceptions
in rural areas , procurators-fiscal are who Le time
officers. They may be advocates or solicitors.

(c) The police have to report all cases to the Pr-o cur-a t orc-

Fiscal, wh o must decide whether the ovLdence jus tifies
a prosecution. He may call for further evidcDce or
in cases of dif'ficulty he may consult Cr-own Callnsol.

(d)· The Procurators-Fiscal conduct all r.umrnar-y and.

commi tted proceedings in Sh0r:Lfi'sUf,.rnal'YC011.:i.."ts

and normally conduct proceedings on .in dic i.men t, in
Sheri:ff'arrd ,jury courts aLt b ough an Adv oca t e c Depr te

. ;
'_·.1' ....

Officers or: an Advocate-Depute conou cc s p'ro acci: Lions
in the High Court.

. .. /9
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whether to oppo~_

'I'h e Pro cu.r n t (JJ'-l ;

but no t the t • C c r..

can cite a witne~ ,
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The te~ts to be applied by the Procurator-Fiscal as
to whether or not to prosecute are \\rcllsettled.
They are set out in Henton and Brovns !lCriminal

18Procedure in these terms:-I

1 • Whether the :facts disclosed in the information
constitute either a crime according to the common
law of Scotland or a contravention of an Act of
Parliament which extends to that country.

2. Whethere there is sufficient evidence in support
of these facts to justify the institutions of
criminal proceedings.

3. wnether the act or ommission charged is of suf'f Lc i eri t.

importance to be made the subject of a criminal
prosecution.

L~. Whether there is any reason to suspect that thc
•

information is inspired by malice or ill-will
on the part of the informant towards the person
charged.

5. Whether there is sufficient excuse for the conduct
of the accused person to warrant the abandonment
of proceedings against him.

6. v.rtletherthe case is more suitable for trial in the
civil court in respect that the facts raise a
question of civil rights.

These tests are not exhaustive but they offer a caneral
guide line or guidance.

(j) Overall~ the policy is determined. by t.he Lord
Advocate and Circulars are issued by the Cro~J
Office to the Procurator-Fiscal. Their Society
is often consulted on matters of policy before
decisions are reached by the Lord Advocate. The
Procurator-Fiscal's discretion as to whether or
not to prosecute is subject to speci:fic exceptions
imposed by the Lord Advocate: and Government 8aSAS

cannot be refused without being first referred to
Crown Co un se L,

..':.';~..•

monthly reports to the Crown Office as to the

Hu.mber of cases being handled, t he ti m e t8J~~C!1
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deal both Hi ;h Lll(-

.9.br.Lr1-!-0g proL' ' .• ' ,'(:'0

of cases in ,,'l:-Lch i : u8c~sio~ taK8ll was not to

p r-o s e r.ut e •

whe t.h e r- any c on tr-o l .s : re:';ula,jr.,t":. i-3 n e c c s s ary ,

I t will be seen tl1c.G tho r- <ere two rurrd arne.nt.a L d i, f f e r enc e s

between the functions 8(1;:" p o s L" i.r .. ,' of a P,,( curator-Fiscal and

a KenyanProsecutor.

of the police. IIe is a p p o in t. ('! '"y the Lo rd Advocate and such

instructions as he may receivt_ CU:'J8 from th o Lo r-d Ad.voca t e a.n d

,G from the police. Or th e \.1t,';(;1:' n an d, a Keriya n Prosecutor

takes his Ln s t r-uc t i on s from -L"~: I~".l ice 1;110 a r e his clients and

in most cases 1-lf? himself' is 8. :,,:,;,Licc of ri c cc •.(except'where a

State Co un s e . ~.;e c on d Ly , the

decision as i e , ,.;fwther ;'.~;)l~o.sc'~..i. i on sh ou l C. be commenced or

c on t i.r.u e d or wh e t h e r: bail sh ouj J be opp os ed rests w i, th the

Pr-o cur-a t or-c Fd s ca L and Hot t1....e f.iu1.i.ce.

That it is con.vi.ni.e n t anri .con omLca L, that it p r-omo t e s

a high degree of un i f or-mi. ty of i,1 :.duce ;-2nd. practice; t.h.i tit

encourages impartiaJ.j 1;) u'd t.h
! C'
. /~t prLro~es efficiency. It

is said that p r o s e cn t i.on in Set ""'lllJ b en e tLt s greatJy :from

the existence of t.r-a i.n o-I 'pros\!c'!;,~),'s with Ln d op en.d cn t public

status =n.d pr-of c s s iorm L t r-ad iz i :.•.l·'·L and that w i. th t.ho .iu cr-e a e tn g

complexi ty of modern s oc i e ty ;-l~I'1 .uo d e r-n let\<>!:~ a higher degree

of ep e c i a Ld s a t i.o n and e'~jJerti~.: 'j', cn Ll cd J'o r ,

HECO 1M~<;NDATTOl~

Accordingly my

Public rrosecuLi0n~

for all the }",Y'o s e cu L .:,,;,

( Hv .'- -
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1 ••. ' ..-':... -: ~)J Of' Y (".1 ~,;~)G di tIc r-e-n t Ly in di f te r-en t

TIle line

- 1't .. u1.I....l.u he «.: ""_~ by lrJ" l'i rector .i n the f or-m of

-,l th cl; ,~::,'etion to Assistant Directors

It is to be expected that

t }I" 1 -:,11e .' ',-ll d be a L: or ed f r-o:n time to time in the

-"1.5 !,0E;~i.U,j(", the Dep;-!.rt.fM::nts responsibilities. The

pc>J' C:(; "1011'(: r.a v e t:hr, r-Lgllt t o hand over pnrticular

h a v c the r'o-~,'-' to c'.l'l in cases -.{tl(~re it felt this

to b e d8S.L ,,(.~,_'''.

(ii) Frv '::;-lVi:..l,;- ,,;,; pr-oe c cu t.Lo n at p r e s en t dealt with by

[dealj~ th0~e too should come under

t1:,' ;-' ;,)2.rl;, ,~- of P",," c Pro e e cu r Lon , but it is

~~)1" ':;8.te:O i;l;;,t tll:-::~(' i::o. - not b e a practicable

P""'I: '; s i, ti 0:1 "or s ome cr-n c i.d e r-a o1.e time is required.

u-c L.! '( -,;,,,cL, _ 13 by t:"'~'L' bodies shou Ld be .i.n the

But I ~l) r s i der- i.ha t the rif;ht of

l,r' ~_," pel'C"'~::> t o i:~':",.~,.-te a p r ose cu t Lon should be

() t ak e ov c r the c on d c t of'

,iI. t the same

, ' 1 'l~')..l_l C ';:.("cutiOl1S ,1.8 s a t i s fi.e d

; o u J d ':.lC .in LLa t.e d , it sho uLd

t:t "__e : -,

( ... \ ... ~ .:- .L,,,-,1)_J:d"llt o : C'", p o Li.ce



to the control of the Attorney General who wouLd be
answercble to Parliament for its functi6ns. This
would also be seen a step to release the Attorney
General from the duties of Director of Prosecutions,
a duty \-Thichhe does rot carry effectively20 due to
his political involvement which carries almost all
his time. Rarely does the Attorney General appear
in court in his capacity as Director of Public

o 21ProsecutJ.ons. The Department should be financed
by the Attorney GeneralIs Department.

(e) The Department has a ready-made basis in and could
conviniently be organized and developed out of the

22existing staffs of the Attorney General's Chambers.
In addition to having a sirong central organization

•it would have regional and local offices throughout
the Republic headed by the Assistant Directors. It
'-1i11probably he r>p.cf~ssaryto have an officer, at
least at District :::"evel,who would be able to d.eal
on the spot with the minor matters and all those
which require immediate decision or attention.

(r) The Department would be staffed by lawyers assisted
by a clerical staff of unqualified Law clerks or
legal assistants. It should be possible to provide
status, remuneration and a career structure which
w ouLd attract men. and women of the right calibre.
Every effort should b8 made to facilitate movement
betveen the Department and the practising profession
outside. I wo uLd like also to see academic Lawy or-s

(
fJ' \
b1

taking advantage of the opportunities for practical
experience which wouLd be offered by a spell of the
department, particularly if it were possible to
utilise the services of lawyers on a part-time basis.
I see no reason why members of the Department shou].d
no~ be eligible for the appropriate judicial
appointments.
The Department sta:ff wou Ld have the same rights of
audience as are afforded to the staff of the Attorney

.i nstr-uc t. a.nd take the adv Ls e of Counsel.



(h) In addi tion to r-e cei,vine information ".lldevidence
from. the police, they would be entitled to pursue
further inquiries either by obtaining declarations
or statements from witnesses if nece:sary on oath
0)' by suggesting additional lines of enquiry to
the police.

CONCLUSION

My conclusion is, that appropriate changes shouJd be made
f'oLl.owLn g the recommendation I have listed above, and a system
of public prosecutions should be established, subject to any
other necessary inclusions of suggestions and corrections by
others. Fortunately it will not be necessary to start from
scratch and build up an entirely new system. The existing set

•
up is capable of being dev.e.l.o ped ,

I am not in a position to cost the new organization but
I would point out tha t the i::-~creascin cost may be mo re appa r-erit

than real. It will be to a larger extent, involve a transfer
of work and will release police officer for the job which
they have been trained. Any increase may be offset by the
greater efficiency o~ a well-orgallised and specialised department.
Even if t~~is is an increase in cos I~ I think that th e importance
and value of the suggested change more than justii'ics it.



1 •
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2.
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4.
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6.
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8.
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Late in the 17th and early 18th centuries.

S2e History o~ English Law Vol. 4 po 137.
Laws of Kenya (cap) 75.
Criminal Procedure Code S. 88(1)
S.26(3) (b) o~ the Kenyan Constitution
Private Prosecutions Criminal Case No. 115 .of 1976.
S. 87(a) of Criminal Procedure Code (C.P.C.)
S.85 (1) of Criminal Procedure Code (C.P.C.)
This power can be delegated to his officers.
Mostly Public Prosecutors are got from the police force9

only in the higher courts where State Counsels do appear
as Public Prosecutors.

10. s. 85(3) o~ the Criminal Procedure Code.
1 1 •

12.
i 3.
·14.

15·
16.
17.
18.
1 9.

s. 86 of the Criminal Procedure Code.
S. 2 of the Criminal Procedure Code
See Waruru Konja's case, Daily Nation of October 1981.
(1972) E.A. 557
Ibid Page 558
(1972) E.A. 37 at p. 40
S. 23i Criminal Procedure Code
S. 101 Criminal Procedure Code
Such information can't be used as evidence ae;ainf3tthe
accused unless he (accused) raises the cha.r-act er- of
prosecutor or one of the prosecution witness at issu~.

20. (1936) E.A.C.A. Vol. III 51 at p. 53
21. S. cox 82.
22.
23.
24.
25.
2S(a)

2 car and kiv 520
Rv. Bryant (19~G), 31 Cr. App. R. 146
Rv. Collister (1955) 39. Cr. App R. 100
Rv. Casey (1947) 32 Cr. App. h 91
This is ju.stbut a rule of'practice. Howcve r , rarely do
the prosecution side disclose any Lrif'or-ma.t.Lon useful to
the de~ence - my 4th term experience.

26. S. 300 Criminal Procedure Code.
27. S. 206 (3) and S. 311 Criminal Procedure Code

_.. /! 8
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1 (b)

2.
2(a)
J.

4.
5.

See the -Judicature Act 19G7 S. J(1)
S.7 of Police Act. Cap 84
A.F. \Vilcox "Decision to prosecute" page 11.
Arrowsmith V. Jenkins (196J) 2 QB 561
Ja ckson R.M. "En f or-ci.n sr the La w - London 1967.
See the Royal Commission Report on the Poiice of
1962 (England)
(1968) 1 ALL E.R. 76J
See papers read on the Fourth National Conference on
Research and Teaching in Criminology held in Cambridge
in July 1970.

6. Rarely does the Attorney General appear in court in
his capacity as the Director of Public Prosecutions.

7. Section 87 of the Criminal Procedure Code.
8. Under S. 8J of the Criminal Procedure.Code the Attorney

General may delegate his powers to the Senior State
Counsels or Deputy Director of Prosecutions.

9. Except in a court martial
10. s. 26 (J) (a)

11. S. 26( J) (c), see also S. 82( 1) of Criminal Procedure
Code.

12. S. 26(J) (b)
1J. He is mostly involved in Political affairs rather than

his civil service duties.

14.0

q

1 If ( c )
1 f~ ( d)

Of late there has been a lot of reports from our local
dailys of scandals ",here prominent politicians and
civic servants have been mentioned. None of them has
gone near a court of law.
The Daily Nation 25th January 1980

These people w er-e called the 11 cbange the consti tution
group"
In England the Prime Minister Mr. Atlee h~d to face
a ~torm of criticism in parliament after the conviction
of Klaus Fuchs for passinc secret information on
atomic we apon s to the Russians wh i I.e 11.0 was head of'

the Theoretical Physics Division in Harwoll in 1949.
In April, 1970 Mr. wi r t Owen, trl~; member of PaI'ljaruent
for Morpeth (England) was tried and acqu.itt.e d at tb o

See 1{('ckly Hcv5_C1J of' Hay ~2;?L.d 1:)31
D('1.i J y' !·"r.~iti 011 1 E_: t [\'1a:1 '1~)L 1 e
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1. I re,;eived thic; _~E;-' .. 110'1 a-t- ,,"'..(, course of my research.

P. Nowrog~-o who is a prominent

Pr03e~utors after ;nTesti~~tion are the ones who

Lay s the c ompl olin i + ou r-t :' s i -P they we r e the complainan t

t h orr-.elves.

2. Fven HaG'istrztte C()._,:-·-L: bas i 1-S uo.::rmanent prosecutor who

undor- the Cri_:n-L"laJ i1;'c<;ec!ure Code (S.8S) should be of

the ru nk of s ub= i.: ~! = ct or- and "11.,ove; he prosecutes or

c oncl-i c t s the pr-o s e c u ::i.on in a l J criminal cases which

come into that cou; t with an exception of the few

c a rr-Le d bout by Go v '':.:::n '1'-::11.tBo d ie s ,

4. See Criminal Law nCY~0W (1961) p.199.
5. Police prosecutors <0 not find it as their duty to reveal

•
to the; d e f en c e inL,)_,nqtion wl i i ch would be useful to it;

this is due to th c .t-:-ti~ude ~.hey have that the case is

t here to be i-, on.

6. Discussed ill c h a p r c r: one.

7 . In my fourth t er:\~ ['1 .i c t i. c a Ls I carne to di s cover that

mos~ of the cases ~~~G dismiE5Fd by the court. In

su ch cases ;:'iag-ist'::·i1~(, used to ~,ay that there was no

enongh ev i.do.n c e (j1!.;1 +n e p r-os e ou t i ori has failed to prove

its "rlse.

9. Ir. my fourth t e r r.r :.;_. ct.Lc a La , J noticed that, the

gj vin g evidence wc r e ::~,rong:ty <'coss-examin8d, especially

10. An English '\.i;t;ol"l·': r'fneral, on e Alex.ander Corkburns

wh cri :,;ivinC o vi.d e ·-ti;..; i o the ~:;c:lect c ommi. ttee on Public

prosecution in these t.Ii oug'h t a ,

11. F'r-o m my c a r e Lu J. oh ,-;,"y;}tion of' the charges brought to

COUit ~y tho poli~~ T am of' t.h e c on cLu s Lori that they

to pr-os e cu t r or n,,·-· o xc ep t l;~-Ir,-i'. they n r-e likely to

get it c oriv i.c tion .

-'- -

c a I be held. ~'\"l cu « ..(
-'



District Ma:;-istrate ;,1: Siaya .u." .-;~;ri('!' ..

court said th at; prosecuting of ('leers :' ')-; I-- ca s e s

because police officers

La.ws and d i cl n o t bother to ChE .•G1. th r j

16.
16 (a)

See Daily Na t i.on 01' jrd 1\1a:::-chlS;31

No officer for example would have pT '-:·1",; ',j in chcu'{~jng

a drunk since it is a prevalent ofi'n.nc..o in almoCit all

18.

19.

the Magistrate courts.

See Magend o v. NguvanL (1970) L.T.R. l'. Go.
See Criminal Procedure in Scotland and France

Chapter 4 pp. 15-19.

3rd Edi tion at page 11~.

See Police Commission Report: crund 5jj:)r)9 chap. 6
page 34 para. 142 of England.

20. Supra

21. Infact the i Lr s t Attorney General t..."'<'J,:-:ar in th-:

Capaci ty of Director or Public Pr-o s c cn r i ons wa.:: ~::r Karugc

in the spy i.n g case wher e one 1,{8.:'3 a cc c. s cd of passing

Military secrets to Tanzania army.

22. T'b.e s e may not be en ough but trainin!; (,.~' rnor-e staff' cari

be done through the University and 'j,.: '3(:J](;01 of La".
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