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INTRODUCTIUN.

The im of this thesis is to thro light on the arriage In-
stitution and the rights of spe~ses to property. 10 similar study
ex! t • Th arriag In Itution fo s the basl of socl 1 rel~tion
neces ary for h continuation of the family. The f ly for s the

K~b sia of t e com unity, and it, to its continued existence.

In the firs chapt x, the marri e Institu ion i human socie1
Ivvvv"'-Ao......... '-"\Q...cL&s ~v..\-- ~~ su.....~\O \l.-Q.." ~~

here it e ka to me~t not only baalc~co muni4ates to 1e d h gooe
life as they see it, is dIscussed. Ho ever, he b sic human ne da
that the In tltutlon of marriage, meets, vary in priority from
society to society depending on that society's vie of th ood
life or philo ophy or life.

The mode of pro uction exercises gre t influence over the
spects ot social llfe and reveals the link betWeen the soelal

-econo lc reI tions an~ all ~he~ relations of a given society. It
is for this re ~on that chapter two discusse the arri ge Instuti-
tion and th ideolo cal se iog. The Institutl n 1 discu sed i a

"-free enterprise ociet, rican society and 1n a sociallst societJ
It is indicated that at tutcry m riage in eny t .hich are based
on the ong vie of human nature, go ith the zee e terprise
philosophy of li£e. Th se exploiting societi or t e class socie-
ties exploit wo en, discriminate ins th m and ke them vic-
tims of the ayste .•In .fricanmarriage, hieh go y 1th commun~-
~ lism and in socialist arriages, the oman is por ed s being
gi en all the re pect and the consider tion she deserves in socl t~

r~The third chapter the legal ba is of the marriage and pro
ty 1 we that are iscussed in the paper. The legal b ~is o! the m -

ri d omen's property ct, 1882, iee pecially discus ed. This is
because the et 0 far has been held to be pplic ble to st tutory

arria es contr cted un er either the marriage Act o~ the Arric
chrtsti marriage and divorce at.

In ch pter four, the hi torlaal developments ~ the 0 ern
position of the ried wom ds propert,yAct, 1882 ~ followed close
The Act ?er it ep se to hold separately the property they o~n
be£ore marriage and also recognizes their rights to acquire and hol
property separatel during the exi tenee of the arrl~g -Ac~uisitio
of property depe d , mostly on monetary contribution. he deh n1-
•••••/2



sing nature of the Act, as far as the omen are concerned is indi-
cated.

:.t:he,p lic ti0Jt.of th ~ t 1 hentt1tho"-oulYhlv ~Itit d- \S ~\..Q.>JQ.l'-""'- t-:> ~ •..• ~
io sliD n th t the~Kenyan s1 tion. It introduce a conflict bet e-
en the 0 'role other and i~e d h r c p city to cquire
prop ty. uzthertacze 1t creates situation \here the spo eo ex

ore orrie u he hysical survi 1 th n livi "'8 h an beings
in di ity. Applic tion of th at t the ric s indic t~that
t i ~ ity i not recognised.

I hapter five. the propert,y rights of spo~ses under customary
1 w ~i CUB ed. It is sot h i di neu peopl r rica
take the vi th t ver hum bei is of equ orth. This is re-
flee i th co mun 1natur of holdi ro er hich otects
the spo~se~ rig t 0 life. he effects o£ the m~ney economy on this
co un 1n ture of holding property is discuo d d S'a eations

de s to e y co lict b e the~o be r olv d.

need
i , the co unity of prop rty hlch be teet th

arri e in any societ is iscussed.

In the co clu ion, the writer point ot the de£ects in the
la reI ti to the r gh s of op ses to p operty. The le~ i tive
and u lei 1 atte pt to reform the 1 • 1 discussed. he iter 1s
of the op nion th t, thee att mpt are not adequ te nd conseque-
ntly es his wn eco e d tions.

-----



INSTlTUTIO SOCIETY.-

The institu~' of i g which igin in tur

d is 'versal, seeks to t not oly basic needs of n

and but also to le t v 100$ ties to realise
or lead the goodlUe they s it • .dUringthe art. period they

De on earth. T ctity of this' titution i 11 ace pted

principle· by ost of t . cties.. Though.t basis the
objectives of ia e varies tr society to society. by and large,
men wanen arry tor generally greed reasonsl• Thegoodli£e
which instituti of riage akes possible vari s with a
particular society. s vi goodli£e This explains whyt

bjeetives ar vie d di££ rently by different c .tie • _ l' ~
Principal objectives of the arriage insti tuti, are dif'ferent as

th discussion o£ the instituti , 10. in e terprise,
socialist c UDal"stsocieties shovs2•

T tact of lite .s th hUman ings belong to twodi£f'erent

sexes i.e. ale and f' ales. Nosatisfactory explanation has been

advance4as tc?why this is the position since there ar limitations
, .

to religious and scientific explanations. In.every humansociety.
parti s to marriage·ar biologically a manand a woman.This

biological foundation 0 t insti tution was diSCllSse in COiBE"l'T

V. CO ETT3. Th petitioner and the Respondentin this case h

purported to go-througha cer any at arriag. though, the Petitioner
lcn t t the Respondenthad beenregi tered at birth as a e. The

~Otldent had undergcm an operation f'or the r oval of the testicles,

st ot the scrot and ad consent d to the construction o£ an
arti£icial vagi Since then he had liv d like a Th

PetitiOl'ler, Petitioned, Inter alia, Par a declaration that the
arriage wasnull and void bee the Respondent wasa person o£

th ale sex., It washeld tb :t the p~orted marriagewasnull d

void.

••••/2



2

he court rightly reasoned tbat arri. 91 vas essentially a relation-
shi between a and a an. This decision indicated th t although

pemissive soci ty of the V stern rld allowed people o£ the
s sex to have sexual re ti. nsbips4, it could not toler te a

ri ge tveen parti soft s s x. This biological £oundati .

o£ t insti tution· for di eussi Sf nLthe recent cas of 1m i. in

ORTB ET and MATHESQ5, lIbere arties both males had um1ergone:tbrough

aarri 9 y in ada" and wanted their riage to
registered. The plication w d on t groun on whichthe

alleg marriag in CORBETTV. CORBETTS a. was held null void.

Ormr04 J. tate4 this truth as £011 SJ-

"For the limi.ted purpose o£ this e • legal relations can
be classi£i d into ose which the sex o£ t individuals
e ncerned is either i levant relevant or an ssential

terminant of the natur of t relationship •••••• sex is
de ly ssential t . t of lationship called

81'1"1 e, c it i always hav n recognis d as
union o£ man d w It is the institution on which
£ 'ly i bailt and hich t 'e ac:'ty of natural tro-

se:lweL.l. interco is ssential el t.. ... or
cteristics hicb distinguish it all other relation-

e y .t by tor osite se •

It i £1" this un lying factor th t marria i

and t t tbe institution deriv
ties

itst al'e . liolQgically

essential acteri tie. The instituti ere tes situation ~

ties ar et in th best way. Strong
ed to lbe regulated, otherwis ~ "they mightr

xual eates s ch evi~s illegi t' acy .ch

£rustrates ~ iDnoeeut ings ( results) P' t sel
£01" vhich ey are not to blame. It is videly believed

O l.•tted ~''''''''arrie men?, and that thst rape cases ar _ •..•
<ft. QV)~ \ ",\..If •

notorious probl o£ "parking boys"'.in ur ar as o£ Kenyais an
expression ot the chaotic nature of uncontrolled sexual ~siresB.

marriage institution can minimise .1£ not solve these social evils

oR un-controlled s sires. This is vhy t 1 recognizes
s xu.al intere -urse an aspect at eonsort! which is creat dafter

a riage s into existence.

ds
re,

that

••••/3



3

Under the st tute law, each o£ the parties to the marriage bas a
right to sexual intercourse. This right, h er t is to be exercised
r as ly9 • uthori ties ar divided to vhe l' or not

can e it rape on his wi£ 10. se intercourse in marri g is so

important that one party's persistent re£usal may be a groundo£

divorce where it amountsto cruelty. In Sheldon v. Sheldon 11. It
as justly held that husbandp sistent l"e£usal o£ sexual inter-

course ov period o£ six nths without excus, ounted to

cruelty, and accordingly the wire was granted a ceee nisi.

In .fact the right to sexual int rc se is such a basic ne d in

tIle marriage institution that if' there is no cons tian t
will be vOidab1e12• A marriage is .d to be cons 'ted as s n as

the parties have sexual intercourse after th sOlemnization13. In
D - E y. A_.5,14, it wasstablish d that in order to ount to

cons at ion, the i tercourse must be ordinary and c plete and not
partial and incomplete. This decision vas £011 _d in X.v.x.15.
eny decisi In. this cas t applicant petitioned £or a cree

o£ nullity ot arriage on the ground o£ ,dltul re£l1sal to e t

arriage. It 111 S tted £01"the Appellant that Vera Cop
(sex) as nev: r Pull, normal c plete and thereto there as no

cOll5ummation:.It vas ~d that there vas consummtion and that tb

test ot' eens ation vas not t ee of penetratio. In t
matI" nial cau es ACT (ICA)16n S.l4(1)(a) and (b) tit'ilate5that

decree o£ nullity o£ riage maybe given i£ th marriag is. not

cons ated. In Xenya r statute law, the 1 is that t marriage
is eons doted as soon as tb husbandachieves substantial penetratio
~ c::ulat1on1s irrelevant 17••

en d ity, whichneed is ensured by

the arri 9 insti tutia 11 by t 11"very nature are physically
akand their role as good others and ~-ivesmayconflict with the
quisiti01'1or terial welEaI". T Y look for rs with wbcm

t y ark jointly to secure material security. riage in-
stitut.ion ere t s £. i£e . righ to mainte ce. Thefact o£

maroriage.raises pls. tioo that th husbandis boundto maintain
his wi£. The scoo£. this was indicated by HoU$o£ Lords,
<'iecisionih ESTV. SAMUELS whichheld that the action £01" los.$ or

••••/4
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consorti lies on the p t oE the bus d p whois under
duty to, aintaift bis 'III' ., II mainten,ano d ater-i s p

are uo:tprovided, a wile c enforce these in a court or lawlS.

Under cust l,' 'S r~ght to is disc:har d

i£ d giYeS hi wife a piece 1': 1 can n
replaced by .' s cust t is also ee e2l.

In s coun~ies the positi d the 1 changed.
In Tanzan:i.a22 d est Germany23}' la i t t

right to maj,nt·dn her hus'baD4. This right if extended as bly
ay conflict .t tl1e e n~t ctati oEmarriag. '1'

cru.cial e ctation i tha: children will· suIt £ran t marriag.

1£ 'ves are to engage in ri us wage laboUl', in order to _at tain
their • this mayc lict with their 1'01 s good ot s.

ever, notwithstandin the 1., ves ever mar

o U tion to support heir incap e bus Os Aft r aU~ riage
create!; t expectat:i ill mutual sport.

i ge 1nstitu i es possible cst intimate
r latianship that i :t It eeeat s

right duty to utual protecti vi

with £ear • hopes d .et:ies e sh ed. T e s ouse, t re-
£ f co ts t . .other sp use to be by his side t 11 times eve-a
117 the rest o£ the vorld takes ~ view that tbissh<mld not be the

C . e. Por this r asen 1 leaves out this per on to enjoy the
conPi ce o£ the othet'. During their close d in imate hi dship.,

souses discus Er ely wit each other, s o£ entirely private
t c their alti u s, £ op f aspirations
y other things whic:hone would th anyone

el •• The law ~ lating o mutual confidence tv s vas
tat d in ARGItL v. ARGYLL24. The COl..t!"t observed.

"There could hardly g int
1: is involVedin that relationship, or
trust conti s whieh e bet:veE~
if/,!. .1 t al na

very ess and so obviously
t tiler is no. e d or it to

..•.••/5



5

In 1 case

restra:u:u;n
to h·
di.scaver

wi£ obt . interlocutory i.nj ction

9 ti
e. ly

i1' close
talkth Y eoul

the 1mplicit
al

rstanding that

to discover o£

• e 1 t

of' legal evidence. ce

ws itation impos d i 9 a to a
witness against ther spo e. 5.1 0 I: Y, En Act ,
rote s c

.cati ns during t ot ct100 of•
ntial c c ti covers all marriages in Ieny, either

9t tut rry custOOlary arria es27•

T marri ge instit tion en es that men
t 1vcs . di . 1 S and as a soci ty £r total extincti •
rhe institutianrovides tilis as ur tba h anity will er

etely.
ec.tations£

U.H· ••••.• b.crro rcCO?,i • zed het ,

insticllti
onstrated in the j

other w ted
c t found that: t

the

moste c
ci

retar d ~lgnter to he st

was

• Procre tion
can' d many arl:,)lIl"\tl~.

t se.:)(Uiit..l.,l;

r that

t

It is also
·t

is

ct that

process te

°ch is
ala ing about e anal

Aeric £ it

th. This is 11 st ted by r. it1

lWIlSE~ to

••••/6



- 6 -

K
1"0 th~ .i!rieant it very 1mp t:t t gets ebildren.

To die wit Oltt ge1:ting man'ied and vi t Children is to
e let:ly eut-of£ £tt e l.l'IftSD soei ty, to bee e diso ~cted.

to. became an O';1t.Cast to OSe all 1.1nlcs .tb aJltin4. P oereation
L -----.:::.

lains why ere is polyS ::If '\riJloW'er1t c. virate un1 •
soro~ate d even £orcedarr1 s. Harriage pro ation"--------.
aid t e p tial. recapture 01" ttai ent t lost 4: ortality.

The ore wives a Sl;1. has mOl' children' e: is likely to

~ more ehiJ.dren, t str gel' t pO\'1e1'ooE tality in t
E ly.. 1:0 the ricans, hild.re.tl are the glory of marn.a

t are o£ 'them t r t glory. On t . ortan 0£'

recreation to t Air! s, the lat J 0 ~y. tta ~ote31&-

,

"......... It s a duty to pl'oduce Idren and intercoW"s
is 1 as act o£ producti not m 11'as the
gratificati oRa bod!lydesire.... he desi to
children is d£ep!"~t~d.in th h art ,. and enteri 9 into

n-' ial th_y re ••ard procreation of children as
u- lir.st and ost sacred maty. Ad1ildles i in

Gikuyu ity is a Pa11 e •.•u ••••u"

The 1,,' ta.ctr ~ on th res eessit:es
aI'l'iag is the £act that th i1'lstituti and wamento

lead t good liE as' tbey .' it £1t.. T principal.reasons that
necessites .arria . view o£ l:Uzmaa t\.U"eand

th s r cognize au dignity and ~qual wth -sp s. It
would. t.berel'OJile. be expected that acquisi d. property d.

19 govrning atrimonial property shou.l .~ leet an dignity
and equalvorth or the spous'es This CD only achieved re

property1 % the anityd r eta her

role a other evene has m
cont1"i ti •

••••/7
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e is this in syst o£ e .ty o£

ty whicb recogniz s the respective rights oE't e ous:es
to ly in property acquired during ani •
Carmww holding pr ty also s di e

worthG£ ouee.. It i only syst t t

e ctations created by 11 t in th best way"

•••••••• •••••• ........ •••••• ••••••
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•

Theorigins o£ th e insti tuti

in ter • In thi tel',
eXA=alU.I.ue t ditEerent i
01 the Th

thr dif'ler t ideolo
bee e th statute 1
We :tern £'ree

e beendiscussed
tt t to

t char eX'

iter i to eXamJl.Det instituti in
l1'i sod ty

law, 1 of' a
Ah:i sod ty

are y i
reas ; first, l:enyahas stat d

st tel, and EoI'

bat is th best syst

because aj i ty

socialist sod ty

that it is goingto ere te

o£ c arisen, so
ose

•

arriag instiv~tion th arId ov s s to basically
iden ieal purpos • but 1t is intl ced consider ly by t ode o£
productiont at exists in p ticul.ar unity. estern

eapital' necessarily gives the i 9 insti tution a distinct
char ct • The£r terpris eotlCll1Yt tion

e ore t the phy ieal •
survival h beings itb dignity, c the imprtance attach d

to terial eonditions2•

e£ ect ,£ ic Eoreeson
ociety w deseri

e arriag instituti in
cur t ly by ge1s ho

obs t ts-

..../ '



9-

"With th pre iDance o£ private property over c on
property •••••• arriage CIneS ore than ever pendent
on eo e considerations. The tr acti i tsel£ is
to IN r increasing degree carried t in such ,way

t not onl.y v bu.t the also is p aised.
t by his own pers quall ti but by his possessions 3tt •

d in ~"""'.....1LJ""""""~II:·,-,4. as the voluntary
Eor li.£ to t xclusion o£ all

5
otherse This detination was incorporated in S.2 matrimonial cause~
Act5, which it is su'l:llti.tted,had the eE£ect oP typing th al

\
pbjelosophyat the yan people to capitalism. s deEin+-tion

reflects the western nuclear £ ily concept and the in~dualism
that 9 s vi th the ee enterprise ecoa y. ..-iage is s posed

to. be an agreementvoluntarily enter into by both parties. It

lies that it is based on cons nt. However. it is taken to be
vol t fly entered into as soon as 1 has put both parties
on an equal.£oot1ng on paper. One onder bethel' t tr is genui

consent in any transaction in the f'ree enterprise seea ty. As
Engels £urt observeds-

This
union at one w

e pOllr given to one party (by property) by its
<litE t class osit ions, the pres it rcis on
the other the real conartic position o£both is very
important W.

Fr a strict ethical view point t voluntary uni do not exist

in enterprise society. In lall, this' .on is supposedto be
a contract very muchUl::e yother cia! contract. In the

stern society, the marri 9 eontr ct is most' rtant ot all
contracts since 1 di pos th body . d of two persons £or

lite. barg • it is us ly contended, is struck v.oluntarily

·andwith the parties consent. Full free in arriage can e
attl.&erallyoperativ. only atter the capitalist of production.

~"""''''''-'.c
prop ty lati created by it, d all thos condaryI\.consider -
t.ions ich still x so powertul an infl' ee on the choi o£ a

en abeli ed. As Sngel.s rote:-

....1 .9



Cf'OJlPl'"ationas
never in all their

WOIIlan"s . r ei t r
social er.

to SUl"'re1lder to
t t o£ real love

i.r bel.oved eto retrain *
lel!lZ' of t ec·VU\ollU,II.

T estern capitalist sod.eties aeoept t1l .Family as an
cOl'lClllde institut·. 's leads to the exploitati.on o£ the

ysically we ber of £ '1y, the This ria
is 'lODOga char era. This is ed t it\ea o£

per£ecUon nature whichdoes not exist specl.ally in

ci ta7.ist sod. ties to c t10n br ght . t by erty

reI ti • T onog ous nature. refl ets the nucle y

eon t t individuall t 9 Ere eJ1terpri
eeonany. is intended to last li£e9•

In the £ e enterpri e systems of producti

in h of a lew . ople. This lact' ti tuti alises exploitation.
equire property so long as s eontrimtes in tary

t • Her spec Cl u.ibution ,proiluet! is ignored.
:er. the law in e£.port to .eip t the wtre £r her

hus 4.9 control spouses c lete strs as far s

r:'

con rued. s ces ily . es the
ine italist yst s.

SOCIALISTSOCI IES

all t 0 ties the ie is ing
ore to£ ty. T essence

Ins
oE the
s iali s t every individual an and is equal 1lleI1lbe~

soc:i ty, wit rig: t in th ociety and ti s10.

Sod i is in sseace, t 11 non at prine1 1 01 ity
to the social econ c .partial O%'g. • zatio of society.

• ••• ;. 10
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T socialist st t s believe

e ly ra er t
Id reElects this viev. t

equality. Article 24 provid s:-

t t is society is t
• way in which property is

"ly code or O1baindicates this \

fIl1arriageis establis d with equal.rights and duties tor
botb parties. Spousesmust live tog ther, be loyal,
considerate, resp cttul. andnat ally helpful to each
.theJ"'.

It is bee e this socialist . orality th non xistence
rivate shi of p ty, that t institution of riage

in ocialist st tes is entally dirter t £r its count art
in t hee enter ris societies. In ocialist st tes bot p ties
ust elp in t needs of £ "ly y have created, ach
cording to s or her ability al status. In Cu both
ti s us er te in t , guidance

of t chilclren ace rding to t ocialist i t~l.

tulEi ent o£ this task co lict with the acquisition

or private property, since the ee ic basis of the arriage is
join ownershipoE rty contri tion is not based on onetary t
as in capitalist states. Althoughbot arties have a right to
practic t ir p sslon or skill, this ust not to t p judice
of £ "ly12it cialist states recognized that £0 al or

ftle'chcmi" cal qual!ty ouses,ractice, ri t
w of cert" right vlUch by her ght not to enforce
in dig d o£ the 1£ o£ t Uy. It is rec:ognisedthat

p ysological d physical re .ch require t t t

prinei Ie of e ity or sp s society,
must be related to the ture o£ the sp

A 'Wi neednot contri te in netary termstor her to njoy
its of t "c e ality t spouse. T cl s

societies exploit W t discriminat gainst th f andm e
victims of the system.

• ••• / 11
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In socialist soei ti

~st

,wer sch loitatio d injustic is

ct and thee give all re
serv in sod tyl4.consi

IAGE

Tn .or1ty oE the iean peopl t e t view that all

ings are ~£ e his 9 s with t

hilo ophyo£ li.t'e hich is 'ven ePEec:tby c liEe. T

cust y ri g that enables t to "v 9 to

li£e is a c institution like aspects his li£e.

AErican

beld by whol
en(led I Uy is

liE 15.9

lleve that goodlit as sees it ean

lile is 0 • ans oP prod ct' on
soct ty or £ ily. d ~hat t £ "ly,

be tit tuti en ling to
camnmaLl. li£e enables him. not only to

t

le
liv t also to live with an di"ty.

or Af'rican peo les the £ ily

mesnbe!rs than its western count
circle

Uy
y y p £r st 11 de £ 'ly of an,

and child to everal t tr ing descent

cestor through y ti 16. It is throu this
"ly that the deep s 0 kinshi.. with all its

. plicati • is p-rooted in traditi African liEe. T
African £ ily, i t 0 dati African sociali (C i)

Mwalimu ere correctly pointed t11.:_

e £oundatio •
is the ex1:e!ll1ed
notl

his
others •••••••

• ••• 1" 12
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This sense p es eration,
specially in t of d. Upson inds 1£ in

difPiculti s~ it is not UU'lIlStIal. tor him t c £ r elp £r

rel tives. For this reasom-his clan bers d ot

tt.. •••• individllal t exist al
except corpor tely. xisten to other
people including rations and counter-
p ti s. is SO 1y part t ._lee T c .ty

st th~ore mak create or produce the i~l!dual; for
the individual nds on t e or t group •.

The Atrican £ ily also incl 0 alive

in the Gries their 1; ing £ 111 5, and t unborn who

at' still in the \ oE the Uving19• Unlike the £ree enter-

pris societies, t A£'ric very re.luct t to oy terms
'lhich .ght indicate ir bloo ties with .k.l.:tlSIlllellt.

Only in terms other pops t indivi bee conscious

o£ his ownbeing. be s ters. e does not suffer alone but

with the corpor te 0lJP. Whenhe gets ried. i not al
nei ther does the wif' 10 to at children belong
to t corporat body of lcinsm To' tain this str g kins 0 ,

c:c:mm.unal holdings e been se as 5 ensable eans of

providing successive 9 rati s of ouseholds, with th b ie
necessiti or lit T AErie land as simply God's
gift t hi living creati t

land bel ngs to .s tri has tradition rights over
that lan 20. In Africa 1 recognized as al ays belonging

to th c unity_ Rach indi idUal i on a society had right

to t of land be S otherwis caul t earn his !iv' g,

and cannot have t right t t also h!!Vingthe
rigbt to san means. Individ owner' P of beings e . teet,

t the vi tal eans of prodUcti like land er 0 11y held.
21Writing on the rights to land, Gl an st ted 1-

din Y
14 liv d cultiv e it, or
" or by the chief. t by all of

•••• /' 1 3
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e "lyof the

metIIlbershi

T

d

in the tri
. iean 1'1

• ev<ry

1s alIi
entitle

oft
, .. In "tioo to t parties'

ownconsent to the arriag t parental consent is necessary for a
valid ~age22. p t 0 dowry, hic:b is essential to a

valid cust ~ arriage23, is an expressi ay
oR'lire Af'rican. s o£ the t S elan contri te to-

ds the t of dowry to extent they e " and

t t s side they enti t1 d to share of the dowry d.
ong the Tait unity, the cl helps the Y' g husband to y

the bride wealth, "c:his shar d t wi£ets~father, others

uncles 0 receives p i of r own not ly t

is given to the i s £ ther24.

C whieb r speets hUrllan' c1ignity d e at worth of
all s ply rooted g tbe Africans. It i
which ensures t .t t p Ie e £ each other's

rich the oar (ind g war::ten) •

secure .in Atric society property
of .food or dignity e

• 25puts I.t :-

see
viduals 1tely

Nobody starv d" either
l.acked personal dignity.

s yer

,QUo.iL~\ol that it cares
k.

1!Yabout twill
altb today••

wind his
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CHAPTER THRt:!

o HE APPLICATION
STATU MA I G S

Prior to th cra bl ftd p rtitlon the inte-
rlor of & at Afrlca we$ Inh blted by varioue
co unitl or tribes whIch xls ad 8 at te

tri w 11 or nl d k1n do • bu he
e ph lous tri h d a differ nt t te organis tion.

co at 1 a oecup1 d by In 1 .nou frlcans
for 19ftr. ainly rab, who h d eo

th r fOr pur of r din 1. Th CO t 1 strlp
d th lal nd re con i er d to b rt of th

do 1n10n. f th ult n of Z n Ib r. r purpp s
f L Wt K rn 1n 1886, when th ritlah
n th dlvld d b tv. n the s Iv t rr1-

t rl s of Kenya nd T ng ylk und r the 1886 Anglo-
G r n gr en. Th gr .nt w pr c d d by the

er11n C nf r nc f 1 5 at hlch the Euro n
po r r d pon t r1ncl 1 th Y w r to U8

In Iv1 1ng frlea[n tur 1 nd hu ource 2.
This cont r nc d 1t clear th t 1n ot1v.
b hlnd p r 1ti n wa xplolt t1cn.

Fro 1886 to 18 5 th I p rl 1 rlt1sh E t
Afr1c Co pany, h r 1naft r r f rr d to s
I••• A. Co., which h d t rt d s the r1t1 h
E at Afrlc A a c1 tion l' 188 ruled th Br1tish
sphere of 1nflu nee on b h If of rlt in. Aft r
r c lving conc s 10n fro t u1t n 0 zan ib r
1n 1 7, th1s co pany ruled th Sult n'. do 1nlone
during th perio. In 15th I•• E.A. Co.

11 d co rei lly nd hand d OV r the 1r ct
ad inistr ti'onof K ny to rlt In. Th r1t.1sh

SIn' OF At
. I I Rf.RY
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CHAPTER THRSE
I

APPLICATION
MA lAG S

Prior to th· c:r ble ar.d rtltlon the Int -
rior of & at Africa was Inh blted by v rious
co munlti or tri s which xlst d s t te

tr1b 11 or nl d k1n doms bu h
ac ph lous trl h d a d1ffer nt at te organ1 tion.
Th co t 1 8 occup1 d by lndl nou frle n

nd om foreign r • mainly r ,who h d co •
th r fOr pur s of tr ding1. The co t 1 strip

d th lal nd w r con i ered to b r~of th
do In10n. f th ultan of Z n Ib r. r purpp s
f L w. K ny w rn In 1886, hen th rit1ah
n th Ger na i i d b ten the s Iv errl-

t rl of ~ nya nd Tang y1k und r th 18 6 Ang10-
G r gr t. Th gr nt w s pr e d d by the

erlln Conf r c f 1 5 at which th Euro n
po r agre d upon th r1ncl 1e they w re to u
1n ivl 1ng fric ~n tural and hum n r oure.s2•
ThIs eonf renc d It clear th t th In otlv.
b h1nd par Itlon w xplolt tlcn.

Fro ~886 to 1895 th I ri 1 rltlsh & t
Af~lca Co p ny, her Inafter r f rred to •
I••• A. Co., whlch h t rt d th rltlsh
E at Afrlc A s elat10n 1n 188 ruled th BritIsh
.ph r of inf1u nc on b h 1f of rlt In. After
r e lvlng cone s 10n fro t u1t n 0 Z n 1 r
In 1 7t' thls co p ny ruled th sur tn' s do 1nion.
durIng th perlod. In 15th I•• t.A. Co.
f 11 d co rei 11y nd hand ov r th dir et
d Inistr tion of K ny to r1t in. Th rlt1sh

_n.JYC-"'SlTI OF At
I ID.RflRY
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ov rn nt agr d to r 1 th sultan' do 1n10n on
b half of th S It n. The aritish _ph r of Inf1u nce

nd th ult n. do in10n w r d c1 r d a prot ctor t
1n 1895. In 1920, th rltln spher und r the 1886

nglO-Germ n gre d cl r d a cOlony4 wh r aa
the ult n' form in10n r m 1n d prat ctor teS•
Th two sphar 9' th 1r polit1c 1 Ind pe d nc 1n
1963.

c 10n1 1 o11tlc 1 or co s Itut10n 1 th ory
i nt in th t it pr vi th 1.g 1 11 Ity

m rrl 9' nd uee 1 n law hich th K ny
cord r 1n council 1 6 6, r t n d s

r t dur1ng th colonl 1 rul. Th
h con tltutlon 1 th ry hich w 1 rt d to
r 11 ct th e pltallst de of produ~ 10n
1 pli th t h to live n gr t m t ri 1

co fort. The v lu of for 19n t rritoc! h d
Ie dy b n d c r by rlt i long xperi ne

in the r c for or 19n t rrltorl. for 1 3,
th r w 1n Sri aln no 1 9! 1 tion th t v rn d
th x rei 0 C wn po r 1n for i n t rrltorl •

~In 13 the r 19n ur1sdictlon et pa a 4, ne!
at th ti nya born 1n 1 86, th r s lre dy
1n f ro 1n Z nz1b r an ord r 1n 0 unc1l under
it'. The s1gn1 1e ne of thl f ct 1 t t, In 1 6,.-.
th or 19n url dictlon Act 18 3, pp11ed to a 11
p t of ~en • In 1887 two i port n c n tltutlon 1

v nt h pp n d. Th Suit v th r1 ish at
Afric AS ocl tlon cone a 10n OV r th 1n1 nd
port of his do 1nion. In n91 nd, th rltl h
settl nt ct t887 w n ct dS. Thl Act ppl1ed
to those r wh re th rltlah u j cts h s ttl d
1n gre t nu b r. In such t rrltor1 En 11~\.\..~..u\
11f w a 1nce th y w r vi d p ts f

&ngl nd. In 1920, K nya s d flnd in th Anglo-
G r n re m nt 1896, w ann x d to r1t 1n



S~~
colony Una I' t A of 18 7. ro 1920 th n all
order In ~UAtt~pPl y1.n9 to th colony w re made
und r th 9ri~ish S ttl nt Act 1887.8 In 1890
th For i9n jurlsqict10n ct we pas d to con 0-

lid t th Acta r 1 In9 to H r M' ty·. juri dlction
1n for 19n t rrltorl s. Thl ct ppli d to thos
prot ct d t rritori known prot ctor t • such
territor! 5 w r not vi w d p rt of rlt In. In
1 90, K ny wa d clar d prot ctor t and 1 ws
w re h nc.forth m d und r th for in juri diction

ct 1890. In 1. 20, p rt of K ny d cl t d
colony, but th for r Sultan' do inlons r mined

'prot ctor t 9. oth er to b rul d under th
settl m nt ct 18 7 and FOr i9n jurisdiction Act
1 90 r p etlv 1y. It 1 sub itted, how vert
th t 1n constitution 1 PI' ctlc , the distinction
b twe n prat ctor t and colony did not xl t1.0.

In 1963, th n d for ne con tltutloJ\ rose
Ine th jority of K ny ns n d d o er at

just Socl ty. K ny obt In d h nd nee in
1963 nd th K ny lnd nd nc or r in Council
196311 r ain coloni 1 1 nc forth, th

rr1ag n \lee s10n La their 1 gal
b sl fr thi or I' in C uneil.

Th PI' nt 1 gal yst m d t b ck to 1897
h n th ast Afrie nord r 1n Council. ade under

th 1. 90 FOr 19ft juri dlct10n ct, w p s d nd
indlcat d th L that w r to ply. Thl
ord r 1n Council rovid s th leg 1 ba i of
applic tion of Law in K ny. It 1. prob bly
the ost igniflcant pi c of 1 9i 1 tion through
which th &n91i h 1 9 1 ph losophy was 1ntroduc: d
into K ny. N tiv Courts gul t10n 1 97 w r

ad under th 1 97 E t frlc Ord r 1n Council.
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Th gul tlon t b 1 h d t f court ,
on for tlv 12 nd th oth r for non- tiv 13.

ccordln9 to th ord r In counc 1 tlv
ov r d by tfN tlv L w nd CU to ••1. This

fro 1 97, CU to ry L of th t

th lr rrl How v r th ion r f
ctor s tv n w r rul n

r r for th Ini tr tion f ju tic. 1n n tive
co rts no in ie lar 1 ht ••It r or roo ify
t op r tion ny iv L or cu 0 1n f r

• y b n c ry in th lnt r of hum nity and
ju tic "1S. Thi impli d th t fric n wer not
quit u n n h d a to b c d to co for

it hu nity nd j Th 1 r rk
ithin Af lc n Cu t rr1 9 aw 11 d
1thou ny s1gniflc nt c ~n 11 1902 n th

1 02 0 r 1 council d. Ar icl 2 of th
1 02 Ord r in Council r the 1 91 order nd

d i cl ar th t h r no provi Ion w d
cov r a ubj ct, th ~ul iona un r th
1 97 Or r 1n Council r to r Th de
o pplyin cu to ry 1 w waa ch n d by
1 91 1 ti n. 1 02 t fric nOrd r in
Counc11 cont 1n th n 1 9 1 ba is 0 t

ppl1c 10n 0 c stom ry 1 w. Art1cl 20 r d
,a foll :

r b
t th t

pply

L

civil nd
r p rti

cri 1n 1 to
t very courtz
tiv L f r

is not re~9n nt
or

Thi cl u e r m 1n d p rt of h
A 1 9i 1 t1v council w
for 1907, th r w r t
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High courta1
non-n t1v s.

J on f r th n tlv
Th 1907 Curt 0 In nee
,HIgh Curt. It i b le lly thl court trueture

that r mained untl1 30 wh n th n tiv
Trlbun l' or P' s d. his rdlnane,
1 t r all • r h .A rle n fro th ner 1
juri 1ct10n fth High Cour • trueture s
ret lned until 195117, hen an A rican High Court

11 th court Gf .vi was t bl! h d. I~
19 2, W A rlc ~ Court ( nt) or In nc
r t Ine th r.~9n cy cl •

other for
11 h done

ro 97, the arr
h ve r d th n
1n Keny wa repre nt
llv 1 Ilf t

slbl • '1 70rd I'

1 gal b ala of th p 11c
rri It rovld
ct In of 1 y

a llc tion t
pply

9 L w of the
o n 1 th

d by the &ng1.1
n 1! h 11

n co ncil pro 1 h
n of EnglIsh type oP

n 11 co n law,

U op ns
"whIt "

hm n to

o en r 1

tac
w eh ww

hen v th r w s 9 •
w r plte y th sora r

1a Dlvorc ct 1869 a to gov rn
r 1 Co nel1 ad

e . ny y
1902 .01" to 1n:

r sid a1 1
p r d rtlel

r In Council 1921 nd
1907 wh n It wa r t 1n d

1n ncil.
t m rr 9 •
th E 911 h t,
a nd ent ,of • 5,
Councll h ch h d
Th r Idu 1 1 c1 u e
of th K ny Colony ord
r m 1n d 11k that until
sub t nti 11y it h d

•
(2)

n.

w
lif

In 1902 th
d for

In ny.

E t fric n
th who 1 d t

In 1904. t

arr! 9 ordinance
n911 h w y of

vorc ordin nc w
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nactd to gOY rn arri 9 th t c m Into xl t nc
und r the 1902 t AEric n rri 9 Ordin nc. Th
1902, E t Afric n Marrlag ordln nce 1 th pr nt
M rrl 9 Act1'. In 1939, th r w s n et d

trl nlal C u Ordln nc 20 whlch ca e Into
op_r tloR In 1941. ctlon 37 of thl Ordln nc

. repe t d th 1904 Dlvorce Ordln ne whIch governed
m rri ges under the m rrlage ordln nc of 1902. That

trl onl 1 eaus ordlnanc 1 th pr nt
Matrimonl 1 C uses ct21• It w n d In 1 1
1948 and 1961 G a to incorpor t changes th t h d
taken pi c In Eng11 h Herrl e L ws. NO further
81 nific nt ch n9 h v t n plac slnc 1963 In
the Marriag L w of th urope ns.

P'rom 1897, tho Afr-ie ns who took up-the
whitem n's r 119100. chri ti nity, wer bel! ved
by th colonJal goy rn nt to h v e d to b
n ti¥ nd to h v roved the s lv a fro the
op r t10n of eu tom ry law. Th y h d to contr ct

tatut.ory rrlag nd thos who w re slre dy
c..o \A1.l4rri d w r xpected to ! customary or

o 1 rrl 9 Into the t tutory or nglish
typ. Th 1897 tlve courts R gulatlon provld d
th t th law for th 1me b 1A ppll d to
BritIsh Indl in att rs _ff cting per on 1
status w r to pply to N tlv Chrl tl n.22.
Th tlv Chrl tl n c r br ted m rrlag s 1n
accord nee with th E st African arrlage
Ordln nc 1902 whlch cont In d Eng11 h Law.
In 190 th N tlv Chrl tlan Herri ge Ordlnane 23

n cte to introduc f1 xlbility In the
for litle to gov rn th rrlag of tiv
Christl ns, nd to r p 1 th s etion th t
appll d the Engllsh Law of Bucce slon to the •
Th 1 w th t w to gov rn th m rrl 9 wa
Engl1 h L w contaln d in th Dlvorc Ordin nee
1904. Th Law of succ sian of th fric n
Christian w 8 to b th cu tom ry law that
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ov rn s ro rand i ters 10

.
N ~.~d emained

n iv ~. 0 t 0 ~4 J 1 1, t 1 ,O'l- at i, re v~ri ian
ordinance 'ofas replaced by the ative varisti

i r ce rdi ')1:ce'; hich is the pre e t .t~f Lean
ct~5 In 1941, t. Divorce.st' e and Divorce

ce 1 4 co r nl ced t e r,sent ~atri oei 1 c u er
t, ' h i.ch e npp icaol wi l's L r to uch t tuto

arri '"') s whenever t 1e e is
t 1 63, the c<:>\A,~,\

r C,._

of 0"1 s ersonal La ,
veco iz<tio. i Ie 1 1 0

i~ 0 efle'" e

ap i enya's a
" ~•.••.! •• : ru rant ed the plio tion

"7't a constit tio al ri
o tee 1 o 1

ent of _ria c L~ s a er
.is s v the udicat ct r?, h' ch

retain d t e r pu~ cy cIa se an ':lo .•..i ion 0 1

c t t oli d tee o at':'; a. C stO"l
L •.• aI an cu~tO"'1 to "b

in civil ul. ~'e ict re t. at e~er~e
o th l •.frica J i civili~ed' t rou " e

radu 1 plac nent of i CUdto ry , w ich 1:' G taken to
b ri itive, with 'jn~lish, t e ciril'z ~ ants

t is e i nt Y' iscu si Tl 0 t uto:::-y r'a es
t at 11 local ~~a te lev t to e statute a ri ;es

ot n

i the sU'ordin e court
rdianshi of _ ant... ct31

ion d ~in nance)
L 'tin ncr nct~2vc t ,

'!:'.e "ri er s of t e pi i n th t, t.e di u si o cneo

st·t te~ ould ~e ~ut~'d the. cope 0 t.i per •
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reGislation by r ~e=e c is i portant as ~ar s t e
')

"pouae s rights to property are conce ed. Here "L i 1 tion

b ~ "'cferencell refers to a it ation here "cny L islation
1.$

. kes ~~iS1 L W . ich no sci~ied! w o~ ! _ny. It ~

found in t eJiudic~ture lct 3 (1)53 and th matri~o ial
causes Co.t, • 3• .:..ngli5 1.w , imported t UD".l t' ese
.cections 13.5 caused u or 0 pro Ie • :t no :; Cf' t in

nich lis is :)pl' ca 1 to K n 34 ,. is h~.J. •
':'n ~r t unc= t inity in t Ia ov rnin tri 0 i 1,

o e i ly t.O L w -ove Lnz the ) ousew ri t to

pro erty~5



:'0
1'.L...•

\9 long as t' e mar ia.:erenains • eaLt y' i::-sues
relating to ~o~e tv ~i_ ts of t•.. , souses will not arise and

1 n s tl:le re
living to et or an Lcabl.y t ie se oue st Iona never have to be

swc!.'ed ince the pauses 10 Id rattle talk in t_rr:lSof
'ours' r tl er <, th , . ,

an ITT urs'. _his ce<1es to - eni.ne .
ru owever, ~1 e marital disputes in a -ociety eco .e

com n,; need ri e for 'C ects e in tion of ouses
erty ri hts t':lE~Y 10n,,; \ ronertypro a can n T' us .,. -

t-....

jo ntly any 10 f'"~r. .his 0 . 1 ris s n t ree.
3i t-" ns; irstl. te'1sion in -ell r 117 a If" d 0 th",l ,
.,r ak 0 m 0 the- t' e r-;;i 1. "et L e •

f er .judici81 n ner tio or Lvor-ce, it eco:ec in or-t for
the anouse to pot air recise r'~ ts to ~.or rty.

wL-,~•...•
P.V tne .. ia;,e

l' own d e to he d.eatih o e 0.•.. In
nucb. situation, n "-.,- au i vo r-

a~d the dec sedt~ perso 1 r r s nt tiv ~ oVQ the
o~ ers i~ of a narticu pi ce o~ ~ro er • ;inall~, ~OMe
croblems ~ y arise if on~ G se eco e insol~nt a d is
declared ru t. rtic 1 r ece o r on,s
to tle olvent souse, 't i 1 ~ot T'cst in th t ·~t e in
, auk uptcy,

....ere is 0 S ecific 10c 1 Ie ,is a ion 'ch at p s to
e 1 'ith t e ri t of souses to o erty. o' e r-, .e

ma.•.'ried WO!ll n ' s r-o e.•..ty ct 1 .n lis o i ece f
?
I
tct

liel Ie in
7.("')('~L'.;J I v •

has n, en ieLd "0

l'enya t rougn.
e an ·ct of ~ner 1 ~lica-',

ell .,.,ct' on clause in Jud\ r

•.•••••/24
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The l.ctapplies to statute a~riag s contracted under the L~__.

arriage lLct5 and -the African Christian 'a~riage ct6• r:'he
istorical development of the marriad women's propert7 ct

1882 is . portant for determining whether or not it should be

applicable to all Ken an Co-rnunities in present circu stances
which re di ere t from those under which the ct d~velop d.

study of the ~ct is also i po rtant si ce the st7is
anythin to go by, chance are that 0 r judiciary ~ likel
to a'1ply the La as it develo~s in -:n land.

'GT 1882:8

It as been ar~ued that t e ~t ent 0 this nct
shows t e dev lopment of the status of t e wi e~ a
subservient member of the family to the co-equal status?.

It eo mon Law, by Marria~e a husb nd oained sei~n of all
reehold lands .ich his ife held at t e ti e of the
arriaoe or cquired during copve~ur and was entitled 0 the

rents and profits on them.10 ;he Ii e d no pow r to dispose
h r r8 lity at all durin) coveitu e~1 Duri g coverture the
wife took no int rest Ln her hus an t s re lity at all, but
if she u ived hi sh )ecame entitled by virtue o! her
do er to an es ...ate for"a- er life in on t.ird 0 all her
husband's r eeholds.12 11 pure personality belonging to tLe
wife at her ti e of arriage or acquired by her during
coverture

~
"the power

operty did

res~t d absolutely in the husband who, therefore,
to dispose of th~ intervi~ or by il113 such

not evert to the i e even i he husband
predeceas d her. 'C:;MQ 11~~e spouses we e actual y re~arded arson.t\..

••••••••/25
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A contract to arry clearly 7ave the prospective husband
ran expectant intere~t in all his wires property, hence a

rule d veloped that any disposi ion crade by an engaged
wo an without her fiance's consent was void ble by h- ~ as
fraud on his arital rights~5

In equity, rules were develop d to nini iae this injustice.
s far as the married woman was concerned, equity developed

t e concept of the II ae o rate mt3.te". If "Oroperty was conv ..ad
to trustees to t e sep3rate use of a mairied woman, she
re ained in equity the s~~e right of ~olding and disposing of i
as if she were a "fe~e soie". ~eing a ~eneficiary she could
dispose of it tu'tir vivos or ')y will.16

3y ta id 19t· c n , it was clear thut old rules ould
have to be r ~ormed. T e industrial revol tio and the fre
enterprise economy
Incones of

d r 110 en re earning
des ....ribes the true position.

H'ith S03e e.er·~er tion it ~ y le said t at the
19th Century atrimonial property 1 ~islation was

ainly tb. res.}lt of he s read of "'ain ul occup tion
outside t~ o,e among a large ber of 0 en as a
result of the Indu3trial revol tion and of th
disappeara~ce of the household as a unit 0 Droduction.
~he 0 rried .OT1 fS roper y le~islation f a c ntury
a 0 was 3. resIlo se to a r volution in production ••••••"
There ere a n mber of scandalous cases of husbands

impo;fudinp;their wi res' ear-n i.ncsfor the nene it of their 0 rn
. ~o . f .c ed~tors or n, istress s. :' r-eLre could be obtia Lned ')Y

the wo an whose hu sSand deserted her and took no account of t~e
needs of a~ried women ho were eain~ully employed outside t e
house, ~~d who t ro h t eir own earnin s contributed to t

aintenance of tle ~a ily. I 1 1870, the first mar-r-i.ed omen's
pro erty Act a e_ ct od was se n as a e n 0 Drotectih

"-
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afjainfjstt~e effect of the COI!l'1lonLa those ma_ried women who
were gainfully employed or enjoying some inherited property.18
It provided a nu ber of exceptions in a number of specified
cases th t property acquired by the wi e should be dee ed to be
held for ner- separate use. 'I'he whole ct was repealed by the
marri d iomen's property Act of 1882. The ct ~rovided th t

any WOMan. a=rying after 1882 s.ould ~e entitiled to retain
all property owned by 'ler at t!:1etine of the marriap;e as er
separate propArty and that whenever she was married any property

cquired s ould l)e held by her in t e same way, 19 it further
provided that;

or
u, ~ri ~d 0 an s a 1 ••••••• 'be capab Le"or acqi i
holdin and disposing by will or ot erwise, of any

personal p operty as ~er e ar te n~operty, in the B
manner as if s e?l:1e:-ea f e sole, Tfithout th i t
of any trustee.tI

This Act placed the tot 1 incapacity 0 a ar ied

r--,
real or
evT~ion

wo'!!!anto hold pro1')ert,,b a ri~id doctrine of separ te
property. The .•.J.ctmade impossible for a , arried man to acquire
. ny further intr:rest in tne property of ~li3':life. After the
marriage is broken or is rnc~d it or ~lems, t e court is
faced wL t'1 the task 0 d fining the spouses) ri~ ...rcs to property.
" e court is however, give wide· ower a. discretion nder

r-r-Led om n ' s pro[lerty let 1- 82 wn i.ch rovid s;

"In an question between hus and n wife a to he •.i tle
~~~or posse9sion of ~roJerty, either of t em ay a nl

high court or a County Cou t and the TU ee may
uch or1pr i th res')ect to -ie property in dispute •••••

•••••• as he thinks fit."'
Und r the act, the jud~e has a free hand to do what is

just.21 Jny rope ty purchased by one spous with his or her
p...sL<;'-\ VvI.<l. \,\ I 2'"own money will n&sQmptively 3elons exclu~ively to the purchaser. C

••••••• /'>7
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From the very start, ownership of property presuu osed positive
and active participation in the economy. .~is eans that one

j

engages in so e fo of paid emplo~ent or en rs into other
contractual rel tions that facilat te acquisition of property
through purchase. -.:'hisrequirement of r-one ear cont ibution
so as to acquire pro .ert7 was Dound to wor~ inj stice especially
for t:1oseh usewiv s w~o are never €'n,~agedin wa _.elabour. If

nuaband supplied his wi+"e 'ith a '"l()usekeepingallowance
~ rV'\)~ p~o.r~
f\:0r~~facie remained }·l.isproperty. 'J'hismirrht well ~iork an

injustice for it took no account of the fact that any savings
from housekpeping, money ~ were as much due to the wife's
skill and econo y c, o 11 house ife as to her huaband ' s e rning
cap city. _his w s remedied by m rried TO n's roperty tct
1964, S. 1 provided that;

",)uch sa Lng s out of allo'ance s m de by •..he zu band for
expens s of t~e atri.onial house (in a~sence of any
a~ e ent etween t~em) would be re arded and treated
as . elongi. to t e us oand n wife in equ 1 ahar-e a'",

~hus the legiSlature and t e British ~ociety are ~p,alisin th, t,
thou h t~ theirs is a free enterprise society, a false st rt
was made in Laws that govern matrimonial pro~erty and t~ t

inter~rention was nee ssary. 1""lherlor of the courts is.J"t'ot
easy since they a_e bound to impute or atrribute to t'1.espouses
an intention 'hic clearly they never h d.
.•.. '-\t di t' d ,-'. 1?23 oJ.1!> h 1~ e co~ s sere ~on un e ~

his is don through
2 ';.ct.In

P.t. ' was held that s, 17 ',;asa procedural
• Sv:>'-'"'_rov~~ only an did not entitle the court to va~ the

Q)ti.stin~ ropriety ri ts 0 th )"ouses. In same case, Lord
Morris of 30 'th - Y -Jet at P. 798 put it t is ·ay;

••••••••/28
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"•••••••••••••••••••• one o! the nin purposes o! the
;ct of 1882 •as to a e it fully po.•sible or the
pro erty ri·ht~ or he pa_~ie to marrie e to be
kept entirely 3e ar tee ~' ere was no su ~estion that
test tus of marria was to result in any co on
o rship of ro er y. . 11 i i y ie ne§;'ltives

y idea.that b. 17 was dC"'igned f"or the p rpose of
enabling t~ court to pass pro erty ri~hts ~
fro on spo se to anoth r. In a question as to t~e

itle to pro ~rty the ~ question ,or the court was -
" hORe is thist d not - "':'0 ho shall this he
giv nIt.

_hi cle rly tie the cou t's h ds in trying to d ter ine
justie
from 19

nou e t ems lves.--n -eries of cases decid d
t e court or ap e I h d in :!ect est blis ed t e

rule t at, if bot spous ad d a co tribution to t

UTC S or any proD rty, ( t r di¥'ctly r i directly)~5
t.·s ve vt an i Te e t in the pro~erty boug t and
pr su tively th y would take e al sh res in the roeeeds of
the ales. In rent yparz, the whole posirio s d to 1~

re-e a~ined.rhe ire is now r e uently ea ner
ing a contribution to he c ~on xpens s of buyin d

rur iner tole '10 and 'ustice de s that, ven though
property -is pur-cna ed in t11 hus and na e , it' is on y, she
should be given credit for her hel ~6 {.o menti.ngon the old
po sLtion and th nev develop ents t in th c se of
Lord e ing sta ed;

-27,,,,1)

II If t'iis c se C ,( r~': ,!. T •.•• ,.1) came uo 20 or 30 years
a 0, .1 do not uppose h .,1.:) •.• Cooke ould av n d
any clai 0 a share. It would be said thap, wh n she
di ~ll wo on t e house ther w s no cont ct to p y
h r nyth' g or it •••••••••• Jut that has all It ed
no. t first th co ts c an~ed th law b iving a

'de interpr t tion to v. 17 of t e ~rr'e . ~ents
ro rt .tLCt 1882. ':! ev took t'1e wo ds of t e statute
hich ave jud e power 0 ma e such orde ~ e t.i kit:

Th t w s held, ~o r, to be erroneous 0 cause e
section did not empower t e courts to alter property
~i hts. ~o the courts had recourse to another 'ay •

••••• •/29



- 29 -

They said that s~ares i the ho e depen ded on the
common intentions of he tarti s; and they used
consid rable ~~eedom to a certain that co mon
intention. :his too has ecently co e ~ disfavour,
b cause of t~e difficulty of ascertaini g a co on
intention. So the courts, und.e r the guidance of the
Llouse or Lords, have had recourse to tne fin 1 W9..y
the 1 of trusts."
The courts ar evol·in the concept of constructive

trust to declare that property acquired by 080uses' joint
effort for joint bene£it s~ould be s ared equally.28

It is clear that courts are trying to mini! ize the
injustice brou~ht out by the married tonen's roperty .ct
1882, which 'Was ')a ed on th L issezA ir\O.idpals. ~'11ou,h,

considera Ie, tho c edit gi en to the wife is not adequ~te.
~

~he courts are still a t c in~ too ,reat an imnort c to t.e
spouses oneta17 co tribution in the acquisition of the
property.2 Ihere t· e factors f production, e hldividually
owned, as in he free ente rise world, one sees a conflict
between th on an 's role a ~oth~r and i e nd her capacity
to ac uire ro_ rty. I r ~u anity is insulted by this ~oci~ty
which is ore wo~ried ab ut th p~~sieal survival, t~an urvival
as u an beings 'ith dignity.

1882
s aforesaid, t'e ~ 'ri d wonen's ~roperty ct, 1p·2

permits t~e s-ouaea to old s parately t e 'Oro erty t y ovn
before arria -e nd also r-ecognf.z e their ri rtltsto acq ire and
hold property separat 1, duri~~ th, exigtence of tne m l ia e'
In enya the ct is applied as a statute of general aoplic tion
by the ~eception $lauset which state fO
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11 •••••••••••••• 1ubj c.t there to and so ar as the
same do not extend or aDply, the substance or
co mon Law, the doctrines 0 equity and the
statutes of general anplication in orce in England
on the 12th ~ugust, )897 ••••••••••••• provided
that the said Comno~, doctrines of equity and
statutes of general application ~hall apply so
far only as t e circumstance of kenya and its
inhabitants permit and subject to such a qualificationf',
as those circumstances may render :J.ecess3.ry.tf

The Act applies to spouses married either under the marriar,e
Act, or the African Christian~arriage and ~ivorce Act.
'tlhether or not the mar-r-i.od 'Wom.enIS roperty ~ ct 1:382, applies
to Africans who rna=ry under t _6 ::::nglishLaw (1 epends on how

one views the cause of adopting some English spects of life.-- ------------------
It as been ar~ued that when an frican ma~ries under the
eta tute law, he ceases to "'.)e an .\ rican and become '.hi te' in
his outlook towards life and, theref'ore, it is only logical
that J.nglish Law ,;overning pronerty, should a,)ply wholesale
to such an African~1 Juch an i rican, who becomes a white in
all aspects of his life, it is at';:'ed , ahcu'l.d logica.lly en 0,

the 'benefit" of ....nglish Law. 1"0110 iog t is mistaken belief
COLE 1[. CO t. held hat, 0 ee i'ricans marry under the
r.n~lish Law, they must'ie taken to have removed t emselves
ror the oDer~tion of customa.ry Law completely. ~~e same
attituae has been adopted in Kenya where the :uropean
marriage has bee held to be a special one and once optXed
for by anybody, its nature canno t b~ altered.32 It is S".1bTi..'; ,ed

,
that, the courts subcons~ously, takes the view th t the
African is tl:\echild Lugard s id,33he was and t!lat on m 1"'rving
under tne statute, he shows that he has been •Jivi ized' and
therefore, the law of the civilized , n ap lies to nim •
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It is in t is l-: ck.,..ound that the pp Iication of the

rried1 en's property ct 1~~2, to the fricans ust be
ie ~~d.

The ct was first held to be an J ct of general application
in enya In 1 i.~,34 here the parties re Zuropeans. ~he
p l'ties ere ivorced and the Lusba..d apDlied undp.r 5.17
of the ~arried wo.en's ~ct 18B2, 3upra, for t e deter in'tion
of the D rtie int rests in ~o e ~ic !l een aC'luir_d
through the parties joint ef forts. The court r'uled l~ter alia
-:hat, ta i~cu tances of enya and it in abit ts do not
require th t ied fO en should not hI to hoLd property

i • 'I. K.35-rhi decisi n as follo ed 'a four years lat~r
ere the parties er 'fricans. 'J:he lainti f an lied under

,>. 17 r the 1q82 r ct, seeking declarations of entitile ent
to certain property re ist red in the n ne of er husband.
It was found as fact th t sh h d co tributed financially
to the nurchase o~ some of the propcrt,. Jud e.ent as
~~nre tered _or cr on the ~asis of the onetary
contributions ah ha man ed to a • It clear t at
0 er h' of pro erty ill de end on on t r contribution
hence t.e W01'1 . as t en~age in po itive and ctive
particin io in I'\'demployment. Matrin.onial pro ,erty
J..•a under .r...nglishLaw ~ olved in ocio-economic factor

i~ferent fro~ our 0 n and a strange vie of life: that no
duti s r.taking t.lewi~ e Lncapa.cLe of acumuLatdng property

w-~wealth i.po~ed by a ria~e. It e bodies c pitalist n~tions or
t\.

property hich ~ive a woman equal participatio in he
ecano Y. he abo e ~ecisions au .. 9 t: t t'leconditions or
Kenya will enable a WOMan to acquire seuarate property •
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The Act ?ives tte rural o~en li~tle or no protection at all.
The above .enyan de?isions and the ct °en see 36to su-c:est
that there is no r-er;ard for "indirect" contributions made by

the wife. Ins~ead th re are attempts towards identifying
d'rect con ributions. .e lct I no s he fact that
du in) t e ub ist nce of the marri e snouses will ~e
i ter~sted in s~ri than i iden~ifying specific pronerty
intere.,ts. It also 'lS5U!nes hat' "e wi will n ke onet ry
contributions. llhis is ·mreal..isticsince the ajority of

Ke s re ~ousewives nd peasants and their
contribution wil not t ke this cont npl ted orn •

..•..he pplicatio of the arried 1lO ens prop.erty .ct,
1~~2 to the frican i b sed on th a~sUMption that in ~is
outlook to life, the ~frican who has nrried und~r the
";urope L w ha b c e .t.Uro~1an. uch fric os who arry
under the statute La nev r rQpl c t- eir ~iloso h of life

ith the ~n Ii' philo op y of 1if, ence the~e is no
justification of .plyin ~n::;,lisLa to t em. •'leydo not
necesarrily change their personal Lw, bu nor-:l.1lythe .,'11
continue o' se c La 's th~ir rsonal Law.;7 I

rried
der t ric n £~rist'an Ma and Divorce Ict, b t

ubsequently they r ulat. t eir a~f irs in accord ce i
custo ary Law. he court applied custo_o~ L w and the
Judge • id;
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lilt is quite clear ne''ther t'le 1)ulicant n011 nor
Paulin~intended to or did bserve-the obli~ations
i '~osed upon thenby e ~nristian marriage, but
)re'e red to conduct their do estic lives according
to custom ry Law. Since t~at is so, tnis court will
deal with th present application accordine to t~lat
1 ••••••.•••••••• "

The court re lised that the parties altlough a~ried under
civil a could not have nece e.i rily accepted ~estern \.;ay of
life. here is no Justification or apnlyinQ the married ~o en's
property ct, 1882 to the fricans simply because l. ey have
m _ried under the ~n~lish Law, ence it is assumed, they Law
removed themselves fo t'leoperat.Lon of any other L w. In

it as indicated t t an lfrican oe not
~ cease to e one simply bec~uQe e ~s ried under tl

n lis Law. ~he court s id at P. 400;
"ie are of t.e opinio that neL on s bject to the
custonary la ho narries under tLe m ~riage ordinooce,
does not ce se to)e native s bject to cUJtomary ~a
by reason only of his contractin that arriage. lhe
custo a:ry L w will be applied to :~i in all!J ters
••••••••••••••• cons. uently, when suc a gerson has
a case in curt, native l,w d custom would b d emed
to ~e teL w po1icable to th t CR3 ••••••••••••••••
'..,et ink t at it would be unr-es 0 a..Le and r pugn t
to natural justice to hold ot er/ise ••••••••••••• "
'1h . • .a. • •... f 11 d' l' 40 'F. 1 . '~1. as po sa.eaon S '.}0 n 0 owe a.n v. amrn.a , f La awl.,

and Lesotho42 :lere t'1.e}\+'ricanis po trayed as a hu an :;eing
\

~~~ 43
'1 a p ilosop'y to e res ected. It is then cl ar that the

appli ation of t e carried wonen's pronerty :ct, 1 2 to t.e
~~h~l~"~fricans reflects cultural ar-rogance, Hrjus~C'e patern 1ism and

.s ~ <:-0 •....•.~ Vv.A.....Ulac~ W' ich c ract rised the colonial ::"€'quipe and ceantI'1es
to ':>e ominA..ntin Indepe ent Kenya. :'he e tent to nl-tichan

frican ~ecomes a :uronean on a ryin~ n r tIe Gtatute Law
is n.0h'lta Le , His 1~4

13,1 of sue ession is ~ rica customary Law ,

........•1 3!t.
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and there is no need ~of applying English Law when he is alife
,

which will be ~applicable when e is gone.
The ode of produetion determines all aspects of social

life and reveals the link betwee th socil - economic relations

1-

and all oth r relations or a given society. In the African
society, where the major factors or produ~tion are co~ unally
held, the 'Woman has r;r~at proteetion. tIer i ht to pronerty 1
is not determined by the monetary contribution she mana es to

ake. The a plication or the maT'ried women' S property , Act
1882 to the Africans, frustrates their belief that, by its
very nature, marrage is or two people of different sexes ith
identical and equal ~o~hs.

\

\
\
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SPOUSES' PROPERTY RIGHTS UNDER CUSTOMARY LAW.

CHAPTER 5.

Laws relating to property rights of the spouses are
intended to enable men and women to live happily within
the institution of marriage. The holding of propery under customary
law which enables the African to give meaning to life is c unal-
like other- aspects pf his life. The indigenous people of Africa take
J~'~iew that every human being man or woman has an equal orth. This
equal wo~th of the individual is incorporated in the twin ideas of
human,dignity and human equality tha~ can only be realised ~f pro-
perty, and the means of supporting life are held communally,2
This communal holding of property protects a husband's and the
wife's rigbt to life. Individual ownership of somethings was
recognized, however. Individual owner-ship of major means of produ-
~tion 1 eland waa not 1mportan~ in customary pzoperty relations
and .t really m ered was a person's right to use property. The
rights of spouses under-customary law to property should be viewed
against this background.

\The air of mystery and aonfusion hiah sbrrounds the question
Wb;e"]!leJ~~:r en have legal capacity to acqudz e and own property
under customary. law is demonstrated by Leith-Ross.3WhO while writing
on the 1 said,.

"The question of a married woman's or widow's property is a
nebulous'one. One is constan~ly being told a woman has no
property, yet one is equally cons~antly being shown 'my'
form or hearing' of woman who has gone to cour~ about 'h~x'
oil palms or 'her' share of 'dowry'.

Leith~Ross contended that a married woman has legal capacity
to acquite, own and dispose of property in her own right and in her-
own nam~, under customary la .4
However, there. are. cqrtain limitations on this, but this. is due to t.
whole concept of property ownership amongst the Africans. This is
because the major means of productions like land 1 d ~d ivestock,
the most 1mportan~me of supporting life were_ omm ity KKt~el~.
Th~ land as recognize as always belonging to &- communf ty and the
husband or his wifa within a particular community, had a right to tha
use of land.5 The Africanis is right to land was simply the righ~
to use it, and individual ownership of property among the spouses
was not very important.6
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In most tribe; a married woman does not own the major
eans of production like land during , arriage? In those

tribes 11 the wives property wether acquired before or
durin marriage is in the sole control or the husband

l rin the subsistence of the marriage.8 among t e ~ikuYUt
VVJ I,{

althoup;h all the W:L FpropertYt whether acquired' efore or after
arriage is in the control o~ h husband, it is,

howe "or, customary for the husband to consult the wire before
he disposes o! the wifets pro erty.9 ~he ife has control
and power of use over so e roperty like personal :fects
and individually acquired property. ~he wife h s power
of use and c ltivation ri J ts of lands assiGned to l-lerbut
such pow~r or control and use is ercised with the consent.

. Ii d r t h \ d 10 th ikexp ss or rnp e 0 e us oanc , .d. ong e y a,

woman has the sole control over 'property given to her by her
11family, either ~erore or a te m rri ~e. Ithough it is ~

custo ary for a wife to consult h.r usband, s e ay if he
wishe sell or in an way dispo
th 'k 12 t . d be l.y:L at proper y acqul.re

of such property even amon
the ife after the T'iage

either through her own e~rorts or ivon to ner by her
husband, is in the sole control of the hushand, who y d,al
(ith it in any way without the wife·s consent.13 Among he

Taita th wife can dispose of or in any y deal ith
property cquired ~ by her duro g the subsistence of the

14-arriage 'IIi thout the consent of the husband.

••••••••/37
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~ong the Ma i, during the subsi'te~ce 0 t e ma ·ria e,
a :ife exercises cont 01 oler pro_erty :iven to her by h~r
o· "T'lilyand Lso property Lven to her by !1 r nus oand at t+ie

\...".Q.J
ti e of tea ri gee rnhe nus and mus t not inter ere lith ~
pro crty in y way a~d it is a Jround ~or divorce by the wife
L. ' o s' ould do so.15 Under 1 eyo, • rac'et i'ur;en
customary La~ t~e husband has no power to sell or in any wcy
di ose of h s wife t s pro ,/rtywit out 11_r con.se t.16 _ is
a lies to pro erty obtained before and fter ma~ri e.
However, a ife may not di~pose 0 c ttle d land rit''..outpr

h shand's c n ent.
On t.e w· ole ost ibes vest he ri~hts o'fuse rat~r t an

o ners ip on wo en. i is in l'n ith t e .1. ric concept
o proe ty otn rs ip, at east of land, :ich 'as co~ unally

ald and all me bers 0 t com nity, includin en d • o-ien

h n no ~rs ° un only.
In he ~fric n society, there ere v'ry few divorce cases.

~he reaso f t s s rob ly th r~ t protection nd
reconciliat' n cilities that t e co"1rlunity pro rioed. ra.ri~tge
vas a com unal al"'ir and it i 01 ed the t 0

~ ilie
d i e.17 e .'1 ers w r ra e1., cnlled to de 'ine t·

of s..ouses to pro Arty ,t dissolution of the l'riae.
ea"-in a di orc i e s a i t - to e ~er

of t e .nan

~rally,
\
4

er-sona'I e-"'fectt nrescnts 'iven to her b.
gifto iv n to her h r ~ ily.1 .11

her lush nd d
he 0 h r p~ ncr~,

os ci~lly land ,~ivenby the u 1jand or by lUS~ nd 's _ "il,y
to the wife re ained under the us' d's control. .'!Ion) t e

Luh a, i5ii, ~ pin ~~~ ta t e wif i5 not ~lo'ed to
take anyt~ing 'rom ~he 0 t i .oninl ome ev n t ou~hcquir d
tl h 1 cor tIt' l 19, th tlr ug Iierperson e. or s. n some r1JeS, 1n e euen
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of a dis 0 ution o~ t e m~Yria e, the ire is entitled to
take all her property, w eth r ac ui e ~~re or after the

a~ria •

In enya, the ~ st rn feudal Land tenure ':lhichyo ,jects
the hu anity of the l~ 1 n 1 5S W s tro uced in ~enya

20durin the c lon'al e a. is as ad it po. sible for
fric ns to 0 n nd old land individually. The fr e enterprise

eco 0 y o.....ced t e ~f'l.'ictenur to r co ni indi .d

01 Lnrr of 1< nd , 'rhis i 'ht ave ar re• ch i.ng e+'fecto0 he
of sflouses to , s t r>ir ri' 0 u to the
1 d

that i

i~ht e xt' ~uis d. o'~vo, c
the minds of the J"fricn s, even

')1s d cide
_ter re'~tr ti n of6.0

~e land i ~enya, land conti ue to e amily~pro ert. fhi
5 ecalse, asic institutions li~e co cunaliso oot d in

tr dition D..."1.dsre: ues seem to be extre ly -e istant to chan es
·i p ed y 1 '. 2 ~.ere t. eco .f of if ic te
allows Deople to cquire propert , w ~en, a' ied and unmarried
have e u 1 ri ts to cq ire an ?3ioId pro erty. e oney
economy i orce ~a es it po nibl 'or p ouses to et

oney \# ri.ch can e used by either of them or both to acouire
pro erty. .i is not only possi.bLe in the ur n eco 0 ,but
is l~o possible in t'e eny e uan~ econo y. U ortun tely

e no dcci ed cages in"-olin this issue " de t e
cueto w. Unc rtainity i thi' as·t·
wh reby t' e writer cano. y predict w at is likely to ~ en

\:iLhout certain' t. It is not clear ow t e . per y will
)e divided betwee t e to(o ere t e two ore ., de u ecu 1

~o et ry contri u io.c. ~i ce e 0 ey _conomy ~as d i

o'sible '0. tn s Olses to acquir ro or y, th 'ri r is
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of the vie th t ny 0 t e i e' co •seLf cquired property

,.•hich she acqu'i.r-e s aurin tea_ria e tough her own
e~rortSt eMains with her upon divorce. It could be a~~ued
that this is a -nodern dev lop ant in customary La. \.I as

ay exist, where 'i d oman Ii int:, ith h hu band
"'1 S co e froo. amily t at does not 0 n 'and that s e c n
fall bac: on in he event of divorce. I't· ould oe unfair to
send such a wo a ith e,pty han t yet e ay have been

exry~ndin~ leI' In ur to t e hu \~~d's s t could be
ar-gued th . saki d of cnarse on t~e usband's land
to t e ex ant 0 t'le;"· bour , s ~as expendp. l i s.o'ld
e t e j>os'tion, er e t'1e .li~ d 9 b en ~e-istored n t e

n e 0 t e usband alone. If s.c has e n wo~kin~ in t e
sh- a, which is usually t s in rur ) areas, 5)1 5'10 il.d

,-re co nenaa't Lc or 1

Tcnt of ivorc .24 In the pastoral co~ uniti s t e di~o~ced
woman sh uld be b l,e 0 --atno n'~ Is f_o the hus~and.

i is e sp culation ~~ to e cour-o ''>. Lc 1 th courts ..i"'ht

take if such a. c se cane to court. 'ois is because in
; '1t, divo ce _as l)e n ar- a d is still T', r in ru~ 1 I' _ S

and th ~_~o~e, t'e queRtio~ of det~r-~L~in the souses ri ts
to ~ro ~rt ~a~e not aric 25

•

t e J2" ,p.ath0 the .us an Ldo 1 • • ~

her ~ushand' s "l'")I'o')e t .26 'O'-:S er, .ido \\as a ria;ht to
T'pt-in the u io 0 h .a i onial ou~e ads _
is entitl d to ,ke e of' s s ueh ortion o~ I' Iii

hus~an 's arm la d as s e ordinB ily ~ i!'es.27 , h s the
ri t of use 0 he ..U '). 'snop,>ty, if h cho ses vto u-emadn

hlln~!l.nd'd ~ain if he el' ~8 to e t- Onto
a levira~e uniJ~, can ,t i~ int~ ents in ~er

d ceased hu ·..an S :'0'") "'rt • ;'er-e she er ~prs in 0 a widow



-'40 - .1

inheritance .-it the both o t d.ce s~d~ she is entitled

choses to _0 ac to her ~t..p to r , she is
entitled on y to ler indi1 i u 1 C yi!'po ?

.anno t 'no a ,.. on tl-)e dedasi'd hus nd's 1 ily roner "<r.v •..

I she oas ack to r t er-, she .ill have ri --11.6- of
use ov_r ,is '0 onerty n • 11. re 5 r-ema ~.e s , the elf s a d...

will ,)6 undpr dUT;Y to ain n 28r.

e ajo it:v of Lnd Lrre ous people ' . e t:ra itional liven~ ~

in th ru a1 ajor e ~R 0 ~_o uctio re
CO"" unall~ "1 Id. he rican ode of ~rod etion h s no yet
) en dismantled :v t ere e t0rnri e cono y t i

co tinues 0 protp t ~he ~. ~.ts S'")OI ses o rop r 29 I-•
is onl in u an areas ", Are ...frienns in t 10 ree ente ri e

co omy e ph ~is rivate proper 30
•
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CHAPTER SIX

CO~MUNITY OF .PROP~~TY:

The policy and the broad e~rect of the ~arried wo en's
property Act 1882 is that, neither spouse acquires b virtue

vof marriage any right in the oth r spouses ~ op rty. The
~4ct is not only unrealistic, but Iso unjust in g inaistin
on an unco proMi in enforc ent 0 the separate property
norm between hus oand and wife. :Ius')and!Uldwi ~c nomally
enjoy d use much of their property together and ve y

r quently their oney and goods are m gled together. The
arried women's property ,~ct 1682, en bles wife to p eserve

to anage and dispose of er pronerty, hether own d b h r
t the ti.e 0 arria e or acqui ed later, and so it puts

the spouses at le st legally on an equal rooting. HO,\fever
equality of treatment of husband a d wire is rest_icted to those
cases in which the

~~~ not ex end to the
exercise equal eeono ic functions.

\

~~\..V\~ ~

~m-.&:1' s weLL being as a houscwi e
...:.uality

d

other. It as been r-ecogm.aed that, as rp",,;ardst'1e
principl s of equality ol the spous s, a formal or ~echanical
equality uay, in ~ractice deprive ~he wo~an ol car ain ri~hts
which by er nature as a mo e, she does not x rcis .1
Criticising the eehanical equality, in th m

property .lCt, 1882, Kahn - ..?reundO~ ,3 id;
ie women's

"••••••••••• The conca:ption of equality underlyin.-
the prinCiple of sepa:-ation was bAsed more on d uctive l"'e'a'i
reasonin than on sociolo?ical insight. It i,nored
the divorcity of no~al economic functions of
~usaand and wife, and w~s in a sense, as chanical
as the crudeidea of freedom of contract' hich
insists on tr atin~ as 'e uals', Land Lo d and
tenant, e ployer and employee~
This ~as created a serious proble. rhe Law in an e fort

to e.anicipate the wife rom h~r hus and's control made th
spouses COMplete stran3ers to ~ each other' property wise.3
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efficiency may je reduced. rlowever. equality of anagement
powers over marital property prevails in the co uniat
countries of ';'asterni:uronewhere it does not lead to conJ_lic~
between the spouses.15 T is is because the co~muniDts countries
not only accept the principle of equality of h s xes, ut
treat it as one of the basic rules of socialism.

Once constituted, com unit of property e~~ot c~e cease
to exist or be determined y mutu 1 consent or y any causo
or event except ~ death, Divorce, judicial sepa-ation or
separation or e t tea decr~ed by a comp tent court 0' justice.16

Co munity of property recognizes that m rria e S ould be
r~~ rded as an institution of equ 1 patners, in which husband
and wife work to ether as equ la, and that the wife work
tocother as 8qy~la, and that the ~ wife~ contribution to the
joint unde!'taking, in z-unnLn« the home and Lookd.ng after.t the.--
children. is just as valuable as t at or the nusvand in

providin~ th .come and supporting the family.17 B enallin~
t e spouses to share equ lly 11 pronerty acquired during the
marriage, community avoids t e conflict between tne role of a
~oman as a other and wife and her capacity to acquire pronerty.
Co munity has the merit th t it eli inates complica ed problems
as to the contribution ~ither spouse happened to have made to the
acquisition of wealth during ar iages. It thus protects
t~ wife whose contribution can often not e actested in onetary
terms.

'-.----/46



- 46 -

CONGL

t Independence, Kenya found herself with "0 opl ISho had
lived for over sixty years as separ te nations.1 There were
di rerent ma_riage L ws auplying to the Europeans, ,fricans
r~uslims and Hindus. This sort of seoarate development of
marri ge and prope ty La s could be xplained .hiloso9hically
and historical y. ~ rou hout it5colonial history, t e Kenyan
populace as an apartheid society and every co~munity cpt
to itself. The our co unitie had different pnilosophies
of liPe, and it 'as only logical that each co~~unity a'ould

a.v~marriage anc. p operty Laws r specting its J:nilosophy of
life.

mhe a'ri d WOten's prop rty Act, 1,82 applies to t~ose
eople 'lhocontract statu.tory marriages under eith r the

marriage .et or the ric n C1ristian mar ia)e and divo ce ct.
hese are Europeans and those t••fricans ; 0 accepts t ie . estern

ay of life, thereby re~oving themselves fro. the oneration
f t L mh 1 t ·t· d2. rf tmo cus omary aWe L e a~ er ~ ~s a~~ue ,~n cc ~ cease

to be . "ric S. According to the &i.ct,any ody ale or
.•.emale can own y kind of property. wn re wife re ains
a ~ouse ire, w ile the hus and orks, t~ nroperty acquir d
viih the hel of the e rnings of the hus and belon to t e
nuat and alone. he -i e will ~et a share in it only if s e
makes a f'nancial contribution to its acquisition. Ihis is
clear fro this par- ere As it 11 5 r.een S iown in aa uer four

this ~ct hns ~~~~ d de ects, es~eciall as it a~nlies
to the Kenyan situtation. In its application to the fricans'
it fails to realise thnt t'ere is a c~oice of value ur

Ii-philosophies e bodied by p operty Laws. By applyin- this
~ lish ~ct to the ,fric s, it assumes that, the non - white are
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primitive or sub=h an, that t'leir Lnst i,tutions too are an
e re~sion 0 thi~ ri itivity and consequently, t e
move ent of this non - white in rom is p ilosoDhy of lif to
the ~nglish p il050 hy of 'ife.5 ~y de andi~ financial
contribution 1ep ~e a ife can acq ire urone y, it d nie~
her uman di',nit and Iwno:-es '1 r co tri u ti.ons as a "otheT"
and wife.

Pro er y a ongst the Afr' cans is to seen a~ inst the
,

mo e of production 0 ~-I.. r·cA. sand ttd"r n"lilosophy of lit.
As cha er five as s~own, Land w ich is the major m~ans of
produc . is eld co muna ll.v, !:v n a te ''''~o;istrationunder

T .:::Ls t e r-e 6 i I~ th is ntirelythe L c , cl,ar t ~and n

individua Iy 0 n ? 1 e ~l and i1 a e still ....t 0• ;J

C1'roups. Duri tr tl su sis-cenc 0 th rriag , the ous ")

ri h s ~o ~ o~ ~ty is ~ll rotec e and.:: e gu rde b th
·comuna'l, owner-snf.p , It h s S 0 r 1 t1lat in the a ...t, i ror-ce

1'1. rpr rare and is still rar in th rur 1 eas and thp.re 0 e

t e iSB e o~ dctArminin~ the spouse ri hts to no~erty has not
risen.8 a widow is entitiled to live in her late husband's land

whe..:.'eS1 C ose not to 1 aye hBr hue hand f ily. Under
custo ary Law , a Oljan ias a r .-1-1 0 se land eith r a..., n

unnarried, ma_i'ie oman or U:.J 1 i 0 • .Ls i~ ~i~·l_er r

fL tOler's ramil land or ~ler u and.') a il land. T ie onev
econo y S int,..oduced 0 - ne r ith to- e se
econo y du~i e <he coloni 1 er< • de it o~sible ~OT

snouses, ev n und r cusr a o q ir pro~erty ei~her ~
jointly or indivi Ilv. mhe~ are no specific c ses dealing
l.ri h thi'"'s i trua io nd it is im o6si~le for one to s te the

•..•.../4~
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~he indcpen ent :over~~ent, un ike tl colonia1~adopted
the policy of direct in er~erenee in matt rs a! f8_il la,
r ,. t . 11 th .t . 9..., 1 t .d ta ..ec l.nga e enya com unl. l.e6. .9 a e .resl. n

a'p ointed a com-d.sLcn on the La'lof malriage and ivoree on

6th \pril, 1967,
I~O consi er the exis~in La s elaJin~ to ,a riage,

lJivorc and tters related thereto ~ to make
reco~mendations ~o~ a new IaT ••••••••••••••• , so fn_ a~
ma; )e pr-ac Lca+Le , uniform Law or 'iage nd ivorce
ap 1icable to all '..crsons in .e. ya ••••••••••.•••••••••

nd to T) 0 ...ticular ttention to t~e status of WO"'1en
in elati~ -t ~a~ri ge d d~vorce in a rea de ocratie
societ .1

T' commiqsion rese tad its ~~ or in 1968.10 ~he
co~,i' io consid~~ed ·0

nrOT.>ert. :'1.eco ni sion T s 0 e oninion that, the r:!.ied
wo en's ro erty .cc t , 1332, ':)pli~dto kenya as

eneral D1lic tion;
0 +'''IT.' onl ~.1e . .•.. CCS 0'" Ken a a itsci.r-cumat.

i habit nts permit. I!

f. cO'l1r.lisi)!1reeom ended that in the d.. new 1.•..

m rri d ome:n a 0 e ex ctly in t.e s e 0 ition as
unma~rie orlen an en as :!'e·-ards'tre ri~ht to acquire and 1 ld

12pro )erty. In r cco :riend Lng that parties to 8 m'u"ria.e Should
be free to o..,tai.nand retain aepa r-a e ['orty, he co Mission

13stated;
"Tn a') ence of an
husb nd d ~i~e,

a ate ro Po t
!:'1 rria~e or cquires a.ft;;~r

o +;. e corrt rar-y ';)etw_':m
retain as his or nor
o owned 'efor

arr-Lag e•••••••••••••• ;"

~he co mission b~emed to realise t e difficulties ~le married
rl en', ro erty ~ct, 1832 would rin to tlose urban and rur 1

m T'i'ied./O:1en . 'rlo are Lncapat Le 0

1l~when it re Boned;
p~inr financial contributio~s

•...•• /19
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\I •••••••••••• In ur-ban eo c i, ty, oth wi=-e and husband may
De wa~e ea.L'nc~s and even w e r-e t~le ~us'")and is the sole
",ar:e earner, any sa .nrca may be largely attri utable
to the industry and pr-udence I')_ the \Olifa in runn ing t'te
household. In rural society, the w fe ussually does
uch work in trle~hf;amha. It seena fair, therefore,_ .. L

th "li""e an uld '" e in the ruite."

hut des ita th eaaon i.ng , the coro:r"li'1s'on did not
f( vou co"1 unity 0: pronerty. It rejl.c-:cd community 15 of

property and reco mended that th snoue~ 9.0 1 r~t.ain e! is
or her separ t )ro)e ty, what veT e or sho owned at the

1 e of th arria~e or ~ay acquire t~er~<fter.
1(:

the com i86ion r 0,. en d "u thar; U

t divorce

11Th t the. court e (1'1 po ar in t e disc:-etion to
orner r e Lvl s i.on " etween hua+and and ;;i .•e ••......••••••
of any Baets Jquir d du inlS ""!:"ia'!' - by nei j i t
et'forts" .

It is very cl~ar that t' ese reco~nend~tions of the
corimLssLon reflect an endeavour- on -+;h~part of t- e cO":''iL si.or er-s

to introducin KelY Inr.;lishconcepts of ':-a~11y and

~ropert;v.
~rom the eco~me dat'ons of the c ~ co~rni0sion a

'nar-r'ia;e i1117, whic m e pro"iqions r~ll1tinf;to atri onial
property was nrepared. art IV of the ill deals with'~t~r
alia, property ri ~ts of the Fpouses. r~e bill made it
clear u rt Y"!'ied iYO~ n ahal I aye t'1e same ri~~htas has a

man to acquire, hold a d di.spo se of proDcl'ty t whet,ler mov. 01 or

un ovable.18 'Phe 'elevant '3ecti +eao.s as follows; 19
". u cct ••••••••••.•••••• to w~ a ree"len t to the c n tr' ry
th t the parties mak , a mq~riR~e aha 1 not ouer te +0

cha . e the 0 f'rs'1ip of a Y DT'O?erty to . ''1ic1-1€>i t ler
husband or t'1e wife f'roM arqu']"'nr;, hol in,_- and
dis os ing of an, ropert."

...... /50
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y co ent on the bill is lly a co~ ent on the
uit bilit of t e reco;n e da io s 0 the commi ion since the,

bill 0110 s t e reco en tions v~ry religiou ly.20 It is
clear that a alse start s m.de i our property and ~arri'ge
La.ws. Th co ~i sio p- ears to ve nisi terpret d the

\-Qs\M..{' 21.•.. . of erenc !lich th p e i e t ve t em. Uniro
L o! ma i :<>e s to be reco. end d;

• 0 f' r as y b 1 tic blel22

l' e comratss Lon 1) to ve , 10U ,ht that it as req ired
to produce a ill Ii e th on it prod co • 0 'ter
independence, e enya •overnl e t ",edt a.t t.le s
poli ieal philo 0;10 s s iean ciali e bodied in

s ssion 1 pape 10 of 1965~; t i. ef ct ssurqed t at enya
anted to create eapit lint so cf, ty. wit ca italist ide Is
hieh aT.'emoodi d in th arri d en's prope ty ct, 1 2,?l

0

ieh it r~co d. e con isio s con ine d t t reny
ted to er t ....n lish 'o c L t • T" is as . on~ i •

..lh co i"'sion' co. and tions - Ie ts c Itur 1 ro"1' ca,
unjustifiable n t rnali d r ciam w ich 1as viewed t a

qV\

f ican as~in~ant .ho would a.u to a adult as he adopts
te:.n ih..; o Ii e.25 'he co is io s

Lord Lu ard's an 1.8i 0

Lord ard s- ted;26
"I ch racter and t 1c 1 • ican or t i
r ce ype is a ha.py, t"lrirf1 ::S, xcitab1e person,
lacki in s 1 - cont 01, i'cipli_ nd ~o oi- t,
n tura11y ourt cou a eous ·nd ~n tur 11 co ~tno s
and po ite, ~u. p. o~ 1 . 1 sense f
veracit , ~~pnd 0 .usic, an as of
oriental 10 j~ e Ipry.1I

e iean. e cribin e ~.c n.,

•••••••/51
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~ections ?8 and 82 ~r the constitution?? guurantee equality
of all marri~ge laws nd make it clear ~hat tne ~arri~e and he
philosonhies they ~ive e~fect to are of eq al standin~.
l-aternalis is ae en ne r-et:'!.eeo rri.a i.on tried to impose its
~n~lish views of Ii e u-ion .l. riqans, "1'10 "lave fi r- d}.fSerent

28 ~ ~ r~~""o.-\ ~2 v, =, CQ'V~~~ ~~\4
philosoph.ies. ~ince one t s ::"i-ht~ 9 its not po.'sible to have
a uniform la 'ith.outinfrin~in~ opl '5 fund-~ental ri~hts.
r he "Jill souerrt to a Lt"'r t Ie con ti tuti.on 'r' t out folIo in'"
the roeedure laid dOViD in s etion L~7 of the name , In this
respect, the bill c e tcr ed constitur.i0nal in so far as

it ~e9ks to introduc a uni 0 o all peo le.30

lectio 65 or the ma_riL e bill introd cst e m"rried
om n ' s :>ronerty '\ct)1882 to :11 peo Ie in :cn u. n r al

v::,~ live,;:l.res - th majori y 0 t e \; Men tnis <'I'ill)9..
iropo sible to i pI ent. Mhe ..ajo""ity0 \'0 en in enya live
in ru.....areas were land nd livestock are still t'e co ~o
fo~ of pro erty n t 0 oppo tunity o~ .e~r 0 in
separate nronerty do o s not arise. 31 ~vcn in ur-ban ar-eas,

o en w uld lave to .ake financial contributions efore
they c u~ e pro~e ty. ~his s8ction em odi s _orei,n v lue
th t do ot do justice even w' re it en e f om. It es t at
many mar"ied ill '!)eable to ac ui:::-eprone ty Ii e n.

jeside t e attempts on the part of t}e 0 ,rno nt to reform
the La , t.pr have bee atte~pts by the judiciary to , i imize
the s.ort co ing of the married wo en's v-opert- c. ~~e
~n'1'lishcourts are evo Lv Lng the co ce t of con -tr ctive trust to
decl re th,t pro Jerty aeq ired by aoouae s ' joint ,- ort for jo int
bene it s-iou'l d be s'1ared eQually.32 It is likely t.ha t courts
in Kenya ill follow the ~~n~lish ourts.33 is is ecause
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the '.;ie is often a "Ra·e e mer nak i. -J c nt ....ih'tio to t: ,
common expenses of buyin a d ru.tlr.i~ t'heh~!lc and justice
e ands t t, even t}ou Drop~rty is urchas~d in t~e

hu band' s name, \'i t is noney , she shou Ld e ~ivcn cr=d i t roz-

er help.34 "fo.eve r, t.c judici~l a ,e pt to r= orm ttlC nar-r-Led

women's property iC , 1882 is 0 'it out its ~ s~o tcomin s.
n'lhoughconsi.der-ble, the credit ....i·-en to the wi e is not
ad,qu tee ~ e cou ts arc SGill i~ too ....re t an

importance to the. 0 sed ~ n· ary contri~ution in t e
acquisition of Iro e~ty.35

f:=o;\Iv\It is evidpnt t~1 1..1bov~d·acu ssi.on t at le~islati e
(lJL.~

ttempts to r~ t.e· : v m injust'ces 0 thoand judicial
arried wonen' pro erty .•.ct avo Ae~ a .•.i o , _he Act is

still pplicable to k,nya as an , t of ~cner'l aplic tion
wit all its injustices. It is usu a l'Ary '101 ea C

i..;.out ny r~p;ard to the local circu' ~t ces. 56 Ih ict , an
and in sed t e co iS8ion 0 ~ e 19..1 0 i r- i orce
\.;:lich_0110 'ed it elir-iousl did ot r.> Its th t 1 rulest

do not of the selves chan~e the society a d in ,ivin, om n
the ri"'h to acquire nd nold roo rty, ,he. ct 11 S 0

neces ~ri17 chan~ed the nosition o~ ;0 en. ~ 1 w h t es
th t married oman can own nroperty is in i~scl
in a c01'1munit . e such '0 c .....not own p 0 L

th t ignores the soci 1 val es 0 society'or -hoo i; is eant
to a ly is likely to be i~_o~ed. . e cw, Ihich ,~ul a-I
to 11 people in Kenya~ if a ria e ~ill c e in 0 ef'_ ect s
oPDosed to the customa structure and this roos .o~en of th
security ~~ ~.g ~~ . amily' prop r1Jy~ -which th y njoy under
the custom ry La •
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carried wornen's property .ct, 1QS2 c cates an

'J.t. o sphe r-e of women wanting to beco e IIfemale . al.es"~8 here as
i'

mo~t wo en .ad rathp.r re ain female but rec i e so~e attenti03
at t en t i.on t at recognizes the ac t t1:.at t'1 a u an beings
entitled to live in disnity. 'ex itS(.lf d i.c t.at e s that a
'0 W110 wa ts to Le d in ful l"fe ust e ote apt

of h r Ii to Lookd.ng af tor ~or .•Ub ,Jane. and e J...i..ldren.39 T e

houGewi e w.O iveo contente nt to the usband contri utes
indirec y to the. us ndls nroductivity. is th't

t' e es 0 he he Blared

e~ually i the e ent 0 rivorce not uith :"lonct ry
contribution made. The courts "n this country '"ould e sure
t .. t 0 c L ' ctatute lac e 1 ':0
wh~t t&e h've d , 11 e tim cOllsi orin tle hilono y 0
ea ~ co unity. T~is could orl d i co uni
'OI pe r,y is oed, i .ich hus and an i e

s oquaLs , oca.lisatio 0 th ju ieiary, fly al
'0 U 0 orde '0 c i va t i. I cOU<Uyu. o rty,

thetl:le wi e's t 1 ,; i t n

ho e and 100 in t t e children, i. just s va ua 1, stat
of tYl bu b i 1e i.co e nd sup ortin t e fa ily.
Co .unity a~oids ~e onf'ict ,et een the _ole 0 o urn wo an

00 and ' i ro n or c pacity to ~c uire pr arty
since pr-o er y in suar-ed equ ] y. It r ,8 eta h....r ity.

I communit 0 i~ un cc le 0 t~e syste ,
th n it o ~ Reny a~ould re ain the four ma'ri.e
and pro , .pecti '.e ~i e_ re t philo 00 ies of the
di ferent co~~. n n ect'on 8 0 r

constitu ion.

------0(;0------



- 5lt-

FOO OTES

role o£ 1 in APrican

ticl.e by 0.1:. • Lecturer £ c:ulty of : A 1eetur

ed t t C :tholic society v •••ity of Nairobi t

Christi ship Cen n 231" , 1971. The
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alysed in this tiClel
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5. 1975 52 D. L. R. 280

6. (1970)2 W.L.R. 1306 at Page 1324.

.• '1box o£

ti
1y at ion:

d:
i ay ebrUCU"y, 1979:

T

• 22nd ,iss ~ he ·1y tion, the si t

ubUc ot :teny r sed c CJV6'

Parking Boys T Pre ident clear that t Y to

patriated 0 s to be enable to lead a aningf'ul 1U •
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se e d kids whoturn to t street to solic! t

motorists Y1

-stl:-eets
to ark e1r car •

ing

9'. It is t cleat' t 1 ts t However
in A - V. C. J) 28 I:.L•• 21.0 it w held tJaat dblg
sexual interCO"lU'se tHree or four times a night is not un-

,-
reasonable and •• quently the a:r.ri could not be dissolved
on this ar.mulR'l.

10. In Rv. C (1949) Z All E.R 448. It vas argue<\t :t by

arria e ent to interc ur5e . th her d ing
cover and she thus con£ers on him :rivile en she is

enti.tle4 to wi th wbenever please consequently, it
as held t:h e, .as a 9 rat rule. a lms it r

his wi£ ; hmrever. GILBGE is RAPE ll!. ..•M.ARRI .ft 1972

ai Law ri 233. adv'. s a COXl'tl'ary ill" t. Gilbert
ar t rape in marr1a e is poss bl and the 1 relating
to r should £~S on the consequences o£ . er· act

ct on the tams the intimary . £ t e relationship of

the arti.es. He cmtell.ldes at Ii! §Ie 303 hat. the idea o£ exempting
bands es by their wiv s is y .st1c
unj ti.fi e.

l. (19 ) 2 All E. • 257 .•

12. Supl"i court indicat d that t
been voidable £'or want of eons .ation.

13. T

fact at
_ror.~le is t

parties
ically c at d

hadPI' ital
intereours •

••••/3
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14'1>163 E. _ l039. In this case a . t was brought by the
husband ~ar a declar ti that arriag was null and

void on t gro d o£ . posslbili ty of 0 at! The

e a de£eetiv vagi whichprevented eence tion and

led only artialtrati oE two inches as against
t n al tour to £ bal.e inches; Dr. Luslmingt J.

ving judg: t r ced at arriage null andvoid

tar lack of consummation.

15. (1960) .A. 77

16. CAP. 152 falls at Kenya

.;;;;;;...,;;;;;;;;0. •••-........ (1952) I IJ, E. • 1194. It as held that th
d en c :ted wiler husband had be

pilysi.eally . capable o£ ej :t1onafter penetration.

18. S. 25 of cAP 152 (HeA) S' rat and CAP. 153:
·dinate co ts (se er "on and maintenance) Act.

19. COTlWh. RestatemeIlt of AEric1;!Ill Lay of marri
¥voree -: f.ondqn, ~ ..•tJmd 11 1%8. Virtually;in all
tribes husband has a duty to assign to his Pet shouse

d tt1 £ ber _

20. Footnote 16 S a.

. t anoe Cause 0 2 1976.

22. The 1 of marriage Act Tanzania 1971: Act No. 5 1971:
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ornmr to r a to p y mainten e to b d or

•••.•/4
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- 62 -

-to S1.u>ste-ntial
to technicalities of procedure and ith ut undue delay."
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c;eneral aT'lic tion in .::ne;ld is apnlicable in Kenya.
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2. ,)ee 1 v. 1 (1971) 'S.A. 228 and K v. K civil case No. 123 ot:
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,...
v • 150 Laws of Lenya.
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comments in V01. ~ ~.A.L.J. 145.
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~~utteMlorths 1966 I"P. 420 - 426.
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r: L T{ 601 at P. 601: Lso -'.1. Bro ley, .supr a, •.420 •.
10. P.M. Bromley, .amily Law, supra, P• 420
11. ••. ) '1-\.A 3ro"Uley, supra P• 1~20J ••.••

12. P .•~~. :)romley, supr~ ~ '1·.'::>1- .
13. "'.M. 3ro!!1ley,supra, 2.h22

14. P•.r' •. 3romley, sup a P. 420
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P.M. 3rorn1eyP. 11.22.15.
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24~ (1 ...69) 2 I.. 6.
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2 11:" •.i 38 t.l.. '+1•
28. .;;..C.;;.oo.;;.,;k~~~~ r •
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~or1d conference on rami1y li'in~ in a chan~ing s ciety:

",,..ala June 5 - 9 1 ·79.
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32• AY ,0 B ',t. .s (1968 ) ~•.C\. 72
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