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INTRODUCTION,

The aim of this thesis is to throw light on the marriage In-
~stitution and the rights of spenses to property. No similar study
exists. The marriage Insitution forms the basis of social relation
necessary for the continnation of the family. The family forms the
basis of the community, and 1t$ what to its continued existence.

1§%3ne first c ggnter, the marriage Institution in human socie!
MADAN N\ QRC

where it seeks to meet not only baaickcommunioates to lead the gool
life as they see it, is discussed. However, the basic human needs
that the Institution of marriage , meets, vary in priority from
society to society depending on that society's view of the good

life or philosophy of life.

The mode of production exercises greal influence over the
aspects of social life and reveals the link between the soeial
-economic relations and all other relations of a given society. It
is for this reason that chapter two discusses the marriage Instuti-
tion and the ideologjcal sé}ing. The Institution 1s discussed in a
free enterprise society, African society and in a socialist society
It is indicated that statutcry marriage in Kenya, which are based
on the wrong view of human m nature, go with the free enterprise
philosophy of life. These exploiting societies or the class socie-
ties exploit women, discriminate against them and make them vic-
tims of the system. In African marriages, which goee with communfj-
2alism and in soecialist marriages, the woman is portrayed as being
given all the respect and the consideration she deserves in society

wes
The third chapter Pays the legal basis of the marriage and pro
ty laws that are discussed in the paper. The legal basis of the ma-
rried women's property Act, 1882, is especially discussed. This is
because the Act so far has been held to be applicable to statutory
marriages contracted under either the marriage Act o the African
christian marriage and divorce Act.

In chapter four, the historical devalopmentscﬁﬂg/the modern
position of the married womens property Act, 1882 is followed close
The Act permits spoljses to hold separately the property they own
before marriage and also recognizes their rights to acquire and hol
property separately during the existence of the marriage.Acguisitio

of property depends, mostly on monetary contribution. The dehumani-
....‘/2



sing nature of the Act, as far as the women are concerned is indi-
cated.

The application of the ict is theW@.\/It
is sgown that theKKenyan situation. It introduces a conflict betwe-
en the woman's role as mother and wife and her capacity to acquire
property. Purthermore it creates a situation where the spofises are
more worried about the physical surviwal than living as human beings
in dignity. Application of the Act to the Africgans indicatesS that
their humajnity is not recognised.

In chapter five, the property rights of spouwses under customary
law discussed. It is shown that the indigencus people of Africa
take the view that every human being is of equal worth. This is re-
flected in the communal nature of holding property which protects
the sponses right to life. The effects of the money economy on this
communal nature of holding property is discussed and suggestions
made as to the way conflicts between themmay be resclved.

: In chapter six, the community of property which best meets the
needs of the marriage in any society is discussed.

In the conclusion, the writer points out the defects in the
law relating to the rights of spapses to property. The legislative
- and judicial attempts to reform the law is discussed. The writer is
of the opinion that, these atiempts are not adequate and conseque~
ntly makes his own recommendations.



CHAPTER ONE
"THE MARRIAGE INSTITUTION IN HUMAN SOCIETY."

The institution of marriage which has origin in human nature
and is universal, seeks to meet not only basic human needs of men
and women, but also to enable the various communities to realise
or lead the good life as they see it, during the short period they
are on earth. The sanctity of this institution is a well accepted
principle by most of the communities. Though the Emphasis of the
objectives of marriage varies from society to society, by and large,
men and vomen marry for gemerally agreed reasomsi. The good life
which the institution of marriage makes possible varies with a
particular society's view of good life. This explains why the
objectives are viewed differently by different Mtiesg » Thew-_\\_
Principal cbjectives of the marriage institution are different as
the discussion of the institution, below, in free enterprise,
socialist and communalist societies showsZ.

The fact of life is that human beings belong to two different
sexes i.e. males and females. No satisfactory explanation has been
advanced as to why this is the position since there are limitations
to religious and scientific explamations. In every human society,
the parties to a marriage are biologically a man and a woman. This
biological foundation of the institution was discussed in CORBETT
V. CORBETT3, The petitioner and the Respondent in this case had
purported to go through a ceremony of marriage. though, the Petitioner
knew that the Respondent had been registered at birth as a male. The
Respondent had undergone an operation for the removal of the testicles,
most of the scrotum and had consented to the comstruction of an
artificial vagina. Since then he had lived like a woman. The
Petitioner, Petitioned, Inter alia, for a declaration that the
marriage was null and void because the Respondent was a person of
the male sex. It was held that the purported marriage was null and
void.

vess/2



The court rightly reasoned that marriage was essentially a relation-
ship between a man and a woman. This decision indicated that although
the permissive society of the Western world had allowed people of the
same sex to have sexual relationships?, it could not tolerate a
marriage between parties of the same sex. This biological foundatiomn
of the institution came for discussion again/the recent case of RE /in
NORTH ET and MATHESON®, where parties both males had undergonethrough
a marriage ceremony in Canada, and wvanted their marriage to be
registered. The application was refused on the ground on vhich the
alleged marriage in CORBETT V. CORBEIT Supra, was held mull and void.
Ormrod J. stated this truth as followsi~

"For the limited purpose of this case, legal relations can
be classified into those which the sex of the individuals
concerned is either irrelevant, relevant or an esseantial

* determinamnt of the nature of the relationship seeess sex is
clearly an essential detérminamnt of the relationship called
marriage, because it is and always have been recognised as
the union of man and woman. It is the institution on which
the family is built and which the capacity of natural hetro-
sexual intercourse is an essential element «eses The
characteristics vwhich distinguish it from all other relation-
ships can chly be met by two persons of opposite sex"6,

It is from this underlying factor that marriage is between parties
that are biologically men and women that the institution derives its
essential characteristice The institution creates a situation wvhere
the sexual neceds of the parties are met in the best way. Strong
desires of sex meed to be regulated; otherwise, they might rum wild,
I1l regulated sexual desires creates such evils as illegitimacy which
Prustrates the immocent beings (who results) who findf themselves
with a stigma for vhich they are not to blame. It is widely believed
that most rape cases are cmittedqb%q;?&rtﬁ men’/, and that the
notorious problem of "parking boys". in ur areas of Kenya is an
expression of the chaotic nature of uncontrolled sexual desiresS.

The marriage institution can minimise if not solve these social evils
of un-controlled sexual desires. This is why the law recognizes
sexual intercourse as an aspect of comsortium which is created after

a marriage comes into existence.

QQ.‘/S



Under the statute law, each of the parties to the marriage has a
right to sexual intercourse. This right, hovever, is to be exercised
reasonably’. Authorities are divided as to whether or not a husband
can commit rape on his wifel0, Sexual intercourse in marriage is so
important that ome party's persistent refusal may be a ground of
divorce where it amounts to cruelty. In Sheldon V. Sheldon 11, It
was justly held that the husband persistent refusal of sexual inter-
course over a period of six months without excuse, amounted to
cruelty, and accordingly the wife vas granted a decree nisi.

In fact the right to sexual intercourse is such a basic need in
the marriage institution that if there is no consumation the marriage
will be voidablel2, A marriage is said to be consumated as soon as
the parties have sexual intercourse after the solemmnizationl3, 1In
D..:.E_Y.-_A:_gtl“. it was established that in order to amount to
consunmation, the intercourse must be ordinary and complete and not
partial and incomplete. This decision was folloved in X.V.K.15, a
Kenyan decision. In this case the applicant petitioned for a decree
of nullity of marriage on the ground of wilful refusal to consummate
the marriage. It wvas submitted for the Appellant that Vera Copula
(sex) was never £ull, normal and complete and therefore there was no
consummation. It was held that there was consummation and that the
Test of consvmmation was not the degree of penetration. In the
matrpmonial causes ACT (ECA)“I) 5.14(1)(2) and (b) sr@umgthat a
decree of mullity of marriage may be given if the marriage is mot
consummated. In Kenya under statute law, the law is that the marriage
is consummated as soon as the husband achieves substantial penetrationy
Eiaculation is irrelevantl?,

Men and women need material security, wvhich need is ensured by
the marriage institution. Women by their very nature are physically
weak and their role as good mothers and wives may conflict with the
acquisition of material welfare. They loock for winnglers with whom
they work jointly to secure material security. The marriage in-
stitution creates for the wife a right to maintenance. The fact of
marriage, raises a Sﬁ'sz;nption that the husband is bound to maintain
his wife. The scope of this was indicated by a House of lLords,
decision in BEST V. SAMUELS which held that the action for losg of

cees/4



consortium lies on the part of the husband alone, who is under

a duty to maintain his wife. If maintenance and material support
are not provided, a wife can enforce these in a court of law'®,
Under the customary law, this right to maintenance is discharged
if a husband gives his wife a piece of landl®, The land can now
be replaced by money2C. This customary right is also enforceable?l,
In some countries the position is different and the law has changed.
hrmazm%stwﬁ) The law is that a wife has a
right to maintain her husband. This right if extended unreasonably
may conflict with the commonest expectations of marriage. The
crucial expectation is that children will result from the marriage.
If wives are to engage in serious wage labour, in order to maintain
their husbands, this may conflict with their roles as good mothers.
However, notwithstanding the law, wives everywvhere have a moral
obligation to support their incapable husbands. After all, marriage
creates the expectation of mutual supporte.

The marriage institution makes possible the most intimate
relationship that can exist between the spouses., It creates a
right and duty to mutual protection. It provides one with a confidant
with whom fears, hopes and anxieties are shared. The spouse, there-
fore, counts on the other spouse to be by his side at all times even
vhen the rest of the world takes the view that this should not be the
case« For this reason the lawv leaves out this person to enjoy the
confidence of the other. During their close and intimate friendship,
spouses discuss freely with each other, things of am entirely private
nature concerning their altitudes, feelings, hopes, aspirations and
many other things which one would never have discussed with anyone
else. The law relating to mutual confidence between spouses was
stated in ARGYLL V. ARGYVIL?%s The court observed.

"There could hardly be anything more intimate or confidential
than is involved in that relationship, or tham in the mutual
trust and confidences wvhich are shared between husband and
wife. The confidential nature of the relationship is of its
very essence and so obviously and necessarily implicit in it
that there is no need for it to be expressed.”

sose/S



In this case the wife obtained am ianterlocutory injunction
restraining the husband from publishing information cammunicated
to him during marriage. During marriages the spouses naturally
discover many things about themselves, which but for their close
relationship, they could not have dome. Those things they talk
and do on the implicit understamnding that they are their secrets.
A spouse allows the other one to discover them only because of
the complete trust wvhich obtains. This allows full development
of their persomalitigs without repression. The law protects the
confidential life of the confidants and refrains from injecting
my fesr o sipision that things said im confidence might later
become the material of legal evidence. S.127 of Kenya Evidence
Act25, shows the limitation imposed im calling a spouse to be a
witness against the other spouse. S5.130 Kenya Evidence Act Supra,
protects communications made during the marriage. Protection of
confidential communications covers all marriages in Kenya either
statutory or customary marriages2/.

The marriage ianstitution ensures that men amnd women prevent
themselves as individuals and as a society from total extinctione.
The institution provides this assurance that humanity will never
die completely. The courts have recognized that, one of the most
crucial expectations from the marriage institution is childrens
The importance of procreation was demonstrated in the justly
celebrated case of RE'D (AMINOR)?®. A mother wanted her mentally
retarded daughter to be sterilised. The court found that the
purpose of performing the operation on her was to prevent the
possibility of reproductione The court held that this was a
fundamental human right which could not be denied her. Procreation
can be explained on many grounds. It is a biological factor that
when men and women meet sexually, there is a high possibility of
procreation taking place. It is also an accepted fact that
procreation provides human beings with identity. Through this
process am individual can identify himself amd be able to relate
himself to the world in general. Procreation brings about persocnal
immortality, which is especially important to the African for it
enables him to defeat death. This is well stated by prof. Mbiti
John §3;29.
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“For African peoples, mimismmmtm It

is mw&mmmmm&ag&mmtymt;
the departed the living and those yet tc be DOrn secesesesssce
failure to get married under normal circumstances means that
themmmmjccmd society and society rejects
rﬁm sesssess without Wﬁum&m is in-

mhta

To the African, itégm important that one gets children.
To die without getting married and without children is to be
completely cut-off from the human society, to become discommected,
to become an outcast amd to lose all links with mankind. Procreation
explains why there is polygamy, vidow imheritance, livirate unions,
sme unions and even forced marriages. MNarriage and procreation
2id towards the partial recapture or attaimment of the lost immortalitye.
The more wives a man has the more children he is likely to have, and
the more children, the stronger the power.of immortality in the
family. To the Africans, children are the glory of marriage and the
more there are of them the greater the glory. On the importance of
procreation to the Africams, the late Jomo Kemyatta wrote3lz-

®essaes It becomes a duty to produce children and intercourse
is looked upon as am act of production and not merely as the
gratification of a bodily desire...s The desire to have
children is deep-rooted in the hearts, and on entering into
matrimonial union they regard the procreation of children as
their first and most sacred duty. A childless marriage in
Gikuyu comunity iz a failure sesceveee™

The underlying factor on the reasons discussed that necessites
marviage is the fact that the institution enables men and women to
lead the good life as they see it fit. The principal reasons that
necessites marriage are based on a sound view of human mature and
the same recognizes human dignity and equal worth of spouses. It
would, therefore, be expected that acquisition of property and the
laws governing matrimonial property should reflect human dignity
and equal worth of the spouses. This can only be achieved vhere
property lawv recognize the humanity of a woman and respects her
role as a wife and mother even vhere she has made no monetary
contribution.

QQQQ’ 7



Howhere is this realised tham in the system of community of
property which recognizes the respective rights of the spouses
to share equally in the property acquired during marriage.
Communal holding of property also honours human dignity and equal
worth of spouces. It is only under these two systems that the
expectations created by the marriage will be met in the best wvay.
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CHAPTER 1II

THE MARRIAGE INSTITUTION AND THE IDEOLOGICAL SETTING.

The origins of the marriage institution have been discussed
in chapter one. In this chapter, the writer will attempt to
examine the effect that different ideologies have on the character
of the marriage. The writer is to examine the institution in
three different ideologies; firstly in a free enterprise society
because the statute law has origin in the English law, law of a
Western free enterprise society; secondly in an Afgicm society
because majority of the Xenyans are Africans and thirdly in a
socialist society because of two reasons; first, Kenya has stated
that it is going to create a socialist statel, and for the purpose
of comparison, so as to see what is the best system of the three.

THE FREE ENTERPRISE ECONOMY AND THE STATUTE OR WESTERN TYPE OF
MARRIAGE:

The marriage institution the world over seeks to serve basically
identical purposes, but it is influenced comsiderably by the mode of

production that exists in a particular commumity. The western
capitalism necessarily gives the marriage institution a distinct
character. The free enterprise econamy there creates a situation

where the spouses are more worried about the physical survival, than
survival as human beings with dignity, hence the importance attached

to material conditions2.
The effect of economic forces on the marriage institutiom in a

free enterprise society was described accurately by Engels who
observed thati:-

i



"With the predominance of private property over common
Property sesscee Marriage becomes more than ever dependent
on economic considerations. The tramsaction itself is
to an ever increasing degree carried out in such a way
that not only the woman but the man also is appraised,
not by his own persomal qualities but by his possessiomns",

This marriage vas defined in Hyde V. Hyde4, as the voluntary
union of one man and one woman for life to the exclusion of all #
others. This defination was incorporated in S$.2 matrimonial caused
Ac:cS. which it is submitted, had the effect of typing the moral
phylosophy of the Kenyan people to capitalism. This definjtion
reflects the western nuclear family concept and the indimdualism
that goes with the free enterprise economy. The marriage is supposed
to be an agreement voluntarily entered into by both parties. It
implies that it is based on comsent. However, it is takem to be
voluntarily entered into as soon as the law has put both parties
on an equal footing on paper. One wonders whether there is gemuine
consent in any tramsaction, in the free enterprise society. As
Engels further observed:-

".ees The pover given to ome party (by property) by its
different class positions, the pressure it exercises on
the other and the real economic position of both is very

Wts' .

From a strict ethical view point, voluntary unions do not exist
in a free enterprise society. In law, this imion is supposed to be
a contract very much like any other commercial contract. In the
western society, the marriage contract is the most important of all
contracts since it disposes of the body and mind of two persons for
life. The bargain, it is usually contended, is struck voluntarily
and with the parties comsent. Full freedom in marriage can become
generally operative only after the capitalist mode of ;:rogi:;c\’igcnv;t}:L
property relations created by it, and all those secondary, considera-
tions vhich still exert so powerful an influence on the choice of a

partner have been abolished. As Engels Vrote:-
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“eess That will be settled after a new generation has
grovn upe A generation of men who never in all their
lives had occasion to purchase a wvoman's surrender either
with money or with any other means of social power, and
of woman who have never been obliged to surrender to any
man out of amy consideration other than that of real love
or to refrain from giving themsel to their beloved for
fear of the economic consequences’.

The western capitalist societies accept the family as an
economic institution. This leads to the exploitation of the
physically weak member of the family, the woman. This marriage
is monogamous in characterS. This is based on the idea of
perfection of human nature which does not exist especially in
capitalist societies due to corruption brought about by property
relations. The monogamous nature reflects the nuclear family
concept and the individualism that goes with the free enterprise
economy., The marriage is intended to last for 1iee’.

In the free enterprise systems the means of production are
in hands of a few people. This fact institutionalises exploitation.
The wvoman can acquire property so long as she contributes in momigtary
terms. Her special contribution through reproduction is ignored.
Hovever, the law in an effort to emamicipate the wife from her
husband?'s control make the spouses complete strangers as far as
property relations are conferned. This necessarily undermines the
marriage institution in capitalist systemse

MARRIAGES IN SOCIALIST SOCIETIES

In socialist commmities the basic purpose is the well being
of the peocple, mﬂgn!mtafhnmmﬁty. The essence of
" socialiem is that every individual man and wvoman, is an equal member
of society, with equal rights in the society and equal duties?®,
Socialism is in essence, the application of the principle of equality
to the social economic and partial orgamization of society.

aseal 10



The scocialist states believe that the basis of society is the
family rather than the individual. The way in wvhich property is
held reflects this views The family code of €uba indicates this -
equality. Article 24 provides:-

"Marriage is established with equal rights and duties for
both parties. Spouses must live together, be loyal,
considerate, respectful, and naturally helpful to each
other®,

It is because of this socialist morality and the non-existence
of private ownership of property, that the institution of marriage
in socialist states is fundamentally different from its counterpart
in the free enterprise societies. In socialist states both parties
must help in the needs of the family they have created, each
according to his or her ability and financial status. In Cuba both
parties must co-operate in the education, upbringing and guidance
of the children according to the principles of socialist morality'l,
The fulfilment of this task does not conflict with the acquisition
of private property, since the economic basis of the marriage is
join ownership of property contribution is not based on monetary terms
as in capitalist states. Although both parties have a right to
practice their profgssion or skill, this must not be to the prejudice
of the !nilylz. Socialist states recognized that a formal or
mechanical equality of the spouses, may in practice, deprive the
waman of certain rights vhich by her nature, ought not to enforce
in disregard of the welfare of the family. It is recognised that
there are physological amd physical reasoms vhich require that the
principle of equality of the spouses within a socialist society,
must be related to the nature of the spwses]'3.

A wvoman need not contribute in monetary terms for her to enjoy
the benefits of the economic equality of the spousese. The class
societies exploit women, discriminate against them, and make them
victims of the system.

seoes 1



In socialist societies, where such exploitation amnd injustice is
in non-existence women are given all the respect and the
consideration they deserve in societyt4.

COMMUNALISM AND THE CUSTOMARY MARRIAGE

The majority of the African people take the viev that all
human beings are of equal worth. This goes with the African
philosophy of life wvhich is given effect by conmunal life. The
customary marriage that enables the African to give meaning to
life is a conmunal institution like other aspects of his life.

The African believe that the good life as he sees it camn
only be realised if the life is communal., The means of production
have to be held by whole society or family, and that the family,
the extended family is the best institution of enabling him to
lead the good lifel’. The commmal life enables him, not only to
live but also to live with human dignity.

For African peoples the family has a much wider circle of
members than its western counterpart amongs them, the term family
may connate any group from the smallest nuclear family of man,
wife and child to several thousand persans tracing descent from
a common ancestor through many gmration.s16. It is through this
extended family that the deep sense of kinship, with all its
implications, is deep-rooted in traditional African life. The
African family, is the foundation of African socialism (Communalism)

as Mwalimu Nyerere correctly pointed mxtr’.:-

"“The foundation, and the objective of African socialism
is the extended family. The true Africam socialist does
not look on one class of men and his brother and another
as his natural enemies. He rather regards all men as his
brothers sesesess as members of his ever extending family".
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This deep sense of kinship makes possible human co-operation,
especially in terms of need. If a person finds himself in
difficulties, it is not unusual for him to call for help from
his clan members and other relatives. For this reason:-

®oeessse The individual does not and cammot exist alone
except corporately. He owes his existence to other
people including those of past generations and counter-
poraties. He is simply part of the vhole. The commumity
must Wwemmmuewmtheimﬁ&m; for
the individual depends on the corporate group™

The African family also includes the departed who are alive
in the memories of their surviving fa:uics. and the unbora who
uestmintheumso!mnving Unlike the free enter-
prise societies, the Africans are very reluctant to employ terms
which might indicate remoteness in their blood ties with kinsmen.
Only in terms of other people does the individual become conscious
of his own being. When he suffers, he does not suffer alone but
with the corporate group. When he gets married, he is not alone
neither does the wife belong to him alone. The children belong
to the corporate body of kinsmen. To maintain this strong kinship,
communal holdings have been seen as an indespensable means of
providing successive generations of households, with the basic
necessities of life. The African views the land as simply God's
gift to his living creation, and for this reason he knows the
land belongs to his tribe and that he has traditional rights over
that land0. In Africa land vas recognized as alvays belonging
to the community. Bach individual within a society had a right
to the use of land because otherwise he could not earn his living,
and one camnot have the right to life without also having the
right to some means. Individual ownership of some beings existed,
but the vital means of production like land vere communally held.
Vriting on the rights to land, max Gluckman stated> :-

"Land is not owned in any absolute sense either by the
man and his household who live om and cultivate it, or
by the village group, or by the chief, but by all of
them togethelesess™

-



By virtue of membership in the tribe, every one vas entitled
to attain some land. The African marriage is an alliance of the
family of the man, and of the woman, In addition to the parties?
own consent to the marriage, parental consent is necessary for a
valid marriage>>. The payment of dowry, vhich is essential to a
valid custaafy miage23, is an expression of the communal vay
of life of the African. Members of the man's clan contribute to-
wvards the payment of dowry to the extent they are able, and ong
the voman's side they are entitled to a share of the dowry paid.
Among the Taita community, the clan helps the young husband to pay
the bride wealth, which is shared between the wife's father, brothers
and uncles who receives a portion of their own and not merely what

is given to the brides fathcrzd'.

Communalism which respects human dignity and equal worth of
all seems to be deeply rooted among the Africams. It isana&tim
vhich ensures that the people care for each other's welfare. Both
the rich and the poor (including women) individuals were campletely
secure in African society property wise. No body starved, either
of food or of human dignity because he lacked personal dignity.
As Hyerere puts £t25:~

" essssesse When a society is so organised that it cares
about its individuals, then provided he is willing to work,
no individual within that society should vorry about what will
happen to him tomorrow if he does not wealth today.
Society itself should look after him, or window or his
orphans sescesss™
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CHAPTER THREE

THE LEGAL BASIS OF THE APPLICATION
OF CUSTOMARY AND STATUTE MARRIAGES

IN KENYA,

Prior to the scramble and partition the intee
rior of East Africa was inhabited by various
communities or tribes which existed as states
‘Sbnc tribes were well organized kingdoms but the
acephalous tribes had a different state organisation.
The coastal area was occupied by indigenous Africans
and some foreigners, mainly Arabs, who had come
there for purposes of tradinqi. The coastal strip
and the islands were considered to be Part of the
dominions of the sSultan of Zanzibar., For purppses
of Law, Kenya was born in 1886, when the British
and the Germans divided between themselves terri-
tories of Kenya and Tanganyika under the 1886 Anglo=-
German agreement. The agreement was preceded by the
Beriin Conference of 1885 at which the European
powers agreed upon the principles they were to use
in dividing Africallnatural and human resourccsz.
This conference made it clear that the main motive
behind partition was exploitation,

From 1886 to 1895 the Imperial British East
Africa Company, hereinafter referred to as
I.B.E,A, COsy which had started as the British
East Africa Association in 1886 ruled the British
sphere of influence on behalf of Britain. After
receiving a concession from the Sultan of zanzibar
in 1887, this company ruled the Sultan's dominions
during the same period. In 1895 the I.B.E.A. Co.
 failed commercially and handed over the direct
administration of Kenya to Britain. The British
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government agreed to rule the Sultan's dominions on
behalf of the sultan. The British sphere of influence
and the Sultan? dominions were declared a protectorate
in 1895. 1In 1920, the British Sphere under the 1886
Anglo=German agreement was declared a colcny4 whereas
the sSultan's former dominions remained a pretectorates.
The two sphcres gained their political Independence in
1963,

The colonial political or constitutional theory
is important in that it provides the legal validity
of law marriage and succession laws which the Kenya
Independence order in council 19636. retained as
they had operated during the colonial rule. The
British constitutional theory which was imported to
Kenya reflects the capitalist mode of production
which implies that man has to live in great material
comfort. The value of foreign territories had
already been made clear by Britaims long experience
in the race for foreign territories. Before 1843,
there was in Britain no legislation that governed
the exercise of crowns power in foreign territories.
In 1843 the FBrtiqn;jhriadictian Act was passed, and
at the time Kenya was born in 1886, there was already
in force in Zanzibar an order in council made under
it7, The significance of this fact is that, in 1886
the foreign jurisdiction Act 1843, applied to a small
part of Kenya. In 1887 two important constitutional
events happeneds The Sultan gave the British East
Africa Association a concession over the mainland
port of his dominions. 1In England, the British
settlements Act 1887 was cnactcds. This Act applied
to those areas where the British subjects had settled
in 9’°‘t‘§§:£:5f‘ In such territories an English
life was bad since they were viewed as parts of

England., 1n 1920, Kenya as defined in the Anglo-
German agreement 1886, was annexed to Britain as a
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Colony under +reat Act of 1887. From 1920 then all

orders in €ouAt hpplying to the colony were made
under the British settlements Act 1887.%8 1n 1890
the Poreign jurisdiction Act was passed to conso-
lidate the Acts relating to Her Majesty's jurisdiction
in foreign territories. This Act applied to those
protected territories known as protectorates. Such
territories were not viewed as part of Britain. 1In
1890, Kenya was declared a protectorate and laws
were henceforth made under the foreign jurisdiction
Act 1890, 1In 1920, a part of Kenya was declated

a colony, but the former Sultan's dominions remained
a'protectoratcs. Both were to be ruled under the
settlements Act 1887 and Foreign jurisdiction Act
1890 respectively. It is submitted, however,

that in constitutional practice, the distinction

between a protectorate and a colony did not cxistio.

In 1963, the need for a new constitution arose
since the majority of Kenyans needed to create a
just society. Kenya obtained her Independence in
1963 and the Kenya Independence order in Council
196311 retained colonial laws. Henceforth, the
marriage and succession Laws dSFweld their legal
basis from this order in Council.

The present legal system dates back to 1897
when the East African order in Council, made under
the 1890 Foreign jurisdiction Act, was passed and
indicated the Laws that were to apply. This
order in Council provides the legal basis of
application of Laws in Kenya. It is probably
the most significant plece of legislation through
which the English legal phtlo;ophy was introduced
into Kenya. Native Courts Regulations 1897 were
made under the 1897 East Africa Order in Council.
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The Regulations established two systems of courts,
one for Nativ0512 and the other for non-Natives13.
According to the order in council Natives were to be
governed by "Native Law and CUItcl“i‘. This meant that
from 1897, Customary Law of the Africans was to apply
to their marriages. However the commissioner of
the protectorate was given power to make rules and
orders for the administration of justice in native
courts and in particular might "alter or modify
the operation of any Native Law or custom in so far
as may be necessary in the interests of humanity and
justicc"is. This implied that the Africans were not
quite human and had Laws to be changed to conform
with humanity and justice. This legal framework
within African Customary Marriage Law was applied
without any significant change until 1902 when the
1902 order in Council was passed., Article 28 of the
1902 Order in Council repeated the 1897 order and
made it clear that where no provision was made to
cover a subject, the Regulations made under the
1897 order in Council were to remain. The mode
of applying customary law was changed by
legislation. The 1902 East African Order in
Council contained the new legal basis of the
application of customary law. Article 20 read
as follows:

"In all cases civil and criminal to

which natives are parties, every court:

(a) shall be guided by Native Law_so far

as it is applicable and is not refiignant

to justice and morality or inconsistent

with any order in council or ordinance or

any regulation or rule made under any

order in Council or ordinancej and

(b) shall decide all such cases accor-

ding to substantial justice without

undue regard to technicalities of

procedure and without undue delay."

This roigaqnancy clause remained part of the
Laws of Kenya onwards. A legislative council was

established in 1906. Before 1907, there were two
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High cgurtslsg one for the natives and the other for
non-natives, The 1907 Court ordinance established one
High Court. It is basically this Court structure
that remained in force until 1930 when the native
Tribunal's ordinance was passed. This ordinance,
inter alia, removed the Africans from the general
jurisdiction of the High Court. The structure was
retained until 195117. when an African High Court
called the court &f Review was established. In
1962, New Africap Courts (amendment) ordinance
retained the ro#ﬁlgnancy clauscia.

From 1897, the marriage Laws of the Europeans
have reflected the endeavour to enable the "whiten
in Kenya who was represented by the Englishmen to
live as identical a 1life to English life as
possible., The 1897 order in council provides the
legal basis of the application of English type &
marriages. It provided that English common law,
doctrines of equity and statutes of general
application were to apply. These were, however,
to apply as far as local circumstances permitted.
This was the residual clause which was to supple-
ment the local laws whenever there was a gap. Some
specific indian Acts were applied by the same order
in Council., T India Divorcé Act 1869 was to govern
these marriages. The 1911 order in Council made
the English Law residual law of Kenya by an
amendment of S. 15, (2) of the 1902 order in
Council which had omitted the residual clause.

The residual law clause appeared as article 4 (2)
of the Kenya Colony order in Council 1921 and
remained like that until 1907 when it was retained
substantiaslly as it had been.

In 1902 the East African Marriage ordinance
was enacted for those who led the English way of
life in Kenya. 1In 1904, the Diverce ordinance was
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enacted to govern marriages that came into existence
under the 1902 East African Marriage Ordinance. The
1902, East African Marriage Ordinance is the present
Marriage Actig. In 1939, there was enacted
Matrimonial Causes ordinancozo which came into
operation in 1941. Section 37 of this Ordinance
repeated the 1904 Divorce Ordinance which governed
marriages under the marriage ordinance of 1902, That
Matrimonial causes ordinance is the present
Matrimonial Causes Actzi. It was amended in 1941
1948 and 1961 so as to incorporate changes that had
taken place in English Marriage Laws. No further
significant changes have taken place since 1963 in
the Marriage Laws of the Europeans,

From 1897, those Africans who took up-the
whiteman's religion, christianity, were believed
by the colonjal government to have ceased to be
natives and to have removed themselves from the
operation of customary law. They had to contract
statutory marriages and those who were already
married were expected to %§§3§?¥ customary or
moslem marriages into the statutory or English
type. The 1897 Native Courts Regulations provided
that the law for the time beinrg applied to
British India in matters affecting personal
status were to apply to Native Christianlzz.

The Native Christian cerebrated marriages in
accordance with the East African Marriage
Ordinance 1902 which contained English Law.

In 1904 the Native Christian Marriage Ordinance
was enacted to introduce flexibility in the

~formalities to govern the marriages of Native
Christians, and to repeal the section that
applied the English Law of succession to them.
The law that was to govern the marriage was
English Law contained in the pivorce Ordinance
1904. The Law of succession of the African
Christian was to be the customary law that

23
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governed his brothers and sisters who had remained »~ "~ _:

28

native in outlook: In 1931, the 1904 Native Christian

marriage ordinance was replaced by the Native Christian

25

Marriage and Divorce Urdinance, “which is the present African

Christian "arriage and Divorce Actesa

In 1941, the Divorce
Ordinance 1904 was replaced by the present matrimkonial causes

Aict, which makes applicable tnglish Law to such statutory

marriages whenever there 13\3Agap in Kenya's ma-riage Laws§6
After 1963, the é?vﬁk\ ﬁ??f‘guaranteed the application

of ongs personal Laws, making it a coanstitutionsal righ%7
Recognization in legal theory of the equality of all peovnle
is not reflegted in the development of marriage Laws after
1963, This is enfured by the Fudicature ict 1957, which
retained the repugnancy clausep8 and abolition of the African
courts that applied the customary Law. customary

criminal Law was also aboh.shed‘a'1

and customary Law was to be
aprlied in civil matters only. The Picture that emerges is
one where the ifrican is being 'wamcivilized' through the
cradual replacement of his customary Law, which was taken to
be primitive, with Znclish, fhe civilized man's Law,

It is evident from my discusion of statutory marriages
that all local statutes relevant to the statute marriages
29

have not been discussed.’ Relevant statutes left out

includei% the subordinate courts (eparation and "aintenance)
Act, Guardianship of Infants uct3 and Legitinancy ac 52
The writer was of the opinion that, the discussion of these

statutes would be outside the scope of this paper.
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Legislation by reference is important as far as the
Spouseg rights to property are concerned. Here "Legisla :
by reference” refers to a situvation where Kenya Legi%gti A
makes Ex;s}ish Law which > not specified lLaw of Kenya.
found in the Judicature Act L. 3 (‘1)33 and the matrimonis
causes act, .. 3. Znglish Law, imported through these

cections has caused a number of problems, It is not ce
which Znglish Law is applicable to Kenya?a This has resul .
in great uncertainity in the law governing matrimonial

and eSpecially the Law pgoverning the Spouses rights to

property? 2 ; ,
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CHAPTER FOUR

THE RIGHTS OF SPOUSES TO PROPERTY

UNDER  THE STATUTE TAW:

48 long as the marriage‘remains 'healthy' issues
relating to property rights of the spouses will not arise and
are largely of academic interest. 0Io long as they are
living together amicably these questions never have to be
answered since the spouses would rather talk in terms of
'ours' rather ~ . than 'mine' and 'yours'. This ceases to be
true however, when marital disputes in a society bhecome
common, a need arises for precise determination of S5pouses
property rights as they can no longer use th%iﬂ“ property
jointly any longer. 7This need normally arises in three
sitmations; 7irstly, tension in the family may lead to the
break down of the marriage - during the parties lifetime.
After Jjudicial seperation or divorce, it becomes important for
the spouses to know their precise rights to pronerty.
;eﬁondly, the rights may hecome 2L s = L marriage
breaks down due to the death of one of the spouses, In
such a situation, a dispute may arise between the survivor
and the deceased's personal representatives over the
ownership of a particular piece of vroperty. A Finally, some
problems may arise if one spouse becomes insoyent and is
declared a bankrupt. If a particular piece of pronerty b»elongs
to the solvent spouse, it will not rest in the trustee in
bankruptéy.

There is no specific local legislation which attempts to
deal with the rights of snhouses to property. However, the
married woman's prOpérty Act? an English piece of regulationa

has been held to be an Act of ﬁeneral'arplicatiaq? applicable in

Kenya through thqﬁ reception clause in Judwature Act 5. 3 (1) (c!

....‘.,../24
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The Act applies to statute marriagesq contracted under the r . _.
marriage Acts‘gnd?the African Christian Marriage Act6. The
historical development of the marriad women's property Act

1882 is important for determining whether or not it should be
applicable to all FKenyan Communities in present circumstances
which are different from those under which the Act developed.

A study of the Act is also importént since if the past7is
anything to go by, chances are that our judiciary«gh likely

to a»nply the Law as it develops in Ingland.

PHE MATRIED WOMEN'S PROPERTY ACT 1882:8

It has been argued that the‘%gétment of this Act

shows the development of the status of the wife-iggﬁ a
‘ 9

subservient member of the family to the co-equal status
At common Law, by marriage a husband gained seié@ of all
freehold lands which his wife held at the time of the

marriage &£ or acquired during cozve%ure and was entitled to the

rents and profits on them.10

"he wife had no power to dispose
her reality at all during coveﬁfuraf1 During coverture the
wife took no interest in her husband's reality at all, dut

if she survived him she became entitled by virtue of her
dower to an estate for a her 1life in a one third of all her

12

husband's freeholds. All pure personaldity belonging to the

wife at her time of marriage or acquired by her during
coverture resgted absolutely in the hushand who, therefore,
t§§; power to dispose of thei® interviéws or by will"? such
property did not revert to the wife even if the husband

oNe y
predeceased her. The spouses were actually recarded ashpersonj

coscaces/2S
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A contract to marry clearly gave the prospective husbhand
4

an expectant interest in all his wifes property, hence a
rule developed that any disposition made by an engaged
woman without her fiance's consent was voidable by him as a
fraud on his marital r1ghts15

In equity, rules were developed to minimise this injustice.
As far as the married woman was concerned, equity developed
the concept of the "separate sstate"., If property was conveyed
to trustees to the separate use of a married woman, she
retained in equity the same right of holding and disposing of it
as if she were a "fende soie". Being a bYeneficiary she could

\afl

dispose of it ig%er vivos or hy will. e

3y the =mid 19th centmry, it was clear that old rules would
have to be reformed. The industrial revolution and the free
~enterprise econony ensurﬁiéggggﬁgore and more women were earning

Incomes of their own. O. KakX Freind describes the true position.‘

"With some exepr-geration it may te said that the

19th Century matrimonial property legislation was

mainly the result of the spread of gzainful occupation

outside the home among a large number of women as a

result of the Industrial revolution and of the

disappearance of the household as a unit of production.

The married “oman's property legislation of a century

ago was a response to a revolution in production.ceececs”

There were a number of scandalous cases of husbands
impopuding their wives' earnings for the tenefit of their own

W

creditors or even mistresses. @hg relief could be obtained by
the woman whose hushand deserted her and took no account of the
needs of marriéd women who were gainfully employved outside the
house, and who through their own earnings contributed to the

maintenance of the family. In 1870, the first married women's

property Act was enacted and was seen as a means of protqctﬁ%g

0.....00/26



againgst the effect of the common Law those married women who
were gainfully employed or enjoying some inherited prOperty.18
It provided a number of exceptions in a number of specified
cases that property acquired by the wife should be deemed to be
held for her separate use., The whole Act was repealed by the
married women's property Act of 1882, The Act provided that
any woman marrying after 1882 should bLe entitiled to retain
all property owned by her at the time of the marriage as her
separate property and that whenever she was married any property
acquired s:ould e held by her in the same way,"9 it further
provided that;

"A married woman shall ....... De capable of acquiring,

holding and disposing by will or otheruise, of any real or
or personal property as her separate property, in the same

manner as if sheﬁae"e a fame sole, without the infervq$ion
of any trustee.”

This Act replaced the total incapacity of a married
woman to hold pronerty, by a rigid doctrine of separate
property. The Act made impossible for a married man to acquire
any further interest in the property of his wife. After the

marriage is broken or is faced with problems, the court is

)

faced with the task of defining the spouses’ rigats to propertye.

The court is however, gziven wide rowers and discretion under

e 17 of the married women's property Act 1882 which oprovides;

"In any question between husband and wife as to the title
tisle.or possession of property, either of them may apply
to the high court or a County Court and the Judge may

make such order with respect to the property in disput€cecee
esesss 2S he thinks fit.”"

Under the Act, the judse has a free hand to do what is

21

Just. Any property purchased by one spouse with his or her

”

Peagyvaaih
own money will nesumptigely belons excluzively to the purchaser.z‘

.--.000/27



-2 %

From the very start, ownership of property presupposed positive
and active participation in the economy. This means that one
engages in some fofm of paid employment or enters into other
contractual relations that facilatete acquisition of property
through purchase. This requirement of monetary contribution
so as to acquire property was bound to work injustice especially
for those housewives who are never enraged in wage labour. If
a hushand supplied his wife with a "ousekeeping allowance
fvo = Pudiaged
APT vafacie remained his property. This might well work an
injustice for it took no account of the fact that any savings
 from housekeeping, money £ were as much due to the wife's
skill and economy as a housewife as to her husband's earning
capacity. This was remedied by married women's property ict
1964, 5. 1 provided that;
"Suech savings out of allowances made by the husband for
expenses of the matrimonial house (in a"sence of any
agreement »etween them) would be re arded and treated
as belonging to the husband and wife in equal shares".
Thus the legislature and the British Jociety are realising that,
though thef theirs is a frece enterprise society, a false start
was made in Laws that govern matrimonial provnerty and that
intervention was necessary. The work of the courts is » not
easy since they are bound to impute or attribute to the spouses
an intention which clearly they never had. This is done through
the cd%ts discretion under S. 1?25 of the 1882 Act. In
PETTIT V. PETTITS

F

it was held that S, 17 was a procedural

proviZée only and did not entitle the court to vary the
Qpisting propriety rights of the Spoouses., In same case, Lord

Morris of Borth - y -Get at P. 728 put it this Qay;

-c..c’../ea
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M ecssesssnnsasssensesOne of the main purposes of the
act of 1882 was to make it fully possible for the
property rizhts of the parties to a marriege to be
kept entirely separate. There was no su- gestion that
the status of marriage was to result in any common
ownership of property. All this in my view negatives
any idea that 8. 17 was designed for the purpose of
enabling the ce®t court to pass property richts %e
from one spouse to another. In a question as to the
title to pro; erty the ge question for the court was -
"whose is this" and not - "To whom shall this be
given",

This clearly ties the court's hands in trying to determine
justice hetween spouses themselves. in a series of cases decided
from 1950 the court of appeal had in effect established the
rule that, if both spouses had made a contribution to the

purchase of any property, (Whether directly or i.ndirectly)?5
this gave both an interest in the proverty bought and

presumptively they would take equal shares in the proceeds of

the szales. In recent years, the whole position has had to he

' re-examined. The wife is now frequently a2 wace samer earner

making a contribution to the common expenses of buying and
nning the home and justice demands that, even though

property is purchased in the hushands name, with his money, she

26

should be given credit for her help. Commenting on the old

27

position and the new developments, in the case of CCOOKELV, HUAD
Lord Derming statedj;

"If this case COOKLE V, 1EAD came up 20 or %0 years
ago, I do not suppose that Miss Cooke would have nad
any claim to a share. It would be said that, whén she
did all work on the house there was no contract to pay
her anythihg for it .e.eececcecees But that has all altered
nowe At first the courts changed the law b 1ving =1
ide interpretation to 5. 17 of the rried men's
roperty Act 1882. They took the wo s of the statute
which gave a judge power to make such orderghe tninks fite
That was held, however, to be erroneous necauao the
section did not empower the courts to alter property
rights., So the courts had recourse to another way.

srsops/29



They said that shares in the home depen¢ded on the
common intentions of the Parties; and they used
considerable freedom to ascertain that common
intention. This too has recently come iy disfavour,
because of the difficulty of ascertaining a common
intention. So the courts, under the guidance of the
douse of Lords, have had recourse to the final way
the law of trusts,”

The courts are evolving the concept of constructive
trust to declare that property acgquired by Spouses' joint
effort for joint benefit should be shared equally.28

It is clear that courts are trying to minimize the
injustice brought about by the married women's property Act
1882, which was hased on the Laissez fair(idecals. Though,
considerable, the credit given to the wife is not adequate.
The courts are still attaching too great an impartance to the
spouses monetary contribution in the acquisition of the

property.29

“here the factors of production are individually
owned, as in the free enterprise world, one sees a conflict
'between the woman's role as a mother and wife and her capacity
to acquire property. Iler humanity is insulted by this society
which is more worried about the physical survival, than survival

as human beings with dignity.

APPLICATION OF THE MARRIED WOMEN'S

PROPERTY ACT, 1882 IN KENYA;

As aforesaid, the married women's »roperty iAct, 1832
permits the srouses to n0ld separately the pronerty they own
before marriare and also recognizes their ri-hts to acquire and
hold property separately during the existence of the marriage:
In Kenya the Act is applied as a statute of general aopplication

by the teception Slause, which states?o

......../30
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M ecsessessssa-o SUbject there to and so far as the

same do not extend or apply, the substance of

common lLaw, the doctrines of egquity and the

statutes of general application in force in England

on the 12th August, 1837 ssnssssssenss Provided

that the said Commo , doctrines of equity and
statutes of general application ghall apply so

far only as the circumstance of kenya and its
inhabitants permit and subject to such a gualifications
as these circumstances may render necessary."”

The Act applies to spouses married either under the marriage
Act, or the African Christian Marriage and '&ivarce Acte.

Whether or not the married women's property iAct 12882, applies

to Africans who marry under the Inglish Law depends on how

one views the cause of adopting some Lnglish aspects of life.

It has been ar-ued that when an African marries under the

-

statute law, he ceases to be an African and become 'White' in
his outlook towards life and, therefore, it is only logical
that English Law governing pronerty, should anply wholesale
to such an African?ﬂ Such an African, who becomes a white in
all aspects of his life, it is arcued, should logically enjoy

the "benefit"” of Lnglish Law. Following this mistaken belief

COLE V. COLE held that, once Africans marry under the
English Law, they must e taken to have removed themselves
for the overation of customary Law completely. The same
attitude has been adopted in Kenya where the Zuropean
marriage has been held to ve a special one and once optied
for by anybody, its nature cannot be altered.52
that, the courts subcanseéously, takes the view that the
African is the child Lugard said55he was and that on marrying
under tne statute, he shows that he has been 'Civilized' and

therefore, the law of the civilized man applies to him.

o«oooco;o/ﬁ“

It is submitied



It is in this hackground that the application of the
‘“eried%&ﬁmen's property Act 1832, to the Africans must be
viewed.

The Act was first held to be an Act of general application
in Kenya In 1 V.1, P where the parties were Europeans. The
parties were divorced and the husband‘applied under 5,17
of the Married women's Act 1882, Supra, for the determin:=tion
of the parties interests in a home which had been acquired
through the parties joint efforts, The court ruled lmter alia
that, tae circumstances of<£gnya and its inhabitants do not
require that married women should not be able to hold property
This decision was followed wa four years later, in K. V. K. >
where the parties were Africans, 7The plaintiff applied under
5« 17 of the 1882 Act, seeking declarations of entitilement
to certain property regist -red in the name of her husband.

It was found as a fact that she had contributed financially
to the purchase of some of the property. Judgement was
entes-entered for her on the basis of the monetary
contributions she had managed to make, It is clear that
ownership of property will depend on monetary contribution
hence the woman has to engage in positive and active
participation in paid employment. Matrimonial property

Law under English Law g%volved in socio-economic factors
different from our own and a strange view of life: that no
duties making the wife incapable of acunulating property
wealtﬁiig;osed by marriase. 1t embodies capitalist nestions of
property which give a woman equal participation in the
economy. The above decisions a:sumes that the conditions of

Kenya will enable a woman to acquire separate property.

..0000/32
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The Act zives the rural women little or no protection at all.
The above Kenyan dgpisions and the Act seen seem36to su-gest
that there is no regard ror‘“indirect“ contributions made by
the wife., Instead there are attempts towards identifying
direct contributions. The Act Ignores the fact that
during the subsistence of the marriage spouses will he
interested in slaring than in identifying specific property
interests., It also assumes that the wife will make monetary
contributions., This is unrealistic since the majority of
women in Kenya are housewives and peasants and their
contribution will not take this contemplated form.

The application of the married womens pronerty Act,
1882 to the African is based on the aésumption that in his
outlook to life, the African who has married under the
. European Law has b come a Eurovpean. S5Such Africans who marry
under the statute Law never replace their philosophy of life
with the English philosophy of life, hence there is no
Justification of applying ©Znglish Law to them. They do not
necesarrily change their personal Law, but normally they will
continue to use customary Law as their personal Law.57 In

OMW#OYO MAIRURA V. SOSIRE AH@IDA?B the parties were married

under the African éhristian Marriage and Divorce Act, but
subsequently they regulated their affairs in accordance with
customary Law. The court applied customary Law and the
Judge said;

-oocno.o/BB
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"It is quite clear neither the applicant ned® nor
Paulinintended to or did observe the oblizations

il lnposed upon thenby the Christian marriage, but
pre“erred to conduct their domestic lives according
to customary Law., ©OSince that is so, this court will
deal with the present application according to that

l1aW eecccccscssocss’
The court realised that the parties although mar-ried under
civil Law could not have necessarily accepted Western way of
life. There is no Justification of applying the married women's
property Act, 1882 to the Africans simply because they have
married under the Znglish Law, hence it is assumed, they Law
removed themselves form the operation of any other Law. In

COLEMAN V. SHAN “59 it was indicated that an African does not

s cease to be one simply because he has ma?ried under the
Znglish Law. The court said at P. 400;

"We are of the opinion that a person subject to the
customary law who marries under the marriage ordinance,
does not cease to be a native subject to customary Law
by reason only of his contracting that marriage. The
customary Law will be applied to him in all matters
sesssssssssessee CONnsequently, when such a person has

a case in court, native law and custom would be deemed
to be the Law applicable to that CAS® cceesccccaceassse
we think that it would be unreasonable and repugnant
to natural justice to hold otherwisSe ccescsccccesnse

This posi#ion has been followed in Gambia?ﬁ talawi:1

and Lesotho42 where the African is portrayed as a human being

Lo &

watil a philosophy to bHe resgectedf5 It is then clear that the

application of the married women's property Act, 1882 to the

) ; L fohle

Africans reflects cultural arrogance,\§§§§s§&ce paternalism and
- N 2 o 5= o WAL e §

racf@ which characterised the colonizal =egquire and ceuntries

to be dominant in Independent Kenya. The extent to which an

African becomes a “uropean on marrying under the statute Law

. " . iR
is debatable. !is law of succession is Africa customary Law,34

oooonooo.l 5!1‘



and there is no need & of applying English Law when he is alife
which will be ﬁnapp}icable when he is gone.

The mode of pf;duction determines all aspects of social ing
life and reveals the link hetween the social - economic relations
and all other relations of a givén society. Ih the African
society, where the major factors of produétion are communally
held, the woman has great proteﬁtion.' Her‘right to pronerty /1
is not determined by the monetary contribution she manages to '
make., The application of the married women's ?:operty : Aet
1882 to the Africans, frustrates their belief that, by its
very nature, marrage is of two people of different sexes with

N

identical and equal wofWths.

g



CHAPTER 5, y
SPOUSES® PROPERTY RIGHTS UNDER CUSTOMARY LAW,

Laws relating to property rights of the spouses are
intended to enable men and women to live happily within
the institution of marriage. The holding of propery under customary
law which enables the African to give meaning to life is cemmunal
like other aspects pf his life. The indigenous people of Africa take
%t.View that every human being man or woman has an equal worth, This
equal worth of the individual is incorporated in the twin ideas of
humgn, dignity and human equality that can only be realised if pro-
perty, and the means of supporting life are held cammunally,z

This communal holding of property protects a husband's and the
wife's right to life. Individual ownership of somethings was
recognized, however. Individual ownership of major means of produ-
ction like land was not important in customary property relations
and Vﬂ&é&really mattered was a person's right to use property. The
rights of spouses under . customary law to property should be viewed
against this background,

The air of mystery and confusion which sbrrounds the question
whekherior nod women have legal capacity to acquire and own property
under customary. law is demonstrated by Leith—Roas,swho while writing
on the 160 said,.

"The question of a married woman's or widow's property is a

nebulous‘one. One is constantly being told a woman has no
property, yet one is equally constantly being shown 'my’
form or hearing of a woman who has gone to court about 'her!
0il palms or 'her' share of 'dowry’.

Leith-Ross contended that a married woman has legal capacity
to acquire, own and dispose of property in her own right and in her
own name, under customary law. 1
However, there are certain limitations on this, but this.is due to %
whole concept of property ownership amongst the Africans., This is
because the major means of productions like landRéﬁﬁgégi%M%ivestock,
the most important me of supporting life were commurnity =it helds
The: land was recogniz:zgas always belonging to tﬁé“community and the
husband or his wife within a particular community had a right to the
use of land.5 The Africanié is right to land was simply the right
to use it, and individual ownership of property among the spouses
was not very important.s



In most tribes a married woman does not own the major
means of production like land during ,marriage? In those
tribes all the wives property whether acquired before or

during marriage is in the sole control of the husband . _

during the subsistancg)?; the marriage.8 Among the é@kuyu,
O B
although all the wi property, whether acquired before or after

marriage is in the sole control of the husband, it is,
however, customary for the husband to consult the wife before
he disposes of the wife's property.9 The wife has control
and power of use over some property like personal effects

and individually acquired property. The wife has power

of use and cultivation rights of lands assigned to her but
such power of control and use is exercised with the consent,

express or implied of the husband.1o

Among the Nyika, a
woman has the sole control over property ghvenvto her by her
family, either before or after marriage.11 Although it is °
customary for a wife to consult her husband, she may if she
wishes sell or in any way dispose of such property even among
the Eyika,12 property acquired by the wife after the'marriage
either through her own e’forts or given to her by her
husband, is in the sole control of the hushand, who may deal

15 Among the

with it in any way without the wife's consent.
Taita the wife can dispose of or in any way deal with
property acquired by her during the subsistence of the

marriage without the consent of the nusband.

ceseecss/37
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Among the Masai, during the subsistence of the marriage,
a wife exercises control over property given to her by her
own family and also property given to her by her husband at the
time of the marriage. The hushand must not interfere with g@g‘
property in any way and it is a ground for divorce by the wife
if he should do so.15 Under Elgeyo, Marakwet and Tugen
customary Law the husband has no power to sell or in any way
dispose of h&s wife's property without her consent.16 This
applies to property obtained before and after marriage.
However, a wife may not dispose of cattle and land without her
hushand's consent,

On the whole most tribes vest the rights of use rather than
ownership on women. This is in line with the African concept
of proerty ownership, at least of land, which was communally
" held and all members of the community, including men and women
had powers of use only.

In the African society, there were very few divorce cases,
The reason for this was probably the sreat protection and
reconciliation facilities that the community provided. Marriage
was a communal affair and it involved the two families of the man

17

and wife, The ©“lders were rarely called to define the rights
of spouses to property at dissolution of the marriage. Ged%ally,
speaking a divorced wife has a right - to take her b
personal effects, nresents given to her by her husband and

gifts given to her by her family.18

All the other proverty,
especially land given by the husband or by husband's family
to the wife remained under the husband's control. Among the
Luhya, Kisii, Masai and Taveta the wife is not allowed %o

take anything from the matrimonial home even though acquired

19

thr ugh her personal efforts., In some tribes, in the event
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of a dissolution of the marriage, the wife is entitled to
take all her property, whether acquired be¢fire or after the
marriage. g
In Kenya, the Western feudal Land tenure which rejects
the humanity of the lgndé landless Qﬁs introduced in Kenya

during the colonial era.go

This has made it possible for
Africans to own and '0ld land individuallgg The free enterprise
economy has forced the African tenure to fecognise individual
nolding of land., This might have far reaching effects on the
rights ofrénouses to property, since their right of use to the

2

family land might be extinsuished. Yowever, cases decided’
show that in the minds of the Africans, even after regptration of

lixe land in Kenya, land continues to be family property. This
is because, nasic institutions like communalism rooted in

traditicon and values seem‘ to be extremely resistant to changes

>

-imposed by,law.: where the economy of an African state

allows people to acquire property, women, married and unmarried

23

have equal rights to acquire and hold property. -~ The money
economy in force makes it possible for spouses to get

money which can be used by either of them or both to acquire
property. This is not only possible in the urban economy, but
is also possible in the flenya peasant economy. Unfortunately
there are no decided cases involving this issue under the
customary Law, Uncertainity in this area creat®d a situation
whereby the writer can only predict what is likely to happen
but without certainity. It is not clear how the property will
be divided between the two where the two have made unequal

monetary contributions. Since the money economy has made it

possible for the spouses to acquire property, the writer is
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of the view that any of the wife's self acquire& property
which she acquires during the marriage th ough her own
efforts, remains with her upon divorce. It could be arguedv
that this is a modern development in customary Law, Cas -
may exist, where a married woman livingwith her husband

has come from a family that does not own land that she can
fall back on in the event of divorce. It would be unfair to
send such a woman with empty hands, yet she may have been
expanding her lahour to the husband's shamba., It could be
arzued that she has a kind of charge on the husband's land
to the extént of the Labour, she has expended. This siould
he the position, even where the Lnsd has been recistered in the
name of the husband alone. If she has been working in the
shamba, which is usually the case in rural areas, she should
" have cdmpensation for her labour or a kind of chargze in the

event of divOrce.2a

In the pastoral communities the divorced

woman should b»e able to et some animals from the hus“and.

This is mere speculation as to the course which the courts night

take if such a case came to court. This is because in the

past; divorce has heen rare and is still rare in rural areas

and therefore, the question of determining the snouses rights

to property have not arisen.25
After the =& death of the hus and a widow inherits some of

her hushand's nronerty.ee However, a widow has a rizght to

retain the use and poszse :sion of the matrimonial house and she

is entitled to make use of as mus much portion of her late

hushband's farm land as she ordinarily requires.27 She has the

rizht of use of her hushand's property, if she choses to remain

at her late hushand'd home, Again if she elects to enter into

a levirate union, the widow can retain interests in her

deceased husbands pronerty. 'here she enters into a widow
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inheritance with the brother of the deceased, she is entitled
to a share of the dgéceased husband's property. Where she
choses to o “ack to her father or to remarry, she is
entitled only to her individually acquired property hut
cannot have a claim on the deé%sed husband's family property.
If she goes back to her father, she will have a right of

use over his property and where she remarries, the new hushand
28 '

~

The majority of indigenous people live traditional lives

will be under a duty to maintain her,

in the rural areas where the major means of nroduction are
communally held., The African mode of production has not yet
been dismantled by the free enterprise economy and this
continues to protect the rishte of spouses to prc:perty-.g9 It
is only in urban areas where Africans in the free enterprise

30

economy emphasis private property.
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CHAPTER SIX

COMMUNITY OF PROPERTY: LIBRARY

The policy and the broad effect of the married women's
property Act 1882 is that, neither spouse acquires by virtue
of marriage any right in the other spouség property. The
Act is not only unrealistic, but also unjust in & insisting
on an uncompromising enforcement of the separate property
norm between hushand and wife., ushband and wife normally
enjoy and use much of their property together and very
frequently their money and goods are mﬁngled together, The
married women's property Act 1882, enables a wife to preserve
to manage and dispose of her property, whether owned by her
at the time of marriage or acquired later, and go it puts
the spouses at least legally on an equal footing. However

equality of treatment of husband and wife is restricted to those
‘ cases in which they exercise equal economic functions. Lquality
:;ggsnot extend to the fami&y s well being as a housewife and
mother, It has been recognized that, as repards the

principles of equality of the spouses, a formal or mechanical
equality may, in practice deprive the woman of certain rights
which by her nature as a mother, she does not exercise.1
Criticising the mechanical equality, in the married women's
property Act, 1832, Kahn - Freund O? Saids

"eeessesessee The conception of equality underlying

the principle of separation was hbased more on deductive rea:
reasoning than on sociolozical insight. It isnored

the divorcity of normal economic functions of

nushand and wife, and was in a sense, as mechanical

as the crudeidea of freedom of contract' which

insists on treating as ‘'equals', Laad Land Lord and

tenant, employer and employee!

This has created a serious problem. The Law in an effort
to emanicipate the wife from her husband's control made the

spouses complete stranygers to se¢ each other‘prOperty wise.3



The monetary CQntributionz which is necessary -efore such a
wife can acquire h;r property disrecards the fact that,
thoush not engaged in productive employment, she contributés
2lot to a man's productivity indirectly by giving him i
emotional and pﬁysﬁchological contentment. Community of

prorerty is the only solution to the intial weakness of the

woman, wiich is not protected at all under the married

\J

woman's property Act community of property will ensure that, tﬁe
humanity of the spouses, and especially that of the wife, ié not
insulted.

Community of property means propertvy owned in common by
husband and wife during ma-riace., It may arise; firstly,
through a conventional community of property between spouses
arising from an agreement between them that the marital
property shall be held in some form of community. The
agreenent is‘usually contained in the marriage contract
although it may be made during the marriage, Secondly, there
may be leral community which arises by overstion of Law
upon the marriage of the parties. This may “e arhitarily
imposed by law or if the law allows the parties-g% acree to
some other arrancement or to zome modified form of community
of property and they do not do so, the lc;xl coznonity is~* !

g s T iﬁ?ﬂe effective by the implied consent of the
parties. This situation exists in some states in the U.D.A.
like; California Arizona, Vevada, “ashington, texas etc.?

Community of property is 1ike'a'partne*3hiﬂ in that some
property coming from or through one or other or both of the
individuals forms a common stock. “ut it is unlike partnership
in that, there is no regard paid to propotionate contributiong
unlike the position tﬁat prevailed under the common law, the

le-al system that developed over a larse part of continental
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surope did not dictate the submersion of the wife's leral
sersonality into that that of her hushand at the tinme
of ma-riage Fhe Fiction of the/”tnity of husband and Wife."
igiiound in cenﬁ%ntal Law, Under this system the marriage
institution is resarded as a partnership. fach Z»nouse
is regarded as contributing nhis or her e“forts, ~ither within
the home or outside, or by a contribnution of both, to the
economic and financial well being of the marital entﬂrprise.gr
‘he system empasises, the respective richts of the spouses to
share equally in the property acquired by their joint e“forts.
Community of pronerty do~s not concern itself with whether
the pronerty consistituted came form the wife or not. The
proportion, if any, to whiech she contributed to it is of no
imbortance. The wife's right *to the property depends in ne
way on the anounts of her contribution,

i wife has extensive richts under the community of
nroperty, unlike her counterpart in the seper-ate nproserty

0

srstem. Inspite of all its advantares, =eparation of

property encrozches upon the princirle of equality in tﬁoaéﬁﬁ
numerous cases in which one of the snouses, usually the

hushand, earns an Income throush being employed, or QX@rcisiﬂg

a profession and other osne, usuélly the wife, is oncuwiedvin'ﬁ
the household and “rings up child-en, "he wife even t%ouﬁh'ébrk-
ing at home no less than the hushand as an income earner does’
not participate in his gains gither during the marriage or After

) . 40 Po vbed ) 2 ;
its termination. Q 48 was sremited out by vuzémyal €0¢m155i6n

=
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which recommended community of prorerty in Britain; 3

"4 ma-ried woman may spend years of her 1life looking after
and improving the home, she may on marriage have to give%»ﬁ
her paid work in order to devote herself to caring for

her nusband and chiléren. Nevertheless, often the house
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and- its furniture are the sole property of the hushand
and he may dispose of them without her consent or he
may leave. them by will to someone e15€ ceeeccccscscce
It is unwarrantable hardship when in consequence she
finds herself in the end with nothins she can call her
O“rn. i
The free - enterprise society of %ritain rejected this
recommendation thereby czeind rejecting the humanity of a
woman, and ref u31nr to respect her role as a mother and wife
e-en where she has made no monetary contribution.
Community of goods when once constituted between husband
and wife raises a rebutable pres umption that 1* is community

Swuue \S WK c,ccvvuM

property. The ewaer of proving that "“ewnrtv on
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the spouse asserting that it is seper-ate property. % Virtually

all property acguired hy t.e Joint efforts of the snouses

during wa"riage:?eemed to he communiﬁy property. 1In france,

. any real pronerty is deemed to be community nrorerty unless

it is clearlj proved that either husband or wife possesied

the same previous to the marriace or Hecame entitled to it

during coverture by way of inheritance, ~ift interviews

or will‘.}3 In continental Eurépé, south Afrieca and the states

in the U.d.A; where cowmuﬁity’exiéﬁs; the management, control

and admln‘t‘i*IOﬂ is vested in the hushand. The manasement *]

and control of the cowmuﬁity ngerty is vested in him, not

for himself hut the conmunit# and the hushand is in a position

of a trustce in resnect of that pl'.'t:mérty.’?4 ‘owever, within the

scope of théir joint trust neither can act without the other. |

Ferhaps the administration is vested in the hushband hecause in

relation to two persons there cannot e majority rule.

There nmust be lodsed somewhere a power, of decision to avoid an
(A2

’ 'Impasse' The frustrations of an 'Impasse' mavy well
%gama> D yo) |

fbe more disruptive of harmony than managemnt by one, and

b hiesen b €8
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efficiency may b»e reduced. Iilowever, equality of management
powers over marital froperty prevails in the communist
countries of Zastern “urone where it does not lead to conflict
between the spouses.45 This is because the communistf countries
not only accept the principle of equality of the sexes, but
treat it as one of the basic rules of socialism.

Once constituted, community of property cannot case cease
to exist or be determined by mutual consent or by any cause
or event except by death, Divorce, judicial separation or
separation of estates decrced by a competent court of Justice.16

Community of property recognizes that marriage should be
regarded as an institution of equal patners, in which husbhand
and wife work together as equals, sad—that—thewife—work
tocether as eguals, and that the ¢ wifes contribution to the
joint undertaking, in runnins the home and looking a{Egg# the
children, is jﬁst as valuable as that of the husvand in
providing the income and supporting the family.17 3y enabling
the spousesvto share equally all proverty acquired during the
marriage, community avoids the conflict between the role of a
woman as a mother and wife and her capacity to acquire property.
Community has the merit that it eliminates complicated problems
as to the contribution either spouse happened to have made to the
acquisition of wealth during marriages. It thus protects
the wife whose contribution can often not »e attested in monetary

termse
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" CONCLUSION

At Independenéé, Kenya found herself with people who had
lived for over sixty years as separate nations.1 There were
different marriage laws apnplying to the Europeans, Africans
Muslims and Hindus., This sort of separate development of
marriage and property Laws could be explained philosophically
and historically. Throughout itScolonial history, the Kenyan
populace was an apartheid society and every community kept
to itself. The four communities had different philosophies
of 1ife, and it was only logical that each community should
have marriage and property Laws respecting its philosophy of
life.

The married women's property Act, 1882 applies to those
people who contract% statutory marriages under either the
‘marriage Act or the African Christian marriage and divorce Act.
These are Eurbpeans and those Africans who accepts the Western
way of life, thereby removing themselves from the operation

% in e“"fects cease

of customary Law. The latter it is argued
to be Aricans. According to the &ct, anybody m=de male or
female can own any kind ¢f property. +here a wife remains

a aousewife, while the husband works, the property acquired
with the help of the earnings of the husband belongs to the
hushband alone. The wife will get a share in it only if she
makes a financial contribution to its acquisition. This is
clear from this pagfer. As it has been shown in Chapter four
that this Act has many defeats defects, especially as it applies
to the Kenyan situtation. In its application to the Africa;na5
it fails to realise that there is a choice of value cor
philosorhies embodied by property Laws.a By applying this

English Act to the Africans, it assumes that, the non - white are
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expression of this primitivity and consequently, the
movement of this non - white is from his philosophy of life to
the English prilosophy of life.’ By demanding financial
contribution bepfire a wife can acquire pronerty, it denies
her human dignity and Ignores her contributions as a "other
and wife,

Property amongst the Africans is to be seen against the
mode of production of Africans and thgér philosophy of life,
As chapter five has shown, Land which is the major means of
production is held communally. Zven after registration under
the "> -istered Land Act,6 it;nzlear that Land is not entirely
individually owned.’ The clan and family are still strong
groups. During the subsistence of the marriage, the snouses'
rishts to property is well protected and safe guarded by the
communal ownership. It has been s own that in the past, divorce
was very rare -and is still rare in the rural areas and therefore
the issue of determining the spouses rizhts to property has not

8 A widow is entitiled to live in her late husband's land

arisen,
where she choses not to leave her husbands family. Under
customary Law, a woman has a rizht to use land either as an
unmarried, married woman or as a widow. This is either her
father's family land or her hushand's family land. The money
economy was introduced together with the free enterprise
economy during the colonial era. This has made it possible for
spouses, even under customary Law to acquire property either 3
Jointly or individually. There are no specific cases dealing
with this situation and it is impossible for one to state the

Law,

T gy



The independent gZovernment, unlike the colonialﬂngpted
the policy of direct interference in matters of family law,
affecting all the Kenya communities.” The late president
appointed a commision on the Law of marriage and Divorce on
6th April, 1967,

"o consider the existing Laws relating to marriage,

Uivorce and matters related thereto; to make

recommendations for a nNnew LaAW ..eceecccceccesceesy 850 far as

may be practicabrle, uniform Law of marriage and Divorce
applicable to all persons in X8nyQec.cccecsccsceccssccse
and to pay particular attention to the status of women

in relation to marriage and divorce in a free democratic
society.”

The commission presented its report in 1968.10 The
commission considered matters related to spouse's richts to
property. ‘‘he commission was of the oninion that, the married
women's property ict, 1882, applied to kenya as a statute of

general apnlication;

"o far only the circumstances of Kenya and its
inhabitants permit."”

The commission recommended that in the newland new law
married women are to be exactly in the same position as
unmarried women and men as regards the right to acquire and hold

e In recommending that parties to a marriage should

proverty.
be free to obtain and retain separate property, the commission
stated;15

“In absence of any agreement to the contrary between

hushband and wife, each should retain as his or her

separate property whatever he or she owned before

marriage or acquires after marrisgeeccccccccecnce;”

The commission scemed to realise the difficulties the married
women's property asct, 1832 would bring to those urban and rural
married women who are incapable of making financial contributions

when it reasoned;14

oo.-o-‘/“’g
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2 S

M essssssseseln urban society, both wife and husband may
be wage earners and even where the hushband is the sole
wage earner, any savings may be largely attributable

to the industry and prudence of the wife in running the
household. In rural society, the wafe ussually does
much work in thechgamba. It seems fair, therefore, ..ul
the wife should share in the fruits.,"

But despite this reasoning, the commission did not

15

favour community of property. It rejected community -~ of

property and recommended that the spouse should retain as his

or her separate property, whatever he or she owned at the

time of the marriage or may acquire thereafter. At divorce

the commission recommended further;ﬂ6
"That the court e siven power in the discretion to
order the division bhetween hushand and Wif€.eecccenonsce
of any assets acquired during marriage by their joint
efforts”.

It is very clear that these recommendations of the

- commission reflect an endeavour on the part of the commissioners

to introduce in Kenya Fnglish concepts of Tamily and
property.

from the recommendations of the cesmsieo commiasion a

‘ marriage €11117, which made provisions relating to matrimonial

property was prepared. Fart IV of the Bill deals with Imter
alia, property ri-hts of the spouses, The bill made it

clear that a married woman éhall have tne same right as has a
man to acquire, hold and dispose of property, whether movable o1

18 The relevant section reads as follows;49

"Subjectecececcecc-ne...oto any agreement to the contrary
that the parties make, a marriage shall not operate %o
change the ownership of any property to which either
husband or the wife from acquiring, holdingamd and
disposing of any property.”

unmovable,

-«..*./SO
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Any comment on the bill is egﬁattcally a comment on the

suitability of the recommendations of the commission since the

20 It is

bill follows the recommendations very religiously.
clear that a false start was made in our property and marriage
Laws. The commission appears to have misinterpreted the
égggﬁe of reference which the president gave them.21 Uniform
Law of marriage was to be recommended;
*So far as may be ¢practicable“22
The commision appears to have thought that it was required
to produce a bill like the one it produced. Goon after
independence, the Kenya government stated that the Hations
political philosophy was African socialism embodieﬁ in
sessional paper 10 of 1965%5 it iﬁ effect assumed that Kenya
wanted to create a capitalist society, with capitalist ideals
which are embodied in the married women's property Act, a 1882,21
which it recommended. The commision was convinged that Kenya
wanted to create an nglish Society. This was a wrong view,
The commission's recommendations reflects cultural arrogance,
unjustifiable pat-rnalism and racism which has viewed the
African a:iinfant who would mature to an adult as he adopts
25

the English way of life.“” The commission was agreeing with

Lord Lugard's analysis of the African. Describing the African,

Lord Lugard srated;26

"In character and temperament the typical African of this
race type is a happy, thriffless, excitable person,
lacking in self - control, discipline and foresight,
naturally court courageous and naur. naturally courteous
and polite, full personal vanity, with little sense of
veracity, foynd of music, and loving weapons as of
oriental loves jewellery."

.0.‘.../51
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Sections 78 and 82 gf the constitutiou27 guarantee equality

of all marriage laws and make it clear that the marriage and the
philosophies they give e“fect to are of equal standing.
Paternalism is seen where the commision tiied to impose its
tnglish views of liFe upon Africans,who have fif Mjifibfent

(s YAV ‘3&-5) cwad © QA CoShagudes
28 Since one's T‘:rht:,,zg

philosophies. its not possible to have
a uniform law without infringsings people's fundamental rights.
The bill sought to alter the constitution without following
the procedure laid down in section 47 of the same., In this
respedt, the b»ill can »e termed unconstitutional in so far as
it seeks to introduce a uniform law for all peopie.BO

Section 65 of the marriage bill introduces the married
women's property Act, 1882 to all peonle in Kenya. In rural
areastﬁ§;;; the majority of the women live, this will be
impossible to implement. The majority of women in Kenya live
in rural areas where land and livestock are still the common
forms of property and the opportunity of their owning
separate property does not arise.31 Zven in urhan areas,
women would have to make financial contributions before
they acquire property. This section embodies foreign value
that do not do Jjustice even where it came from., It assumes that
maﬁy married women will be able tp acquire property like men.

Beside the attempts on the part of the government to reform
the Law, there have been attempts by the judiciary to minimize
the short comings of the married women's property ict. The
English courts are evolving the concept of constructive trust to
declare that property acquired by spouses' joint effort for joint
benefit s'iould he shared equally.38 It is likely that courts

in Kenya will follow the Eﬁfanglish Courts.55 This is because
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the wife is often a wage earmer making contribution to the
common expenses of buying and ruaning the home and justice
demands that, even though property is purchased in the
husband's name, with his money, she should be given credit for
her help.34*However, the Jjudicial attempt to reform the married
women's property Act, 1882 is not without its & shortcomings.
Though considz2rable, the credit given to the wife is not
adequate., The courts are still attaching too sreat an
importance to the snouses7monetary contribution in the
acquisition of ;ronerty.55

It is eﬁident ézggkthe above discussion that legislative

Qaxr? :

and judicial attempts to reform the iadusti injustices of the
married women's property Act have been a fiasco. The Act is
still applicable to kenya as an Act of general avplication
‘with all its injustices. It is usually aprlied wholesale
without any regard to the 100a1’circumstances.36 The Act, and
and indeed the commission on the law of marriage and Divorce
which followed it religiously, did not ~calise that legal rules
do not of themselves change the society and in giving women
the rizht to acquire and hold prcoperty, the Act has not
necessarily changed the position of women. A law that states
that a married woman can own property is in itself a dead letter
in a community where such a woman cannot own prOperty.37 A Law
that ignores the social values of a societyfor whom it is meant
to apply is likely to be isnored. The Act, which would avply
to all peopla>in Kenya, if marriage bill came into effect is
opposed to the customary structure and this rohs women of the

security ¢ right= {m~fanily;prnp¢£$y;-which they enjoy under

the customary Law.
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"he married women's property aAct, 1882 creates an
atmosphere of women_ganting to become "female Nales“?a where as
most women had rather remain female but receive some attentiog
attention that recognizes the fact that they are human beings
entitled to live in dignity.‘ Sex itselfl dictates that a
woman who wants to lead a meaﬁingful life must devote a part
of her life to looking after her huscancd and cuildren.39 The
housewife who gives contentement to the husband contributes
indirectly to the .husband's pfoductivity. My view is that
everything the parties own during the marriage should be shared
equally in the event of divbrce not withstanding the monetary
contribution made. The courts in this country should make sure
that both customary lLaw and statute lae law rewards neople for
what they have done, all the time considering the nhilosophy o?ﬁ,
each community. This could only be achieved if commun;tyféf”'
property is adppted; in which husband and wife work tagether
as equals, Localisation of the judiciary, may be the only real
solution in order Lo achieve this. In community of property,
the wife's contribution to the joint undertaking in running the
home and looking after the children, is just as valuable as that
of the husband in providing the income and supporting the family.
Community avoids the conflict between the role of a woamn woman
aé a good mother and wife and her capacity to acquire property
since property is shared equallye It respects her humanity.

If community of pronerty is unacceptatle to the systenm,
then it is only fair that Kenya should retain the four marriage
and property systems, respecting the different philosophies of the
different communities as enshrined in section 82 of our

constitution.
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CHAPTER ONE

FOOTNOTES

See: "The role of law in African and Christian, marriages in
Xenya,

Article by G.X. Xaman, Lecturer faculty of Law: A lecture
delivered to the Catholic society umiversity of Nairobi at
Christian lLeadership Centre on 23rd November, 1977 « The
various objectives of the marriage institution are very well
analysed in this article:

Read Generally: ENGELS, "THE ORIGIN OF FAMILY PRIVATE

PROPERTY AND THE STATE." People's publishing house, Bombay

1944,
(1970) 2 W. L. R. 1306

Por more information see: Wolfendein Committee

Report of the committee on Homosexus AP E

The coomittee recommended inter alia, that homosexuality should

be allowed between two consenting adultse
1975 52 De Lo R. 280
(1970) 2 W.L.R. 1306 at Page 1324,

SEE: HMailbox of Daily Nation: Friday 2nd Pebruary, 1979:
The article entitled:

“THE HORROR OF RAPE."

The 22nd December, issue of the Daily Nation, vhere the President
of the Republic of Kenya had expressed concern over the problem

of the "Parking Boys"™ The President made clear that they are to
be repatriated so as to be enable to lead a meamingful life.
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These are abandoned kids who turm to the street to solicit
for money by showing the motorists where to park their cars.
They are usually found in the streets begging and occassionary
are involved in petty crimes.

9« It is not clear vhat a reasonable demand amounts to. However
in A - BVe Co D 28 KeLeRe 210 it was held that demanding
sexual intercourse three or four times a night is not un-
reasonable and subsequently the marriage could not be dissolved
on this ground. '

10. In Rve CLARKE (1949) Z All E.R 448. It was argued that by
marriage a wvife comsents to intercourse with her husband during
coverture and she thus confers on him a privilege which she is
not entitled to vithdraw whenever she pleases, consequently, it
was held that, as a gemeral rule, 2 husband cannot camit rape
on his vife; however, GILBERT GE is "RAPE IN MARRIAGE," 1972
Adelaide Law Review 233, advances a comtrary argument. Gilbert
argues, that rape in marriage is possible and the law relating
to rape should focus on the consequences of the criminal act
and not on the status or the intimary of the relationship of
the parties. Iie concludes at page 303 that, the idea of exempting
husbands from rape charges by their wives is only amachronistic
and unjustifiable,

11. (1966) 2 All E.Re 257.

12, In CORBETT V., CORBETT Supra; The court indicated that the
marriage would have been voidable for want of consummation.

13. The case of DREDGE V. DREDGE. (1947) I ALL E.R. 29
established that the marriage is not automatically comnsumated
by reason of the fact that the parties have had pre-marital
intercourse.
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14: 163 E.R. 103%. In this case a suit was brought by the
husband for a declaration that the marriage was null and
void on the ground of impossibility of consumation. The
wife had a defective vagina which prevented conception amd
enabled only partial pemetration of two inches as against
the normal four to four and half inches; Dr. Lushanington J.
giving judgement pronounced at the marriage null and void
for lack of comsummatiomn.

15. (1960) B.A. 77

16, CAP, 152 Laws of Kenyas

17 In Rve Ra (1952) I ALL Es Re 1194 It was held that the
marriage had been consummated wvhere the husband had been

physically incapable of ejaculation after penetration.

18. Se 25 of CAP. 152 (MCA) Supra, and CAP. 153:
Subordinate courts (seperation and maintenamce) Act.

19. RAN: Restatement of ican The Law of mary and
divorce - London, Sveet amd Maxvell 1968s Virtually im all

tribes the husband has a duty to assign to his wife's house
land and cattie for her use.

20. Footnote 16: Supra.
21. MARY WANJIXU V, PETER HINGA. HMaintenance Cause No. 2 of 1976,
22, The law of marriage Act Tanzania 1971: Act Noe 5 of 1971:

Se 115 (2) which states that the court shall have corresponding

power to order a woman to pay maintenamce to her husband or
former husband,.
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23.

25«

"Sex Discrimination in W, Germany" By Dieter Giesen: Vol.4l
No. 5 MLR 1978 (Sep) "The equality Act™ 1957 (As embodied in

the new marriage law of 1976) provides that each spouse had
a duty to maintain the other spouse.
(1965) L ALL E R 611,

CAP 80 Kenya Evidence Act.

Se 130 (2) CAP, 80 (Supra)

(1976) 2 V.L.R. 271,

Prof: Mbiti John 5. "Africam Religious and Philosophy
Heinemann 1969 chapter 13 "Marriage and procreation.

acing Mount By Jomo Xenyatta Heimman educational books
Chapter entitled "Marriage System™.
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CHAPTER II FOOT NOTES

1. Sessional paper No. 10, 1965; Govermment Printer 1965.
2e See He Lo A Halt, The concept of law, Oxford University

Press 1561
Chapter 9: "Laws and Morals™ PP, 131 - 207.
3+  Engels Fredrick, the origin of Family private property

and the State, Peoples Publishing house. Bombay 1944.

4. (1866) Ls Re I. P Da 130.

Se CAP. 152 Laws of KWM 8 2 defines n&'rhgu AS ssssevnes
The voluntary union of one man and one woman for life to
the exclusion of all others".

Ge Engels Fredrick: Footnote 3: Supra.

7o Engels Fredrick: Supra: Footnote 3.

8.  Hyde V. Hyde - Footnote 4 Supra

9, Nachimson V. Nachimson (1930) P.D. 213: The expression for
was interpreted to mean "Intended to be for life".

10. Julius Nyerere: Freedom and Unitys Uluru na  Xazi.
A selection from writings and speeches; 1952-1965 Dar es salaam
Oxford University Press pitblished in 1967.

11. Pamily code of Cuba article 26.

12. The family code of Cuba article 28,

13. See Yogoslav Law Civil Law: By Chlores: Oxford University
press 1970.

14, Speech by Fidel Cestro at the closing session of the 2nd
Congress of the FPederation of Cuban Women: Havama Nov. 29th
1974.

1%« N. Songuemas "Social Security in Africa". East African
Journal; May, 1968 PPel3 - ﬁt

i6. SeN. 06i; Modern Family Law in Southerm Nigerial; Lagos
African University Press 1966

17« Julius K. Nyerere: Freedom and Unity ‘Uhuru na % l A
selection from writings speeches, 1952 - Se

Dar es salaam Exford University Press 1967, page 170.
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18. Professor Mbiti J.S.: African leli%us and Phno_s%'
Heinmann Published 1969, chapter C groups,

and the individual.

19,  AMODU Tijami V., Secre Southern Nigeria (1921) 2 A, C.399
mi&t of the family (as a land 5% corporate eatity)

was held for comprise the living, the dead and the unborn.

20. Julius K. Nyerere: Freedom and Unity. Supra: chapter 7
"National Property™. :

21. Max Gluckmans The ideas % Barotse Jwi%f i
institute for Africam S versity of a 1967;
Yale University Press.

22,  Mwagiru V., Mumbi (1967) E.A. 39; patental comsent is mot

necessary for a valid customary marriage by elopment. How=
ever, the parents have to give consent later.

23« See S.H.Ces Obi Modern Family Law in Southern Ni
(supras Footnote 16) It is submitted that, part payment
or a promise to pay dowry is enough to make the tramsection
wvalid,

24 Robert F. wray and P, He Gulliver; The falslg estate in
%ﬁtﬂ&uht&grmeﬁ%g: family, structure
and ge con ty; PPe ~ 117 = 153.

25« Julius K. Nyerere: Freedom and Unity Supra.
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CHAPTER THREE

FOOTROTES

1. John Flint, For a wider background to the period Prior to

partion and colonial occupation in HISTORY OF EACT AFRICA,

edited by HR. Oliver and G. Mathew, C.U.P. Tolume 1;

2. Lord Lugard, Dual mandate in British Tropical Africa, Frank

and cases Limited 1923: Chapter 31,
3. For more information about this period of Kenya's history see

I.Pe Ghail and J.7.7/.B. Mc Aslam, Public Law and Political

change in Kenva: (Chapter One) O.U.F. 1970,

4, FKenya (annexation) order in council 1920.

5« <The Kenya Protectorate order in Council 1920,

6. Legal Notice 218 of 1963:5 4 (1) retained the colonial Laws
which included ma?riagehand succession Laws,

7. The 1884 order in council which applied to all the sultans
dominion 3t.the Yenya coast,

8. The effects of the settlements Act was discussed in itarl of

Erroll V. Cuel.T. (19%0) F.E.A., C.A.F, and Hakan Hakam Bibi

V.lMistry Fateh Mohamed (1955) 28 K.L. R, 91,

9., Kenya (annexation order in council 1920, supra, and Xenya
protectorate order in council supra.
10. The Kenya protectorate oreder in council provided Inter alia;
(a) Fer article 5: [he governor of the Colony was to
rem=in governor of the protectorate,
(») Articles 6 and 7: Zoth the colony and the protectorate
were to have one executive and one legislature.
11, L. Ne. MO 718 of 1963: s3.4 (1) Supra: Footnote 6:
12. S. 3 of the East ifrican order in Council 1997 1897, the
term 'Native' was delined broadly to include Africans and
Muslinms,

13. Sections 7 and 8 of the 1897 order in council supra, established
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courts for Hatives and Non-Natives,

Se 52 of the 1897 East Africans order in Council, Supra.

Se 9 of the 1899 East African Order in council: Ho. 757 of
1899.

Article 15 of the fZast African order in council, established
a High Court with "full jurisdiction, civil and criminal

all persons and over all persons and over all matters in
Bast Africa.”

Africans court's ordinance 1951: Yo. 65 of 1951,

Article 7 of the 1921 Kenya Colony order -in council had also
retained the repugnancy clause. .

CAP, 150 Laws of/Iexya:

Ordinance Eef. 33 of 1939:

CiP. 152 Laws of Kenya.

Regulation lio. 54 of the 1897 lative Courts Hegulations.

Noe. 9 of 1904:

Priscilla liyondo and Benjawa Jembe

4 }’3‘.5{\0 C.R. 160.
Crdinance Ho. 51 of 1931.
CAPa 151 Laws of Kenya.

CARNIE V. CARNIE (1966) E.As 233 and also see S. 3 of the

matrimonial causes Act CAP. 152,

CAP. 5 Laws of Kenya (Kenya contfibution) Se '82 (4) (6).e
Judicature Act CAP: 5. 3, (2): "The High court and all
subordinate courts shall be guided by African customary

Law in Civil cases in which one or more of the Parties is
subject to it or a“fected bu by it, so far as it is
anplicable and is not repugnant to justice and morality or
inconsistent with any written law, and shall decide all such

cases according to substantial Jjustice without undue regard
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35.
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to-—substantinal
to technicalities of procedure and without undue delay.”

See footnote 28 supra:

Thésiediscussed in the chapter includes; The Act CAP. 150, The
matrimonial causes Act CAP 152 and the African Christian
mafriage and divorce Act, CAP. 151,

CAP. 153 Laws of Kenya

CAP. 144 Laws of Kenya.

CA¥. 145 Laws of Kenya.

Judicature Act, 5. 3 (1) States "The Jurisdiction of the
idigh court and of all subordinate courts shall be exercised
in conformity with the substance of the common Law, the

doctrines of equity and the statutes of general application is

force in England on the 12th August, 1897 e.ceceeccccccsscs”

"These are to Le applied subject to the local circumstances.
K. Vo K. HeCoD. Case Ho. L1353 of 1966 which held that S.3

CAP. 152 indicates that jurisdiction must be exercised in

accordance with the Law applied from "time to time" in the
high court of justice in %ngland. Mr. Le Polley (Advocate)

in Vol., 5 fast African Law Jourmal 145, Supports this view,

CARNIE V. CARNIE (1966) E.A. 233 stated a2 contrary view:

Yo W 971) %.A. 228 - which neld that the married

women's property Act 1882 is applicable to all inhabitants in
Kenya not withstanding the type of marriage one contracted:
Another problem is that, it is not clear when a statute of

general application in England is applicable in Kenya.
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- 63 -

CHAPTER FOUR

1. The Laws of England: The Earl of lalsbury: Vol 16: Buttermorth
and Co. P. 321,

2. See 1 v, 1 (1971) Z.A. 228 and K v. X civil case No. 123 of
1975:
33. Judicature Act CAP. 8 3. 3(1) (C) states;

Measssssssssssssssubject thereto and so far as the same
do not extend or apply the substance of Common Law, the
doctrines of equity and statutes of general application
in force in England on the 12th August, 1897 s.cccecssce
Provided that the said common Law, doctrines of equity
and statutes of general application shall apply so far
only as the circumstances of Kenya and its inhabitants
permit and subject to such qualifications as those
circumstances may render necessary.”

4 In 1 v, 1 supra, Trevelyan J. expressed the opinion that
(in a dicta), the act is applicable to any marriage not
withstanding the way it was contractad.

5« CAF. 150 Laws of Kenya.

6. CAP. 151 Laws of Kenya.

77« E.V.E H,C.D., case No. 43 of 1966: ilso see 1L.e Fellev's

= e e
comments in Vol. 3% E.A.L.J. 145,

o
]

For a helief historical »ackground to the married women's

Property Act 1882 see P.M. Aromley, Familvy l.aw: lLondon,

“uttermorths 1966 FP. 420 - 426,

9. Kahn -~ Freund: Hecent Legislation on matr-imonial property 33

ML R6E0T at P. 601: Also P.M. Bromley, Supra, P. 420.
10. P.M. Bromley, "amily Law, supra, P. 420
1. P.¥. Bromley, supra P. 420
12. P.". 3Sromley, supra P, 421
13. P.M. Bromley, supra, F.%422

14, P.!, Bromley, supra P. 420
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P.M. Bromley P. 422, GRIVER"  sRARY

P.M. t“romley, Supra, F. 423,

Kahn - Preund Recent leculation on matrimonial property, supra.

P.M. Bromley P. 426 Also see: Kahn - Freund. Recent Legislatior

on matrimonial property; supra.

Sections 2 and 5 of the married women's property Act 1882,
Se la (1) of the 1882 Aict, supra.

Hv. H635 T.L.R. 645 at P. 646,

ke Sims uestion (1946) 2 i1l E.R. 138,

Re Rogers Cuestion (1948) 1 A1l E.R. 328 commenting on the

discretion under 5., 17, Evershed M.R. saidj

"What the judge mast try to do, sssensseisnsva LBssnascins
to conclude what at the time was in the Parties' minds

and then to make an order which, in the changed conditions
now fari fairly gives effect in law to what the parties

in the Jjudsges finding must be taken to have intended at
the time of the transaction itself.”

(1969) 2 d.L.% 966.
NIXON v, NIXON (1969) 3 41l E.R 1133: court held that the

wife acquired an interest in property by giving unpaid help
in the husband's green grocery business ( and thus saving the
wages he would have had to pay to an assistant.)

In Tunner v. Tunner (1975) I W.L.R 1346 compensation was

awarded to the woman for the revocation of a licence to stay
in the house which a man acquired so that he, the woman and
their two dauchters might live in,

COQK V., HEAD (1972) 2 All E.R 38 at P. 41.

Cook v, Head,supra.

C.K. Kamau, Cohabitation outside marriage in some English

speaking African countries: A4 paper to be presented at the
world conference on family living in a chansing society:

UPP Sala June 5 - 9 1979,
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cass Limited 1923.
34, (1971) B.A. 278.
35. Civil case Yo. 123 of 1975 (High court of ¥enya)
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September 13th, 1976 Good intentions, bad marriage Law:
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FOCTNOTES.

1. There ig very little literature ( including decided cases), which
attempts to define the rights of sponses to property under customar
law. Even the little there is has been written by western scholars

who have litt®e cultural connection with Africans. One such literatu
is ©. Cotran's restatement of African law. The law of marriage and

divorce: Sweet and maxwell 19568; which the writer, heavily relies on
The restatement illustrates so clearly how western concepts ecan unco

siously and demaging be importied in interpreting indigenous data.
~Criticising Contran's restatement, loberts Simon in law and the stud
of social contrel in small scale societdies Vol 39 VIR 1976 ctated
Contrans reports " ececeesesess... consists largely of inventories,
of rules purporting to consitute the customary law of each society
investigated”.

Contran's restatement on the law of marriage'leaves the reader
with the impression that these rules operate in the same way as rule
of english Law. Contran's interest has predictably been centred on
Law and he rarely made wmuch effort to adjust his theoretical perspe-
‘etives when moving outside the systems within which he was trained.
Jontran treats Znglish Law as customary Law for these reasons, the
writer is of the view that caution should be taken in using contran':
restatement of customary Law. The writer is not the first one to echi
the inaccuracy m in Contran's restatement. In Yawe V. [UBLIC TRUSTER
Supra, the high Court cautioned that Contran's restatements should
k¥ not be followed like scriptures.

2. On communal holding of property see; 1. MAX GLUCKMAN The ideas
in Barotse jurisprudens supraj 2. Robert F. Gray and r. H. Gulliver
Family Tstate in Africa,Ustate in Afriea, Supra 2. Julius K. Hyerere
Freedom and Unity; Uhuru na Umoja, Supra e.t.c.

3. Leith - Rose - African Yomens a study of the 160 of Nigeria: Lond
Paber and Paber 1934, at T'. 102.

4. OBI 5. V¥, Yodern Family Law in Sourthern Tligeria, Lagos, African
Univerties Press 1966, at P, 257

5. MAY GLUCKMAN, The Ideas of Barotse Jurisprudence, Supra.

6. Juliue ¥, Tyerere, Freedom and Unity: Uhuru na Umoja, Supra.
7. ©. Contran, Restatement of African Law the lLaw of marriage and
divorce supra, generally.

8. £, Contran Restatement supra - footnote of

9. Jomo Kenyatta (Late), Facing liount Kenya, Meinmaun Zducational
books 1971 edition. :

10. Jomo Kenyatta, Facing Vount Kenya Supra




11.
and

Page 617

1, Contran; Restatement of African iTaw; The Taw of Marriace
Jivorce, Supra.

12.

The'Vyika'consists of the following tribes: The Digo, Duruma,

Siriama, Rabai, Chaﬁyi. Jibana, Kambe, Ribe, and Kauma.

13.
14.
15.

16.

17.

Contrants Restatement of African ‘aw Spra at ', 89.

£, CONTRANs SUPRA -P.
B, CONTRAN, SUPRA F. 164
2, CONTRAN, SUPHA F. 131

Prof, John . Fbiti; African Religion and rhilosophy

"einmann educational books; 1969 chapter 10.

18.
19.

See . Contran's Restatement of Law, Supra generally.
This happens among the ¥ikuyu, Yeru, Famba, Tharaka, Xuria,

Taita, Handi, and Kipsingis, Zlgoyo, Varakwet and Tugen.

20

21.

22,
23.

24,

25.
27.

28.

29. G

30.

African Agriculture in Kenva

Swynnerton R. J. M. A plan to intensity the development of
1955 at 7. 9

Cbioro V. Opiyo ( 1972) Z. A. 227

Yuguthe v, Vuguthu ( 1971) K. H. D. 16

Zsircyo V. EZsiroyo ( 1973) E. A 388

Yezekhael Don, Sociology of Law, Penguin 5th Edition, 1963.
S, €, 0bly cmen's property and Successfion thereto P. 10
Famau C.K. Veekly Review 13th September, 1976. CZood Intention

» bad marriage Law

Famau G. ", article in weekly Review 13th September, 1975, Supa

Coker G. B. A., Family property among the Yoruba's; 2nd ed, swee

and Vaxwell 1966. \

¢. ¥. Yamau, Laws of marriage and grdnertx in English speaking
Afriea Lecture delivered at seminar on women and development
at laseru Lesothoy 17th April - 30th April 1977.

Africa , Supza.'

Thomas 7elsner, " One Tamily, Two Households" A rural = Ubarn
Network Model of Urbanismi University Cocial Science Couneil
Conference, "iB. 1969,
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4,

5e

6.

9.
10.
11.

2.
13

14,
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16.
17+
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CHAPTER  SIX

FOOTROTES.

Chloros, Yogoslav Civil Law, Oxford University Press, 1970.

Kahn - Freund O.,; Matrimonial pronerty:; Some recent

developments,22MLR at P. 241,

GO'RECKI, JAN, lMatrimonial property in Poland 26 LR at P. 156

K ve K Civil case No. 123 of 1975.

Ge.K. Kamau, Laws of marriage and property in Znglish speaking

Africa. Supra.

S5ee William wuinby De Funiak, cases and materials on community

of nroperty, the Sobbs - merrill Co. Fublishers. 1947,

william's cases and materials on community of proserty supra

footnote G.

Leo Kanowitz, 5-x toles in Law and society,university of new

Mexico press 1973.

De RICOL3 v. CURLIER ARD OTIHERS (1900) A.C. 21.

Go'recki Jan, "atrimonial Froperty in . Poland supra.

Report of the Rovyal Commission on marriage and Divorce: 1956,

At P, 177.
Meyer v. Kinzer (1895) 12 Cal. Rep. 247.

De Nicols v. Curlier and others,supra, alsoc see airticles

1402 and 1404 of the code civil of France.

Pields v, Michael (1949) 205 Pac Hep. 403 4ilso see williams

cases and materials on community of property, supra.

Go'recki, Jan, Matrimonial property in Foland supra.

William's cases and materials on community of property, supra

See Par, 614 P, 175 of the report of the roval commission

on marriage and divorce, where this view was accepted.
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CONCLUSION: -

1« For more information on this aspect about different marriage

and property Laws among Kenyas, see G.X. Kamau, Marriage Bill,

weekly review September 6th, 1976.
2 COLE V. CQOLE (1898) L. r.R 15.

e Ke ve Ko Civil case No. 123 of 1975,
4, Kamau G.K, Good intentions, had marriage laws weekly review

13th Sep, 1976.

e Kamau G.X. Trends in marriace and succession Laws.
6. CaP. 300 Laws of Kenyae.

7. Obiero v, Opiyo, supra, Esirovo V. Esirovo, supra, and

Muguthu V. Muguthu, supra.

8. G.¥Ke+ Kamau, Good intentions, bad marriage laws, supra.

% This direct policy was shown in the . Cotran's Zestatement

of African Law: The law of marriage and Divorce; - weet and

Maxwell 1968.

10. Report of the commission on the law of marriage and Divorce;

Government printer 1968,

12 Rec. i0. 60 of the commision's Report supra.

18, Rec. llo. 61 of the commission's Report, supra.

14, Pare 179 of the commission's Report, supra.

15. rar. 180 of the commission’s Report, supra.

16. Rece 138 of the commissions Report, sucra.

17 The'Marriage 3ill} 1976 has not yet become Law., It was
discussed by parliament on several occasions until it was
shelved.,

18. Section 64 of the marriage bill, 1976.

19. “ection 66 of the marriage bhill, 1976.

20. Ge¥. Kamau, marriage 3ill, weekly review supra.

21, GeK. Kamau, Good intentions, bad marria~e lLaws supra.

22 See footnote 11.



23,

24,
25,

26.

27.
28,
29.
30.
31.
32.
3%
e

35.

39.

aAfrican socialisq and its application to »nlanning in Kenya,

sessional paper No. 10, of 1965. Government printer.

G.K. Kamau, Good intentions, bad marriage Law, supra

Lord Lugard, Dual mandate in British tropical Africa, supra

- 1965,

Lord Lugard, Dual mandate in 3ritish tropical Africa, supra,

see also G.X. Kamau, Laws of marriage and property in Englisgh

speaking Africa, supra.

Act 0. 5 of 19690

G.K, Kamau, Good intentions, had marriase law supra.

S5« 82 of the constitution supra.

Gels Kamau, Good intentions, bad marriage law supra.

Footnote 30, supra.

COCK v, JEAD (1972) 2 All E.R. 38 at P. 41,

Ke ve K. supra.

TUSNER v. TUNKER (1975) 1 W.L.R 1 346,

Ge.X. Kamau, cohabitation outside marriage in some Inglish

speaking African countries: A paper to be presented at the

world conference on family living in a changing society Up
UFP Sala June 5 - 9, 1979.
K. V. K Civil case No. 123 of 1975 and 1 v. 1 (1971) LE.Ai. 228

GeK. Kamau, Good intentions, bad marriage laws supra.

Uche, U.U, The lezal status of the Kenyan woman; The legal

aspects of ‘louse Keeping moneys; paper prepared for the

conference on assembling and collecting data on the
participation of women in Kenyan society: 11th - 15th August
1975, at NHairobi School.

- Hfootnote 37
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