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INTRODUCTIGON

The dissertation traces, historically the development of the
Kenyan Bankruptcy law, both in England and how it was finally
received into Kenya. The Bankruptcy Act, in Kenya, was passed
in 1930 and it is the present cap 53 laws of Kenya, it is
basically the same in content as the English Bankruptcy Act
1914, as amended by the Bankruptcy (ammendment) Act 1920

Chapter one attempts a definition of what Bankruptcy is, and
the various definitions laid down by different authors, for
ingtance Fridman, and McNeil just to mention but a few. The
author does not fully agree with the various definitions
propounded by the above mentioned authors and therefore lays
down a critic of the definition. The historical background
in England is also dealt with the significance as mentioned
elsevhere, being to trace the different stages of how
Bankruptcy law has developed in England and finally how

it was received in Kenya. Karl Marx was of the view that
the mode of production in amy society determines the kind

of law it is going to have. In Kenya, we have a situation,
where the British imposed her laws and this explains, the
reasons why its the English type of Bankruptcy law that
applies.

The author, in chapter two traces, the historical background
in Kenya, in order to be in a position to understand Bank-
ruptcy legistation as it exists in Kenya. This is relevant
in the sense that it enables one to be aware of the major
social economic and political forces which influenced and
moulded its development.

Kenyan society is not homogenous in the sense that we have
gone through different periods of colonisation. The colonial
Kenya was a socially and economically stratified society, in
other words the colonial Kenya was an aparthied society.
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Chapter three examines the law as it exists today. The
criteria used by the author is an assessment of the vhole
'Act, and then chose twenty of the key provisions as the
‘limchpins of her thesis, since the nature of our research
and the time allowed for writing this paper could not allow
an. examination of all the defective provisions of the Acte.

In the final chapter, conclusions on the fundamentals of
the dissertation have been drawn, The author, has also
furnighed her suggestions for reforms. The author has
come to the conélusion that the massive reception of the
English common/Statutory law, were not germaine to the
prevailing socio-economic superstructare.

For future thinking, it is essential to note that, there

wvas serious apprehension expressed regarding the wisdom of
blanket acceptance of knglish law, without serious consider-
ation of the needs of the country, It is finally submitted that
the Bankruptcy lawvs, enacted in England suitedthe conditicns of
the said country and importing it, wholesale into Kenya had
some effects, which will be considered on the Kenyan society.



CHAPTER ONE

DEFINITION OF HISTORICAL BACKGROUND OF BANKRUPTCY LAW

The main object of this chapter is a critical appraisal

of the definition, as the authory.does not fully agree with
the various definitions laid down by different authors.

The historical background in England is also dealt with,
the significance being to trace the different stages of
how Bankruptcy léw, has developed in England and finally
how it was received in Kenya.

One may ask on the onset why Bankruptcy law had to evolve
at all? The answer to this question can be sought by
picking up material from different textbooks that have
been written by various authors on Bankruptcy law. For
example, Fridman, Hick and Johnson in their book 'state
that insolvency means inability to pay ones debts when

. \they fall due. Secondly by looking at some of the factors,
‘that necessitated commercial and economic development in

England. This is so, because Bankruptcy grew out of lend-
ing and borrowing and its imperative that, we examine the
economic situation in which it developed.

Generally, its now accepted in most communities that if one
is in a hopeless financial position, as a result of which
he is unable to discharge his financial obligations the
law provides that his property be taken and used to pay
each creditor in proportion to the amount owed to them.

Fridman, Hick and Johnson2

state that among the basic
principlées of modern law may be listed the following?
The debtor must hand over his property and assets to his
creditors. On doing so and paying a fair percentage of
his liabilities, the debtor may obtain a full discharge
from past debts. They further state that;
"Bankruptey is the compulsory admistration of a persons!
estates, intervivos by the court for the benefit of all

his creditos generally.
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Bankruptcy is a legal process which is entirely the
creation of statute; whereby a person who is unable

to discharge his . .financial liabilities is declared
insolvent, subject to certain disabilities and deprived
of his property inorder to ensure a more just and
equitable distribution of such assets as he has among his
various creditors.”

To some extent, it can be said that Bankruptcy is the
creation of statute, but the author disagrees where the
word "insolvent" is used, which in its simplest terms
means a person who is unable to discharge his financial
obligations., Mere Bankruptcy does not necessarily render

. one a bankrupt. To a layman, this definition could be very

\

’gmisleading in the sense that its very vague because it

\does not state in clear terms when the right accrues for one
‘to be declared a Bankrupt. The limit has been set out in
specific Acts, in Kenya. For instance it is provided for

in the Kenya Bankruptcy Act3 , but the question that arises

is how many people ever have access to the Bankruptcy Act,

11 1let alon knowing of its contents. The explanation for this

| is Because the Act, has its origins in England, its not home-
‘'grown and therfore its reception has tended to alienate the
law. The other reason, could be literacy. Not very many people

;| are educated in order to be conversant with the Bankrupty

i
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| Act which in turn would lead to such an Act being useful to
" them.

The fact that one, is unable to pay even the smallest amount,
does not necessarily give his c;;ditors the right to take
legal action against him, this term is quite misleading

to a layman. The consequence of this is that it can cause

a person to be shunned by society.

McNeil in his book4 sets out some of the broad funcxkions

of Bankruptcy law, which the author feels, deserve? some
comment. He says Bankruptcy law is used to; :

. T PR —
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(i) "To enable worthy debtors, to secure fresh starts in
their lives free from the load of obligation which
they have incurred.”

(ii) "To preserve the debtor's property and to enable creditor
to share equitably in thatproperty rather than snatch—
ing what he can; "and the devil take the hindnost™

(iii) »Enforcing certain standards of commercial mcrality."5
The use of the word worthy debtors, raises eyebrows because
the author is of the view that a debtor is one who in unable

' to discharge his debts whether "worthy" or "unworthy" the fact
\remains that he is still a debtor.

e T

Opportunity is given to the debtor to overcome his financial
difficulties and to start a fresh. From what has, been said
its then very obvious that Bankruptcy is generally intended

to be beneficial to creditors, debtors and, the public at
large., 1Its absurd as to why creditors are never mentioned.

It might seem that, they are never at fault, which is not
always the case., after discharge6 the former Bankrupt is
allowed to start a fresh without the incidences of the previous
debts on him. However, there are certain types of debts that
may not lapse on discharge7

The other issue worth mentioning concerns the issue of the
preservation of the debtor's property. It can be argued that
Bankruptcy enables debtors to get off their debts lightly

after discharge but the idea of preserving the property does
not in reality exist. Because once, a person has been declared
insolvent, the reason is usually because he is unable to dis-
charge his debts. His property is attached not preserved.

Once the property is sold, the debtor cannot get back his
property.

Karl Marx was of the view that the mode of production in any
society determines the kind of law it is going to have. This
\aaalysis links to what professor McNeil lists as his third
i | function when he talks of commercial morality, which is
kggapitalism.

‘af
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H1iSTORICAL BACKGROUND OF BANKRUPTCY LAW IN ENGLAND

Bankruptcy law dated from as far back as the 16th Century

——

medieval era and the vigour with which it flourishes

espec1ally durlng the industrial revolution, is a tribute
to its vitality.

Once a society begins to engage in commerce then Bankruptcy
law becomes a necessity. One can therefore argue, that the
necessity of Bankruptcy law results whanever a nation is

involved in any con51derab1e degree of commerce. No people

can be well governed without it, since it follows that, when-
ever there is an extensive commerce, extensive credits must
be given.

The development of Bankruptcy law under the various capitalist
stages is discussed.

The common law of England in the 12th and 13th Centuries was
not as severe against, the debtors as the earlier law had
been. During that time debtors were imprisoned if they failed
to discharge their debts.

Holdsworth dlscusses hls phenomenon. He suggests that;

"Perhaps the reason is to be sought in the fact that, the
common law influence of ideas drawn from the mature Roman
law, had shaken off the very primitive ideas as to the
strictly personal character of liability for debt, which
led to achieve systems of law to the conclussicg_that seizure

of the debtor's body is the only proper mode of his obligation
to pay"9

During the trade era, rich merchants wanted to make as much
profit as possible, and hence as creditors, they had to be
protected from the foregoing the present author is of the

view that the social destiny of humanity accordlng to the
bourgeosie is the expansion of capitalism, the entrenchment
of wagery and the increased impoverishment of the oppressed
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classes, by a minority of tycoons and profiteers.
Windscheid  another celebrated bourgeois writer has said;
"The highest ends of humanity are attained only through
free development of powers but this development would
be impossible wihout law which prepares the way for all
human advancement"lO

After the industrial revolution things changed.
Individuals lent money to industrial complexes, goods were
sold on credit and because of mass production Bankruptcy
law became humaene, in the sense that unlike the 12th and
13th Centuries where debtors were imprisoned, if they failed
discharge their debts at this particular time their goods were
attached and later on solds The factor that led to this
~ change of mind on the part of capitalism, was that, it was
éﬁiﬁxealised that by attaching the debtors property, they stood
S, . no chances, of losing amnything in contrast to imprisonment
4,  which meant, loss oto them.
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The law of Bankruptcy has been built on the 1542 framnework.
The English Bankruptcy law was passed in 1914 and subsequently
amended in 1926.

Holdsworth discusses the enactment of the Tnglish Act of 1542
to 1543, 1571, 1604 and 1623, the totality of these enactments,
containing the Bankrupfcy law of the British feudalist era.
The significance of this is that most of the principles,
introduced by the 1542 Act, and the Acts enacted after that
year, contained the main principles of Bankruptcy law, even
todaye.

The law of Bankruptcy was consolidated in 1825 by a consoli-
dation Act, that Holdsworth regards as the foundation of

modern law of Bankruptcy. The 1825 Act defined:

"The classes of persons who could be made bankrupt and the
Acts which constituted Acts of Bankruptcy™

The law was once again consolidated in 1849. This Act was
the first to enable an insolvent person to put the law in
motion by filing a declaration of insolvency. The Act also
enabled a creditor to force a debtor to commit an Act, of
Bankruptcy by serving on him a debtors summon,
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non complaince of which amounted to an Act of Bankruptcy.

A new Bankruptcy Act, was passed in 1883 considerablly
\ altering the procedure and system of adminstration, without
any 1mportant changes of the principles A consolidated
zBankruptcy Act, was passed in 1914,

The present English law of Bankruptcy is govermed by the
1914 Act, which was amended by the Bankruptcy (amendment)
Act, 1926.

It was the purpose of this chapter to examine, the various
interpretations of Bankruptcy law, through capitalist*
development. The origin of Bankruptcy through the growth
of commerce is traced. After this period we saw, Bankruptcy
lawv, as interpreted by the, emerging class of traders, investors
- and the bourgeousie. During this period we saw how bourgeosie
/ ﬁinterpreted what Bankruptcy law, was to suit their class
\ interests.

Q\ The the second chapter we will trace-the reception of
| Bankruptcy law in Kenya. The law is not homogenous, but
rather it is received law. We shall, algomconsid;f whetier
this law is abstract, or it suits the local conditions,
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HISTORICAL BACKGROUND IN KENYA

In order to be in a position to understand Bankruptcy legislation
as it exists in Kenya, it is necessary to trace its historical
pattern in order to be aware of the major social, economic and
political forces which influenced and moulded its development.

In Kenya we have a situation where Britian introduced capitalism
therefore its the English types of laws, that apply and Bank=
ruptcy law 1n not an exception. |

Historians and lawyers may disagree as to when the history of the
present, day Republic of Kenya begins. Ghai and McAuslan in their
book, take the wiew that, the Kenya legal system begins in 1883.
%Hey state that:

"Thé development of dumiralty Jurisdiction came first and it is
significant that the early treaties and the earliest was in 1822
with the Sultan of huscat - were concluded on the British side by
Naval officers carrying out the general policy of the British
GOVérnment to suppress the slave trade, whenever it continued - ."

\mi%»

But the author believes that (Kenya, was born in 1886, when British
and Germans divided between themselves, the present territories of

fénya and Tanzanla(malnlandw The Anglo-German agreement recognised
domlnlons of the Sultan of uan21bar which were made of, the ten mile
coastal strip from Ruvuma)marking . the southern limits of the German
territory, to a part of the Somalijs coast and all the Island along

;fhe coast. It is under this agreement that the present day Kenya

became:

"The British sphere of inFluence"., The year 1895 marked the
declaration of a protectorate of what is now Kenya. The year of
the Berling conference 1885, may be Laken as the starting date,
for this historical survey, since it coincided with a change, in
attitude of the Buropean powers, towards the East African coast.

9/-0'00000
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At this particular time, Britain was interestedi suppresing
slave trade. The Berling conference of 1885 had, as one of
its main objects the desire to:

"Obviate the misunderstanding and disputes which might in
"future arise from new acts of occupation on the coasts of
AfFrica....""

The most fundamental feature of the statutory or general legal
system of Kenya is that, they are largely based upon legal
systems which have been borrowed in toto from Britain., It is
therefore necessary to examine and explain the processes by
which the colonial legal system was created in order that, the
main lines of legal development which have produced the present
laws ceén be laid bare. Generally there have been three major,
periods in the legal history of Kenya. These can loosely be
called, the pre-colonial period, colonial period an%}astly
(that which is now current) the post colomial or independent

PeriOd. /# 2 £
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It is not disputed that before the arrival of the British or

other European colonisers indigenous legal institutions were

found in most of the communities. These were mainly customary

in origin and type. Although they, had their owny laws, most

of these were unwritten, This characteristic undoubtedly had
extremely important implications for the way in which the

colonial rulers were to handle the pre-existing laws in their
territories. In 1886, the Kenyan society was made up of Africans
who led traditional lives and had simple economies, in the interior

| | of Kenya, were Arabs and Swahilis and lastly Asians, who lived

éin the coastal area where they engaged in commerce. But due to
\the innumerable injustices and discrimatory practices to which

the African peasantry was subjected, vis—a-vis other racial groups
it was impossible for them to contribute effectively to any
form of commerce.

10/........0..



2)THE COLONIAL PERIOD

The Bnglish law was mainly introduced for the benefit of British
subjects and others who fell under British protection. At this
time, two main factors shapedy the history ofy the colony, the
first factor was that, merchantile capitalism had reached its
zenith and could no longer be sustained on, its @omegrognd.ané an

‘outlet was required and it is at this stage that the settler
came out as a fully developed capitalist man, as E A Brett puts it

"He the (Settler) did not expect to grow his own food, build his
own house and make a portion of his own clothing."3

The colonial state was to promote the siphoning off the surpius
to Britain, gaurantee stability in Kenya so that, she could
perform her new functions and implement policies which, the
metropolitan bourgeosie wanted carried out.

3)THE CONTEMPORARY OR INDEPENDENT PERIOD

At this particular period the sole aim of bankruptcy law in
Kenya was the protection of the private propery of the creditors.

The Bankruptcy law which we have today in Kenya, is the one we
had during the colonial rule. Therefore the history of Bank-
ruptcy law of England isyalso ours. Ours was not homegrown as
| has“already been discussed, and after independence little or no
Xefforts at all weremade in order to modlfy the Bankruptcy legis-
vlatlon, that was received, from the British, and this explains
iwhy we have retained the English Bankruptcy law.

The Europeans by considering thelir law as being superior, failed
to take into account that it was common knowledge that differences
in philosophies of life exist and there are several factors that
facilitate these differences. These could be camsed by:
\
(i) \"Differences in theories of knowledge, which are determined
Kéﬁt} by what a people can see or choose to see w1th their eyes;

. s IF SO S
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(ii) Historical development;
(iii) Geographical locations of societies;
(IVv) ' ‘Racial or ethnic arrogance;

(v) Modes of production and economic activities"?
Therefore the Kenya Bankruptcy laws received in Kenya, have
to be viewed against the interests of the British, ruling
class, whose interests Kenya served, and this was determined
by the capitalist mode of production, and not the mode of
production of the indigenous people. Under sec. 3(1) of the

iudicature Act, other English laws can be applied as the:

"Substance of common law, the doctrines of 'equity and statues of
general application in force in England om 1l2th August 1897 as
long as the circumstances permit."5
f/bnglish law has, been generally received in Kenya, through three
main sources of law, namely the common law, doctrines of Equity

and statutes of general application in force in England on 1l2th

| August 1897.

I

The author is of the view that theoritically the Act had good
ideas but practically it was not possible, this view is further
[- confirmed by Ghai and McAuslan in their book, they state that:

"The main thrust of development in colonial times was to displace
i TAfrican courts, and laws owing to their aspiration to the
F. English legal system, and common law, but with variations to .
i +take account of local circumstances and the necessities of

colonial rule."6

It is submitted that Bankruptcy legislation, must have been
received in Kenya, through statutes of general application

as Bankruptcy was first legislated in England in the years,
1825, 1845 and 1883.

7

This was introduced and applied in Kenya through theigfﬁfﬁﬁ_ﬁﬁ
‘tﬁepuncil. The first Bankruptcy legislation, to be enacted in
. Kenya was the Bankruptcy ordinance of 1925. Under that ordinace
~ a fraudulent debtor was liable either for obtaining credit by
'ifraud knowing that, he was insolvent or by making a fraudulent

.

.~ disposition of his property.

12/..0.0.
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Despite the fact that, the 1925 Bankruptcy ordinance was
regarded as a model ordinance for East Africa, it was dis-
covered otherwise, as cases regarding fraudulent debtors,
increased inspite of the penalties spelt out in the ordinance.
This ordinance gave the supreme coﬁrtvjurisdiction to entertain
Bankruptcy suits, the consequences of this was that, it proved
both expensive and cumbersome, since people had to travel long
distances to Nairobi to have their cases heard.

- The present law is based on the 1930 ordinance, which was an

almost verbatim re—enactment of the English Bankruptcy Act
of 1914 (31), with a few endments, effected in the years
1944. 1948 and 1957. The 1948 ammendment effected two ordinances,
the ce1v11'prog§dure ordinance and the Bankruptcy ordinance. The
former—was aﬁmended by the civil procedure (Ammendment) Bill of
that year., The civil procedure (Ammendment) ordinance of 1948
empowered the court to inquire into, the means of such a debtor
and, to order him to pay the creditor in such instalments, as the
court though fit. '

The Bankruptcy (Ammendment) Bill 1948 was aimed at achieving
uniformity in the East Africa Bankruptcy lawSa. The reasons for
this need for uniformi‘y was that, there were several people

who carried on businesy¥, in the three East African tcrritories.
Thus the Bill was a result of inter-territorial consultation
with the respective chambers of commerce., There were two main
alterations, to the Bankruptcy ordinance. The first of these
was the insertion of clause 2, in the definition of "relative

by consanquinity and affinity".

The mover of the Bill contended that, the Bankruptey ordinance
1930, gave a lot of leeway to dishonest traders, whom, he accused

of

"Riling up large amounts of money"., The second motive effected

Q@ﬁby the Ammendment Ordinance of 1948, was the inclusion in clause

7 of the subclause. Under the new subglause if a debtor or
w1tnesswon"befﬁ§”examl%ed before a Judge refused to answer to
the satisfaction of the court, any question, which he might

have put, such a debtor should bg guilty of contempt of court,
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Other minor ammendments to the Bankruptcy law, were achieved
through Bankruptcy rules 1957 (40) and 1961 (41). The fore-
going historical analysis reveals a situation whereby English
Bankruptcy law, was initially imported via India and after

1925 directly, through the incorporation of basically English
statutes into the Kenyan jurisdiction. With independence, the
machanism and status quo_did not change, in the sense that,

Kenya was to retain the exploitative capitalist mode of product-
ion. Secondly this further meant that Kenya would have to conti-
nue to look to Britain with a long experience of operating in,
the kind of production and for strengthening the colonial insti-
tutions, introduced mainly for the benefit of the Europeans. This
|is in a way enhancing the bourgeois morality, discussed by
3McNe117 when he talks of commercial morality. The author is of
xthe view that independence was seen, by the co-opted Kenyans, in
‘rac1al terms., It was to bring a situation where a few indigenous

_1people, would step into the shoes of the departing Europeans. Most

i\ lof the dorminant ideas, in most fields were the English ones

./\Q
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'obtained during the colonial rule. Since capitalism was establi-

‘shed during the colonial rule and authoritarianism was needed to
fprotect the colonial gains. As far as Bankruptcy laws, were
‘concerned, the laws which were in force were, to continue. One
can argue that for those who "had, taken to the Europeans way of .
life, this was a fair deal for them, as this meant, they were going
to be well protected. The author is fully convinced that, the
périod between 1963 to the present day is one in which Bankruptcy
law meets the needs of English imported capitalism, which came .
with European colonization.

It is only after independence that, Africans started participating
in commercial transactions because it is only after money economy
as introduced, that they were able to acquire new forms of propert
uch as cars bank deposits, and insurance policies, just to mention
ut a few. This is to, be contrasted with the subsistence, kind
of economy, which was formally practised by the Africans. But as
of now a local capitalist class is developng, originally based on
merchant capital and gradually, moving into manufacturinge.

8

Colin Leys~ is of the view that all forms of indigenous capitalism

Jif::}een as merely an adjunct to metropolitian capital.

) T Ae——



For Leys;
"The dorminant class isstill the foreign bourgeosie."

The author shares the same view as Leysg, in that when a
comparison is made, between the relative number and size
of African firms within different sectors of the economy,
\’Wlth the European and Asian flrmsp It is found that, African
\ /A)plnt stock, companies were formed for the first time in Kenya
,Hafter the second world war. These businesses emerged from the
Y)bg'ranks of petty traders and salaried officials that had grown
i up, in the colony even before 1939. The colonial government
however, had placed certain restrictions on the expansion of
indigenous capilalism, through the corporate form. The credit
of Natlve ordlnancgvof 1926 had imposed a limit of K£10 on the

amount of credit which could be advanced by non Africans.

4

It is submitted that there has been an attempt to illustrate
the way in which this indigenous class is using the powers of
the state to assist in its transition from a group of "small
scale capitalists" into a national bourgeosie. However, this
type of indigenous capitalism is obviously not operating
independently of the international capitalist system.

The author further agrees with the version of Karl Marx's
philosophy, that states that th¢, individual consciousness or
world view is largely determined by the mode of production
obtaining in a society, and that, the mode of production
dictates, the greater content of law and other aspects of the
superstructure. Marx states this proposition as follows;

"In the social production which men carry on, they enter into
definite relaicions that, are indispensable and independent of
their will, these relations of production, correspond to a
definite stage of their material powers of production.“ 6;#155/
v

The sum total of these relations constitute the economic
structure of the society - the real foundation on which rise
legal and political structures, and to which correspond
definite forms of social consciousness.
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CHAPTER THREE

AN ASSESSMENT OF THE ROLES OR BANKRUPTCY LAW

The purpose 0f this chapter is to examine the law as it exists
today. The criteria used by the author is an assessment of the
whote Aci, and then chose twenty of the key provisions as, the
linchpins of her thesis, This chapter is divided into three
parts, each part ?gigg’yith one of the broad functions laid
down by iclNeils.

The sole aim of Bankruptcy law i Kenya can be gauged from its
historical analysis of the rules already givem. The position
in Kenya is basically the same as that of the English except
wvith minor ammendments,

According to harx's view.2 Bankruptcy law confirms the sanctity
of private property, upon which capitalist societies are founded.
The concentration of capital leads to smaller capitalists being
knocked out by the bigger ones. This is confirmed by Lenin's
view on the centralisation of capital. Those knocked out end

up as debtorse. Tied up with the confirmation of the sanctity

of property is the /maximisation of profits, hence the lav is
out to get as much as possible from the debtors by holding

them in terrorem,

The last object of Karl Marx is what ke calls the false ideology
of Bankruptcy lawe The system can create its own vietims who
have essentially failed in the system, The effect of lav as
envinced by the public examination of the debtors, It is a
capitalist ideology and society is not to blame for their

Bankruptcy.
The first function set out by Mcleild is:

"To enable worthy debtors to secure fresh starts in their lives
free from the load of obligation which they have incurred®,

Application for order
At any time after being adjudged .a Bankrupt may apply to the



court for an order of discharge®® A Pankrupt who intemds
to apply for his discharge must produce to the Registrar a

certificate from the official Receiver specifying the
number of his creditors, of whom the official Receiver
has notice whether they have proved or not, Upon an
\application by the bankrupt the court must appoint a day
ifor hea ing the application, but this may not be before
the public examination of the bankrupt is concluded.’
See 7(2) of the Act® states that at the hearing the court
shall require proof of tue debt of the petitioning creditor
of the service of petition and of the act of bankruptcy or

if alleged in the petition of some of the alleged acts of
bankruptcy and if satisfied with the proof may make a receiv-
ing order in pursuance of the petition.

1f the court is not satisfied with the proof of the petition-
ing, creditorsdebts or of the act of bankruptcy or of the
service of the petition or is satisfied bythe debtor, that

he is able to pay his debts or that for other sufficient cause
no order ocught to be made the court may dismiss the appeal.

When an application is heard ithen unless the case falls within
any of the special categories such as limited partnerships the

i

court may grant or refuse an absolute(é:dr_af discharge:

o

In making a choice between these various alternmatives the court
has complete discretion., But its decision must be based upon
the contents of the report of the cofficial Receiver with respect
to relevant matters i.e. relevant to the causes of the bank-
ruptcy and the debtors behaviour during the proceedings, not
matters which are extraneous., While any relevant fact to
bankruptcy, not only those which as will be seen must be taken
into account where the courts discretion is limited may be
considered, it has been said in Re Banker7. by Lord Esher that:
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"Only such condact or affairs as may or can have had some effect
upon the bankruptcy itself ought to be taken into consideration.®

\Canduct outside the bankruptcy as Lopes L.J. indicated in the
| same case is not to be considered in an application for

|

") bankrupts discharge. For example the debtors refusal to effect
| gan ingurance policy which did net affect his bankruptcy or its

' consequences vas held not to be a bar to his discharge, in
Re Betts and B§9§£§ga Even offemces under the debtors Act have
been held not necessarily a bar to discharge: Since such conduct
might or might not be relevant to the bankmuptcy or the donduct

_ of the r latiom to his bankruptcy.’

Delay in applying for discharge may also not be such conduct
N/ as would mean refusal umless there is an element of fraud
/ labout such dalay.10 Sec 29(1) (a) of the Act provides that:

"yvhere an order of adjudication is made the Bankrupt shall
at the expiration of the period specified by the court apply
for an order of discharge and the court shall appoint a day
for hearing the applicatiofNsecesess

On hearing the application the court may grant or refuse an
absolute order of discharge or suspend the operation of the
order or suspend the order for a specified timessseses"”

| The exercise of itsdiscretion by the court however will not

. | be interfered witi and upset unless there were noireasanable

Y \grounds for the vay the court decided, lhere must be good*
grounds for any reversal of the court's decision on the
application for discharge by an appellate court as Lord
Green pointed out in Re Smithulg For example, the decision
may be varied or reversed if the court in granting or refuse
ing an order of discharge was wrong on the facts.13 Sec 32
(1) of the Act, provides that an order of discharge shall not
release the bankrupt from any debt with which the bankrupt may
be chargeable at the suit of the Government or of any person for,
any offence against amy law, relating to any branch of the general
revenue of Kenya, or

" e 7



at the suit of the bailiff or other Public Officer,

The unfettered discretion of the court which has been described,
is limited in a number of gpecial instances, Such limitation
arises in the first instance, where the bankrupt has committed
any misdemeanour uner the Act of 1914 (or any enactment repealed
by it), or has committed any misdemeanour comnected with his
bankruptcye 4

Vaughan, williams J.,>° suggested that, for an offence to be
connected with a bankruptcy it would have to be committed in
such a way as to bring about insolvency or so as to amount
to misconduct in the course of a bankruptcy, or so, as to
defeat the bankruptcy law, increase the debtors liabilities
or diminish his estate. ‘

sec 33(1) Power of court to annul adjudicatiom

Where the court feels that a debtor ought not to be adjudged
Bankrupt or where it is proved to the satisfaction of the
court that the debts of the Bankrupt are paid full, the court
may on the application of any person interested by order
amul the adjudication, '

llﬁisz

The second function set out by licNel
"To preserve the debtors property and to enable thg%reditors
to share equitably in that property rather than snatching what
he can; and the devil take the hindmost."

Three important words have to be defined. Property is defined
in sec 2 of the Act17, to incliude;

(ol
\fhaney,gﬁcda,“§§§§g§~§§ action, land and every description of
| property whether moveable or immoveable and whether situated in
Kenya or elsevhere, and also obligations, ecasements and every
description of estate, interest and profit, present or future
vested or contingent arising out of or incident to property
as above defined,
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A creditor, is any person entitled to enforce payment of a
debt at law or in equity, while a debtor is any person who
oves money or anything to a credit as defined in Sec 3(2)
of the Act.

Acts in Kenya or elsevhere a debtor makes a conveyance or
 assignment of his propepty to a trustee or trustees for the
‘benefit of his creditors, gemerally itg is immaterial whether
“the conveyance or assignment took place in Kenya.

In Re Spackman ex parte Foleyld

It was shown that the debtor must convey the whole or substantial
part of the property. Spackman was in financial difficulties
and his property vas scattered, at different places. He gave
authority to somecone to sell the princippl part of his property.
vhen Spackman's creditors learmed about thiis, they demanded that
certain proceeds be set aside for them and first that certain
people should control the property, sell it and bank the proceeds
in their own names, and later distribute the money among the
| creditors., The main issue w&s a conveyance or an assignment
,Ecunstituting an Act of Bankruptcye It was held that the word
|\ "assignment" in the sub-section is related to cases vhere the d&
debtor has, executed a deed in which he assigns all or substantial!
all his property to a trustee or trustees, to the benefit of his
creditors generally, The transaction was not a conveyance of
property and hence no Act of Bankruptcy was committed, Thus
an Act of .Bankruptcy needs more than a mepe conveyance.

Creditors Petition Section 6

The creditor can only petition vhere the amount owed is more
than or amounts to cne thousand shillingse Secondly the debt
muast be in a liquidated sum payable immediately or at some
certain date, The sum must be legally recoverable ascertainable,
liquidated at the time of Bankruptcy and must be owved at the
same datees This is illustrated by Re Debtorlg.

The petitioning creditors were members of a rubber trade
association of London,

Ql/oonaoo



Prices of rubber fell and the debtors cheques were dishonoured.
He gave notice to suspend payment on the 17th pf April, 1926.
Accroding to the rules of the association the amount owed was
ascertained on 20th April, 1926, The petition on Bankruptcy
was brought on 3rd June 1926, It was held that the petition
was barred as it did not satisfy the provisions of this para-
graphe.

Here there is much more scope for the discretion of the court,20
and the language of the Act and the rules make it clear that a
receiving order may only be made on a creditoré petition where
the circumstances, completely justify such action. Variocus
matters must be separately considered such as time of uearing,
Under the Bankruptcy rules.21 a creditor's petition may not

be heard until the expiration of eight days from its service,
Other matters like proof must also be condidered. At the

hearing the court must require proof of the petitioning creditor's
debt, the service of the petition and the act of bankruptcy

Just to mention but a few,.

sec Receiving order

The court decides whether or not it can make a receiving order
in the case of a debto's petition. The effects of the order
are very important, The official receiver, shall become a
ﬁreceiver of the debtor's property. The receiver acquires
\;jpossesion of the debtor's property and acquires no estaste
?ior interest in the debtor's property, as the debtor cam still pass
%ia good title to other parties. The receiver has pover to sell
iany part of the property which is not perishable before the
trustee in Bankruptcy is appointed. The secured creditor, has
an upprer hand zs he can have his security realised as is
read with sec 6 (2)32.

If the court after haaring the petition decides to make a
receiving order such order must be settled by the Registrar23.
A receiving order made on a creditor's petition must state
the nature and date of every act of Bankruptcy, upon which
the order is made. Every receiving order must contain a
notice requiring the debtor forthwith after service of the
order upon him to attend on the official Receiver at the
place mentioned therein,

22/-0...-0..



18

|
f
/

A receiving order operates from the earliest moment of the day
on, whcih it, is made, because it is a judicial act. Hence

it takes precedencepver a non-judicial act which occurs on the
same day, even if jirlier in time e.g. the payment of money into
a bank;24.

Sec 14 First meeting of the creditors

After the making of a receiving order against a debtor a general
meeting oi creditors (calied the first meeting of creditors)

must be held, to enable the creditors to cunsider the acceptance
of any proposal for a composition or scheme of arrangement, or the
expediency of having the debtor adjudged bakrupt and the general
question of dealing with the debtor's property, The first meet-
ing of creditors must be differentiated from any subsequent meete-
ing whici: may be called by the trustee in bankruptcy or official
receiver, at anytime to ascertain the wishes oOf the creditors

or oy the trustee or Official Receiver at, the instance of any
creditor with the concurrence of a sufficient number of other
cred.tors to amount to one sixth in walue of them all, or on

the directions of the court.

Sec 17 Public Examination cf the Debtor

After the making of a receiving order®as soon as conveniently
maybe after the expiration of the time for the submission of the
| debtor's statement of affairsy the court must hold a public
\——-—-a——-——‘-«_m

\ R

| |eitting on a day appoint.d by the court for the examination
' lo: the debtor, He must attend such sitting at which he will

be examined, as to his conduct,dealings and propertygs.

The essence of public examination is discussed in Re Paggetgé.

In the course of his public examination the debtor refused to
answver a certain question on the ground that he might incriminate
himself., The Registrar reported the matter to the judge, inter-
viewved the debtor in his private room and, on his return into cour
stated that he was not satisfied that an answer to the question
would result in further assets or secure rights for the creditors
and secondly that he vas satisfied that, there was serious persona
reasons, why it would be to the debtor's detriment to answer the
question in public.
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The essence of public examination of a debtor./ggggg/sec 15 of
the Bankruptcy Act, 1vl4, was stated at pages, 87-88 by Lord
Hansworth M.R. as follows:

"eee the object of the examination being not, merely for the
purpose of collecting the debts on behalf of the creditors or
of ascertaining simply what sum can be made available for the
purpose of the protection of the public in cases in which the
Bankruptcy proceedings, apply and that, there shall be a full
searching examination as to what has been the conduct of the
debtor in order that a full report may be made to the court
by those who carry out the examination of the debtor,

To concentrate attention upon the mere debt collecting and
distribution af assets, is to fail to appreciate, one very
important side of Bankruptcy proceeddings and laveesss

The purpose of the Act being to secure a full and complete
examination and disclosure of the facts to the Bankruptcy in
the interests of the public and not merely in the interests of
those who, are creditors of the debtor.” ﬂﬁ)4,+_

Sec 18 Composition or scheme of arrangement

Composition is an arrangement vetwveen two or more people, for

fthe payment by on to the other or others a sum of money in

satisfaction of an obligation to pay another sum, differing

| either in amount or mode of payment, Scheme of arrangement

is a proposal for dealing with debts by an insolveng, debtor

' by applying his assets, or income in proportionate payment of

|

f them which proposal is agreed to by hi%’ creditors or the

| requisite majority of them. Under sec 18 (3) of the Act, the

. proposal must be signed by the debtor personally and must

give all the terms, he intends his creditors to consider,

The procedure under Sec 18 must be followed and approved by
the court. The effect is that the debtor whe has already been
adjudged bankrupt will be discharged and his property will be
revested in him or a person appointed by the court,

In Re Beer927 It was held that the courts have to consider
all the procedures and the question of public interest

and demand commercial morality before it approves such
composition, 24/. ecso00



The rationale behind the courts refusing the composition
is to protect the public from Bankruptee.

Sec 22 Committee of inspection

This committee shall meet at such times as they shall from
time to time appoint and failing such appointments at least
once a month and the trustee or any member of the committee
may also call, a meeting of the committee and when he thinks
necessarye.

Sec 27 Redirection of Debtor's Letters

where a receiving order is made against a debtor the court on the
application of the official Receiver, or trustee, may from time
to time order that for such time not exceeding six months as the
court thinks fit, post letters, telepgrams, cablegrams, addressed
to the debtor for redirection, shall be directed, sent, or
delivered by the postmaster general or the officers acting under
hiu, or by any other person incharge of the transmission and
receipt of telegrams and cablegrams to the Official Receiver

or the trustee or otherwvise as the court directs and the same
shall be done accordingly.

Sec 53 Realization .f Property

The trustee shall as soon as maybe take possession of deeds,
books and decuments of a bankrupt and all other parts capable
of manual deliivery. He has been described as a "Statutory
assignee" of the Bankrupts, in the transfercnce from the
Bankrupt to the trustee without any formality being necessaryzg.
He mast take possession of the Bankrupt's property, if possession
.8 possible manually and, which willbe protected in such posse-
ssion as if he were a Receiver appointed by the High Court.
Hence interference with the trusteels possession is contempt,
‘The powers of the trustee to realise the Bankru t's property
will be considered in due course., Here it is only necessary

to point put that by operation of the Bankruptcy Act, the
trustee becomes as much the owner of the Bankrupt's property as
the Bankrupt was before his adjudicationaso
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Thus the trustee becomes the legal owvner of property owned
legally by'the Bankrupt.31 If the property is subject to
equities then as explained by DennibglL.J. as in Bendall V
Mcwhirterd? the trustee in Bankruptcy takes the property
subject to such equities., He cannot be better off than

| the Bankrupt as far as the title is concerned. The property
| is taken in the "plight" in vhich it vas at the material
moment of time.

~ The second function set aut by kclleil from what has been
- discussed indicate that these provisions are protective
.~ of the creditor.

The third function, set out by ncNeil33 is:"Enforcing
certain standards of commercial morality",

' 8ec 3(1) (£) provides ithat a debtor commits an Act of Banke-
ruptcy in each of the following cases, "If he files in the
court a declaration of his inability to pay his debts or
presents, a bankruptcy petition against himself", The
debtor may do so, where he can validly allege that,he

is unable to -ay his debts§4

sec 6 {12 creditors Petition

whether a creditor may present a Bankruptcy petition depends

in the first instance upon wvhether or not the debtor against
whom the petition is brought has committed an Act of Bankruptcye.
In addition, hovever, certain other conditions some of them
statutory other derived from what has been called "Common law
of Bankruptcy" must also be fulfilled.

Sec 61; Power to allow Bamkrupt to manage property

The trustee with the permission of the committee of ingpection,
may appoint the Bankrupt himself to superintend the manage-
ment of the property of the Bankrupt or of any part thereof

or to carry on the trade (if any) of the Bank rupt for the
benefit of his creditors and in any respect to aid administering
the property, in such manner and on such terms as the trustece
may direct.
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sec 81 (1} control over Trustee

This section provides that the trustee shall in the
administration of the property of the Bankrupt and in

the distribution thereof amongst his creditors, have

regard to any directions that maybe given by resolutaon

of the creditors at any general meeting, of by the committee
of inspection and any direction, so given by the creditors

at any general meeting shall in case of conflict be deemed

to overide any directions given by the committee of insgpection,

The next chapter deals with a critique of the sections dealt
with in this chapter and the possible solutions. In the view
, ©Of the injustices likely to arise from the application of
\thhis doctrine the author recommends that the law relating
/| to Bankruptcy be ammended. Further inssues directed towvards
reformation will be considered in the next chapter.



RECOMMENDATIONS D CONCLUSIONS

A variety of issues and problems have been discussed in the
foregoing chapter of this dissertation. Only those aspects

" of the Bankruptcy process considered relevant to the contex

of thesis herein discussed have been exmmined and discussedf!{*
The dissertation set out in a three pronged inquiry., The |/
first aspect of this dealt with the historical backgraund $
both in bEngland and Kenya, 7The second one discussed reception
of the English law into Kenya and the last aspect dealt with
the three broad functions set out by lMcleil., An attempt has
been made to show what the fundamental aims of Bankruptcy lav
in Kenya are in relation to the three functions stated by the
above named author,

Our survey of the Bankruptcy Act reveals that the legislature,
has pandered to the interests of the creditors for too long,
to the detriment of the debtor's interests The consequence
of this is that it seems it is only the second function of
Mcleil that appears to be the fundamental aim of Bankruptcy
lav in Kenya. Protection of private property is a cardinal
lav of any branch of bourgeoisie law. Competitive capitalism
in Britain led into the irrefutable phenomenon of concentration
and centralisation of capitalism in fever and fewer hands,
This was caused by the guest for quick realisation of surplus
value and its accumulation under increased production of
material goods, Under monwpoly capitalism there came to be
mass production and distribution of goods. Those capitalists
who could not put up with this capitalist competition were
knocked cut of the competition and the creditors had a tool
in their hands to deal with them, the law of Bankruptcy.

Throughout the dissertation the fact of the out-modedness of

wf anruptcy Act has been constantly alluded to. It is with

the view of both alleviating the plight of the debtor and of
bringing the moded provisions up~to-date that the author
makes her suggestions for reforus.

| The 1000/~ for the petitioning creditors debt, has remained
f unaltered for over eight decades now., The mount suggested
by the author, 8000/~ F
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The decline in monetary value has led to recent legislation
in Australia by which the amount required to support a Banke
ruptcy petition has been raised fron one thousand shillings
to five hundred Australian dollars, the equivalent of five
thousand six hundred and seventy Kenya shillings. Public
examination is costly and the author is of the view that it

- should be abolisheds It is proposed to examine developuents
| in Australia which Bankruptcy Act of 1966 constituted a signe
ificance improvement over the existing situation which is
\similar {0 the one in ienya today. In Australia, public
lexamination was mandatory in every case., But the law today
in Australia is that as concerns small Bankruptcies unless
creditors and the trustee feel that it will assist in une-
earthing concealed assets this will not normally take place.

Illustrations, relating to the discharge provisions, which

vere made in the last chapter revealed the rigowv with which
these provisions are applieds The discharge from Bankruptcy

wvas originally the one important aspect of the law of Banke
ruptcy that the committee which reported in 1957 was speci=
fically requested to inwstigate. In consequence refori of

the lav relating to discharge occupies several pages of that
report2 and scme reference to the suggestions therein, made
would seem to be desirable and reasonable in the present contexte.

It is pointed out that the present law fails to achieve the
primary objects of any law, relating to discharge namely to
penalise and deter the dishonest Bankrupt and keep hiu under
supervision to assist the honest and possibly unfortuante
Bankrupt, and to distinguish the better type of Bankrupt
from the bade The reason for this is because under the
present lav, discharge must be sought by the Bankrupt
himself, in consequence of which onuws very few, bankrupts
ever apply for discharge. Honest Bankrupts remain under
such disability for years ppssibly until death, when the
problems of administering an insolvent estate emerge, Dise
honest bankrupts knowv how to manipulate the law relating to
discharge so as to free themselves disability within a short
time from adjudication.
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The author's recommendation is, that a Bankrupt is entitled to automatic
discharge on the expiry of two years from the date of his adjudication.
The faster the Bankrupt is rehabilitated the better therefore for society
at large and for himself. The reason that has prompted the author to
suggest that the discharge be automatic and not through the court is that
some Bankrupts are not likely to apply for their discharge for fear that
they will be subjected to a grilling in the hands of their creditors.

The principle of automatic discharge was made available in Australia and

New Zealand in 1967, Although these, changes were made over a decade ago.f
there has been no complaint, against the practice from the commercial %
community nor has it encouraged the incidence of insolvency as, was feared

by those who initially opposed the introduction of the change.

A compromise solution where the interests of the debtor and the creditor
do not conflict with those of the society at large should be adopted. Such
a compromise would involve a situation where the debtor is not stripped

of , everything he owns otherwise, he would be a burden to the society. He
should not be exposed to unnecessary punishment nor should his chances

of supporting himself and thus becoming a burden to the society at large

be fettered.

Under Sec 34 of the Act, certain disabilities are laid down where a person

who has been adjudged a Bankrupt may not:-

a) Manage or assist or take in the management of any trade or business
with any person who is a relative by consanquinity or affinity unless

he has ob8ained permission from the court to do so.

These disabilities run through sections: 101, 138, 139, 140, 143 and 144,

It is recommended that there .is no need to impose the disqualifications

upon the Bankrupt's activities so much, so that he is as it were being
30/...000.0.



punished for his insolvency. His chances of acquiring a new start in life

as shown elsewhere are infact lessened,

The, author also hastens to add that her constant reference to foreign
legislations should not be construed to mean that slavish aping of what
foreign legislatives are dong will be the solution to our legislative
problems but rather that we should regard them merely as developments

on which we can improve so as to obtain better results.
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