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LEFACE

The Compéhies Act of 1948, does not,.ae it may be assumed,
cont*ln the fundcmental 0“1n01rleu of company law, owing to the
fact that the Act is a consoliu tlng end not a codifying st= tvte-
Reading the Aet will %hexefore not lead to a clear unuexstgnuing
of company lawe IHowever, there are numerous cases and msterizls
decided and writlten by lezrned legal pe:scna;1t1cs which facilitate
underst: nding of cormany lewe This paper is nainly based on the

gaid mute;lbls.
I thank Mre. Leonard kjage who referred me to moct of these
meteri-ls snd without whose invelusble criticism and suggestions

this paper would not heve been what it ise

I also sincerely thank Miss V. I. Kimani who most kindly agreed
totype this dissertoetione
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INTRODUCTION

~The purpose of this paper is to examine under wvarious heads the
circumstznoes under which the law attributes liabilities to corpora—
- tdoned Phis purpose cannot be adequately'fulfilled without first of
all doeking into the status the law confers upon a Companys Conse-
quently it is intendedy in the first chaptery to try =nd distinguish
& company from other business associationse The question, "What is
a Conpany"™, has been asked several times but no definite answer has
‘been forthcoming. ‘Sn, what is a Company? 1Is it an assocciation of
individuals united for & common object or objects? Is a Company just
. another name for a partmership or is it an agent for its members?
What is it a Company has that other business associations do not have?
Does incorporation elevate a Company to a Status above other associa-
tions? d

The second chapiter deals with the rather intriguing subject of
corporate personalitye Since the case of £8lomon Ve Sdlomonl it has
never been doubted that a company, upon incorporationy attains the
status of a legal persony quite distinc£ fron the members composing
its Incorporztion is a process thot is preceded by registration
of certzin docnments? Upon registration of the documents the regi=-
strar certifies thot the members composing the company shall be & -
body corpuratoé Does this mesn that the members from the date of
incorporation zcquire a2 dusl personality? If soy which of the tweo
personalitjtSdoes a third party de:l with? < Ome of the effeots of
recognizing corporzte personality is that a company holds property
under its own mame, but for the benefit of its membersy: Is a company
therefore a trustee for its members? Does the law attribute to a
company, as a legal person, all the characteristics of a human person?
For instancey can a company fall sick and die; can it become insane,
can it marry? In other words, to what extent does the law treat a
company as a person?

Chapter three is intended to deal with the problem of corporate
liabvilitye The aswers to the first and second chapters indiczte that
a company enjoys almost equal rights in law as any other personf Does
the law also impose the same duties and obligations on the legal person?
A company is an abstraction and can only act through human agentse To
what extent can a company be held liable for the acts of its agents?
As a principal is a company liable for ultra vires contracts entered
into by its agents? What effect does the rule in Turquand's case have

on the relationship between a company, its agents and third parties



who enter into transactions with the company through its agents?

. Aﬁy torts and crimes are apparently ulira vires a company, for
a company can only be formed to carry on lawful business? Yet, com-—
panies are being convicted of crimes and being held liable in torts,
every other daye On what grounds can such convictions and judgements
against companies be justified? A principal may be held vicariously
liable for the torts of his agents. Can a corporation be treated in
the same way? English law does not recognigze vicarious criminal lia—
bility, mens rea being required for the commission of a crime. A
company has no will of its own, so how can it form gggg_zgg? What
acts, and by which servants of a company, are imputed to the company
iteelf?

The company as a person exists only in contemplation of the laws
Laymen dealing with the company cannot see it in the same light as
would lawyers. And because of the limited nature of a company members
cannot be held personally liable for the company's actse So, what pro-
tection does the law afford to third parties? Presently there are no
firmly laid down principles on which corporate liability is based.
Each case is treasted according to the surrounding circumstencesé Can
this uncertainty be removed as well as other problems surrounding cor=
porate liability?

In conclusion, it is intended to critically analyse the law rela=—
ting to corporate liabilitye Is it equitable 2nd in the interest of
public policy to let an imdividual repudiate his personal liabilities
by the act of self incerpdratienz or compensate the estate of an indi-
vidual who incorporates his business and gets killed while running it?
under the Workman's Gompensation Lezislation? What possible reforms
can be effected im this area of the law?



CHAPTER 1 ¢ WHAT IS A CONMPANY?

Sar

4 Wq shall not even start to pretend to define the term Ycoupany"
for three mein reasons, First, the companies Actl upon which compa=
nies depend for their creation and comtinued existence, and which
qufthe purpose of clearing any doubis, should give a proper defini-
tioﬁxof what it creates, does not satisfsctorily define what a company
ise The relevant »eotzon2 of the Lct readss "'Company'! means a company
formed and registered under this Act or an exisfing company, "Existing
company means a company formed and registered under any of the repealed
Vordinanogs. Repealed Ordinances means, ithe Indian Companies Act, 1882,
of India (as applied to Kenya), the Companies Ordinance, 1921, and the
repeuzled Companies Ordinancee "The repealed Companies Ordinance" means
Coépanies Ordinance = repealed by this Acte This does not do much by
way of defining the term "company™, because a real definition ought
to show the distinctiopg between a company and other business organi-
zations. Secondly, zn attenpt at defining a company may also include
the unenviable task of defining the suﬁtle difference between a company
and a corporation, for some writers think that there are compaﬁies which
are notcxaﬁoratiogsé And thirdly, it is more rewarding to define the
functione of a compeny rather than attempt to define what it is, in view
of past unsuccessful attempts»at such a definitione The boldest of such
attempts was the definitiogﬂgiven hesitantly by Frank Evans in his arti=-

cle; "What is a Company?", in which he szids

"A Company is an association of two or more individuzls
united for one or more common objects, which, whether
incorporated or unincorporsted, is (as In the Act or
charter by or under which it is, called a 'company' or
() If it is not so comstituted -nd called, is not an
ordinary partnershipy, or a munieipal or non-trading
corporation, or.a society comstituted by or under a
statute, but zn associ-tion whose members may transfer
their interests and liabilities in or in respect of the
concern without the consent of all the other members%e

This definition gxcludes ordinary partnerships, societies and non=—
trading corporations from the application of the term “company",.
This leaves us with a company formed for the purpose of carrying on
business for gaine It is for this type of company that the word
company is normally reservede The differences between this kind
of compeny and other associztions are as follows: A corporation
is not simply an association of individuals, but it is itself a
person, albeit an artificial one, It,is distingquished fﬁom a

mere association of individuals by the fact that it is an entity
distinct from the individuals forming it and its capacity to ac—-
quire rights or incur cbligations is distinct from that of its
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memberss’ The rights and ' obligations are acquired or incurred for
the body as a whole and not for the individual memberse This means
that if a group of persons :wish o incorporate themselves and they
contribute money and buy property in the name of the coropration they
form, they cease to hzve any personal interest in that property; seo
thet even if an individual member wishes to withdraw from the core
porztion he cannot claim any of the property for himself, This is
because the property & corporation acquires is its own preperty,
distincet from that of its members, --Consequently, in the event of
the corporation being wound up the liguidator cannot claim anymore
than the property the corporation holdse Members of corporstions
can have their lisbility limited by shares or by guarantee thereby
avoiding personal liabilitye. &e a result, if the coporstion is
being wound up they will not, without their consent be required to
contribute more tham the nominal velue of ftheir unpaid shares or an
amount exceeding the guaranteed sume A

A  parinership on the other hand is not & juristic rersone It
must be formed by at le-st two persons and a maximum of twentve If
more then twenty people wish to carry on a business for gain they must
incorporate thamselvas4 otherwise their existence will be disregarded
by the lawg A pzrinership is regulated by the general law of agencye
Under the partnership Act6 every partner is an agent of the others as
well as being an agent of the firme Consequently when one psrtner
contracts in the firmename, the contract binds the firm and the other
partnerse Usually a partnership is created by a contract between the
partnerse It need not be created formnkly,git may be crested and deter—
mined through an oral agreement or even by conductz And because a part=
nership is not a legal person, and it is crested bj contracty the death
or withdrawal of one partner normally results in the dissolution of the
partnershipe While the partnership still lasts each partner is indivi-
dually liable for the debts of the pertnership end even if a judgement
is entered agsinst all the pertners jointly it may be enforced against
one pertner onlye On the other hend if the firm runs into fin=sncial
difficulties e:ch partner may find the creditors of the firm seeking
to have him declared a bankrupte 4 partnership, may like a company,
sue and be sued in its own name, but since as already stated a pari=-
nership is not a leg=l entity separate from its members, an action
by or against it is virtually an action by or against the pariners
themselvess The only advantage of this lack of legal personality
is that, since partners are held personaslly liable for the debis of

the partnership, tradesmen may be more willing to advance credit to
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the partnership, especially if one or more of the pertners is a man
of meanse

However, it is possible to form a limited psrtnership under the
1imited pertnerships Act§ Under this kind of partnership all partners
but one c:n have their liabilities limited at the expense of being
excluded from purticipating in the man germent of the businesse A limi=
ted partner contributes to the firm a cerizin amount of money and there—
aftat he is not respénsible for the debts of the'firm above the amount
of his contributions This meens theat, as in a limited company, he can-—
not be mede a berkrupt if the firm is wound upe In addition to the
limifed pertners there rust be at least one partner whose liability
is unlinitede This one is called the general partnere e hanages
the hus1nese, bears all the risks, and consequently takes the lion's
sh re of the profits.

~Limited pertnarships are however very rare because businessmen
prefer to carry on buslness in the form of registered limited companies
therehy forcing other types of companies inito oblivion. The reasons
for this preference of the registered companies have been briefly
alluded to in the previous pages. These will be dealt with in greater
detail in the pext chapter, which discusses the concept of corporate
personality. iis scope end consequencess



CHAPTER II s CORPORATE PERSONALITY

‘budh registered company is incorporated by applying for registration
which is effected by filing: with the Registrar of Compeniesy among
other documents, the Memorsndum =nd the articles of aﬂaociation} The
memorandum states, inter slis, the objects for which a2 company is being
formed, while the articles regulate the rights of the members of the
company among themselves and the marmer in which the business of the
company shall be conductedes On the registration of these docunents
the registrar certifies that the company is incorporzted and in the
case of & limited company, that the company is 1imited§ The fact of
incorporation may be equated with the birth of a corporstion and the
certificate of incorporation with its birth certificates The company
acquires a separate existence and legal status and carries its own
namee Section 16 (2) of the companies Act providess

"From the date of incorporation mentioned in the
certificate of incorporation, the subscribers to
“the memorandum, together with other such persons

a8 may from time to time become merbers of the
company, shall be a body corporate by the neme
contained in the memorandum, capable of exercising
all the funciions of an incorporated coumpanyys with
power t0 hold land and having perpetual succession

znd a common sealy but with such liability on the
‘pert of the members to contribute t¢ the assets of
the company in the event of its being wound up as
is mentioned in the Act"e

; Tis section then, confers corporate personality upon a company
fnmedi:tely it is registereds As already briefly stoted in the last
chaéfer, the concept'of corporzte personality has certzin fundamental
attributes from which all other consequences flowe The most funda—
mental ‘attribute of a corporstion is th=t it is a leg 1l person, capable
of acting through its agents =nd officers, of suing and being sued, of
tcking =nd holding property, of contracting in its own name -nd of con—
tinuing to exist independently. Thus a company is a person in its own
rizhte But because it has no body of its own it is often described as
gn artificiz1 person &8 opprosed to a2 human being who is a natural per—
sone The jurisprudential definition of a person is ™a subject of rights
ond Auties™, and in addition to human beings, it is possible for the law

to recognize artificial persons§ Delivering judgement in the case of

SQlonon Ve Sg;o::mn‘,i Lord Halsbury stated:

"e o o OUnce the comp=ny is legally incorporated it
rmist be trezted like any other independent person
with its »ights and liabilities appropricte to it—
selfy, ¢ ¢ o =nd the motives of those who took part
in the promotion of the company are absolutely irre—

levant in discussing what those rights and liabilities
are",



The effect of incorporation then is to completely separate the
memberi éf a corporation from the corporation itselfy so that the
debts énd obligations incurred By a company in the course of its
businois are those of the company and the company's members are
not legally responsible for them to the company's creditorse In
a popular sense, a company may in every case be said to carry on
business for and on behalf of its shareholders, but this certainly
does not in vpoint of law constitute the relation of principal and
agent between them or render the shareholders liable to indemnify
the company against the debts which it incursé

The complete separation of a compeny end its members was con-
firmed for once and for all in the much celebrated case of Sdlomon
Ve Salomon & Coe Ltde, which has already been severally quoted in

this paper and whose facts were as followss:

Solomon had a2 boot manufacturing business. He sold the busi-
ness t0 .a company which he formed. There were seven members, his
wifey daughter and four sons, who tock one pound share each, and
Solomon himself who took 20,000 sharese The price paid by the company
to Solomon was £30,000, but instead of paying him cashy the company
gave him 20,000 fully paid £1 shares and £10,000 in debentures,

Owing to strikes in the boot trade the company was wound upe The
assete of the company amounted to only £6,000 out of which to pay
the £10,000 due to Solomon and secured by debentures, and a farther
£7,000 due to unsecured creditors. The Unsecured creditors claimed
that as Solomon & Coe. was really the same person as Solomon, he
could not owe money to himself and thst they should be paid their
£7,000 firste

The court of first instsnce and the court of Appeal, held that
the company was a mere shamy and an alias, agent, trustee or nominee
for Solomon who remained the real proprietor of the business,s As such
he was liable to indemnify the company agsinst its trading debtss But
the House of Lords unanimously reversed this decision and held that
the company had been vslidly formed, since the companies Act merely
required seven members holding at least one share eache The Act said
nothing about the members being independent or that they should take a
substantial interest in the undertaking, or thet they should have mind
and will of their owns Hence the business belonged to the company and
not to Solomon, and Solomon was its agent not it the agent of Solomon.

Writing under the topic of "The Nature of Corporations", the Earl
of Halsbury7 states in parts
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"« o The liability of an individual member is not
increased by the fact that he is the sole person

. beneficially interested in the property of the cor—
porations and that the other members have become
members merely for the purpose of enabling the cor=
poration to be incorporated and possess but a nomie-
mal interest in its property, or hold their interest
in trust for hime FNotice to an individual who happens
to be a member of a corporation aggregate is not equi~-
valent to a notice to the corporate bodyj and where an
action is maintainable by and in the name of a corpo—
ration it cannot be maintained by the individual
members of the corporations After the dissolution

‘of a corporation the members; in their natural capa=—
citiesy, can neither recover debts which are due to the
late corporation nor he charged with debts contracted
by it"e

This stztement of the law as contzined in the Laws of England
was made by one of the' judges who gave judgement in Solomon's case
and expresses in a concise form the principles enuncizted in that
case. ‘

Although the significance of this sepsration of a company from
the members compdsing it was not fully understood, even by the courts,
before the judgement in Solomon's casey the concept of corporate per—
sonality was recognized in English law even before that famous cases

For instance, in the ocase of Farrar V. Farrars Ltd.? it was held that

a sale by a person to a corporation of which he is a member is not,
either in form or in substance, a sale by a person to himself, To
hold thet it is would be to ignore the principle which lies at the
root of the legal idea of a corporate body, and that idea is that

the corporate body is distinct from the persons composing it. A

sale by a member of a corporation to the corporation itself is in
every sense a sale valid in equity as well as in lawe SQlomon Ve
Salomon is however important in that it put a seal to the concept

of cérporate personality, thereby clearing any doubts that lingered
in the minds of the lawyers as to the implications of the separation
of a company and its memberses The case opened up new visias t0 com=
pany lawyers znd the world of commerce. It established the legality
of the one-man company, that is, a company which although composed
of at least two members is in fact dominated by one of the members
who holds almost all the shares =nd the other member or members are
only nominal members who are there only for the purpose of éatisfying
stafutdny requirements, Secondly the decision in that case showed that
incorporation is as easily availéble to the small private partnership
and sole treder as it is to the large public company. And thirdly it
was revealed that it is possible for a trzder to limit his liability
not only to the money which he put into the enterprise but also to



avoid any serious risk by subscribing for debentures rather than
sﬂgx@gg Apart from thesey meny other benefits flow from incor—
yéxaticn of a companys | '
{i) Limited Lisbility

, Since a corporation is & separate person its members are
not liable for its debls, norris a éompany liable for the debts of
individual members. Members Qf a limited company can limit their
liabilityy either by shares, in a company limited by shares, or by
guarantee, in a company limited by guarantees In the case of a
company limited by shares each menmber is liable to contribute,
when called upon to do so, the full nominal value of shares held
by him, if they are not already fully paid. His'liability is there~
fore limited to the unpaid noﬁinal value of his sharese If his
shares are fully paid he ié, in the absence of any provision to
the contrary, free from all liabilitye In the case of a company
limited by guarantee each member is liable to contribute a specified
amount to the assets of the company in the event of its being wound
up while he is a membere A member, therefore, has no liability until
the company is wound up end even +then his liability will be limited
to the specified amount. As a quick reminder, it should be pointed
out (yet again) that wnincorporated bodies are not legal persons and
transactions entered into on their hehalfy, unlike in incorporated
associations bind the officers who enter into them or individual
members if the officers have the authority to enter such tremsa-
ctionse Such individuals are bound to the full extent of their
personal property, unless otherwise provided by the terms of the
contract of their association.

(ii) Holding Property ;
As a legal person a corporation is capable of holding its

own propertye Corporate personality enables the property of a cor—
poration to be distinguishable from that of its members. This means
that the property held by the members of a company is their own pro-
perty and the company has no interest, whatsoevery, in it. Consequently,
in the event of the company being wound upy even if its assets are incap-
ablevof satisfying debts owed by it, the liquidator or creditors cannot
seek to attachrproperty personally held by individual memﬁers. Conversely,
individual members have no interesi, at all, in the property held hy the
companys. Members have no direct proprietary rights to the company's
property but merely to their sharess This distinction between the
property of the membersvfrom that of their company is so rigidly drawn
that it has been held in one caselo that because a shareholder has no

legal or equitable interest in the company's property, he camnot “insure
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= ity even though he is the sole shareholder and the company is as a
result of self incorporatione -Similarly, a landlord wishing to bene-
£it from the Landlord ‘and Tenant Actll will find himself unable to re-

upossess: premises under occupation by a tensnt, if his intention is

= that his company and not himself should occupy the premisea}2

“7I% shouldy thereforey, mnot be presumed that the legal conse-
isquences of corporate personality are always heneficial to the share-
“holderse  On the contrary it is quite often unpredicatable what the
wroonsequsnoés might bes For instonce, a parent company will have no

‘“insurable interest in the assets of its subsidiary companies even

“~Yhough wholly owned, for the rule that a company is distinet from

its members applies equally to the separate companies of a group}3

‘Hence'the contention that sometimes the concert of corporate entity

‘works like a bommerang =nd hits the man who was tryinz to use it}4

An unincorporsted association may too hold property}5 but such
property is the joint property of all the members, unlike in a cor—

s poration where members have no interest in the company's property-

“or any part of such propertye

(iii) Perpetnal smcoession

°% Because a corporation is an abstract person it can exist
perpetuallys The death or withdrawal of members from the corpora—
tion does not affect the corporation, neither dosn it occassion
any inconvenience to the remaining membere through the necessity
of having to withdraw some of the property or even terminate the
association altogether as might happen if no corporation existed.
This is because a member hes mo right to any of the company's
assets, His only interést in the company is confined to the share

‘or number of shares he holdse The shares in a company are easily
transferrable, as they are movable property%6 Consequently upon
the death or withdrawal of a member his sheres can be transferred to
another person who immedisately steps into the shoes of the departed
membere A company, therefore, never dies but exists indefinitely
unless brought to an end by operation of the law or other specified
meanse

Incorporation has other advantages besides the above mentioneds

These include the right to sue and to be sued in the corporate name,

and the right to use the means of floating charges to raise capitale
But also there are_certain disadvantages attached to incorporations

These include the necessity to follow certain formelities while
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incorporating a company, thus making the affzirs of the corporation

a publio affair, and the expenses recuired to effect incorporation

and also in winding up a companys A partnership can be formed orally
and be dissolved likewise, and while in existence it can conduct its
businéss privatély, unlike a corporation whose registered documents

are availasble for inspection hy the publice

| Those then are the cbnsequenges of incorporztione Incorporation
is a facade behind which shareholders of a company can continue to
conduct {heir businees without incurring personal liabilitiess Incor=
poration creates a veil which hides members of a company from the eyes
of the law. However, there have been instances when the courts have
felt themselbes constrained to ignore the corporate entity and to treat
the individual ghareholders as liable for a company's acts or entitled
to its property or to fegard the various companies of a group as one
entityes This process is often refefred {0 as lifting the veil of incor-
poratione ' It is however beyond the scope of this paper to deal with all
the instances in which the veil is lifteds Suffice is to say that these
cases are few and they are the exception rather than the rules Lifting
the veil does not oper-te to destroy the separate‘legal personality of
a companye In interpreting a section gimilar to Section 33 of the
Companies Act of Kenya, in the case of Jarvis Ve Carabott%7 Ungoed—
Thomas Je Sald that the Act (when it orders a company 4o wind wp if

the members fall below the statutory m1n1mum) does not prohibit a
company having fewer than the legal minimum, and what is not expressly
forbidden is permittede Arising from this it can be concluded that
rather than destroy the corporate entity under Section 33 when members
fewer thaen the legal minimum continue to conduct business for a period
of more than six months, the Act actually provides for the punishment
of the said members hy imposlng personal llability upon thems



CHAPTER III ¢ CORPORATE LIABILITY

Although a corporétion is regarded in law as a persom, it is
subject to certain natural and legal limitations that natural persons
are not subject toe Firat ~a corporation has no physical body. It
has no hunds, no legs, no mind or will of its owne Consequently, 2 core
poration cannot act personally. It cannot enforce ite legzl rights or
dlSChfrge its 19g51 obligations withcut the agerncy of human persons.
When, therefore, we say thst a company has dome an act; we mean that
human agents have done the act for the companye -

Sécbndly, a compaﬁy méy not 1egélly cérfy'cuﬁ any activity which
is not expressly or impliedly'authorized by statute or by the list of
objects and powers in its memorandum of associatione Thué, a company's
legfligiliénaéfty exig;s only for the particular purposes of its incor=
porctionbgssoc1 tions Any act done by or on behalf of the company,
heyond tnese stated objects is ultra viresy that is, beyond the company's
powerse It is therefore null and void.

An ingenious perversion of the doctrine of ultra vires has some-
times led to the contention that in as much as the funds of a cbmpam,r
can be applied only in the promotion of its objects, they camnot be
appliediin meking good damage caused by the fraud, negligence, or
misconduct of its agents or servents, It is further contended that,
since the company 's objects are specified in its memorandum of asso-
ciation, all wrongs are therefore gifra vires the company and it csn
never be held liable for such wrongss ~This argument may be sound and
logical, but it is not the law end it is based on a wrong interpreta—
tion of the doctrine of ultra virese The fact that the memorandum of
associztion does not anticipate commission of wrongs does not mean the
com%:hy is incapcble of committing theme On the other hand there is
nothlng in the rotrlne of ultra vires that protects a company from
liability f01 the consequgnces of the acts of its agents, done by them
on behalf of the company in the couree of the eompany's business, Lord
Cranworth clarlfled this issue by statings

"e o o The objects of a company can only be accomplished

by the agency of individuals and there can be no doubt

that if the agents employed conduct themselves fraudulently,
so that if they had been acting for private employers, the
persons for whom they were acting would have been affected
by their fraud, the same principles must prevail when the
principal for whom the agents act is a corporation. « «"

The above statement seems to express the view that a corporation
is subject to the doctrine of vicarious liability like any ether employer

e el
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and that, like any other principsl, a company can ratify sn act
which'h:; been done on its behalf by its agents without authority.
Consequently a company will find itself held liable for torts and
orimes committed by its agents., However, in order for the company
to be held liable for the criminal and tortions acts of its agents,
the same must be committed in the course of-%?ggi vires duties in
pursuance of the company's stated objects.
(i) Corporate Liability in Contract

Before its incorporationy; a company has no capaéity to
contracty; nor can anybedy contract on its hehalf as an agent
because an act which cannot be done by the principal himself
cannot be done by him through an agents Contracts purported to
be‘entered into on behalf of the company before its incorporation
are ‘generally réferred to as preliminary contrzcts. A preliminary
contract cannot be retified by the company after incorpor?tioné
If a 'eontract is purported to be mede on behalf of a company that
does not exist, the contract is null abinitios Consequently,
neither the company when eventually formed, nor the director
whose signature forms part of the company's purported signature,
can sue or be sued on the coﬁtracte

But even after incorporztion, a company can only do the acts
authorized by its memorandum of associations Any purported act
which is not so authorized is ultra vires the company and there=
fore null and voide This principle was established as early as
1875 in the case of Ashbury Railway Carriage and Iron Coe Ve gggggg
decided by the House of Lordse

In that case the objects of a company were to make, and sell
or lend on hire, railway carriages and weggons end %o carry on the
business of mechanical engineers and general contractors. The com=
pany entered into a contraet in relation to the construction of a
railway in Belgium. The guestion in issue was whether the contract
was velide It wes heldjgggi ultra vires the company, and altogether
voide  In delivering judgement, Lord Cairns L.C., stzted:

", o s If that is the purpose for which the corporation

is established it is a mode of incorporation which contains
in it both that which is affirmative and that which is nega=-
tives It states affirmatively the ambit =2nd extent of vita=—
1ity and power which by law are given to the corporztiom,
and it states, if it is necessary so to state, negatively,
that nothing shall be done beyond that ambit, and that no
attempt shall be made to use the corperate life for any
other purpose than that which is so specified™,

As & corollary of the above it was further held that the contract,

being ultra vires

and void at 1ts inceptlon was inoapable of ratification
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even by the unanimous consent of all the shareholderse

_Where, therefore, a company enters into ultra vires contracts,
no legal relstionship or effect ensues from theme If the company
has expended cash upon such fransactions, it can recover ity pro-
vided that it cen be traced according to the rules of equity rela-
ting to tracing of moneyes If the traﬁsaotion was for the transfer
of goods, either by or to the compahf, no property passesé

Contracts with a oowpan&rare of necessity concluded with persons

acting in a representative capacity (as noted'earlier on) and are sub-
ject to the gemeral principles of the law of égency. But a company
has its powers to contract confined to the objects stated in the memo—
randum of association and all parties dealing with the company are
deemed to have read and understood the company's documents, and to
have knowledge of the scope of the company's authority. For this
reason the law relating to the validity of contracts with companies
has passed through a unique process of development, resulting in a
number of special rulesz the most notable of which is the rule in
the famous case of, Royal British Bank V. Tuzgggggg

The rule in this case seems to be thot, persons desling with a

company and contracting in good faith may assume that acts within its
constitution and powers have been properly and duly performed, and
are not bound to inquire whether acts of internal management have
been regulars Unless put on inquiry,ba person dealing with a company
is entitled to assume that those who purport to have authority to act
for the company actually have theat authority? If this is the case the
rule in Turquand's case seems to modify the doctrine of constructive
notice. | '
According to the doctrine of constructive notice, the legal effect
of transactions with companies depends on the operation of the rule that
all persons dealing with a company,'have either actual, or comnstructive
notice of the Act under which the company is incorporated and of its
public documenta}o They are thus affected with notice of the provisions
therein oontalned regarding the contractual powers of the company and
its representatives. The validity of the transactions depends on the
third party's knowledge, or lack of it, of the company's powers to
contracts It is therefore, prudent for nérsons dealing with a company
to see that the acts which a company is pnrportlng to do are within the
the general authority of the company].'1 The doctrina of constructive
notice Operﬂtes in regerd %o contracts ultra vires the companys Such
contracts are 1nvalid because the other party is deemed to know that

they are beyond the powers of the company. If a contract is beyond
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the powers of a company, the company can repudiate it with impunity
because the contrsct is void ab initioce On the other hand, if the agent
purporting to act on behalf of the company had no authority to act, any
cohtract he might enter into with a third party is a nullity unless the
company chooses to ratify it, which it can do if the said contract is
within the scope of the company's powers., Contracts beyond a company's
powers and contracts within its poweré, but beyond the powers of its
agents should therefore be distinguisheds The former are void ab initio
while the latter are void unless ratified by the companye.

| When a company appointsAan agent, it is bound by contracts made
within the usual or ostensible scope of his authority, unless the other
party knows that the agent his no actual authority to conclude such
céh%radte, or has reasonable notice of that fact%z Notice, actual
or constructive of the scope of the actual authority of an agent, is
effective to nullify any greater apparent authority. The registra=—
tion of documents under the companies Act is snfficienf notice for
this purpose. The contents of the documents effectively modify the
inferences that might otherwise have been drawn from the conduct of
the company. The directors of a company, for instancé might conduct
themselves in such a way that it might to a third party appear that
the directors have unlimited contractual povers, as is the case with
partners in a paftﬁerahip. Hence, the statutory provision for the
registration 6f the mem&randum and articles of association is regarded
as a device for restricting the oé%ensible authority of the Company's
officers ". o o It scems to us that the directors, unless restrained
by an Act of Parliecment or the deed (Predecessor of the Memorandum)
would have all the authority given to paftners by the rules of the
common law;“l3 ,

The doctrine of éonstructive notice does not operate ﬁhere, by
express representations, the company makes it appear as if its agent
has ostensible authority. If the company expréssly asserts. that its
agent has certain power, it ceases to be necessary fof the other party
to go to the articles to find what the agents powers are. Consequently
contraéts by such an agent afe binding to the company, evem though the
agent did not have the powers fle was asserted to haves It is not open
to the company to say that iis representation should have been treated
with the deepest suspicion and should not have been acted on wntil its
accuracy had been verified by a search of the company's documents}4
Furthermore, not everything a company does is noted in its documents.
The documents may simply say that certain acts shall be done omnly by

:



= P -

the general mee‘tmg or by the boaz-d ‘of directors. But a ganeral
meeting may be convemed Ly an xmproper notme, or it might pass a
resolution authorizing an act while a quorum has not been resliseds
In otherwords there might be some irregularities in the exercise of
authority by the company's org:=us, though duly appointed. Will a
third.party desling with. ‘the company still be deemed to have comstru=
ctive notice. of the com;:m’s internal irregulerities?
The indoor management rule enunciated in Turquand's case suggesis
that while those contracting with a company might be deemed to know
what is in the company's public documentsy they should not be deemed
to know what was or wes pot in:the company's minutes books, for these
books were net open to theme : Consequenily it would be unrezsonsble to
impute to them notice of matters pertzining to the indoor mznagement
of the companye ~
.. The rule, therefore, operaies as a presumption in favour of third
pariies, thet the internal proceedings of a company are in orders The
presumption is however retmttable uhere the circumstonces are such as o
put the $hird party on inguirye The position put in a nutshell is that
provided that everything appesrs to be regulsr so far as this oen be
checked from the publie documenis, en outsider dealing with a company
is entitled to assume that all intermal regulations of a company have
been complied: withy unless he has knowledge to the conirary or there are.
suspicious 8 putting him on inquiirye
(11) o Lis is
. In as much as a oorpor(;tmn is a legsl person without a body of
its owny it is not capable of acting in propria pexrsona, but acts only
through, its agentsyor servanise All the acly «nd tharefore, all the
wrongﬁxl acts, of a bﬂo“d}ﬂe;rporate are infact the acts of its agents
or servants though imputed in law o  the corporation itselfe The
liability of a body corporvte ‘48 theraforeé a vicarious 1liability in
all cas;es.5 Corporete lia'bility in torta is gwemed by the same rules
as those which determine the lia'bility a? any other principal%sj
For a long time, only the principles of the law of agemcy were
applied tc deterﬂine tortione Iiability of ccrpomtions. For instance
in the case. of, itigggg ssurance Coe Ve B 32,7 Lord Lindley scids

"o & o If it is once granted that corpor-tions are for
curl purposes to be regrrded as persons, th-t is, as
prlncxpals acting. by agenis. and sevvanta, it is diffi-

_civi} to see why the ordinary doctrines of agency and
“‘of master and servent are not to be applied to corpo- .

:MJ 73 as well cs ic ordinary individualsSe o o"

PTLitl The ecourt in this case rejected the idea of 1mputing maliee to
a eorporition =nd at psge 426 Lindley further stateds 0
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SAlEiw, L, To talk about imputing malice to corporations
. ~-appears to their Lordships to introduce metaphysical
- subtleties which are needless and fallacious « ¢ "

Bnt Lord Lindley's views that a coporation's liability for the

to 4o

for‘f(j{ 3? its servants should be governed by the ordinary law of agency

and ‘ghat a corporation could never act personally were departed from
v “ Ay

a f yoérs later in Lennard's Carrying Coe Ve Asiatic Petrolgrum Coe Ltd.]

485
In tha case, a ship and her cargo were lost at sea owing to the unsea—

&8

wox;gﬁimne of the shipe The director of the company which managed the
Da Dbl

shig on bohalf of its owners knew or ought to have known that the ship

nsract 3

\ﬁiuuorthy. He nevertheless permitted it to put to sea and it was
lost. It wes held that the director was the directing mind and will of

gier
th K. y and therefore his knowledge was the knowledge of the comapnye
il

Conglequently, his fault was also the fault of the companye The rule enus=

ncia{t%ﬂ;yﬁn ,this case is referred to as the alter ego, docirine or the

organic tl}qory. Under this doctrine a company is personally held res=—

. b g W

ponsibla for the acts of its officers in high places whose acts are

regard aa ‘i‘.he acts of the co:-porvtlon itself, Thus, where the law
inl:latl

é:qrsonal fault and disregards vicarious liability, a corpo-

' mngt be eble to escape liability on the ground that it has ne
'body, W or Nill of its own, with which to commit wrongful acts. Butl
it must 'bo or@ha-ised thet only certain officials of a company are capable

BEeT 19

of bindinﬁa the sompany in the manner described aboves A distinction nust

RPaXs

there; ore m draun between the primary representatives of a company and
its eervant-q For instancey the acts of individual directors may be

RN LS u\ --L

imputed 1o a oempaxw, even though the company's board of directors did

: -L!."

not formalu authdrise such actse A case in point is the case of

Bolton Co‘ L . Y. Graham & Sons Ltdgo Delivering judgement in this
case, ,Denning ,L.J., saids

s 4 & Spm of the people in the company are mere servants
and agents who are nothing more thzn hands to do the work
and -cannot ‘be said to represent the mind ex wills Others

are managers and directors who represent the directing mind
and will of the company snd control what it does. The state
of mind of these mansgers is the state of mind of the company
and is 'ghg the law as such o ¢ o whether their inten-
: ;ﬁ the nature of the matter under consider: tion,
tho rola:ttv.e position of the officer or agent, and other
relevant facts and circumstonces of the case o o o"

It should also 'be noted that the organic theory applies only
where the company would otherwise escape liability if the general
principles of the law of agency and vicarious liability were employed,
But holding a company liable in torts seems to be contrary to the
principle established in Ashbury's cases According to that case, a
Company can only be held liable for aects dome by its servants or agents,
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ultra vires the objects of the compenye Lord Cairns, in giving
:judgement said thet a company "cannot"™ be lizble for ultra vires
aots. "The word "cannot"™ suggests that a company hee no capacity
to do ultra v1rag acta. If he had said "should net" the position
would have been thst a company has the capaci‘sy but no authority
to do acts 'beyonﬁ its stated ob;ec'ts. Dre Goodhart in his article
entitled, Corporate Liability in torts cnd the doctrine of ulira
vires. seems to agree with the contention that a corporation is
iacapable of. enmitting torts. He contends that since an wlira vires
contract is not Mnding on a corporation, to hold a corporation liable
for ultra vires torts would be contrary %o the law of agency and of
naster and semrant.' A corporation, he says is nor liable for torts
committod :Ln puramnoe of an ultra vigﬁ enterprise because it cannot
employ a servant to do the acty even if, it were done rightfully. If
this were the law, it would occasion great injustice and hardship to
third parties who are injured by agenits of a corporaztion in the course
of an ultra vires trsneactione The English authority commonly cited
for the proposition that mrporatiana are exempt from.liability for -

pltre yizes torts, in Poultop V Lopdop & Selfe Ry2o\®)

pany had statubory authoriiy 1o arrest passengers for nom—payment of

A railway com=

their fees, but not for amy other reasons, The stationmaster arrested
a passenger for refusing to pay the freight payable for a hotes The
railway company was held not liable for the act of the stationmaster
because, "The railway company having no power themsélves, they cannot
give the stationmaster any power, to do the act."22(b) The court held
the view that in the absence of any proof of express authority the
stationmaster was acting beyond the scope of his employment and the
company was iherefore not lisblee Whatever the reasoning of the court
wasy this decision is boih unjust and contrary to public policye

Professor E.He Warreng3

strongly contests the view expressed in the
cases lHe starts by asking, "Is the law that a statutory corporation
has no legal capacity to do ulira vires acts?" He then gives a hypo=-
thetical case wherehy a company is formed o manufacture bigyclesj
{finding thet the company s running into fin:ncial problems the directors
decide %o run an ommibus service between two towmes, quite contrary to
the company's stated objectss Due to the negligence of one of the
drivers a third party . gets injured.‘ The driver is a man of straw
and consequently he cannot pay dazrxages, Funning an omnibus service
is plitra vires both the directors end the company, beczuse it is not
incidental to the manufaciure of bi@cles. If the law were as stated
Wv.gi_gggor m_ggg__v,, ggagwg By, then, the in-
mepm would have no remedye ; Yet he is not at fault at alle
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hird party contracting with an agent of a company is
prosﬂmod to have notice of the agents authority or lack of it,
to*anntract, a pedestrisn who is knodked doun by the company's
" “omuibus, in the hypothetical case, has no me:ns of knowing that
" $he driver of the bus ha® no authority to drive that buse In
“an Bmericen case T which was desling with tortions liability of
corporations, it was stated: ' :

", ¢ ¢ The truth is that with the great ineorease in corpo
corporations in very receni times and in their extension
to nearly all the business tronsactions of life, it has
been found necessary $o hold them vesponsible for acte,
not strictly within the corporaie powers, but do¢mein
their corporate name and by corporate officers who were
competent to exercise all corporate powerss When such

.-acts are not founded on coniract, but are arbitary exer—
cises of power in the nature of torts or are quasi-crimi-
nal, the corporation may be held to a pecuniary responsi-
bility for them to the party injured."

The American positiony thus afferds an answer to the School of
thought thst maint:ins if is contrary to established legel principles
to hold a company lizble for acts beyond iis powerse The Americin
court seems to have asked itself the questions "If a company can be
held liable only for i!&ra vires acts, then who will be responsible
to third parties who get injured in the course of a company's plira
vires activitiess™ And finding that the public will be imperilled
by the irresponsibility of the ever increasing companies, the court
found it necessary to hold companies respomsible for tortione acts
beyond their powerse iasled

The view that corporations are incapable of commitiing torts or
any other wrongful acts is based on a wrong interpretation of the
memorandum of associztions It is true that the memorandum is meant
t0 limit corporate activities 1o the objects stated in its objects
clauses Dul it should be emphasised that the limitation is as to
the company's anthority to do any other acts and not to its capacilye
With all due respect to Lord Calrn525 the learned gentleman seems to
hove confused the two words. Professor Harran§6 in distinguishing
between corporste suthority and corporate capacity says that
"o o o Although the legislature did not intend that the corporatién
shonld have authoriiy to commit a tort, it did intend that it should
have capacity to commit @& torte A command to the corporation to use
only lewful means in attaining its objects is not>equiv:1ent to impo=
-8ing a legel incapacity to use unlawful meanSe ¢ o" 7

For the reasomns set forth sbove, it is submitted th:t the courts,
. when dealing with a statule of incorporation, ought to interpret that
. statute a;‘qqg§9rring general legal‘capacity upon the corporation un-—
less the intent of the legislature is clear to confer special lezal
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If’ id diffioult to find justification for holding a corporation
liaﬁle for torts committed hy ite agents, it is even more difficult
to jﬁéiiﬁy the conviction of a corporation for crimes committed Ly
1§e‘aéénts. The problems of corporate 1;ability in eont:act and tort
haVG ﬁoen, more or less, solved 1 the principles of agency end vica=
rious liability. ”he ocrporation is not, #e in the eye of the law, so
impalpnble. abstract or metaphysical th&t it camnot be reg‘rded as a
prlncipal or mster. Lﬂ'e any other p“incipal it cen enforce and be
bound by the contracts of-lts human agents acting on its hehalfs Like
anw*o%her naater it is reaponsible for the torts comnitied by its ser—
v%ﬁie acting w1th1n the s00pe of thelw eﬂployment. In Criminal law,
however, the doctrine of vzcarlous liahility is confined within very
narroa limits ". e o In the c¢sn of all ordlnary common law offences,
the 1aw does nof revard a moeter as hov1ng any such comection with
ac‘l:s done "by his servz*nts as wﬂ.l involve him in any criminal liability
£3% "t hon (whutever may be his 14: bilzty in a cjvilraction of tort or
ccntraot),“uniess he has‘himSelf'actually ‘authorised them or aided and
abetted thﬁm?ﬂ qowever, there are exoeptions to the above rulee Vica—
rious 1i- bility of a mester for'offenceg commztted by his servants is
recognised in cases where the law imposes absolute 1iab11ity%9 in public
nnisavce?o and in criminal llbal31 |

In all the three inst neces mentioned above, the master wag conv1cted
of offences committed by hie servants without his duthorltv or knouledges
Today, the law hae been- develabed ‘0 much tnﬁt co*lor tions are conv;chad
fOr various sorts of crlmes.

 Before corporntions could he held subgect to oeneral crlminal 1iab111ty,

certain obstuclea had to be overcome. ¢irst1§¢ or 1m1na1 courﬁa expecied the

prisoner to o“ne°r, before tuem, in yeISOE amd did not rermit appearance by

attorney§2 This obtacle was removed by the enactment of the criminal Justice
dct (of Tnzlznd) of 1025 ecendly, it was argued that any orime is pece-

ssarily unlira vires a cornorﬂ+1on. Professor Winfield argues thzt, this
contertion is based on the fallacious sunpositlan that civil capacity and
criminsl resvonaibil1tv are gcve“reu hy ‘the same considerationss "Thet is
not soe A minor has no legal crpaclty to nake certein contrccts, but he

may still be eriminally linble for obtaining credit by fraud."34 The third
problem is that 2 corpor-tion can only act through égentsg It is incapable of
any =cte bf?underst~ndihg, and it hes no will to exercise, A Pl it is
said thet 2 cornoration is incapable of states of mind which may have legal
sténificance, such as volition, knowleage, intention, belxef, gsglxgence,

malice, or nens rea. =

£



The 1ast $wo problems were solved in two ways.'“Firstigkby holding
that‘a“corpbraﬁion is vicariously liable for the acts of its agents where
a natural person would similarly be lisble, for instsance in public nui-
35

sance at common law;

or when a statute imposes vicarious reSponsibility36

And‘aécandly by teking the bodies and minds of the'ccmpany's officers and
servants, to supply its lack of mental and physical faculties, Thus the
organic theory which sprang from Lemnard's case, was applied in later cases,
although in none of them was the case mentioneds

" The earliest development in criminal 1iability of corporations took
‘place in cases where a statute imposed a duty upon a corporation to zct
and no action is taken. For instance, in, R V, Birmingham and Gloucester
Railway Co 97 a corporztion was convicted of failing to fulfil a statutory

duty; namely omitting to repair a highway. Four years later, a corporation
38

was convicted of obstructing a highway?
...The most important development in orimin=l liability of corporations
ocoured in 1944, when it was held in three cases that a corporation may be
held liable for acts of its employees which would not render a natural per—
son, in the same sztuation, Iiahle39
) (i40

In DePsPs Vo Kent and Sussex Contractors Ltds a corporation was charged

with giving false information with intent fO‘daceive.‘ The company?®s transe
port mansger signed and issmed a form containing false information about
the company's fuél usage. It wes held that if a responsible agent of a
company acting within the scope of his authority puts forward on its hehalf
a document which he knows to be false and hy which he intends to deceive,
his knowledge and intention must be imputed 4o the company. This deczslon
was approved in R Ve TeCeRe naulage Coe Ltd4 In this case, a company, its

managlng director and nine other persons were charged with conspiracy to
defraud. It was argued that a company is incapable of forming mens rea,
so it could not be guilty of comspiracy. However it was held that a limi-
ted company is capable of conspiracy to defraud, since the acts and inten=
%tion of its sgents is imputed to ite s ¢ o the "acts of the mansging
director were the acts of the company and the fraud of that person was the

3

fraud of the company°"42 The third case, Moore V., Bresler Ltg.% went fure

ther than the other two. The sales manager and the general manager of a
company, sold, with the object of deffauding the company, certain of the
company's goods intended for salee And contrary to the Finance Act they
produced a document that was false in a material particular with intent
to deceives It was argued thet the officers had no authority to sell the
goods and in any case they had intended to pocket the proceeds, so the
company could not be lizblees It was held that the fact that the officers
had intended to pocket the proceeds does no% detract from the fact that
the sales were made and the officers had the authority to sells
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Welshe4 criticises Moore V. Bresler, for "blurring the distinction

in law between the agents of a corporation and the legal persona itself,"
that is, the case makes no clear distinction between the "brains" and

the "hands™ of the corporatione If this is {true, then the sitmation has
since-been remedied by the decision in Bolton V. Gr am$5 where the distine
ction was 6lear1y made between mere servants or hands and the brains of a
corporation. A similar distinction was made in Magna Plant V. Mitchellfé
where it was siated that only the conduct and .the accempiuying mental -
states of persons in conirol of the corporation may te imputed to the cor—
pergtion. "Knowledge of a servant cannot be imputed to the company unless
he is a servant for whose actions the eempany‘is criminally responsible
ande » o that only arises in the case of a company where one is considering
the acts of responsible officers forming the braine ¢ « "

-The courts szem to have succeeded in going round ithe requirement of
mens _rea in certain offene¢s€7 Conviction of a corporation is, however,
subject 1o certsoin limitationse A corporation can only be convicted of
offences which are punishable with a finee It is inconceivable that an
official of a company acting within the scope of his employment can commit
offences such as rape, bigany, incest, or perjury, unless he is held liable
as a secondary partye, For instance, where the manager of an incorporatibd
Marriage Advisory Bureau, negotiates a marriage which he knows to be biga=
mouséa However, it is not inconceivable thal a company should be convicted
for .an offence involving personal violenceé9 ‘

The object of punishment in criminal law is to deter would=be criminalse
Punishment of a company may deter the directors from pursuing a course that
is contrary 4o criminal laws The names of the officialsy if tried indivie-
dually will mean nothing to the publice. Only the conviction of the corpo=
ration itself will serve to warn the public of the dangers posed by the
company, for example, by opersting buses with faulty brakes or selling
contaminated foodse The corporation may not go to prison, if found guilty,
but its reputation will suffer. This seems to be the rationale behind

convicting corporations for offences committed by their officers,



has been much criticised to the extent»of being called a géamitous
decision?

The privileges of incorporation and limited 1isbility were ori=
2inally granted in oréer to enable a group of capitalists to0 embark
upoﬁ risky advantures withoutl shouldering the burden of personszl lig-—
- bilityes After Solomon's case; any group of tradgra or evcn:sole tra-
ders prefer io run their busiﬁesses in the form of a limited company
ever where hovparticular risgks are in&olved. Consequently the partner—
ship which ought to be the usual type of business association has been
almost completely displaced by the privaie companye The result of this
is thet businessmen with a nominal capital rash to form companies only
to wind up ih bankruptcy after a short time? Solomon®s case azlso gzave
legitemacy to one=men cbmpanies, so thet itrbecame possibie for a sole
trader to incorporste his small business into a compeny which is distinct
from himself, This metaphysical separation between a man in his indivi-
dual capacity ond his capacity ¢s @ ene-man company czn be used to further
fraud7 It is true thut when any fraud is detected in deullngs of a company
its veil of incorporatlon is liftede The writer feels %thst the veil should
be lifted more often and more readily for‘the benefit of small creditorse.
The creditors will be better protected if the law were 1o hold the controlling
éhareholder(a) in a company lisble for the company's debtse Alternatively a
company should be trezted as the agent of the controlling tsha:r:el'xcﬁ.éte]?s{.3 To
reduce high mortality‘in companies, incorporation should be made more diffi=
cult and more expensives The law should prescribe a minimum capitezl =8 a
prerequisite to the formation of a companye To recompense small businese=
men who will not be able to form companiesy parthership especially the
limited partnership should be encourageds

The doctrine of ultra vires is s=id to have been developed for the
purpose of protecting the members znd ereditors of a compsny im the sense
thet it ensured that the Subscribed Cepital would be mainted and applied
for the company{s étated objectses This doctriney howevery hss been.debi=
litated almost to the point of extinctions These days & company may be-
slues its st-ted objectsy cariy on any other business which in the opinion
of the directors might be carried on advantggeonslyg Consequently, reliance
can no longer be placed upon an objective inspection of the memorandum of
assoéiation,sg} the directors may embark upon a new venture that hss no
apparent commection with the main business of a companye To restore the
protection deprived the creditors and shareholders by ﬁhe Bell Houses
case, the directors should be held personally liable for the liabilities
they incur due to mzsauﬂgement or negligence.

Another hardehip caused to a third party deallng with a company is
the fact thet he is exptected'm:hgve knowledge of the oompaqy's financial
status. By 1nspeeting a compang*s publio documents he is expected to knew'



what assets of a company, are chargede But such an inspection will not
necessarily reveal the amount of overdraft secured by way of floating
chargefe 'Furthermore not everyone who dezle with a company appreciates
the legsl consequences of a company whose documents he has not loocked
~ate Others do not evenm know thet such documents exist, The experienced
businegeman can tzke care of himself, btut the littleman, whom the law
should'pgrticularly'protect; rerely has any idea of the risks he runs
when he grants credit to a company with a high=sounding n=me, impressive
nonlnal ¢z iicl and with assete mortgaged to the hi‘t%o For the benefit
of the unsecured ereditor and in exchwznge fer limited liebility a private
co;pany éhould ﬁe compelled to publicise ite finsnciel status,

3 The doctrine of constructive notice is unfair especially to small
businessmen in Kenyz and elsewhere, most of whom are illiterate and quite
ignorant of the law regulating trensactions with companiess The doctrine
has been zbolished in Pngland, so why can it not be abclisched here?

In regard to corporate liability in torts and crime there should be
no difficulty at alle If a court is prepared to hold, quite temsciously,
that a corporation is a person, why should it find difficulties in holding
thet person lisble in tort ond crime? The writer advocates the American
approach to the problem of tortions and coriminsl 1lizbility of corporation,
whereby on grounds of public policy a company is held liable fgr the crimi=
nal acis of its, offlcersao Directors of a company are usuallxj?égﬁgn31ble
rersons, 80 the law will not csuse any hardship by asking them to pvay finess
imposed on a company will eventually have to be borne by the shareholders
80 punishing a company is tantamount to punishing its members. To dige
coursge directors from fincneirl misconducet they should be inveriably held
liasble where they incur an authorised liabilities.

It is f2lt thet comprny law iz too complex snd inconsistent. One
Court in Uganda holds that a compeny has no rncial aﬁtrihutes%z while
another conrt in England holds thst a company is a foreign alien%3 1%
is, tharefore, difficult to predict the outcome of a judgement, as regrrds
the racial attributes of a corporotiont For instznce if the Ministry of
Commerce issued quit notices to a nunber of Asians who then incorporated
themselves and contended thet they were in law distinct from their corpo=
rations and therefore the quit notices are invalid against the corporationse
If the doctrine of corporste emtity were applied in its original sense the
Asisns would get away wi{h ite In fact may be an English judge of the old
school sitting in the High Court of Kenva would give judgement in favour of
the separations For this reason, Company law should be made more comprehen—
sible and more consistente For this purpose it is suggested that a commission
be appointed to study the present company law with a view to making recommenda-
tions for probable changes in tﬁat area of the law so that it can meet the
expectations of both lawyers “nd cormon M&Ne
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(1897) LeCo 224 HeLe
See the Vain body of this dissertation
Companies éét,'Cap; 486, S 16 Laws of Kenyva

Except thet a compefiy is subject to the doctrine of Ulbra vires
whereas-a nutural person is note .Sceondly, in the course of
wlndlng up a compamy is required to follow cert-in procedures

This cortentlon is disposed of in cape 3
Bolton Ve Craham (1957) 1 Q.B. 157

Sdlomon Ve SAlomon (1897) 4.Ce 224 Hele

Lee Vo Lees Air Farmins Lid. (1961) 4.C. 12
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Cap. 486, Laws of Kenya.

- Bection 2.

Frank Evans - "What is a Company?" (1910) 26 L.Q.R. 261
Supra

Section 389

Fort Hall Bakery V. Wangoe (i959) E«As 474

Cap. 29, 57, Laws of Kenya.

Fohammed V. Hussein (1950) E.AsCehel.

Capes 30, Lawe of Kenya.
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le Section 15, Companies lct

2. Section 16 (1)

3« Hornby: "in Introduction to Company Law at pe 16

Jde Supra

5e At page 30

6e Lord Herschell in £3lomon V. Sdlomon

Te Laws of England, Vole 8 at pe 302
8. (1888) 40 CheDey 395

9« Gower: Principles of Modern Company Leaw, at pe TO
10. Macaura V. Northern Assurance Coe (1925) 4.C. 619
11, Section 7 (1) (&), Landlord and Tenment ict, cape 301
12, Tunstall V. Steigman (1962) 2 Q.B. 593
13, Gowers pe T1
14. Professor Kahn—Freund, (1944) T ¥.L.F. 54
15, The Commissioner of Income Tax V. The Golf Club (1954) E.A.T.Cs
16, Section 75, Companies Act
17. (1964) 1 W.leRe 1101
18, Cf, Section 219 (d) Cap. 436
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l. Ashbury Railwsy Carricge end Trom Cos Ve Riche (1875) LoRe HeL. 653
2, Ranger Vs C.W. Railway (1834) 5 HoL.C. 72 at pe 86

3. Kelner Ve Baxter (1867) LeR. 2 CePe 174

4. Deuborne V, Semsolid Ltd (1954) 1 C.E. 45

5¢ See Noe 1 above

6. Palmer's Company Law (21st. ed.) pe 83

7o IeD. Campbell Contracts with Companies (1959) 75

8. (1836) 119 EZ.R. 886

9« Camphell, Supra dt P, 482
10. Ibide

11, County of Gloucester Bank V, Fudry Merthyr Colliery Company (1895) 1 Ch,
29, at 633 = Lord Halsbury,

12, Campbell supra pe 471

13¢ Smith Ve Hull Glass Coe (1849) 137 E.R. 670 at 673 Wilde C.T.
14, Campbell supra p. 480

15, Salmond on the Law of Tort (13th ede) pe TO

16. Ranger Vo G, Wo Ry, supra

17. (1904) A.C. 423

18, Ewphasis mine

19, (1915) 2.C. 705

20, (1957) 1 G.B. 159

21, (1924~1926) 2 Cambridge Law journal, P. 350
22&‘)(1857) LeRe 2 QaBe 534 (b) Blackburn Je at pe 540
23 (1924-3926) 2 Cambridge Law journal pe 180

24 Salt Leke City Ve Hollister 118 U.S. 256
25. Ashbury'!s caece, supra

26 Sce Yoe 23 cupra

2T Warren, ibide

28. Kenny Outlines of Criminal Law (15th ede) pe 73

29« Mousell V, London Norih Vesiern Pailway (1917) 2 K.B. 836

30 R V. Stephens (1886) LeRa 1 GeB. 702
31, RV, Holbrook (1878) 4 G.Z.D. 42
32. Kenny supra, No. 28

33. Section 33 of which provides that a corporation may, through a
representative, enter a plea of guilty or not guiltye.

34. Law of Tort (3rd ede) pe 105-106

35 RV, Great North of Englond Railway Coe (1846) 9 Q.B. 315
36, Criffiths V, Studebakers, Mtde (1924) 1 KeBe 102

37. (1842) 3 GeB. 223

38, See no. 35, above _

39 Smith and Hogens Criminal Law (2nd ede) pe 106
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CHAPTER III 3 FOOT NOTES CONTINUED

(1944) KoBa 346
(1944) KeBs 551
Stzble J. at pe 559
(2944) 2 A1l EeLs 515
(1946) 62 LeGQeRe 358
See No. 20 supra
(1966) Crims LeRe 396

The same trend has been adpoted in Kenya, so that here too a
company can be eonvicted of comspiracy to defraud: Ref, Daily
Netion, 23th May, 1976
Smith and Hogang pe 107
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CONCLUSION ¢ FOOT NOTES

Hart HeLelfe = in TO L.QeRe mentions a third school of thought, the
concessionist, but he does not indicate whatits belief or doctrine ise

Smith Ve Andershon (1880) 15 che 247 at pe 273
(1897) 4.C. 22

See, Ma Assurance Coe (1925) A.C. 619, and
Tunstall Ve Steigmen (1962) 2 GeBe 593
Do Kahn-Freund: (1944) 7 VaLaRe 59

This assertion is not supporied by any evidence, but no reasonsble
man would expect a company with a capital of fifty cents to last long.

Gilford Motor Co, V. Hornme (1933) che 270, Jenes Ve Lipman (1962 1 W.LeF.8:
Gilford V. Horme, Ibid

Bell Houses Ltds V. City Wall Properties Ltd.(1966) 2 G.B. 656

Cower, Modern Company Law (3rd ed.) P. 70

Salt Lake City V. Hollister, 118 U.S. 256

Katate Ve Nyakatutura (1956) 7 U.L.R. 47
Continentz1 Tyre and Rubber Co. V. Daimler (1916) 2 4A.C. 307
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