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I N T ROD U C T ION:

"'7'1':" -:();:itj.orl has r etu rn ed to that of the bad old days
,'-- __ -e- :)C'~;lehad to c2_rry their identification w i t.h
-c:..;. ~.!: ~,11t~"Jes. ~he provisions of the vagran cy Act
~~~ 10 justifiable but the present manner of its
enf'o r cer.ent , it is suboi tted, clearly is not 11 .1

This dissertation is about t1}e ftenyan vagrancy Act of
1968. Its theory and practice. The Kenya constitution
contains a Bill of Rights (2) entrenching cer t.ain fundamental
rights and freedoms of the Lndividual. The constitution
quarantees tho; freedom of movetierrt to all citizens.l))But
it appears that the Act has in both theory and practice
undermined some of those rights and freedoms. Indeed,
there is a question whet.her the Act itself is not unconst i-
tutional.

The stated intention of the Act was the suppression
of vagrancy and the care and rehabilitation of beggars.4
That such intention was socially desirable cannot be
gainsaid, but what is clear n0\1 is that the wor-ki.ng of the
Act raises questions about its feairness and constitutio-
nali ty. Howeve r "Tell-intent ioned the legislators 'Here,
it appears that the success or failure of the Act depends
on its ap-plication. Its proper enforcement depends on the
interpretation of the Key term "Vagr'ant !". The Act itself
contains a definition of the term, but it is obviously
unsatisfactry, 0)yet the courts have made no efforts to
establish guidelines for the interpretation of the ....rcr-d,

The effect of S.3 of the Act which gives powers to
the police to arrest without "Tarrant any person who is "

". apparently a vagrant" is tantamount in practice to
conferring powers orr the police ultimately to determine

0..

who is and who is not a "vagre.nt". As?>.re suLt the police
enj oy legal immunity in, applying the section despite the JC\<.t

that they unLawf'u Ll.y infrinGe people I::" freedom of [lovement
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and associ~tion.
The .in ten t i on of this dissertation therefore is to

exam in e -:lie CO:'1st.i.tutLona l tty of the vagz-an oy Act in
rel8.t2.c-.t·:::.. (:':::::..~t:,i::1. en t z-en che d constitutional rights an d
fTcedc:-=:-...:.~-:::-':::":';.1i-,riS~2_lr'ef'er-r ed to earlier. The
cone t i.t.u t i.cn cLe ar-Ly and ey.f~essly quarantees freedom of
movement to every citizen of Kenya. But it appears that the
vagran cy Act lbi ts this freedo:n only to he who at any given
t ame can satisfy a particular police officer that he has a
fixed abode and a Law f'u.L mean s of subsistence to provide
him \'Ti th the necessities for his maintenance. whe the r- people's
constitutional ri:;ht of moveme nt should be subject to such
economic qualifications is what this dissertation attempts
to question.

It may be useful to ir..dicatethe ~{riter's approach
here. The paper traverses two distinct periods. First,
the colonial era in which we shall try to discover "Thy the
free mov~ment of natives was restricted. Second, we shall
see brj the post- colonial Kenya government~etained such
a descriminatory statute. The aim of tracing the origin of
the statute is to avoid the superficiality of analysLYlg
legal rules in isolation as divorced from the socio-
Economic histvry of the society.

The who Le dissertation is segmented into three chapt-
ers and a conclusion - In the first chapter, we shall try
to show the essence of the restriction of the freedom of
movement in pre-Independent Kenya. Chapter two attempts to
point out some relevant sections of the Kenya constitution
which purpot to enshrine the Kenya Bill of Ringhts. As vTill
be seen, it is more of a Bill of exceptions than Rights.
However, despite the maRY exceptions to the substantive right,
the freedom of mov emen t and aaso otat i.on remains a
fundamental ri@lt. Chapter three commits itself to a
comprehensive discussion of the Act itself, in an attempt
to "demystify" it.

IVE~SITY OF ~A
U RAaY
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An .in e sccoab.l e conclusion is that the unconstitutionality
in its 8_- ."l:~crt Lon is no accident. It is the foreseeable
coriaequcr.c o c:-';.' poor draf t smanshLp, The obvious faults in
the dr2ft~,-:-:",:,chip cannot be claimed to be in keeping vli th
~ the ".:::occlintentions" of the Act. It is this contrad-
iction that calls for a research into the Act. As professor
Seidman has rightly stated:

"The task of the Lawyer concerned vr Lbh legistation is
to predict that Specific legislation will achieve its

. intended objectives"(6)

It is submitted that the vaera~cy Act has failed in this
respect, and that is why we intend to raise SO!Ileal t ernn tive
suggestions in the conclusions.

This study is not exhaustive, but it is hoped that it
will help provoke more research in to this obherwLse
neglected area of Kenya's legal history. It is regretted
that in some respects, the dissertation is want ing , This
is mainly a result of the difficulties encountered in
obtaining access to the relevant fI~aterials ~7)
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CHAPrER mTE

FP':::;1)07,l_ OP ~·:OV?~·S;:TT IN P2E- INDEPBlTDENT KENYA.

the Co~cept of Human Rights
rZoconst i.t.u t Lon can justifiably claim the creation of

human rig~ts, for this is a natural law cencept pre-dating
man's first covenant vlith God \ Since that time the concept
has gone through various stages of development. It has been
propagated by Greek Sophists and the Stoics, upheld by
the Jevrsduring and after their enslaver:1entin Egypt and more
recently, in ~orporated L~ most Constitutions.

One general problem raised by the concept of human
rights is this: to what extent should the constitution or
any other legislation Lnterf'e r-e vlith individual freedom?
Or conversely, to what extent should individual freedom
be tolerated to interfene with government policy? It has
been arg~ed that once individuals elect a·sovereign, their
rights as individuals cease and one thereby surrendered to
the Sovereign.(?>

This vLew is no longer accepted, and was challenged
and re-stated by John Locke.b; Reargued that the individual
does not yield all this freedoms and rights to the sovereign
when he accepts government. He only surrenders the power

/to preserve order and enforce the law of nature. r·'Ian
retains for himself the right tolife, liberty and property
and that government is duty-bound to protect these.f.ailure
to do so means that the government has lost its validity.

rlfostconstitutions of today appearp to have adopted
Locke's view of government, thereby recognizing the
'sanctity of human rights and individual liberties. Re
covering from years 01 British Imperialism and oppression,
the Americans manifested their yearn for recoen~tion of
individual freedom and liberty in the preamble to their
constitution, th~t:
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II1;letl:e DeoDle of the United States, In ORDER TO FORH
a r.ore perfect Union, establish justice, insure
dc;-:ocTatictranquility, provide for the common defence,
nTc~0t0 the peneral welfare and seoure the blessin~s
~ ,-~ ".' "'I ..L ~..... '.. )~ •.;::: "J::'11;:.r 00 oursel ves and ournrosnenty, ol~dC\:rn::tRd
2."""~r;, -'r: -l,:;, ~ lish this constitution for the Uni ted States
of :',::-:8Tica"(4) (emphasis mine ~

This preamble clearly declares that power vests in the people
to protect their liberty.

A little over a decade later (5)the French, who had just
liberated themselves from the yoke of an oppressive fllonarchy,
r'ecogn Lzed the need for a constitutional guarantee of the
protection of human rights. In its preamble, the French
Constitution stated:-

"The French peoDle hereby solerr:¥\,lyproclaims its (SIC)
attc;tchment to tfe ri&hts"of r:";.~Y\ and the principles ofnatlona~ soverelgntJ ••..o.

The French Constitution recognized human rights. It begins
\<litha declaration that the community aha LL be based on the
equali ty and solidanty of the peoples conposing it (7). Arti-
cle 2, then declares ttat France is a Republic and shall
ensure the equality of all citizens before the Lav , The
Republic~ Notto io "Liberty, equality and fraterl,inity~
Another interesting part is article 3 wh i.ch vests national
sovereignty in the people and declares that no section of
the people, nor any individual, may attribute to themselves
or himself the exercise thereof.

Both the P~erican and the French constitutions reveal
,the honourable recognition accorded to individual rights and

freedoms. This supports the proposition that in the original
social contract wh Lch created governemnt, the individual never
surrendered all his rights to the sovereign, he retained
some fundamental freedomso

On the 26th June, 1945 the I·rorldcommunity) assembled
as the Un ited Na t ions, .signed a charter to guarantee
protection of human richts to the future Generations.

IVE SI r . ~



The General asserc.bly formulated a Universal declaration of
human richts ~'Thichelaborated on the respect for the riGhts
of man and f'undarsent aL liberties. By its charter the United
Nat i onr. :r'c;rl.·~J'iT":1od faith in f'undament.si human rights, dignity
and ',ro:.:'tr ... 0:::' t:~eh111";13.nperson, in the equal rights of men
and vor cn .(-.,;)1-11 members pledged themselves to take joint
and s8'C2.rate ac t i.on in Co-orperation w i.th the organization
for the achievement of Universal respect for, and observance
of, human rights and f'undament aL freedoms for all Hithout
disti~tion as to race, sex, language or religions.~) The
aim ",as to guarantee protection of and respect for human
rights. Hardly 3 years later, the European convention on
human rights nade a similar declaration to guarantee human
rights.

The foregoing discussion of human ri~hts and freedoms
at international level w.i LL, it is hoped, provide a
backdrop for an examination of Kenya's vagrancy Act, which
is the·~ubject of this dissertation. But the Act concerns
only one aspect of human rights, na~ely freedom of
movement.

B. The
Hardly

protectorate
Sir eharles

Colo~ial Policy on Native ~ovement
tHO years after the official declaration of a
over what is now Kenya, (10) the cormnissioner,
Elliot armed himself with power-s of preventive

detention and restriction of movement. Barely three years
after the declaration, (11) the vagrancy Regulations 1898
were applied. This latter ordlilance provided for the a~rest
and detention of any person found asking for alms or
wander irig about w i.t.hou.t any empLoyment or visible means of
subsistence. The Native Passes Regulations 1900 was also
passed to regulate the Movement of natives vli thin the

. Protectorate. This enabled the coumissioner to make such
s;u..\~

general necessary or •.desirablel\for controlling the mevement s
of natives travelling into, out of or within the limits of
the protectorate.~2)

DurinG his period as COT1:1issioner, Sir Elliot t!ltrongly
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encourD8ed Immigration o.f" !'lhite settlers, an exercise loThian

had for-reClchi..l1grepercussions for the native population.
All ''crc'·.Tll:_:nrls'/ 0.3) in the protectorate of Kenya we re ves ted
ill til:« Co.a=i.cni one r and Cousul- General for the time being
and ~;J_(:J, o;,'.::rtrustees as might be appointed, to be held
in t2.1)_;~~ _\)::.' ~~er ~·~aje8ty. The Comm i.ssioner wa.s en powe r-e d
to make crants or leases of these lands on such terms and
conditions as he thought fit, subject to the directions of
the Secretary of State*(14) In 1902 the Commissioner promu-
Lga t ed the cr-own lands Ordinance wh i oh provided for outright
sales of land and leases of 99 years duration, a~d European
Settlemen t in Kenya commenced w Lth vigour the f'oLl.ow Lng year.

This 0-.( dinance defined "Public Lands" as "unoccupied
land" such definition disregarded the presence of the local
residents. In the eyes of Colonial property Law , natives
could not own title to Land * The application of this
ordinance naturally resulted in the displacement of many
natives. The British Settlers conveniently disregarded
the inconvenience caused to the native. This attitude of
absolute disregard of the interests and rights of natives
was expressed in the case of 01 Ole If,j ogo arid others VA. G 15
IN vIHICH THE COURT, QUOTETG w i.t h approval a Botswana (then
Bechuanaland) case ~6)emphasised that:-

"The idea that there may be an established system
of law to vrh i.ch a man owe s obedience and that at any
moment he may be deprived of the protection of that
law is an idea not easily accepted by English IQ\.;yers.
It is made less difficult if one remembers that the
protectorate is over a country in wha ch a f ew
dominant civilized men have to control a great
multitude of the semi-barbarous".

This pronouncement was emplifying the official view on land
occupation and native displacement. Simply stated: the
economic interests of a "civilized" people had to be served
whatever socio-economic in convenience this caused the
"semi- barber£)~".such promising conditions induced European
settlers to mi~3rate to Kenya.

~ftsrTY OF NA'
UIRAlity
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The i~~edi2te problem the settlers faced was labour
short::,-~n.. '::'':-)0 ~,·,tives had 1:'0 Lncent Lve to tr ork , They could
CO!~~;o:::,~'.'.:,:: l'L,.r.-. 'i:ithout a morie t ar-y income. The Settlers
(noct ':'0. i)~~: ~;cre not very ceaLthyO, (17) therefore, pressed
C;ovs~: " ~<»'ly finacial, admi.n Ls t r-at Lve and legislative
prc.__;'-, ,::', ::':l.-:ives to Lnduce them to w or'k on the farms.
(1:11e Ice). -.; ';~-,~~ o:..~~L:'C:'~ice 1901 ';~as therefore no e.ccident , its
.in terrt i on was to compeL natives to look for ,·,rageemployoent
to raise the to"x, ar..d of course the only immediate place
one could earn money was on t.l.e settler's farm. Supple:nenting
this ordinance Has the ma.s t er and sevants ordinance 1906, (18)
which irclposed prison ter::-:s or fine for negligent Hork on the
farms. This desperate ~oVe to force natives to work on the
farms -wa s also -symboLf.aed . in the short-lived "Ai.YlS'.·Torth
circular" of 1919, whi.ch empower ed administrative officials
to get Africans- womenand children Lnc.Lud ed - out of rese-
rves to Hork on European farms.

White settlement created all sorts of difficulties
for the'Africans. The policy of land alienation led to the

"-creation of native reserves, wher e the land was inedequate
for the expand ing population. By 1930 there was "lready
created a landless class in r:iaragoli, Kiaobu and Fort Hall.
In his evidence to a labour co~ission as early as 1912,
a witness from Kapenguria stated:-.

" I came to Hombasa because ••• there is nothing at
home • • • there at home the people die of hunger. "(19)

The native Authority ordinance 1912 wa.s enforced more than
ever before maLYllyto increase the power of chiefs in colle-
cting hut tax and controlling the overpopulated reserves.
The Chiefs were empower-ed to issue orders regulating the
movement of nat Lve s from the juriSdiction of one headman
to that of anothero The chiefs were also authorised to
recruit their subjects into "Her VJa;iesty's Service" as
carrier corps during the t••rar-s,

One result of all these measures was that life beca-
me intolerable for the Afrric~-:n Ln the? reserve.
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Consequently, most natives ultimately left the reserves
evade hut

tax ar:.j l'Cc:,;uce the .LandLcs sne s s problem. In their struGGle
fo:rr:(;~: ,,·,··...-Tiv".l, some africans werrt to live as squatters
on. tb:.: .~ , J ot cc tt Ler's .in exchange for labour. Here they
could .~;r, --,lot to till, an Ln come of 4 shillings per
manth c.!:rl 'C) :':';.!.tion of p.Q.;'}h9. Ofcourse they wo u.Ldhave
escaped the c ompuLsor-y military service s i.nce settlers
protected thier squatters from conscription.

Although some africans fow1d refuge on settlers
farms , quite a la±ger riumber moved to the towne, particu-
larly Nairobi arid I"Iombasa. Nombasawa s reputed for higher
pay. By 1925, there we r e already mar.y up-cou ....n t ry natives
in I'~ombasa. A 1921 census r-e vea.Led that there we r e more than
27,000 Africans living in Hombaaa t.ovn, (20)1:0 doubt some of
these had been attracted there by fa~tasy stories about
liberty, adventune and sophistication in the tovms.

'In creat ing reseves, the colonial government had
intended to handle africans as cOffi3odities. They had aimed
at cr-ovd irig natives in reserves so that they could pick them
for employment in t.owns or farms only when they needed their
services. Naturally, under such intolerable conditions, the
employer had the upper hand in dLcta t Lng the terms of the
contract.

This economic strategy failed. The African did not
submissively play into the hands of the wh Ltes as the
Administration wou Ld have w i shed , If the African had lea-
rnt anything from living in the reserves, it was the econo-
mics of survival. That explains why even before the First
"lorld lllar, the African could wa Lk all the I'JaYfrom Nyanza
to Mombasa, about 500¢ miles, to sell his labour in the
best market possible. As sadler admitted in 1908:

"The upcount.ry" nat ives one beginning to get
sufficiently intelligent to u..nderstand the advantage
of selling their labour in the bcst market, and as ¥

~:.: prices one higher on the coast, there is an inclination
to vro rk there in pr-c f cr cneo to up country. II 21
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It is clear from this that the Africa~s were not so
helpless L11. the Labour- market , They retained a considera-
ble illtic.~~ivc and Lndependence of action. Once out of
the Teser-,Te~, the africans offered the ir lab9ur in the

·":V~'>'...~;,.,··:,:-ocl by this"free ent er ptise" opportunity,
net i.ves ~..:;72cl in larger numbers from the reserves to the
farms and t o.ms , This soon created a Surplus of labour
both on the farms and in the towns. The economic power
therefore shifted b2.ck to the er.1:9loyer, placing him in the
position to dictate the labour 18.11 and to control native

movement. This is the very economic imbalance the natives
had tried to avoid by leaving the reserves. The first exe-
rcise of this economic power vJas-through the resident
labourers ordinance 1925 whi.ch conferred on the settler a
greater degree of control over his labourer. There wez:e

criminal penalties for offences in relation to w cr-k , lini t
on property to be owned by a squatter, and an in~'l"ease in
workip.g days. The impact of the change vra.afelt whenj Ln 1927)
charges Here brought aga i.ns t 1,261 labourers under the
resident Native labourers ordinance of whom1050 wer e
convicted. (22)

This made the Highland farm labourers more to the t.ovrne
to sweLl, up the number of the unempl.oyed , They failed to
understand that th;i:e\r freedom of ·contract 'lias long gone.
The Native passes Regulations 1900 w er-e once more rigidly
enforced. By these regulations, it was mandatory for each
native coming to town to carry a pass (Kipande). This was
not just an Identity Card. In the Highlands it was a
system of control. Employers in need of labour wonf.d

often refuse to sign the KipaYldeof their labourers,
forcing them to remain on the farm. The right to more
was therefore at the mercy of the employer. Despite this,
many natives, parti~ularly from the reserves, fO~Yldtheir
way to the t.owns:
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The result of this rush to t.owns vIclS an increase in
the nuribor cf r'edundant af r Lcans , In 1920, it wa.s noted
that th0YC '..'02:'ecbout 20,000 unempj oyed natives in lJairobi
e.Lcno , (?-:) ':!',? ~~8.irobi I·\:lJ'licipal labour officer estimated
tl~<:'tG:-10- ':':. ::"·".;':;s of 'the :::::2.1epopu.Lat aon Here unempLoy ad ,
the n2.:io:,'~:-=.'o~.'\·;r:om~·;ere "plain bad hats, potential thieves

8.Ddof t en ac tuaL vaga.bonds who ate and lived \'lith their
friends)~ (24)

~Teither the IIunici,::x:::.lCOUI1Cil nor the Governmerrt
bothered to Get accoDodation for their eoployees. Lack
of housin.g resulted in appalling S8.nitary oondi t i ons ,
There had been Lne t ance s wher e 47 people occupied a single
house built for one f'ara iLy , (5) lLYJ. African res iden t :.al
area could have only 24 latrli1e buckets for at least 1,000
people. (?6) The Oove rnment disclaimed its duty to house the
native servants on grounds that the natives wer'e , after all,
in their ovn ccunt r-y , (27) The Problem became a cute as the
populat. ion gre vr , i,vith all these r-edundent natives whom
conditions forced to raise money for such necessities as
food, dowr-yand taxes, (?8jtherg.Here cases of theft, house
breaking &'1dan increasing number of assaults uponEuropeans,
especially women. This WaS of a particular concern to the
racially conscious whi.tes.

It wouLd have been too expensive for the municipal
council to provide sanitation and housing for all these
Africans. Instead, it lie.s thought more economic simply to
control the influx of natives by pass Laws, The purpose Has
explained by a D.O., 29 in 1933 that:

11 It seems only right that it should be UIlderstood
that the t own is a non-native area in whi.ch there is
no place f'or the redundant nat i ve, who ne i ther w orks
nor serves his or her people, but forms the class
from '\'Thichprofessional agitators, slum landlords,
liquor seller~ and other QYJ.dersirable classes spring.
The exclus ion' of these redundant nat i yes is in the
interests of natives and non natives alike;) 30

The Europeans had at last realised that wher-eas it wouLd
be an cconorru.c str[~tc.3Y to ·!.ccu:'liLi.to unemployed natives
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from whorn they could choose cheap labourers, the vcn turre
was not worth the social ~nd health risks encurred. It
was equa lLy cLea.r to the unemp'Lo ye d African that the
"free en:;cr'nriue" days of freedom of contract and choice of
masters -,-;"C over. A policy was adopted and upheld till
t od2~'1 -:-;: t tL? unemp.Lo yed African had no place in tOIYn.

c. The l~G:-'::C'.I.Te3 for control.
The colonial Government hpd never intended to make

the +ovns a haven for pr-omo t tng racial intercourse o~
harmony. The t.owna wer e created to serve the rural and
settler economy. Na.i.r-ob i , apart from being the administra-
tive centre, served the distubution of commerical facilities
for the Highlands, the development of transport, and as
a recreation resort for the Highland farmiat'. Nombasa's role
was almost similar. It was to deal 1',rith the export -
Import trade and serve as a holiday resort for upcountry
settlers.

\'lith urban. centres meant for European comfort only)
it is clear that the colonial government could not tolerate
idle natives in the tovn, Both de facto and de ,ju~,
racial descrimination was the official policy. The presence
of the African in the t.owns was therefore looked upon as a
nuisance, unless he was " gainfully" engaged in serving
the needs of non African commlLlJ.iti~s. As early as 1915,
the deputy Government had made this very clear:-

" It is only proper that the tovmships, whi.ch were
primarily established for occupation by non-natives,

~ should bereserved for those who sbould properly reside
there, and that the residence therein of na.tLve s
should be confined as far as possible to those. whose
employment or legitimate business requires them so
to reside." 31

This attitude had not only an administrative backing but
. also legal force. There were already enough ordinances to
deal with the" Idle -riat.Lvee ". in the city. The vagrancy Act}
, Native pass regulations supplemented by the municipal
blyelmvs provided an adequate machinery for dealing vri th
the idle Afr Lcan in t.hC to';rl1s and rep:-ltrin t.e him to the
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reserve "\Tberehe \';-(>.sneeded more , (;32)

.:~...~;'-: ~·~·o~:.+h c Ylcl.,];reJ1cy Act , the nct ive puss Laus
ron--j.» ~.1~' r;dult n c.tLve to have a pass a.Ll ouin g him to

~:t..~"e 'l'hcr o ve r e ccnd i t Lons unde r whi ch the

~-''.:':;: 01.1 could a-: t:'..s discret ion giv c persons
':.'i:.:;:-.:. ~ n; t:) Leave t ho district for t!-~e purpose of seeking
;'Tork or selling produce to ray tha t tex) free passes.

For any other purpose, a ,99.2S -:.'as to be issued on payment
of fo* AJ'b~ after the collector or his assistant felt
satisfied vrith the reasons for leaving the district.

The Nairobi Eunicipali ty byel.av s had also addressed
themselves to this issue. It was an offence for a nat ive;

" To remain in the muni.ci paL'it y for no.re than 36 hours
excluding Sundays and public holidays i.Jithout
employment. Theonus of proof wh~re of lay on such
native, tp\lcss he had obt a Lne d from the " TOvTnclerk
or other person mlthorised on his behlaf, a resident's
or visitors pass." 33

Under this byeLavr, the accused had the bUhden of proving
his innocence, a pr-ocadusre coun t r ar-y to the Evidence Act
(4)-At one time it was ground for an appeal in RV A',.IOd!oTdak65

in which the court set aside the con-v-iction on the grounds
that it has contrary to the Indian Evidence Act to put the
bu...t\denof proof on the accused. The issue of whet.her that
law was contrary to the com-non Law doct r fne s of natural
justice "TaSneither discussed nor raised. Hovrever, in
an obi~~rDictum,the learned judge had occasion to remark:

"It is no doubt dangerous to have large numbers of
unemployed natives of either sex vrLt.hin the
municipality. 36

For '\vhi~es, to preser.;re the"1T racialistic social " dignity"
and enhence their economic and political stability, tbe
town was to be 1"id of all the "undesirables." The
strin~enCy of the v,,::";rancy or-di.r.cnce '\'lQS increased for
"security" reasons. POl' the pur-pco o of the ord Lnunce ,
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!! ','. :':J,;::':JJ~~about or w Lthout leave of the ovne.r
(c ".':: • • • lode;ing in any verandah, out l-ous s or

. "~',C'ccu:[Jie1bu.iLdi.ng or in any car t , vet ....cle
':.~!1~;cept'3.cleand not hav ing any visible means

. : ::.'t (..:~c s • tl 3·7

This 1· '1 c-\'e tt2 police w i.de power , particularly those of
makirig arrests w i.t.hout VT2.rrant. Vagrants ver e to be put
to any work available, ~ith a sanction ~f imprisonmerit if
the work was not accepted. But if no work 'Has found, he
was to be returned to the reserve, with an order for his
chief to keep him there. The VaC;YG.Dcyord Lnance Has there-
fore a statutory control for both economic and administrat-
ive expedier:cy designed to ensure that Africans in the
't own were there only for convenience.

In 1926. the Fairobi t own clerk and the Commissioner
of Police approved a new set of I,:unicipal rules. Under
S. 3(2) (a) of these rules, the African was to seek permi-
ssion t.o reside in almost any privately owned place w i th i.n
the r·:unicipal boundaries. \'!anderD1g or loitering j,n a
r-oadway vd thout "Valid excuse" during the night va s an
offence, as vTasbeing in any part of the municipality for
more than 7 days 'without being able to furnish proof of
employment. There was therefore a- series of Laws partially
dealing w i.th the issue of the " undesirables".

To compile a comprehensive programme and recoimnenda-
tions on how best the municipality could get rid of
unwanted Africans out of Ha.i.r-cb i , a l<h.cal government
Commission on urban reform was set up in 1927. It is
interesting to note tha t theCh8irwan was one r,1r. Justice
Feetham, former town clerk of Johannsburg in South Africa.

The Co~nission did not address itself to any problems
that might be peculi"8.r to the Kenyan local circumstances.
All it did was to recommend that the "Native (urban areas)
Act 1923 of the Union of South Africa" be included in the
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RARr
The Nairobi muni cipaL council vhoLl.y adopted this South
Afric~n I? ~i31~tion.

'l.'?-::.:: -rr: ~Y'Qncyordinance Has t.her-ef'o re aupp.Lemerrt ed by
t}'}i'::; -~"l byeLavr , conf'e r r ing on the municipality pow-
;;i)l':'; ,- . '-, ' ':;'::1;." Afr Lcan who shall " \'!a!lder or loiter in
~J~n:t::ty.' :~~-..:-')cl:ic p.lac e \OTi t.h i,n the nun t c i.pa.Lt.t y of
~'~airo'bi ·;.>~tHeen6 :30 p s m and 6 :30 a.m." and that any
African wouLd heed a permi t to stay in. +own for more than
36 hours without employ~ent. ?he Police was authorized to
arrest '~Tithout var-ran t such native that fails to get
employ;:nent Hit.hm this time limit. 38

The colonial government had lived up to itsobjectives.
It had aimed at achieving economic prosperity, enjoyment
of social prestige and ma:illtenance of political stability_
It was irrelevant wha.t L.'1convenience these caused the African.
This disregard of a fundamental hunan right of freedom of
movement continued throughout the colonial regime. This was
odd since Britain was herself a party to the 1950 European
Convention of Euman Rights and Fundamental Freedoms. ()9)
The con~ention's terms made it possible for the party states
to extend its application to all or any of the territories
for whoae international relat ions they were res pons ible.
Thus from 1953 Britain Has un.der an i~ternational obligation
to respect human rights not only in the United Kingdom but
also in Kenya. Howe ver , the convention did not automatica-
lly became part of the ImT of Kenya. 'This was due to the
commonLaw doctrine that a treaty does not affect the
domestic Law unLe s s the local legislature expressly
incorperates it. The result was that Kenya remained ';lith-
ot a justiciable bill of rights until 1960.

At Independence, the Government inhented a system
tprn apart by a racial and economic descrimination as
manifested in the va~rancy Act and the city council bye Laws ,

The freedom of mo'tement was subject to ones racial or
economic status ~ The attitude the .in conring Government vras
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what poJj tic2.1 and economic system the Government \-10u1d
Qdopt. ~~o 3:·~tC~would then dictate which colonial
Inctit1..;.~.~('~!;~,:c;I'e to be preserved. This ';TO shall hav e occ-

in cho pt e r-,··rri-lO we discuss tge post-
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CHAPTERTHO

':'FE :?ILL C'" RIGHTS AHD F~)3EDOHOF

l-. ','" - l Colonial GoverD"::ent..•..•.• ---..-

At Lndcpendcnco , t"t.w mee.sur-es were taken in an attempt
to reconcile stability and de!::.ocracy.First, the Government
powers were decentraljzed and its poyers divided between a
central administration and regional authorities. Second,
a Constitution was established with a Bill of Rights~ wtich
'Has to be th~ supreme Law over all other Laws B-Y1dexecutive
action.

It is l'Iith this second safegb.a~d - that of dernoc r-aoy
- that we are more concened , 'tlhether this Bill of Rights
was w oz-ka ole in the then political set up "\'.]'8.S of a more
immediate concern. ilas it not unrealistic to expect the
vho.Le colonial system to change overnight 't owar-ds greater
libera\i6m by merely inserting a Bill of Rights in the
constitution?

It must be resembered that Kenya became Independent
when -tribal suspicious and apathy were rife. In North
Eastern Province vras looming a war or succession whi.Le at
the Coast ver e attempts by the coastal group U';I;[AFBAO)
to dissociate themselves from the Kenya government. At
national level, there was a potentially serious economic
situation originating from the problem of landlessness.

These problems, aggrevated by the Sudden change of
ideology by ~he poLit i.ci.ans (2'') had one significant result:
Public order had to be maintained at the expense of hu~an
rights. The new regime had taken the same stand as the
outgoing colonial administration. The executive,judiciary
and legislat\1ye accepted it as a government policy on whi ch
national "stability" depended. Unfortunately, the result
ha s boo n t.ha t 0.1.], trio t.hio o C~:2~!J of .Go'.Tern~~:0rlt h.:o.ve

a irne d c t nrE:;se~inrr an unfettered adnu.n i.st ru t i.on at the
~ J

nr , ,
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Dc,p::Lt;:?t.r:s constitutional ~3Uarantee of the
:frsc<lo:'(" c,C ::,_v<'eTLc:ntand 2,ssociation, the urban cerrur es wer e
sti}] They were p'La ces f'o'r

... '~:~e=;ervices wer-e required there. 'I'h e

The colonial v3grancy Acts raised no constitutional
problems as to tl1ej_r validity, since thre was no Bill of
Rights protecting the f'reedoms of movement and association.
But the vag.rancy Act 1968 has a test of validity to pass,
it has to conform to the Constitution/a departure from
whi.ch renders it void to the extent of the inconsistenc~ .0)
B. The Bil1 of Rip;h,l;.s

The Bill of RightsG)neither creates nor purpots to
enact rights de-D2YQ It simply declares and guarantees
protection of already existing rights. This can be in-

ferred from the neeative phraseology in which most of the
provisions are couched. For Ln s t.an ce , a declaration that
"N 0 person shall be deprived of hLe personal liberty. • • ''5')
Surely presupposes an already existing right, for it would
be illogical talk of depr-Lv Lng one of >1{hatone does not
already have.

In Including the Bill of Rights in the Kenya
Constitution, the authors must have been influenced by the
commonlaw' dectrine tha t pe~sonal liberty is a birthright.
But vlhereo.sthe Bill of Rights re cognizes some rights as a

,birthright , It wouLd be unrealistic to assume that the
rights ~~e absolute, lIDless one means to advocate anarchy.
Rights must be curtailed if they threaten to infringe the
rights of others. After all, Indi\;fidual rightS and freedom
cannot be tolerated -eo an extent whi.ch wouLd undermine
national security, stability or development.

The Im~ortant t~sk confronting any draftsman of the
Bill therefol'c is Hlh-e to druw Lhc line o8b:cen individual
1'li.~::.11tS und c x e cut Lve p01T,'"::1 ...• fI'11i~~ problem be cr.us e
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at tr'e S['rrtG time 2'l0 .indLv.i.dua.Lshould be perra i t t cd to
i'rust:c:'-'c,';_:::~tj_on::;.laspirations. This problem i;~ 0.0 ;6:1'eo.l
to Kc\"!~\·~'.f' c; ['~cy ot;l cr COlL'1 try 1-1ith a bill or ri[';hts. 'I'h e
ex+r-

L
~~ =~(~vidu~l freedom vis-a-vis state power is

'\ i""'..J... -J. (..... ~
•..: C v I ••••.••. ) .r ~,i;f::,ctorily settled •

'.', :'~,-; t\orefore j.s not vhc tho r there is a bill
of ',' t :-:.:.~J.ccept2,ble dor ogo.tion f'r om the eubs t anti ve
:::'i[;:,':;. _.', ~<~t:yc; bi LL of ri.shts , it appear-s that deroga-
tions ~~ve bsen c~rried just too far. Every substantive
riGht i8 subject to so many exceptions that there is a
question as to whether chapter V is a Bill of Rights or
exceptions. The "richts" appear less effective wh en one
notices t.ha t most of them can be "legally" taken away by
such subjective cxc cot Lons as " provided it is justifiable
in a democratic seciety" or" \'in Lnt er-e st s of the public. !I

Even when these phrase s are explained, a quest ion of who i..YJ.

tl:.is content is the public is bound to arise. Regrettably,
-.,.rriters 8....YJ.Q courts have treated t.h i c issue liGhtly. Professor
de Smith has ~isleadinely or~ed that it is very hard to see
h ow a 12.1/7 can itself be both reasonably requi r-cd and not r-
easonably justfiable .t.6) It is more unfortunate that thiE:
vie\<Thas been entertained closer home in the celebrated
Kenyan Case of Kioko v Attorney General.U) In this case,
the appelant, who 'Has found a vag ran t by the Love r court
and ordered to be repatriated, appealed to the High Court
againist conviction. He challenged the constitutionality of
the Act/ qrguing that the Act denies one the fundamental
right of movement. The Hie;h Court held that the Act wa s
constitutional for it applies to a class of person \<Thocould
upset public order. It Has unfortunate- that Ainley C.J (
as he then 'Has) relied upon de Smith's v i.ew holding that:

" Very special facts indeed w ouLd be required to lead
the c ourt to say t.hn t t.hough a 1mV' was reasonably
required in the interests of our society, it vJaS not
reasonably justifiable in a democratic society.

With respect, both the learned Chief Justice and professor
de Smith must have misdirected themselves on a point of
fact.
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m'r e r °1 h-J . -'-' 4 . t'l.-- t' l' . d.L : ca !)['C'J .. C:'} a.c no v JUs C ,·;nr; .r.e r !'18 8.\'" l8 rcqUJ.T8
0::"not , '-T', -i v- '. -l-;.osein-!:·erestit is required. Ii l::.~~·,Tcan
"b? -....r .•..• _ ..' i~~crcsts of ~ Gi~ority cl~ss if that

. ,. ,"":~~t3 the don i.rian t class. Such c12GS can a-
-F -~~. -, its per20nal convictions on the ruled,

CC1SC:lt or interest of tho latter. The
J' .'~n Lo.HSthav o been a.r0ui..'1gfrom the falSe

prG:-Jif-l8t~: t 1::.~J'and justice are al~ays compatible, and
There is a fallacy in

I':arxobserved:
therefore th£l~e is no un just La.:,
such a contention. As Hegel and

" The history 0:::all hi therto ex~ting society is a
history 0:::class stru;~le. History is propellGd and
the f'a t e of r.en cleter!'Jined.by the "I·mrof cLae ses and
not by thc vrar of nations': (8)

EVGn Lenin .in h i.s d ef i.nLtion of "Peace and Order" observed:

" The s tat e is an organ of class d on.i.nat Lon , an o r-gari

for the oppression of one cl3.sS by another, its aim
is the creation of an "Order" wh i ch legalizes arid
pe r-pe tua tes this oppression. "9

It therefore appears clear that the structure of the
Kenyan Bill of Rights is no accident. A look at Chapter V
of the constitution arouses supic~on as to the sL~cerity of
the drafters. But tvro main weaknesses deserve notice. First
, except for section 75, all t~~ough the bill - from section
70 to 86 - the exceptions seem to ou twe Lgh the substantive
rights that ultiDately there is a doubt as to Hhether any
right has beGn quaranteed at all. It i8 interesting to
contrast section 72 and section 75. Section 72, whose
substantive right is the " protection of right to personal
liberty" Carries more than ten express Gxceptions.

I~-
Howe ve r , ~ section!\~·,rhichappears to mai..ntain riSidly its
substantive right of " protection from deprivartIion of. ;~~
@roperty" creates 8.l1 impression that the Bill was meant to
serve the L'1terests of the propertied class.

The Ndetwa Comn i ssi.on(10) Identified the unrealistic
c cnc t r-u ct : (1 o:" t.l~,- __,-."1'-' ~1 Bill of Ji,"~hts to t.h.. comion m,~h,
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an d rosco~:.:~,·?~:d::dtt-:::e s t ab L'isl.merrt of the institution of 2.n
Ocbud::::'~::~l' i":' t.l2G8 rj.'2:htsl .•e.r'o to be mor o meanin{,:ful and
bott or ~",:."~)t oct ed , The of'f Lc LaL [,;overnI'1entresponse HeE)

It rejected t~e reco~andation outrieht,
L'" office '[2.S unne ce asa.r-yin our po.rliame-
':~' ·.~h:-1'0 the ::;cvernment and its sor-vants can

1)11f 0:' ";;.~~~..

r-"} ., -~••.•.. ...to .•• ~....•. .i : L~:' C:; ~;:"lC ~;.o~tterC8.n be l"'l.}.Ged
L'-,

a p8.rlia~entary quation.CiJ)
in parliament by

The bill conta ins 2,10i uities that could be fittingly
aocoun t ed for :LlJ.hTO different YTays. One proposition is that
except for 6.75, the Bill of RiGhts in the Kenya constitution
wa s a h21f- he2.rted measure. It C8n be Qrgued further that
as a result of the excessive exceptions, One ca~not be sure
of the extent or even existence of a right lli~tilthe court
so pronou~ces. In such Qt}certainty one is left in the dark
as to whe th er a pazrt Lcu.Lar'ezecutive action is Ultra v i.ves- -.--~--~~• uthe constitution or" reasonably justifiable • • • This in
effect me:ins that until the court so declares, one can
hardly ascertain his ri0ht. Such conclusion howeve r ,
sOlL.'1dsabit exae;~erated and too lfational, and of course,
rep~n2..nt to the natural Law right of human dignity.

An aLternative proposition is that the section
purpoting to quarantee the right shcmld be read first and
then the exceptions counted out accordingly. What remains
of the substantive right is then to be construed as the
right the constitution :Lntended to confer.

Section 72 is straight for-uard and it is likely to
arouse no problems. By its construction, the section appears
exhaustive. Therefore, si.n ce the exceptions one soclearly
enumerated, in ascertaining the limit of the riGht, one
simply has to see whether it falls within the ten exception

.enumerated. If any executive action fails to be justifiable
under either of the ien exceptions, then that action is
ultra vires the constitution, and theaffected partly is
entitled to a remedy in· fort.

t"£~SITT OF
U y
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Section 80 guQ~antees the freedoms of assembly llilda
8~~OCj.~- __1 ;C.~_11 "" OI-}1,T

4

\ '1c(1 the -'l-o·}lts"re no+ exe r-cLs ed t Iv.-F" . rr- ~ - u_ - __ ." '_.'"" c _< 1.:.:;, o. . u ,_ .~_ 0 ",.,.rlnr..>e
tho ri,'::~~~;)c': others. The only exceptions to this right are

:L,~t ?rorrt:.::;of defence, public safety, order, mo-
Ith. ~ven whre the above conditions are

SOL t i:]':~.. ::, '! ') C18 ';;111 be denied the ri,zht of association
if ouch ';'8~:t:"c;, .i.n t w ou l.d 2.D'Oear r-eas ona bly lL'1jUStified in
a do""ocY''''+icsoc Le tv 11'1\'"-' _~! ~ 0.. ".J _ w '"-' •....• .....,lJ v • \.__ <)

Freed03 of ~ovement is guaranteed protection by
section 81 of the constitution. No citizen shall be depri-
ved of his freedom of movement w i t han and out of Kenya
except under the condit ions st.at ed in S. 81 (3). The
constitutional guarantee shall hcvreve.r , not be invoked
whe re one .ic Lawf'u.l.Ly detained or his movement restricted
by order of court pending an L'1vestigation. It is also no
constravention of this section if the freedom is denied
by authority of aLavr , provided that Law makes provision for
such restriction wh i.chmust be in the interests of defence,
public safety or public order. It is also intr2. vires
the constitution if the law so made makes provisions to
persons generally or any class of persons provided such Im'l
is reasonably required in the interests of defence, public
safety, order, mo~lity, health or the protection or contro~
of nomadic peoples. This is not enough. That Law purpoting
to restrict movement must satisfy yet a'1other condition,
It must be r-easonab.Ly justfiable in a democratic society.

'fThe exceptions anumenated in subsections (d) to (g) are
clear and arouse no constitutional difficultY~4)

By now, it must have been made clear that despite
the many exceptions to the substantive right, there remains
at least something wor th the name- Bill of Rights. Freedom
of movement and association is guaranteed, and the only
conditions under ,\"lhi~hthe individual can be denied that
freedom are clearly enumerated. Interpre~ted in the tight
of section 3 of the constitution, any Act purpoting to deny
the citizen either of these freedoms must satisfy the
conditions set out .i.n sections 72, GO and 81 othc rw i.ae
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the ~lrpotsd re8triction is void a~d the Act Unconstitutio-
nc.L, ',."-'. ~l'" 1 ccucccucnc e t~erefore is that, the citizen
\'7ho;'·::..,~~"- '1"'.8 been so infri..Ylc;edcan seek redress in a cour-t
of : r- -,.0>, the test of va.l idf ty 0 f any Act' of
p<,.::-'~ ·:·.r)~;it'!Cto deny a citizen of his or he r rights

',. ['!'2oci~"t.ion must be; construed in accordance
vl~~ L~~ :~21Dtions in the Con3titution.

'I'ha t is the cons t i tut ional l!,u2.rantee. To vrhat ext ent
it can be upheld mainly depends on both the political and
economic system of the Kenya society. As we shall see in
(L11,eipterLll, the intension of the Act was to cater for the
poor and disabled and afford them a mote respectable means
of liveLhood.

/

Surely it '\'72.S a naiVe aasumpt ion that a bougn.ise
parliarlent could cOE1IIlittedly cater for the interest of the
poor and disabled as if Kenya is a welfare state. Regrett-
ably, t1:lis is the .irapr-e s ei.on the government creo.ted to the
parliamentaria~s and so the Bill successfully sealcd through.

The wor-d in g and admin Ls t ra t Lon of the vagran cy Act -,
1968 has proved the government's ha1f- hearted attitude
t owar-ds the betterment of the lives of the disabled. In
the next chapter, u e shall have occa.asi on to examine this
half-heartedness as we demystify the vagrancy .Act itself.

"
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CHAPT3R THRi:::E

':--~ 1)--·:::'!SrIPIC:'\TIOn OF TFE VI,JEtAECY AC'l':

A.

T~G Bill was presented 2S a statute fuU of social
benefits to the disabled nembers of the community.
Introducinc; it, rJ~. ;.'~atano~)explained that since
Independence the Government had been anxious to deal
effectively and in a hunans way w i.t.hthe pr-o b.l.em of street
beggars. He explained further that both the city council
and the Government had been \'Torriedef this problem. It
had long been felt by the Oovez-nraen t that a Special provision
be mad e for the disabled begga.r who wa s unable to maintain
himself othe rvi.se than by vagrancy. The vagz-ancy Act
already in force applied to vagrants in general, mak Lng no
distt~ction between the able-bodied vagrant and the disabled
beggar. - The r..;inister ernpha sLs ed that the only aim of the
bill was to make special provisions for the disabled
beggar and " it 'i'Ta?not intended to alter the 10 -J relat i..11~
to the able bodied vag ran t " (2) (emphasis mine)

It appears that the Hinister failed to see the need
for a change in the provisions relating to the able-bodied
'0agrant. It is this misconception that has rendered the
applicotion 6f this Act unce~titutional. The provisions in
the Colonial vagrancy Acts, v.e r-e enacted vrheri there was no
Bill of Rights in Kenya. At Independence, protection of the
freedom of movement and association "JaS guaranteed every
Kenyan regandless of race, sex, place of origin or local
connection.l3) It is therefore illogical for the T-'Iinister
to argue (by inference) that the able-bodied vagrant be
denied his constitut~onal right as WaS the case in coloniai
times. The l'-1i,nisterfailed to in terpra te the colonial
vagrancy Acts in their socio- econot1ic context. Indeed
some sections 0.:' the Act have proved UItro. vjres the
constitution.
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It is subQitted that the Minister's state~ent was m8de
Pc~ 2n.~·"'~' r.~, 8.S it vre r-e, Kenya~s 3ill of ~UGhts arid the
eco~o~~c hictary of the Colonial vacrancy laws.

':'-- ::;: :' -; J.2. ~.....r~s ho.seve r auppor t ed , evidently w i.thout
0-;l'JT~;0';' ."~' ~~ it~3 cons t Lt ut tonaL ir-rrlic:,;,tions, particularly
i +s ~_, <; •• .: __ 'C:.:;~-:' t of sorce f'undar.en t2.1 freedoms. It is in tere-
st .i.r...,:; "to not e t~ :::,t at one stace of the debate, a Government
r~ini8ter nr-ot es t ed a,;ainst an I-T. P. who quest ioned the
cons t Ltu t Lona La ty of such 2.Yl Act. The r::inister argued that
it is irrelevant for one to refer to the constitution when
infact the debate is "strictly on the vagrancy Bill. '10-) At
the time, it a!):geared that all the ministry sought ';!2.S a
mandate (thrcugh the Act) to take beggars to rehabilitation
centres. It sounded so human e , arid so the Act vias passed
on such an under-st.an din g, but with a very close similarity
to the previens co.Lon i eL Act s , Ho-c ever , our .immedLa t e
concern is Hhether this \·r2.S the proper statute to achieve
the stated aims.

B. Ambi~~ities In Dr8ftLng

~~ ~\A. """-

The constitutionalf\Taised by the Act has its assence
in the fact that s. 2 fails to define unambiguously "Thois
a vagrant. As "rill be discussed later, (5')the uLt i.raa t e
resul t is 'that the power of deciding vho is and who is not
a vagrant lies "I'lith the Police. Before a Police officer
decides 'Hhether a particular individual is " apparently a
vagrant" he must be certain of who a vagrant is. Now, how
does the Act define a " Vagrant"? 8.2 states:

"Vagrant" means-
(a) Any person having neither Lawf'u L erap.l.oyme nt nor

lawful mea~s of subsistence such as to nrovide
him reeularly with the necessities for his
maintenance, and, for the purposes of this
paraeraph~ prostitution shall not be deemed to
be Lawf'u L erap.Loymen t , and earnings from prosti-
tution shall not be deemed to be .Lawf'u L means of
of subsistence, or
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It is submitted that the Einister' s stat eraen t ",TaS made
Per :LY\.C'l'.~~'-.-~, 8,S it were , Kenya~s Bill of ~tiGhts and the
eco~o~ic hictvry of the Colonial vacrancy laws.

,:-. :;-; =)-i JJ. ';';~lS ho.reve r suopor t ed, evidently without
D:SriT8('-; :':-;11~~ its constitutional iI!1:rlico~tions, particularly
i ts :_'.~_."-..~~::'c;' '.Gle t of SOT:-:ef'undar.ental f r-eodoms, It is in tere-
st ir..:; to not e t.l: :::~t at one staGe of the debate, a Government
r-:in:Lster protested aZ2~irlst 3...Yl I·T.P.who questioned the
const atru t Lona.Lfty of such an Act. The I';inister argued that
it is irrelevc:mt for one to refer to the constitution when
infact the debate is "strictly on the vagrancy Bill. "(4) At
the time, it a~:Deared that all the ministry sought was a
mandate (thrcugh the Act) to take beggars to rehabilitation
centres. It sounded so human e , arid so the Act was passed
on such an understanding, but with a very close similarity
to the previens colonial Acts. Houev er , our .immedi.at e
concern is whe+he.r this was the proper statute to achieve
the stated aims.

B. Ambiguities In Dr8.fting

?~ ~\.st """-

The constitutionalf\.raised by the Act has its assence
in the fact that S. 2 fails to define unambiguously who is
a vagrant. As 'Hill be discussed later, G')the uLt i.nat e
resul t is that the power of deciding who is and who is not
a vagrant lies 'Hith the Police. Before a Police officer
decides lihether a particular individual is " apparently a
vagrant" he must be certain of who a vagrant is. Now, hO"'1
does the Act define a " Vagrant",? S.2 states:

"Vagrant" means-
(a) Any person having neither Lawf'uL employment nor

lawful mea~s of subsistence such as to provide
him regularly with the necessities for his
maintenance, and, for the purposes of this
paragraph. prostitution shall not be deemed to
be laHful employment, and earnings from prosti-
tution shall not be deemed to be .Lawf'u L means of
of subsistence, or
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(b) ~!.~1~,' ~: y·:~c\:! }"-:t,,;.rin-; ro fi:·:c"~l 8.~~·c=!.-'l;1~~Jl r.ot :=i~Ti~,3

2. ~:~.ti'~:fDCtOl'Yacc ount 0:: hir.o eLf, ~:.~ld f or Durro-
C';"" (j~ i-'l'l'co p~ll~~r-Y'nrh r,y" r r""""''''on lo(l""~n'-r -;;::' o~~.J'I _. -I. -.. •..• (, •..• _I_l.J. , v,_L\..) ._.'t .......•..•...... ~. _ A .. )...L-.:..~ -I "':"''':'.1.. ..:..

. ",,-'- ~,,-. 'f"'Y'C)"1d.-"h "j,}r,-,-'-'Jlr >V'~S"'-(' cu t.hous e,,' •.•.' V f •• .,J. - d ~(...I.. ~.........•. ::..•..~., o..J - \ \...,.:. : • • •.. , Ij( •.~~ ~; ~ _" , ' II1~ '''''..,J......,
~~ '.;~'.::el;oLJ.se,st;:ore, shcp or UI1CClJ.pi8clbuiLdirig
..... "~~':: oncn air o::.':'n or about any cc.r t or

'~ . , ;'~:"JJ '0::: d(:'2~::Gdto be a person l:avin,s no
'.1 ::;Je; 01"

·t:··'~~c..G!'2.!1~ a br oc ..d, or placing h Lms e Lf
-,.. ':'.:.:- ~;'J,(~lic pl:-;.ce, to bog or ga,theralus, or

(d) cc:'ly :'''']::::'82::: o f'f er in g , pr-et endLng or profess ing to
te 1'" :" ~'~: .' ~S, or 1)8Lr: '; a~_ysubtle craft, means
or "device by pa Lmi.ct.r-y or o t.herwLse to deceive
or arnpcs c upon CJLype r s on s "

s. 3. then gives a Police Officer powe r s to arrest ·•..ri thout
war r-an t any person "TtO is " a.ppcr entLy 0. vagrant': The issue
here is; to ~·;Lat type of pe r sons doe S S. 3 refer? Since the
definitions in S.2 are exhaustine, it wou Ld a:9pee.r that the
police s i.rap.Lyhas to observe \'Jhetr,er a particular individu-
al falls wit~in the four
3 can.be LDvoked.

stated .L •caueeorlOS, if so, then S.

The provision in S 2(a) raises a number of issues.
In tho first place, it seems to place the police in the
position in effect to decide for people "That are the necess-
ities for ttEiir na in tenan ce , To most people, "necessities
for maintenance" means; food, lodginG and clotl:ing, but a
particular police officer might have his own s t andands , The
fact that a person has no work and no money does not I:~r se
make him a vagrant. If a person is unerap'Loyed and in
possession of no money but lives with and is kept by a
relative or friend, then'that person could be said to
have "Lawf'uLl. means of subsistence", I12so facto, not a
vagrant. Further, the proviso that prostitution shall not
be deemed to be lm,rfu\ e~p.Loyaent creates ambIgu t Les , since
the Act does not defLDe who a prostitute is. This gives the
police a burden to~prove the u~certain.

An alternative definition of vagrancy is that given
in paragraph (b) (if the Ac t , whose inGredients are,
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account of oTIeself. The Act doss not ~u~lify
of the abode. TherefoTe,except for persons
tho ~lr coc '';:·:-p"csslyenu'nenated in S. 2 (b) all

the qua l i ty
10c1Ginz in
other forms

of "e;~ic:'1-:'0 -, C"'Y) be deemed fixed aboc e , Certainly,
sh~nties and slum3 have a fixed abode. A

po.li C" r-. .'" »-, l~ ~;:-,ould 'lot therE·fore t.ake it upon himself
to (1.':c::':" ..-~. t o ua.Li.t y of a rouse constitutes a fixed abode
tecau~e t~d ~~c statute intended to state the quality of
the "abode" then it sr.ou ld have said so expressly.

1,vhatis "a Satisfactory a.ccoun t " is open toendless
interepretation. The term is too vague to have any meaning
in Law , Eowev er , parl.iament must have Ln t end ed to make it
complementary to par-agr-aph (a) to me an ; furnishing the police
with a satisfactory evidence of a Law f'u.L means of subsistence
and a fixed abode.

In its atte~pt to give an alternative description of
a vagrant, pa~agraph (c) creates an impression of a beggar.
For an und erst.andi.ng of the paragaph, 'vie ma y ref er' to the
definition of beggar. The Act is S.2 defines the word
"Beggar" as:

" a vag ran t who , whe th oz- by reason of physical or
mental disa'0ility is unable to maintain himself

ot he rw i.s e then by vagrancy, and in respect of whom
no person has shown himself 'filling and able to r.J.ain-
tain him."

It would appear that mere mendicacy does not make one a ~
beggar. Phyisical and ment~l disability must be established
as the course of the inability to maintain himself. If
one is not disabled, either plIyisically or mentally,
but persues mendicacy, then he is a vagrant and not a
beggar. He must also be unable to maintain himself
ot he rw Ls e than by vagrancy. But since va+r-ancy does not
maintain anyone, this must have been intended to refer to
illegal employment and it is therefore clear that a person

~ \

who has never-begged but by reason of Ll1f\I':tnitycannot
l

support himself other than by scavanging or stealing "S
a vaerant.
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O'V'? ':ilio offer's, pretends or pro f eeses to tell
fortune, U:~:8:,) subtle el"tiJ.ft, means or device by palmistry
or o l.l ..·=",,~~r>., :i:-: -,.Joo :1. v80r:l.nt.(6"') This de f Ln i t Lon defir:ite-
Ly j.~,,;l':c.:' r,·~'hU'18 letters, vrithdoctors andastrolocSers. (6a)
it '.;r:"'·' "".: '<, l' th~~t it is <immaterial vlhether th e astrologer
J']".~:; '''1'','' .ivo office or simply displays himself in
tho ..

'~'.
rrllese four descriptions are all the Act exhustivcly

off~er;~ the; »o l i.ce as a guide on who is an " apparent vag-
rant". It is clear th2.t in its at t emot to define a vavr-an t

- u

8.2 f'a i Ls to come out uith a clear definition of who a
vacrant actually is. Obvious'Jif the Act so f2,ils, then S.3
is bOLLYldto .n.:ive rise to »r oblems wheri it ,q;rents the police

<~ •. \t.:le.o(<<--",,- -

the powers to arrest withoutAanybody who is apparently a
vagrant. It is 't hi s a::J.big~ty wh i ch has in effect, led to
such adrc in Ls t r-a t Lve problems as hav o r'a i aed the question \·;h-
ether the Act itself is constitutional.

C. ·.!:.,roblems In Administrat ions.

To establish whether one is an apparent vagrant, the
police is supposed to consider some particular ~hrases.
Unf o.rtunatel.y the phrases are not ade qua tel.y explained in the
Act.

1. " Enoulsh Income to Drovide ';T ith the necess it ies
for maintenance".

In practice, the statute seems to give the police the
powe r to decide for people, how much is enough for onE!s
main t.enance • To establish whe tb er one has enough income
to provide him w i.t h the necessities of mai..ntenance the
police sea:ech the person to establish how much money he
has on him at the Naterial time. The idea of people accou-
nting to the police .at anytime how much money they have is
clearly unconstitutional.t?) Except w i.bh his own concent,
no person shall be subjected to the search of his person
or prcpc:rty.Q'::) In pr:"ctice, the police never seek consent
of tllC" r'';,l~ty to be scnr-ch ed ,
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The; pro bl om cz-e a t ed by paragraph (a) is in as

ce r-ta m i.n ':' Iio~T much is enough and whct.h er- t C Beans of

sub:-:;i:i1'r;>:cr) muat be f r om a particular constant souce. Suc-

h i:J2'.l"':' ' ..:.'C:,O :L!1 EriT Osr.:an, (9) a case in whi ch t.he police h.
r-ui.r: ,: .: -;:~.,_:1~ -th;:;),ta dependant w i,th one shilling in

'0: cLai.r: tn have enough to provide for
neco;::;'Jjv~_~ ..02.' n i s E:c::.intenance, by trha t ever- s t andatrd s ,

Obviously, S1;.C!l en ar gurren t c-vr-r i.e s t"TO fallqcies; in

the fi~st pl~cG, it prGsupposes that a dependant does

not h8.ve a Lawf'u L mean s of subsistence, and t.ha t Lawf'u L
means of aube i.s t en ce rae an s an income f r on ones' own salary.
Secondly, it purpots to set a minllnu~ ar.:ount oach person mu-

st carry in his pocket at any time in question. This is
illogical, for pa r'Li.anen t never .int ended to say so and

had it said so, this 'tIould have been unconstitutional.~O)

2." Fixed abode" and" satisfactory pccqunt of h irns eLf'"

It is difficult to ascertain wha t the Act intended to

mean by "a Satisfactory account" or "fixed aoode". As

a result, even the courts have failed to give any clearer

defini t ion of how much is satisfactory. Such issues aroser, . ,N.j~~""'--
in the case of RV .:Tya:-.1buralIJdunp;u.'.!:-l)f\i'JaS fou ..nd in victoria

street at lO.pm. allegedly hav irig no fixed abode and not gi-
ving a satisfactory account of herself. I'!hen she was

brought before the court, she was informed of the charges
against her aDd invi~ed to reply to it. She is reconded as
saying "No Hork. No woney. From Nye r-L, 27 years of age."

The magistrate then fOlli"ld her a vagrant. One question such
a finding raises is; how much account is satisfactory?

On revision of Nyarnbun,' s case, the High Court

atte~pted to lay 9uidelines which we shall discuss later.

However, of our inmediate concern is the racio decidendi
that the fact that a, poron has no wcnk and has no money

does not satisfy the definition of vagrant.
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Drcritc tt~s, th8 police have exploited ~hc a~bi-
:::lnty ~Y-, " ~r$.,.(b) to !:'3."c'-:; jndescri::!in'J,te s':;-O(JpsalJ over U'e
't o.:n : -: '<-t i:-~t}->sy deer: fit. l12) In such SHOOPS, no time
is '"j.'_.-r: ,r,) t>::; sl1s::pect to g'i',,'-e an accoun t of himself.

C' ::::";" , tte po Li c e Ln t e r-pr-at c l::ck of " fixed
r: C'---', :::~l';]:: " un co r-t a In t y of vho re one is .:?;oing to."

I~ ~~ ., '-~~~l. O'::_'::-:22.9~~3) the accus ed ,-rho' ha.i Led f r on Siaya
\·~as ar-r cs t ed L.'1. I'~2J::::-'.r.::cc;a ,'~hen he stopped at a police

station to encuire t.he route to Ka iraos i , He h2.d climed to

be " lost" and thc police charged him vIi th vag ran cy ,

Such an arrest of course is not only unconst i tut ional but

grossly unreasonable. But this should be a t t.r Lbut ed to

the ambiguity of 8.2 ~'ihich, as read 't'lith 8.3 ends up

ve s t in g to the police the po';:'er of not only a.rr e s t Lng an
a ppa r en t vagrant, but d et e rm.i.n Lng , according to tt-:e ir own

criteria, who a va gran t is.

D. PROC:S])U~E:
The .Act raises procedur81 problems. Vcic.:,r3Xlcyitself

is not a crioinal offence. The only offences it creates are
escape from Lavf'u L custody, ill treatmen t of beggars in

cen tres or breach of orders made under the Act .(~-4)Eov eve r t

the Cr un tna L procedure code is a ppLi.e d in vagrancy cases ,~5)
and this raises constitutional contradictions. Despite

the constitutional guarantee of presu1nPtion~that tbe alle-

ged vagrant is a vagrant already and therefore he has to
prove his innocence. Apar-t from this constitutional

der oga t Lon , the proSeCution is expected to prove its case
beyond re~sonble doubt. If, as we have seen earlier, 8.2.

completely fails to furnish a clear definition of a
vagran t, how then can the prosecution prove beyond

reasonable doubt an offence which the Act has failed to

define beyond doubt.

The attempt ta apply the criminal procedure Code has

also been frustrated by the problem of language. A

person charged should be informed as soon as reasonably

Pr"ctic""l'" in', le'n U""" tl:-;- 1-0 l1n(1e'l"r-;t~'(>,~s(C~1pl:D<;jQ'- -- .- •.. '~ '-', -' -_._"---'"-'_.-:_"'-'_._-'-"'" ~~-~-'-' . ~ .....•.......

min o ) of t}~" r.[l~~_: 0' thr- o f'fcn co ch:Jr~cl(l.~_G)
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In tl-:.c fiTst pl.aco , there is r.oithE:r a. v~nacu1~r nor
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TT'l\.lSvra-
hi L'i tcr:-'! for " v:::.~l~ant." Th(":;reforc, ueoc'Le charvzed of

crnn+.-,t"·'n .Ll"''''''''~' " h i -r'" - ~ '--'v2.[}rc.__<.j ..L,': __ ,,_,,-,_~o_i.atedIn'to t ..e_r vern acu.Lar , or
Xis--;:>i] .i , ~t'3 I:isi·T3.l:ili term used is "lTt1asikini"

. _J~- ::Oc.!':.Spovertyarid not vagrancy.

Hhet "J:~ __>t :~..r:.ter~dedto mean by "home" is unclear,
as 8. zc cnLt 3 4 (1) C has proved misle'tling,. The court
is empoueTed to reratriate the vagrant to the It district in
whi ch hj.s home is si +ue t ed"; Hhether "homeII 1....11this context
refers to place of ori[in or residence is not clear. The
court faced such problem LYJ.R V 3j.mi:vu.•~~7)For over 20 years,
the vagT2.ntk parents had lived \\Tith him in I·=ombasawithout
ever vi s it i.ng their orig1....l1alhome .in Kitale vrhere they
had a f'a rra , The court Vias to decide wheth er the vag ran t 's
home 'Has in KitaLe or I-~omb2.s2..It '..ms held that for the pu-
rposes of 3.4 (1) c , the l·:anis' home district is Kit aLe,
It is submitted that tr..is decision r.lust have been made
per incurianthe Eigh Court decision in Kzia I·Tainai V, -q6.8).1
a case in whi.ch it was ralcd that the court must consider
the inconvenience and hardship whi.ch repatriation wouLd
couse the vagrant if he Vias repatriated to a place he least
knOV1Sabout.

E. Repercusion5 of The Uncertainties;

VIe have seen the humanitarian reasons for whi.ch the
Act was meant. It viaS in contefmplation of this that S 3
9 to 14 of the Act i'rere include6)establishLYJ.g rehabilitation
centres and comprehens LveLy providing for their management.
In practice, this is a dead letter. Throughout the
nepublic, there are no such &J~2(t~s, Q.8) leaving the
Qourt$"'\'li~h only tvlO alternatives: either to repatriate
every vagrant or detain him.

It has been argued that the Act will help curtail
the prostitutes from soliciting 1....YJ.the street. Unforrtu-
nately it extends to restric+even wives from going out
AT TBEIR OI'm HILL,
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Almost every even irrg in tOi·m, there is a police SllOOP,
alle:sedly D.:2:-:-::cdat vag ran t e and p r o e t Ltrut.es , On such
occas s i.on s , the only ev.i.d encc tho police asks rEor is an
ident :.t:' :::'-',"cl ::..r.i1 ice.t ing pLace 0 f 'dork. The police have
usu2.1Jy ~:;.tc':::'~:l·~"tcdlack of an Identity Card to mean that
the ~..'O~".:'~ jr- cuost Lon if.' either a vag ran t or a prostitute.
This ~LS 1J~:!:'ec~8or:2.blll..inKenya's B.eGistration System wher cby

only employed ~'IO:-:1anar e r-egi.st er e d, The resultf has been
that unemployed 'Homenare likely to be scooped up as
prostitutes.

'.
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:Qi~t N~ich h2S emerged from this dissertation
_:cy La.r s 1:.2.'18, si.nce 1893, c:q been a p+Le d to
"'0 -j -=-i; 1.0:1 of the ::;:olit iC8,~:ly and e c onomi.cnjLy

.: -=-:: the KSl':2,".::....":. Soc.iet y , This ha s been done

and in
corrtrave-rt ron of Che.pt er V of the Constitution lrhich sets
up certain DL'1imu~s tandaz-ds 0:: a just society.

Wehave seen that the European settlers, the then
dominant class, applied vagr-ancy len-rs to help them achieve
their economic and political stability at the expense of the
natives. It has also been argued that '\'lhereas at
Independence a Bill of ::tights protecting funda:nental rights
He.s .int r-oduced in the constitution, a class of dominant nc,,-
tives inherited the political role of the outgoing colonial
regime. It is equQ¥.lly clear that t~~is class of dominant
n2.tives demanded the same socio-economic privilege for~erly
enjoyed by the white setter.

(

Vagraney 18.1'7sin colonial times '\'Tere for e.dministra-
tive convenience and they derived their validity from
the fact that there was no Bill of Ri.gh t s , Howe ver , the
present Act cannot avail at seLf of such defence so long
as Kenya rete.ins a Bill of Rights ·vrhich quarantibes the
freedoms of movement and aSSOCiation.\?) If the Act aimed
at giving some s oci.a.L benefits to the disabled as well as
di.sadvan t.aged members of the community, then it has
failed to do so. In practice , it is a Law against the poor
and un emp.Loyed , Unemp'Loyme rrt is a problem in Kenya and
the Government cannot afford to give every Kenyan a job.
It is therefore unr ea.sonabLe for the Le g i s l.a txi ve to pass
a Law that in effect denies people from the rural ar-ea.s an
opprtunity of lookin% for employment an~~{here in the
country, for this is descrimination on grounds of origin
and local connection. (3)
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~c h~¥e Geen t~~t various reasons render the Act diff-
cult to '-ci~~_i-i;:t(:)r. I~c is urrr-ee.sona.bLe for the Act to be

It is unconstitutional to
~ -=: i.:1 J~isc~s vh i.Le vagr-ancy itself is not

~.·=l (,::::0:128. Su:::'ely, the Act ha.s not lived
up to .::::: "~-".:, 2':"El its pur-pone must therefore be re-
defined. In such re- definition the term II v2grant" must
be more strictly and rigorously defined. This io necessary
because the police have oorrp.let eLy failed to distingn.ish

}) ."apparent vag r an cy fro::J " a.ppar-ent poverty" and tIns is
because the Act itself f~ils to do so. As a result, the
whole purpose of the Act has been defeated.

Ultir:1ately, the only ex:ecuse for retai..l1inz, the
statu t e has been t hat it helps to deal ';:ith idjhers, rogues
and vagabonds. Surely if Par-L'i.amen t ;:'ltended to deal w i.th
such class of people, then Si 182 and 183 of the penaL Code.
provide morethan 3decruate machin.ery for doarig so. It Has
completely unnecessary to pass another Act whi.ch , apart
from unsuccessfully c.ddressing itself to the self same
people covered by §s 182 and 183 of the Penal Code,
stretches to Ql1constitutional limits, thereby i~fringing
fundamental rights of many citizens.

vrnereas the st2.tute ne.ight ha:ve been necessary in the
colonial ti~es, it is submitted that the Act has outlived
itsusefulness L~ Independent Kenya. Since thelegislat~ve
has all consti t.ut.Lone.L power s to enac t , amead on repeal
any Law.(~)there is a need to exer-case these power s in
respect of the vagrancy Act. A complete repeal of this Act
is long overdue. The Penal code adequately covers what the
whoLe vagrancy Act unsuc ce s sf'uLl.y purports to deal vri the

e.
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4. This .i.s Lnd i co t ed .in the Introductions to both the

bill cud thr: -~.ct.

5. Va{!yc..nc:yAct, S. 2
6~ Seidman R, Paper No.3

70 Attemnts to trace some I~portant High court decisions
on v8.grancy proved unf ru i t f'uL, neither do the

District Eac;istTates record any facts for their find-

ng.

1. God gave man a Superior status of Freedom vrh i.ch man,

as of right, enjoys because of his un Lque ment aL and

moral develop~ent. - Holy Bible-
Genesis chapters 1 ~~d 2.

2. Lloyd, Pp 79-80 and 332.
3. OP Cit, Pp 102- 105.
4. Preamble to constitution of the United State.sof

America.

5. 1789- year of French Revolution, when the first French
Republic was founded and the Constitution drawn ,

6. Prellinble to the French Constitution.
7. Article 1 of the French Constitution.
8. Preamble to the United Nations Charter.

9. Article 55 and 56 of the United Hations Charter.
100 Protectorate declared on 15th Ju,,'1e 1895.
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loosely defined 9.S: All public Lands
.r.,~st .Af r i can :t':cote ct or-ate vh i ch f oz- the___ • 1,., .• Y

. - ~' .-- are subie ct to the «rcn t r oL of Her ;:'~aiestv
'-' u v

(_1=-; '. ~ .• ~ .".~- :; of 2.!lY treaty, conve~tion, acree~ent or of
!.cr . ~~s~tyls nrotectorate a~d all l~nds which have
been O~~!'18.y t::'.v2[~fte!' be acquired by Her Ila j es ty

under the Land Acc u i s LtLon Act 1894 or othervTise
how s ceve r ,

14. East J~frican (Lends) order in council 1901, section 1
15. 5 3.A.L.R. ~o at P 97
16. ~ V ~arl of crewe ex uarte Sekgo~e (1910) 2 K B

576 at P 609-al0.
17. Except for afcII dO:-:1ina~tsettlers as Lord De Lamer-e ,

LlOSt of the other settlers we r e .in expe r i.e dc ed uoor
ex-soldiers, or -penni I -:-ss wh i, tes and coloured from

.Southern Africa who lacked capital.
18. Regulation NOo8
19. Nombasa labour Commission 1912-13 at P 184.
20. Iv!ombasaAnrrua L reports 1921 P.2.
21 Sadler to sec of state in correspondence relating

to affairs in East African protectorate, C m d
4122 of 1908 at P. 26

22. Furedi F., at P 187.
23. Estmate by the Chief Native Comnissioner,

ALYls-derthsee E.A.S 22.5.1920.
" Report of the Gener2.l purposes COm.1Tli tt ee of the
~Tairobi f.lunicip2.1 Council.

24. E.A.S. 15.3.1937
25. Rhodes House, H::;sAfr. S 633

Corydon 5/1 memor2.ndumto the Native Location of
Nairobi. ":

26. Annual Hedical Depar-trnerrt Reports 1947 P 22-29 and

1948 at P 23.
27 • K.~-. "",.T.p.i)cmr S. 1~·()7. 7(':. 257.

11.~__.lS30



28. \'Iith L'1traduction of monetary economy, dovrr y b8:~an
to be p:"'.idi~ c?sh and the pco pI.e in the ru ra.L a.r-e as
lool:ed upon these in the urban 2.reas to meet such
eZT)C:.f1 ses as tp.xes, food and do-r.,,¢ryon 't le ir behalf.

29.--:0') ;L.s ·~3rl).LLj13.ge- D. O. IlaLrob i , and faroerly a
:·J.i.:>ici~)8.1Affairs Officer.

30. Eairobi I:unicipali ty Archives, File he8.ded
- 1T8.tiveLoca t Lon FeI:"!orandumon Native Affairs by
Br'ummage , IfunLc Lpa.L Affairs Officer E.D. about 1930.

31. M.H. Moore - Deputy Governor, riTombasa.
In co. 533/405/17010 - If:ooreto passfield, 22.1.1915.

32 riIigrationfrom the reserves to the Urban area had
created labour shortage in the former. For discussion
f t.h i V Z b R IT \ \\1) . . t .o _ lS, see - an avarlen urg -'-•.,.f-.., .....rlI!lllve

colonial accumu l.a.tionl~

33. Nairobi T{unicipali ty ( Amendment) Bye Laws 1944-
Bye Law no. 212.

340 The Indian Evidence Act ( then ap~lied in Kenya).
35. 21 (2) K.L.R. 57 cr. Revision case no. 223 of 1945.

36. Ibid. at P. 59.
37. Regulation no. 2 of 1898 replaced by Reg. no. 3

of 1900.
38. N.C.A. File - Native employment Bureau scheme" 8.1.

1930 and 28.1. 1930.
39 .'i>~ The Convent ion guaranteed. " The right to life,

freedom from tortu~e or inhum~~ or degrading
treatment or punishment, freedom from slavery of
serVitude, r\ght to liberty and Security of person,
the right to a fair trial, freedom from retroactive
legislation, right to respect for private and family
life, the richt to frepdom of thovCht, conscience i!nd
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rcli~ion, the riGht to freedom of expression, of
~~. -,- -~;'l r- ,...~rr-bly 'ClY1-'l ~r<"'o -·r,+~ on t f d_. c.· .'.c_ ~ ••__0;:;_. c."".c c,_u.::> vl- __u.J. ., 0 T:1Clrry,'OlLl'J.
,- ,".- .iLy , {'~d f r-cedora f'r-omdiscrimination in the
•. , 'r- •. c·"'_t of t.he se rights.
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1. The Kenya c on st i.t.u t Lon., chap t er V.
2. II;ost 1e",ding politicians in Kenya seem to have

changed their vie'I-Tson the eve of Independence:
Contrast Kenyatta IS v i ews during histrial (Slc.ter
11, P. 240- 241) and his ~2.ddJ·ess to the settlers in
(B.A.S. 13. 8. 1963)

Also Gichuru, r,cboY2.and [:Uliro, on 12.nd owne rsh i p ,
(see colin Leys P. 57). For an explanation on this
change of at t i tude see- Bl.undeu J , ~1., chapters
13 and 15.

3. The Kenya constitution, S.3.
4. Ope Cit. chapter Y.
5. Op cit. 2. 72 (1)
6. De Smith S., P. 194.
7. Crown Appeal 633/1967
8. Hegel and Earx, P. 112.
9. Lenin V.I, ~. II
10. Report of the CO~T;ission of Inquiry (~~blic service

structune and Remmuneration Commission) 1970-71
Chapter V
Recommendation No. 50-54.

11. Sessional Paper No. 5 of 1974
Paragraph 107 at P. 17.

12 It would appear that the test here is purely subjective.
13. Kenya constit~tion, S. 80 (2) d.
14. These are; IEposition of restrictions on tte

acquisition or use by any person of land or other
prorerty in Kcnyn,
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_./ v.:... i!;~po3ition of restriction to one under an
, :jo~ provided this i~ justifiable in a democra-

C H A P T ";:;l n
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1. Assistant Einister for Home Affairs ( as he then wa s )

2. Republic of Kenya, l.a t iona; Volume 16, col 3239,
20/11/62, Assembly Debates.

3. Kenya constitution, S • 70.

4. S. Oloitiptip - As s Ls tart I,:i!lister for Commer-ce and
"Industry ( as he t.hen vaa )

See- Republic of Kenya,
National Volume 16,col
3304, 21/1168.

5.
6.
6a.

7.
8.

9.

10.
11.

Pag~~,?:>-;).9
Vagrancy Act, S. (d).
It is interesting to note that astrologers rent
offices in the city and ID2.int owns of the Republic,
and advertise in the local press.
The Kenya constitution S. 76 (1),

There are 4 exceptions to the general rules (see S.
76 (2) arid none of these is any close vag ran cy ,

Unneported, District I':agistrates court at Vihiga,
CrimL'1a1 case no 425 of 1976.
Coutra. S. 76 (1).
(1962) B.A. 6790

12, See Sunday Nat Lon June , 13 1976 page 1.



Criminal c~se no 364 of 1976.

14. ~~cc: V2.::rclncyAct S 8, S, 10 (3) S. l2 and S. l4 (:3 ) •

15. OT,. c it. S. 4 (2) and S. 5 (2).
16. 80~stitution S. 77 (2) b.
l7. -, ,-:::~,(jT~c';cl, Distric ='agistr2te' s court at Harn i.ai ,

Cr~~'nul c~se no 402 of 1976.
18. (1963) -:'.i.. 322.
19. One such s cherne , "mj i wa Huruma " 'H2.S set up in

Kar-Lobang i. ::2,irobi as 2. rehabili tat ion centre.
ITml the plot be Longs to Individual LandLor ds ,

C 0 N C L D S ION S:

1. l898- The first vagrancy Ordinance in Kenya
(then British East African Protectorate).

2. The Kenya Constitution S. 80 and S. 8l.

3 • Op • c it. s. 7 0 •

4. Ope cit. S.30.
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