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INTRODUCTION :

A lot of literature on land Registration in the former trust

lands has appeared. This thesis examines the effects of Land
Registration on Kikuyu customary land tenure in one part of the
Kiambu District, Kenya. This will involve an examination of

(i) The application of sections 27 and 28 of the Registered Land
Act by the Courts (ii) The origins of land Registration (iii)
The work of land Control Boards which derive their power from
the Land Control Act® and (iv) The objectives of Land Registration
and the extent to which these have been fulfilled.

The thesis has four chapters. Chapter one surveys the general
African land tenure., It shows the true nature of African interest
in land as opposed to the British view of African interest in land.
Different customary rules pertaining to the various African tribes
and communities are examined to show that the British misunderstood
the nature of African interest in land especially as concerns com-
munal ownership.

ration and British Colonisation will be discussed., Here an attempt
will be made to show the extent or quantum of interest that an indivi-
dual had in land, the interests of neighbours and other citizens and
the remedies that were available where one interfered with a neigh-
bours land. Transactions dealing with land will also be examined
such as land sales, redemption acquisition and inheritance, marking

// ' In Chapter two Kikuyu customary land tenure before land Regist-

of the boundary and reservation of common places.
In Chapter three Kenya Land policy after 1886 will be discussed.

This chapter will show how the British explained their stealing of
land from the Africans and the subsequent Registration of land that

/followedo The part played by the Britons in Kenya and their friends
such as legal officers and the policy makers will be examined. The
motives behind British interest in Xenya which led to colonization
will be stated as they to a large extent explain the motives behind
Land Registration, ‘



In Chapter four the Registered land Act and application are examined.
The right accruing to a proprietor of land render the Registered Iand Act
will be considered and the effects these rights have on people who would
be entitled to have some interests under Customary law. In this Disser-
tatiom an attempt is made to show that counts find it unfair to enforce some
rights conferred by the Registered Land Act as a lot of injustice will
result and public order may be endanfered.

The reasons behind the enactment of the land Control Act which my
research shows pays much attention to the enforcement of Customary land
rights are discussed. This study shows that the original purposes of
the Registered Land Act have failed. This is because most people follow
customary ILaw and the obligations that arise under it, and as such they pay '
little attention to the Registered land Act. It can however be said that
the British succeeded in one of their aims that was behingd the replacement
of customary land tenure with the Registered Land Act in that their political
motives were fulfilleds This is supported by the fact that Kenya is a neo-
colonial state3 .

The Kenyan Qovernment legalised the stealing of land by the British
and declared in the independence constitution that compensation was to
be paid to any Briton who wanted to sell his land. This continues today.

The conclusion shows the role customary land tenure plays in land
transactions and disputes. It is argued that customary tenure is still
operating}, The adjusication of land disputes by elders as directed by

) a Resident magistrate is a food axa,xn:ple5 .
e



CHAPTER ONE

AFRICAN LAND TENURE BEFORE 1886

Kikuyyu land tenure before 1886 was to a large extent similar to that
of other African tribes before colonization. The word tenure is used to
desoribe the relationship which exists between man in society and land.
Western writers who have attempted to show the nmature of African interests
in land have to a large extent misunderstood them because they have not
shown familiarity with the African way of ILife partly because they conducted
their research shortly after Darwins Evolutionary Theory which applied to
different races. The Africans were taken to be inferior humen beings
undergoing evolution, This view is supported by Lugard in Chapter
fourteen of his book where he suggests that the universal development
of land is from communal holding to individual holding of 1and6.

A thorough analysis of the aims of customary land tenure is neces-
sary to understand why the Africans held their land in the way they did.
This ocan only be understood by attempting to understand the African
philosophy of life and their attitude towards land.

Customary land tenure refers to African ideas concerning holding

of land. It indicates the African's perception of the proper relation-
ship between man and land on earth. This relationship is based on a
people's perception of what in nature they are and what they see to

be the meaning of lifez To understand customary tenure we have to

see how the African sees himself and what he sees to be the end of
life. First he sees himself as a human being like any other irrespec-
tive of colour. His philosophy is centred around maintaining personal
immortalitys. The believes that the good life can only be realised if
life is commmal in that means of production are held by the whole society
or family and the extended family is the best institution of enabling

_ him to lead the good life.

Africans regarded land as a free gift from God to all his living

things to be used now and in the future9. It was viewed as the primary
source of lifelo and so every member of the society has equal access to
ite In dealing with the question of land it is necessary to comprehend
the vasis of land holding because bthis may help to indicate thé rights



which a community or a particular individual holds over a particular
piece of land. The work ownership refers to powers and privileges which
an individual may have over a particular piece of land against other
persons, The African systems of land holding has also to be viewed
against their philosophy of lifes

Individual ownership of land did not exist in Africa as it was in
the West. On the contrary an individual had in the Western sense rights
that enabled him to lead the good life. This was normally expressed by
the fact that every member of a community had a right to cultivate land
since it was the focus of existence. The capitalist economy with which
individual holding of land goes did not exist. The individual had rights
he needed for purposes of cultivation, reaving animals, gathering food
as hunting. This meant that every member of the community had equal
access to land since it was the foous of living with dignity. The
allocation of land to the members, of the community and settlement of
disputes was done by elders who were versed in customary land tenurello
The African system of land holding can be said to have been communal
but not in the sense understood by the Western writers. The true position

of African customary tenure was explained in the case of MULWA GWANORI

AND OTHERS (REPRESENTING THE JIBANA TRIBE V ABDULDRASOOL ALIDINA VISRAM 12,
where a person purported to sell land to the defendant which he alleged
had been acquired by his father from the Jiban by purchase. It was stated
that "the Wanyika believe that land belongs to God and cannot be sold either
by an individual or by the elders of the tribe, and the right to use the
land is common to a2ll members of the tribe. On the other hand individual
ownership is recognised in the results of an individuals Labours on the
land, That is to say, he can sell trees planted or inherited by himself,
and he can sell the right to make the use of a clearing prepared by him for

cultivation of short crops, but in neither case can he convey any title to
the ground on which the trees stand or which has been cleared for cultivation".

The same view was expressed in the case of TIJANI V SECRETARY OF
SOUTHERN NI 13. The appelant as the head of the Oluwa family was
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to his family.

This attitude of the Africans towards land explains their dealings
in land during the colonial period. A good example is land redemption
which was observed in Murangay. There could be no outright purchase
of land as it belonged to the clan. The sale of usufructuary rights
was firstly offered to the family members. The owner of the land
could redeem it and in most cases clan elders could redeem the land
to ‘prevent it from passing permanently outside the clan, The view
that land could be sold was totally alien to the africans. This view
was adopted erroneously asg regarded land transactions between the
Kikuyus and the Dorobo. The latter sold their usufructuary rights
to the Kikuyus (i.e. their r-ilghts of occupation and cultivation).

In the case of KIMANI V KIOI  Maxwell I held that the plaintiffs

had inherited land from their father who had originally bought the
land many harvests before 1889, It kas further stated that "the
theory of individual ownership of land is absolutely foreign to the
mind of any African until he has began to absent the ideas of an alien
ciirilisation. Buying and owning land mean nothing more than that a
man has according to native custom paid for inheriters or otherwise
acquired the rights of ocoupation and cultivation over a certain area
of land, which are his to use until he abandone them either directly
or indivectly.

This background of the African temure tells us that African

interest in land has to be viewed against the mode of préduction

that existed in Africa. Africans were either cultivatore, pastora—

lis or huhters whose life was largely communal. Cultivators practised
shifting cultivation and as such it was not necessary to have a specific

piece of land since the cultivator would be forced to look for a new
farming area as the former one got exhausted. As far as the pastoralists
were ooncerned the value of the land was tied up with the availability
of grass and so it was not necessary to have individual ownership of
land, A good example is the Masai who roamed with their herds over

a large part of Kenya searching for grass. A huniters oeeupation of

a place depended on the availability‘ of animals. They had as a result



to more in accordance with the availability of animals and so could only
have communal land. ;

The commmal obligations still prevaii‘ed often the introduction of
colonial rule.s If a person wanted to sell his land he gave the first
offer to a member of his fa.milylg. In Kinship groups some form of
tenancy was recognised. This tenancy was different from the British
nation of tenancy. The tenant was not expeoted to pay rent and secondly
he did not have any fixed time limite. The tenant could not acquire i
ownership of land by using it and thereafter claiming prescriptive
limitationgoo; - Customary law did not advocate unjust enrichment
as was advocated by capitalism and its lawse

It is thus clear clear as shown above that land was communally
held among the Africans because they believed in equality. It was
believed (and reasonably too) that treating land as a commodity
subject to ownership could lead to en slavement of some people by
others. The Kikuyus believed that land belonged to the living
and the dead. The tribe was seemed to be a trustee of the deceased
and failure to look after the interests of the deceased would bring
calamities to the land as evila spirit would cause destruction to the
people and the land secondly land was the only means of livelihood
and so everybody had to hawve access to it otherwise he would perish.

CONCLUSIONs

From the discussion gbove it can be said that African land tenure
was not commmnal in the sense of tenure in common. The main feature
is that every individual had a right to use the land and this was based
on the belief that everybody counts in society. The good life as perceived
by the Africans was to be realised by not allowing a few people to own the
land and then dictate the terms on which the land is to be used hence
the appointment of elders, It is notable that more security was enjoyed
under communal ownership as land could not be acquired compulsorily
and rents were never paid. The whole structure of land holding changed
later due to the introduction of English Law but it will be shown in the
subsequent, Chapters that cusdomary law is not quite dead but still

plays a great role in land transanctions. 7
%c/ua“\ ,




CHAPTER TWO

KIKUYU CUSTOMARY LAND TENURE:

Havings examined the main characteristics of African customary
land tenure in general before colonisation my intention in the chapter
is to show how that background fits into Kikuyu customary land tenure.
An attempt is made to explain how far it can be said that the Kikwyu
held their land communally as claimed by the Britishy, This can be explained
by goind back to the early stages of Kikuyu life and see how they acquired lax
and how they held the land after acquisition. The study will however be
confirned to Kiambu District Central Province.

It is believed that the Kiambu Kikuyus migrated from Mm'a.nga21o
and that they acquired their lands from the Dorobo & hunting tribe
which ocoupied the present Kiambu area. The Dorobos held land oommmallyzzo
As argued in chapter one, the Kikuyus only paid the Dorobos for the
cleaning done, as the African's did not have the notion of land salee.
The acquisition theory was howver rejected by the 1929 land committee
which stated that the Kikuyus claimed that the hunters were merely
Kikuyus pioneers who had obtained thegr letter through first clearance2s,
lambert however claims that the Kikuyus were cheating for political
reasons as they did not want to prejudice their case. The Kenya land
commission on the other hand concluded that Kikuyus claims were based
on a process which consisted partly of alliance and partnership and
partly of adoption and absorption. The Kikuyu who migrated could be
adopted by the Dorobo. The theory of land sales from the Dorobo is
not convincing because we do not have information as to who sold
the land to the Dorobo and in any case, the conception of land as a
marketeable commodity was unknown to the Africans, The Dorobo could
only sell their hunting rights. An old woman of 140 years who I

interviewed told me that she never witnessed nor heard of the Iegends
of land sales from the Dorobo. She stated that she witnessed the
acquisition of land rights in my village. The process was that if a
person wanted to acquire a piece of land, he would plant lilies around
it and thus would indicate to the other people that the land had been
occupied.



The buying and delling of land rights could have taken place if the
Kikuyus and Dorobos were neighbours. It has been claigied b y lambert that
payment could have been made in girls. In such a case land would have been .
given as bride price. I believe this could have been possible for the
Kikuyus were primarily agriculturalists and they placed great importance
on land. It has also been claimed that land could be acquired in lien
of blood money that is compensation for homioideu. This would apply to
the Dorobo as the Kikuyu needed goats as compen#ation. A few Kikuyus would
accept land as compensation. Rights to cultivate land ocould be acquired
by pledgezs. This meant acquiring rights in land against the temporary
accomondation of goats. Thés was a redeemable sale and it is believed
to have resulted from the Muranga Kikuyus who migrated to Kiambu26 .

I believe that the theory of first clearance is more acoeptable because
we do not have information as to where the Dorobo came from.

The most common form of land acquisition was and still is inheritance.
At the outset land belonged to the individual or to a small group of relatives.
latter the owners of the land increased due to overpopulation., All the
descendants of the original piorieer would occupy the land, Commmity
feeling among such a kinship was strong because of the need to protect
themselves from wild aninals and the need to clear forest to make way
for farminge This feature led to the birth of the ancestral land to which
descendants of the original pioneer became deeply attached. This mode of
acquisition tied with reference to the ancestors led to the family (mbari)
6r clan tenure of land as opposed to either communal or imdividual owner-
shipe

SALIENT FEATURES OF THE MBARI TENURE:

s

All the land belonged to the mbari and any member of the mbari had
the right to utilize it so long as no one had made claims to the portion.
Non clan members such as friends, in laws and tenants were also given
occupational rights so long as they were of good behaviour and provided
the consent of the whole mbari was soughte After the introduction of
capitalism which was introduced by the British from 1886 mbari land could
also be sold but any such sale had to be approved by the mbari, whose 3
members had the first option of buying ite No purchaser of land could sell it '
to a third party without the consent and approval of the vendors to whom he

had to make the offer in the first instance, land could only be sold to
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outsiders if members of the mbari could not redeem it. It thus appears
that under customary law, sale of land in perpetinty wes limited.
This traditional land tenure was undermined by attenation of land

to the Buropean settlers and the impact of the cash crop economy. In
1896 Buropean settlers began to settle around Fortsimith and later when
the policy of creating a whiteman's country was accepted a series of
land laws was drafted to facilitate land alienation to the settlerse.
This involved the eviction of a number of families and mbaris from
their landss

BUYING AND SELLING OF LANDY

Before 1900 land was exchanged with goats. The sale was to be
effected by the performance of some rites. After the coming of the whites
land was bought with money. It has been contended that the sale of land
depended on where and how the land was: primarily acquired>! . It has
been argued that if land was acquired from the Dorobo the owner could
give it to anybody but Iffeel that this is wrong because the owner
had to discharge his family obligations as he owed the family a duty
of care to provide lands The sons of the owner of the land had automatic
access to the land and the elders would intervene if the father refused
to give his sons land.

INHERITANCEs

After the déath of a father the land passed to his sons and the eldest
son assumed the fathers r01930 e The land then became family land and
the eldest:son assumed the title of (Muramati). Trustee but he had equal
rights with his ’brothersB1 « He could not sell the land without the
consent of his bmythers., Iland disputes were settled by a council of

elderse

MURAMATIs HIS APPOINTMENT AND ROLE

This title was firstly accorded to the original founder of the land >4
When the father died the title was given to the first son of the first
wife, If the first son was not well bebaved he could not be appointed.
The rationale behind the appointment of the first son was that he was

familiar with the land history and dealings around the place 33. He

had to see that the land was properly used. His position did not give
him more land rights than his brothers but in ceremonies connected with



agriculture he was the figureheads He could give & Muhoi’# or Muthami’?
cultivation rights but this was subject to the approval of the other
members of the family. A Muhoi was given land subject to the condition
that he would behave nicely and if he didn't he could loose his surights.
The right of eviction was vested in a Council of elders who always passed
judgement in favour of the Muramati. A Muboi was however given sufficient
notice to find another land and to harvest his crops. If a Muramati failed
to carry out his obligations and a quarrel arose between him and his
juniors the village elders were summoned to divide up the land equally
among the male representatives of the family group. It Was therefore
clear that though the Muramati had more rights as far as administration
of land was concerned, these rights were mer¢ly honorary and could be
erased if he misbehavede This as explained above was because he was a

trustee.

CEREMONY OF MARKING THE BOUNDARIES:

This was the most important and decision factor as to the ownership
of land. Ceremonies were performed to mark land sales. Since the Kikuyus
regarded the earth as the mother of the tribe land sales were treated as if
it was a marriage oeremonies3 6 o If the sale involved two Kikuyus been was
brewed like when someone is asking for another persons daughter. If the
sale involved a Dorobo a different ceremony was performed. Firstly
the agreed amount was paid and the durume ya Gwatura (The ram for marking
boundaries) was supplied by the purchaser., This was slaughtered and the
Patha’ | was taken for the ceremony of the marking out of the boundarye
Then the Dorobo led the way pointing out his marks on the trees and holes
in the ground which marked his hunting area. Four or five Kikuyu elder
followed planting lilies and other marks along the boundary accompanied
by a Dorobo witness. Each lily planted as a boundary had its roots first
smeared with taatha, If a tree was the boundary mark it was blazed with
an axe and tatha was smeared on the blaze. When the boundary had been
marked they would go and sit doewn and the Dorobo claimed the knife
which had cleared the tract, the ame which had blazed the trees, a branding
iron used for making honey barrels, which indicated that he would remove
his honey barrels and young swe. This ewe was called Mwati wa njegeni



(the ewe of the stinging nettles). The latter was to compensate
him for the stings sustained in marking out the boundary. The
ewe and the ram sealed the contract. The sale was absolute and
there was no possibility of redemption.

PASTURE IAND AND PUBLIC PLACES:

In every Distriot there were pasture lands where livestock
grazed in common. There were also salt licks and mineral springs
to which everyone had free access, There were public places reserved
for meetings and dances public paths and sacred graves where sacrifices
were offered to Gode Though the lands were privately owned, the owner
could not bar the public from using natural amenities such as water.
If a man was poor the elders gave him another piece of land. There
were pasture lands reserved for that purpose only.

Thus because of the relationship which existed between the individual
and the clan the Kikuyus regarded land as the property of the clan, The
Europeans interpreted this to mean that among the Kikuyus land was held
communally and that there was no individual ownership. This was to some
extent true because no individual could claim ownership of a piece of
land and exclude all other members of the .familys. But this falls short
of communal ownership as renderstood by the British in that each individual
within a family had absolute rights in a particular piece of land,

The position among the Kikuyu can be said to have been that during the
early stages individual ownership existed, but with the extension of the
kinship system as population increased this resulted into family ownership
and clan ownership. Though a person could have absolute rights in a piece
of land he could not sell it to an outsider as the members of the mbari had
the first option.

From this discussion it can be seen that Yikuyu customary land was
not different from the tenures of the other African tribes and as indicated
above was marked with a sort of a communal feeling.
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CHAPTER THREE

KENYA LAND POLICY AFTER 1886

In chapter one, we saw that before the coming of Europeans Africans
African land tenure could we des.rited as commmal and as stated earlier
this was due to the mode of productions In this chapter it will be seen that
changes occured to African land tenure because of the imposition of British rule
An attempt is made to show how the British stole African lands and their subsee
quent legalisation of their actions. The creation of the dual policy pertaining
to agricultural development and the discrimination that went with it is depi-
ctede It is also shown how the Europeans managed to keep off the Indians from
the highlands under the pretext that they were protecting the Africans whose
rights were declared paramount in the::Devonshire White Paper of 1923.

Great interest in East Africa started in the 1880's after several

explorers had been to Africa. The soramble for Africa among the European
powers led to the Berlin Conference of 1885 at which the European powers
agreed to Colonise Africa, Civilise the Africans by spreading christianity

and build up railways to help open up Africa to Gommeroe3 8 e Besides

these proclaimed intentions other powers wanted to get colonies in Africa

for prestige (e.g. Portugal) economic reasons and strategic reasons. The

led to the establishment of claims by various European powers over the Coast
of Africa and an underfined portion of the hinterland. In Bast Africa Britain
Germany and France were the main contestants for the acquisition of Colonies.
France however later gave up and Germany and Britain were the main competitors.
This led to the sending of expenditions to East Africa by the two powers.
Among the prominent personalities who came to East Africa were Karl Petérs

who signed treaties with chiefs in Tanganyika and the Denhardt Brothers who
signed a treaty with the chief of Wituws This led to an out cry from the public
in England as they felt that Germany would occupy most of East Africa and there
was need to protect the source of the tribe and the British missionaries in
Uganda. This led to the Anglo - German agreement of 1886 by which East

Africa was divided into British and Gerpam spheres of influence., The

Western limits of these spheres were not defined. This led to further
quarrels among the two nations because each of them was trying to expand
westwards, The Anglo - German agreement of 1890 resolved this conflicte.
Ugenda was declared a British sphere of influence and the Germans agreed

to abandon their claims to it.



At first the British Government was not eager to establish an administ-
ration, Instead Britain asked British East Africa Association to administer
it for her. In 1888 the Company got a Royal Charter and it was renamed the Impe-
rialBBritish East Africa Company. It was responsible for the administration
of East African British possessions but it failed due to financial reasons.

This led to its withdrawal from Uganda and the other part between Uganda
and the Coaste As a result of its withdrawal Britain declared a protectorate
over the remaining territory between Uganda and the Coast, The East Africa
Protectorate was declared in 1895 and in 1920 the interior of the protectorate
was annexed as Kenya Colonye. The Coastal strip remained a protectorate under
the nominal sovereighnty of the Sulta.n.‘ The Imperial British Fast Africa
Company had failed to make profit in Bast Africa because the British merchants
were not willing to invest in Kenya and secondly the Company's officials did
not have time to shoot for ivery and the Africans did not produce and commo-
dities that could be expoérted 39. It was therefore found that for the effective
development of East Africa Communication had to be improved and agricultural
development had to befostereds The British East Africa Protectorate was
not at first regarded as a ,oéuntry with a high agricultural protential, This
attitude however changed in 1902 when the Foreigh office transfered the Eastern
Province of Ug nda to the Protectorate and the areas transfered became the
Kisumu and Naivasha Provinces. |

LAND POLICY AND LEGISIATION.

Land in the interior of British Bast Africa was originally owned by the
indigneous Africans who did not treat it as a commodity that could be bought
and sold. They believed that land was a free gift from God to all the people and
as such a person could not exclude other people from it or sell it + At around
1833 the British Government had been advised by the lLaw officers that the exer-
cise of a protectorate over a state did not carry with it power to alienate
land contained therein. Control of land therein was deemed important because
of various reasons, Firstly tit was considered +that he who controls the
land is in a good position to influence the Government and secondly if the
Colonial authorities could not grant parcels of land they could not attract
settlers, In 1890's the distinction between a protectorate and a Colony



was being eroded in English constitutional theorys. Britain did not

know the rights she had over land beyond the Sultan's dominion. By

1891 the Imperial British East Africa Company realised that there were

many Buropeans who purported to buy land from the Africans. The company's
administrator Sir Francis de Winton made a proclamation which forbade land de
dealings between Europeans of whatever nationality and Africans outside

the dominions of the Sultan of Zanzibar. The aim was to proteqt the

Jand of the Africans. land hungry Buropeans pressunised the Company

to uplift the ban on land transactions. In 1894 the company realised

that there was much vacant land and thereafter decided to give cleases

for twenty one years, for residential and grazing purposes. In 1894 the
foreign office added a regulation which limited the power of the I.B.EJA,
Company to grant leases outside the Sultans pladé%’:unless the place was effective

controlled by the Company and permitted by the acting Commissioner of the
East Africa Protectorate. The provision was passed as a result of imperial
Government's realisation that there were realisation that there were areas
where the Company's rule was not effective and hence the necessity to
regulate the acquisition of land by non-Africanse In 1897 provisions were
made to legalise sale of aland outside the Sultans Dominion. This encouraged
many people to buy land, but there were some limitations as indicated in the
1897 land Regulations. According to the latter no document purporting to
transfer an interest in land outside the Sultans dominion would have validity
unless there was approval by the administrators such as collectors. The aim
was still to protet the Africans. The 1897 order in Council passed under the
Foreign Jurisdiction Act made the Indian lLand Acgnisition Act applicable in
East Africa. This was a recognition that there were some Africans who owned
land and they had to be paid compensation when tit was taken away. The 1894
regulations were unsatisfactory to the Europeans as they did not get any secure
tenure to enable investment. The govermment could not give freeholds as it
did not know the rights it had over lande The 1897 regulations gave the
Commissiomer power to enact laws for peace, order and good government of
East Africa. The Commissioner acting section 45 of the Protectorate order
in Council made the 1897 land Regulations with the sole aim of meeting the
demands of Buropeans outside the Sultan's domimion. The 1897 land regulations
indicated that the British Government did not know the rights .. it had over
land. The Commissioner could grant a 99 years certificate of occupancy. One



could not tell whether it was a freehold or a Licence and so there was no
gsecure tenure., In the Sultans land the crown knew its rights and freeholds
could be granted as indicated in THE SULTAN OF ZANZIBAR V AG 4:& No probection
was given to Africans. The Legal position of the railway Zone was however
different. The Uganda railway Act of 1896 provided for the construction of
the railway and the sale of land in the railway Zone was however different.
The Uganda railway Act of 1896 provided for the construction of the railway
and the sale of land in the railway Zone. There was a need to perfect the
crown's title to the Zone. The Zone was appropriated in may 1897 by a

proclamation made under the land acquisition Act of 1894,

The settlers demand for freehold lande. After the 1897 Land Regulations
led to the Colonial Government's appeal to Law officers of the crown for advice.
In 1899 the Foreign office case was submitted to the law officers. The case
consisted of a long recital of the history of the problems The recital began
by distinguishing between two types of protectorates. The first type was
exemplified by Zanzibar and the Bunganda kingdom with a developed administrative
and judicial system emd a recognised system of Law regulating the tenure and
transfer of land. It was further stated that these protectorates presented
no great problem as shown by the 1895 agreement with the Sultan of Zanzibar.
The recital indicated however that the situation was different with other
types of protectorates represented by the interior of the East Africa Protecto-
rate. In such a Proteotorate the recital contained "Soverighty if it can be
said to exist at all is held by small chiefs or elders who are practically
savages, and who exercise a precarious rule over tribes which have not yet
developmed either an administrative or a legislative system, even the idea
of tribal ownership is unknown except in so far as certéin tribes usually
live in a particular region and resist the intrusion of weaker tribes. The
ococupation of the ground in which a seasons crops have been sown or where
cattle are for the moment grazing furnishes the nearest approach to private
ownership in land, but in this case, the idea of ownership is probably
connected with crops and cattle than the land temporarily occupied by
them" 42.

This erroneous view of the nature of African land tenure was supplied
to the Foreign office. The law officers reply in 1899 was favourable. The
Foreign office's facts were not questioned and the points of law involved were

not discussed, It was concluded that the right to deal with unoccupied land
accrued to her majesty by virtue of her right to the protectorate, and so
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she could declare the African lands crown lands or make grants of land to
individuals in fee or for any term. This meant that all the land in Kenya

belonged to the crown.

The legal officers opinion of 1899 was given effect by the East Africa orde:
in council of 1901, which defined ocrown land as

"all public lands within the E.A. Protectorate which for the time
being are subject to the control of his majesty by virtue of any
treaty convention or agreement and all lands which have been or may
hereafter be acquired by his majesty under the lands acquisition
Act of 1894 or otherwise howsoever".

This definition of crown land was ambiguous. It was not clear what was
meant by '"public lands". The order in council laid it down that outside the
Sultans dominion there were no private lands, The term public was not defined
and so the colonial administrators were left with power to assume title to
and alienate any land in the protectorateo

In 1902 the Commissioner promulgated the crown lands ordinance whiéh
provided for outright sales of land and leases for 99 years. Europeans
Settlement in Kenya started in 1903. Rights of Africans in land were seen
in terms of occupation only. In the same year }:he crown made the 1902 East
Africa order in council which replaced the 1901 East Africa (la.nds) order
in councils The latter vested the crown lands in the Commissioner. Thexe
was also given power to make grants or leases of any crown lands, and could
make ordinances for the administration of justice peace and good government
of all persons in East Africa. The Commissioner was thus given power to grant
freeholds and leases to the settlers who were to be the occupants of the
whiteman's country. Provision was also made for the protection of Africans
in seciion 12 (3) which stated.

"In making ordinances the Commissioner shall respect existing native
laws and ocustoms except so far as the same may be opposed to justice or morality’

Acting under s, 12 the Commissiomer made the crown lands ordinance of 1902 by
which he could sell freeholds not exceeding 1,000 acres in area. The secretary
of states approval was needed for the sale of larger areas. He could grant
leases upto 99 years, The settlers obtained land in the highlands render the
ordinance between 1902 and 1915, S. 30 stipulated that regard was to be paid
to the rights and needs of natives in all dealings with crown land, Iland

in actual occupation of natives was neither to be leased fior g8olde This
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section was weakened by s.31 which empowered the crown to grant leases to
BEuropeans in lands containing African villages or settlements, but these
were to become part of the leased land only when Africamns ceased to
occupy it. It is important to note that Europeans got land in the
highlands formerly occupied by Africans and no compensation was paid.
Regard was not paid to natives right s and occupational needs due to
Europeans demand for 1and43. A land owning class was to be created but
the Africans were to be exempted. The demand for land was very great and

as a result the Masai were forced to leave their best pastures to Europeans

An agreement was made with the Masai, but when it was breached later the

44

East Africa court of Appeal said that it had no jurisdiction as the agreement

were treaties. This was ofcourse very poor justification as the Masai
were not a sowereign . The decision shows that as bhe judges were apart
of the ruling class and racists they could not pass a judgement in favour
of the Africans.

The land policy formulated by the Colonial government disappointed

the settlers because it did not allow them to own large pieces of land
secondly in freellolds The settlers however succeeded in keeping Indians
out of the highlands45 +« Since the colonial governmment wanted to get
ravmaterials, It feared that granting freehsld titles would cause land
speculation, The settlers wanted crown land to include land occupied

by Africans and this demand was met in the 1915 orown lands ordinance .
By section 5 crown land was to include all land occupied by native

tribes of the protectorate and all lands reserved for the use of any
members of any tribe. The settlers did not get freeholds of agricultural
land, but the Governor could grant leases of 999 years. Sections 70 to 83
empowered the Governor to veto transfers to members of different races.
So the Africans and Asians were to be kept out of the highlands. Ry
section 27 (¢) the Commissioner of lands could exempt some people from

the auctioning of leases in town plots47° The 1915 crown lands audinance
was a victory for the settlers and aland became a part of the crown.

Section 93 provided that disputeé between whites and Africans as to
ownership of land were to be referred to the Provinciil Commissioner
but obviously he could not be impartial. By section 54 the Governor
was empowered to reserve land for use by the Africans, but this was
still orown land as stated in WAINAINA V MURITOZC ., Tazation and land
alienation were introduced to force &he Africans to work for the whitese
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The Eurbpeans attempted to have a self - government but faileddd.
The reasons for the denial are given in the Devonshire White Paper of
1923 entitled Indians in Kenya, where the paramountcy of Africans was
stipulated though the whites were still to retain their privileged
position in the highlands. The settlers had up to this time been
successful in land legislation and and policy, but they feared that
their settlement would fail as they were a small number. They had
learnt from the first world war that the African was a human being and
could also kill. This led to the invitation of soldiers to settle in
the African la.ndsso. I think the settlers had in mind the view that
soldiers would be used to suppress the Africans if there was a rebellion.

The WAINAINA V MURITO decision caused bitterness among the Africans,
and this caused fear among the settlers. This led to the appointment of
a commissionslo The commission reported that the unrest was caused by
the colonial situation which had resulted in the alienation of Africans
land to Furopeans. It recommended that native reserves under the 1915
crown lands ordinance could be proclaimed. By 1926 only two reserves
had been proclaimed. The rest were proclaimed in 1926, In 1926 the
crown lands ordinance was amended to protect the interests of Africans 52.
Sections 54 and 55 of the 1915 crown lands ordinance were amended to state
that where land was leased to non-natives its purpose had to benefit the

inhabitants of the reserve, This was ofcourse an impossibility.

The Hilton Young Commission was appointed to look into the problem of
native lands. It recommended that a native land trust ordinance be enacted
to provide for the reservation of the land of the natives forever and ensure
that Europeans would not get interests greater than leases of thirty three
or ninety nine years. The ordinance would also provide that compensation
would be paid from crown 1and.:?, If any native areas were taken for use by
the Buropeans. The reserves declared in 1926 were set aside for natives
forever. Though the 1930 native .lands trust ordinance was passed to fine
effect to these recommenditions :it was found that it was a failure and
could not protect the Africans. This was shown by the discovery of Gold
in Kakamega in 1932, when the Africans were forced to move from their
lands and compensation was not paid.

It was realised in Britain that the land prablem had not been solved.
This led to the appointment of the Kenya Land Commission under the

Chairmanship of Moris Carter in 1932, The terms of reference of the

commission included the application of a dual policy., It recommended that
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the Africans were to be provided with more land and a trust board was to
‘be established to protect their interests. It recomended the establishment
of a similar reserve for whites, but the latter would not be concentrated
in the highlands because some of thedr had land in Kip Karen and Kaimosi,
which were rural areas,

» The settlers were still few in number and feared revenge from the
Africans, This led to the appointment of a Committee to look into the
possgibility pf attractomg ,pre sett;ere.53 The committee's recommendition
was positive and it led to the enactment of the land control ordinance.

By the latter a land Board was established to Control land transactions.
The policy was that land was to be in the hands of those who could retilise
ite Though the govermment accepted the committees report the second world
war made its implementation impossible,

In 1945 it was decided that schemes Weré to be established to assist
agricultural development. All people would have schemes but the Buropeans
would have three classes of settlers. These were to be tenant farming
schemes where ex-servicemen:would have a priority, assisted ownership
scheme which would cater for the needs of those Huropeans who had money
to buy and develop land, and a tenant farming scheme for those Europeans
who #ere already in Kenya. The Govermment was to provide funds to
purchase farms to enable settlers to begin farming., No similar provision
was made in African schemes. The settlers were still unhapply with the
colonial government because it refused to convert their ieases into
freeholds. In 1959 the settlers succeeded in convincing the Colonial
government that leaseholds should be converted into freeholds, to
protect themselves against any more by an independent governmment that
would forfeit the -leases,

The Dual Policy meant the African was to provide ILabour for the
whiteman to live ha;ppﬂy‘j? There was rise of population in the
reseve and it was considered that if the Colonial government was to
survive production in the reserve had to be inéreased. The government
did not support the using of the highlands for the benefit of the
Africans, There was no decision as to whether cusiomary tenure would

be encouraged. In 1952 the Africans took arms to expel the imperialists,
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The outbreak of violence was attributed to economic mismanagement and a
comnission was appointed in 1953 to see how land could bé used to support
the people. It was recommended that customary tenure was to be replaced

by English tenure. The attribution of the emergency to economic mismanage-
ment was hipocrisy as the whites knew that this was caused by their stealing
of African land. In an attempt to end the war the sroynnerton plan was formu-
lated in 1954 to apply to all African la.uds55 e Political heads were detained
to prevent oppoéition to the scheme. The main aim of the plan was to defeat
Kenyan nationalism by creating a landed class of conservative peoples The
process of replacing customary land tenure with English land tenure in
Central Province was effected from 1954 to 1960, From 1954 - 1956 there
were no legal sanctions. The 1956 land tenure rules were promulgated to
validate the consolidation, Adjudication and Demarcation before 1956°1.

The working party on African land tenure was appointed in 1938 to recommend
on substantive legislation that would be applied to the native areassa.

The Committee noted that in native areas a form of individual ownership

had emergeds It recommended that land Registration was to be governed by

a2 native lands Registration Bill. This was enacted in 195959. It further
proposed that a land Control Bill be enacted to erase the problem of land
transfer between different races. It Bill was passed to that effect and

it was modelled on the 1944 Land Control ordinance.,

The Land Policy in 1959 was that colonial structures would be retained.
Racial classes were to be replaced by economic classes. Some Africans would
join the land owning members and so they would opnose the Africans who wanted
to expel the Furopeans who had stolen their landelté.‘f PThe Africans were to replace
the whites. The whites were also allowed to convert their leases into freeholds
Some land in the highlands was given to the landless. The Africans still
contended that the whites had stolen their lands but the whites denied it.
This caused problems in the indépendence talks. The independence constitution
however recognised the rights in land that had been acquired by the Europeans
before 196361. The trust lands were vested in the county councils.

It is therefore clear from the above that the colonial goverment adopted
a dual policy and used all ways administrative and legal to discriminate the
Africans. The indépendent government however validated the stealing of
African lands by the Buropeans but certainly this was a betrayal of the
freedom fighters.
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CHAPTER FOUR

REGISTRATION

In chapter three we saw that the Colonial government adopted the policy
of separate development ddopted-the policy of separate -development and the
Africans were to help in the development of the European economy by providing
labour and giving up their land when it was needed by the Europeans, The apar-
theid of the colonial govermment which led to the creation of the dual policy
could not however live long as the African reserves became very overcrowded
and there was need for more land. The Africans had earlier on been used to
shifting cultivation and could not change to the other farming systems
imbediatelyo As a result of the shortage of land it was feared that the
Africans would revolt as they did in the 1950%s, Measurers were therefore
necessary to counteract the upsunge of African nationalism.

This chapter deals with the change of land policy, the commissions
which were set up to recommend the change of land tenure, and the legal |
nmeasures taken to give effect to the new land tenure, and the subsequent
legalisation of the stealing of African lands by the Independent Kenya
Government. The discussion concentrates on African areas, as the European
areas, had some sort of registration though this was short of freehold 25
It will also be shown how the BEuropeans augued that they were entitled
to the benefits of Registration which the Africans got not-with-standing
this fact that earlier on they had better terms of holding land than the
Africans. The Europeans argued that if their leases were not convested
into freehold, there would be diserimination in land holdinge.

Agricultural officers had been advocating land consolidation since the
1920's as a neccssary precondition for rural economic development by the
Africans but this was not supported by the government because colonial
land policy served political rather than economic needs before 1954.

As seen in chapter three, the Europeans were encouraged to sé#ttle in

the Fast Africa protectorate to finance the Uganda railway. They latter
sought to dominate the country politically and economically, by occupying
the white highlands. The Africans who had formely been occupying the white
highlands believed that their land had been stolen but they, were comforted
by the Devonshire White Paper of 1923,



Due to land shortage, steps were taken to conserve soild fertility
in the recerves in the 1940's but not mueh was achieved. The apronomist
were convinced that the main problem in African land relations was in
tenure and that the best way was to reform the tenure system. It was
é4lso observed that African land tenure encouraged fragmentation, was
conducive to incessant land disputes and thus disincentive td long term ¢
capital investment and an insecure basis for generating agricultural credit.
It was also argued that inheritance procedures encouraged sub division of
holdings thus leading repidly to units of sub - economic sizes, which
rendered proper land use impossible. It was thus argmed by colonial
experts that African land tenure had to be reformed and be repla.cad
with a system of tenure based on consolidated and individnalised
holdings.

It is howsver submitted that this reasoning was erroneous, because
s0ild erosion in African areas was caused by the deprivation of Africans
Co?—{ﬂeir land. The reasons also display patternalism which obtains in
many societies, as these is atendency for people to think that what they
do is the right thing. The reason also displays the hipocricy of the
colonial authorities as it is clear that land reform was not motivated

by economic but rather by political rea.sons63 o It has been argued else

where%é ‘thatTland reform was undertaken to check and countenact the
development of African polities rather than to give economic progress
a positive and tangible political significance for rural Africans.

The need for the reform of African land temure led to the appointment
of the East Africa Royal Commission in 19533 its work was to conduct an
enginty into the economic conditions in the three East African ‘l:er:’.':lto:r::i.eg5
The proposal was made by Sir Phillip Mitchel who informed the Commission
thats-

"Small scale family cultivation of land under tribal conditions
of tenure and according to traditional African methods, is
unable t0 do more than provide a low standard of l:un.ng,
settle above bare subsisistence"

It was noted that the expanding podulation of Kenya was outgrowing its
means of survival even at the bare level of subsistence a.nd' it was

therefore the Government responsibility to see that land should not
‘be reduced to desemt as a result of overpopulation by man and his stock 66.
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In terms of reference the commission was asked to frame recommendations

with particular reference to the adaptations or modifications in traditional

tribal systems of tenure necessary for the full development of land., The

commission was not plegsed with the subsistence economy which was practised

by the Africans as it was dependent on deteriorating physical conditions.

It advocated the gradual adoption of a new economic order which would make

, poseible the attainment of improved living standards, social security and
political purposes. 5

The commission favoured increased degree of economic mobility designed
to ensure, among other things that the land and the other factors of
production will find their may into the hands of those best able to use

. them in the interests of the community as a whole. Two problems were to
be encounted in the achievement of this, éne being that the Africans were
opposed to change due to the clans control of land and the Government's
paternalism displayed in the in the land policy of Kenya, with its
waterright African land units and in the legal and administrative
arrangements which elsewhere perpetuate the tribal conception of land
holding. The development of modern exchange economy could only be achieved
by abolishing the two mischiefs. The commission supported the formulation
of a land policy which would encourage individualization of title in
African land and the corresponding reduction of communal and other restric-
tive controls over African lands. It also advocated mobility in the
transfer of land, which would enable access to land for economic units.
Individualization of title was to be encouraged by the process of adjudication
and Registration.

The administrators were however not impressed, for they feared that
such a reform would lead to a premature breakdown of traditional controls
this increasing the problems of maintaining order in the reservea67.

A meeting of the colonial civil servants of East Africa and Central
Africa was also held in Arusha in 1956 to look into the question of land
holding in the three East African territories and they also recommended
individualization of land holding in African a.rea96§

The process of replacing customary land tenure with English land tenure
went on without any legal sanction from 1954 to 1956. In some areas land
consolidation had been started earlier®’, This had been done by the local

people for convenience as opposed to the colonises who wanted to introduce
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. it the to political and not economic reasons. It has been argued elsewhere

1
1

aimed at remarding the loyalists and punishing the nationalists' .

and rightly too that land consolidation was introduced as an emegency measure,
3 70

In 1956 the Native Land tenures rules were made under the Native lands
trust ordinance to govern the four processes, adjudication of peoples
interests in land consolidation of the scattered fragments, demarcating
the consolidated pieces and registening the new interest in 1and?1 The

determination of peoples interests in land was done by elders well versed

in customary law, as it was customary law rights which were to be régistered72.
In 1954 the sroymnerton five year plan to intensify the development of
African agriculture in Kenya was mbmitted73. The plan favoured security of

tenure to be provided for Africans through the granting of an indefeasible
title. The intention of the plan was to raise output especially in the
African areas of high Agricultural potential by improving farming methods
and raising cash crops, The plan called for the recognition of individual
land tenure. It was argued that the letter could be negotiable creating a
new mobility in land transfer and disposition.

In reality the plan was aimed at creating a conservative middle class

which would be too busy on the land to worry about political agitation.
The fear of the field officers that some nationalists might under the work
which had already been done was cured by the 1956 land tenure rules74. The
legal status of holdings consolidated under the rules was not clear though
it was assumed that entry into the adjudication Registed conferred legal
title on the individual holders. The rules did not mention that entry into
the adjudication Register could extinguish customary rights and interests
not shown on it, and they therefore hadn't that effect. The colonisers had
also realised that inddpendence was inevitable and the colonial economy had
to be sustained, by allowing the Africans to hold land on the same footing
with Buropeans., It was also necessary to assure the Europeans of the security
of their lands., It was therefore found necessary to change the policy of
the government concerning land holding. The need to determine the kind

‘of law that would apply after Registration led to the appointment of a
working party in 195775. It was instructed to recommend substantivd Legis-
lation to provide forethe adjudication of rights consolidation, enclosure
and demarcation of holdings, Registration of titles, the nature and form of

title, the creation of lesser interests, succession, bankruptgy, trusts and
the control and Registration of transactions in land. The commission was
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0 to advise on the machinery required for establishing registers and
e financial imptications of the various recommenditions. The proposed
vslation was to be applicable to all native lands and the commission
~had to take into account the recommendations of the East Africa Royal
:ﬁnission and the Arusha conference on African land tenure. The working
| party recommended, that the title to be issued was to be a freehold., It
- also claimed that it had observed that something close to full ownership
| 88 known to English law had grown amongst the Africans, but its observation
E ﬁu based on political observations. Co ownership was also to be discouraged
| to safeguard against fragmentation., Ownership of up to five people was to
be allowed. It also recommended that a land Control Bill be enacted to deal
with the four problems ﬁhich the Royal commission had foreseen and recommended
that they would be solved by legistation viz 1 chronic indebtness, land
speculation and landlessness, land fragnent;.;ion and problems of transfer

of land between members of different races .

Land Registration was to be governed by the Native lands Registration
Bill, which was enacted in 19593 and replaced the 1956 land tenure rules.
Control of land transaction was to be governed by the land control (Native
lands) ordinance 1959,79 modelled on the 1944 land control ordinances

The working partys report and the two ordinances gave effect to the
swynner to plan. It was also at the time that there was a consideration
by the Europeans as to how the colonial structures would be retained as
independence was ineritableao o It was planned that the racial classes
were to be replaced by economic classes, which would return create divisions
among the Africans, who claimed that their lands had been stolensl. People
of all races were to be allowed to occupy land in the highlands, and racial
reserves were to be abolished., However only a few Africans whose presence
was necessary for the purposes of the imperialists were to be allowed to our
B i the highlanis®2, ¢ was assumed that when the Africens (qualified)
gained control of the government their fellow Africans would not oppose them.

The Europeans who held agricultural leases for 999 years were also to be
allowed to convert them into fneehold883 o« It was also found necessary to
allow some Africans to occupy land in the highlands to neutralise nationalism,
The landless Africans had to be bribed by being granted some land in the

highlands. .The Africans were still dissatisfied as they were still convinced

that the Buropeans had stolen their land, this caused obstacles in the constitutior
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talks which led to inﬂm“w&. The Europeans however suoceeded85 The
_: ,iulependenoe constitution confirmed all the rights and interest in land that
, ' been acquired under law before 1963 « It also provided how land belonging
 to the settlers could be bought and be used for settling Africens in enforcement

of the then current land policy.
m 1964 four systems of land saws had been established namely the land

. oconsolidation Act, the adjudication Act, the land control act, and the
- Registered land Act. These laws were to cater for the whole country.



CHAPTER FIVE

THE EFFECTS OF REGISTRATION:

In chapter four we saw how the British succeeded in replacing cusdomary
land tenure with English land tenure in some parts of Kenya. This chapter
deals with the extent to which the expectations of land Registration have
been achieved and the extent to which a Registered owner has absolute

proprietorship conferred by sections 27 and 28 of the Registered Land Act88.

The part played by courts in the interpretation of statutes will be examined
to show the extent to which customary land law has been ousted.

It bas been argued elsewhere that the reasons advanced to justify
the introduction of statutory land tenure have not been aohieved89. The
effects of removing customary land tenure land tenure and applying the
Registered Land Act especially sections 27 and and 28 concern the mmture of
the absolute proprietorship. The Registered Land Act replaced the 1959
ordinances It has been argued elsewhere and rightly too that the Registered
Land Act is a codification of English Ia.w9o.

The Common law is the residula law to apply where there a.l’,exfgaps.g%a

The aim of Registration was to record customary land rights and inter-
pretation of statutes deals with customary land tenmure before it was acted
on by the free enterprise economy. The treatment of land as a commodity
which could not be sold by Africans before colonisation was based om

the belief that it was a free gift from God to all his living things, and
as such everyone was entitled to have access to it. This holding of land
was rooted in the Africans belief that everybody counted egually. They
knew that treating land as a thing that is subject of ownership would
lead to enslavement of some people by others, because those who own the
means of production (land) have the power to dioctate the terms on which
those without it will be allowed to support their lives as it has been
since the establishment of the colonial rule. The free enterprise economy
adwocated the individualization of land holding as , it opposed the belief
in human equality. Land Registration asspointed out in chapter four aimed
at rewarding the loyalists and punishing the freedom fighters and serving
colonial purposes. This is why today in Ngenda Lecation the loyalists
have big tracts of land. The present writer was also informed that land
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consolidation was not based on consent of those holding land under customary
law. Some people were forced to move away from their traditional lands and
were given poor tracts of land 9% The people hoped that this injuéﬁce would
be erased by the independent governmment, but the people who had got good land
through the wrong means planted cash crops like coffee to make the land
expensive to redeem.

The effect of the Europeans occupation of Kenya from 1886 was to deprive
the Africans of their land, The 1899 legal officers opinion established
the view that in a protectorate land was vested in the crown. It was
held in 1921 in WAINAINA V MURITO> that the Africans were temants at
widl in their country. The effect of the free enterprise economy on
- customary land tenure has been to make smaller the community that holds
land. The introduction of the free enterprise economony affected Africans
in that some tribes like the Masai were moved out of their best pasture
lands under the 1904 and 1911 treaties’+,  The Kikuyu land was also
taken away”’“.

The role of comrts in land disputes is important because they are the

ones which have replaced the elders in< setling disputes concerning land.
It have been argued that the courts are not oc;npetent because they are
manned by foreign personnel and secondly because the local magistrates

are not trained in customary 1aw96. As a result the Resident magistrates
court at Thika direct land disputes to elders who are well wversed in
customary land tenures. The High court on the other hand does not take
into account the opinion of the elders, because of various reasons such as
the back ground of the ;iu:d.gess?7 and the fact that most of the personnel
in the high court is composed of expatriate judges who have a foreigh legal
trainingg 8.

In examining the role of courts, we shall see whether they have interprete
to fit changing conditions, They decisions have also to be viewed against the
land history of Kenya. As it has been argued abowe the aim of Registration
was to record customary land rights and as such since no freehold was
recognised by customary law, registration did not create a freehold. The
application of sections 27 and 28 of the Registered ILand Act depend on an

individual judge. (%—zdtﬁk
Ho S
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Courts apply sections 27 and 28 strictly where customary land rights
existe In ESIROYO V ESIROY099 the plaintigg who was registered as a proprietor
of land (customary) wanted to evict his natural sons from the land. He sued
 them for Trespass and an eviction order was granted It was established that
the land in question was ancestral land but Kneller stated that customary
land rights were erased by the Registered Land Act. As a result people were
denied their shares accorded by customary law, The land control Act was introd
ced to prevent rural indebtness and to prevent people from becoming destitute
due to freedom of land sales but section 28 of the Registered Land Act as
shown in the case above is doing this.

In OBIERO V OPIYO 101 the same conclusion as that in Esiroyo was reached
The plaintiff had been registered as the land owner grandulently as it was
family land to which her co-wives were entitled to share. She sued the
co-wives and their sons for trespass and the defendants claimed that they

bhad rights to the land under customsry law and the registration was fraudulent.
Bennet I stated that the registration of the plaintiff as the owner of the
land extinguished customary land rights and secondly even if the registration
was obtained by fraud the title was not challengeable as it was obtained by
first registration. The effect of the two cases is to abolish cusdomary land
tenure as a result of which land does not serve the needs of the community

a8 a whole. As opposed to customary land tenure, registration a proprietor
very powerful. According to the traditional land tenure the father has no
power to deny the other members of the family and his children the access to
the family land. The R.L.A. has according to these two decisions destroyed
the ties between the family and the ancestral land.

In the case of MUGUTHU V MUGUTHU102 it was held by Madan I that the plai
tiff had held land under a customary trust which was inherent in the Kikuyu
ocustom, The decision has not been followed in any other reported cases. It
was not refered in the Obiero and Esiroyo cases. It is submitted that the
two cases were decided per incurim. The two cases were decided by English
judges familiar with the English may of life especially the fee simple Estate.
It was not noted that the Africans had a different conception of ownership
and upto today the society is still communal oriented. The judges did not
take into account the fact that during the colonial times the superior
courts served as intruments of colonial policy opposed to traditional
patterns of land hpldingLo3. Madan gave the right decision because he is
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acquainted with the African way of life. The two cases were decided per
igggnriul because as argued earlier the aim of Registration was the recording
of customary land rights. The cases were decided in ignorance of the constituti
the supreme law of the land, which in sections 117 and 118 declares customary
land rights properiy rights. A person has to be compensated when these rights
are taken away, Section to of the constitution also guarantees protection of
life and consequently the taking away of land rights amomnts to deprivation of
life indirectly.

Magistrates in the lower courts still administer customary law where
there is a conflict with the R.L.A. This is because the magistrates are
géﬁérally familiar with customary law, People in Ngenda location still -~
cherish their customary land rights and it is normally succession cases that
reach: the courts. The parties who go to the courts firstly agree as to how
they are to share the land, and if they have not the magistrate refers them
back to the elders 104, or advises them to agree as to how they will share it.
The writer during the fourth: term clinical programme in August 1977 noted that
the Senior Resident magistrate at Thika refuses to administer land rights under
the R.L.A, as he is not competent because as he said, he is not familiar with
land transactions in the rural areas. Courts in the area of study have develope(
a way of curing the defects of the R.L.A. The. magistrates are aware of the fac!
that land belongs to the family and during Registration a person could be
registered on behalf of the other members of the family as a trustees The land
adjudication committee was made up to elders were versed in customary land
rights, and it carried on adjudication in accordance with customary law.
Phere was no provision stating that registration conferred absolute and
exclusive rights. Iand Registration under the R.L.A. does not extinguish
customary land rights.

The absolute proprietorship conferred by S. 28 of the R.L.A. is not
guaranteed as social considerations will continue to govern court decisions.
It might do less harm if section 28 applied to people who buy land and not
those who inherit ancestral land. But even this concession is unjustifiable
because purchasers too know that land is held by families, ILand Registration
has led to crimes such as fraud which is very prevalent because of the current
ability of peopls to change their names 105. This has also led to crimes
such as assault, when people are deprived their only means of living, Under
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iand tenure it was not possible to steal people's land.



It was hoped that land tenure reform would provide the basis for an
agrariam Revolution, This was hoped to be achieved through
i) Consolidation of scattered fragments; this would put to an end division
of land into subseconomic sizes, and thence facilitate the planting of
cash crops and improvement in the technique of farming,

ii) Indefeasible titles were to be issued to prowide security against
litigation which was said to be prevalent undef customary land tenure,
this would lead to reduction of the time spent in courts and it was
hoped that the people would spend more time developing the land.

iii) Indivédual titles would guarantee security of tenure. This would
make land a marketeable commodity freely transferable and chargeable
as security for raising credit for agricultural development. _

An examination of what has been taking place in Ngenda shows that
these intentions have not been fulfilled.

LAND FRAGMENTATION:

The working party on African land tenure recommended ownership of
upto five people as co proprietors or division of the land into five
shares, The divisions were not to be below economic sizes, It was laid
down that compensation was to be paid to the heirs who did not obtain land
by those who obtained it.los
sections 101 and 120 of the R.L.A., Annual reports show that an average

of fifteen succession cases were registered each year from 1970 to 1975

These recommendations were incorporated in

and in 1977 tﬁenty succession cases were registered. This does not mean
that only fifteen people die in Nfgenda in each year. The people have recently
become sware of the need to register transmissions, but there aren't many
cases involving succession of more than five people and subsequently there
hasn't been much disfussession of land after Registration., Fragmentation
still continues on the ground because in polygamous families each wife is =~
given a separate piece of land to cultivate which is not registered in her
name. MNost sons continue to cultivate their fathers land together with
their wives and so though registers may show that the land is viable for
agriculturel development this is not the position on the ground. The

land control Boards are not concerned with economic acreage when giving

consent to land transactions.107



To some extent consdlidation and Registration have facilitated
the planting of cash crops in Ngenda location. Money lending is
done on the basis of granting the land title as security. After
consolidation people have been able to take iof their crops well if
they are in one place. Farming equipment is vhowever necessary for
improved agriculture but not many people get loans to buy farming
equipments The normally use manual labour. Land consolidation and
Registration have not succeeded in preventing fragmentation and
improvement of agriwlture has not been as extensive as it had been
hoped.

LAND DISPUTES:

Land disputes were not prevalent in Kiambu before the introduction

of the R.L.A., They were resolved by the elders. Land disputes were inten-

sified by the British who intmoduced their new concepts of land holding

which forced the Africans to confine themselves to a certain piece of

lands Assuming that customary land tenure was conductive to incessant

land disputes, it is questionable whethe:: _lfl'egfii.gtrgic_i:qg_paf?gqched,e@mi,n)

either lessening or erasing the disputes. Before Registration much
“evidence would be needed to establish a claim. ILand disputes arise

from grounds connected with the working of Registration. These normally

concern return of the purchase price and trespass with an eviction order.

In some cases parties agree on a land sale, the seller receives the
purchase price and spends it, but when the time comes to go to the Land
Board for consent he fails to appear or alternatively he agrees to sell

a piece of land and is latter lured by a person who offers more money

and so repudiates the contract with the first party. The courts have not
bben willing to grant specific performance in such a case. Alternatively

a buyer who does not know about the functions or existence of a land control
Board may buy land, build on it, cultivate and improve it in mamy other
ways., The seller may in this case get another buyer who wished to pay more
money and may due to person for trespass. Great injustice result as the
first person cannot get compensation for the improvements he has mdde on
the land and secondly he cannot get the land. The magistrates of African
origin however take a different ‘stand in such cases, and they grant specific
performance but they are always overruled by the High Courtlos. If the land
transadtions discussed above took place under customary land tenure there
would be no disputes and injustice so long as the transaction was entered

TSR 4 B
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into in the presence of some elders as witnesses, Land reform has
therefore failed to prevent incessant land disputes.

SALE OF LANDs

Individualization of land was also aimed at making it a marketeable
commodity freely transferable so that the owner could sell, lease or chamge
it without family controllo9. The land control Boards have however ignored
this becawme in granting consent they are more interested in preserving the
traditional rules than in facilitating land development. This is normally

because of the constitution of the land control Boardsllo.

Traditional rights of inheritance continue to determine the farmers
freedom of disposition. The directive that the registered owner is not
subject to consideratiohs and duties based on customary law and that the
Board may take into account family matters if they comnsider it necessary

have been ignoredu} The Gatundu Division land control Board does not

congider this warnigg112. If a family member objects to subdivision of

land the Board withholds consent, The Board also withholds consent if

the sale of land will cause hardship to a family., Before granting

consent to a land sale the Board examines whether the applicant has

any other land where he can settle because if he hasn't this will lead

to poverty, landless and social economic probiems. The Board in preventing

landlessness has hindered the treatment of land as a marketeable commodity.
Some people however sell land, but they usually sell it to buy bigger

pieces of land elsewhere especially in the Rift Valley, Though some people

buy land in the Rift Valley, they still retain their small pieces in Ngenda.
The land Board does not bother much about uneconomic subdivisions. The

agriculture officer who is supposed to determine whether subdivision will

result into unecomomic sizes can be overruled by the Board. The absolute

proprietorship granted by section 28 of the R.Lo.A. has not been achieved

due to the social considerations by the land Board members. The Board

withholds consent if an absolute proprietor of land wants to kick out

traditional owners and seil it to other people.

The _land Gontrol Act was intended to prevent accumulation of land in the
1§and of a few rich peopl?i’cia;r speculative purposes. No ceiling has however
been laid down indicating the average agricultural land that one should owne
This makes it easier for people to buy land with speculative purposes. Land




- 36 -

Registration and control have not succeeded in preventing accumulation as a
person can buy pieces of land in many places. This inturn facilitated
fragmentation. It is noteworthy that since registration land transactions
are very many. BSeery person can inturn buy land in any pert of Kenya as
opposed to the o0ld times when land could not be sold to a person of a
different clan or tribe. Iand has also lost its traditional significance
ag it is not the only means of living. The meking of land a marketeable
commodity has however place some peopke in a better position for they can
buy as much land as they can and latter sell it at exorbitant prices.

FARM CREDIT.

Registration made land a transferable asset. The granting of title
deeds was aimed at making it possible for people who wanted to develop
land to obtain credit from credit giving institutions like banks, The
title deeds were to be used as security to charge la.ndné The land Boards
approve all charges. They are however less concerned with the improvement
of agriculture which granting consent. The loan rarely ends up in the farm
as there is nobody to supervise. Some people use the title deeds to get
loans from the banks which ask for the title. It is only the Co-operative
Union Bank which does not ask for the title deed but for the security of
any cash crop which might be on the farme. The, farmers are usually members
of such a bank. These institutions do not ensure whether or not the loan
is used for the purposes it was obtained. The banks do not acdept title
deeds alone as security. The applicant has to show that he has other
sources of income to enable him to pay the loan. It is unlikely that
the banks will accept land as the sole security if a person has no any
other source of imoome. Lack of supervision renders agricultural development
impossible. ; ’
The argument that individualization land would give the farmer security
ith which to obtain credit for agricultural development is false as far as
\/:he peasant is concerned because as stated above the cannot get loans on the
basis of land as security alone. The people who get loans use them to improve
other businesses and not to further agricultural development.
It can be said that Registration has facilitated the granting of credit
in some way but thisg.;}ha.s not resulted to great agricultural development as
expected.



CONCLUSIONg

Most of what I would say in the conclusion is in chapter five which
discusses the effects of land Registration on customary land tenure., To
avoid repetition I will only pinpoint out why the aims of registration
have not been fulfilled and the measures necessary to bring about the
desired results.

The aims of land Registration were political rather than Economic.
Registration was aimed at creating a landed middle class which would
oppose the *political agitators™, As seen in chapter five Registration
was forced on the people, and so it was difficult to achieve its desired

resultse.

It was hoped that Registration of land would make it possible for the
farmers to get loans to develop their land becasue the land title would
—iggg_gé security for the loans. This has not been achieved in a significant
way because the banks require other forms of security apart from land titles
to grant loans, The small farmer who does not have any other property
besides land cannot get leans, The people who get loans do not use the
money to further agricultural development, but they wused it to improve
their other businesses. As stated in chapter five some people buy land
so as to be able to use it to get loans to improve their other businesses.
Some buy it for speculative purposes because the price of land goes up as
years go by. I feel that loans granted to farmers are not used on the
land because of lack of supervision, Some farmers who get the loans and
wish to use it on the land do not utilise it properly because they lack
the knowledge relating to modern and scientific farming. This mistake
can be remedied if the agriculture officers visit the farmers and instruct
them., The granting of loans should assume that land is sufficient security if
the small farmer is to benefit from credit facilities,

The land control Act 1967 which aims at improving land use by controlling
transactions in land has not helped in the improvement of agriculture. As
seen in chapter five, the Land Control Boards grant consent whepe the land
is to be sub-divided into sub-economic units. This is usually dictated by
social considerations especially where if subdivision is not effected one
of the parties will be rendered landless. The Act has also failed to
eradicate land speculation because it is difficult to determine what is

adequate land. The land Boards use the concept of willing buyer and
willing seller. Registration and the Iand Control Act have therefore not
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succeed in preventing fragmentation of land. I feel that if this is to be
stopped alternative means of living such as employment in industries have to be
created.

Registration as pointed out earlier has caused much injustice by making
the stealing of land easier by first Registration which is unchallengeable
and also by use of prescriptive limitation. It also legalised the steaking
of African lands by the BEuropeans and this frustrated the independence
expectations of the freedom fighters,

The injustice which results from the Registration of land has been
reduced by some magistrates who refer land cases to elders who are familiar
with land transactions in the rural areas. However much injusiice results
in the High Court as we have expatriate judges who are either not well versed
in customary law at all or well, Afpicanization of the bench is therefore "
necessary Sr alternatively the judges should be required to study customary ”
law. Customery law should also be made a compulsory subject for law
students by the couneil for Legal Tduction. If total justice is to be
achieved an overhaul of some of our laws should be done such as the
jndicature Act. Courts should not be guided by customary law but should
follow customary law.

The Registered Land Act has therefore failed to confer absolute
proprietorship upon a person Registered as a landowner, because people
8$ill have a communal feeling, and the Land Boards reduce a Land owner's
powers. As argued earlier customary law still governs the land in the
rural areas because very few people know the provisions of the Registered
#and Act except the title they get. To most people Land Registration
eir minds they hold the land

does not make much difference as in

under customary law,
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