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PREFALACSE

Although many accounts have been written on the history of the
Gusii and their way of life before the coming of the Burcpeans, no
particular treatment has hitherto been given to the legal process in
Gusii during that time. Yet it was the change in the legal process
brought about by the British which constituted the greatest admin-
strative change in the area. It was this change more than anything
else which explains the early Gusii resistance to British rule, The
change was most pronounced in the procedure followed in the administra-
tion of justice by the courts. 1t was because of this reason that I
took an interest to try to find out what the indigenous Gusii procedure

wWas.

However, I must say that the writing of a paper such as this
23 pap
presents certain problem the greatest of wiaich is to persuade old
people to recollect their memories most of which have lapsed. One
therefore sometimes finds oneszlf, &s 1 did, in a situation where he
has to choose between two conflicting versions of the same story.
g
Nevertheless the difficulties did not render it imvossible for me to

do my research to the best of my ability.

I would like to express here, my very deep gratitude for the
untiring and helpful co-operation I have been accorded by my super-—
visor Mr. David Isabirye who also took the trouble to read this
dissertation in its handwritten form. Without his insﬁéing guidance

this paper would not have been a success.

I would also like to thank all those who co-operated with me and
in this connection I would like especially to mention Brother Anthony
Koning my history teacher at high school, who allowed me to read some
of his research materials on pre-colonial Gusii. I would like to
thank ny brother Hr. John Mogaka whose financial aid I would not

have done without.

inally I would like to thank the lady who typed this paper

Mrs. Grace K, Abuga and thus made it ready for presentation.
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CEaPT LR CHRBE

INTRODUCTION

1 The General Scope

The task undertaken in this paper is to investigate into the
administration of justice and in particular the procedure followed in
settlement of legal disputes by a given community of people, namcly
the Gusii., The latter belong to the Bantu group of African people and
presently occupy the highland part of Nyanza Province of Kenya.
British administration began in the area in 1907 and MAXON who has
recently carried out a research in that part of Kenya has correctly
stated that the most significant change that took place in the period
191S to 1824 occured in the judicial system of Gusiiland’. This begs

the question What was the system before that time?

The fact of investigation into the traditional procedure for
settlement of legal disputes presupposes the existence of law in the
tréditional system. It is therefore necessary in this introductory
chapter to seek to establish whether the Gusii had any law, and if so,

what their concept of Jjustice was.

In pre-colonial Gusii Society there wes no centralized
Government and the Judicial syscem was not organized in the way we
know the present system. Gusii disnute settlemont processes are to
be discoverszble only by cxamination of the more gencral soeial roles
and relationships and particularly the lincage principle, These
social relationships were not without effect on the manncr in which
a particular decision was reached by the dispute scttlement agents
which agents I shall have occasion to inquire into before coming

to the actual procedure and practice.

Having looked at the procedure followed the question will
remain namely, whether or not the traditional system through its
institutions did serve adequately as a mediim for realization of the
purpose for which law was administered among the Gusii people. It is
in the light of this that I try in the last chapter of this paper to

find out merits and demerits of the traditional system.



ERUVesIy
LIBRARY

2a Gusgii Law and Concept of Justice

We ouzht not to be led to believe thwt because the colonial
Government mwde provisions for tho estoblishment of native tribunels
to admimster customary law and later african couris that the colonidists
did endsavour to leave customery ieW intect, In fact the establish-
ment of these can be expleined in terms of convenience., The colonial
government lucked enough adminstrators and therefore had no option
but to set up tribunals to be run in a manner apsroximating the
traditional methods2. The practice of higher courts and even the
provisions of certain enactment83 were clear indications that
customary law was not pleced at par with English law. Decisions such

as R, V. ﬂmkevo4 are 1l%§trat1ve of a situation where customary law

was not regarded as law. In that case the issuc which arose was
whether a woman married wnder customary law was a wife for purnoses
of giving evidence in a case in which her husband was charsed with a

criminal offence. Under Section 122 of the Indian BEvidence Act5 then

in force in Kenya a spouse was not a competent witness for the pro-
secution in 2 case in which the other spouse was charged with a
criminal offence. It was held that a customary marriage does not
constitute a marriazge for purposes of these provisions, This case
did not srise from Gusii specifically but it illustrates the attitude

of the colonial judiciary to customary law generally.

It is important to note that besides the foct that the ruling
class would love to have their ideas enforcod, such an attitude on the
part of colonial administrators can 2lso be explained on the basis
of thuir failure to undcrstand the nuture of custcomary lew. Admittedly
one of the najor disagreoemoents .among legal philosophers and social
anthropologists is in defining the term 'law'. JOHN AUSTIN described
law as a rule of conduct imposed and enforced by the sovereignG.

HOIMES has snid; "The prophecies of whnt the courts do ~rc what 1

7 uqk\nmh
& So that given the Aui;an aperoach as 2n adequnte

mean by law
definition of term 'law' it appears that Gusii customary practice
would not Qualify as law. For one thing there wns no practice of
imposition of rules on the people but all rules emafated. from customs
of society. These rules werc respected by most of the pecople and
there being no centralized government, there was no sovereign who

would impose the low on the people.
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Morecover low does not always go with the idea of government nand
Trofessor LUCY MAIR supports this view in her book Primitive Government8.
BRYCE has also said:

“"Broadly speaking there are in every community two authorities
which can meke law: the state i.e. the ruling and directing
power whatever it may be in which the government of the
community resides; and the people i.e. the whole body of
the community regarded not as incorporated in the state,
but 2s being merely so many persons who have commercial
and social relations with each other ........ . Law con-
not be zalways and everywhere the creation of the state,
becouse instances can be adduced whereglaw existed in a
community before there was any state.”
I will not attempt to define the term 'lew' but for purposes of this
poper I will adopt LON FULLER'S view that; "Law is the enterprise
of subjccting human conduct to the governence of rules with a view
to enabling members of that society to reilize 2 good lifc =s
perceived by that society".1o This. dcfinition I think is morc comp=
rehensive, he object of everyone is to live happily and this can
only be attained if one's human dignity is rccognized by others to
the extent that it cen be sa2id th-t there is e situation of peaceful

rel=ations in sociecty. Law then is what mzkes such a situation

possible,

So stated it would be an ethnological misconception =2nd indeed
a cardinal error in legal philosophy for anyone to contend that the
Gusii had no law and consequently no indigenous system for admini-
stration of justice. It would be equally o misconception to say that
Gusii law was inferior to that of the British administered by the
colonialists although it must be aprreciated that the two differed
greatly. This is because the two communities did not think alike
and their aims and ideas of administration of justice were gquite
different. ‘hereas in Gusii the administration of justice was
realized by wider social participation that was not the case with the
snalish system, Gusii indigenous administration of justice was aimed
a2t solving the dispute between the parties rather than deciding on
its strict legal aspects. Hence in the process of dispute settlement

the whole social setting and relationships was tzken into consderation.

IYERSITY OF NAKGH
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It is important to understand pre-colonial Gusii social organization
if we are to appreciate the difference between the two systems and for

a better understanding of the indigenous judiciasl procedure.

Traditional Gusii society was a segmentary linenge system.

PHILLIP MAYER has defined a lineage principle as follews:-—

Meseeeoeoss @ group constituted on the line2xge principle

that is recruited by unilined agnatic descent and1§efined
by reference to its eponymous founding ancestor”,

He states that in this sense a clan would be a lineage of ¢ certain

order :nd I am prepared to agree with him. The clan known in Gusii
12 : ;

venaculnr as 'egesaku! has remained to be the central unit of

13

Gusii socinl organization, Clanspecople cnll themselves 'abaamate’

znd there is no intermarrying among themselves., They regard themselves

as people of one ancestral father (which in fact they arc) -and in

4

pre-colonial days co-operated economicclly in ‘amascoga One

main characteristic of a lineage order such us tiids was that 1t was
some sort oi corporate body where 21l the members worked for the
interest of their group. Sveryonc identificd himself or herself

with the community and it was recognized thot members had mutusl
obligations. There existed rules which cverybody in the community
thought it right to obey. Transgressions of =ny of these rulcs =nd
especially if it affected the normal social relations brought zbout

a legal dispute., This called for some sort of regulatory process so
as to enable members of their society or the injured party to realise
a good life as perceived by the traditional society. In this process,
as between interests of the parties to the dispute and community

interest the latter received more consideration,
Th e Gusii people made it their goal to maintain good relations
within the clan. For this recason the people organized themselves into

'Chitureti' (Singulor: 'etureti'). 'Etureti'! can literally be trans-

lated as pcople of onc hut. We shall see later the origins of ‘'etureti'.
For now I shall simply describe it as a hut of one clder where
neighbouring elders frequented by day to share their experiences. It
was these elders who became agents for settlement of legal disputes,

that is, administrators of justice.
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In the administration of justice by these clders justice was seen

to be done if and when the 'social cquilibrium' tc borrow DRIBHERG'S
words15 was reinstated within the clan after it had been disturbed
by breach of rules. 014 peonle in Gusii today very much disapprove
the way justice is administered by our courts. &an interview with
some of them indicated that they are mostly bitter zbout the dis-

regard of social relationships betwecn the parties in the decisions

that the courts make.

Thus it may be said that indigenous Gusii law and concept of
justice was quite different from whet law and justice means to us
today., The aims of the Gusii in the traditional system were not the
same &8 the aims of the colonial govornment or in any case the
independent government., I¥ followes from this thiat the procedure
followed in the scttlement of legsl disputes in traditionel Gusii
on the onc hnend, ¢nd that followed in the administrotion of justice
by th. courts todzy on the other, hsve showm = cl.ar line of
divergence. It is no suprisc thst & comsiszion sct up in 1934 to
inquire into the administration of justice in BEst Africa16 found
comparatively early in its investigations major dcfects in the
administration of justice. One reason for this was thce differcnce
in the conception of justice which cxisted betwecen the ruling and
the ruled although the commission did not bring itccelf clearly
out. I am sure if the investigoations had been confined to Gusii

the same results could have been reached,

BOHVERSITY ¢ mpupins
LiBpa:
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CHATPTER

DISTUTE SETTLEMENT AGENTS

e hove secn that the Gusii in the traditional system had no
centralized government and hence no centralized judicial system.
However, thore did cxist agents for the settlement of legel disputes

when thcy arosce and they could srise in a number of situations.

Fost legal disputes were concerncd with debts. Because of the
corperste nature of the lincage principle it was not uncommon for
cxample to find a man whose harvest was not good enough ap,roaching
his neighbour for a cow to go and exchange it with food. Usually the
vromise was to repay the cow after the marriage of the debtor's
daughter, T after the merriaje of his duughter he did not live up
to his promiszec, that brou.ht about & lsgal dispute. In the same way
debts could be incurred bv poor men who had no cattle to use for
marriage. & legal dispute could also arise in roespoct of theft
cases. There were cases in which a person stole another's property
for ecxample a goat to go and slaughter for his family. This was called

'Ogoita embori obokeiri', There were also cascs of homicide and cases

}

of arson. A Law Panel set up in- September, 19501 to record customary
law as it was in pre-colonial Gusii correctly recognized that legal
disputes could arise out of such actions as adultery with a married
woman, incest, unnatural offences, sexunl intercourse with 2 girl

of tender years, abortion, assault and wikth-craft. According to

the Panel whose findings was confirmed by many old people I
interviewed, there were also legal disputes over inheritence, in
divorce cases, over custody of children and return of dowry, replace-
ment of dead stock if the original in any transaction died and over

18
‘enesuto! °

At a 1later time about of the turn of this century land disputes
become common in Gusiiland., rPrior to this the Gusii owned land
communally and in particular the clanspeople but as population
incrensed individuals began to demcrcate land for thumsclves.

Thus PHRILLIP MAYER notes thit for the Gusii 1lond had become ‘ctugo'19
meening that it hod become individunl property suci: o3 cattle were,

which could only bc uscd for the benefit of individunl frmilies.



It was therefove a0 surprise that later in 1945 ARIHU.L PHILLIPS
found as it is inuicated in his re;ortzo that Gusii were undoubtedly
more litisous ond litigetion loving people than their neighbours,
the Luos. liost of the cases that came to the British established

native tribunals dealt with land disputes.

Such were the type of legal disputes that were settled by the
dispute settlement agents. There were agents at village level, at
clan level and there were ggents, especially during the period
immediately preceding colonial era, with appelate jurisdiction. I
shall first deal with the first two and the last we shzll see in a

later chapter in connection with the right of apneal.

e Head Of the Village

This was usually the oldest man in the village. The village
consisted of all members of suclhi a2 man's family and sometimes people
called 'abamenyi'. The latter were people who had left their own
clons becsuse of nroblems experienced therein and had come to live
in other people's clans. In traditional Gusii such people's interests
were protected by those who had allocated land to them. 1n case of

a dispute the 'usbamenyi'! (Singular: 'Omomeny') went to the head of

the village {i.e. tue original owner of land) for cettlenent. ‘here
tie criginael owner of tie land was dead the wgzent for settlement of

legal disputes agitiin the villege was iis eldest son wio nLed succeeded

&

Jithin the villase a dispute could arise over right of women.
While living with her husband a woman had the sole right over her
granary, cooking utensils and any animal which w=2s bourht through the
crops she cultivated. Is say her husband's younger brother took
the animal without her consent this would bring about a legal dispute
which would be taken to the village head for settlement. The 'sbamenyi'
(if any) on the land of the head of the village would be invited
and with the oldman sitting as arbitrator the legal dispute would
be settled. Sometimes the head of the village would ask the assistance

of his eldest son if the latter was merried with children.



A legal dispute requiring settlement at village level could also be
brought as a result of a boundary disagreement between two brothers

or between the sons of the head of the village and the 'Omomenﬁ“.

Here again it was for the head of the village to summon zll the

adult members of his family and those of the 'Omemeni'and try to settle
the dispute. In this case he could if he wanted invite one of lis
brothers to assist him. In a case where the dispute was between the
head of the village and one of his wives over the property of the wife,
the eldest son was not invited to assist but all the brothers of the
head of the village wmet and tried to settle the dispute. It should

be noted thet all mewbers were bound by the orders of the head of the

village and his decision was final and conclusive,

2, ‘'sStureti' Blders

As LIVINE has said: "Political leadership in pre-colenial Gusii
was not vested in one man even at clan level"ZJ. The authority to
settle disputes between members of the same clan had however come to
be vested in the 'Biureti' elders. ‘'istureti' is a Gusii venacular
name foir & hut and it is in this meaning that we discover the origins
of this institution of elders. In those days it was ususl for an
oldman or elder in a given village to put up Ris hut a few yards away
from his wives' houses. In this hut the ‘'Mgee' (Oldman) used to
make fire early every morning and could stay there or thereabouts
all day. If such oldman's hut was placed at a strategic place from
which the surrounding area was visible, it was not uncommon for other
elders from the neighbourhocd to come and sit with him outside the
hut and share their experiences while watching their herds. This was
especially so where the owner of the hut was a wealth man who would
provide the others with food during the day. Anybody with a legal
dispute from the neighbourhood would take it to these elders who
became known as 'etureti' elders. It was from among these elders that
the most reputed of them in giving better judgements were recognized.
48 time went people were approaching them to invite others for
urposes cf settling disputes. The owner of the hut assumed the name
of that 'etureti', so that the council of those elders who sat at his
'eturcti' become known as so and so's ‘'etureti' e.g. 'Mzee Bosire's

'etureti'.
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This meant that Bosire as in this example would always act as the
chairmun of that council of elders whenever it met and it was to
this particular elder that a complainant who intended to bring an

action ajainst ancther would first present l.is case.

The couposition of the council of elders involved in the arbifration
at any given time depended onn the seriousness of the dispute in question.
In disputes involving homicide the composition would be greater draw-
ing elders from the whole clam than petty disputes such as those
concerned with debts. However, this should not be understood to mean
that all oldmen of the clan heard the casc. Only the most reputed

from different 'chitureti' (plural of 'etureti! could be invited to

hear the case while all the others listened and could only give an

opinion if permitted.

Jurisdiction of the Yetureti' elders extended only to a limited
arca of the clen whose inhabitants became known as people of one
'etureti'., In respect of subject mtter all legal disputes
arising within the sub-clan ould be presented and be heard by these

elders,

The 'eturcti' elders received no renumeration for the services
they rendered to the people and this again is explained by the desire
of everyone in the community to see to it tnat good social relations
wWere nmaintained at all times. So much was this desire that the elders
sometimes intervenad without their jurisdiction having been invoked
vhere @ disjute hiad resulted in fighting between members of their
comiuility.

It can thersifore be said th:at even in the absence of a centralized
government there existed ocgents for the administration of justice,

The elders lkmew Gusii law as it was and as it had been and in the
process of settlement of disputes they entertained wider social parti-

cipation. Everybody respected them because of their wisdom to settle

disputes.



PROCEDURE AND TR.CTICE

1. Divisions in the Law for purposes of procedure

Following the English classification of offences into criminal
and civil, the colonial rulers introduced into Gusii methods of trial
of offenders against the law whereby the procedure followed in criminal
cases was different from that which was followed in civil cases.

These methods are still maintained in present day Kenya where the
procedure to be followed in criminal cases is contained in the

Criminal Procedure Code22 and that to be followed in civil cases is
contained in the Civil Procedure Code23. Traditional Gusii did not
have thése different methods and theirs in many respects was different
from any of the above. To understand how the Gusii used their indige-
nous institutions for purposes of procedure it is important to investi-

gate into the distinctions (if any) which they made among offences.

I submit that there is no evidence in Gusii todey that points
to the existence of the distinction between criminal and civil
offences at any one time. We have seen that the traditional Gusii
attachied great importance to the maintenance of socicl relations in
society and tieir law as reflected in their nrocedure was geared
towards the achievement of this. The distinction today as introduced
by the colorial rulers is on the basis that crimes are offences that
injure the community whereas delicts are those offences that injure
the individual, However, in Gusii all offences were wrongs requiring
compensation and reconciliation to maintain the social relations in
society. Every offence was the community's concern and classification
of Gusii cases into English categories was thercfore inappropriate.
Under the lineage system the life of the individual was so interwoven
with the community that there would not have been an offence injuring
the individual without affecting the society and more specifically
the people within the clan (‘abaamate'), A dispute concerning the
repayment of a debt for example was as much an offence as a dispute
arising out of theft insofar as each strained the social relations

upon which the existence of the corporate whole depended.

T imR ARy
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It may therefore be said that there was no distinction between
offences which were crimes and offences which were civil. It fellows
from this that the procedure followed in traditional Gusii in the trial
of offenders was not based on any of these two categories., It is with
this view in mind that I proceed to examine the details of Gusii

procedure.

25 Invoking the jurisdiction of arbitrating bodies

There were few stages that preceded the hearing of a case by
the elders. lNost of the components of what is known zs the pleadings
today as for example the defence and the rejoinder were not there,
The injured psrty (*Omosoeri') just went to thc most acclaimed elder
in his pert of the clan and requested for a hearing of his case which
was followed by subsequent summoning of the defeandat to attend the
clders' court on a given date. In instigating & stage in the whole
process tie plaintiff explained all that had happened as between him
and the defendant ('Omosocerwa'). The clder could if he found no merits
in the accusation to necessitate a court hearing advise the complainant
to go back and try to settle the matter with the defendant. If on the
other hand the elder felt that this was a matter that should be brought
into public for settlement he fixed a hearing date and invited other
elders as well as the people from the neighbourhood to attend. It
was also the duty of that particular elder to summon the defendant to
attend court. The venue was usuvally a given place under a big shade

beside a path used by many people ('enchera engendi') chosen as a

strategic place where as many people as possible would zttend. Such

a venue was also chosen so that in case of divided opinion among

the clders the opinions of passers-by would be sought. If the defendant
failed to turn up on the hearing date the case was adjourned and he

wes again 2sked to attend. But in most cases defendants did not fail

to attend the hearing of their cases and this was mainly due to the
respect accorded to the elders and also due to the fear that the
community would regard them as bad peojle. Therefore there was no

x_parte hcaring of cases . in Gusii traditional system.
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It should be noted that the foregoing was the procedurc in all
cases where the offender wos identified. Whers the offender was not
identified liko for instance where a person had set another person's
housc on fire and there was no eye witness, a process of detcction
was undertaken after the matter had been revorted to the ‘glurcti'
elders. In the case of arson as in this cxample the Gusii had the
'amaera'’ oath. The complainant would on instruction of the clders mix
some of the ashes of the burnt building with water or traditioral beer
and give it openly to all peonle living in the neishbourhood to sip
on the sight of the burnt building., Vhoever rcfused to take the onth
was regarded as the offender and would thereby be ordered by the elders
to pay compensation for the damages. There is ample evidence that
this always worked because the offender feared that if he took oath
it would bring about death or some other calamity to his household.

In other cases the elders threatened to curse whoever committed the
offence and taking into account the degree to which the elders' curse
was feared, the threat was enough to induce the offender to show up.
He was then tried. The curse ('Okorasmera') was an appeal made to the
high God f'Engoro') to punish the 2lleged ofiender and it was belicved

thet the high god would always heed tc such an appeal.

another method of detection was for the couwplainant especially

in cases of theft to threaten to invite a2 witchdoctor ('Omonvamosira')

who by his megical undertckings ('0:okenga') would cause the death
of the offender. Again this would so much worry the offcnder that
he would bring himself up and accept responsibility. The traditional
Gusii's strong belief in magical and supernatural powers made this

method of identification possible,

It may seem that the procedure followed in respect of identifi-
cation of offcenders was primitive and based on superstition rather
than reality. However, we ought to be~r in mind that the procedure
brought about the desired results just the sume as modern police
investigation does, Offenders did show up ard they were tried before

the 'etureti' elders.
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5 The actual tricl process

(a) Openine of the case

On the heoring date the court usually met in the afternoon
when moest of the morning's work like working in the garden was over.

sach clder came with his traditionzal stool (fekenindol),and sat beside

the elder who had convened the court «nd wli:o presided over the meeting.
The other people also sat facing the clders but al.icys women on their
own side distinct from where the men were seated. .hon therc vere
enouzn people the cheirmen askod vhether the porties ~nd tieir wit-
nesses rere present. If the perties to the disvute cnd 211 their
witnesses or at leost some of thom were prescnt then the clder would

in summery form tell his audience what the dispute was about. He would
also inform the court of any relevant fact related to the dispute for
example whether the parties had always been in dispute over other
matters not in issue., This was important for the elders to know before
the parties adduced their evidence because it revenled the parties'
sensitiveness to pick up quarrels with one another even over simple
matters. Hence in such a case the elders would be aware of the like-

lihood of the parties adducing over-exaggerated evidence.

(b) Adducing evidence

The complainant was given the first opportunity to state his case
and he said all that he had without interruption. Then the defendant
put up nis defence or admitted the facts as stated by the plaintiff
as the case would be, After these two and in the ccse where the
defendant had denied the allegations of the plaintiff, the witnesses
of tie parties would give evidence, However, in most cases the evidence
of witnesses was nothing more than a restatement of what the party

who hod called them as witnesses had said.

[

It is important to note that in their evidence the parties were
allowed to relate meny other things which were not dircetly releovant
tc the facts in issuwe. Thers were no such limitations as rules of
admissibility and relevancy. For example hearssy was unknown and in
most cases past misunderstondings betwecn the parties or their families
were related to the elders as svidence. There is one likely explanation

for this.
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Teking into account the kind of socinsl relationship in which the
members of the community cherished, the Gusii peonle saw no harm in
adducing of evidence touching on other matters of social relationship
which might have been the starting point of the dispute. If a porty
had to be prevented from relating all these matters he would hove felt
that he had been badly treated and therefore that justice had not been

done.

After the parties and their witnesses had adduced evidence with-
out cross-examinntion of one puarty by the other the case was open to
the public for discussion. At this stage there was cross-examination.
& member of the public would if he wished ask any question to try to
get any ideas 2s to the background of the dispute or the truthfulness
of ¢ny statement made by either party. It is mainly because of this
stage that the traditional Gusii procedure has been seen as h..ving

lacked formality.

The procedure also did not include such technic~lities as burden
of proof ¢nd the concept of rcisonable doubt. uzch party to the
dispute hzd to state his cese to the best ol his =bility ~nd try to
show thc slders, in the cnse of the plaintiff that he had been wronged
or in the cnse of the defendant that the 2llegations were unfounded.
The reason why the parties could not ask each other qucstions in
court was that they had become socially separated by the conflict
and it was thought to be improper for them to exchonge words when

their conflict was being settled. Hence the Gusii saying; 'Banchanigwa

tibana koiranerania' (parties to the dispute should not exchange words

in court). Such an exchange of words would perhaps have aroused

tempers and thereby made the process of dispute settlement difficult.

(c) Representation

It is interesting to note that in traditional Gusii there was
some form of representation. At the stage where the case was open to
the public 2 mon's agemates and close friends would use that opportunity
to give their opinions in favour of their man. 4lso in some cases
where = man was the type that would not speak in public he asked his
brother to state his case on his bchalf. However, it should be noted
thet this was in Very exceptional cases beccuse as ARTHUR rHILLIFS

had to confirm later;
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Where the woman had given birth as a result of the alleged adultery

the oath took the form of placing the unweaned child on the ground and
the woman would step over it denying the charge. Other oaths included
the 'Orosonga' oath which involved the eating of a2 dead animal's flesh
when its deliberate and unlawful killing was suspected; and the 'ritati'
oath which consisted of drinking water mixed with the earth taken from

a dead man's grave when witcheraft was suspected.

The Gusii regarded oath taking as & serious thing and once it
wes edministered the elders did not proceed to give judgement but
adjourned to await the effect of the oath. 1% might have been that the
oath never took effect but these werc the beliefs of the Gusii people
and did help in the settlement of disyutes. Cne orly tool oath when
he was very sure that he wes telling the truth. The oath was never
token a8 o show of credibility of evidence ~bout to be adduced =5 it
is done today when a witness gives evidencc on oath. I nust state
that what is being done in our courts today does not instigate the
same fears as the traditional Gusii oaths did, and this I confirmed
in a recent court observation in Gusii. Gusii peovle who come to court
like to swear castigating themselves and stating that some sort of
supernatural power punish them if they tell lies. Such was the case
in Republic V Nyataigo Nvambati25 where the accused swore that light-
ning strike him if he told lies before the court. Later he was

properly sworn. The point I want to make here is that some people

in Gusii still attach great importance to customary oaths and being
sworn in court in the way it is done does not carry any impact to

these people.

Because of the seriousness with which the oath was regarded
young people who were not mature enough to apprecicte the effect of
the oath were not allowed to take oath., There was also no adminis-
tration of oath in disputes involving closely related persons and in

disputes concerning inheritance and bride price.
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4, Jecision Making

(a) Judgement by agreement

After the case had been discussed by the public th. task left to
the 'efurcti' elders was to make their decision. They would ask
guestions so 2s to gset a clear idea of the backiround of the case and
also to clarify certain facts. The process also involved weighing the
evidence adduced in the light of cultural values and mnorms. The elders
would discuss among themselves what factors to take into account and
would not hesitate to take judicial notice of amthing that fell in
their knoedge which they considered relevant. It is said that in
most cases the elders had to widen their inguiry to cover actions of

the parties over a long period of time.

The chairman of the elders would then suggest a settlement which
was actually their decision. The next stase was a crucial one where
both the parties to the dispute and 'etureti' elders had to play a
great part. It is important to note tlat the decision of the elders
constituted a judgement by agreement rather than a judgement by decree.
Bach of the parties to the dispute had to concede to the decision of
the elders if the whole process was to be considered successful. In
giving their decision the elders took into consideration the effect
that decision Would have on the future relationship of the parties.
If the decision was such that it would only serve to strain even more
the social relationship between the parties then the elders had not
attained their goal which was normalizing strained relationships in

L

society.

However, it sihould be not.d that whether or not the parties
concedsd to the decicicn of the clders depended very moch upon whether
their respective supnorters had accepted it. Jometimes a pz=rty to the
dispute might have wished not to accept the settlement but if the
settlement appealed to his friends and close relatives he would be
induced by them to accept it. In the lineage system such as traditional
Gusii was, it was almost innsonceivable that a man would decide to go
against the advice of his mates and relatives for fear that they would

withdrqw their support for him in the future.
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In any casc because the settlement was the result of long negotiations
and bargaining which gave the parties opportunity to disclose all that
the dispute was about, they were always prevared to accept the decision
of the elders. It has also been said that iu disputes involving
closely related persons the parties were preparcd to concede uore

readily to the elders' decision.

(b) iurposes of judgement

(i) deconciliction

One of the purposes of having a disnmute brought before
the 'ctureti' elders was to have the latter solve the conflict
between the parties by making a mutually acceptable decision. The
elders were all the time during the process of dispute settlement
aware of this purpose and that is why they sometimes dewyiated from
the facts in issue to ingquire into the background of the dispute,
They were always keen to prevent a situation arising out of the
dispute which would threaten the unity of the community. The essonce
the Gusii traditional system was that after the 'etureti' elders had
weighed the evidence adduced in the 1light of customary values and
rules including the merits of the case in question they had to have
the parties reconciled, The need to reconcile the parties was parti-
cularly important because the people were related through the lineage
principle, a relatiorship which in the opinion of everyone in society

wags worth preserving.

Gusii customary law did not seek to confer absolute rights on
an individual as the present British oriented system does. wven
today some people in Gusii hold that the traditional system was a
more effective method of solving dis wutes. Thus in one recent case

: ¥ 2B , .
of idepublic V Iiarcus Okari =~ an assault case where the magistrate

successfully mede on effort teo have the complainamt and the accused
reconciled, the two men went home satiaficd that the dispute had been
cettled cnce and for a2ll, Ilad the case ended in the accused being
imprisoned I am sure the relationship betwecn the two would have been
even more strained. So that by reconciling the parties the 'etureti'
elders achieved the aim of maintaining peaceful and harmonous relaticns

within society.



(ii} Compensation

The fact that reconicliation was an important feeture did

not mean that the ‘'etureti' elders did not point out the breaches
of customary legal rules by one of the parties. where the defendant
was found to be in breach of legal norms the elders ordered him to
compensate the plaintiff. Compensation also facilitated the process
of reconciliation and was found in every case whether it was homicide
or sim;le theft because the Gusii did not distinguish between crimes
and civil offences. Because of the nature of the lineage principle
the idea was to compensate not only the plaintiff but alszo his close
relatives in such a way as to leave the plaintiff in no worse position
han he wus before. The relatives of the defendant helped him to pay

compensation,

Compensation was always in the form of domestic animals and the
number payable varied according to the seriousness of the office. TFor
rapping a married woman compensation was two goats which were used
for purification. If the rape victim was a married woman who was
still in her father's home then compensation payable was one heifer
and two goats. In cases of adultery the defendant if found guilty

paid one goat or one sheep for purification. It appzars the Gusii

distinguished between murder ﬂ'Ogoita Omonto maiso marore') and
manslaughter ('Ogoita omonto mosiabano'}. For murder if the deceased

was a close relative there was no compensation but if he belonged to

a clan that intermarries with the murder's clan then compensation

was twelve heads of cattle. In theft cases if the theft was done

from a relative the defendant was ordered to pay twice as much but if
from another clan the thief was detained by that other clan until

his relatives paid twelve head of cattle. There was no compensation
for assault except where the complainant received surgical operation27
as a result of the injuries inflicted on him, In such a case the
accused was called upon to pay all the fees that the surgical doctor
had demanded.

However, it may be said that not every case required compensation.
Por instance the punishment for a case involving incest with mother

was deportation.



5 asxecution of judesement

The Gusii did not have a body such as the police for erecution
of decisions made by the 'etureti' elders. But it hzs been said that
in any case such a body was unnecessary. Taking into account that the
decision of the elders was one by agreement rather than decree there
was no need for enforcement agents. The defendant would always honour
the opinion of the elders and pay compensation. After judgement was
entered there was always the presumption that the plaintiff had leave
to attach the compensation awarded to him without interference from
the defendant.

6. Right of appeal

Towards the close of the 19th century an appeal system had been
developed in Gusii through the medium of ‘egesaku' elders. These were
elders wio had become popular for their wisdom in deciding cases in
a wider area than the clan, ‘'Bgesaku' in fact represents a group of
clans and hence these elders also took up the extra jurisdiction
of deciding land cases between clans. But in most cases their work
was to act as an appeal court for cases coming from the 'etureti'
elders. o it came to be a saying in Gusii to the effect that
whenever the 'etureti'! elders could not decide i case satisfactorily

it could be taken to the experts in legal matters ('‘Kina giasinya

tureti tunya lbera na keoro omwabo').

Decisions passed by the 'egesaku' elders were final and
conclusive. It should however be noted that during this period some
part of Gusii namely Bogetutu had developed the institution of a
paramount chief jlggokumi'z whose jurisdiction extended over a wide
area, the equivalent of what is now designated as a location. In this
part of Gusii it was the 'Omokumi' who acted as the highest apueal

court,
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CHAPTER POUR

MERITS AND DEMERITS OF GUSII TRADITIONAL TROCEDURE

The attempt here is not to make the English oriented procedure
the standard measure and then try to evaluate Gusii customary procedure
with regard to conformity or non-conformity with it. Neither is it
intended to be shown that the traditional procedure was better than
the present procedure because the goodness of a procedure will very
much depend on the purpose for which it is meant to serve. For the
Gusii the purpose was to ensure harmonous relations between the disputing
parties whereas the main concern of our system today is to enforce rights
irrespective of conseguences to the future relations cof the parties.
The merits and demerits are viewed in the light of how the indigenows
procedure did fulfil or fell short of fulfilling the essentiél purpose
for which it was meant. In so doing however it is irresistable to
point out the adv.ntages and disadvantages the Gusii procedure had

over the present procedure and vice versa.

The beauty of the indigenous procedure wes found in the fact
that the decision made was a consensus of muny people present during
the hearing of the case including the elders, the cxperts of Gusii
law. This ensured against any malpractices and bias brought about by
the nature human tendency to judge in accordance with the impression
created on one person by one party. Hence it can be said that the
traditional procedure ensurcd that the machinery of'justice was
brought to the people. In this connection it mayv be said that at the
stage where the case was open to the public for discussion the most
eloquent speakers could point to as many issues involved in the case
as there were and then give their opinions in accordance with customary
law, In the eyes of people from the western world or those influenced
by western procedural ideas this stage might seem to have been the
most informal in nature only characteristic of underdeveloped and
primitive lcgal systems. But it was in line with the very nature of
indigenous system of administration of justice necessitated by the

existence of the lineage principle.
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the rules of nrocedure and the legal norms apulied.
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In our foreign imitated system litigation takes place in a court which

is very unfamiliar to the parties and is not therefore conducive to

the finding of the truth. Parties do not mind telling lies before

the court because after they leave the courtroom they mav n=sver see the
magistrate or the judge again., This was not the case in the traditional
system vwhere the elders were members of the community from which the
parties came. Cross-examination of the parties by members of the public
in court in the traditional system did not mean embarrassing the witnesses
or using all sorts of tacétics to hide the truth as it is sometimes done

by advocates today.

perhaps the greatest merit of the indigenous procedure was its
reconciliation principle, By making reconciliation of thce parties the
cardinal aim of almost all dispute settlements, the system ensured
stebility in society. To add to this merit wes the principlé of compen-—
sation which apart from meking reconciliation possible was eguitable
in the sense that it left the injurcd party in most cases at no worse

position than he was beforc the commission of the offence.

24 Demerits

Indigenous Gusii procedure is however not free from criticism.
The belief in supernatural powers that would react to punish the
offender after ocath taking cannot be said to have been a very effective
way of bringing out the truth in a dispute. The highly acclaimed
principle of reconciliation was never effected after the administration
of an oath and the emotional and magico-religious beliefs involved.
This can be seen as one aspect in vhich indigenous procedure failed

to bring about the desired results, namely administraticn of justice.

Some people also hold the opinion that since the elders decided
on merits of each individual case and laid more emphasis on the relation-
ship of the parties in their decision making, Gusii law was unpredica-
table. The charge here against indigenous procedure is that law hes to be
certain so that the administrators can know what law to be applied in
given situations, However, this was rather « problem of having the law

~written than deciding on merits of cach case.

48 a whole it may be said that cdvanta es of indigenous procedure

outveigh its disadvantages.



CONCLUSION

The purpose of this paper has been to find out whether
indigenous Gusii had a procedure peculiar to them for the scttlement
of legal disputes and therefore a system of administration of justice.
This fact can now be considered proved., The 'ctureti' elders served
as agents for the settlement of legal disputes and they applied Gusii
customary law which was accepted by all in the traditional system. The
fact that pecople were organized in lineage orders ensured the respect
for these e¢lders and made possible the whole process of settlcment
of disputes.

The quality of justice administercd by the indigenous Gusii
bodies cannot be said to have been any worse than that which is
administercd by our courts today. apart from the fact that the clders
were experts in Gusii law the procedure followed ensurcd that rules
of natural justice were observed and in the end reconciliatién meant
that the portics had agreed that justice had been done. The purposec
for which settlmcnent of legal disputed was meant was thus achieved

and before any inmovations people werc living together harmonously.

However, like any system the indigenous Gusii system was not
without shortcomings and loopholes. But this did not mean that its
abolition was the only alternative and in any case the systom that was
introduced to replace it was not the best and devoit of any short-
comings. Professor J.L. BRIERLY once chairman of International Law
at Oxford has said that English law never having had occasion for a
thorough overhaul has retained many archaic forms and terms sometimes
with new significance whioch . justifies their survival and sometimes
with nothing but a verable age to commend themza, We cannot therefore
acclaim the present procedure, a direct tconsequence of English law
at the expense of condemning the indigenous Gusii procedure just because
it was different from the present one. It would have been expected that
independent henya after abolishing the African Courts system29 would
have proceeded with an eMactment requiring the application of indigenous
law and procedure or at least a compromisc between indigenous law on
the one hand and English law on the other,
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However, the legislative reform of 19673Obrought about neither of these

expectations. We still have the same repugnaney clause in section 3(2)
of the Judicature Act31 by which colonial rulers frustrated customary
law. But insofar as the common people in Gusii are concernczd, to

retain the goodwill and co-operation of their neighbours, the traditional
System or some similar institution will have an important part to play.
The traditional system served to express and maintain the Gusii community
value of good neighbourliness and as this value has not changed it is
felt and correctly so that within its normal bounds, the traditional

procedure was worthprotecting and encouraging.

It does not suffice to brand Gusii indigenous procedure as
primitive because a people's conception of law and justice and the
procedure they adopt to uphold that law is a reflecticn of the social
nceds of those people. There was a conncction betweon Gusii judicial
system and their social needs and any procedure however poliéhed that
had to be introduced to replace the traditioral procedure ought to
have responded to the soci:il nceds of the people. It is of course
appreciated that social necds do. change but it cannot be said that
Gusii social needs have drastically changed. I found no evidence

among the ordinary people in Gusii to that effcct,

It can therefore be said that we have deviated from a process
of administration of justice as potrayed in the Gusii proccdure
which was appropriate with regard to the people to whom justice was
administered. In a nutshell, Gusii procedure was a desirable thing and
if there were to be any reforms in the future in our judical system
I will only be too glad to recommend the application with modifications

of the traditional procedure,
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British fule in Qusiiland (1907-1963), Ph.D Syracuse 1971
(see particularly chapter 3)

The +trib ls wore set un’er the Native Tribunals Cvrdinance
No.3¢ of 1930

See the vepusnancy clause in Article 7(a) of the 1921

Kenya Colony Order in Souncil

(1917) 3..4.P.5wR. 14

et To. 1 of 1072 of Tndia. This Act which applied to Kenya
until its weplacement in 1963 by the Kenya ‘vidence ‘ot
No,46 of 1963 (cap.30 of the Laws of Kenya) generally

reproduced ‘inzlish Common law.
The Province of Juvisprudence Deternined (by) BEd. by Hart.

(This cuotetion was taken from a handout given LLB 111
Jurisdpruicnce students of the Yniversity of Nazrob;)

Holmes isoder (3d.by Marke Julius), New York, Oceana
publicaticns, 1955
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3tudizsas in History and Jurisprudence (1901) Volume 2
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to LLB 111 jurispruilence students of Univerazity of 1

v

The Mora. ity of Law, Yale U.P., Nxw Haven, 1969 at
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C
'gesaku! was in some section of Gusii lar er thon vhat
is tolay taken to be . clan

'sbaamate! (3ingular: 'Omoimete') literally translated
it means LwinbOU? but this term d3d not connote only
immediste woi-nbour. The 'abaamate' had one thing in
common which was the claim of descent fyom one ance:tral

Tather.

'imasaga’ ( "“”Ular 'Aisaza’ ) Until rcecently many people
in Gusii took part in this type of cconomic co-onsration.

Tt oonsiatad mwwnly in worlring for sach other in tuins. This
may ba seoun o3 desire on the part of Gueii people to watain
their traditional values desp te their subjesction Vo
colonialism =nd its values

African Conce_tion of Law in volume 16 J.C.L.T.L.

nguiry invo the Administration of Justice
es in Kenya, Uganda ond Tunganyika, Cmd 4623
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17. Finutes of South Hyonza Law Panel (Kisii)Jection)
HA/KDT/DC/)/l. Note that Gusii was cdministratively part
part of South Nyanza until the carly sixzties and was usually

referred to as Kisii.

18. 'Emesuto’. This was 2 kind of claim maintained by every
eldest mon in Gusii against his maternal uncles in
racognition of the fact that his mnthcv had veen lawfully
marvied whereof her brothers received dowry. Usually the
subject of the claim was a cow anld iore preferably a heifer
and once given to the eldest son he held it in trust fox
all his QTOtﬂOTn and himself.

19. Lond low in the Making in African Law: Adaption and
Development

Zd. by KUPI2 & KUPER, University of Califorria Press,
Berkoley, 1965,

20. Report on Hutive Tribunals, Governsmtn Printer, Nairobi,
1945 at porvagraph 112 for the year 1942 the figuves were 28
follows: Gusii 5835 civil cases; Luo 1,543; Gusii 855
appeal cases,; Two 190. Note alsc that the po ulation
of the Gusii was half that of the Luo.

21. Hyansonz> 2 Gusii Community in Kenya, New York, Hiley
1966 at »-.g2 66 .
22. Cap. 75 of the Laws of Kenya

23. Cap. 21 of ths Laws of Kenya

24. deport on Hative Tribunals, Govornment Printer, Nainobi,
1945 ot po.rasraph 69

25.  Kisii/DICC Fo. 3539 of 1976
26.  Kisi /“LJ" fo. 3695 of 1976

2 In GuS]l theve have always been experts for perforning
head opevation in casas of physical injury inflicted
on the head.

28. Snglish Law (1943) at page 4. (This quotztion was taken
from a handout given to LLB11ll jurispiulence utuLunts
of Univewsity of Nairobi).

29. The African Courts Ordinance No. 65 of 1951 repealed and
replaced the Native Tribunals Ordinance. However, the
African Court system set up bj the 1961 ordinance was
itself -bolished by the 1967 Legisl tive reform.

30. The 1967 Legislative reform involved the passing of Acts,
The Kadni's courts et No. 14, The Judicature Act No. 16,
and the Mazistrate's Courts act Nos 17

31. Act No. 16 of 1967.
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