LAW AND THE DISTRIBUTION PROCESS,
A Case Study of Esso Standard Kenya Limited.

-

Dissertation submitted in partial fulfilmeant of the

Requirements of the LL.B. Degree, University of Nairobi.

BY

L. M. GAKUYA

HAIROBI APRIL, 1979



TO MY HUSBAKD ARD DAUGHTER



T0O MY HUSBAKD AND DAUGHTER



(iii)

INTRODUCTION

L3

: !hiarpcpcr is intended to show how two branches of law, that

is Contract Law and Agency Law are used to facilitate the distributio
process of Esso's Petroleum Products. If one was to write a complete
paper on this process there are other branches of law such as Company
Taxation Law gtc. which would need to be discussed. However this
paper only seeks to anmalyse both contract law and agency law as
being the only relevant ones to the discussion.

These two branches of law are to be analysed in some detail
since the paper intends to show how the legal rules pertaining to
both are applicable to the distribution process and whether they
facilitate or inhibit this process.

Such detailed analysis will cover the historical development
of each of these laws so as to trace their origin as they were both
imposed on Kenya from without. The relevant legal :nles pertaining
to both will then be looked into. This forms Chapter One of this
paper, )

Chapter Two of the paper is intended to look at the Company,
that is, Esso Standard Kenya Limited more closely because it is
our case study. Such a closer look entails an analysis of the
Company's history so as to know how it has been carrying on

business in Kenya.
The second part of this Chapter will be an analysis of the

two branches of law as they apply to the distribution process eof
the Company's products. For this the Operators® Agreement,

(Appendix ) forms the basis of our discussion.
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From this the notionm of agemey will be inferped because although
this Agresement doss not expressly provide that it creates any agency
relationship, 4t is clear from some of its c¢clauses that it does.
This will be an attempt to show how legal rules are applied to
render the distribution process successful,

This paper will follow this up inits last Chapter by a theoretical
discussion of production and distridbution of goods. This will then
be briefly related to the distributioan process of petroleum products
by Esso so as to study the theory om the ground. This information
on the distribution process is as a result of an interview carried
out by the present writer who interviewed Esso's Seanior Sales
Represeantative.

I am grately indebted to Mr., Willy Mutunga who was my Supervisor
and witmt whose help I could not have accomplished much in this
dissertation.

L. H, GAKUYA

PACULTY OF LaW,
HAIHOBI.

APRIL, 1979
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CEAPTER ORGE

In this Chapter we shall examine both contract and agency
laws, The histerical development of each of them will be necessary

to examine s0 as to show hovw the two came to be part of our law.
The relevant legal rules pertaining to both these laws will be
discussed. These form the basis of the paper as the paper will
attespt to show how distribution of goods is affected by the
two laws.

The history of the law in Britain is important because this
law was later imposed on Kenya. British Society has developed
through the stages of p&riﬁithu comsunalisa, slave economy,
feudal era and capitalist stage, This last stage can be sube-
divided ipto both competitive and monopely capitalisme Britain
colonized Kenya at this monopoly stage and the development of
the law of comtract falls within the patterm. The doctrime of
freedonm of coatragt is the fundameantal basis of all principles
of the law of contract, ’

Comzon law relating to contract was inadegquate to guote
Cheshire and Fifoot:

“The medieval common law was thus eguipped to deal

with a number of transactions which fall within the

sodern law of countract and guasi-contract. But there

were serious gapse The royal judges did not recognise

an agrezement to convey land, whether or not the pure-

chase price had beea paid, unless it was under seals

They would mot sanction a ¢laim to reasonable renuse-

ration for goods delivered or services rendersd in the
absence of a fixed and predeterained sum.



- 2 -

Above ¢ Some in the sxceptiomal, if important, case

of the sale of goods, they offered no means of obtaining
danages where neither party had as yet performed his part
of the bargaine. In technical languages, they gave o
sanction to exemptory contracts not uader aseal; and until
this omission was euppliesd, it was mot possidle to say
that a general comception on contracthad been received inte

law."1l

When the bourgedsie seized power in Britain they demanded
“fres"™ labour market, "free™ play of scomomic forces om which
capitalisas was to be based for a long time. "Free™ labour
aarket meant workers who were “"free" of feudgl fetters, serf
dependence and "free" of property (the serf depended oa land
for subsistence. By freeing hiz fros land, he was also freed
from his sole seans of subsistence), and whom humger would
drive to the factories. The indispensability of comtract to
the developsent of free entarprise system is put forward by Kesaler:

"§ith the development of a free enterpise:. aystea

based on usheard of division of labour, capitalist

society needed a highly elastic lezal institation to

gafeguard the exbhange of goods and services on the

markets. Cozmon lawyers, regponding to this seocial

need transforsed “contract"” from the clusay imstitution

that it was in the sizteenth comtury %o a tool of almost

unlizited usefulness and pliabilitye. Contract became the

indispensable instrusent of the enterpriser emabling hias
to go about his affairs in a rational way."2

However, this position changed in the 19th Centnpy and the
individual eanterpitiser was replaced by the huge cerporations
which dominate the scene today. The fora of contract had teo
change. Kesaler goes on to atate:

“The development of large scale enterpxrse with its

nass distribution made & new type of contract inevitable -«

the standardised mass coatracts 4 standardised contract,

once its conteats have been forsulated by a business firas,
is nsed in every bargain with some product or service.



7

The individuality of the parties which so frequently
gave colour to the old type of contract has disappeared.
‘The stereotyped contract of today reflects the iamperso-
nality of the market."3

He continues to trace the development and statest

“The individualism of our rules of contract law of
which freedom of contract is the most powerful symbol
is closely tied up with the ethics of free enterprise
capitalism and the ideas of justice of a mobile society
of small enterprisers, individual merchants and indepen~-
dent craftsmen. This society believed that iamdividual
and co-operative action left unrestrained in family,
church and market would not lessen the freedom and
dignity of man but would secure the highest- possible
social justice. It was firmly convinced of a matural
law according to which the individuwal serving his own

© . interest was also serving the interest of the community.
eses Hith the decline of the free enterprise systea due
to the inmate trend of competitive capitalism towards
monopoly, the meaning of contract has changed radically.
Society, when granting freedom of contract, does not
guarantee that all members of the community will be able
to make use of it to the same extent. On the contrary,
the law, by protecting the unequal distribution of
property, does nothing to prevent freedom of comtract
from becoming a one-sided privilege. Society, by
proclaiming freedom of contract guarantees that it

-+ will not interfere with the exercise of power by contract.
Freedom of contract enables enterprisers to legislate
by contract andy what is even more important, to
legislate in a substantially authoritarian lagnor without
using the appearance of authoritarian forms.”

The law of contract was imposed in‘len:a through the contract
Act, 1872 of India. It was repealed by the Contract Act, Cap. 23
of the Laws of Kenya. Section Two (2)‘e£ the act provides that
the English law of contract is our law. The general principles

of the law are to be discussed shortly.

Inorder for a contract to be said to exist there are various
requisites some of which need to be mentioned here only in passing,
while others need some detailed analysis as they are the ones which

this paper attempts to relate to the distribution process.
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2. Legal Rules Pertaining to Comtract Law

In the first place there has to be an offer which when accepte
by the party to whom it is made becomes binding on him unless it
does not fulfil certain conditions. Consideration is one element
that has to be there indfdor for a contract to be said to be bindin;

on both p@rtica. 8ir Frederick Pollock said:

"An act or forbearance of ome party, or the promise

" ‘thereof, is the price for which the promise of the
other is bought, and the promise thus given for
value is enforceable."D

-

It must also be shown that there was an intention on the part
of both parties to create legal relations but in commercial
agreenentk there is a presumption that the parties intended to

create legal relations and make a contract.

Certain contracts are said to contain Shtiating elements such
are those that are entered into through mistake, misrepresemtation,
duress or undue influwencey those that are rendered void by statute,
those that are illegal by statute or at Common Law and there are
those that are void at Common Law on grounds of public policy.
Among the latter are contracts which are entered into in restraint

of trade.

The doctrine of restraint of trade i;ithc~a££c¢t that a
contract which comes within its ambit, and which restricts the
future liberty of a person to carry on his tradey business or
profession in any manner he chooses, is contrary to public policy
and thus void, unless it is justifiable as beimg reasonable. The
position was stated in Petrofina (Great Britain) Limited V Martin

s.eﬂ..m.mzé
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In April 1963, Martin the first defendant who was negotiating
to buy a garage signed as a condition of the sale a solus agreement
with the Plaintiff 0il Company. Martin had to undertake to buy
all the petrol for the garage from the Plaintiffs and to stock
and sell no other petrol; to sell at retail prices fixed by the
Plaintiffs, to use only their lubricating oil in his lubricating
bay; to advertise only their lubricating oil and to keep the
garage open at all reasonable times for the sale of petrol. He
also undertook not to dispose of the premises or any part of
them without giving the Plaintiffs the first refusal, and not
to sell, let, surrender or part with possession of them to a
third party unless that third party agreed to observe and perform
all his obligations under the solus agreement. The agreement was
to continue for twelve years. If during that period 600,000
gallons of the Plaintiffs® petrol had been sold, Martin could
determine the agreement by three months' notice but if:ihtn the
agreement could not be determined until that amount had been taken.
The Plaintiffs on their part undertook to give Martin a rebate of 1%
dollar on every gallon of petrol bought from them.

Due to severe competition the business was mot flourishing.
After operating his business for seven weeks and finding that he
was only selling the Plaintiffs' petrol at the rate of about
30,000 gallons a year, Martin began, on 30th May to sell another
brand of petrol and on June 5 he signed a two-year solus agreement
with the suppliers of that other brand. HMartin also intended to

convey the business to a Company under his control.
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The Plaintiffs brought an action, asking, iater alia, for an
injunctionto’ restrain Martin, until the lawful deteramination of
their agreement with him, froam selling any petrol other than theirs
and alse from disposing of the property; and they joined as second
defendant the new Company, gsk;ag that it be enjoined from acquiring
any iatoroak in the 8&?&8!'ﬂ$t§01t>f£rtt entering into a new selus
lgt‘t!&l! with the Pla&atiftn. , ‘ ,

Buckley J. held that the naroaaoat was uupntbrcunhlo because
it wns‘qartuadanblo tcttrnt:t_er?trqton The Plaintiff Company
appealed but the appeal ua0~¢inn1§¢o¢. Lord Demming M. R. stated
the general prineciple:

"Every member of the community is entitled to carry on any

trade or business he chooses and in such manner as he thinks

most desirable in his own interests so long as he does
nothing unlawfuljy with the consequence that any contract
which interferes with the free exercise of his trade or
business, by restricting hinm in the work he may do for

others, or the arrangesents which he may make with others

is a contract in restraint of trade. It is invalid unless

it is reascnable as bctxgsn the parties and not injurious
to the gn&lta interest.®’ : -

Thin éactrint at raatraint of trade does not apyly to cvarw
contract vhieh; in any cireuaatancoa whatever, rtatricta a man's
liverty te trade. It does aat apply to r.strictioan which are
p-rt of the accoptod and nermal currency of commercial or
contragtual or eonxoyanciag ralntionl. It is said to be ron:onnblc
when it is seen as r'Asonablo as botwocn the parties :nd from the
point et Viiﬂ ef the connnnity. It must protect some propriotry
or other legitimate intnrﬁst of thn promisee and conscquentl; the
restraint must not be excessive as regards its area, time of

operation or the trades it forbids.



-7'

This doctrine is covered by the contracts in Restraint of Trade

Act,a a section of which reads as follows:

Any agreement or contract which contains any provision or
covenant whereby any party thereto is restrained from
exercing any lawful profession, trade business or occupation
shall not be void only on the ground that such provision or
covenant is therein coantained: Provided that

(i) The High Court shall have power to declare such provisionm or
covenant to be void where the court is satisfied that, having
regard to the nature of the profession, trade, business or
occupation concerned, and the period of time and the area
within which it is expressed to apply, and to all the
circumstances of the case, such provision or covenant is
not reasonable either in the interests of the parties, in
as much as it affords more than adegquate protection to the
party in whose favour it is imposed against something
against which he is entitled to be protected, or im the
interests of the publiec, inasmuch as such provision or
covenant is ipjurious to the public interests."?

So we find that certain contracte in restraint of trade are
rendered lawful and contracts that are entered into between
Esso and its operators will be seen to amount to being such

contracts., This is to be discussed in chapter two,

A new phenomenon which has entered into contractual obligatioms

is the use of standard form contracts. The contracts with which

this paper is dealing are standard form eontraets.la

Standard form contracts are also referred to as contracts of

adhesion. The term ™contract of adhesion™ was invented by Saleilles

and according to Amos and Waltom it is employed ™to demote contracts

in which the conditions are fixed by one of the parties in advance.

The contract, which frequently will contain many conditions, may

either be accepted or rejected but its conditions are not open
to discussion.“ll
There is no acceptabhle definition of a standard form contract.

Everyone is his own dictionary in this aubjeet-lz
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But what is acceptable is that you can recognize a standard fora
contract when you see one. However, Israely ome of the few
countries which have made reforms in standard form contracts has
formulated a definition which contains all the essential features
of a standard form contract.

“Standard form Contract, "means a contract for the supply

of a commodity or a service, all or aany of whose terms

have been fixed in advamce by, or on behalf of, the

person supplying the commodity or service (hereinafter

"the supplier") with the object of comstituting conditions

of many contracts between him and persons undefined as
their number or identity (hereinafter "the customers™)l™”

From this it can be seen that a standard form contract is a
one~sided affair, The terms are drawn up by one person selling
goods or services and all customers have to purchase on the same
uniform terms. There is no room for bargainiag or modification of
the terms. The customer has either to choose to buy at the terms
already formulated or mot to buy at all.

The effect of this one-sideness is written on by Professor
Diamond:

"But the :tandard form contract carries with it a temptation

to which it is only too easy to succumb. It is usually drawa up
by one party to the contract, often by lawyers on his behalf,

and the opportunity is there to imsert provisions favourable

to the drafting party. Vhere it is known that the other party

is unfamiliar with the subject-matter of the contraect, that he

is unlikely to take advice before entering into the contract,

and in particular that he is unlikely even to read the provisioans
it is perhaps only natural that one-sided terms should find

their way into the Contract."l4

This ono#sidodnéas ié reflected in the exclusionary nature of
standard form contracts. This is seen in exemption clauses which
are based on the premise that each party to a contract is free
to impose his own termss These are of two types, there are those

which exclude liability or limit obligations under the contract,
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and those which qualify the rights of the promise upon breache.
Exenption c;an:.s are béth substantivo and procedﬁrnl in their
effecte. Th'j are substantive if they exclude such primary rights
like conditions and warranties and other duties in a contract.
!hay will have a prewodnral effect if they regulate matters like

when rights under a contract will be enforced.

Use of such exeamption clauses made an abuse of standard form
contracts. The doctrine of fundamental breach was formulated to
deal with such abuses. This doctrine has been applied in Eng};tﬁ
Law for some years to contracts I&r carriage at sea and to sen;
types of bailment contracts. By the 1950% it was expanded to cover
all types of ea#tractﬁ, In larsalés (Harrow) Limited V Hal;itls

L. Demming explained the operation of this doctrine as follows?

"Notwithstanding earlier cases which might suggest the

contrary, it is now settled that exempting clauses of

kind, no matter how widely they are expressed, only avail the
party when he is carrying out his contract in its essential

respects. They do not avail him when he is guilty of a

breach which goes to the root of the contract. It is necessary

_to look at the contract apart from the exempting clauses and

" see what are the terms express and implied which impose an

obligation on the party. If he was guilty of a breach of those

obligations in a respect which goes to the root of the centract,

he cannot rely on the exampting dauses ...".1l

There has beem a lot of controversy surrounding this doctrine
because it has been difficult for commentators and the court to
explain how a court could determine the content of the core

obligation as put forward by L. Deamings This would interfere with
the basic principle of English Lawy that of freedom of contract.

In the oft-cited case of Suisse Atlantiquel? their Lordships

expressed different views. They seemed to be most invited oan the
proposition that even if some type of substantive doctrine of

fundamental breach exists, it can be applied to prevent reliance
on an exemption clause only when the non-breaching party does not

affivrm the ranteant aféan lanwuminmne AP Sha b ead e
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It has been suggested by this case that there is no substantiv
doctrine of. fundamental breach in English &;w. It has been sugges
both in this case and in earlier decisions that as a matter of
interpretation all exemption clauses should be read as if they
contained an implied limitation restricting their application to
cases in ﬁhieh the main object or purpose of the contract is being

carried out.

In assessing the desirability of following Suisse Atlantique
in East Africa some interpretatiom approaches have been useds The
first one is more ur»ibas‘truﬁitional, whose supporters feel that
the task of regulating the content of exemption clauses and avoidin
their harsh effects is primarily one for the legislature and not
for the courts. The second approach closely resembles a sub-
stantive doctrine of fundamental breach and so if it was followed,
many of the criticisms applicable to that doctrine would continue
to apply. This would allow courts to aveoid exemption clauses in
cases éf severe breach. /

An approach has been suggested by Hhittatdla

whereby the

BEast African courts could, in determining the core obligation,

or the main object of a contract that cannot be excluded,
ascertain what an ordinary layman who had witnessed both the

oral and written communications between the parties would assume
the parties had agreed to dos. In a bargained contract the writing
would usually be guite pursuasive of the parties intentions.

This situation is not entirely consistent with freedom of contract.
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When stripped of its ideclogical cloak, whereby individuals
are supposed tolﬁo free to enter into contracts when they are not,
freedom of contract means no more or less than freedonm to exploit
and be exploited.t?

- Otto Kahn has writtem on thist

"As a social fact that which the law calls 'freedom
of contract' may in many spheres of life (not only
in labour relation) be no more than the freedom to
restriet or to give up one's freedom. Conversely
to restrain a persoan's freedom of contract may be
necessary to protect his freedom, that is teo
protect him against oppression which he may
othervise be constrained to iapose upon himself
through an ”ioof his legally and :oaialxy

unfree wille

Physical freedon which the doctrine of freedom of contract
o-phauiznu ignnrea ‘the relevant consideration, that in, the
economic power of the partins to a contracts

?hsn papor 3311 ntto-pe te rtlnto these xogul ruloc te the
process of distridbution of potreloun product- by Esso Standard.
Kenya Limited. It will seek to establish the fact that these
legal rules play a very important role in this process.



The law of agency as were many of the other laws was imposed
on Kenya and se a history of this law can oanly be traced by
analysing the development of that law 4in Britaine Fricdman
traces the history of this law from the latter part of the
Eighteenth ind the early part of the Nineteenth Centuries. He
says that it was at that time that the leading ideas of the
modern inu of agency iaerged and that they were wore or less inm
the same form as they are to this present day. These dcvolcploita
were rofiuﬁd in tho*liantccuth Century to meet the needs of thi
Commercial Community: Fricdman notes: ,

“"The medieval community was not sufficiently open and

mercantile in character to require more than a rudimentary

notion of ageney (Just as it needed only an elementary law
of contract)s The growth in importance of commercial life

(especinlly with the rise of trading companies, the ancestors

of modern limited lability conpanies) showed that, h in
contract and tort, agency was a vital rclation-hip.

Dlriik tho !bﬁdulisn‘éra,‘thc law of lg.ncj in Britain vas
embryonice thtovwr trndc thoro wasy was localised until the
merchants came into thc sesns. They did trade beyend their
local prcviaces. During the era of eonp.titivo capitalism,
Eritaiu had a national narknt and pro&uctiou was nttppt& up
bceauco of the inventions and ianovationse Gooda are produced
for their exchange vulucs nud thcy have to regch their ultimate
consnnorc. thu‘ the need ter agents arose. The mass production
and diatribntiun necessitated the rcfiniag of the rules of agency.
The law was then tnposaod on Kenya by British Iaporinltll.



2. Formation and Duties

Contract law forms the basis of agency. Fridman has defined

agency ast

"The relationship that exists between two persons when one,
called the agent, is considered in law to represent the other,
ecalled the principal, in such a way as to be able to affect
the principals legal Position in respect of strangers to the
relationship gi the making of contracts or the disposition

of property.”

There are various situations im which this relationship can
be said to exist. It can be created by the act of the parties, by
estoppel, by operation of law, by ratification and lastly, by
contract. The latter method of creation is the one this paper is
mostly concerned with for the purpose of analysing the relationship

that exists between Esso Standard and its Opurators.23

There are certain obligations which arise as a result of
creation of the agency relationship. The express or implied teras
of the contract goverm the rights and liabilities of the parties.
Where there is a coitract with express teras, those terams will
dictate the internal obligations of the principal and agent.

The agent has various duties all of which are aimed at
ensuring maximization of profits by the principal. Firstly, where
the agency is contractual, the agent must perform what he has
undertaken to perform. He has a duty to carry out the contract
which he has made with the principal.

Secondly, in performing the undertaking he must act in
accordance with the authority which has been given to him. The
paramount comsideration is the benefit of the principal, and as
long as he acts for the principal's benefit, the agent may use

his discretion.



-1l -

Thirdly, the agent must perform the undertaking with due
care and skill,

Fourthly, there is a general rule that an agent must perform
his undertaking personally. Any delegation will be a breach of
the agent's obligation to the principal unless permitted by the
contract.

Fifthly, the agent sust never demy the title of the prinmcipal
to goods, money or land possessed by the agent on behalf of the
primcipals. This rule has a half-hearted exception where a third
party is inxolvcd.2~ ’

The sixth duty that an agent owes to his principal is that
he must pay over to his principal all money received to the use
of his principal, This guty exists even if the transaction in
respect of which the money is received by the agent on behalf
of the principal was void or illegal as long as the coatract

of agenecy is not itself illegal.

Lastly, an agent has a duty not to let his own personmal
interest conflict with the principal's. He must disclose all
the material circumstances so that the prieipal can choose
whether to consent to the agent's acting. He must hand over all
secret profits.

It is clear from this that the principal's property is
protected which is a cardinal principle of bourgeocisie ~law.
The circulation process of goods and the ultimate goal of

maximizefion of profits is reinforced. Profits can only be
maxismized if the agent performs his duties diligently and
hands over the money to the prineipal.
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The principal on the other hand, has a duty to
renunerate the agent. The latter has to earam his commission by
performing his duties and has to be indemnified for any losses,

liabilities and expenses incurred during the undertaking.

It is clear from these legal rules that they facilitate
appropriation of the surplus value, thus facilitating the

distriﬁntian processs
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CHAPTER TWO

This Chapter will give a brief history of Esso Stamdard,
Kenya Limited, which is the case this paper seeks to study. It
will then give an analysis of some of the documents which embody
the legal rules pertaining to both contract and agency laws. This
will help to show how lgﬁ is related to the distribution process.

A !@sta;g of Esso Standard, Kenya Limited

Although the present Company name was adopted in 1966, related
forerunners have been fupplying petroleun products in Kenya from
about 1870, eoriginally on a "spot" basis but later becoming

involved in all normal marketing operations.

The original parent Company was tha Standard Oil Trust
resamed St;#daré 0il Company (New Jersey) in 1892 and again
rtnaﬁed Exxon Qerperitien in 1972. Earkj in the Century, the
Standard Oil Company had extended itu‘petreltua products, export
activities throughout thg Americas, Europe, Asia and Africa.

(John D. Rockfeller's ambition was to carry his kerosene to any
place "that wheels could roll or A,m#aaol could put its hoof"™).
Thus we find tha§ whatever proﬁlana there may have been, solutions

rhud to be found to ensure that distribution took place.

A branch of the Company started marketing petroleum products
in Kenya on a regular basis in 1922, originally through the African
Mercantile Company. In 1932, as a result of growth in demand,

parters
direct operations were started in Kenya from the haadqméfters
in Nairobi.
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In 1933 the Standard 0il Company (New Jersey) and Socony-
Vacuum 0il decided to combine em an equal ownership basis, their
producing, refining and marketing interests in the Eastern
Hemisphere, and for the purpose formed Standard-Vacuum 0il Company
popularly known as Stanvag's. From 1933 Stanvac conducted operations
in Kenya und,ii 1951 a Stanvac East Africa Organisation was created.
All areas where there were operations were controlled from Nairobi.

In 1962 Stanvac was dissolved and the Esso name came to
East Africa. In 1966 there was a further re-orgamisation which
resulted in the establishment of Esso Standard Kenya Limited
affliated to Esso Africa Inc. based in London which is a ng}or
regional haa&@uarters’tor Exxone. lxxon.is the World's largest
petroleum Company and is involved im all aspects of the petroleum
business namely: exploration, production, transportation, refining
and marketing. Esso in Kenya is involved regularly only in
marketing and refining although exploration is on. This paper
will attempt to throw 1ight on the marketing business.

In 1932 in addition torlabéieating oils there were only
three main products marketed namely: lighting kerosene (for lamps),
power kerosene (mainly for lorries, tractors etec), and petrol (for
cars). A few cars from an earlier generation were still around.
These cars used both paucr':Q; kerosene and fetral.’ The car was
fitted with two tanks, one for poirel and the other for kerosene.
fhc petrol was used for starting the engine and then switched over
io kerosene fbr diiving. The 1ntroduc§ion of diesel, fuel oil,
the refined éradop of petrol and L.P.3. (cooking gas) still lay

far off in the future.
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The business grew more and more lucratiia and for this reason
depots wﬁrﬁ cenatrgctad in various glaega’zo cater for distribution
of the predaéts¢ Botﬁ..n’1923 an& 1932 an extensive building
progranue wia aouplutdﬁ with agaiatnnco of engineers from overseas.
The Oeean t&fuinal at Shimanzi, Mombasa ##d depots im ﬁairo&i,
Nakuru, Kiaﬁiu,yﬁldarst, &itali, Hoeys Bay ind Turbo were completed.
The last tﬁr&a u%rovlater closed, | |

There was no further major construction until after tk. war
when further é&y«ts were huiit at Labwa (later transferred to
Londiani), Thompson's Falls and Nanyuki. In 1951 and 1952 fuelling
facilities were also built at Bastlaigh and Wilson Airport. Later
the Eastleigh tacilitiea were trans{arred ta Nairobi Airport in
1958 and thast at the Hilaan Airport elasod.

The history of the depots shows the raspbns¢ to the new
d&:nnﬂkﬁontroa developing, and later the advent of cheaper transpert

and better distribution leading to depot closures to serve costs.

Aa concerning mode of diatrihutiau, ariginally thc yrodnetu
were iupartcd from South Africa in cases and un&oad&d at ﬂﬁlblﬂﬂn
Due to damage occuring during the sea voyage the cases were

re-conditioned before Sains sent up-country #y railway. Inyort
" in bulk started with the arrival of the first tasker im 1929
in Mombasa and bulk facilities built at Shimamsi. Returnsble
drums were filled and railed to Nairobi and sther upcountry
depots and to Uganda depots. After 1932, bulk storage facilities
were constructed in Nairobi, Nakuru and Eldoret Product was railed
in bulk to these depots and then drums were filled anmd diatribuft&
in the surrounding areas. Transportation from the depots to the

farme was done in Ox-carts.
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All the products, including petrol, were sold either in
returnable drums or four galloa tins ('debes®)., Both containers
ereated lots of probleas for consumers and the Company. The tims
frequently leaked, while the returnable drums were always in short
supply hieannc some customers did not return them, using them instea
as domestic containers and in some cases as culverts. Also each
time the drums were returned they had to be thoroughly cleaned,
regaske/ and painted all over in brand colours. The use of
returnable drums was therefore stopped in 1955. They were
replaced by bulk imstallations at the customers® premises. Service
and other filling outlets were growing up and most of the retail
business was carried on from these outlets. The fifties and
sixties saw the major growth of the modern service station ia
Kenya.

Until the mid-fifties only three oil Companies operatdd in Keny
but since then the number has increased to seven. The whole Country
is well covered by a close network of service and filling stationms,
supplemented in rural areas by small outlets. As a rough indiction
of the srﬁith of volumes over the period Esso.has been operating
in Kenya, in 1929 the tankage capacity at Shimazi was 13 million

litres. Presently the total tankage at Shimanzi is 75 million litre

The East African Oil Refinery at Changamwe stores many more
millions of litres and supplies oil Company products into the new
pipelines. This refinery was completed in 1963 and Esso had just
over a gquarter share of the equity, which has since been reduced
by half when the Government of Kenya became 50% partners with the

original owners.
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There have been many changes over the years, responsive to
the needs of the consumer and indicative of the rapid growth of
the Kenyan Economy.

B-ABALYSIS OF THE LaAW
1. QOperator’s Agreement

This second part of the Chapter is an attempt to analyse
the gcomtract entered into between Esso and its npcratorl.a The
legal rules pertaining to both contract and agency laws will
be of relevance here. These have already been discussed in Chapter
One and so what this Chapter will seek to do is to apply those
rules on the ground so tb speak, by relating the relevant ones
to this contract.

The contract is a Standard form coamtract. It is acceptable
that one can recognize such a contract at sight but attenpts at
defining it have been made. Israel has formulated a definition
in which the essential features o a standard form Contract

are cantaiatdu}
The Contract is seen to be too much of a one-sided affair,

It is Esso which draws up the terms of the Contract and it is then
handed over to the operators to comply with. This one-sidedness
is reflected in the whole contract im that nearly all the terms
are favourable to Esso and very much prejudised against the
operators. Examples from the terms of the Comtract will clearly

show this.
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The Contract provides that the operator agrees with Esso,

To indemnify and keep indemnified Esso from and against
all proceedings, costs claims and demands of whatever
nature and kind whether arising out of death, personal
injury or damage to property or otherwise howeter which
may arise at, in or comnnected with the use of the premises
or the equipment and at the operator's own expense fully to
insure and continue to insure against such claims and
liabilities with some reputable insurance Company and to
furnish proper proof of such insurance to Esso on demand,
it being agreed that the operator shall not be entitled

to any indemnity for any such lighility from Esso, its
agents, Directors, or employees. =

It is provided claouhuri that:

"Esso is not responsible for any leakage, theft, evapokation
or any other less of bulk products delivered to the operator
by Esso once the discharge valve of the delivering tamnk lorry
is opened."d '

Such exclusion from liability om ;ho Company*'s part shows
clearly how one sided ‘the agreement is.
; Rﬁqt;aipt of trade, a doctrine that has been discussed in
Chapter Cne is also evident in the instant contract. It is to
the effect that a coatract which comes within its ambit, and
which restricts the future liberty of a person to carry oa his
trade, business or profession in any manner he chooses is contrary
to publie policy and thus void, unless it is jnstitia&le as being
reasonable.

The contract provides that the operator agrees with Esso
that:

"In the event of the Operator being a Limited Liability
Company and having as its name the name of the Stationm

or such similar name then the operator undertakes on the
determination of this Agreement forthwith to change the name
of the Company im accordance with the Companies Act (Cap.i486)
or any law amending or replacing the same. The Cperator
undertakes that he will not during the curreancy of this
agreement or at any time thereafter apply or use the name

of the premises specified im the first schedule hereto or

any part thereof to or for any other service station or

petrol filling atatioa or premises used for the retailing
of motor fuels.



In another section of this same clause it is provided that

"Operator agrees not to operate or participate in the operation
of any fuels retailing business within a radius of 10 Kilometres
from this filling or service station for a period of two years
fo be calculated from the date of termination of this Contract
except if Esso gives its written approval,"?

From such sections we can conclude that the Contract has some
evidence of restraint of trade. The operator is restricted in the
area and iile he may carry on business. But then the guestion arises
as to whether or not the restraint is reasomable.

Considering the nature of Esso's business, such restrictions
cannot be said to be uanreasonable. In the first pla&c this is a
field which experiences alot of competition and inorder for the
Company to flourish, such has to be curbed. Secondly, if the operators
were given the freedom to set up similar business, it would mean
that Esso's sales would go down as the operators would inevitably
concentrate on their own business., In this way the targets the
Company has set would not be met and it would not be possible
to maximize profits which is the ultimate aim of the targets.

Inorder for restraint to be said to be reasonable it must.
not be excessive as regards its area of operation. The area given,
that isy 10 Kilometres cannot be said to be excessive considering
the way the Country is covered with a acgwork of service and filling
stations. As regards time,/years is reasonable as the rate in which

8 % vould

cnéh stations are being put up is incredible. So the Law
still aid Esso in its business if the operator brings up a case

against it.



It would be necessary here to comament on the oft-discussed
freeden.af contract which has been said to be nothing but a myth.
We have already established that the Contract in question is a
standard form Contract and as is the case with such Contracts,
only one party to the contract draws up and presents the Contract
to the operators and altheugh it is so much prejudiced against
them, the operators have no choice but to comply with it. BExperience
has infact shown that most operators sign the agreement even before
they read it and once they do this, the Contract binds them. What
freedom to contract is there if ome party does not participate
even in the discussion of the terms leave alone the drawing wup of
the Gottrictt"!his freedon a!‘ﬁantraet‘is indeed a myth and it

“means no more or less than freedom to exploit and be txplaitod.”9

GontQact Law !érns the basis of agency. Whether or not
there is evidence of any agency relatiomship in this Contract, the
Operators Agreement is a legal point to be discussed.

Agency relationship can be infnrrga from this contract
inspite of the fact that the operators are buyers in the sense that
they buy their products cash and them go to sell thea. This
inference is drawn from the way the Company imposes restrictions
on the operators as has been discussed above. For if one was a buyer
would there be any reason why he should be thus restricted? There
is no reason why this:should be the case, he should be left to have
the freedom to deal with the goods as he thinks fit. An example of

this is seen in a section which provides that the operator agrees:
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"To buy exclusively from Esso and sell at the premises

Exclusively Zsso's Petroleum Products and those specialities

marketed by Bsso. o.."30

Thias inference can be supported by the tersms which impose
certain duties om the Operators owed to Lsso in the same way as
agents owe their principals certain duties. For instance, an
agent owes a duty to his principal not to delegate the undertaking
and there is a gemeral rule that the agent must perform the
undertaking personally. In this instant contract, the operator
agrees with Zsso:

"ot to assign, underlet, charge or part with possession

of the premises or any part thereof or the equipmeat therein

or any iteam thereof nor any of the benefits or obligations
of this agreement."ll

Juat like an ageat is expected by his principal to keep proper
accounts, s0 is the operator expected to do as regards his sales
of Esso Products. The Contract provides that the Operator agrees:

"To keeop in ajust and true manner all such records sm accounts
as aay from time to time be required by Bsso in regard to his
sales of Esso Products at the premises and to permit Zsso to
enter the premises at all reasocnable times to inspect such
records accounts and bulk and packaged stocks."12

From this analysis of the Uperators Agrecment it becomes
clear that law aids Zsso in the distribution process. Contract
law eaables the Company to impose such terms as it =may deem
necessary through the use of a standard form Contract and to
exploit the Uperator under the guise of freedom of contract. By
the use of such a countract, Esso is able to maintain least
competition and in this way to ensure maximigation of profits
through fast disposal of products.
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Agency law also comes in handy for Esso because it would be
iapoasible to carry on business without agents like the Uperators.
By affording duties for such operators, the law meets the need
of Esso because them the operators will be bound to carry out
their duties. In this way the distribution process is hastened,
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FOOTNOTES TO CHAPTER TWO

Research Information from Esso's official documents.
See Appendix

Footnote 13 of Chapter One. It is defined thus "Standard
form Coantract, 'means a contract for the supply of a
conmodity or a service, all or any of whose terms have
been fixed in advance by, or om behalf of, the person
supplying the commodity or service (hereinafter "the
supplier”) with the object of constituting conditions

~ of many contracts between him and persons undefined as to

their number or identity (hereinafter "the customers).”
See Appendix, Clause 3 (1%)

Ibid Clause 8

Clause 3 (26) (C)

Clause 3 (28)

X Restraint of Trade Act (Cap 24, Laws of Kemya) /Contracts in

Mutunga, Origin and Purpose of the Kenyan Law of Contract (Mimeo).
Ses Appendix, Clause 3 (2)

Ibid.Clause 3 (18)

Clause 3 (25)



CHAPTER THREER

A. THEORY OF PRODUCTION AND BDISTRIBUTION OF GOODS

Goods are produced for their exchange - value. All value
of a commodity is not realised until the commodity which is the
embodiment of the value reaches its ultimate destination, the
consumer., DBefore reaching this stage, a commodity possesses
exchange value only potentially. So inorder for the products
to realize their profits they must make sure that the goods

reach the ultimate consumer. To quote Mandel

“When the production of commodities is coampleted, the

industrial capitalist already possesses the surplus value produced
by the workers. But this surplus value exists in particular foramj;
it is still crystallized in commodities, just as capital advanced
by the industrialist is, too. The Capitalist can neither recon-~
stitute this Capital nor appropriate the surplus value so long

as they retain this form of existence. ... To realise the
surplus-value he must sell the commodities produced. But the
industrialist does not work for definite customers (except when
he carries orders for the "ultimate consumer™); he works for

the anonymous market. :

Everytime that a product cycle is completed, he would thus have
to stop work at the factory, sell his commodities inorder to
recover his outlay, and then resume productions By buying what
the industrialist produces, the traders relieve him of the trouble
of going himself to look for the consumer. They save him the
losses and changes involved in interrupting productionm until

the commodities have reached their destimation. They, so to
speak, advance him the money capital that allows him to carry

on producing without any interruption.

But the traders who advance to the industrialist the funds they
need to reconstitute their capital and realigze their surplus
value, must in their turn quickly sell the goods thus bought,
80 as to begin the operation anew as soon as possible.

The ultimate objective of all this is quick appropriation of

an increased surplus value,

“low each production c¢ycle brings in the same amount of surplus-
value, provided that the capital and the rate of surplus-value
remain the same. Increasing the number of production cycles
accomplished in eme year means increasing the total amount of
surplus walue produced that year., Reducing the circulation

time of coumodities is thus not only a way of realizing surplus

wvalne more aunicklvy. 4% iz nlasn n wav aAf inarvansine $ha ansnd B2



None of those interested in the production, c¢irculation and
distribution of a product have any interest im its existence or
desire for its possession. None of them gets any share of it
physically. Their distributive shares comes out of the purchase
price paid for it by its ultimate consumer, who takes it out of
the "market"™, converts it from a commodity into an ordinary good
possessing only its natural qualities of a useevalue. In other
words, each of their distributive shares comes of the exchange-
value of the éommodity which is turned inte the universal medium

of exchange-money ~ by its 'sale to the ultimate consumer.
The manufacturer produced the product not for its use~value,

he never had any personal use of it and never intended to use it,
but for its exchange~value and as soon as it is ready in exchangeable
form he offers it for sale or exchange. He sells it, again, teo
somebody who has absolutely no personal use of it and does not
intend to use it himself but buys it just as the manufadturer
manufactured it because of the exchange valuwe there is in it,
and which, by the way, for reason or other, he expects to be
more than he pays for ite. |
On this first manifestation of the exchange-value of the
factory-produced commodity, the manufacturer gets in exchange
for it a certain sum of momey or other commodities, the price
obtained on its sale or exchange. The exchange value of the
commodity has realiszed itself in his hands in the form of its

price.



B- THEORY OF THE GROUND

Inorder for a Company to function properly it will require
the use of an ocean terminal, a point at which products are
received, stored and distributed inland and exported. Essc has
such a terminal at Mombasa.

Before 1963 when the East African 0il Refimery became
operational, all products were imported and pumped from the ships
straight into the storage tanks. After 1963 some of the products
came through a pipeline from the refinery into the tanks. The
quantity of products received is dependent on the market needs
from time to time because inorder to realise profits all the
goods have to ;o got rid of. For the petroleum products
refined at the refimery, the oil Companies colbborate closely
with the Refimery in working out the market requirements.

The Company's supply Planning Department has one person whose

duty is to co-ordinate with the Refinery on all erude supply
matters and orders c¢rude oil to be processed by the refinery.

There are many other Companies whose crude oil is refined at

the Refinery and so whem it comes to distribution of the products,
these are givem in proportion to the Grade il that sash Company had
given in to the Refinery.

The terminal as a receiving point for an oil Company is therefore
important to the Company since all its operations and success

entirely relies on its efficient operation.
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With the arrival of the pipeline the termimal has been
reduced in importance since products are now transported straight
avay from the refinery. However it will continue playing an
important role as it will still remain a supply peiant for bulk
products required for the coastal region including bun~kering
of shipss The oil manufacturing plant, receiving of imported
oils and despatch of fuel oils, LePsGey chemicals and asphalts
which will not be transported through the pipeline will continue
to be handled at the terminal.

Transportation is mainly by the piptli::.* This has provided
faster means than before wvhen the only means of transport were
by rail and road.

However there are some products which are still beimg trans-
ported by other means. OSuch products are fuel oil and L.P.G.,
the former being transported mainly ¥y~ railway while §hngluttor
goes by road. ¥For transporting L.P.G., Esso has a few trucks of
its own and it also uses hired transporters. The products are
transported to either a factory or to petrol-stations.

This is the point at which distribution takes root. The
products are sold to operators who buy the products for the purpese:
of reselling them. They are also sold for re-sellers who are small
scale operators who buy and go round selling in remote areas.
Consumers also buy the products. These are customers who buy
for their own consumption, for example, Ministry of Works, Industries,
etecs All these are governed by contracts which are entered inte
with the Company. As far as sale to the consumers is concerned,
all it involves is a negotiation of prices whereby Esso tries to
get the best possible price for its products. It supplies tanks
to the consumer and incase the consumer decides to change the

soévicc by buving products from another Companv besides Esso. o
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he is obligated to buy the tanks which Esso had provided for its
service,

If the consumer fails to pay for the products the Company
takes it very seriously and may cancel any further deliveries to
the Consumer. The latter will be interfering in Esso's aim to
realize profits as soon as possible so that the business may go on.

As regards operators, the Company has to look for the most
suitable ones so as to get the best price for its products. The
operator's financial stand is looked into to see whether he will
manage to buy the products as he has to pay cash f@r‘tkt goods
he buys. There are certain targets which the Company sets for
the operator and the latter hae to meet them. This gives the
operators a nudge to do the maximum. There is a lot of competition
and so to meet Esso's interests the contracts entered inte with
its buyers are made very t&git.’ There is restriction as to what
products to buy and the operator has to buy from BEsso all his
products, A clause from the operators Agreement provides that

the operator agrees with Esse:

"To buy exclusively from Esso and sell at the premises
Exclusively Esso's Petroleum Products and those specialities
marketed by Esso. Purchases will be made at the prices in
force on the day of delivery as appearimg in Esso's Dealer
Price List."™h

If the operators were allowed to buy products from other
Companies, these would depreciate Esso's products and it would
also sliow the distribution process.

From this we can see how important the distribution process is.

If this is not effected it would mean that Esso would not realise



the exchange - value of the products which ‘is the ultimate aim.
Inorder for this to be accoamplished there has to be an instrusent
which sees to it that the distribautors, that is, the operators,
re=sallers carry on their duties which have been imposed on thesn,
Law comes in as an instrument to meet this goal. As has been
already discussed in Chapter Two, Law plays a very ecrucial role

By ensuring that the operators and ree-sellers carry out their
duties, this enables the Company to keep om buying crude oil and
haviag it refined and thenm selling the refined products. By
carrying out their duties properly, the operators will make
it possible for dispasal to be effected quickly and hemce the
Company will stand a better chance of increasing its profits.
Goods are produced for their exchange ~ value and so the
distribution process is a erucial process in any busineas.
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€. CONCLUSION

During the course of our discussion we have tried to show
what contract and agency laws entail and what part they play in
aiding Esso to carry on its business. Although there are other
legal aspects involved in the distribution process as we mentioned
in the Introductiom, it is very clear from the whole discussion
that these two branches of law play a very important role in the
distribution of Esso's Petroleum Productse. |

As we saw in Chapter Two, Esso uses a standard form a&ntr&n&ﬁ
to facilitate its trade. 5Such a contract emphasizes only the rights

of the individual who draws up the coatract. The other party's
rights are ignored in the sense that he is not given a chance to
participate in the drawing up of the contract. 7To this end then,
Esso has been able to benefit from the use of such a contract. The
terms are binding and the pwapltyﬁaaa deals with such as operatoers
have to abind with them. k

Contract Law is thus seen as helpful for Esseo and it comes in
h#a&: as an instrument to enforce Esso's rights.

Although such a contract can, to a greater extent, be said
to be v;ry much biased against one party, we can justify its use
to the extent that without it, distribution of whatever goeds a
firm produces would be very difficult. This is because the Sceciety
we have is such that everybody wants to maximize Rhis own profits
without considering his fellow men and so if nothing is é;ac to
make him abind with his promises, they weuld go unfulfilled. By
entering into such a contract whose terms are binding, a firm like
Esso is able to facilitate the distribution of its goods.
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As Contract Law forms the basis of agency, we were able to
draw an inferemce from the Contract, that is, the OUperators Lgreenont‘.
For Esso to distribute its goods as fast as possible the use of
such agents becomes indispensable. Agency law affords certain
duties which it places upon the operators and by so deoing it facilitat«
the distribution process. Examples of such duties were given in
Chapter !ueg?

Qur discussion in Chapter Three revealed to us that goods are
produced for their exchange -~ value and thus the producer has to
exchange them if he is to get the fruits of his toil. In the case
of Esso, it imports crude oil which it then takes to the East
African Oil Refinery at Changamwe to be refined. If Esso is to
benefit from such a business, the refined products have to be
exchanged for money. It is for this reason that Esso involves

the use of both contract and Agency Laws so as to make this possible.

In conclusion, we emphasize the fact that the legal rules
pertaining to both Contract Law and Agency Law facilitate rather

than inhibit the distribution process.

A~
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FOOTNOTES TO CHAPTER THREE

E, Mandel ~ Marxis!
Zbid. P. 187

See Appendix

Ibid. Clause 3 (2)
Definition Supra. in Chapter Tweo Footmote 3
Bee Appendix

Ibid. Clause 3 (18)
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APPENDIZX

BS80 STARDAR

P.O« BOX 30200, NAIROBI - KENYA

- OPERATORS AGREEMENT

This Agreement is made the cescescesscccsccscday 0f covcensses
One Thousand Nine Hundred and Seventy seccsesceccsssesssebetween
ES80 STANDARD KENYA LIMITED a limited liability company incorporated
in Kenya having a postal address P.0O. Box 30200, Nairobi, Keaya
{hereinafter called "ESS0") of the one yart‘and AP p—
seessessssesssasesssrasrassccssssnsarsss O secocvncnssccncorncnons
{hereinafter called the "OPERATOR") of the other part.
1. [IGsso agrees to permit the Operator on the terus and conditions
herein appearing to use:
a) The Filling or Service Station premises described ia the
first schedule hereto {hereinafter called "the Premises™)
subject to the terms of the permitted user thereof specified
therein.
b) The equipment set out in Esso's Service Station Equipment
Order and Receipt form No,4-D-21 (which equipment and all
additions and substitutions is hereinafter called “the Equipment
But Esso reserves the right to enter the premises at any time
with workmen and others for the purpose of carrying out such
repairs, improvements, additions to the premises and egquipment
as Esso may consider necessary without any obligation of Esse
to indemllify the operator for any disturbances whatscever to
his business as a result of such repairs, improvemenis and

additions as aforesaid.
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2. This Agreement shall be effected as from the Ssvssssssesenasn

w Of cescscsssscssvsecsscssseess One Thousand Nine Hundred gnd

Seventy seecsscvsscscece and continue for a period of two years.

Se The

(1)

(2)

(3

Operator agrees with Esso as Followsi-

Th pay to Esso on the first day of each moanth or to have
included with the payment for the first invoice in that
month, the sum o0f KaSHBesessesnsennssssses being advance
fee for the right to operate the premises and for the

use of the equipment. In addition a fee o0f seesseece. cents
per litre will be charged on Invoice/Cash Sale for all
purchases of Motor Fuels - (Bsso BExtra, Essc Regular, and
Esso Diesel). This is subject to revision on each
anniversary date of signing this Agreement.

To buy exclusively from Esso and sell at the premises
Exclusively Esso's petroleum products and those specialitie
marketed by Esso. Purchases will be made at the prices
in force on the day of delivery as appearing in Esso's
Dealer Price List.

PROVIDED THAT ESSO may allow the dealer to stock and sell
such other non-petroleum products not currently marketed
by Esso if such preducts in the opinion of Esso will
enhance the Operator's business. Such allowance shall

be confirmed im writing.

To sell Esso Products at Retail prices notified to him

from time to time by Esso.
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PROVIDED THAT this clause shall operate without prejudice
to any agreement made by Esso to supply any customer
{whether a Government authority, Corporation, Company,
Person or Body of Persons) with Esso products at any
special price and the Operator hereby expressly agrees
that on being notified that such an agreement exists with

any particular customer and that such customer is permitted

to draw supplies at the premises, he will supply such
customer at such margin or margins and on such terms as
may be agreed to between Esso and the Dealer.

To pay all rents and charges for services such as water,
electricity, telephone, trade and storage licences, payable
in respect of the premises amd the equipment during the
period of the agreement.

To use the Equipment solely for the storage and handling
of products purchased by the Operator from Esso and not
neglect or misuse the same amd not to emcumber or remove
the equipment and not to do or suffer to be dome anything
by which the Equipment or any part thereof may be seized
taken in execution attached destroyed or injured.

To pay Esso for all products delivered by Esso or its
contractors in such manner on such terms and at such

times as Esso may from time to time decide.
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To keep the premises and the equipment thereon clean and
tidy at all times and to adhere to and maiptain the standard
of cleanliness and carry out such duties at such times as
set out in the Appendix to this Agreement or any amendment
HERBBY agreed that Esso shall

be entitled after the expiry of 14 days' notice to the
Operator of his failure to maintain such standards do

all such things as may be necessary to re-establish the
premises and the equipment to the standards of c¢leanliness
aforesaid and any costs $hereby incurred shall be recoverable
from the Operator forthwithe.

To stock and maintain in good working order and repair the
servicing equipment as listed out in the Fourth Schedule
hereto. Provided that Esso may at its discretion supply

or repair any such equipment after giving 1% days notice of
its intention to do so and any costs thereby incurred will

be recoverable from the Bperator forthwith.

To maintain a sufficient stock at the station at all times
of Esso fuels and specialities and such other items as may be
advised by Esso from time to time, Without prejudice to the
generality of the foregoing, the Operator shall stock the
following items at all times:

Fuels - Esso Extra, Esso Regular, Esso Diesel , Esso
Illuminating Kerosene

Esso Extra Motor Oils
Esso Motor Oils
Essclube HDs

Esso Handy 0il

Esso Brake Fluid



{X) To insure against any loss or damage to the premises and

the equipment as well as the stocks of motor fuels froam
time to time st the premises with reputable insurance
Company and to produce to Esso at its request the policy
or policies and receipt for the last premium due thereon.

(11) To permit all persons authorised by Esso at all reasonable

(12)

(652

(14)

times to inspect the premises and the equipment and to
replace, repair or make good to the satisfaction of Ssso
all replacements, é&f@#ts, repairs or lack of maimtenance
that Esso may consider necessary as notified to him and

for which the Operator is liable under the provisiomns of the
third schedule hereto within such times as LZsso may require
in writinge If the Operator defaults in so doing Esso

may enter the premises and carry out all such replacements
or repairs at the cest of the Operator, including the time
and effort devoted by Esso employees at such rate or rates
as Esso may reasonably require.

To employ at the station a minimum number of sesssccecocoes
lube bay attendants) who shall have passed Govermment

Prade Test Grode secs-scssnsceaves OF its ‘"Qﬂi“lﬁat‘

To give Esso at least two clear working duya' notice of
all requirements of motor fuels and to accept delivery

in the largest possible gquantities in relation to the size
of the storage tanks at the premises.

‘To indemnify and keep indemnified Esso from and against

all proceedings costs claims and demands of whatever nature
and kind whether nrising’gutAaf death personal injury

or damage to property or otherwise however which may

arise at in or comnected with the use of the premises
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or the equipment and at the Operator's own expense fully to
insure and continue to insure against such claims and
liabilities with some reputable insurance company and to
furnish proper proof of such insurance to Essc on demand,
it being agreed that the operator shall not be entitled to
any indemnity for any such liability from Esso, its agents,
Directors or employees.

To comply im all respects with all statutes, regulations and
by~laws made by any competent authority relating to the
premises and equipment or user thereof.

To keep the premises and all facilities thereat open for

the sale of motor fuels to the public during all hours of
the day and night, unless otherwise agreed by Esso in
writing, and subject to such limitations in this regard

as may be imposed by law, and to promote the sales of Esso's
motery!ugla at the premises and generally to foster the
sales of Esso's products to Esso's satisfaction.

To operate the premiscs in accordance with the principles

of Esso Operator Co-operation Plan for the time being

in force which said Co-operation Plan in force as at the date
hereof is set out in the Third Schedule hereto.

Not to assign, underlet, charge or part with possession of
the preamises or any part thereof or the equipment therein

or any item thereof nor any of the bensfits or obligations

of this agreement.

Not to display any sign, notice or advertisement on the
premises or the equipment except such as are approved by
Egso in writing and not to take down er alter any such sign,
notice or advertisement without such approval.
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ot to make any alteration or addition to the premises or
the equipment or any part thereof or to the external
appearance of paintwork thereof nor to cut, maim or injure
any ofhcthe walls or timbers of the premises without the
written consent of Esso.

Hot to do, permit to be done in or upon the premises or
any part thereof, any act or thing which shall or may be
or become a nuisance, damage, annoyance or inconvenience to
Esso or the occupiers of any adjoining or neighbouring
premises, in particular not to allow any hawkers to be or
remain upon any part of the ;ﬁ;ﬁ;ﬁ;:,

Not to standcor display motor vu?;alta for resale or
othervise on any part of the forecourt of the premises

or to do anythiag whereby access to the pump islands may be
impeded, ‘ ;

Hot to engage in or be unsoci@t&d either directly of
indirectly with the business of the sale of Motor Fuels

at any other Filling or Service Station owned or controlled
either directly or indirectly by any Petroleum Company
including Esso except with the previous written consent

of Esso.

To ensure that all persons empleyed in or about the
premises are paid wages and afforded conditions of service
similar to those paid and observed by good employees in the
area. In the event of any difficulty in determining what
would be fair wages, the rates paid in the area by the

Kenya Government may be used as standard.
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(25) To keep in a just and true manner all such records and

(2

(26)

accounts as may from time to time be reguired by Esse in

regard to his sales of Esso products at that premises and

to permit Esso to enter the premises at all reasonable

times to inspect such records accounts and bulk and

packaged stocks.

Without prejudice to the generality of the foregoing, the

Operator shall keep the following records at all times

during the continuation of this Agreement, viz,

a)

b)

c)

d)

e)
a)

Daily sales of main fuels (i.e,.EEMO, ENO, Diesel and
Kerosene).

Daily Sales of other petroleum products, L.P.G.
Lubricants, Brake Fluid and Handy 0Oil.

Daily Sales of Tyres, Batteries and Accessories (T.Bed.)
and other merchandise eg, steering gloves, cool
cushions, polishes, soft drinks, etec.

Full records showing realigations and expenses.
énataaer Service Record Cards.

NOT without the previous written conseat of Esso

i) To make any change in the name of the Stnfion

as specified in the first schedule hereto.

ii) To carry on the business of a Service Station

or filling station at the premises otherwise
than under the saild naume,
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b) NOT during the period of the Agreement tor at any time

c)

thereafter to use the said name or any other part thereof
{okherthan any word or words in common use in the
petroleum retail business) to or for any other service
or filling station or premises used for the retailing
of motor fuels.

In the event of the Operator being a limited liability
Company and having as its name the name of the station
or such similar name then the Operator undertakes on
the determination of this Agreement forthwith to change
the name of the Company in accordance with the Companies
(Act (Cap. 486) or any law amending or replacing the same.
The Operator undertakes that he will not during the
currency of this agreement or at any time thereafter
apply or use the name of the premises specified in the
first schedule hereto or any part thereof to or for any
other service station or petrel filling station or
premises used for the retailing of motor fuels.

The station shall be known by the name of the premises
specified in the first schedule hereto and this name and
the right to use the same sall be the cxcluiivo property
of Esso at all times and shall not &t any time be used
by the Operator except with the express prior written
permission of Esso and then only during the continuance

of this agreement.
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At the expiration or socomer determination of this agreement
quietly to yield up the premises and the eguipment in such
repair and condition as aforesaid together with such stocks
or petroleum fuels and lubricants thereat as shall have

been supplied by Esso (as to which Esso shall be the sole
judge) to be paid for by Esso at the price at which they
have been supplied and paid for or at the price at which the
stocks would have been supplied to the Operator as at the
date of expiration or determination if lesser and the
Operator shall not have any claim against Esso in any event
in respect of any loss of goodwill or trade.

The Operator agrees not to operate or participate in the
operation of any fuels retailing business within a radius

of 10 kilometers from this filling or service station for

a period of two years to be calculated from the date of
termination of this contr.ct except if Esso gives its written
approval.

In the event of the Operator being given permission to

use any of Esso's trade marks on the OUperator's property equipm
vehicles or stationery the Operator shall upon the deter-
mination of this agreement forthwith paint out or obliterate
or destroy Esso's trade mark on such property equipment
vehicles or stationery wherever it may appear and discoatinue
the use of the trade mark forthwith.
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4, ESSO AGREES WITH THE OPERATOR AS FOLLOWS:-
Subjjsct to the provisions of Clauses 3 (9) and 3(11) hereof to
bear the cost of maintaining fuel pumps and tanks, the main
buildings, Esso idenfification signs, driveway and forecourt
of the premises in reasonable repair whea such repair or
mgintenance is due to normal wear and tear where Esso is the
owner of the improvement loaned to the Operator or where Esse
leases the improvements and land from a property not covenant tc
this agreement, »
S5« &) THIS AGREEZMENT may be! terminated by either by giving
to the other six () months written notice of such
termination. PROVIDED THAT Esso may (without prejudice
to any right in respect of any previous breach of the
Operator's obligations hereunder) re-enter upon the
premises and determine the agreement immediately or with
such delay as may be determined in writiag by Essoil=-
(1) If the Operator shall counit a breach of any of the
Operator's obligations heretofore,or
(ii) If the Operator shall commit any act of bankruptcy
or suffer any distress or executiom to be levied upon
the Operator's goods or upon the premises or the
equipment installed at the premises, or if being a
Company, the Operator shall call any meeting with a view
to going into voluntary liquidation otherwise than
for the purpose of amalgamation or reconstruction

or if a petition for winding up shall be presented,
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against the Operator or if the Operator shall have

a Receiver and/or Manager appointed of any of the

Operator's property or assets.

In the case of the events mentioned in clause 5 (a)

oecnring, Esso shall be at liberty to engage or employ

another Operator, or employee to coperate the premises and

in furtherance thereof to enter upon and occupy the premises.
Any notice required to be served under this Agreement shall be
sufficient served on Esso if sent by registered post to its
principal office for the time being in tonya'and on the Operator
if delivered personally or sent by registered post to or affixed
in a prominent place on the premises or to his usual or last
known address.

Beither Esso nor the Operator shall be responsible for any
failures to fulfil any terms of this Agreement if fulfilment
has been delayed, hindred, interfered with or prevented by

any ecircumstances whatsoever which are not within the control
of Esso or the Operator as the case may be by compliance with
any order or request of any national, regiocmal, ports,
transportation, local, muniecipal, police or other authority

of anybody or person purporting to be or to act for such
authority. For the avoidance of doubt and without limiting

the gonarnliﬁ: of the foregoing it is hereby agreed that fires,
explosions, storms, tempests, breakdown of machinery, riots,
strikes, lockouts and labour disputes are circumstances beyond
the control the parties except where arising wholly or in

part from the negligence or breach (whether an act or omission)
of such part of any of the terms hereof whether contained

expressly or by implication.
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8. Bsso is not responsible for anyleakage, theft, evaporatiom or
any other loss of bulk products delivered to the Operator by
Esso once the discharge valve of the delivering tank lorry is
opened.
9+ This Agreement replaces any previous agreements between Esso
and the Operator.

10. Nothing herein contained shall be deemed to constitute a
partfiership between the parties hereto or to constitute the
Operator a tonanf of or person in possession of the said
premises or to create any interest in land and the Operator
shall not enter into any contract or commit on behalf or in
the name of Esso nor in any way pledge the credit of Esso.

AS WITNESS the hands of the parties hereto the day and year first

above written.

SIGHNED BY? sscceesessssscesocsesccsione )
for mnd on heNalf of the “suh-i
in named ESS0 STANDARD KENYA %
LIMITED in presence of1 g
SIGNED BY within named 5
Director/Partner/Proprietor g
in the presence oft i RAIRES
,ﬁwﬁﬁﬂiogx
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