
on LIO
I

ATIV TO I
U I GI IC ).

rt ti
ot Rcclul.raJmellts fo

rob1.
LL.B. ,

y

J. JIKU C AI

J •



I

1 or . • ,1.... f' .co: 1

t *Oil' 0-0 r.t en,



II

00 ••
Contcnta e. '..•• ••
List of eases •• •• ..'

. :'iclG3 •• ••• •• ••
etton •• "II'

••

••

••
••
•••
••
••

Conpar1son batwcan imprisonment and prob tion ••
Oonc~ue1

•• ••..

••

i'ho Q:JO p~ tho pGl'll'l. ~atem

Retr1but'.OL '... •• ••
al. deterrence

otection of th * P cUe

nella 111tation
••

•• ••••

•• •• •••••

.o.

••
•••
••
••
••
••
••

••

••
••
••

e, •

••

••
••
••

••

.0
••..'
••
••

••

."
••
••
••
•••
.O'

.0

•••

••

••
'...
••
e.

••

••

••
.... ••

••
Atilnniotrrttion of probatiun U.!luel' oe..iJ•• -.)4 LaUf! ot

llYn.
vrobati •• • 0; •• •• •

I

II

IV'

v
,fT" .•.

••
1

1

•• •
••
•• 11

ct •. 12
•• 4

•• l5
.e 15
••
•• •• 25

•• 26
28

',1
•
••

•• • 34

e. ••• •• 7••



I"'T.1_

Q ~tio e_ •• •• •• • •• •• 39
l rob' ti s .1 "30 •• •• 42

eoncauaron "".d .s u.zz10. 1.';•• • •• •• •• ••

IjLl. P er 3 ••
rl.tel' a r .L roba io dj probation •• ?

m ot1e c il.1 iOll • • •• 62

Li cc..u. lOOUS o"ther cr1 ~ i 64•• •• • • •• •
of r oncl;;; o.i.: those placed on :}ro ation •• 6

as

of 0" : ...no .0;) 0 tho e ace' )11 ...r ...bat ....o:l •• 70
)

Gone..\. ~on and i cU3sion •• • • • • • •• •• 73

Via l..•.itv O.L the pro ati ervlce •• •• •• • • 78
~aro e • • •• •• •• •• •• • • • • •• 1

.t:.X'; a n'_ e .ley n •• •• •• •• • • 1

Ill.e us 0 ho e G •• •• •• • • • •• 2

Pr br i01 0'1d attc care aervice •• • • • • • It 3

G- c .~,.eldatio!lS •• • •• •• • ••
C c asion •• •• •• •• • • •• •• • • 86

s •• •• •• •• •• • • •• •• 91
i r~i 1



v

1 ~. V do t (1967) c. .~. 599

2. t 9 1"\ 4• • " '-'. • •
3. •'1. I P. ("' ".. ) C .t., 5~1.1.-,0 •
4. • "!10r:mso .. (196 .I .1. 620

,hr1 ti! e G e.; i c'" • • o . t i ~ 0 17 5/ J• •
2. :t'I. 18 u\,r> 00 v. e • • Court ii e U • l090/79..
3. at r Ind D. • 0 0•• 2 41 1• · •

4. Jo e 1:1 at V .0 • Co' .4- fi e o. 2092/.. • • "
5. ob rt \iotai \.1 u '{. He >: 0 t 1"' I" 3324/.•. .0

6. Dinau l. 0" '..,.. " ~~ep. • t.our t i' 1e .:0. 3051'"/._u • •

7. T ororai 1 • t £1 e o. 14311 "f..• -, • •

8. J V. C f' e , 4 77,4 •• • • •• •

• I ••.•
.• nal L 1 o s

1. "1 Yo fre de <J "at ...•. t r 11L 0•• c
i.e a

2. ~n·u.vode - ;11. .t ~ :; 0:-0 of
Kenya

3. .I.'ro·atio or (;.1'1'e .ders I.ct 64 L .•.. of- .
4. ri..,ons t C a. tc ~O a", a f

enya



1 John I•• H',na~U"d ••

Journal 0
July 1930

:

••

or~ for 97d, ~ 7~. ~. 01 aGin•

2 t to t1e 70 h bo d of V ito ti for
1 U ro e

3. oLe Golo "1 p otectorate • ·orr.:aittee pp j.utl3U

CO i~ r t'~n of 1 t syst r rob
tio .. 0 th .to .•t 1932

• 1r ~1 use 0:1: Co "ton
( ril J4B)

10i tepol'

2. _0 e _ice, t Ttence 0" t~le ~o- t 1 , 4

of the depart ental C011.T!li ttee on the :proba ,i·:m
c•. d (1 62/

4. d La e ni~ed tic s ven + lent
OJ: ).;(~. ... Aff.?i"'9·



VI

( i hu District).

this er i o ahc t.tl p ob tion 1
tt r nd a ore pr f rable oethod of 11 t offender

as oPl)Osed to i 0 ant.

The ilestion do • corr ct,
i it t or ro- - tC':"':~'u:~\jcrirrl.nals :L qu stio on hie!

lead1 ar not agreed. ;ihat eeas to e known,

d h t ap ar to tru • 1 that th pri on h en'"' t. e

·0 f c1orw. ri on nt ne to run. It co t th

pl"i on r about .00 per ann • for nainten , ere as it ould
coat the pe . on about 50 p r 1, it he ar p o.c on

prob 10 ( )
•

T e f'enderl.;) 13oe1' itue in ove or
hieh 'tae individt h v no control .'ostof the peopl it!

ere va been C'· e 1 ar r on has ('on c hi
his CO" uni Y views as the r1.:ht :)JJ o~ e . 19 i th tho cire

c...c of the c . '1., t)nJ.y to find hi e f ch "g 'th an o£~nee

nac 1 l e id t int to co it. This can i C'!tr ted by

\11tcitcr t c sea e so~e eo unities elieved th t the best



v

a:y to 'id th., seLves of a tch., ho 0. enace to e

or her. Aft r ..t. e act 1;hey!J

01 0 aOing
'.!,'h1abrines to lig..~t the fa.ot tl1 t ~a 8 0 different

oc':'etis differ. J..f 1- of on aoeiet.,' e -to b i posed
on no~~~r uociety, t ~ there is a n ed to t on that Bocl ty
so_e ~1Speeta of that ne lay. mhis ttempt has ver b en a~e
in Ke.. , an ~ th 1i tt ~tewpt tr ~ ~her i. serves lit~ e

or no pt pose
c sta over the

or ex 'pl., tll legal i cell tl bro -
io, lah e

. S a4l s cti ~ of
the CO· unf ty VI. ior... lmdcrstands Th~ troadcasts 'oul~
chievc t: eir f,oals btt r, i t ey Jre in tl e ..latio 0,

00 hat a.hi..;herraction of the co' runity earns their ri':hts.

It in 0 ~ e an cOllillunit~-base
Cor· of trent ent ne'ds to ~ prectic

b "9,. t e niGher -c,r.e ro bab l,~. ty r, tat he '/111 '0 back t th...,

('! .e prinon • nger pl'ison tarts tend to ecilit to
eel. ·vis. "ceo i, ..·'

97'7. nearly 37 r c nt conviot· per ns re

t 1mpriao 01 01"le.lo ttlC1l t (;lve onthc ana. tha.t :.s ab ut

2.25 ~ :r cent cid1 " •
E'or any preven tive proera;: La to b - _ c~.;" " t us b

b· d on rr 1etit. of th
en !': on v n ion :rit iou i

th. dC'..rk.

-th the •ove 1 in t&.; in . :i•.u ..•.. .•.
u J. reve

th~t ...-obataon s~~.ri e s oi 0.. be ·,r... en OUl~ •• ~. (re~o to.

or r.:. •.••'.c:.ntly th i tee c e )rese rt Y'



VIII
if OF IHVB!;;TIGA~IOH

•• !!I' ••••••• ____._ ••

In dealing tll this topic t I inwnd to reSQ1··t to cases

bien .~ cO;Je acroea in the pro'bf'.tion :filos or U in Giahn District.

I will. 30 u.oe dat which I collected and interviers rrhich I

Cal"riod out botb in tho cour·t end in the probation o:rrice.

Text booko will also bc used to help bring out Gome points and
to c~ari.£.y O-th~l"S. Pi.na1lJr :30:1;0 reoo' elations ill be advanced,

as to no proDa ion vn"'iee in Keny can 'bo . '.

O~"\IJiAiiiSIS
•

-,----
11 deal th th 0 es of crime.. nus \,lill

include vie 'IS and theorie advance(}by scbolara tUld social.

se ontis s. .a:h1 \1111 Gerve to sho \'Jhy Cl'>~les are co:;:uuttcd

.part (b) l

be de t with •

1 th the a1.:n.s of the pen' aye em.

vanced for the us 01' llU11i lAment.

d

Ie juatifice:tions

J. l""tter part of t .a chapter wi.J.l be acomp . i 011 betvleen

that proba-
t10n hea more 001"1 tG than p~iso ~l.•t anu shaul tbere£oro be

£1 113 oht~p!\. 1'" 111l. contain two parta:

of probation service in : and and 1ts subsequent ince pOTation

1.1art (b) Wi 1 <iioeuss the adwiniErtration of the pZ'obation

ltu'e c.u e awinatl.OD. oJ: who' er the Let tlG preoontl.,j'



I

d hi ... pur 0 .' cti'l '0:» r n b -- I

ion. h. .ct.
d t Y Lced for,

1 0 t

eR . 'oj 3...

.., .
C .&.' t;: ill i~),- , . estion O.J. 0 i.•.~ 1 . ·,,\v

ro •..i i prOD t1 1 t

by 00" n t i t or ro r

!'t d ·I ••o~r th r pre- nte11.c ? port 0•
0 io.~c;..;J .. .. cd 'to . ~p de;; ..• uno . h.&.

i-;;t,i cd Iro utiOll. , 10
~LC•• ) U ·•.•0 oll.olu. e as t hich is the , •• £.. . .1,1.... "

" , e GO.1S.f' ••... n·.,:· ,v.:._

U 310n
in h out in e

8Cl.lSS1 t to ..ri 0 ent.



- 1-

CHAPTSR 1 (PART A)
THE CAUSES OF CRI m

In my introduction, I pointed out that for any preventive
programme to be effective, it must be based on sound kno ledge
of the causes of crime, because to embark on dealing 1ith
criminals ithout this kno ledge is like driving in the dark.
In this chapter. I 'will look at the views held by different
groups of people at different times in history as to the causes
of crime, I will then look at the aims of punishment and then
compare imprisonment and probation.

All societies have rules that specify appropriate and
inappropriate way of behaving. ~ se rules, often called
"nor n or "conduct norms,n are sets of directions for behav-
iour, and members of a society are expected to folIo them.
Ordinarily, appropriate behaviour is re arded, and inappropri-

(1)ate behaviour has some form of punishment as its consequence.

THE BIOLOGICAL APPROACH TO CRIME CAUSATION
An Italian physician of the nineteenth eentury, Cesare

Lombroso and his followers greatly stimulated the development
of or inology both in the United States and broad. Lo broso'
theory held, essentially, that criminals ar by bi~th a digtinct
biological type and can be recognised by characteristics such
as a long lower ja , flattened nose, sparse beard, and 10
sensitivity to pain.

At first the work of 1ombroso and his disciples as dire-
cted against the "classified achco.L" of criminals la and crimi-
aology, which assume that men choose bet1een the pleasures
anticipated from the same act~ The criminal was assumed to
have a free will ~hich enabled him to make his choice w th
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ATRIC A?PROACH
ith the dee~QP ant of' ychiatry there has been an

1nc sing tend ney to apply p yehi. trie 1d psychoanal.ytieal
teelu'd u a and theo iea to tho en e prob em. The pub cation

H aly"s ttT E 1 DIVIDUAL DELLI JUElIT.u in 1915 maybe

t e event bieh siieed the libel',tion of psychiatry
bro i preconceptions, opening the a,y for research

about cri e i annGr h.1ch ha...• prof'oundly

tnf encad cri 0 0 weal tho t.

Bernard Glueck provided anothelt impet en he published

th reslUts of' i inV'i· tigaUons of 608 i ates of >.)ingSing
(2)

prison in lIe York. He stated a.t a.bout that time that:

HI is no univers recogniz.edthat the p :u.per.
the prost! tute, and the criminal classes are priua-rily the produet of nt d tect and degeneracy and
as sucbust co e within the purvie of mental oed1-cine.U(,)

The l.y 1'1" occupation Q . psychiatrist as lIlith the
,

.....S' ion t tel nals conati tute an inferior type .ch~ ...
I

iz~d by teab e mindedness. mental di ease. aJ.coho iam.. drug

diotio. sychopathy. pil pay" neurotici andthc like.

Unfortunatel • in the effort to de onstr-ate the truth of this

cant n ion by statistical menns. contro groups ere at fil~t

rarely used, d many keyeoneepts were vaguely defined. for

x p e. "canst! tu ional psychopath" U "inadeq te personali tyft

d so on. This loosene of definition e it aspeci
BY to f . into error in th e of th s te . .

sycbi.tr1 t t pre nt are •.to some extent. oning
ir efforts to de· onotrate the prey ene of devi..~,:tiol

£~ ia the no ..oong deli quanta d en·1n818 in favour of

tning to de crib the proces in olved in the dev·~opLlent ot
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To Adam Smith an economist, economics implied that man

is a rational animal who seeks material. sati~!'act1on or .
uti-~ities. in competition with his fello s. This selfish,
competitive search for personal gain was socially beneficial,
and should be left unhindered by government. Led as by an
unseen hand, he urgued , t1th~ individual seeking his own elfare

t
ill achieve the elf'are of the nation. It Later study has sho

that Adam Smith's vie misinterpreted the real nature of human
motivation and underestimated the social ills resulting from
unregulated individuali •

Research into the actual behaviour of men seeking a living,
and the influence ofpsychology and socia-logy have largely
undone the economics of Adam Smith. Even in their business
activities en have been discovered to be perhaps as often
emotion~.as rational, and as eager for power ant the pprov
of their associates, as for full stomaclis, elabor te shelter
and a superabundance of material satisfaction. Moreover, the
social nature of man, though often g1ven little chance for
expression, is noVi known to be as real as his individual goals~4)
Even in our materialist culture, men are observed to get joy
t~ugh cooperation. In our society and most SOCieties, how-
ever, men may act from more purely individual. economic motives
up to the point when their basic Phisiological needs are met.
Perhaps in the face of some social disaproval most starving men
would take food and most freez men would take clothing or
seek shelter that did not belong to them. Yet, at least a me

I

who is not at the moment sufferihg the torments of long time
lack of food ay sincerely declare that he "would rather starve
than steal. tt
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Ih. tried in till part of ch pter 1 to oha Olle causes
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(10)
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as he does not wish these restraints~12)

One of the int:tial devel.opments of penal theory is towards
the idea that the punishment should fit the crime. Today,
howeve~, the trend is towards an increasingly individualistic

r"proach to sentencing as distinct from punishment i th the
r:

object of arriving at a sentence which is appropriate to the
individual. This is no longer justifiable, but is simply to
emphasize that punishment in the forms accepted by society, is
merely one of the means of dealing with those convicted of
criminal offences; means which also include training, support
and forgiveness. This is also a trend towards complication,.
as l6ffences tend to be easier to a.n~se and classify thaJllthe

·#dpersonali,~s, backgrounds and needs of those who commit them.
The consequence is that the process of sentencing has itself
become increasingly complex not only as regards the theories
and prinsciples, but also in the methods and means available
for the disposal of those convicted~13)

Nowadays, sentencing has five commonly ideentified aims.
These are, retribution, individual deterrance, geneaal deterrence
protection of the public and rehabilitation. It is arguab e
tha.t when dealing with a cas'e a sentencer may consciously or
unconsciously be influenced by one or other of the above theories.
Let us examine them briefly.

1. RETRIBUTION
The notion of retribution is to be found in the idea that.punishment should 1'1t the crime or that the offender should get

his deserts. It is sometimes used in the sense of meaning
"revenge", the collective revenge that society takes upon the
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smam j ti.fic tion. Ife

eo

The lvid date to
10 ar otf der b £or tb court tram 0 fendin again and tho db.

it i not to di t1n.guish 1t in prnetice from at 01'

h or! of ntencing. the prine! of indivldual d terre c
e be at ob rv in en nees Moh -=- exp s.ed b i

esign d to t ach the otfend~r" hort, sharp less.o.1f Suoh
(17)c a R. • TAPPIN, .h. 1'ea boy of 16 years p eaded

Ity to ho e b after a preVious conviction

for tmdr .false PI' tences. Thecourt obsez--
Qs:;/

vea hat tb boy a pear~to think that as entitled to be
ut on p obation. but what he neod d a. sharp 1 aacn; '1'11

s nt nee of, onthst detention ·as uphold.

It i th.t n ral deterrence 10 clos conn cted
th re rib tio tb or" of p i ant £01". the co t

proce on the ass pt10n til t go e1' deterrenc i b· ehieve
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by ixing nt nc p ort10 ate to culp iity.

oce n d to tor 0 h rw 1 o
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3.
cti"es

obj
phy 10 Y to p
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to tbe p 01'by axi theory, t ie

ply to etain offend r ~ bJ so doing
T'

v nt hi fro:", epe ting his 0 fences. It

po or of the cour+s to .
U 0 th bi ity of th inatitutio stely long nt e s

th vas to

c culat not neeo
to ind1v1d or g nc

tile p b11e
10)

0 n •

4.

se pe. The 1.eD.f~ of tlle d tention is
to t~ tariff of bl~e or gravity or
d terrene t but coording to the need

d tuc co' ta' ti to of t dur tio

fro
h obj at here 1 '0

our in the fut

ot nder to t on

providing , for
-th soe1 u:»ort 1n the fo of prob tio or a

ec nd ch c in t e for 0 b Glut or condition disc
If e :ustbe d for. the pay ant .JUst be s ured

veri!i d. Onceident1.t1ed as a corr etlan client, tho

off n t oecontrolle t11 of 1ei y rostor d as a.
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'Jarticlpnt· e :"'0 ib -r 0 society. ~ varia =.,y 0 .••"C 0011'3 P 3nri a

con rol. I is the riua con3itle~"::rtlo':Lin inoti tu.tionn. .1.'0

.:.cconcf, e humar " tari ~nd Ich~billtntiv .eti . tion to the

rory;ui e onto of co__trol in t· G it t orne... 0 b'wi.ncS3 in [1)..1Y

-eoi3ion "akc~ru \Jil.l fi:cst

ekon tl •.e clio "t' a _cod (r 0014 t 01 be ol"e ccidin vh..•.· eLne

to do 'Ii th hill. Co tro ·oko r

Con"ectionul ,'or:~, s _ (). t at conn t be oha i-

w>t i o oe d on . on ,ithin -tll indivi-

duaL, or ul)On 30..10 k1: d of sy~t -'ntic interv- n"tion dcsi[.'!1cd t

to y ii_effecti ve , but 1t c< not; t'l ..e .Jl<1ctJ i the cor-r c ~ioncl.

con' :tt ::it.lout aceomp :tyi..." corrtz-c ~ 9)

L •..•· rL_': leok d b t e ly at th. ~:L .• e o: punt cunon t ,

co or lish.:1C t.

--------------.----------~------------------,--------
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c ,-,-i ed t tit _uetion ..... U

<lute -ren t ~ rei iore r of noei

tl an ,

ic£:.tiO!l O:-r y. (L i ing; 1)"-t- u 1 _ GrioJ.
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t pri 0 i n r ro ant; this is tl n n
pro ati and parole a di tinct part

0 ays e. 0 pn treat ont. ., tr at ok head to~.
h point that prob paro e e not 3 of

to ut n cas to

e h done i tt
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pays for his stay by gro ing his food. If this is to remove
id eness, it is only a tempor so ution to his problem if his
offence had been due to idleness and ack of a steady job. His
going to the garden does not ean that he has reformed his bad

~ys, nor does it re ove his cri inality.

According to Rule 3 of the Prisonts Regulations Section (c)
the treatment of the offender should be such as to encourage
their self-respect and personal responsibility, so as to build
their morale. to inculcate in them the habit of good citizenship
and hard ork, to encourage them to lead a good and us ful life
on discharge.

The above rule deals ith the presumption that there is
something ong with the offender hieh needs to be put right-
first and foremost self-respect. One then wonders what kind of
self-respect and responsibility are recognized, if a person is
liable to imprisonment for assualting someone ho was about to
molest his friend or relative.

Another technique used in the correction system of prisons
is spi:bitual ministering. A. Salk a(24)says that it is hardly
possible to achieve any eaningful rehabilitation ithout giving
spiritual instructions its rightful place. The essence here is
to adjust the mind and soul of the offender. In recognition of

. (25).this spiritu need therefore, the Pr~80ns Aet prov~des for
ch plains and catechists ho e main uty is to minister to the
prisoners. On the success of this method the Prison Annual Report
of 1974 p. 7. recorded that there as peace and calm in the
prisons due to the number of offenders who had responded to
spiritual nis~ratiun One ~onders what kind of effect this
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1<~ conclusion on prisons a method of treatment is that,

as a method of rehabilitation,-it does not ork to the maximum.
The main r son is that the offender is treated outsid the

society, under conditions of captivity. He ends up as the victi

of the ill-effects of an expensive and no ~aod yate.

Having arrived t thi conclusion, I can no . introduce

prob tion alternative to imprisonment. A a form of co u-

nity trea ant, prob tion e b defined a a me of protect-
ing ociety by i ting ill ividual offender to make' mor

ti factory djuatmant to their enViro ent. This adjustment

can eo e about in two S3s',by integration and adjustment of the

ron and by th r li f of d t· nt pres ur a, The o are

connectd.

To thi end, under tanding of' the individual and his

environment is necee ary. This, understanding must comefl"om

xpert in: estig tion. i thout thi , the court cannot e ound
(26)

decl ion and the probation proae s 1s tymied.~· The probation

officer is c ge by 1_.with re pons1b11ity tor these investi-

gations.

The utility of prob t10n a corretional den ce m t be

evaluatd in terms of what it ecompli hea a . co pared .th other

correctional methods. TM can be measured in an abatr ct y in

the co parative implic tiona of impri onment and communitysuper-

-Vi ion for the prison r, his f 'ly, and the state and more

coner tely in the rates of recidiVi of probationer as compared

pri onerS.

For the offender, prob tion in contr t ith 'imprisonmnt

m s an opportun.ic;yto ngage in con tructive employmentto

support h1m$elf, and sometime to improve his economic at bility
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eo CLUSIOlf

fhis oh pter h s dealt withe u es of crimes and the 8

of the penal 8y ,te. e h e een he pproaehes ere advanced

trom early times starting with imple advances like those which
'tate that biologic ,ppearance do can e crimes, to the most

eeepted ones of psychiatric disor er and social conditions

causes of cri es •

. In part (b) the aims o£ the penal system are dealt with

in trhieh j,ustii'ic tion for plUlishment comes out ole rly. This

p contains 00 parisen between probation and impr1-

SOlmtent, in hich I have dvanee the uses of each corr ctive

y tem. in bid to aha that probatioa is a better or more

.ful corrective pr-ogr "than impri onment. It cameout clearly

that proba.tion is more helpful., not only to the offender. but

to the government in terms of saving the tax-payers moneyand

putting it to a more better use.

e .J( th :t impri onment not only hardens the criminal,

especially first offenders,but is also an expen-ive intitnt10n

to run; it is not alw~s uccessful and leaves the prisoner

th tigma Ylh1chis hard to abandon as 1t is ,al ays "rubbed"

in by his being an flex-conVict".

The adv . tage of probation also came out clearlY. e saw

th t since offenders under rrobat1on are tl~eted in a free society

th y have a better chance to adjust and integrate into oclety
much ore quietly and easi y. The offenders can en e in cons-

tructive emplOYment to sup art themselves and their dependants,

hi hey cannot do. ii: they are imprisoned.
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CHIll'll 2,
(J? TlT A)

( 1111' .ODUCTIOl{ )

c ntnin tVIo p ts (n) an~ (b). Part ( )
discuss tho his,torical origins d devel p ant of

prob t10n ert ve in d and 1.to aubse uezrt incorporation

th th la:3 of Kenya ohapter 64.

art (b) wi~l difJcuaG tho ad.cliniGtr tion of the probation

system under ell pt 1': 64 of th 10; s of .l(enya.. This nll neee-

lloitate GXLUnUlation of hethe tho Act as presently otruc-

tured and d n1 tared achieves tlw purposes and objoctives

of probation. This di CUD io
of tIle Act.

II the fOl~ be an analysis

o Frob tion o~ Offenders Act chapte 64 ot the 1 G ot
pt tion of the ;ngli h Frob tiOR of Of£ender

f 907. It 11 1 ·t u e ve our p pos to trace th

hi torie nt oJ: he prob t10n B 've in Britain.
Probation is eapeci ~. y the d velop~ent or the t a

h dred and ten y St l~ep ent1ne; a reaction to the harshness

or the ighteenth and nineteenth century p nnl syste ..•s. It is

b d £~~. on the ide of r h bd11tntion. It is the foremo t

ex .J.eof a 'e od of deliif' with an offender hich coaeen-i

on hi indivi u and tl'ies to bring bout h:I.

paroon dj t ant to e proble a of his ociety. It represents

t 0 c inter ezenee .t 1 hi. lite and lib rty th t is cenna-

stent t· ooei PI"t etian and the disep v of tho eri e.
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Crimin Justioe 11ot of 1948.

K' An PROBATIon HISTORY
In l\e a. the adoption of the probation Y8too as largely

through reco end tion· ade by a comoitt... ap ointed to eon.sider
th .adviaabil.ity of indrodue1ng a syste of' probation to the

colony in ,1942.
The co tt e first con 1dered th colon!

rand 1 on preb tiona" tJ a retnll tit as decided that infor

ation should b... ought from as any sources . possible, so

e to en b e 1t to aka the rllquirod reco endations as to th.e

inati tutlon of tho probQ.t1on8y stem in the colony. In paragraph

14 of the co'-nation the OOtiWU ttee notefh

araonly
p which
discharged convict and 1 tea can be found uitable
e plQ ant on releaae. and be supervised until they
h :va r(;:QUj.uste<lthe's ev s to thl~ arid Quts1de.. In
the very fir t inotance this ork may be done by the
prob tion officer. but onee the COUl·1;.S have r . ize,
the be.nefits 0f prob tion and the system has proved
aucee!lsful l.t 1'111 be pe ib e for the probation
offie r to deal . th both prob tioners and discharged
prisoners. e ar una.ble to suggest t th retore. that
this work be nde a.def te duty of the probation
.officer. but rec.o end that he be asked to ssi t
h n probationel"' .• who ha.s proved a fail" is

di cbarseQ trom prisons of pproved school.as the
probation .officer "1 have air ndy had contact ith
the dilinquent.' (2)

Fro thi rec.oomendat1on. the prob tion service was to
do not only ·):th P1'o'O ti.onera but ith discharged prisoners

d delinquents. 0 no have chi dren' a officers 11.0 deal with

·delinquent , although they still lork under the wing 0 probation
sarvic •

ph 16 the co "ttee reCOll ended:
•••• '0.0 the advice of our huirnan ••••, e

end that, s the instltutJion of probe. ion
neeeeea t te t" e dr tmg .of an ,ordinance -rul
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(a) J.hut the ..•.:.:.c;::.":'c';"::.!:QI:; LiZ "~...o -':';;'_\':l1l.oC ~lJ~t; th
ol'f<.m/'(;:.1.'·::;rccovae arc no t cucu as ·~o 10 'an 1,. ill
'{~he 1nter0dt ;)Z GlC,J.-.Jt:· tL.:}t OO!:J 1.101"'0 severe
.let!ad be: ..uopted in I et:!1.5"' C . i th hi ,;

~:wcial 01<1
i~ 0 it;

(0) TJ c ~>·C(~OC012~i:;1·li::1......•\ \;t~.:.ru:"Oll, 5~ cc
cthez zieo, :tf '.:;heconJ:Ltio.!l i _socta on 5(1)
(\ hi 1 EJ~lOu.ld '!>e DX.JJ.ulnod. ~o t::o o.£i.'enuor _11
...•1··'.."K1-Y:: " ··•• ,·'··,·!,('·····"·'l·'n .j •..•'11'" ""o,,··ji ., 1r"'{"lt..;8 ..!.G~.th '" •..U 'I"J..;....!.\..: v.l...J tJ~. ~'ti.) ,_~ ..t l It t..; .i..,.l~..!.>"'" u,.t..J.

t14"''' r..:.~o~t:lvr on co -:...li ~'Cll:L: t~·!0tr1G:~ol~\:;f!c~ . (J
lia .o to be 30l:-:,v,-,nc0 •.1 f·.~>:.~t1·.0 oz>1c;lnaJ.? fl.2.':;

ilj '_C Oi_C:llUvl'> •.0
tton~:1..o_.:. '.',·i··

.see i n 5(1) in add:rtion to J:."Q"~U.i:!?i~lt,.; t!l cffo lam: to be

GO ry 10r cue '1"'0.
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touch as instructed by his IJrobation officer. In addition, the
court is i'ree to delete, :::1odifyor supp Le.aerrt these standard
re1uire-tlents by tlle insertion of aIlY cone ition which mi 'It be
expected to assist in ensuring the probationer's bood conduct
and avoid the repetition of his offence.

our 1.ct, ;:J.a;{ be up to three ye s , dcpendang on the require-
m.ents of the individual offender. uO':lCti.es the li it of the
order ay be indicated by certain staees of the offender'S life
for example, in the case of a boy at ocho01, it might be appro-
priate for the order to be of such length (subject of course,
to the limit of three years) as to cover the period when he
leaves school and starts work.

t is usually advisable to aka an or er for a Longe r
rather than a shorter _eriod, "'lthou, many probation officers
see to believe that often in the case of adult offenders if

an acceptable pattern of lige has not been establisleti at the
end of one year, it is unlikely to be achieved in 'lore.
However it is probably wise to err on the side of safety
because in arrs everrt it 1ill a lwava be possible to shorten the
order by a~ application to discharge to the supervising court,
by 'the probation of icer, where c thinks that the pro ess
made by the probntio.er is sufficientS8)

Courts, which have the po er to discharge an or-der- '"'aJ:

on the application of e probation officer or of the probationer
himself, substitute 0. conditional discharge for the order, the
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condition bei ~ that the probationer co~.its no offence between
the aking of the order of condi tiona! discharge and the expi-
ration of the period of the probation order. The reason for
this ay be progress hich falls short of th t which the super-
vising officer thinks sufficient to justify discharge but hich,
to be continued, needs 801e form of trust or in~ependence hich
is inconsistent with probation.

The probation order may also be amended or varied by the
supervising court subject to the conSent of the probationer
himself d a nucbez of special qualii'icntions as fol10 8:

(1) The length cannot be reduced (except by a
separate application to discharge) or extended
to a period in excess of 3 years;

(2) The len h of a requirel:lCnts s to residence or
~ntal treatment cannot be ex' nnerl ~o a period

in excess of t elve _o~t.h~;
(3) A require!llentas to ntal treatment ay not

be inserted ter three onths fro he date of
the original order.(9) (This is the pOSition in
:meland. I have not CO.10 across a Kenyan case

hich has dealt with h USlect.)

The parts of our :..ct (cap 64), ~hich de wi th duration,
variation and discharge of a probation order are section 11 and
12, under the sub-title of Anendnent of probation oruer.

ction 11 (1) provides:

"3ubject to the preva.aaon of this section, --he e,
on the pplication of ~ probationer or of the princi-
pal probation office .I.'. the court hich de th
probation order is satisfied that the pravi inns of
the ;>robation order should be varied. or "lit any
provisions should be innerted or cancel ed, the court
m~ by orOer a end the prob tion order accord ly;"

.rovided that no order shall be -ade under this section
reducine the period of duration of the probation order, or
extending tha.t :}eriod beyond a period of 3 years fro.n the date
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of the probation order.

By section 11 (3) :
"lhe court shall if it is satisfied or the ap lication
of the principal probation officer that the proba-
tioner has changed, or is about to change, his resid-
ence from the district or area nULled in the order to
another district or area, by order vary the probation
oz-de r by substituting for the reference to the district
or area named therein a reference to the area where
the probatd.one r is residi:.lgor is about to reside,
~ld shall transmit tothe court for the new district
or area all doclL1ents and information relating to
the case and thereupon the latter court shall be
deemed for the purposes of this Act to be the court
by Hhich the probation order \lasmade."

As to discharge of the probation order section 12 (1) provides:
liThecourt by 'which a probation crtler was made may,
on the application of the pr-obat Loner- of of the pri-
ncipal probation officer, discharee the ?robation
order and where t~e application is .iade by t- .e prin-
cipal probation offieer, the court nay deal 'with it
,:IitllOut sunaon Lng the probationer."

By section 12 (2:) where an offender in respect of whom a
probation order has been [lade is subse'luently sentenced for
the offence in respect of whd ch the pr-obat.Lon order was made ,
the probation order shall cease to have effect.

CC ISSIOI. OF 1

~ection 7 of chapter 64 deals with this aspect and provides
by section 7 (4):

"where it is )roved to the satisfation of the court
by which tileprobation order was ..ade that the proba-
tioner has been convicted of an offence ..,.hi1ethe
probation order was if force, then-

(a) If the probationer was not convicted of
the original offence in respect of Idlich
the probation order was made, t~e court
may convict hf,n of that offence and .'ass
any seLtence which it could pass if the
probationer had just been convicted beZore
that court of that offence; or
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(b) If the probationer as convicted of the

ori .)tnal, offence in respect of hich the
-.robation order as made, the court
pass any sentence which it could pass if
the pbobationer h~ j~clt been convicted
before that court of that offence."

In the situation {here (section 1 (5) (a) ) t:e case comes
before the High Court, the high court, a::Il~ convict him of
the ori' nal offence in respect of .•lich the probation. order
was nade , but the sentence .aus t be equivalent to that rhf.eh

the court which made the probation order could pass if the
probationer had just been convicted before that court of that
offence.

Bra y speaking, it is probably referable that the
court nich deals with t•.e ofJ.e.dcr for t2.e subee [uo t offence
should . so deal -nth hi under section 7 of our probation
of of:fenders Act,. especially here that court dslles to do
something fUi"ldanentally different fro_ probation order.
:here tha.t court docs not for any reason de VIith the origin
offence. it is :for the original court to (lecide who thcr- or
not to issue process to bring the offcu(lCl"before it, It is a

discretionary po: rer , but it is su,...Gested that only rarely
should a )Tobationer not be brought back in this ay although
a ain t e robation 0 ficer's advice on t e subject i1
nor ~y be very in~luenc •

In the .ng isl caae of \..-1. THe
(10)

J' ., the court of
Appeal erphasized that here there haG been a clear "breach
of )T b tion" by the co 'soion of a further offence, the
court should pause for care r reflection b fore laking a
fresh nrobation order otherWise, as the court observed, the
force oI'probation in eru ed , its achinery is brour;h.tinto
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co te pt and public har rnsult.

In the above case, t~e probationer pleaded guilty to

burglary and larceny and ,i'D.S J.t.<lcedon robation in June 1967.

nJn :pleaded guilty to shopbreaking and

larceny and asked for three o t) e r offences to be tn-leeninto

consideration an 1El.S fined. In Ju...'1e,196J, he was sentenced

to six non thu" detention for burG,Ler:,. r.n appea.r , it 1'S sub-

°tted on his behalf that the s ntcnce would interfere 'ith

his apprentieeonip and that he bad learned his lesson. lloweve r ,

his probation officer W"S not op td uu std.c about his future cond

conductand the court decided that the offender had shownconte-

mpt ror probation, d de~ention as both in his interests as

ell as those of the p'blic.

By section (3) if it is proved to the satisfaction of

the court by (hich tne )ro ba tion or er ,/ s nade that t::e .llroba-

tioner has faile to co, ply \-ith any of the pr-ovds ions of the

probation order then -

lI(a) lithout prejudice to the continuance in
force of t:1e ~)rob;:tio. or tor t t 0 CO" t
may, if no noneys are liab ....e to forrei ture
b..: tl e probationer 1..L'1de_subaec tf.on (4
o section 4 t Lnpoao on t~1e 'jr'. bationer
aLe iot exceedang s,,1111in-:200/-;

(b) if the probationer I.S not co..victe of
the ori al offence in respect of the
probation oruer , tle court :'lay convict
hio and pcae sentence which it ·,oU.l..dhave
.,ussed.

(c) if convicted the c -rt need on y paso
se tence .hieh it could have passed had
·10 just been convict, d, II

Breach of probation order relates to brea.ch of the re uire-

.mentaof the order, such us failure to keep in touch with the
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probe. 10 0 fice uiVing up a job ithout good reason or
bre 'ne; cono.1tion 01 resi one or o-lethinJ of that kind.

c
re cs of +'1e order f _ un or the disc tion 01: the •.rob tic

officer an ho1.!.1.t. f

further 0 'f noes' uiah ax de l; .1.;11 r the cour-ts tii ctly.

It i'" "th e tl "except ':'0' t_ 0;,; ioat tri vi

bre ches b tio c ditio. c, .',0 ro v.t

back bero a ne 00 ·t to o une >.>0 io ia 0 nae-

.•uencea l~ anae hi... ...
(;.

cee in~s for t e br-each \'i_-,- icvc been brou;lt,;i or
'ithou ion, th probation of. icor co co..el "ho
ill nor. d.l .•y 11 a v e on vh t cour he chinks ahou.i.d be

ado ed , ,..'J..!lC ent ce or co. -it or cnte c on
the orivin ., 0.•.··0 .ce ~ obvie ~ly b> e _ploy only in ca es

. ere t;'lC ~;rebo..Lon order 1 ." dcaone tr-a ly fniJ.·~d .in that "he

a cti ns 13":-''''(;'1 t· CG-O ez-at;e .ith tno

SIer is' o1'.l-'ic~r.

In ..n~l I. the oi t o repeatedLY bee! obli cd
jur".s iotion to dea.L ~it.la bra of

probation ,or even t co. 3sion 0": O' e..eel 0 enus
ro or p_o r of ~l irst y _IItti.!. .> (e of

each to the pro 2.tioner
0 t Q,,, he clear l Yl.uelat" ., t is tei i, s lid .i.• hiu . •

an t en ei ,
•..1' b- his n or, 711er. t erd, e: " .j.. arte.. ~ 1.1,

t 1f' eari ..•~ .. C
O£__

1. Illi3 is not to e re .,/n.rd(~d(B ~, a.. ty, ~ .J .

i'orJla.l..1ty in ei he r situntio f r t. .~ ri ks in terd of inoivi-

d 1i arty
_ n t lC of'

t bro' ' a . on t is oee sion
r 0 i 11 Y J/ or t e co ~.
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.ec ta on 13 deu.Ls i th tihe trollomisnion O.L cop to a of orders

for aaend.aen t of uisc~.aI be of t.uc 1J1"Obation orders. vcction 4

deru,s 'i th tr.e aele tion of probation 0 iicern. wher-e by 9cctic n

14 (1) the supervising probation oi'I'Lccr in t be nelected by

the )rincipc.J. prob tion oi.'ficer. By section IG (1), the . inister

of Hone 1.ffairs, under- shd.ch probation f'a.Ll.a , sha.Li at) oint:-

II (<1; a princi nal, pre batLon officer.

(b) a. sufficient nUtber o:f ;robo..tion of icers,
uaJ.ifiuo by character and ex e1'ic1'.co to be

pr oba tf.on 0 "ficers, who sha.rL pcr.L."or: such
du t i.ea as .la;:. be »re scr-t bel' ~j ru.Les .iade under
this :.ct. II

'y section 17• .Lhe ninister -..a:;J flake rUl.GS r,rescribinCi

() the duties 0 tile pz-LncLpa.L or-obat ton 0 'ficer;

(b) t.le. ut Le s 0.1 t LC rr-obat t on 0 "ficers;

(c) the c nstdt.utn on an: dut i.ea of a pr obat.Lon
con..li ttee or pr-cbat Lon CQ.,: uttces;

(d) t.le.L' r is 01' recorrls to be kc rt unde r this et;

(e) :That ohall be an institution foT' t .e • ur-po ac s
of tlds '.ct;

(i') the re tuner-a tion or U1Y L or-son al! ootn'tcd to
carry out culY duties unde r tL.is .ct , '.nd tlll~
fcc!J ant" char-ges to be Qa"C .L.·01'[my .ct ,

at tel" or thine unde r td.s ,ct to be done or
observed.

(c) generally 1'or c· rryinc; outt,u:; ur-oose c and
rrovisions of this Act.

fJ1d by section 1 J, tne rinci.tal robation oI'r'Lce r , '1ny in

Y.ritinb de.Legate al~ or L~Y of this _owers, dltticG or functions

ill re.1ution to '1 jrrcbat Lone , to 2-YlY proba ta on of Lcer flho is

The Act conce rnanj: robation of of 'en(iers is a short one

but despite this .fact, I think it has out.Lincd the basic rCluire-
mentis 01' probation servo co in fu.i.l ~1(1 ~CLV<JS no loop I10.l..CS •

.;.11e rest or t:1E:pages 'If t.1C 1 ct der.L lith subsidi·'.ry .LC 'islution,
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rules ur cler aec ta ons 1 (2) and 17, concernanr; the robation

of of 'enders (centro.l )robation CO:1 littee) rules, nr-o bation

of of'I'enr er s (c so co .1ittees) rules and als out.Lf.noa the

duties of Irinci)aJ. probation o:'ficers ('.11' pr-obat Lon ofiieers.

I shal.l no' look at a ew of these rules.

GO•. 1£'2. ,i.u . 'I..)

I ',1' 10:;;

~ etion 16 (2) 0_ tne 'ct itself provide~:-

liThe miniotor 'ay ap; oint a probation comat ttce or
probation co . i ttecs t cons i.at i.ng of such pcr-ac no as
the o.inistcr shall think fit, uho sh!:.t....L.Lreview the
work of 1robation officer<":l in individual cas JS and
erfor such duties in connection with robation

as ay be pJ:escribeo b~ z-ur.e s lad. U .'lor t:~is .ct."

Ill .•.r-ures are as I'oLro fS:

.tul.cs 3 (1) deru.s \11th tne constitution of the co : Ii ttec and

provf, eo that t!.c co ni ttcc chai..!.. consist of:-

"( a a chairman w 0 shall be t'.e c .Lef justice.

(b) tcn member-s appoan teri by the .linister
repro anti respectively-

(i)

(ii)

iii)

( iv)
( v )
(vi )

(vii:·
(viii)
( ix )

the 1inistr~: for the tL..e being
res~,o 6i ble r '1' .'ro bation aer-vt ce t

t'le ..1iniotry for t:le ti 0 beine;
eo)onsib..l.e ...'or labour •.,latters;

tle inist y for ~le ti1C being
res onsib.Lo for soci . services;

the .e.ya 101ico;

the ;iairobi 8i t:l CounetLj

the C n-Ls tLan councLr of :cnyaj

the Ro u _ a'tho ic Churcn;

thl! .":alva.tion ar".y;

tho liairobi Chanuer of COd.erce
and



- 43 -

(c) not more than six other Y.'lembersappointed
by the minister."

The nembers of the committee appointed under sub-paragraph
(i) shall hold office for 3 years, but shall be eligible for
reappointment. Such a person may also resign his office by
notice in writing addressed to the secretary of the committee,
who shall forward it to the minister as per rule 3 (3).

It is important to note that the above quoted rule 3 (1)
involves a number of minintries and institutions ranGing fron
the police, the church an« the city council. "":achof this
institution has a role it can play in making probation success-
ful in dealing with offenders. For example, it is the police
who are sent to look for a robationer who has absconded or
has breached the probation order. and their duty is to produce
hiillbefore the ;1agistrate. The church IfW.y be used to instil
moral values in a probationer, but the question of the choice
of deno.atnat i.on arises. The Kenya constitution by section 78
allows freedom of worshLp , and thus a choice of deno..u.na+Lons ,

so that to put one particular denomination in a statute would
see:::1to me to be inconsistent with the consitutional provision
as to freedom of worship. The rule also involves some ":1inistries
like those of labour and social services. The ministry of labour
works in co~unction with probations services in helpinG to
provide so~e sort of jobs for offender to keep the~ fron being
idle. It is usaally said that a lazy mind is the workshop
of the devil. The :ninistry of social services may offer advise
especially to probation officers concerned with difficult
probationers, or in dealing with the community problens in the
community from which a probationer comes from.
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ule 4 of section 16 (2) deals "iith the nuties of the

co °ttee hich are:

"( a) to make reconaendataons to the minister
concer.ning the various allocation of the services
of prcbat ron officers to various areas;

(b) to receive and consider the reco. endations
of cie probation case cO_1.1.ittee o.f any area
concerni the needs or .orl ine: of the probation
service and to advice tho ,.,linister on ~.1. _latters
rising t'eref'ro , other than administrative

..atters;

(0) to ake reoouaendation to tho J. il1ister l'ulat1ng
to the luties of the cOI1lLitteeand of the
prob tion ase co littees;

(d) to advise the minister or any que st.Lon of
policy and upon any other .atter relatine to
the prob tion service as 1e _ u;'J-re or tit
for advise.1I

It c'm be seen fro t:e above {uties th&t t.e c ntr~
probataon comnf ttee hoLd the key La tl e succc s "f .I. robatio 1

in their han s , The.; can either I etard the develop..ant of

probation or ake it progre~ ive. I ou! ~ thus suggest that

th embers of the co i ttee snout.d be a1 acquf.rrter "1th the

meaning and rerr ; r-enen t of probation aervice i orne r to ex .•end

their duties more f 1y ~ d satis actor1ly. Hules 5 und G
conce the -eetinos of the co ·ttee and t.uir . rccedure.

e 7 concerns the qUOTa! 1 f .•..he co i ttec iee ttng "1Lch nhall

be five. ule 3 ( concerns voting and provides that the
ecisioll. of the comnfttee sht; 1 be y a .:.1 jori t:y of votes t hila

rure (2 pr'ovt.de c that the chair an of t' e CO!1Lli ttee shall

have a cas t1ng as ·.1C1.1. a deli erative vote.

There are ' so rules concerni g t!1e probat Lon of of':enders

case co. ittees, se conata tution re'!,lires a chair. 1 and

seven memora appointed by the permanent secretary and the
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principal probation officer, who shall be an ex-officio
member (Rule 3 (1) ).

dule 4 deals with the duties of the committees which are:
"(a) to examine and review the work of probation

officers in relation to individual cases;
(b) to receive and consider reports from probation

officers;
(c) to ake or direct the making of any communi-

ca ion ~hich it may be necessary to m~ce to
the court.

(d) to make or direct the making to the central
committee of recommendations concerning the
probation service;

(e) to advise and a~sist probation officers in
the execution of their dutie ;

(f) to ensure that probation officers perform
their duties in a sa:tisfatory manner."

These case committees are an important branch or organs
of the probation service and unsure that the individual case
reports have been done thoroughly and that recommendations
concerning the service have been passed to the central proba-
tion committee to deal with.

The duties of the principal probation officer are outlined
in Rule 2 (a),(b),(c),(d),(e) and (f) of section 17 under the
leading; The Probation of Offenders ules. The duties of a
probation officer are outlined in Rule 3 and 1 will quote them,
as the probation officer is the one who deals directly with
probationers. His duties are thus:

"( a)

(c)

to aake preliminary Lnqud r-Le s as the court may
direct into the iLeceden+s , ho.ie surroundings
and other circumstances of an aooused person;

('L5to undertake supervision of probationersAmay
be assigned to his charge;
to visit the ho e of every such offender and
IJake inquiries as to his conduct, mode of life
and employment.

(b
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uoukd be r or the probation officer to tTY anc sho 1 the prob -

tion~l~ th 'L p 'f1C'''' or dorat.nc tion is not the issue g but that,

uithin tne Ii itatiol1o of their logo, rela2ionshipp thc 0 ficcr
voul.d like to f'Lnd Vlays to help 'the probationer +o co.rp Lete t:lC

ter,Jo of pr-obation succeas rur.Jy ,

L add it i.on '~o be Lng ,)f he":,.' in aontcne Ln-: , toG p robatrLon

of Lccr &8i:,'VI::G ar; something of u j 'li 1er-; t~' <lrt:c by cll:pcrvising

pr obat.Lcner-o to protect tho com.aunfty. ~rhi[jrole involves the

ta ents of a Cl"iDinal investiGator ~ a t_lC of'f'Lce r ":'lust discover

i 1 r-obatd on v.i.o.i.zrt Lonn <mil, 0:;''' cri .iec l1:.LVC been coiii, tted by

'chooe: under supervision. But one of tuG L1rob<ltiol1 ot'f'Lc e r-s

soci:d-\7or:-: f'unctri ona ie the preparation of' a')re-sentence

rc}ort.

_nfor~la' Lon seem:' ( in a pr'e serrtoncc investiga:'-ion CM

be utilized at every otaf,;c in the at~.1inistratiol'l of criminal

j'lstice ~OL' e. aupLe , by t:le cour+s in de t ruininG an appr-opr Late

sen+onc s by the pr Lson c:!.assii':Lcation -(;e1.1,:iin assignine custody

and treatnent; and by correctionn- :ccGeo,rcgcrs as they try to

J.OCC:C9 tllOS vuriab..l.co whi ch are associa.ted \?i tll succe sa on

probation. The ~rL'1"ry object of t~!e pro-sentence investigation

is not to d.et(~r:.Jin,c the Gll.il t or Lnnocence of the defendant,

7~~ichhaa ulreu.Cl.j been de to _li ~cdlega.l y, but to give anyone

vho m.ay be ,:orldn;; vi t. tr.e::o j!001' G in •..i[)rts in""'o their person-

c' i ~ies em.) some under s t:r:ulLlg of tJlC eoc i - .ri Lt eu 'J'h'':''ch

)):'0<1 ucod t.lGIll •

.1110_ 0, pr obat.Lone violates the conl'itiollS of rrobat.Lon ,

care shou.rd be taken to detcr-]inc lhet~l.er the violation \1aS the



r-esu to' ur.•L C istic probation rU.i..CS r :.1. arTo,~a., to:" indi .•.0-

errt attl tude on tl!c ar t 0": th e • robatii.ono r ,

officer shou.Ld auk: lo ,i/'hi:;~toxtcrrt is t''.is va oLatd on reflective

o dee•.or ostd Le ai."Gitudo s. .•r-obat Lon ol'fico auohou Ld be

care ..t'u.L to r-e ....in objective .nd no" r-evo.:e pr-obatd on 'f.> becauce

or a crsonci dis..!..i' for an ar, 1 .er tutive .....0bat.Lorio r ,

i.a concur S 1:.0 revccataon of rro ba ti.on order, it iD only

justified hen th(~ r-oba tLor H1 refi-!es,A,h OretOl' of ~'.LC cou...,t or

zhen thcy beco 1. thrcats to tne co .unity. .'0',: vt.oLa ti011:3

shoua.d re eur t in in a .to.natic r-evcc at Lon 0 TO o. •.ion. ,ne

r ideJ..ine luestiol1 "'0 a .. ~ i:3: • o· ,0 ( \ e a'le 1"'1,;0""',on '0' to

thiG act had t:, e [Jon not bee on )rv bation. 1J. violations

shoui.d be judGEHl in tho Li, 'it 01 v 1 > r,~ba cia ier t G tot W.a jl'st-

ion t to aocf,e <'.'" •

dvoc a ea )f pcobat.Lon justify its continued use n t··o

centa- .....l ...;roul'l/ s; t..ut p '0 atd on is an effective icai 0 of Lnc ivi-

To deter ,L1c W io thor- •.)robat Lon cor 1'0.: .s . in nctLce , to t'w

!i .h i( ertLs i en ousos in theory, the /.,ncricflj,'l Jar '.s30ciation

con uc te a nation :i e ...urvcy.

..!.O· :).1 cri ticis lS:-

"(1) l robation
kno rle LC

er~tcd ~itlout sa~":icient
~ LO de 'end- rrt an' :li'" ack.trot ';

~rc-son cc.ico rc t)rtr- (If t!1 lD.:r con l;~in t bias
eLther .r r or agnLu3t t.ne 0 'I:OW' or.

(3 _robaLiol is f'tCl', usee t c nar !; 0 docket,
to Lnd 1 e 18 efe '1a., t to )1 -ad not euil,.:
a.1U to allevintc cro ;ilic(1 )rison condLtions •

\.4; • robation iv often so as [ co..!._cction a'cncy
to 1. tC Po::!.o lt 0 ' :ir..ec t recti t rt Lon (
C!.li ony ,

( 5) io con L of ,1" bat i., n is ao io tL .e a borne by
t'..e pro 'be. Lone r- in cf'f'ect , a pr ba ,,10 tax.
'he o.r 'end ~r c S r' r t e r i.v.l ) '0.
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(6) rhere was inade~uate superv~s~on of probationers
on the part of probation officers due to heavy
caseloads or apathy.

(7) There was an over identification on the part
of the probation officer with the social work
expectations of his roLe to the neglect of
laf enforce~ent responsibilities.

(8) ihere was inadequate and unreliable statistical
research, m~(ing it nearly impossible to dis-
cover the success or failure of t~le systen.1I (14)

The above proPositio~e very true of the short co~ings
of our own probation servic-e •• But despite these snor-ccoru ngs ,
probation r-emad.n s a superior method of dealing with nany
ofrende r-e , specially as opposed to incarueration in a dehuman-
ising institution like prison. It is axiom~tic that to function
as a normal person, one must live in c relatively normal envi-

"rooent. Institutionalisation should be utilized only when the
"offenders are dangerous to themselves and to the ccnnunf ty.

In this chapter, we have had a look at the historical
development of probation service not only in Britain, but also
in Kenya, culminating in our probation~Cffcnders Act, chapter 64.

I\.

Under this Act uany categories have been dealt with, for example
juveniles and ex-prisoners. >Iehave seen that it is becoming
a popular method of dealing with offenders, and does not only
save a lot of money which could be used in their maintenance
in prison, but also gives the offenders a chance to harmonise
with society and becone a part of it, throuGh the help of that
sane community.

Under, the Act, Vie saw how probation is administered and
the rules regarding the duties of probation officers, the central
co.mf, ttee and the probation case committees. Under all these,
it has co~e out clearly that the offender in need shou~d be seen
in his social setting mld attempts to solve his problems should
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rests solely with the probation officer, and not with the
court.
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In this c.ra tor, I will deal, 'dth I...LC criteria ':01' antin~

or denyint" nrobation. In so d.oin , I "/i1.1. resort to case s ::.

co.Lrocted uuriniJ r::j re ecar-ch , to see whetl.e r onr ia..."istrlltos

ar d probata,o of~ice1"o a.ctual..LY use t'W[,C cri te.ciu. :.mlual

re)orts a u data ",:iLLby used to he.rp us ....ill.l~ out -,:11c11cri 0

is hi<.)1Cst t and l.ich cLaasd.f.Lca't.i.on of ...r-obatd oncr s co mit

i t .aost , .Y cone usion to the cha.rtcr ill inclucle a r-un-rlown

",hat clecentn a pi-obata on ofn.cer ahou.Ld look at in vrde:::

to be abLc be co 1)i10 a . l'e-[;el:te~lCO report and hence a reco ..~-

011 ation as to ,. e her the offen or is sui table to be placed on

pro ba.t i.on ,

01 ubi i t£!.tion is :.rot t ie only OO.LCOr1. 0.' or-sone wno

make pr-obatzl.on decisions. .11"io.l judt cs t:•.nd luListrnt a refloct

their U>->S•.•SO •..errt of t. o ser-Lot Sl1t;.GS of Lhe 01'1'O.1CO Ln r-obatd on

decisions. Off(>rH~os 10Y view S VOl';; no1"ious are .1.i:.ol::; to

rosur t in r prison scn tcnco des. I to tl~~ f'ac t t.hat t.lC defendunt· G

po I;e.......:ial_')r r-ehabf i tati 1 10'-.)::3 wood. It is t.1US not sur. ri-

sih--: th- t oat of t.le JOo• .L.C who co.mt t o~_'enccs ViO'7(!{ as

minor are likcl:l to be Laced on . robation, "Ii thout :",cr;arC t·

thcir Ir-oaoec t.s for re.D.ili t!ltion. In par t , t:lis at ti t1.:de

reflccts conccrr over the ser-Louancns of t.le orrcnco t·.(; defe-

nt ant .aj co .Lt i . hcwerere GL sod on .'robution. ;l:.t i -,sc

ref~ects a jHd .me .t tha.t robation is lr.:-:icncy, and tL.at ao.ne

o.•:fonces arc 30 ser-Ious t:lat t lOy re 1uiro f'u.i.L co ..r:H.U1i ty condon-

nation hence t prison. SOltence.
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so.uorrt gIll ror p acin dOi'C:1U[U t 0 _,rol)ation.

i .~l'i-

(1) '1he
con

"'.oJ.

(a) .J..rodefcndunt 100:3 at have ' :.1. t"1=,: - 1;
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(b;

Th next e iter! to be disc s ed , is th t I lated to
t- f

pro ar

r lations 1~ lar con i rations. One 0 t e
C-con i eratio ~ in entenin a youthful of ender i th
"•.ie1 ate fiect of e 0 1ng youn , de en ant to

nv ro nt of risOl' • If t po sib •
pri on s ntenc is voided.

ough is the 0 t conspicaous d fre uent y eneou-
ntor d p r onal eha.ract luences the ob tion
d c1 ion, other a1 ~ co tdcr-tion be i:Jportant in

tie arc Tl 0 t s ch oteri tics 10•
so rr . to y tr1 jud I.h fldefendant's

h b1J.it tion pot ti tf ~h y inc u at b111ty and•
h th _ the! 1 tt pt s 0 ontrol the defend t's

co duct t 1s arri d. h th r he au ort hin
h s n of po ib1lity for the, ·s euploy-

ent at bi ity and rfor anee and chool attendance and
co duct.

~h- ollowing cases ahe that our co ts wld probation
o "'1crs 0 e t 0 criteria.

()
In th er se of YillaS CUE TO. ho th ate (9)g,
t' probation offie r reco

••• un! a 1s young unaer
to look 'ter e ,ect e
re 11y itted her offence
had stolen th oney for th
pice of ~ seher f i
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Th .ro tio in this c e 21 yo •.•old t t. e 1a

0 t o:f nee. ho h d been ork! s ho -Girl: for

the co 1 n t. ...he i....ted that he took t..lte 1'"nya
i ling 6,720 trOl1 on of th r or in "the co plain t~

0 0, d too it to her unc.Le , all sh c tad th t s e
h d be n nt by her f t er, to k hi_ to buy the u piee
or n d ith th on In vie , t s yo •.g rl see s to
h :va been 1 d int her ct y coop sion for her 1 dl

•
In K ny 1 th r 1 to h thar yo

o fenders S ould e d t Child
(9 ) y, n to bor t titu-•

tion or pproved th r under tl Probation. of
Offen r Act~9b) her hye e by probation
0 eer. I think this ain on th finding of a

pro tion o1'tic r re 8 yo g o:ffend r. By 100 '1'

to th hi one d of the c Zender. the probationer
be oelt 'ith by tee ldrontco en th t ue a 0

'fic r,! 1 ho ale 8 pro tl os •
I t ink th t houl ntl0 here that our probation

o iee o t n up e 0 unt duty of s pervis ,
x-bor t in- d yo g off nd s fro

pro
to en

• Th1 i o u ther e no other
uch o fer, on 10 8 , e to ceepto

oc al H nee,the x-in- ate is exp ct d to keep
in touch )rob ti n £ficer. ne t be of g d boh -
viour, ind t ious J.1 • The a1 0 t i uper-

x-bor t 8 1s t ct c rtai ex in- te

a aance -to soc1 ty; oth rs ne d prot ctio

door n'

Viour.( 0)

t be 1800 e rom .f1u- ther cri n b h -
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In the Calle of th ting
to obtain oncy by f· s ere
t en into account in granting hi IJrobation. Tll proba·tion

or 1c r in hi co ndations noted th t the 3d ;y-e old
£J:ender as aarried \lith 8 children. lIe -ant on to say:

(0

robation decisions also reflect t e eriousness lth

lh1ch the 0 :renee is viem~d. .:.>0ae 0 fences are re rdcd by

~ istrntes d jude s as too seriouo +'0 e~it the se of
obation, no attar ho gre t the offender·s pro ects 1'0

rehabillta ion ee;o tho offender are held to require

full conden on for t i·r _0 and thi me i.nm nonmerrt•.

~h aer 0 th the co • ',:1ty v1ew~ the o:r~'ence,

re loot d 1 g ly in ne spaper articles and editori s ao
in uo os the probation dec1"'ion. ~o does Inc· 01 oral blame-

10 h'w ss of the 0 ;:0. or, as tor eza p' ~~ _en th of once is

eotllm1t ed under, trong rovocation, or by a ntnlJ.y tsor red

person.
The

court
th ro

bove cas

. 1. overluok .the cri~.(l..I. tend ci of

at! ar ced n+s hie o in fcvour 0

that our

of ender. if
is be n6 on
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fhe eompla.1.nant und t.he of":onder e () both dru.n.k. :':he C0I11)laillant

had olo.i>peuhor v ry htll"d on both chooIls uocauae she l·Gfused to

give hi a cigarette _••.

him lUll~ ••

•w h hen an0auJ.ted hiu and caused

In one case of attocptod suicide (17) 1n which glInISTI:U"!
(18)

C"ffiSUiIEI faG tho o:ffender, the cour·t granted probation in
_ 'b±

order to save the marriage and ths couple's attitude towards

one Qllothsr.. In this case, the husband was a drunkard and a.

. ·G:-b a:ter "£1'~ll~ ouun W:W hot ten.perad. ':lhenevGl" thore was
()

a unrreJ.. Q ficllt ~aued 'f' and the wouan oJ; 'a;,rs took - 1'0, to

hang bel' \: '£ on n1nl: proviouu oceaas.ons but U~••s 0.1 ajPeI avod

dO::lOD10 one cOllCeI'llin(!; tho r fuoaL by the huoband for the trifo

p4~oba.tionf noted th t both of the \10 'e to blamo for having

the cane as suitable for prob t10n supervision, where the

tel' wo nontne the ,robati·:>n o.f...;'icer (r1: rOB BO'LI:f)

t "ad to the couple about their material prbblf.nlG. The couple

roP.Ol't5: - ,nor~a1·tes:' showod U It the couple's relationship had

improved aonnider",.•.b y.

(19)
."J}~~"~~ !- tho cour-t eupbo.a· od

t at ,t;:rooo.t1on Ghould aJ..CO Go.acti 18 be used in t:,1C case of

of:fendel~C 1ith lon ~lusti'tution historie in w Ot1:oIt to
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prevent them fron beeo ing completelY in titutionalized. It
has been held that a long interval sf.m e a last conviction could
be reg rded as a reason for p aCing an offender on probation.
However, there must be so~e evidence of yillUlgness to respond

(20)to supervi iOD and as {as held in R. • DAVIES, probation is
inappropriate where the offender appears to have neither the

ill nor the inclination to stop committing offences.

The ul t1mate basis, hcwever , of the claim that offenders
should be given the chance of constructive personal he Lp,
whether in the community or in an inati tution, is fa!th. in the
value of the individual person. en ere the chances of
reformation less than they ppear, or tae financial cost to
society higher, it ould re ain true that the opportunity of

-recovery rather th punishment alone sho~d be held out to
those who offend, and this in the terests not only of the
offenders themselves but of the standards and values of our
society as a hole.

To help us understand the criteria used to place offenders
on probation, it will be useful to reproduce a classification
of those placed on probation in Uasin Gishu District in 1979.
This 'ill at the sarae time help us to cone ude which is the
highest crime which gets most of its offenders plaved on
probation.
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5 (1) (b) C a in 2 4 25

U5 I p lie o i·leer 2 1 '3

129 t10n '3 2 5

135
1 1

0 - 1 1

,142 ct1 0 rl 1 1 2

11 (1) In t 4 9 23
1145 •t 0 agi 4 4

11 2 of nc 2 6I
2 3 r 1

2 4 r 1 2 '3

203 0 ah nt 1 - 1

22 At ute1 4 2 6
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237 - 1 1

25 o i y
61 1 79

1
25 263 on n -

6 37 106
127 tt 16 20
I
'79 rson 19 37

2 t '3 3-
, 281 t 2 9 7

29 tn 2 :;
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In the above group of probationers 35 comnitted more than

one offence.

CLASSIFICATION OF THOSE PLACED ON PROBATION 1979: (FEMALE)
(Table B)

Penal Code NATURE OF OFFENCE Adult juve- Total
Section niles

159 Procuring on abortion 1 3 4
203 Manslaughter 1 - 1
226 Attempted suicide 8 - 8

234 Grievous ha 3 2 I 5

251 Ass~~t causing actual bodily
bodily harm 28 3 31

I 275 stealing 15 17 32
279 (a) Stealing from person 1 -- 1
219 (b) Stealing from a dwelling

house 1 1 2
281 Stealing by se.rvant 12 8 20
332 Arson' 9 2 11
339 Malicious damage to property 4 - 4
s.95(1)(b)
cap 129 Creating disturbance 10 2 12
108 Perjury - 2 2

3(2) cap 321 U!ully an negligently
kindled fire 1 - 1

23(a) cap 141 Neglecting children 3 •• 4

181 Infanticide - 1 1
14(1)cap 101 Obtaining anot.er identity

card 3 1 4
lee) cap 128 Disobeying chief's order 3 1 4
306 (a) Store-breaking 1 - 1
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A person put on probation usually remains within his

normal social setting; he lives at home, carries on lith the
sort of work to hich he is accusto~ed rold remains in touch
with his old associates and interests. In so~e cases, of
course, he nay have lost odgings, a job, perhaps hi friends
as a result of the offence, and in a fe'l, he may be required
to go a ay to live in a hostel for a time. He thus remains
exposed to 1 the stresses, problems and temptations of the
situation in which he committed the offence. This may imply
greater risks but it also offers special opportunities. The
probation officer is able to look at his (offender's) diffi-
culties with him as they arise, to consider their significance
and the personal and social resources available to IJeet them,
and to help him cope with them in ays that continue unbroken
after probation ends.

The probationer's childhood providesdlues as to the help
he has had to enable him to de e op, as to how he felt and feels
about his parents, brothers an Sisters, as to his attitudes
to marriage and family life if he is an adult, as to his
attitudes to autho~ity hatever his age. Many of those coming
to probation officers have had little chance of helpful
relationships \vith their parents. There may have been a lack
of love and ao no real basis or sec'~n"t'yfor learning. The
probationer himself may have early manifested some personality
defect ~~ing him unresponsive and setting up a vicio circle
of rejection. There may have been lack of consistency in
discipline or in values on the part of the parents. The proba-
tioner may simply have adopted the outlook of a family or
neighbourinod in which occasional offences are taken for granted.
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Before giving my final conclusion. I will give some viets
and r~commendatioBS hich I think .ould make the probation ser-
vice even more e fective than it is at resent.

I i di ficult to kno exactly ho nany fan lie are
ruined because 0 • the inatitution of imp isonment and ho many
people take to delinquvncy and cri ~ because of the stigoa,
absence of the pent and the zen .ral disOI'eanisation that
accomp es . prisonment.lf possible. avoidable incarceration
should not be used on any h an bei in hoo society sti 1

has so e hope. It should be reserved for h doned and dnngerous
cr' inals for ho it is the only choice.

robation service is functional_y a family-centred rehabi-
litation method. by '-hicb.the offender' s problems and difficul-
ties ~Ihcther. social, economic and psychological are carefUlly
diagnosed in older to assist him or her to face the and solve
tho in the context of £ooily. connunf ty and society us il 7hole.
as op ooed to institutionalisation. In clfare tercrs,this mec.ns
.clping t e individual of ender to retract from tho criminalis-
tic ys and inate d vi~ualise a ore object ve mld both socia-
lly d Ie alLy accepted mode of life for h~s own good, that
of hi f dly and ociety.

un the abov the erv' ce v'rtually seeks to u
d basically rotom the offenderoCiety •...robati n se i c c thl. be

better protecti n and greater securityoun develo ent nt th eo.t s ci

dlich. independedand dignity
di pt on

ci y i the f i Y and cruci y social 1mt •
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..pnarently t nowever, our na.tion' s overriding attitude

to\lards cri Inal.a is Gtill rather punitive. ,,:ay I observe that

this senti ental inclination to puna s 1 unf'or-tuna'te Ly t8nds to
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the probation officer is the boss, and is therefore in control.
In this "authority figure" role the probation officer explains
the rules firmly and issues a paternalistic admonition to the
offender to be good. There is also the "helpful friend" approach
in which a probation officer may suppress any critical nemarks
or even overlokk violations of probation rather than risk
incurring the probationer's disfavour, and perhaps damaging
their counselling relationship. I agreed to a middle-position
between these two unsastisfactory extremes. In which the proba- (
tion officers would try to find ways to help the probationer to
complete the terms of probation successfully.

In chapter three, I dealt with the criteria for granting
or denying probation. It was evident that many factors help the
probation officer and judges to decide on whether a person can
be placed on probation. Age, family considerations and probable
adjustment on probation were among the factors which contribute
to the likelihood of an offender being placed on probation. I
considered a few Kenyan cases and saw that the same criteria is
followed in Kenya.

From a classification of offenders of those placed on proba-
tion in Uasin Gishu District in 1979, I observed that the highest
offence with its offenders placed on probation was stealing con-
trary to section 275 of the penal code. I also observed that
our courts are ready to grant probation for most offences. The
most important thing is what is contained in the pre-sentence
report of the probation officer, who might discover some extenua-
ting circumstances in an offence, acting in fa~our of a person
being granted probation even if the offence was serious, for
example, provocation before murder.
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FOOTNOTE FOR INTRODUCTION

l~ rliftValley Province Probation Annual Report - 1978
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Quarterly ~port to the 70th Board of Visitors meeting on
19th June, 1981 - Rift Valley Province.
Peter Indaga Inzai : Court File No. 4204/81 - P.C.R. Case

No.,837/6.0/81
Contrary to sections 313 and 389 of the Penal Code
Supra

1..4. Robert Kimtai Kipsanga : Court File No. 3324/81 P.C.R.
Case No. 834/41/81

l5. Contrary to section 251 Penal Code
l6. Dinah Koe Arap Kogo : Court File No. 3056/80 - P.C.R. Case

No. 832/75/801-1. Contrary to section 226 Penal Code
·18. Christine Chesumei : Court File No. 1785/80 P;C.R. Case

No .831/211/80
19. R.V. Adsett (1967) Criminal Law Reports (C.L.R.) .399
20.. R.V. Davies (1968) Criminal La. Reports 400

21. Home Defice, the Sentence of the Court, 1964 Quoting the
departmental committee on the probation service 1962
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FOOTNOTES - RECOI~NDATIONS

~. Probation - ~ual Report for Rift Valley - 1978.p. 12
2. During an interview held in her Eldoret office. In Nov. 1981
3. Probation - Annual Report for 1979
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