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ABSTRACT  
 
The overthrow of President SiyadBarre in 1991 marked a turning point in Somalipolitics, 

economy and society. After the ousting of Barre regime by the Rebel forces in 1991, turmoil, 

factional fighting, and anarchy ensued in Somali. The Somali National Movement (SNM) gained 

control of the north, while in the capital of Mogadishu and most of southern Somalia, the United 

Somali Congress achieved control. Somalia had been without a stable central government since 

Mohamed SiadBarre fled the country in 1991.Generally security situation in Somalia is 

unpredictable and in particular the capital Mogadishu is marked by daily hand-grenade attacks 

and roadside bombs directed at Ethiopian soldiers and the Somali government forces. 

Accordingly, traditional or customary law is the most prevalent legal system in today's Somaliain 

their role as enforcers of law and order within and between clans; traditional leaders have come 

under sustained pressure from Somalia’s long-lasting environment of conflict, rapid 

socioeconomic change and the absence of law and order. In the next chapter I will discuss the 

human rights issues in Somalia from the periods 1991-2012. 

 

The European colonization of Somalia and the Horn of Africa involved periods of warfare 

between the colonialists and Darawish forces of Siyad Mohamed Abdulla Hassan and between 

Britain and Italy during World War II.In this regard, colonialism is said to have had a 

permanently damaging effect on the Somali people, Somalia’s socio-economic system and 

attempts at post-independence reconstruction. 

 

The study will see that if Somali state was heavily dependent on foreign aid. As this aid declined 

in the late 1980s, what was the end result? Political and economic competition among the elite 
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was turned inwards over Somalia’s local resources. The study will find out that if the conflict in 

Somalia from its onset was caused by clannism and nepotism and unequal distribution of the 

natural resources whereby the country was divided between the northerners (marginalized) and 

the southerners (elites) as some quarters had claimed in this study.War crimes were also 

allegedly committed, and the study will expose if such crimes were committedagainst the people 

of Somalia. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



vii 
 

Table of contents 
Declaration ...................................................................................................................................... ii 

Dedication………………………………………………………………………………………...iii 
Acknowledgement ......................................................................................................................... iv 

Abstract…………………………………………………………………………………………..vii 
CHAPTER ONE:INTRODUCTION TO THE STUDY ............. .............................................. 1 

1.1 Background to the Study ........................................................................................................... 1 

1.2 Statement of the Research Problem .......................................................................................... 4 

1.3 Objectives ................................................................................................................................. 6 

1.4 Literature Review...................................................................................................................... 6 

1.5 Justification of the study ......................................................................................................... 18 

1.6 Hypothesis............................................................................................................................... 19 

1.7 Theoretical Framework:  ......................................................................................................... 20 

1.8 Research methodology ............................................................................................................ 22 

1.9 Chapter Outline ....................................................................................................................... 23 

CHAPTER TWO:INSECURITYAND HUMAN RIGHTS ISSUES IN SO MALIA:AN 

OVERVIEW  ................................................................................................................................ 25 

2.1 An Overview of Somalia since Independence ........................................................................ 26 

2.2Human rights and insecurity situation in Somalia ................................................................... 30 

2.3 The Legal Framework in Somalia........................................................................................... 41 

2.4 Conclusion .............................................................................................................................. 43 

CHAPTER THREE:HUMAN RIGHT ISSUES IN SOMALIA FROM 19 91 TO 2012 ...... 45 

3.1 Introduction ............................................................................................................................. 45 

3.2 Human rights issues in Somalia in pre-colonial time ............................................................. 47 

3.3 Human Rights issues in post- independent Somaila ............................................................... 51 

3.4 Islamic sharia and Human rights issues .................................................................................. 55 

3.5 Customary law and human rights issues ................................................................................. 58 



viii 
 

3.6 International law and human rights issues…………………………………………………...61 
3.7 Human Rights Violations by non-Somali actors .................................................................... 70 

3.8 The 2006 - 2009 US-backed Ethiopian intervention .............................................................. 75 

3.9 Violations by Kenya Defense Forces(KDF) ........................................................................... 77 

3.9.1Conclusion ............................................................................................................................ 78 

CHAPTER FOUR:HUMAN RIGHTS ISSUES IN SOMALIA: A CRIT ICAL ANALYSIS

....................................................................................................................................................... 80 

4.1 Introduction ............................................................................................................................. 80 

4.2 The nature of human rights abuses ......................................................................................... 80 

4.2.1State actors ........................................................................................................................ 80 

4.2.2Non-Somali actors………………………………………………………………………….83 
4.3 Intervention measures by Somali and non-Somali actors ....................................................... 85 

4.3.1 Non –Somali actors .......................................................................................................... 87 

4.3.2 International Organizations .............................................................................................. 87 

4.3.3 Response from the New Government .............................................................................. 89 

4.3.4 The Diplomatic and Donor Community .......................................................................... 89 

4.4 Post-9/11 and its effects on the human rights situation in Somalia ........................................ 90 

4.5The culture of impunity ........................................................................................................... 92 

4.6The relevance of the ICC debate to Somalia: Lessons from the region ................................... 95 

4.7 Conclusion ............................................................................................................................ 102 

CHAPTER FIVE. ..................................................................................................................... 103 

5.1 Conclusion  ........................................................................................................................... 103 

5.1.1 Summary………………………………………………………………………………….103 
5.2 Key findings .......................................................................................................................... 106 

5.3 Recommendations ................................................................................................................. 107 

BIBLIOGRAPHY ..................................................................................................................... 110 

 



 

 
 

CHAPTER ONE 
INTRODUCTION TO THE STUDY  

 
1.1 Background to the Study 
Since the end of World War II, when human rights were recognized in the global international 

law, there have been published many studies and researches on this topic.1 The issue of human 

rights and its protection occupied a large number of scholars. Consequently, the third world 

countries have become an area of special interests probably because of worsening situation. 

However, most of the analyses of human rights in the third world countries have focused on 

economic development and governmental policy.2 

 

Somalia has exceptionally poor human rights conditions and is one of the African countries that 

are considered by Non-Governmental Organizations (NGOs) to be not free.3 This country 

located in the north-eastern Africa, has not had an effective central government since former 

President SiadBarre was overthrown in 1991.4 Somalia’s disintegration is evident everywhere 

and in daily life. While many African citizens are becoming healthier and have better access to 

economic opportunities than a couple of years ago, Somalia still has to struggle with many 

domestic difficulties. Its citizens are now even less physically secure and their rights are 

continuously violated.  

 

Somalia has experienced almost constant conflict since the collapse of its central government in 

1991. The ongoing civil war in Somalia has led to internal displacement of millions citizens 

                                                 
1 G.D.Evans, “Human Rights and State Fragility:Conceptual Foundations and Strategic Directions for State-
Building” , Journal of Human Rights Practice, Vol.1, No.2, p.181-207 
2A.C Odinkalu., “Back to the Future: The Imperative of Prioritizing for the Protection of Human Rights in Africa”, 
Journal of African Law, Vol.47, No.1, p.1-37 
3K.Menkhaus., “U.S. Foreign Assistance to Somalia: Phoenix from the Ashes?”, (Middle East Policy, Vol. 5, no.1, 
January 1997), p. 1 
4Somalia Country Profile, “BBC News”, [online], 2010. 
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making the state a shelter for terrorist organizations.5 The region is troubled with absence of the 

rule of law. Somalia lacks the capacity necessary to provide respect for the rule of the law and 

security of citizens. For instance, as a failed state as some quartersclaimed, it has been most 

likely unable to combat piracy within its waters due to lack of central governance. Ineffective 

government has been unable to fight corruption and violence in the country. At the same time, 

poverty is still increasing and more people are suffering from the lack of security.  This in turn 

takes effect in piracy, terrorist activity and human rights violations. Furthermore, human rights 

are not protected by the state and they are overall in really bad condition. Due to absence of 

functioning institutions, perpetrators of human rights abuses have been rarely punished.6 

 

The security situation in Mogadishu today is more unpredictable compared with the situation in 

the early nineties when there were clear front lines between the various militias.7Sporadic 

fighting between Al-Shabaab and African Union Mission in Somalia (AMISOM) troops has 

persisted in Mogadishu, including in the Dayniile, Heliwa, and Yaqshiid districts.8 Several 

politically motivated assassinationshave been carried out in Mogadishu since the beginning of 

the year 2012.9 A Person-Borne Improvised Explosive Device (PBIED) attack took place inside 

the Villa Somalia compound in Wardhiigleey district resulting in at least four civiliancasualties 

and an unconfirmed number of injuries.
10

While AMISOM has put pressure on Al-Shabaab and 

pushed them to the periphery of Mogadishu, 1,500 Al-Shabaab fighters loyal to Sheikh Ali Rage 

and the Murusade clan remain in the Deynile area. A previous attempt by Burundian AMISOM 
                                                 
5Transparency International Corruption Perceptions Index available on the Internet:  
http://www.transparency.org/policy_research/surveys_indices/cpi/2010/results  
6 Ibid 
7UN High Commissioner for Refugees, UNHCR alarmed by resumption in mortar attacks in Somalia's Mogadishu, 
20 March 2012,http://www.unhcr.org/refworld/docid/4f6ad7e32.html 
8IASC Somalia, Protection Cluster Update, weekly report, 3-16 march 2012. http://reliefweb.int/node/484051 
9 Ibid 
10 Ibid 
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forces to attack Al-Shabaab in Deynile failed and resulted in heavy fighting with 30 Burundian 

soldiers being killed.11 This was partly due to the rather poor training and equipment of the 

Burundian soldiers.  

 

Al-Shabaab having withdrawn from the city has since resorted to unpredictable attacks in 

random places. On 20 March 2012 United Nations High Commissioner for Human Rights 

(UNHCR) Somalia raised alarm over the resumption of mortar attacks in the Somalia capital of 

Mogadishu, which led to the deaths of at least four IDPs (Internally Displaced Persons), 

including two children.12 Mortars landed in a small IDP settlement in the Wardhigley district few 

weeks after the withdrawal of anti-government forces from the majority of districts in the 

capitalmarking the first attack of its kind.13 On 27 March 2012 United Nations High 

Commissioner for Human Rights (UNHCR) expressed concern of the continuation in mortar 

attacks in Mogadishu, which claimed three more lives.14 Several mortars landed in the 

BeertaDarawiishta (Darwish) settlement for internally displaced people near the Somali 

Parliament building in the Waardhiigley District of the Somali capital where it was reported that 

three internally displaced people, including a father and his three year old child were killed and 

eight others;five women and three men were seriously injured.
 

 

Somalia has been included in the Freedom House report as one of the worst countries in the 

world according to human rights condition for the fourth year in a row.15 Somalia received rating 

                                                 
11UN High Commissioner for Refugees, UNHCR calls for respect for civilian life and aid agencies as mortar 
attackscontinue in Somali capital, 27 March 2012.http://www.unhcr.org/refworld/docid/4f7d76d32.html 
12Ibid 
13 Ibid 
14 Ibid 
15 GM.,Cornett, L., & Wood, R, Political Terror Scale 1976-2006, (2009) 
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of 7 for political rights and for civil liberties, where 7 on the scale represent the worst condition 

and situation has been getting worse since 2000.16 Somalia is not a free country, where freedom 

of speech and the press as well as freedom of assembly is not respected. Consequently, it has 

remained one of the world’s most dangerous countries for journalists who along with human 

rights defenders are threatened and suffer from severe abuse and violence.17 

 

Somalia’ssemi autonomous neighbor, Somaliland has been able to maintain relative 

stability;however, it has been unable to resolve problems regarding human rights such as illegal 

imprisoning of people, including children. This study will investigate the situation of human 

rights in Somali with critical analysis of the periods 1991 to 2012. 

 

1.2 Statement of the Research Problem 
 
The overthrow of former President Siyad Barre in 1991 have since marked a turning point in 

Somali politics, economy and society,18  where Somalia  has  suffered  from  civil-war,  wide-

spread  famine,  broken  infrastructure,  rampant  human  and  civil  rights  abuses,  poverty, 

human  trafficking,  rape,  murder  and  corruption  at  every  level  of  society. These atrocities 

have come from the  war-lords  to  the  merchants  on  the  streets  of  Mogadishu  selling  70$  

an AK 47  and  rocket propelled grenades(RPGs) fresh out of the box.  Consequently, no one is 

safe in Somalia.19 

 
Though Al-Shabaab has partially withdrawn from Mogadishu, it has replaced its previous 

                                                 
16Ibid 
17Human Rights Watch 2010  
18A .Hussein,andR. Ford,.Removing Barricades in Somalia:  Options for Peace and Rehabilitation.Washington 
D.C., Peace works  (1998) 
19J.Gettleman, , Peace Force Is Attacked on Arrival in Somali,( New York Times, 2007) 
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military approach with asymmetric warfare tactic, which means more suicide attacks, IEDs 

(Improvised Explosive Device), VBIEDs (Vehicle Born Improvised Explosive Device), i.e. car 

bombs and better prepared attacks on selected high-value targets.20 The numbers of IEDs have 

increased since August/October 2011, but so has the sophistication of these devices in its battle 

against the Al-Shabaab forces21. Al-Shabaab makes use of young men and sometimes women in 

order to deploy explosive devices and undertake hand grenade attacks. These young men and 

women have received reimbursement of monetary values for their actions. The wider use 

ofindiscriminate explosive devices in Mogadishu has made the city a more dangerous place for 

everyone.  

 

There have been huge human rights abuses in Mogadishu and no one is protecting basic human 

rights. All citizens of Mogadishu, irrespective of clan affiliation, are suffering from the insecurity 

and lack of protection; in addition, IDPs lack shelter and food, which is only provided at an 

absolute minimum. There are armed gangs and clan militias which make people think twice 

before they go out in the streets. Consequently, those whose clans are thought to be armed are 

less abused or harassed but minorities and IDPs do not have this option. In 2009, Somalia took 

the first place in the ranking of countries with the most difficult conditions of life.  Somalia has 

been placed on this position for the second year in a row. 

Despite the deplorable situation in Somalia, little investigation has been done to unveil the plight 

of citizens in the war-torn Somalia. This study thus seeks to answer the question: What has been 

the state of human rights in Somalia from 1991-2012? 

                                                 
20BBC News. Somalia: Suicide bomber targets presidential palace. 14 March 2012. 
http://www.bbc.co.uk/news/world-africa-17364680and Somalia: Al-Shabab bombs Mogadishu cafe. 9 February 
2012.http://www.bbc.co.uk/news/world-africa-16947804 
21 Ibid 
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1.3 OBJECTIVES 
The main objective of this study will be to analyze the state of human rights in Somalia between 
the periods 1991 to 2012. 
 
More specifically the study aims to:   
 

i) Provide an overview of the human rights situation in Somalia during the study period. 

ii)  Examine the nature of human rights abuses in Somalia during study period. 

iii)  Examine the intervention measures by the international community to address human 

rights abuses in Somalia during the study period. 

 

1.4 Literature Review 
Introduction 

This literature is drawn from books, academic journals, conference, information materials, 

organizations, documents, positions papers and the internet. The review is on the main 

theoretical perspective which the study anchors on through the identification of the gaps from the 

hypothesis have been formulated. A description on how they have inspired the project in part or 

wholly is stated.The review will give brief highlights on human rightssituations in Somalia and 

how the human rights are intervenedby the international community. 

 

Universality of Human rights 

Human rights are rights inherent to all human beings, whatever your nationality, place of 

residence, sex, national or ethnic origin, color, religion, language, or any other status. Every 

individual is equally entitled to human rights without discrimination. These rights are all 

interrelated, interdependent and indivisible. Human rights entail both rights and obligations. 

States assume obligations and duties under international law to respect, to protect and to fulfill 
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human rights. The obligation to respect means that states must refrain from interfering with or 

curtailing the enjoyment of human rights. The obligation to protect requires states to protect 

individuals and groups against human rights abuses. The obligation to fulfill means that states 

must take positive action to facilitate the enjoyment of basic human rights. At the individual 

level, while we are entitled our human rights, we should also respect the human rights of others.  

 

According to Evans G.D, Universal human rights are often expressed and guaranteed by law, in 

the forms of treaties, customary, international law, general principles and other sources of 

international law. As he argues that International human rights law lays down obligations of 

Governments to act in certain ways or to refrain from certain acts, in order to promote and 

protect human rights and fundamental freedoms of individuals or groups.22 

 

The principle of universality of human rights is the cornerstone of international human rights 

law. This principle was first emphasized in the Universal Declaration on Human Rights (UDHR) 

in 1948 and has since been reiterated in numerous international human rights conventions, 

declarations, and resolutions. The 1993 Vienna World Conference on Human Rights, for 

example, noted that it is the duty of states to promote and protect all human rights and 

fundamental freedoms, regardless of their political, economic and cultural systems.23All states 

have ratified at least one, and 80% of states have ratified four or more, of the core human rights 

treaties, reflecting consent of states which creates legal obligations for them and giving concrete 

                                                 
22G.D. Evans: Human Rights and State Fragility: Conceptual Foundations and Strategic Directions for State 

Building , Journal of Human Rights Practice, Vol.1, No.2, p.181-207 
23Ibid 
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expression to universality. Some fundamental human rights norms enjoy universal protection by 

customary international law across all boundaries and civilizations.24Kofi Annan asserts that 

Human rights are inalienable. As Annan claims that they should not be taken away, except in 

specific situations and according to due process. For example, the right to liberty may be 

restricted if a person is found guilty of a crime by a court of law.25 

All human rights are indivisible, whether they are civil and political rights, such as the right to 

life, equality before the law and freedom of expression; economic, social and cultural rights, 

such as the rights to work, social security and education, or collective rights, such as the rights to 

development and self-determination, are indivisible, interrelated and interdependent. The 

improvement of one right facilitates advancement of the others. Likewise, the deprivation of one 

right adversely affects the others.   

Non-discrimination is a cross-cutting principle in international human rights law. The principle is 

present in all the major human rights treaties and provides the central theme of some of 

international human rights conventions such as the International Convention on the Elimination 

of All Forms of Racial Discrimination and the Convention on the Elimination of All Forms of 

Discrimination against Women.26  The principle applies to everyone in relation to all human 

rights and freedoms and it prohibits discrimination on the basis of a list of non-exhaustive 

categories such as sex, race, and color and so on. However, Donnelly recognizes that the 

principle of non-discrimination is complemented by the principle of equality, as stated in Article 

                                                 
24Ibid 
25K, Annan , Address at the University of Teheran on Human Rights Day, UN document SG/SM/6419, 1997 
26Ibid 
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1 of the Universal Declaration of Human Rights: “All human beings are born free and equal in 

dignity and rights.”27 

 

Human rights advocates agree that, sixty years after its issue, the Universal Declaration of 

Human Rights is still more a dream than reality. Violations exist in every part of the world. For 

example, Amnesty International’s 2009 World Report and other sources show that individuals 

are: Tortured or abused in at least 81 countries, Face unfair trials in at least 54 countries, 

restricted in their freedom of expression in at least 77 countries.28Not only that, but women and 

children in particular are marginalized in numerous ways, the press is not free in many countries, 

and dissenters are silenced, too often permanently. While some gains have been made over the 

course of the last six decades, human rights violations still plague the world today. 

International Human Rights Instruments 

Odinkalu, A.C. writes that Somalia is a state party to the following international human rights 

instruments: The International Convention on the Elimination of All Forms of 

RacialDiscrimination, The International Covenant on Economic, Social and Cultural Rights, the 

International Covenant on Civil and Political Rights, and the Convention againstTorture and 

Other Cruel, Inhuman or Degrading Treatment or Punishment.29 Likewise Somalia is a state 

party to; Convention on the Elimination of Forced and Compulsory Labor, Convention on the 

                                                 
27J. Donnelly ., Human Rights in Theory and Practice, New York: Corrnell University Press, 2003, p. 10 
 
28A, Shah, .“Human Rights Issues.”Global Issues. 20 Oct. 2011. Web. 26 Jun. 2013. 
http://www.globalissues.org/issue/137/human-rights-issues>. 
29A.C. Odinkalu, Back to the Future: The Imperative of Prioritizing for the Protection of Human Rights in Africa”, 
Journal of African Law, Vol.47, No.1, p.1-37 
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Elimination of Discrimination in Respect Employment and Occupation.30Althoughthe previous 

Transitional National Government (TNG) signed the Convention of the Rightsof the Child in 

May 2002 and theTransitional Federal Government (TFG) the Optional Protocol on the 

involvement of children in armed conflict in September 2005, neither has so far beenratified. In 

addition, Somalia is party to the four Geneva conventions on International Humanitarian Law, 

and the 1951 Convention relating to the Status of Refugees and its1967 Protocol. 

 

 
Elman Peace and Human Rights Center (EPHRC), a local NGO in Mogadishu explained that 

there are no human rights in Somalia for anyone, and stated that for woman the situation is even 

worse off than the rest of the people.31 Human rights abuses take place not only at the various 

checkpoints, but also in the IDP camps as well as in other places. IDPs are particularly 

vulnerable no matter where they are. EPHRC emphasized that all women living in Mogadishu 

are at risk of becoming victims of human rights abuses, especially sexual violence. Violence 

against women is culturally unacceptable, and the occurrence of rape and other forms of Sexual 

and Gender Based Violence (SGBV) is a taboo in Somalia.32 

 

According to EPHRC women are poorly represented in Somalia politics. Women only hold 5% 

of all seats in the Parliament. In addition the group of female members of Parliament is 

fragmented and clan oriented. 

EPHRC reiterated that it is dangerous for women to talk about rape and other forms of sexual 

                                                 
30 1949 Geneva Conventions (signatory 1962) 
31Ibid  
32Human Rights Watch, Somalia- Beyond Warlords. The Need for a Verdict on HumanRights Abuses, 1993, 

[online], Vol. 5, No. 2,  
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abuses.33 Women who have become victims of rape do not dare to report such crimes to the 

police as they risk being killed by the perpetrators if it becomes known that they have done so. In 

addition it would be exceptional if the police would take any action against a rapist. According to 

EPHRC it is the women who suffer most in Somalia irrespective of where they are living. It does 

not make any difference where the woman is living as abuses and violence against women 

happen in areas controlled by Al-Shabaab as well as in areas controlled by the Transitional 

Federal Government (TFG) and its allies.34AminaAbdulkadirArale of Somali Women 

Development Centre (SWDC) emphasized that women and children are the ones suffering the 

most irrespective of who is in charge of the power and she added that a lot of human rights 

violations are still being committed in Mogadishu.35 

 

In addition to that,the absence of an effective central government since President SiadBarre 

wasoverthrown in 1991 left Somalia lawless and exposed to inter-clan warfare in manyregions, 

notably the Mogadishu area. Since then the country suffered internal armedconflict and a high 

level of violence and witnessed massive human rights abuses andviolations. The critical situation 

of civilians has further been exacerbated by humanitarian crises due to cycles of severe droughts 

and widespread flooding.  While the country is prone to cyclical drought, it is the persistent 

violence against civilians, repeated displacement, and predatory looting by armed groups that 

have produced serious famine on several occasions in the last 20 years.36 A significant 

proportion of Somalia’s estimated total population of 7.5 million has been displaced sometimes 

                                                 
33Ibid 
34Ibid 
35The Failed States Index 2010, “Foreign Policy”, [online], 2010, available on the Internet: 

http://www.foreignpolicy.com/failedstates 
 
36Ibid 
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repeatedly either internally or beyond the country’s borders as a result of conflict and food 

insecurity.  According to the United Nations, 1.3 million people are currently displaced within 

Somalia, and there were by July 2012 more than a million Somali refugees in the Horn of 

Africa.37 

 

Despite the recent political progress, of the most notable amongst recent peace initiatives are the 

2000 Arta Peace Conference-Djibouti agreement, however the precarious human rights and 

humanitarian situation in southern and central Somalia critically worsened over the past two 

years, particularly in the Mogadishu area. During the past months it reached alarming levels in 

terms of human suffering. Many of the mission’s interlocutors observed that the situation in 

Mogadishu was presently at its worst since1992. Serious, widespread and systematic violations 

of international humanitarian andhuman rights law continue to be reported with alarming 

regularity.     

 

Menkhuas,K observes that in Mogadishu, regular indiscriminate attacks in which heavy artillery, 

mortars,rocket-propelled grenades,(RPGs) heavy machine guns and roadside bombs have been 

used, as well as targeted assassinations, have caused thousands of deaths andwounded, as well as 

destruction of property with whole neighborhoods razed to the ground. Many of the accounts 

indicated that the culprits are at times TFG forces, police or military acting with the support of 

Ethiopian troops.38Consequently, following attacks against their soldiers, Ethiopian troops 

reportedlycarry out reprisals which may involve shelling of civilian quarters, 

                                                 
37Ibid 
38K. Menkhaus “U.S. Foreign Assistance to Somalia: Phoenix from the Ashes?” Middle East Policy, Vol. 5, no.1, 

January 1997, p. 1  
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causinginnumerable casualties as well as damage to property and infrastructure.  

Accusations and counter accusations   

A new dimension to the conflict is that it is often no longer possible to clearlyidentify the 

perpetrators, as many actors cannot be differentiated by their uniform orclothing, while others 

blend in with civilians, and yet others may be serving financial, clan-based or even opportunistic 

interests rather than political ones. The TFG and others argue that insurgents often carry out 

attacks in police uniforms, which appearto be widely available inside Somalia, with the clear 

intent of implicating the TFG inthose attacks.39  Therefore, it is arguably more difficult to 

attribute responsibility.  However, the point was repeatedly made that the TFG forces and police 

are not paid regularly except those receiving stipends from a programme sponsored by United 

Nations Development Programme(UNDP) and that they have to “pay themselves” through 

ransom, extortion and illegal feescollected in unauthorized checkpoints.  TFG forces have also 

been described as beingfragmented, loyal to clan leaders or to specific individuals or groups 

represented inthe TFG. Insurgents have also been accused of disregarding civilian life and 

property.  They have often used civilian homes as shelters to carry out attacks, allegedly to 

fomentopposition to the TFG – Ethiopian forces as they engage in retaliatory orindiscriminate 

attacks.40  Insurgents have also been accused of carrying out bombattacks, which often result in 

high number of civilian casualties, in killing thoseaccused of being “collaborators” and in 

intimidating the population into notcooperating with the TFG. 

 

 

 

                                                 
39Ibid 
40Ibid 
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Children and women  

Consequently, all parties to the conflict have reportedly recruited children off the streets andfrom 

schools to fight in their militias, paying them according to the activity they perform.   Children 

are said to be recruited to commit targeted killings, terrorist attacks.  Women and girls continue 

to be victims of both conflict-related and of sexual- andgender-based violence. Female Genital 

Mutilation (FGM), in its most severe form ofinfibulations, is still very widely practiced. Women 

also continue to be discriminated in the context of traditional and customary laws, such as with 

regard to compensation.41The participation of women in government and the judiciary is still 

lagging behind. Thürer, D. reports that levels of rape have increased, now and also including the 

phenomenon of “gang rape”, as a form of retaliation against opponents in the conflict but also as 

a symptom that traditional mechanisms which were already inadequate  have alsocollapsed.42  

Access to basic services is particularly difficult for women and children, which end up in 

situations of extreme vulnerability.  In Somaliland, there have beenreports of girls attempting or 

committing suicide because schooling is reserved forboys in the family.  Furthermore, strong 

resistance to equality is based on practices emanating from customary law, which many believe 

are based onsharia while inreality they are not.  Gender-based violence against women and girls, 

especiallyamongst IDPs, has been frequently reported. As single female headed households 

constitute themajority of adults in IDP and refugee camps, these women generally lack the 

protection of male relatives rendering them more vulnerable.43  Perpetrators are almost never 

brought to justice. These women furthermore bear the brunt of raising theirchildren under very 

                                                 
41A.C. Odinkalu „Back to the Future: The Imperative of Prioritizing for the Protectionof Human Rights in Africa”, 
Journal of African Law, Vol.47, No.1, p.1-37 
42D.Thürer,“The Failed State” and International Law, “International Review of the Red Cross”, [online], 1999, 

available on the Internet:http://www.icrc.org/eng/resources/documents/misc/57jq6u.htm 
 
43Ibid 
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difficult circumstances.  In addition, members of civil society, especially intellectuals, journalists 

and human rights activists, have continuously and deliberately been faced with 

harassment,arbitrary arrests and detention.   

 

Human rights defenders and journalist have since reported having received serious death threats 

whichhad led some of them to flee Mogadishu.  Since February 2007, at least ten journalistshave 

been killed in Somalia, the majority working for radio stations. Many othershave been threatened 

and intimidated or arbitrarily detained, allegedly for reasonsdirectly linked to their profession; 

others have fled the country. Access to independentinformation is therefore critically 

hampered.Discrimination against minorities and persons with disabilities has also consistently 

been reported seeking asylums to Dadaab and in Somaliland.44Social constraints have put 

obstacles to inter-marriage and access to work is restricted to traditional jobs normally those 

enjoying the lowest social status and pay.  In acontext of total breakdown of law and order, lack 

of protection from clans detractsthem even from this shelter provided by customary law.  Persons 

with disabilities,many of which caused as a result of the protracted conflict, are also subject to 

abuses in Mogadishu and are regularly caught in the crossfire between TFG and/or Ethiopian 

troops fighting opposing armed groups. Regular indiscriminate shootings from both sides have 

caused a massive displacement of the population from thecapital to other parts of the country, 

which were already facing serious humanitarianchallenges. In a desperate effort to flee the 

violence and poverty, many Somalis risktheir lives to undertake the perilous journey across the 

Gulf of Aden from Somalia toYemen.45A recent UN sources indicate that more than 22,500 

                                                 
44Conflict in Somalia: Drivers and Dynamics, available on the Internet: 
http://siteresources.worldbank.org/INTSOMALIA/Resources/conflictinsomalia.pdf 
45UN, Universal Declaration of Human Rights, available on the Internet: 



16 
 

people most of them Somalis have attempted this journey in open boats this year. At least 165 

have died andanother 220 are missing. Othershavefled to secure areas within Somalia or 

toneighboring countries. UN sources indicate that 600,000 civilians have beendisplaced from or 

within Mogadishu during 2007 and according to the PopulationTracking Database run by 

UNHCR; more than 135,000 people were displaced since 1stJanuary 2008.46  UNHCR 

furthermore reported that the monthly figure for newlyarrived refugees in the Dadaab camp had 

risen from an average of 1,800 per monthin 2007 to 4,000 in 2008.47 

 
 

The 2011 famine followed intense armed conflict in Mogadishu as well as ongoing insecurity 

and intermittent fighting in southern areas of the country. It was exacerbated by severe 

restrictions on access for humanitarian agencies. Some of the most important organizations 

providing food aid had withdrawn or been banned from working in areas under the control of the 

armed Islamist group Al-Shabaab.48 Al-Shabaab’s increasing “taxation” of communities under 

its control further eroded the coping mechanisms of an already vulnerable civilian population.49 

 

 

Forsythe, D. P. argues that in its resolution 1872 (2009), theSecurity Councilrecognized 

thatserious crimes had been committed against civilians in the conflicts in Somalia and affirmed 

the importance of ending human rights abuses and combating impunity and requested United 

Nations Political Office in Somalia(UNPOS) to work with the Transitional Federal Government 

to develop its capacity to address human rights issues. It also  expanded  the  sanctions  regime to  

                                                                                                                                                             
http://www.un.org/en/documents/udhr/index.shtml 
46Ibid 
47Ibid 
48Somalia Country Profile, “BBC News”:http://news.bbc.co.uk/2/hi/africa/country_profiles/1072592.stm 
49Ibid 
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target individuals  responsible for  violations  of international law,  namely  the  obstruction  of  

humanitarian  assistance  and  the recruitment and use of child soldiers.50 

 

United Nations Political Office in Somalia (UNPOS) was established in 1995 to advance the 

cause of peace and reconciliation in Somalia.  In  its  resolution  1814  (2008),  the Security  

Council requested  the Secretary-General to  establish  an  effective capacity  within  UNPOS to  

monitor  and  enhance  the protection of human rights in Somalia, and to ensure coordination, as 

appropriate, between UNPOS, OHCHR and the Independent Expert on the situation of human 

rights in Somalia,which led to the creation of the UNPOS Human Rights Unit in 2008. The three 

substantive components of UNPOS are security sector development, political, civil and gender 

affairs and human rights and rule of law. In accordancewith  the  decision  of  the  Secretary-

General and  standing  United  Nations  policy,  human rights components are integrated into 

political and peace operations.51 OHCHR, as the lead United  Nations  entity  for  human  rights,  

provides expertise,  guidance  and  support to  theUNPOS Human Rights Unit, which has a dual 

reporting line to the Special Representativeof the Secretary-General for Somalia and the High 

Commissioner. 

 

In addition, since 1999, the Security Council has adopted a number of resolutions to afford 

greater protection to civilians, including by strengthening the protection framework for women 

and children. Consequently, as one of the most complex situations before the Council, there are 

no easy solutions for protection challenges in Somalia. 

 

                                                 
50 D. P. Forsythe,: Human Rights in International Relations, Cambridge: Cambridge University Press, 2002, p. 3 
51Ibid 
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Literature gap 

. 

Human rights offenders are under extreme pressure since the inception of International Criminal 

Courts (ICC) hence the study ought’s to contribute to the management and intervention of human 

rights issues and mechanism to punish its perpetrators. It also examines an overview of the 

human rights situation in Somalia during the study period. Likewise, it examines the nature of 

human rights abuses during study periodand the intervention measures by the international 

community to address this problem.  

1.5 Justification of the study 
Since the third world countries have become an area of special interests because of worsening 

situation, most of the analyses of human rights in the third world countries have only tried to 

address economic development and governmental policy. They have focused on human rights on 

the African continent in general. It is of significance to focus on routes causes of human rights 

violations. It is essential to learn how African state should develop capacity to fulfill 

international human rights responsibilities. The base for this paper will be to study the state of 

human rights in the war torn Somali, where one of the most violation to human rights has taken 

place. 

 

Human rights are universal moral laws of a fundamental nature, belonging to any individual in 

its relations with the state. Literature treats State as a main protector of human rights and at the 

same time as a main violator. The emergence of international crimes such as genocide, war 

crimes and crimes against humanity has led to the establishment of an international legal 

principle aimed to protect and prevent the worst forms of human rights atrocities and to 
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prosecute those who committed such atrocities. Perhaps a multifaceted approach is required to 

determine the kind of atrocity committed in Somalia during the military regime.  

 

Many of the previous published materials remarked the role of the State in protection of human 

rights. According to them state is responsible for ensuring basic rights and promoting them 

among society. This paper is concerned with human rights and the state of security; to be more 

specific, condition of human rights in Somalia. The analysis will provide support for hypothesis 

that the more insecure the state, the worse the condition of human rights. Strong state is able to 

protect its citizens, while weak states lack capacity to provide security. The main purpose of this 

paper is to investigate the state of human rights in war -torn Somalia.  

 

Human rights require everyone’s commitment, effort and support. The United Nations took first 

step in protection of human rights with the Universal Declaration in 1948, formulating 

internationally defined norms which all states and people should obey. The Universal 

Declaration has become common vision of more just and peaceful world. It became first 

international document which is based on the assumption that human rights and fundamental 

freedoms apply to every person in every place. It is the significance to understand the situation of 

human rights abuses in conflicting states such as Somali which this study seeks to explore.  

 

1.6 Hypothesis 
This study will test the following hypotheses: 
 
 

i) What has been the condition of human rights in Somalia during the study period? 

ii)  What is the nature of human rights abuses in Somalia during study period? 
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iii)  What are the intervention measures by the international community to address human 

rights abuses in Somalia during the study period? 

 

1.7 Theoretical Framework 

In a pluralistic world with many different beliefs, not all of which see the world as ultimately 

meaningful, a religious theory of human rights does not appear to meet the criterion of 

inclusiveness. Hence, several theorists claim that a viable secular defense of human rights is 

possible, and more inclusive. Alan Gewirth argues that the criteria of justification for human 

rights are based on a supreme moral principle, similar to the Golden Rule or the Kantian 

categorical imperative, which he calls the Principle of Generic Consistency (PGC).52 He 

perceives the verifiability of human rights as an immense challenge: “it is not the case that 

humans are born having rights in the sense they are born having legs. At least their having legs is 

empirically verifiable, but this is not the case with their having rights.” 

 According to Gewirth, the PGC is logically derivable from the nature and structure of the human 

agency, which enables us to plan and execute an action and is thus an observable feature. 

Gewirth constructs the PGC through a dialectical mode of argumentation and presents the 

various stages of his argument as inferences made by an agent. The first, inevitable premise is “I 

do X for purpose E”, followed by the assertion “E is good.”53 These two assumptions must be 

accepted by all agents, provided their actions are voluntary, or they risk contradicting the idea 

that they are agents: Any agent, simply by virtue of being an agent, must admit, on pain of self-

contradiction, that he ought to act in certain determinate ways.  

                                                 
52 A. Gewirth, (1984), “The Epistemology of Human Rights”, Social Philosophy & Policy, 1(2): 1-24. 
53 Ibid 
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The PGC can be summarized as based on two main components. The first is that Every agent 

logically must hold or accept that he has rights to freedom and well-being as the necessary 

conditions of his action for if he denies that he has these rights, then he must accept that other 

persons may remove or interfere with his freedom and well-being, so that he may not have them, 

but this would contradict his belief that he must have them.54 

The second component holds that “the agent must logically accept that all other prospective 

purposive agents have the same rights to freedom and well-being as he claims for himself.” This 

method of justification, drawing upon human agency, has the major drawback that it can be 

interpreted as being exclusive, for not every human being actually has the ability to plan or 

execute an action. Thus the problem remains of whether babies (even unborn babies), young 

children, mentally disabled persons or euthanasia patients classify as the agents that Gewirth 

perceives as holding rights. Moreover, as Richard Rorty points out, Gewirth’s argument of self-

contradiction fails when an agent violates another because he perceives the other as merely 

“pseudo human”: “We have contrasted us, the real humans, with rudimentary or perverted or 

deformed examples of humanity.” 55 

Unlike Perry and Gewirth, Ronald Dworkin holds that there is both a “secular as well as a 

religious interpretation of the idea that human life is sacred.”56 . For Dworkin, it is not difficult to 

understand a religious version of human sacredness regarding all human beings as ‘children of 

God’, yet he claims that, admittedly more complicated, secular vision of human rights is also 

possible: “most people who are not religious also have general, instinctive convictions about 

                                                 
54 Ibid 
55R. Dworkin,. (1994), Life’s Dominion: An Argument about Abortion, Euthanasia, and Individual 

 Freedom (New York: Vintage Books). 
56 Ibid 
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whether, why and how any human life has intrinsic value.” Dworkin defines such an intrinsic 

value as independent of “what people happen to enjoy or want or need or what is good for them.” 

57According to Dworkin, human sacredness can be perceived as a “secular but deep 

philosophical belief.” He distinguishes between two different types of sacredness.  

The first refers to “sacredness by association.” Dworkin considers national symbols like the 

American flag an example of such sacredness: “Many Americans consider the flag sacred 

because of its conventional association with the life of the nation; the respect they believe is 

owed to their country is transferred to their flag.” 58 The second form of sacredness is related to 

creation, linking art and life: “Each developed human being is the product not just of natural 

[divine or evolutionary] creation, but also of the kind of deliberative human creative force that 

we honor in honoring art.”  Dworkin argues, in this regard, humans construct themselves. 

1.8 Research methodology 
Research methodology section outlines the methods of collecting, assembling and analyzing 

data. It is divided into research design, data collection and data analysis. Thestudy will adopt a 

survey design which entails finding out what, where, and how of a phenomenon. A cross-

sectional descriptive survey design will be used in this study and information will be collected 

using questionnaires, key informants.  A descriptive studywill be undertaken in order to ascertain 

and be able to describe the characteristics of the variables of interest in a phenomenon.  

Data will be collected both from primary and secondary sources. The primary data will be 

obtained throughcontacting with the authorities and scholars in the field of research through non 

structural discussion, Somalia  government officials, human rights personnel, international 

human rights personnel e.g. from United Nations and the victims of human rights abuses. 

                                                 
57 Ibid 
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Secondary sources of data will entail the analysis and review of published books, journals, 

papers, periodicals, and unpublished work, including policy documents and Sessional Papers, 

media sources and the internet. After the collection, the data will be analyzed by content 

analysis.  

 
This study will concentrate on human rights situation in Somalia and its human rights condition. 

Currently, Somali is considered to be in a serious crisis and this may pose difficulty in receiving 

reliable and complete information. Moreover, due to limited space of this paper, and the 

available information, the study will provide analysis of human rights only in this country in 

limited period of time.  

The data to be collected will concentrate only on the case of Somalia and thus it may be difficult 

to determine if the predictions fit in wider scale. It may be impossible to fit the results with other 

states because each of them differs and each case is different and perhaps even more complex 

1.9 Chapter Outline 
 
The study is structured under the following sub- headlines: 

Chapter one: Provides the introduction to the research by outlining the background, the 

objectives and the literature review of the study. 

Chapter Two:Discusses thesecurity situation in Somalia from 1991 to 2012by providing a 

theoretical review of the research. 

Chapter Three: Provides a critical analysesof human right issues in Somalia from 1991 to 2012 
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Chapter Four:  Presents an analysis of the study findings in relation to human right issues in 

Somalia during the period of study  

Chapter Five:Outlines the summary, conclusions of the research, recommendations and 

suggestions on areas for further study. 
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CHAPTER TWO 
INSECURITY AND HUMAN RIGHTS ISSUES IN SOMALIA: AN O VERVIEW  

 
2.1 INTRODUCTION  
The Somali Republic gained independence on 1st July 1960 from the former colonies; union of 

British Somaliland and Italian Somaliland, while French Somaliland became Djibouti.59The 

conflict in Somalia has endured for more than two decades now, a complex conflict towhich a 

solution seems distant. The faces of the conflict have changed and thewarfront has been moved 

back and forth, but the people of Somalia have had toendure constant unrest since the former 

PresidentSiadBarre was ousted in 1991. Prior to the 1991 coup, a socialist state was established 

in Somali following a coup led by Major General Muhammad SiadBarrein1969.60 

 

After the oustingof Barre regime by the Rebel forces in 1991,61turmoil, factional fighting, and 

anarchy ensued in Somalia. The Somali National Movement (SNM) gained control of the north, 

while in the capital of Mogadishu and most of southern Somalia, the United Somali Congress 

achieved control62. Somalia had been without a stable central government since Mohamed 

SiadBarre fled the country in 1991.Subsequent fighting among rival faction leaders had resulted 

in the killing, dislocation, and starvation of thousands of Somalis and this led the United Nations 

to intervene militarily in 1992.63 

In 1992, responding to the political chaos and humanitarian disaster in Somalia, the United States 

and other nations launched peacekeeping operations to create an environment in which assistance 

could be delivered to the Somali people. By March 1993, the potential for mass starvation in 
                                                 
59DD. Laitin  and S. S. Said, Somalia: Nation in Search of a State (Boulder: Westview Press 1987), p. 79 
60Ibid 
61J. George "Somalia's Overthrown Dictator, Mohammed SiadBarre, Is Dead"New York Times (1/3/1995) 
62S. Carruthers, (2000) “The media at war: communication and conflict in the Twentieth century” St Martin’s Press: 

New York. 
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Somalia had been overcome, but the security situation remained fragile. On 3rdOctober 1993, US 

troops received significant causalities (18 dead over 80 others wounded) in a battle with Somali 

gunmen64. When the United States and the UN withdrew their forces from Somalia, in 1994 and 

1995 respectively, after suffering significant casualties, order still had not been restored. 

Conflict between rival warlords and their factions continued throughout the 1990s. No stable 

government emerged to take control of the country. The UN assisted Somalia somewhat with 

food aid, but did not send peacekeeping troops into the country65. In the late 1990s, relative calm 

began to emerge and economic development accelerated somewhat. The country was by no 

means stable, but it was improving. A transitional government emerged in 2000, but soon lost 

power. Somaliland and Puntland, regions in the north broke away from the country and set up 

regional, semi-autonomous governments. They were not internationally recognized. 

After the attacks of 11 September 2001, the United States began to take a more active role in 

Somalia's affairs, fearing that the country had become a haven for terrorists66. Other Western 

governments hoped to bring stability to Somalia for similar reasons. In January 2004, 2 dozen or 

so warlords reached a power-sharing agreement after talks in Kenya. This agreement called for a 

275-member parliament. This Transitional Federal Government (TFG) was the 14th attempt at a 

                                                 
64Human Rights Watch (2011). ”You don’t know who to blame – War crimes in   Somalia”. HRW: New York. 
65K. Lance  et al, Florian (2010) “Peace   Journalism, war and conflict resolution”. Peter Land publishing, Inc: New 

York. 
66International Crisis Group (2012) “Somalia: An Opportunity that Should Not Be   Missed.” Africa briefing Nr 87: 

Nairobi/Brussels. 
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government since 1991. Its head, Abdullah Yusuf, originally called for African peacekeepers to 

restore order within Somalia, but many Somalis feared invasion, especially by nearby Ethiopia.67 

Consequently, Somalia has been suffering from a civil war. Warlords,supported by clan-based 

militias established themselves as local rulers throughout Somalia, and thecountry became 

divided between the various Somali clans.68 Clan-based conflicts since 1991 have continued to 

divide the country into local clan fiefdoms and despite 14 attempts to establish a government it 

was not until 2004 that all main politicians and warlords in Somalia agreed to set up atransitional 

government.However, this government – the Transitional Federal Government (TFG) – 

immediately faced the extremely complicated task in bringing reconciliation and cohesion to a 

fragmented and clan basedsociety. These tasks were further complicated with the rise of 

Islamism in South-Central (S-C) Somalia. Despite international support to the TFG the warlords 

and politicians supporting the TFGnever succeeded in providing a durable solution to the 

formidable problems in Somalia.69 

 

The failure to reach any amicable solution gave the militias of the Islamist movement Union of 

Islamic Courts (UIC) and opportunity to gainmilitary control of much of S-C Somalia, including 

the capital Mogadishuin early 2006.70 The warlords becamemarginalized for the first time during 

the civil war, and the UIC succeeded in establishing some kind of security, law and order in its 

areas of influence in S-C Somalia. However, this law and order was based on a strict 

interpretation of Islamic law, and human rights suffered from the UIC‘simplementation of 
                                                 
67 Ibid 
68National Union of Somali Journalists (2012)”Annual report 2012. The state of press   Freedom in Somalia” Nusoj: 
Mogadishu. 
69 Ibid 

70United Nations, Somalia 2004 Consolidated Appeals Process (CAP), Geneva, November 2003. 
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sharia. In addition, the UIC had close contacts with radical Islamist groups inother countries, and 

the international community became increasingly concerned that Somaliawould fall into the 

hands of radical Islamists with connections to international terrorist groups suchas Al-

Qaeda.Ethiopian troops, backed by several countries, intervened in Somalia in 2006 and by the 

end of thatyear Ethiopia and forces loyal to the TFG gained military control of large parts of S-C 

Somalia,including Mogadishu.71 Following the ousting of UIC from Mogadishu the TFG 

Parliament swiftly decided to relocate from Baidoa to Mogadishu. By January 2007 the TFG and 

its supporter, the Ethiopian forces, controlled most of S-C Somalia, including Mogadishu. 

However, radical elements of the UIC formed Al-Shabaab, an insurgent organization which 

foughtback against the Ethiopians and the TFG. Soon Al-Shabaab turned out to pose a real threat 

to theauthority of the TFG.72 

 

In January 2009 Ethiopia pulled out its troops and Al-Shabaab took control of Baidoa and other  

locations while the TFG‘s military control of S-C Somalia gradually weakened, and in May 2009 

Al-Shabaab began its attacks on Mogadishu. Soon the TFG in Mogadishu only controlled a small 

portion of the city while Al-Shabaab succeeded in gaining control over large parts of S-C Somali 

and Mogadishu.73 Al-Shabaab‘s authority in S-C Somalia is strongly influenced by extremist 

Islamic policies, resulting in severe violations of basic human rights.As the TFG came under 

serious threat the President of the TFG appealed for international help, and in 2007 the African 

Union (AU) deployed its peacekeeping forces known as African Union Missionin Somalia 
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(AMISOM) in Mogadishu.74 AMISOM‘s mandate was originally for a six months period,but this 

period has been extended repeatedly and AMISOM is still the major military force operating in 

S-C Somalia. 

 

Al-Shabaab came under increasing pressure by AMISOM in Mogadishu and in August 2011 Al-

Shabaab made what it called a tactical retreat from Mogadishu, and since then the allied forces 

ofAMISOM, the TFG, Ethiopia and Kenya have launched an offensive against Al-Shabaab in 

many other areas of S-C Somalia.75 This offensive has so far had the outcome that Al-Shabaab 

no longerhas the military control of Mogadishu and in many other cities and areas in S-C 

Somalia they are continuously being pushed out of its former areas of control, and the allied 

forces are gaining military influence in an increasingly larger part of S-C Somalia. 

 

However, the military gains by the allied forces have not been filled in by a parallel political 

development. In many parts of S-C Somalia recovering from Al-Shabaab, there are now a 

political vacuum. This vacuum is slowly being filled in by various military and political actors 

including the TFG, clan-based militias and local self-declared administrations/states.76As a result 

of this development there are now some 20 local, often clan based, administrations, andmany of 

these administration have territories which are overlapping each other. These territorialclaims 

and the ongoing fight against Al-Shabaab pose a serious threat not only to the security situation 

in S-C Somalia but also to the ongoing political processes in S-C Somalia. The TFG hasnot been 

able to fill in the power vacuums in all the areas liberated from Al-Shabaab influence andthere is 
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a risk that a return to warlordism will be the reality in many parts of S-C Somalia.77 

 

As a result of the continuous fighting in S-C Somalia since 1991 a very large number of 

Somalishave become internally displaced persons (IDPs). There are approximately 184, 000 

IDPs inMogadishu and its surroundings alone. The total figure for IDPs in all of Somalia is now 

estimated to be 1 129 000 persons.78Many Somalis have also fled the country since 1991 and 

they are now living as refugees inneighboring countries as well as in Europe, North America, 

Asia and Australia. It is estimated thatthere are close to one million Somali refugees in 

neighboring countries alone.79Another result of the dissolution of the Somali state, warfare, 

droughts and insecurity is a recurring humanitarian crisis in many parts of the country, especially 

in S-C Somalia. Due to insecurity and inaccessibility, Al-Shabaab has denied the international 

community access to areas under its control and it is often very difficult for donors to reach those 

in need in S-C Somalia. Generally, thousands of people have become victims in what is often 

called the worst humanitarian disaster in the world.80 

 

2.2Human rights and insecurity situation in Somalia 
 
The situation in Somalia capitalMogadishu is marked by daily hand-grenade attacks and roadside 

bombs directed at Ethiopian soldiers and the Somali government forces. Sniperkillings are also 

widespread. The targeted attacks affect high-profile individuals,including human rights activists, 

people who cooperate with the TFG, Districtadministrators and members of vigilante 
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groups.81One of Mogadishu's four vice mayors has been the subject of a murder attempt, andin 

August 2007 a prominent Hawiye elder-representative was killed by unknownassailants in 

Mogadishu. The violence inMogadishu hasincreased in June 2007. Many residents had trouble 

getting to work andschools when parts of Mogadishu were closed off in connection with house-

to-housesearches carried out by the authorities in a hunt for insurgents. To calm the situation, on 

19 June 2007 the government declared amnesty for former members of the UIC, with an 

exception for those seen as having links to international terrorist organizations.82 

 

Despite those measures the UN reported an increase in the number of grenade blasts killing or 

wounding women and children.On 26 June 2007, five women were killed in the vicinity of the 

Bakara market, and on 6July the same year five children were killed when a package they were 

playing with exploded.During a six-day period in August 2007, more than 20 grenades exploded 

in city districts,and four sniper killings were reported. The grenade explosions were responsible 

forthe deaths of four people and injury to 30 more. Several of the injured were civilians.On 7 and 

8 July respectively, all business activity at the Bakara markets was shut down for thefirst time in 

17 years while TFG forces conducted searches for weapons. At thebeginning of August a new 

series of building searches was conducted in the Heliwa(Huruwa) District in northern 

Mogadishu, where more than 100 people were arrested.83 

 

According to the United Nations reports, several hundred peoplehave been arrested since the 

curfew was imposed. Those arrested are denied visitsfrom their families and from independent 
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observers. Neither the InternationalCommittee of the Red Cross (ICRC) nor other organizations 

have access to jails inSouthern Somalia.84The fighting in Mogadishu has mainly affected the 

northern Districts of Yaqshiid,Wardingley and Heliwa (Huruwa). Many buildings and homes 

have been destroyed,and widespread destruction is visible around the Bakara and Gupta 

marketplaces.The Arafat Hospital in Yaqshiid has been severely damaged, and is out of 

service.The large number of dead and wounded has put great stress on the hospitals andclinics 

still in operation. According to Doctors without Borders/Médecins SansFrontières, only 250 

hospital beds are now available in Mogadishu, compared withalmost 800 in January 2007. 

Nearly 75 percent of health personnel at these hospitals have left the city.85 

 

Mogadishu's inhabitants have been under great strainwhere all of them risked being random 

victims of grenade attacks. The capital is rife with rumors that heighten the fears of 

thepopulation. At the same time, inhabitants are accorded the full freedom of motion;there are no 

more roadblocks in the city, and no one (apart from the police andsoldiers) carries weapons in 

the streets.The airport is open and traffic flows normally between the airport and the city. 

Butsecurity on roads leading out of the city is poorer than before, primarily as a result of criminal 

activity, which is said to have increased by 30 percent on these stretches ofroad.86 Some of the 

people who fled Mogadishu were attacked and robbed while on themove. The same danger faces 

those who now return to the city. 

On the streets of Mogadishu today, security is provided by Somali police inconjunction with 
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Ethiopian forces, and the police are stationed in all districts of thecity.In July 2007, the 

authorities in Mogadishu publicly executed two men who had beenconvicted of killing two 

security agents. According to the OCHA, it was the firstexecution conducted since the 

transitional authorities seized control in Mogadishu.87 The administrative organizations have 

beenestablished in all Districts of the city. Their only sources of revenue are the harbor and the 

international airport, from which they receive 15 percent of tax proceeds.Their ability to perform 

services on behalf of city residents is therefore limited.Taxes are also collected on goods that 

enter the city through roadblocks on the twomain inbound arteries controlled by the TFG.District 

administrative bodies are also responsible for organizing local vigilantegroups. Every house pays 

1,000 Somali shillings per day to these armed groups,which patrol neighborhoods after dark. 

Their purpose is to protect the inhabitantsagainst criminal activity. Some members of these 

guardian groups have beenkilled by rebels in southern Mogadishu's Black Sea area and other 

areas.88 

 

 

According to MohamoudNur Ahmed, Mayor of Mogadishu/Governor of Benadir region there are 

huge human rights abuses in Mogadishu and no one is protecting basic human rights.89 All 

citizens of Mogadishu, irrespective of clan affiliation, are suffering from the insecurity and lack 

of protection; in addition IDPs lack shelter and food, which is only provided at an absolute 

minimum. There are armed gangs and clan militias which make people think twice before they 

go out in the streets. However, MohamoudNur Ahmed added that people whose clans are armed, 
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the attackers may think twice before abusing or harassing them, but minorities and IDPs do not 

have this option.  

 

By Al-Shabaab‘s withdrawal from most parts of Mogadishu, the security situation in the city 

became more volatile due to overstretching of the AMISOM forces, as these forces have had to 

widen their military operations in order to control a larger area. The withdrawal by Al-Shabaab 

was out of tactical reasons and Al-Shabaab now resorts to infiltration and asymmetric warfare in 

Mogadishu. Al-Shabaab now employs Improvised Explosive Devices (IEDs) and makes use of 

suicide attacks. It is a paradox that the security situation has worsened as a result of Al-

Shabaab‘s retreat but, on the other hand, this is due to the abovementioned overstretching of 

AMISOM forces.  

 

The security situation in Mogadishu for the international community remains difficult. Regarding 

the rest of S-C Somalia the security situation for the international community is now much more 

complicated, i.e. risky and deadly. UN‘s Somalia operations are the most dynamic UN 

operations in the world as the security and political situation is highly volatile. Anarchy and clan 

conflicts followed by fighting flare up repeatedly in some areas. UNHCR Somalia explained that 

Al-Shabaab exerts pressure on the population in areas beyond its control.90 Thus, Al-Shabaab is 

capable of infiltrating criminal gangs to undertake attacks on the UN in S-C Somalia, including 

Mogadishu. Recently, in January 2012 there were three hand grenade attacks on the UN 

Compound (UNCC) in Mogadishu but there is no risk of Al-Shabaab regaining control of 

Mogadishu. However, a so-called asymmetrical warfare now takes place, and this includes IEDs, 

car bombs, and suicide attacks.  
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On 27 March 2012 UNHCR expressed concern of the continuation in mortar attacks in 

Mogadishu, which claimed three more lives. Several mortars landed in the BeertaDarawiishta 

(Darwish) settlement for internally displaced people near the Somali Parliament building in the 

Waardhiigley district of the Somali capital March 2012. It is reported that three internally 

displaced people, including a father and his three year old child, were killed and eight others; 

five women and three men were seriously injured.When asked if the resumption of mortar 

attacks in Mogadishu is a sign of a new and more dangerous strategy by Al-Shabaab, or if Al-

Shabaab is definitely in the process of being eliminated by the allied forces, StigJarle Hansen 

explained that Al-Shabaab is under heavy pressure, but have been so before.91StigJarle Hansen 

explained that the forces under AMISOM are not large enough to control the central Somali 

countryside, and the TFG does not function, and this might enable Al-Shabaab to continue 

operating in a vacuum in the countryside, as long as TFG remains weak. It also seems like 

external actors, except Ethiopia, now are quite static. StigJarle Hansen stated that Al-Shabaab 

can survive, and will engage in more and more insurgency, and will assassinate their civilian 

enemies when they can, in order to create a regime of fear, they have done it before.92 

 

The Inter-Agency Standing Committee Somalia (IASC Somalia) Protection Cluster Update dated 

16 March 2012 reported that sporadic fighting between Al Shabaab and AMISOM troops 
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persisted in Mogadishu, including in the Dayniile, Heliwa, and Yaqshiid districts.93 Comparing 

the number of security incidents/attacks in Mogadishu since August 2011as compared to the 

previous six months, there have been 20 security incidents alone reported through TFG in 

August 2011 which when compared to previous months is nearly twice as 

many.94BediakoBuahene, Policy and Protection, OCHA clarified that the conflicts in S-C 

Somalia are generally on a small scale except for the war that took place in Mogadishu.95 

 

Many people have lost their homes, and periodically the inhabitants have had troublegaining 

access to food and water. Telecommunications, on the other hand, havegenerally functioned as 

normal, as have the systems for transferring money from abroad. Some schools have reopened 

and others are in the process of opening. Peoplewith a regular supply of money from abroad have 

by and large managed withoutundue difficulty, while internal refugees in particular have had a 

hard time becauseregular income-providing activities have been out of order for long 

periods.The crime rate is said to have declined, but it remains higher than before the 

fightingbegan (and certainly higher than it was under the UIC). The civilian population 

isvulnerable to random criminal acts. Consequently, neither sharia courts nor secularcourts are 

functioningand the mechanisms needed to fight crime are simply not present.There are a couple 

of ordinary courts, but by and large justice is administered through the traditional Somali legal 

systemXeer-or traditional Somali law assigns responsibility to an entire diya group when one or 

more ofthat group's members commit a crime. 
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The Lower Shebelle region is completely withoutadministration, and that the Haber GedirAyr 

militia continues to control it.96The TFG had appointedrepresentatives of the local clans to help 

administer the city of Afgoye, whichthereby was able to govern itself for the first time in 16 

years. The former militialeader YussufSiad “IndhaAdde” left the district when the UIC lost 

control in December 2006. In the absence of a strong leader, local residents have challenged the 

Ayr clan, and there have been clashes between the Garre and Ayr clans. Members ofthe Ayr have 

held a lower profile than they used to, partly because of the periodicpresence of TFG soldiers 

and Ethiopian forces.Brava, unlike Qoryoley, is not under thecontrol of local inhabitants. In 

Qoryoley, the Garre and Galyal clans are in charge. The security situation in most of the region 

isunstable, and mobile roadblocks heighten the sense of insecurity felt by the localpopulation. 

UN spokespersons said widespread banditry has plagued the region,especially outside Merka, 

and that the road from Merka to Mogadishu was thought tobe unsafe because of roadblocks.97 

 

The situation in middle Shebelle region, which was one of the most stable areas in 

southernSomalia even before the UIC took control in the summer of 2006, is now 

unstable,accordingly to the reports from the ground.98Consequently, no one controlsthe area 

around the regional capital, Jowhar, but that the city itself is controlled bymen loyal to the former 

warlord and governor, Mohammed “Dheere”.99Large parts of the region outside of Jowhar are 

plagued by banditry, but the militialeader who controls the city   can send members of his force 
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out into thesurrounding area to deal with conflicts. According to international sources, the 

totalnumber of security-related incidents has not changed significantly since 2005/2006, but the 

absence of functioning authority at the local level complicates the work of UN and other 

organization 

 

The situation in Bay andBakoolhad been stable, but according to the UN, curfews were 

introduced on 17 June2007 in Baidoa, in the Bay region, after six people were killed and several 

otherswere injured in three hand-grenade attacks.100 The summer of 2007 also saw attacks 

oninternational aid organizations in both Bay and Bakool. At the beginning of Augustat least 12 

people were killed in connection with clan violence in the Bay region’s Bur Hakaba area. The 

clashes stemmed from disagreements over access to grazingareas and water.101 

 

The TFG appointed an administrative body inthe Hiraan region in which all local clans are 

represented. This administrative body issaid to have control over the region, and the situation is 

seen as peaceful.  

 
Inter-peace (the International Peacebuilding Alliance, formerly the War-torn SocietiesProject, or 

WSP) has brought the delegation up to date on conflicts between the Saad andSuleiman groups 

within the Hawiye Haber Gedir clan.102 There have been hostilitiesbetween these sub-clans for 

more than 10 years, and some points of conflict go back nearly 50 years. In 2005 the situation 

deteriorated, and about 200 people were killedin several clashes. Many of those killed were 
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civilians, and the destruction waswidespread. The drought of 2005 exacerbated the problems, 

with talks between theparties over water and grazing rights breaking down. The conflict also 

prevented travel between south and north, affecting both food prices and food availability.On 21 

January 2006 the Mogadishu-based political leadership of the two conflictingparties agreed to a 

cease-fire in Mudug and Galgadud.103 In February 2006 a number ofmeetings were held in 

Galkacayo under the aegis of the TFG, which, in concert with key political leaders and 

administrators in Puntland, proposed a peace plan for Mudugand Galgadud. On 27 February 

2007 the parties signed a peace agreement that may contain a lasting solution. 

 

A large number of Hawiye clans andsub-clans live in southern Mudug, and that poor 

communication generates distrustand suspicion between them. Though it is important to try to 

get the partiescommunicating, the geographic distances between them are relatively large andthe 

infrastructure and transport options are poor. Consequently, conflict-resolution traditions in 

Mudug and Galgadud are strongerthan in many other areas, and that reconciliation and peace 

processes facilitated bythe international organization. Interpeace has made important 

contributions to thesettlement of disputes there. Tensions remain high in Galkacayo,where two or 

three killings are committed each month. However, the violence has declined not because of 

increasing respect for the law, but becauseviolence and conflict have come to be seen as harmful 

to local business. At the sametime, freedom of movement in the general population has become 

more restricted asa result of the presence of armed bandits. The potential forconflict remains 

alive even in areas where there has been no fighting in several years. About 12,000 to 14,000 
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internal refugees occupy valuable land on the so-called "green line" in Galkacayo.104Attempts by 

the landowners to remove them from these areas have since fueled conflicts between local 

residents and the refugees. 

 
The situation in the southern portion of Gedo is relatively calm, but the absence of officials and 

institutions able to preserve security is amajor problem nonetheless. Despite this state of 

affairs,open clan conflict does occur in Gedo and that latent intra-Marehan conflicts exist as well, 

particularly in the northern partsof the region.105 

 
The Marehan/Haber Gedir-dominated Juba Valley Alliance (JVA) movement, which controlled 

Kismayo from 1999 through September 2006,106 is no longer functioning. TheTFG appointed an 

administration that was dominated by the HartiandAbsame/Ogaden clans but that was also 

representative of the Hawiye clan’s Galjeel people. The TFG-appointed administrationwas in 

charge of Kismayo. In March2007 , however, the 2,000 Ethiopian soldiers who hadcontrolled the 

city were withdrawn, and according to IRIN News (24 April 2007)107violent clashes erupted 

between Majerteen and Marehan militias as part of a powerstruggle between the two clans, both 

of which were represented in the city administration. The Marehan militia pushed the Majerteen 

forces out of the city, andon 23 April, 12 people were killed and nine injured in clan strife. Fierce 

newclashes broke out on 22 June between the Marehan and the Galjeel, with 52 peoplekilled and 

many more injured.  
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The most recent strife grew out of differences over grazing areas; more than 13,000 people fled 

as a result of the conflict. To reduce tensions a curfew was imposed in Kismayo. But on 27 June 

in Bardere, in the Gedo region, an attempt was made to assassinate the head of the JVA, 

AbdikaderAdan Shire (BarreHiraale), who has clan links to Kismayo. At the end of June an 

additional 2,000 people fled the area as aresult of conflicts between the Marehan and the 

Majerteen in and around Kismayo.108 The situation in the northern reaches of Middle Juba has 

been relatively calm, but the absence of any public authority capable of preserving security is a 

significant problem. Over several months there had been many killings in the Marere area of 

Lower Juba, and that 40 to 50 people per month had been brought to the local hospital for 

treatment of gunshot and knife wounds.109
 

 

2.3 The Legal Framework in Somalia 
 
The ordinary structures of state are practically non-existent in southern Somalia. TheUnited 

Nations Security Council's April 2007 report on the situation in Somalia (UNSecurity Council, 

April 2007) points out that transitional institutions, including thecourt system, are weak, and that 

the transitional authorities have limited means of safeguarding people's rights.110Somali 

jurisprudence is manifest in three principle ways:  traditional or customarylaw practiced through 

elder councils/clan leaders; Islamic law practiced throughsharia courts, and secular law through 

an ordinary court system.111Accordingly, traditional or customary law is the most prevalent legal 

system in today's Somalia.112In their role as enforcers of law and order within and between clans, 
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traditional leaders have come under sustained pressure from Somalia’s long-lasting 

environmentof conflict, rapid socioeconomic change and the absence of law and order.113 

Traditional mechanisms and structures have faced major challenges inSouthern Somalia.114The 

traditional structures in South-Central Somalia are different and more composite, fragmented, 

weakened and confused than in the North, for a range of reasons: First of all, the ethnic 

composition of people are very different due to a heterogeneous mix of sedentary agriculturalist, 

agro-pastoralist, old urbanized cultures along the coastline and pastoralist people - all with 

differing cultural heritage and traditional structures. Secondly, the history including the colonial 

experience is different and with that a diverse historical social construction of the traditional 

structures. Finally, the dynamics of the civil war in the South differed as well, resulting in an 

equally different impact on the traditional structures.115 

 

After many years of conflict the traditional legaland conflict-resolution mechanisms has stopped 

functioning. However, the systems are claimed to be working albeit in varying degrees. 

Gundelestimated that between 80 percent and 90 percent of all civiland criminal matters are 

resolved and resort to xeer. Sharia courts still exist inMogadishu to adjudicate civil cases, but all 

other legal activity takes place in thecontext of traditional Somali practice.116 

Traditional Somali law, though, may conflict with international human rightsstandards, while the 

collective responsibility underpinning diyagroups removesindividual responsibility for criminal 

actions. Consequently, individuals can act with absolute impunity. Although the traditional 
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compensationsystem is functional, it is based on collective rather than individual responsibility. 

The UNHCR confirmed this state of affairs, but added that local circumstances, clan strength, 

lines of conflict, gender and other variables play important roles in how thesystem 

functions.117The traditionalconflict and compensation mechanisms are dependent on a certain 

degree of stability.Traditional law presupposes that a group is capable of paying compensation 

and thatrights and security must be defended, by force if necessary.118 Becauseno impartial 

mechanisms are available to force a militarily strong clan to abide bydecisions favoring a weaker 

adversary, Somalia minority groups and weak clansoften suffer discrimination. Consequently, 

people who commitviolence against women generally face no prospect of punishment. For one 

thing,traditional law does not focus on the victim, and for another,women's rights are 

notprotected by the compensation system in the same way that men's rights are.Minority groups 

often find themselves excluded from this system because they liveoutsidethe clan system and 

thus lack the support that clan membership entails.119 

2.4 Conclusion 
In the above chapter we have seen that the Somali Republic gained independence on 1st July 

1960 from the former colonies; union of British Somaliland and Italian Somaliland, while French 

Somaliland became Djibouti.The conflict in Somalia has endured for more than two decades 

now, a complex conflict to which a solution seems distant.After the ousting of SiadBarre regime 

by the Rebel forces in 1991, turmoil, factional fighting, and anarchy ensued in Somali.  

As a result of the continuous fighting in S-C Somalia since 1991 a very large number of Somalis 

have become internally displaced persons (IDPs). There are approximately 184, 000 IDPs in 

Mogadishu and its surroundings alone. The total figure for IDPs in all of Somalia is now 
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estimated to be 1 129 000 persons. Generally security situation in Somalia is unpredictable and 

in particular the capital Mogadishu is marked by daily hand-grenade attacks and roadside bombs 

directed at Ethiopian soldiers and the Somali government forces. Accordingly, traditional or 

customary law is the most prevalent legal system in today's Somaliain their role as enforcers of 

law and order within and between clans; traditional leaders have come under sustained pressure 

from Somalia’s long-lasting environment of conflict, rapid socioeconomic change and the 

absence of law and order. In the next chapter I will discuss the human rights issues in Somalia 

from the periods 1991-2012. 
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CHAPTER THREE  

 
HUMAN RIGHT ISSUES IN SOMALIA 1991- 2012 

 
 
 
3.1 Introduction 
It is generally recognized that the concern for human rights is not confined to a particular 

society, continent or culture. Alongside the struggle over the years for the recognition of human 

rights, efforts have also been made to evolve mechanisms for the promotion and protection of 

those rights at the national, international and regional levels120. At the international level there 

are, for instance, the Universal Declaration of Human Rights and the United Nations Covenants 

and several human rights instruments.121 Mechanisms have also been evolved to safeguard 

human rights at the regional level. The African Charter on Human and Peoples’ Right is one 

such mechanism or arrangement for promotion and protection of human rights over the continent 

of African. Other examples of regional arrangements for safeguarding human rights include the 

European and American Conventions of human rights which serve similar purposes for the 

European and American continents respectively. At the national level, individual States make 

provisions in their constitutions and the ordinary legislations to safeguard human rights in their 

territories. 

 

The development of human rights concepts and legal instruments has been tangible since the end 

of the Second World War. With the creation of the United Nations, several international legal 

documents that addressed the issue of human rights came to existence including the Universal 
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Declaration on Human Rights and the two international covenants on civil, political, economic, 

social and cultural rights that followed it122. Human rights were further advanced after the end of 

the cold war with the establishment of tribunals in the former Yugoslavia, Rwanda, Sierra Leone, 

and the permanent International Criminal Court (ICC), to prosecute perpetrators of war crimes, 

crimes against humanity and genocide. Furthermore, the year 2000 recorded the signing of the 

Millennium Declaration, where 189 state leaders resolved to respond to common threats to 

humanity and achieve, by the year 2015, eight Millennium Development Goals to eradicate 

poverty, spread education, and fight disease123.  

 

Although there have been staunch efforts by the international community to promote and 

preserve human rights, the record is still below the expectations of human rights activists124. In 

view of the interminable human rights abuse that has occurred in several regions worldwide, a 

number of legitimate questions have been raised: Why the international community wait until 

800,000 Tutsiswere butchered in Rwanda before taking action?, Why it took an American war on 

Iraq to end Saddam Hussein’s impunity and whether the American war on Iraq serve the purpose 

of human rights or it undermined it?, Why the atrocities in Darfur have been allowed to 

persist?And why people in certain countries are still denied basic social, civil and political 

rights?125 These concerns still need to be addressed with a lot of emphasis. 
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Indeed oppression in human history has generated resistance that has contributed to the 

transformation of society and the production of democracy and human rights126. In fact, the 

whole issue of democracy and human rights is a terrain of struggle between oppressors and the 

oppressed. Since the engagement between the dominated and the dominating is generally 

couched in ambiguous and contradictory terms, then democracy and human rights as ideological 

issues and artifacts of human struggles are themselves fraught with ambiguities and 

contradictions127. This observation implies that a fuller reconstruction of democracy and human 

rights history of any society must necessarily take full range of diversities and complexities of 

political, economic, and social realities, churned out by human struggles over power and 

dominance, and against oppression and exploitation. 

 

 

3.2 Human rights issues in Somalia in pre-colonial time 
 

Like much of Africa, the impact of colonialism left its imprint on Somalia.During the time of 

colonialism, the European powers – France, Britain and Italy –divided the Somali nation 

amongst themselves, partitioning Somalia into five separateparts or “protectorates”. While one 

portion remained under the control of Kenya, theOgaden province was given to Ethiopia’s King 

Menelik by the British Empire.Although British Somaliland and Italian Somaliland were united 

at independence on 1July 1960, the French kept Djibouti under colonial administration, and the 
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region didnot gain independence until 1977128. The effects of thispartitioning continue to 

permeate Somali society today. A substantial minority ofSomalis fall outside the country’s 

boundaries while the northern region of Somalia (former British Somaliland) continues to push 

for a withdrawal from the south.129In Somalia, current patterns of development and human rights 

reflect the historical processes of state formation, marginalization, and exploitation. The 

development of the modern Somali State was not a peaceful process.  

The European colonization of Somalia and the Horn of Africa involved periods of warfare 

between the colonialists and Darawish forces of SayidMohamed  Abdulla Hassan and 

betweenBritain and Italy during World War II. The colonial expropriation of land for 

commercial purposes, labor conscription and the introduction of tied labor systems had a 

profound impact on social organization and production in southern Somalia130. Politically, the 

colonial administrations altered customary authority, parceled out territory with little regard to 

indigenous rights, and introduced Western judicial systems that affected indigenous systems of 

customary law and dispute resolution. The centralization of authority in the state involved 

investment in law and order agencies to protect state interests, including ‘public order’laws to 

control the population. Economically, colonial state formation created a ‘national’ economy 

andSomalia’s unequal incorporation into an expanding global market that led to new internal 

inequalities ofwealth131. 

In this regard, colonialism is said to have had a permanentlydamaging effect on the Somali 

people, Somalia’s socio-economic system and attemptsat post-independence reconstruction. 
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Colonialism, however, is not the only factorcontributing to Somalia’s collapse.Ongoing clan 

wars over resources such as grazing land and water existed longbefore Somalia became unified 

as a nation state. However, after Somalia gainedindependence, many Somalis moved to the urban 

areas where a new realization surfaced around the type of resources needed to prosper and the 

means to secure them.Here the control of the nation’s resources (government resources, control 

of foreignaid, appointments of civil servants) was equated with control of the state132. Although 

Somalia’s first government, under president AdenAbdullah Osman, was generally recognized as 

democratic, corruption and politicalpatronage appointments soon affected all levels of 

government and its legitimateauthority. 

During the so-called democratic era (1960-1969), the state soon failed to meetthe expectations of 

various segments of society, making way for a military coup underGeneral SiadBarre in October 

1969. Typical of such authoritarian dictatorships, Barredisplayed little toleration of opposition 

groups or criticism of the new leadership. Inresponse to such authoritarianism, various guerrilla 

opposition movements werefounded between 1978 and 1989, and after the 1977/1978 war 

between Somalia andEthiopia, a number of military officers attempted to overthrow the 

government. Whenan armed struggle started against the military regime, Ethiopia welcomed and 

armedopposition groups fleeing from the repression, glad for the opportunity to back 

theopposition of the state with which it had largely interacted on hostile terms. Tensionserupted 

as Barre began to use coercive force against the Majerteen clan, the tribe fromwhich most of the 

opposing military officers came. NGOs report that more than50, 000 people were killed during 

the reign of SiadBarre, with such actions eventuallyplunging the entire country into civil war in 

1990.133 
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The causes of the Somaliacivil war 

The Somali civil war can be ascribed to a number of multiple and complex factors, of which 

Elmi and Barise134 have identified three main causes.Prominent amongst these is Somalia’s 

colonial legacy. While the “decolonizationprocess created large numbers of new territorial states 

in the European image … forthe most part it neither took account of existing cultural and ethnic 

boundaries, norcreated new nations to fit within them.”135. The second factor fuellingthe conflict 

was the competition for power and resources among the various clans andmilitia groups. Here 

the control of key cities, ports and airports, checkpoints,agricultural areas and foreign aid became 

heavily contested resources amongst vyingmilitia groups and various clans. Thirdly, state 

repressionfuelled resistance. For 21 years, the military regime used excessive force andcollective 

punishment to suppress opposition, with little regard for human rights.Inevitably, when the 

opportunity arises, repression leads to resistance. 

Besides these factors, various socio-economic contributing causes, such as highunemployment 

and elements of Somali tribal culture and clan identity, havecontributed to the escalation of 

conflict during the civil war. The change from anemphasis on inclusive clan identities to that of 

sub-clan identities after 1992 (forexample Darod or Hawiyeto Harti, Mareehaan) have led to 

clandisputes and disagreements, while positioning members of a single clan against oneanother. 

Such changes in clan identities fuelled and prolonged the war in Somalia andhave undermined 

social cohesion. 
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3.3 Human Rights issues in post-independent Somalia 
In 1960, the government of the newly independentSomali Republic accepted the responsibilities 

ofstatehood towards its citizens. Upon taking its seat at the United Nations, the Universal 

Declaration of Human Rights (UDHR) was incorporatedinto the Republic's constitution and in 

1962 itbecame a signatory to the Geneva Conventions.During the nine years of democratic rule 

the humanrights record of the civilian government was generallygood. The legacy of that period 

on human rights incontemporary Somalia is apparent in several ways,however. First, the 

centralizing tendency of statebureaucracy and the growth of urban elite establisheda process of 

inequitable development.Second, the control established by ethnic Somalisover the postcolonial 

state served to marginalize non-Somalis136. Third, the incomplete integration of differentjudicial 

systems inherited from colonial administrationsimpacted on the administration of law. 

Fourth,from its foundation, the Somali State was heavilydependent on foreign aid. As this aid 

declined in the late 1980s, political and economic competitionamong the elite was turned 

inwards over Somalia’s local resources. 

The military take-over in October 1969 was to produce one of the most repressive regimes in 

Africa. With a vision to transform the Republic into amodern socialist state, the first charter of 

the ‘revolution’articulated the central role of the state in society, elevated social and economic 

rights,guaranteed the right to work and social justice,and promoted popular participation in 

development.137 

The reality was somewhat different, as thevision also involved a suspension of civil and political 

rights, institutionalized through legal reforms and repressive state security. On taking power the 

military suspended the 1960constitution, political parties were banned, and members of the 
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former government were detainedwithout trial. Labor associations and civil and professional 

associations came under party control and independent non-governmental forms of civil 

association were proscribed. A strongly censored media controlled the freedom of political and 

cultural expression.138 

The army became the most powerful institution in the country, with military personnel taking 

over government posts. National security structures were created to control the population. 

Legislation established the military’s legal control over state affairs. Particularly notorious was 

Law No. 54 of September 1970 of the National Security Law, which defined twenty-six acts 

considered detrimental to the maintenance of peace and order, twenty of which were made 

capital offences, including that of spreading ‘rumors’ (afminshar)139. Such offenceswere tried by 

a National Security Court whose procedures violated international treaties to which 

Somalia was a signatory. The torture of political prisoners and their relatives and extra-judicial 

executions werecommonplace. When defeat in the Ogaden war with Ethiopia threw the Somali 

Democratic Republic into a Cold Waralliance with the West, the regime came under pressure to 

liberalize. The introduction of a new constitution in 1979, elections and the official ending of 

military rule did little, however, to improve civil and political liberties. With military hardware 

provided by the Soviet Union and the US, the regime responded to the SSDF and SNM 

insurgencies in the late 1970s and 1980s with civilian killings, forced displacement, asset 

stripping, destruction of water reservoirs, and the planting of landmines140.According to the 

Somali scholar Said Samatar, bythe end of the 1980s a serious disjuncture had emerged between 
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the moral and coercive authority of the Somali state141. With strategic interests in Africa 

declining, human rights abuses provided a justification for the West to freeze aid to Somalia, a 

move that both weakened the government and served to internalize the political and economic 

crisis. 

Conventional explanations of the Somali war and famine have tended to highlight the 

fragmentary nature of clanism, the unsustainability of Somalia’s rural economy, or 

environmental stress. While the war took the form of an inter-clan struggle, underlying it were 

the long-term processes of marginalization and exploitation, a struggle among an elite over the 

state and its productive assets. Supported by international aid, the ‘development’ trajectory in 

Somalia prior to the war was one of increasing inequalities between a largely urban elite and a 

rural and urban underclass142. On taking power, the Barre regime had embarked on an ambitious 

development programme to modernize the country. Socio-economic rights to employment and 

education were guaranteed by the state and equitable access to productive resources ensured 

through the nationalization of land. Legal reform also afforded women greater equality before 

the law. The reality, again, was somewhat different. State interventions in the rural sector proved 

disastrous. 

During the 1970s, the country slid from self-sufficiency in grain production to a food import 

dependency. In the pastoral sector, policies aimed at transforming an ‘archaic’ nomadic way-of-

life to amore sedentary one, by providing preferential rights to grazing lands to herding 

cooperatives and encouraging sedentary agriculture, served to encourage the spread of 

enclosures, restrict the movement of pastoralists, and undermine livestock production. While 

economic deregulation and structural reforms agreed with the IMF in the 1980sled to a 
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substantial improvement in grain production (Particularly maize), these policy reforms only 

served to increase social inequalities. A liberalization of land tenure caused land prices to rise. 

The main beneficiaries were state bureaucrats and military officers, who had preferential access 

to land. The losers were pastoral nomads and small-scale farmers, who constituted the majority 

of the population.143As power relations are partially based on ‘the ability to acquire and allocate 

the means of subsistence’144. 

Clanism and clientelism became a key source of political and economic power and security. 

Those allied tothe government gained preferential treatment. Some 41% of planned investments 

in the 1987-1989 developmentbudgets were allocated to Mogadishu and81% of the remainder to 

five favored regions in thesouth and northeast145. The northwest region, whichaccounted for the 

largest share of the country’sexport earnings, saw little of this return as developmentinvestment. 

Mogadishu grew, while rural infrastructureand servicesdeteriorated. 

Journalistic accounts of the Somali civil war in the1990s largely neglected the conflicts in the 

1980s between the government and the SSDF and the SNM, in which tens of thousands were 

killed, and many more were forced to seek refuge in Ethiopia and surrounding countries. The 

actions of the Somali Armed Forces violated international humanitarian law and Somali social 

conventions and set a precedent for the conflict in southern Somalia146. No effort was made to 

distinguish between civilians and armed combatants. The wounded and sick were not spared, 

private property was stolen, humanitarian access denied, and humanitarian aid looted. The SNM 
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was also accused by human rights groups of summarily executing military officers and civilians 

associated with the regime. 

This pattern of abuse continued as the war spread and government forces responded to escalating 

militarythreats from other movements. After the regime was overthrown, the abuses continued 

and evenintensified with civilian massacres, rape, torture,and the looting and destruction of 

public and privateproperty. An estimated 25,000 civilians are said tohave been killed in 

Mogadishu alone between 1991and 1992. Asset stripping, forced displacement, andthe 

disruption of food supplies led to mass deathsfrom starvation and disease thosewho died in the 

greatest numbers were from politicallymarginalized groups in the inter-riverine agro 

pastoralregions of southern Somalia.147 

 
3.4 Islamic sharia and Human rights issues in Somalia 
It has already been seen that, after the fall of Siad Barre in 1991, opportunistic warlords 

effectively feudalized Somalia back into a dark age148. Their bands ravaged the country amidst 

uncontrollable civil war, as they battled for strategic towns and regional footholds. Anyone who 

could piece together an army or militia could obtain a piece of Somalia. Accordingly, a group of 

north eastern Islamists wasted no time in grabbing Garowe Town in 1992. While the majority of 

the Somali population is Muslim (99%, predominantly Sunni), the nation had long sustained 

itself without a theocratic thrust. Religious leaders have always been respected and honored for 

their knowledge of the Islam, yet the Somali culture traditionally draws a line between their 

realm and those of state, government, and clan. Generally, clerics have neither sought to 

influence clan politics nor claim any particular leadership position other than that of teacher. 
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Over the centuries, Somalia pastoral society perpetuated its own Islamic tradition. 

Fundamentalism held little appeal for it. Clan society saw only harm in strict Salafist ideas. 

Particularly abrasive among these were sharia law and new, rank-and-file leadership which 

could only confront and undermine the time-honored clan system. That is why pastoral Somalia 

had rejected Islamist militant fervor in the past. It saw instability rather than tranquility in the 

usurpation of power from the most basic social units. It was not easy for the phenomenon of 

hard-line Islamism to survive in the Somali nomadic society without the support of clan leaders, 

not to mention the common people as an entirety149.  

 

However, fundamentalism based in sources to which no one could answer was equally hard to 

squelch entirely150. Like a parasite, it would always find a way to breed and perpetuate its kind. 

The Islamist part of Somali society and its leadership came from different tribes and regions. 

However, a single goal unified all of the elements: to rule the land under Islamic law. The 

movement was effectively against all of Somali history. Often construed as antiquated, 

fundamentalists actually think themselves progressive. The Somali version believed that the 

ancient clan system was un-Islamic and in need not of realignment, but abolition. This idea was 

brash and radical. Its fate in Garowe Town suggests a basic rift with the Somali people and time. 

The clan system brought down the fundamentalists when north eastern communities learned that 

the group's principal leader, Sheikh HasanDahir Always (future head of the Islamic Court 

Union), was a member of Hawiye tribe which belongs to same clan as General Mohamed Farah 

Aideed. Aideed had achieved infamy as the notorious warlord who led the rebel USC in 

                                                 
149International Crisis Group (2012) “Somalia: An Opportunity that Should Not Be   Missed.” Africa briefing Nr 87: 

Nairobi/Brussels. 
150National Union of Somali Journalists (2012)”Annual report 2012. The state of press   Freedom in Somalia” 
Nusoj: Mogadishu. 



57 
 

overthrowing SiadBarre's government and instigating genocide against the Darood clan in the 

south. Many of the victims fled from their homes in Mogadishu for refugee camps in Kenya and 

Ethiopia.151 

Accordingly, Islamist leaders often lost the battle between religious and clan loyalty. This was 

the precise fate of the north eastern Islamists in Garowe Town. Sheikh Aweys looked outside of 

his clan to establish and recruit an Islamic militia. He failed. Local tribal leaders and residents 

defined him as an outsider and enemy of the Darood who wanted to unmake the peace that they 

had enjoyed since the collapse of central government. When Aweys and his followers lost the 

support of the people, clan warlord and future Somali president Abdullahi Yusuf Ahmed 

mobilized his militia to oust the Islamists from Gorowe and the region. That is the best example 

of the old clan system overpowering the incursion of hard-line Islamic ideas. However, it was 

just as difficult to destroy radical Islamism as it was to defeat the clan system. The movement did 

not die; rather, it changed its strategy and point of attack to the southern regions where there was 

far more violence, chaos, and anarchy to exploit.152 

For several years, the Islamists went underground and quietly reorganized under the radar. Then, 

in 1996, they announced a new organization called Al-Itahad al-Islamiya, based in Gedo in the 

southwest, near the Ethiopian and Kenyan borders153. Here, warlords and tribal leaders had only 

a very loose handle. Al-Itahad al-Islamiya perceived a power vacuum and sought to take 

advantage of it. Sheikh DahirAweys, previously defeated by north eastern warlord Abdulahi 

Yusuf Ahmed in1992, resurfaced as the organization's leader. The radicals started to collect 

weapons and impose sharia on locals without clan leaders' assent. Before long, Al-Itahad al-
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Islamiya had placed its own regional and town administrators in direct opposition to existing clan 

leadership.  

With the menace growing ever more foreboding, local leaders tried to negotiate with the 

Islamists, advising them to lay their weapons down and resume peaceful teaching duties instead. 

The militant group rejected the offer and killed some influential members of the clan-family to 

assert that they were serious. During the negotiations, clan leaders encountered Islamist's logic 

and reasoning were beyond their comprehension, because their rivals sincerely believed that they 

did not have any ulterior motives except God's work on earth and to apply His words to all 

people and society154.  

3.5 Customary law and human rights issues 
Throughout Somalia, the ‘pillars of law’ for the greatmajority of people are a combination of 

customarylaw (xeer) and Islamic shari’a. Inaddition, traditional values (caado) and a code 

ofsocial conduct (dhagan), practices of kinship protectionwithin diya-paying groups, structures 

ofmediation by respected elders and sheikhs, and theadoption by stronger clans of weaker social 

groupsall serve to hold society together and sustain public order and personal security155. 

During the war many elements of customary lawwere violated. The abuse and killing of maternal 

kin (xigaalo) is one example156. On the other hand, in thevacuum of an alternative legal system, 

there wasversion to customary practices and institutions thathave emerged strengthened. Indeed, 

between certain clans where no mutual xeerexisted there wasnothing to mitigate violence. 

Traditional methods ofconflict management and resolution have proven durable in containing 
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crime and violence at a communitylevel. The peace processes in Somaliland andPuntland that led 

to the establishment of regional administrations were in effect processes to re-establishment 

xeeramong the clans in those regions.157 TheSomaliland National Charter adopted at the 

1993Boroma conference gave lineage elders the responsibility to enforce ‘codes of conduct’ 

among the clans,while the Puntland Charter recognizes the value of alternative dispute resolution 

for establishing justice and peace. The application of customary law hasbeen extended to matters 

other than diyaand hasreplaced secular law in urban settings158.Traditional rules have also been 

revived toprotect environmental resources. 

Customary law in Somaliland is not codified but applies in all parts of thecountry159. Although 

customary law is not codified, traditional courts are consistent in abiding by precedents. Should a 

new issue arise which does not fit within theexisting precedents, traditional courts will apply 

legal reasoning to fit thatparticular issue. The decision reached will thereby become the 

precedent to befollowed in future cases of a similar nature160. The peculiar nature of 

customarylaw in Somaliland is that this source of law embodies a number of distinctcustomary 

laws relevant to a particular geographic location. Thus, similar issuesmay result in different 

decisions, based on their different geographical locations.This notwithstanding; every geographic 

location observes the precedents pertainingto its locality161. 
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The Somaliland customary law court system is based on Somaliland’s traditionalauthority, which 

is elected by the clan members. This authority originates fromthe election criteria set up by clan 

elders. The supreme customary law court isheaded by the Sultan who is the highest clan 

authority. The customary appealcourt is headed by the Chiefs and the traditional court is headed 

by the Aqil, who isthe lowest clan leader. 

 

All Sultans, Garads, Ugas, Chiefs and Aqils in Somaliland are registered by theMinistry of 

Interior. Sultans are heads of two or more Chiefs. Chiefs are heads of five or more Aqils. Aqils 

have the mandate to nominate representatives of thecustomary court from the sub-clan. These 

traditional courts use traditional law,commonly referred to as customary law which is not 

codified. If the case is new, the customary law agrees on a new method to manage the case. If it 

is of a similar nature to previous cases it follows precedent162.  

 

Traditional courts are known as Aqilcourts and are presided by the Aqil,commonly referred to in 

English as the ‘chief’, and comprised of the ‘Guurti’, who are elders of the clans. Aqilcourts are 

mobile courts resolving cases wherever a particular dispute arises. In some parts of Somaliland 

customary law is preferredto Sharia law and is very powerful, bearing in mind the power vested 

in the Guurtiby their clans. The clan system rests on a patriarchal system which 

determinescustomary law. Thus, customary law also governs issues relating to 

matrimonialdisputes, inheritance and property rights, depending on the geographical area163. 
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3.6 International law and human rights issues  

In 1992, responding to the political chaos and humanitarian disaster in Somalia, the United States 

and other nations launched peacekeeping operations to create an environment in which assistance 

could be delivered to the Somali people164. By March 1993, the potential for mass starvation in 

Somalia had been overcome, but the security situation remained fragile. On 3 October 1993, US 

troops received significant causalities (18 dead over 80 others wounded) in a battle with Somali 

gunmen. When the United States and the UN withdrew their forces from Somalia, in 1994 and 

1995 respectively, after suffering significant casualties, order still had not been restored. 

Conflict between rival warlords and their factions continued throughout the 1990s. No stable 

government emerged to take control of the country. The UN assisted Somalia somewhat with 

food aid, but did not send peacekeeping troops into the country. In the late 1990s, relative calm 

began to emerge and economic development accelerated somewhat. The country was by no 

means stable, but it was improving. A transitional government emerged in 2000, but soon lost 

power. Somaliland and Puntland, tworegions in the north broke away from the country and set 

up regional, semi-autonomous governments. They were not internationally recognized.After the 

attacks of 11 September 2001, the United States began to take a more active role in 

Somalia'saffairs, fearing that the country had become a haven for terrorists. Other Western 

governments hoped to bring stability to Somalia for similar reasons165. In January 2004, 

twodozen or so warlords reached a power-sharing agreement after talks in Kenya. This 

agreement called for a 275-member parliament. This Transitional Federal Government (TFG) 

was the 14th attempt at a government since 1991. Its head, Abdullah Yusuf, originally called for 
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African peacekeepers to restore order within Somalia, but many Somalis feared invasion, 

especially by nearby Ethiopia166 

In June 2006, the ICU seized control of Mogadishu and much of the Southern Somalia, driving 

Yusuf's TFG from Jowhar to Baidoa. As of July 2006, Yusuf's government, with thebacking of 

Ethiopia, still hoped to wrest power from the Islamists but had taken little action to do so. The 

ICU had pushed moderates aside and began to set up a conservative Islamic state. Yusuf had 

called for peacekeepers from the African Union since the fall of Mogadishu in June 2006, but 

many have feared that this could lead to further instability167. TFG and ICU leaders met 

inKhartoum in June 2006 for peace talks, but no deal was reached. It might havebeen difficult to 

reach an agreement with the ICU, as it was composed of 11 different clans and an asymmetrical 

power structure168. 

Bolstered by the UN resolution, the interim government attacked ICU positions on 8 December 

2006 with assistance from Ethiopian troops. An ICU counterattack, meant to cut off Baidoa from 

Ethiopian assistance, targeted a town near the Somali-Ethiopian border. By January 2007, the 

Ethiopian government had claimed victory over the ICU, which had effectively been 

dispersed169. In its place, a militant wing generally called Al-Shabaab, continued to fight against 

the TFG and foreign forces.In January 2007, the African Union Peace and Security Council 

authorized the deployment of the African Mission in Somalia (AMISOM) with 9 infantry 

battalions of 850 each, and the accompanying support elements. While a number of AU member 
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nations pledged support, Uganda sent the bulk of the forces to support the mission. By 2008, of 

the authorized 9 battalions, only 3 had been deployed, together, with a level two fieldhospitals. 

By January 2012 the United Nations Security Council gave a cautiously favorable response to a 

joint request by Kenya and the African Union for the incorporation of Kenya troops into the AU 

military mission in Somalia170. The AMISOMdeployment would increase from 12,000 troops to 

almost 18,000 troops under the proposal, which also added additional troops from Djibouti, 

Uganda and Burundi.171 

There has not been any national government in Somalia. While parts of the north have been 

relatively peaceful, including much of the self-declared Republic of Somaliland, interclan and 

interfactional fighting have flared up with little warning, and kidnapping, murder and other 

threats to foreigners occur unpredictably in many regions. Since 1991, an estimated 350,000 to 

1,000,000 Somalis had died because of the conflict172 

As a result of the decades of civil war, local and clan conflict, absence of government, 

continuing insecurity in many parts of the country and inadequate access to basic services and 

infrastructure, welfare has declined compared to both pre-civil war times and the economy’s 

potential achievements in the absence of civil strife. The cost in terms of loss or disruption of 

human lives alone has been considerable, with an estimated population deficit relative to 

expected levels on the basis of long term growth patterns of about 2 million people. Somalia’s 

population is predominantly rural, with over 50% being traditionally linked to the nomadic 
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pastoral food economy and about half that figure associated with sedentary agro pastoral 

livelihoods173 

Basic human rights of children, women and other vulnerable groups have been severely 

compromised in Somali. Children are at extreme risk (50% of the population is below the age of 

18 and some 20% are under the age of 5), mainly as a result of under-nourishment (with global 

acute malnutrition running at between 10% and 20%) and lack of protection174. Somalia’s current 

high malnutrition levels among children reflect the enormous toll that conflict, drought, poverty 

and food insecurity have taken on the capacity of Somali households to produce or purchase food 

to support the needs of their children. Women and girls are particularly vulnerable to the 

consequences of insecurity175. With traditional structures and coping mechanisms breaking 

down, limited financial resources require decisions on where money is spent; in most cases, the 

priority goes to male children and men. Many girls marry or are forced to marry before the age 

of 14 and the practice of female genital mutilation (FGM) is widespread. The nomadic sector of 

the population has specific problems; not least their lack of access to adequate health, education 

and other services, and appropriate provision has to be made to meet the emergency needs of the 

large number of IDPs, and to support their reinstallation and reintegration176. 

 

UNHCR estimated the number of IDPS in Somalia to be around 750,000 people at the end of 

2007, of which 400,000 were from Mogadishu. Living conditions in most IDP camps, where 

access to safe places often requires paying landlords, are very poor, with insufficient water and 
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sanitation facilities and limited access to health care. According to the findings of the War 

Committee in Somaliland and international forensic teams,there were mass killings in 

Somaliland. The murders were committed in many parts of the country,but specifically Buroa, 

Hargeisa, Berbera, Gebilay and other major cities. According to thefindings of the Committee 

there was widespread killing against the people of Somaliland177.  

 

In May2003, the Committee mapped and identified 200 mass graves in Hargeisa, 12 in Berbera, 

and 8 inBuroa.  At the request of an Independent Expert, a preliminary assessment of mass 

graves in thevicinity of Hargeisa was undertaken. Thereafter, a mission was sent to Somaliland 

in order to investigate all these mass graves178. Thus, that mission was carried out by Physicians 

for Human Rights (PHR) under the auspices of the Office of the United Nations High 

Commissioner for Human Rights in accordance with Commission on Human Rights resolution 

1997/47 of 11April1997.The aim of the mission was to conduct an on-site assessment of alleged 

mass graves in the vicinity of Hargeisa, the forensic team observed and examined a minimum of 

92, and possibly as many as 116 alleged graves in three areas on the southern and south-western 

outskirts of Hargeisa.The forensic expert found one young adult male and one adult male 

individual, both completely skeletons. The context of these discoveries led the forensic team to 

conclude that many of the other mound features are likely to contain human remains.  

 

In relation to the case of Somaliland, massive torture was committed by the former President 

Barre regime againstthe people of Somaliland. Torture and other inhuman treatments were the 

interrogative skills of the military regime in order to retrieve information that deals with the 
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military activities that SNMengaged in northern Somalia179. Although the Somali Constitution 

and other relevant legislation did not legitimize the use of torture in the prisons of Somalia, the 

Barre regime tortured people who were detained illegally and unconstitutionally180.  

 

In a civil action against one of the former military commander of Somalia, the head of the Fifth 

Battalion of Somali National Armey, filed in the United State District for Eastern District of 

Virginia, Alexandria Division, it was stated by one of the survivors of human rights atrocious 

acts in Somaliland, that the defendant had been arrested without any legal means and due 

process. She was then kept her in a cell which did not have toilet and bath181. At the time, she 

was pregnant182. As she mentioned in her application, the commander had beaten her during the 

interrogation period in order to get any information on whether she concealed weapons in her 

farm for the SNM movement. As a result of that inhuman act, she lost her baby. Thus, this 

denotes that there was inhuman and torture committed by the military regime against the civilian 

population of Somaliland for being supplying, supporting, building and reinforcing SNM.  

By November 1991, the struggle for power led by the warring factions had escalated to a 

fullscalecivil war so that in the beginning of January 1992, Omer ArtehQhalib selected as 

interimPrime Minister at a so-called ‘reconciliation conference’ in Djibouti in July 1991 

requested theUN Security Council to address the rapidly deteriorating security situation in 

Somalia. Inresponse to Qhalib’s letter, the Security Council acknowledged the anarchy, the 

massive humanrights abuses committed by the Somali warring factions, as well as the 
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widespread hunger (aggravated by drought) within the text of Resolution 733 of 23 January 

1992. In this sense, theSecurity Council determined that the internal Somali crisis constituted a 

threat to internationalpeace and security and imposed a complete weapons embargo on 

Somalia183. 

The Office of the UN High Commissioner for Refugees (UNHCR) claimed that on 31 

January1992, 140,000 Somali refugees had reached Kenya, with another 700 arriving each day. 

Meanwhile, severe food shortages affected a large proportion ofSomalia’s population. Resolution 

751 of the UN Security Council followed on 24 April 1992, which established the creation of a 

UN Operation in Somalia, UNOSOM with 50 UN observers,aimed at providinghumanitarian 

assistance to the starving population and monitoring a widely ignored ceasefire among the 

factions. The situation continued to deteriorate through 1992. At the peak of the famine, in 

August 1992, the International Committee of the Red Cross (ICRC) reported that 4.5 million 

Somalis  out of a population of 7 million  were threatened by severe malnutrition and related 

diseases. Of those, at least 1.5 million were at immediate mortal risk184.  

Based on the UN World Food Programme (WFP) figures, over 500,000 people in the country’s 

south central region had perished of starvation by December 1992.On 29 November 1992, the 

Secretary-General advised the Council that the only way in which relief operations could 

continue was through resort to enforcement provisions under Chapter VIIof the UN Charter Non-

military measures, corresponding to the UNOSOM mission, seemed to have proven inefficient. 

The recommendation of the Secretary General came four days after the United States offered 
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20,000 troops to support a multinational operation force to be authorized by the UN to overcome 

the humanitarian disaster in Somalia185. 

 

On 3 December 1992, the Security Council unanimously adopted Resolution 794, which 

explicitly determined that the magnitude of the human tragedy in Somalia represented a threat to 

peace and security, and consequently authorized the use of force in order to ensure the delivery 

of humanitarian assistance. As Roberts highlights, the language used in Resolution 794 (1992) 

makes apparent that the threat to international peace and security does not come so much from 

cross border disturbances in the sense of high number of refugees or clear potential of conflict 

spread in the region186. Instead, it was the humanitarian crisis itself and the massive violation of 

human rights which brought the use of UN-led armed forces into motion. While there is one 

mention of a threat to international peace and security in the above referred resolution, there are 

18 mentions of the word ‘humanitarian’ and several other phrasings for the magnitude of human 

tragedy caused by the conflict in Somalia187. Arguably, the reason for intervention was primarily 

humanitarian. No national interests in any of the senses circumscribed within sub-section 5.1.1 

could be traced in the case under purview. Neither colonial linkages nor strategic or military 

interests seem to have played a role in the decision over humanitarian intervention in Somalia. 

More explicitly, neither British nor Italian bonds facilitated in any way the UN humanitarian 

intervention in Somalia would put no considerable strains on the US state. In his view, American 

action was necessary as a catalyst for broader involvement of the community of nations. Only the 
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United States has the global reach to place a large security force on the ground in such a distant 

place quickly and efficiently and thus save thousands of innocents from death.  Therefore, after 

the adoption of the AC VII Resolution 794, US President George Bush ordered 28,000 troops 

into Somalia in Operation Restore Hope also known as (UNITAF). 188 

 

US Marines landed on 9 December 1992, with live television links back to the United States so 

that the strong concern about the humanitarian disaster in Somalia would be appeased both in the 

U.S. and worldwide. In the absence of any rare or highly valued natural resources, with an 

economy relying on agriculture with livestock normally accounting for about 40% of GDP and 

around 65% of export earnings, economic interests cannot be conceived as a potential motivation 

for the U.S. and UN’s willingness to intervene in Somalia189. The economic situation was 

actually so disastrous that an international relief aid of around 2 billion dollars had to be urgently 

funneled in the country190. In the collapsed Somali state, this money spent between December 

1992 and October 1993 could not help too much though, it will only be added that the 

Washington irresponsibility to alleviate the humanitarian crisis in Somalia without confronting 

the country’s warlords eventually led to a cul-de-sac.  

 

The United States withdrew its peacekeeping forces in March 1994, at which time the UN 

mission, UNOSOM II since 4 May 1993, had assumed UNITAF’s mission and envisaged an 

expanded UNOSOM mandate that included nation-buildowever, the UNOSOM II mandate went 
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astray and on 4 March 1995, the UN completely withdrew its forces, leaving the country as 

anarchic as it had found it. “Operation Restore Hope“had become “Operation Return Home.”  

 

Finally, it should be clear that the UN military intervention in Somalia was primarily driven by 

humanitarian reasons. More explicitly, the campaign led by the international media ignited 

strong moral concerns especially among American public’s, whose pressure allegedly made the 

U.S. President offer his support forUN-flagged humanitarian intervention191. Some security 

concerns also drew the attention of the international community particularly in terms of refugee 

flows into neighboring Kenya and Ethiopia. Nevertheless, these negative spillovers were only of 

minimal importance as compared to the dreadful humanitarian crisis pervading Somalia192. 

 

3.7Human Rights Violations by non-Somali actors 
The 1992 - 1995 US-led UNOSOM I and I 

When the U.N. initially decided to act, through the creation of UNOSOM, it did so under 

Chapter VI of the Charter of the United Nations, which concerns "Pacific Settlement of 

Disputes." Its terms apply to situations in which the belligerents agree to cease hostilities. In such 

situations U.N. forces are authorized to use force in self-defense. Movement to implement the 

mandate was slow. Although authorized in April 1992, a group of fifty U.N. observers did not 

arrive until July. In September, the first troops arrived: a contingent of 500 soldiers from 
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Pakistan, but did not take up defensive positions at Mogadishu airport until mid-November. A 

Canadian battalion was posted at Bossaso in the far Northeast (Bari) during December 1992.193 

The United Nations International Task Force (UNITAF) which landed in mid-December 1992 

was under U.S. command and comprised 24,000 U.S. troops and 13,000 from other nations. Its 

deployment followed a decision by the outgoing Bush Administration that humanitarian 

intervention could no longer be put off. Security Council Resolution 794 of December 1992 

mandated UNITAF "to use all necessary means to establish as soon as possible a secure 

environment for humanitarian relief operations," and to send up to 38,000 troops to Somalia.194 

 

In May 1993, UNOSOM and UNITAF were replaced by U.N. mission with a broader mandate. 

UNOSOM II's mandate was under Chapter VII of the U.N. Charter ("Actions with Respect to 

Threats to the Peace, Breaches of the Peace and Acts of Aggression") which authorizes the U.N. 

to determine to use force against risks to international peace and security. This is the only part of 

the Charter that authorizes U.N. peacekeeping operations without the consent of the state. 

UNOSOM II's mandate was to cover all of Somalia's regions, including the secessionist north-

west. Although UNOSOM and UNITAF had been authorized to use force, UNOSOM II's 

mandate included responsibilities that made the use of force more likely. 

The general mandate of UNOSOM II was "to assume responsibility for the consolidation, 

expansion and maintenance of a secure environment throughout Somalia" (Resolution 814). A 

U.N. report summarized the political dimensions of the task as a mandate: to provide 

humanitarian and other assistance to the people of Somalia in rehabilitating their political 

institutions and economy and promoting political settlement and national reconciliation. Such 
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assistance should include economic relief and rehabilitation of Somalia, the repatriation of 

refugees and displaced persons within Somalia, the re-establishment of national and regional 

institutions and civil administration in the entire country, the re-establishment of Somali police, 

mine-clearance and public information activities in support of the United Nations activities in 

Somalia195 

A series of clashes between forces of the war leaders Colonel Omar Jess and Gen. Mohammed 

Said Hersi "Morgan," both seeking to control the port of Kismayu, provided an early test of 

UNOSOM's commitment to enforce a cease-fire and maintain the military status quo. On 

January 23, two Somalis were reported killed by Belgian peacekeepers in Kismayu; and on 

January 25, U.S. forces attacked a Morgan column as it approached Kismayu196. When Morgan 

ultimately retook Kismayu from General Aideed's ally Colonel Jess in fighting on March 17, 

1993, despite the presence of some 800 Belgian troops and one hundred Americans, the U.N. 

was blamed for having allowed it to happen. 

On June 5, 1993 twenty-four soldiers from the Pakistani units serving with UNOSOM were 

killed in a series of attacks that started in the morning and continued until late afternoon; fifty-six 

more were wounded, eleven seriously. UNOSOM estimated Somali casualties, militia and 

civilian, at thirty-five dead and about a hundred injured. Responsibility for the attacks was 

promptly attributed to forces of General Aideed's SNA. A cease-fire had ostensibly been in 

force.197 

Earlier that morning, a Somali was shot by UNOSOM forces trying to disperse demonstrators in 

front of Radio Mogadishu at about 9:30 A.M. A short time later, attacks were made on the 
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Pakistani Brigade headquarters in the National Stadium and on Pakistani UNOSOM troops at 

two relief feeding centers, at several military posts, and at key points along the streets linking 

these places. Some of the UNOSOM troops were attacked when they were returning from the 

inspection of an authorized weapons storage site; others were ambushed while attempting to 

rescue those attacked earlier or to evacuate the wounded from the most serious fighting. This was 

at Checkpoint 89, on October 21 Road, where a number of factors suggested a well organized 

assault, if not premeditation: the weight and length of fire, the distribution of gunmen to prevent 

flank attacks, the firing discipline, the location of weapons, and the nearly simultaneous attacks 

elsewhere. Surprisingly, UNOSOM estimated subsequently that only around 200 militia fighters 

were involved in the clashes.198 

The UNOSOM offensive that began on June 12, when it took over Radio Mogadishu and 

attacked three official arms dumps, two illegal arms caches, and a relay station, was carried out 

by AC-130 gunships and Cobra helicopters, with troops from the U.S. Rapid Deployment Force 

following up on the ground to destroy weapons and ammunition. According to the deputy U.N. 

commander, General Montgomery, who was also the commander of the RDF, the operation was 

precise and careful. He told the BBC, "We knew there were not civilians living in most of these 

sites, and we knew that by conducting the operations at the time we did, that we would not be in 

a position where we would be necessarily endangering lives of any noncombatants."199 Estimates 

for the number of Somali casualties of the UNOSOM responses varied. UNOSOM claimed only 

one Somali was killed, while the SNA talked of more than ten killed. UNOSOM, however, 

admitted to about 200 people detained, including a close aide of General Aideed, Ali Keidye. 
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Admiral Howe announced that Radio Mogadishu was being removed from General Aideed's 

control and would be returned to "the Somali people."200 

The same day, Pakistani troops fired in disputed circumstances on a small civilian 

demonstration, and at least two civilians were killed by gunfire. Observers claimed Pakistani 

troops had fired upon Somali demonstrators without provocation. Human Rights Watch wrote to 

the U.N. Secretary-General on June 15 calling for an immediate inquiry into the 

incident.201 UNOSOM officials subsequently said that an investigation was conducted out into 

the deaths, but no conclusions were made public. The inquiry should have determined whether 

the firing by Pakistani troops responded to a real and immediate threat to their own lives or to 

others, whether they panicked or accidentally discharged their weapons in the face of a hostile 

crowd, or whether they fired deliberately and without cause in violation of international 

standards on the use of lethal force in crowd control situations. 

A second incident in which twenty Somali civilians were shot dead took place at Kilometer 4, a 

roundabout four kilometers from the center of Mogadishu, also known as K 4. There is some 

dispute over what happened. Pakistani troops stationed in a former hotel and on the roof of the 

former Egyptian Embassy claimed they were fired on from the crowd, and that they fired 

warning shots after seeing gunmen in the crowd. There were also claims that casualties were 

caused by Somali gunmen firing into the crowd; witnesses in a second group of demonstrators 

approaching from another direction said that they were fired upon from positions that could not 

have been held by the Pakistanis.202 
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The turning point for the American presence in Somalia came on October 3 and 4, 1993 when 

eighteen U.S. Rangers died, eighty-four American troops were injured and one-Chief Warrant 

Officer Michael J. Durand-was taken prisoner. One Malaysian was killed and seven were injured 

in the later stages of the battle. Two helicopters were shot down and three damaged, and a 

number of armored vehicles were destroyed. Over 200 Somalis were killed and another 700 or so 

injured.203 

 

3.8The 2006 - 2009 US-backed Ethiopian intervention 
 

In 2006, Ethiopian National Defense Forces (ENDF), with political support and military 

assistance from the United States, entered the sovereign state of Somalia to bolster the 

Transitional Federal Government (TFG) against the increasingly powerful Islamic Courts Union 

(ICU).204 

 Although the allied forces easily routed the ICU by January 2007, the struggle for control of 

Somalia had only just begun. Immediately after the dissolution of the ICU, an eclectic mix of 

former ICU loyalists, Al-Shabaab Islamists and various Somali militias launched an insurgency 

campaign against the ENDF-TFG. The ensuing violence would last for over two years, inflict 

significant losses on all parties to the conflict and result in a catastrophic deterioration of 

humanitarian conditions for the Somali populace.205 

Despite the historical enmity between Somalia and Ethiopia, the Ethiopia National Defense 

Forces in Somalia, which numbered between 30,000-40,000 throughout the duration of the 

conflict, was initially praised by many Somali civilians for being “disciplined in their day-to-day 
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interactions with Somali civilians.” 206 However, when confronted with attacks from a growing 

and diffuse insurgency, ENDF frequently responded with bombardment of highly populated 

urban areas. ENDF relied on the use of Katyusha rockets launched from Grad multiple-rocket-

launchers in response to insurgent attacks. Critics of ENDF tactics claimed the Katyusha was an 

inherently indiscriminate weapon incapable of offering the targeting precision necessary to 

minimize civilian casualties—assuming that targets were even located to begin with.207 Firsthand 

accounts detail several instances of civilian casualties that occurred as a result of Katyushas.208 

In one incident, ENDF responded to an insurgent attack launched from the town of Beletweyne 

by shelling the city for three days in July 2008. Reports estimate “that at the end of July, 74,000 

people—more than 75 percent of the town’s population—had been displaced as a direct result of 

the bombardment and related fighting.”209 Such episodes were reportedly commonplace 

throughout 2008.210 

ENDF soldiers were also accused of using indiscriminate small arms fire that resulted in further 

civilian casualties. In an August 2008 incident, ENDF soldiers responded to the detonation of a 

roadside bomb with wild gunfire that left approximately 40 Somali civilians dead.211 In addition 

to recorded instances of reckless use of force, human rights groups also claimed that search and 

seizure operations conducted by the ENDF, like those carried out by the TFG, occasionally 

resulted in assault, rape, looting and killing of Somali civilians.212 
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3.9 Violations by Kenya Defense Forces (KDF) 
Kenya’s ill-advised incursion into Somalia on Oct. 16 2011 after a rash of kidnappings in the 

tourist paradise of Lamu will most likely lead to a long and expensive quagmire. The escalation 

will further destabilize a region already reeling from war, piracy, famine, and international 

terrorism. Kenya insist that it is not at war with Somalia but only defending its borders and 

pursuing non-state actors, such as the al-Qaeda-linked Al-Shabaab, who stand accused of 

abducting and killing innocent civilians.213  

“Our mission is therefore, based on a legitimate right to protect Kenya’s sovereignty and 

territorial integrity,” Kenya’s president MwaiKibaki told the Commonwealth Heads of 

Government Meeting at Pert, Australia.214 

However, On January 15 2011, Kenyan fighter jets conducting air strikes on the town of Jilib, 

Lower Juba, against Al-Shabaab reportedly resulted in the death of seven children when a 

missile landed in a house. Results of an investigation were not made public. Human Rights 

Watch called on the government of Kenya to investigate civilian casualties that occurred during 

an August 11 shelling by Kenyan naval ships of Al-Shabaab antiaircraft artillery installations in 

Kismayo. Naval shells reportedly hit the houses of and killed two boys and a pregnant woman.215 

On 2 March 2012 Somalia Report reported that ―at least 22 people were killed when an 

airstrikefrom suspected Kenyan planes struck an area called Irida, 25 km from Garbaharey in the 

Gedoregion on Friday. Somalia Report further reported that Kenyan fighter planes launched an 

air strike at an Al-Shabaab base in a remote area near Garbaharey, and killed more than 22 Al-
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Shabaab fighters, while others fled.216Small-scale diversion of WFP wet food commodities was 

also reported, with suspected TFG involvement. TFG, allied militia, and KDF forces reportedly 

looted and collaborated in the diversion of humanitarian aid. A KDF commander allegedly 

received medical aid equipment from a local NGO and sold the equipment in Kenya, splitting his 

profits with the local NGO.217 

3.9.1Conclusion 

In the above chapter firstly, I have highlighted that Human rights are not confined to a particular 

society, continent or culture. Alongside the struggle over the years for the recognition of human 

rights, efforts have also been made to evolve mechanisms for the promotion and protection of 

those rights at the national, international and regional level, furthermore, the development of 

human rights concepts and legal instruments has been tangible since the end of the Second 

World War. 

Secondly, the European colonization of Somalia and the Horn of Africa involved periods of 

warfare between the colonialists and Darawish forces of SayidMohamed Abdulla Hassan and 

between Britain and Italy during World War II.  In this regard, colonialism is said to have had a 

permanently damaging effect on the Somali people, Somalia’s socio-economic system and 

attempts at post-independence reconstruction. 

Thirdly, the government of the newly independent Somali Republic’shuman rights record of the 

civilian government was generally good; however, when the military regime took over 
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itproducedone of the most repressive regimes in Africa by suspending the constitution, banning 

political parties and detaining members of the former government without trial. 

Fourthly, religious leaders have always been respected and honored for their knowledge of the 

Islam, yet the Somali culture traditionally draws a line between their realm and those of state, 

government, and clan. In this study I have explored that throughout Somalia, the ‘pillars of law’ 

for the greatmajority of people are a combination of customarylaw (xeer) and Islamic shari’a. In 

addition, traditional values (caado) and a code of social conduct (dhagan), practices of kinship 

protection withindiya-paying groups, structures of mediation by respected elders and sheikhs, 

and the adoption by stronger clans of weaker social groups all serve to hold society together. 

Lastly, foreign intervention started entering Somalia in 1992 whenthe international community 

responded to the political chaos and humanitarian disaster by launching peacekeeping operation 

popularly known as UNOSOM 1 spear headed by USA and its allies, however US troops 

received significant casualties and the death of many Somalis. UNOSOM 2 was also not better 

and the troops left in a huff. Ethiopian troops were also accused of mass killings when they 

intervened and they also withdrew. Consequently AU responded by sending AMISOM. In a 

nutshell Somalis are always suspicious of foreign troops and AMISOM is not doing enough. In 

the next chapter we shall see a critical analysis of human rights issues in Somalia 
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CHAPTER FOUR: 
HUMAN RIGHTS ISSUES IN SOMALIA: A CRITICAL ANALYSIS  

 
 
4.1 Introduction 

The absence of an effective central government since President SiadBarre was overthrown in 

1991 left Somalia lawless and exposed to inter-clan warfare in many regions, notably the 

Mogadishu area. Since then the country suffered internal armed conflict and a high level of 

violence and witnessed massive human rights abuses and violations. The critical situation of 

civilians has further been exacerbated by humanitarian crises due to cycles of severe droughts 

and widespread flooding. Furthermore, state collapse and civil war have contributed to make 

Somalia one of the world’s worst human rights and humanitarian crises. While the country is 

prone to cyclical drought, it is the persistent violence against civilians, repeated displacement, 

and predatory looting by armed groups that have produced serious famine on several occasions 

in the last 20 years. 

 Emerging issues 

4.2The nature of human rights abuses  

4.2.1State actors 
Somali Militia and Political Force 

Since before the U.N. intervention, and still currently, abuses by agents of Somalia's de facto 

authorities have included killings of civilians through the indiscriminate use of heavy weapons, 

the deliberate, targeted killing of civilians, execution-style killings of captives, rape and other 

cruel and degrading treatment, and forced displacement and controls on freedom of movement. 

All of these abuses appear in patterns that reflect discriminatory treatment along clan lines, 

protection from abuses and compensation for past abuses is also sometimes available, although 



81 
 

often depending almost exclusively on clan affiliation. Shari'a (Islamic law) has been credited 

with significantly reducing common crime in areas in which it has been enforced. The virtual 

absence of due process guarantees in the current Somali application ofshari'a and in traditional 

proceedings, as well as the cruel and irrevocable punishments often handed down including 

summary executions and amputations are further concerns.218 

 

Somali forces also violated international law by carrying out unprovoked attacks on U.N. forces 

engaged in humanitarian missions. On August 22, 1994, for example, ten days before attacking 

the Baidoa hospital, HabrGedir forces had ambushed a supply convoy escorted by members of 

the Indian U.N. contingent, killing seven and wounding nine.219 Somali forces in several 

incidents were also reported to have violated humanitarian law standards by mutilating the 

bodies of U.N. troops.220 

 

Arbitrary and Unlawful Deprivation of Life 

The TFG and its allied militias, persons in uniform, Puntland and Somaliland forces, Al-

Shabaab, pirates, and unknown assailants committed arbitrary killings. Civilians were killed in 

armed clashes, and humanitarian workers were also targeted and killed.Journalists were killed. 

Impunity remained the norm. There were reports the TFG, as well as authorities in Puntland and 

Somaliland, committed arbitrary or unlawful killings.221 
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Defendants in many TFG military trials, which sometimes included civilian defendants, were 

often not afforded legal representation or the opportunity to appeal. Those sentenced to death 

were sometimes executed within hours of the court’s verdict. For example, on July 19 2012, four 

members of the Somali National Army (SNA) were sentenced to death by the chairman of the 

Somali military courts after being found guilty of killing civilians and were immediately 

executed222 

The Transitional Federal Government (TFG) 

Although TFG forces have played a secondary role in much of the indiscriminate bombardment 

of Mogadishu, they have been responsible for a variety of attacks against civilians in Mogadishu. 

These include widespread pillaging and looting of civilian property; rape; attacks on 

humanitarian workers; mass arbitrary arrests and mistreatment of detainees. The TFG has also 

failed to provide effective warnings to civilians of impending military operations, interfered with 

and sometimes obstructed delivery of humanitarian assistance, and repeatedly closed 

independent media outlets. To date there have been no apparent efforts by the TFG to investigate 

or prosecute those responsible for the killings of journalists and human rights activists in 

Somalia, much less other abuses reported by human rights organizations. There were reports of 

several isolated incidents where rogue TFG troops and allied militia opened fire on public 

transport vehicles, extorted money at checkpoints, and looted private businesses. In most of these 

cases, other TFG security forces intervened.223 

Puntland security forces indiscriminately repatriated internally displaced southern Somalis, 

resulting in family separations and the loss of property and business. The administration alleged 
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that the southerners were responsible for insecurity in Puntland. Fighting by TFG troops, allied 

militias, and African Union Mission in Somalia (AMISOM) forces against antigovernment 

forces, terrorist groups, and extremist elements affected thousands of civilians in Mogadishu224 

4.2.2 Non-Somali actors 

Toxic Wasteby European companies 

The illicit transfer of toxics has also involved significant abuses at the hands of corporations.  

Africa has been particularly affected by the dumping of toxic waste.  Over the past years, the 

coast of Somalia has been used as an illegal dumping ground for several European companies 

who have dumped their most toxic substances including nuclear and chemical wastes into the 

waters.225   The Asian Tsunami has further exacerbated the problem as tidal waves smashed open 

containers of toxic waste and spread the contaminants as far away as 10 or more kilometers 

inland.  Some of the groundwater has also been contaminated.  The dumping is illegal; but the 

low cost ($2.50 per ton to dump the wastes on Somalia’s beaches as opposed to the $250 to 

dispose of it in Europe), the ease of the dumping due to the absence of a functioning government, 

and the lack of accountability have prompted many corporations to continue this dangerous 

practice in Somalia and in other parts of Africa.226  Interestingly, it is precisely this dumping that 

has been used by Somali pirates as a justification for their seizure of ships off the coast of 

Somalia in recent years.227 
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 Ethiopian National Defense Forces (ENDF) 

Since intervening in Somalia in support of the TFG in 2006, Ethiopian troops have violated 

fundamental provisions of international humanitarian law by failing to distinguish between 

civilians and military objectives. For example, Ethiopian troops repeatedly used "area 

bombardment" in populated urban areas in response to insurgent attacks.228These indiscriminate 

attacks killed and wounded hundreds of civilians. Hospitals were deliberately targeted in some of 

the early offensives in March-April 2007. Ethiopian forces have also carried out targeted attacks 

on civilians, including killings of civilians by snipers and summary executions of individuals in 

their custody.229 

Likewise, since late 2007, when new Ethiopian troops were rotated into Mogadishu, reports of 

unlawful killings by Ethiopian and TFG troops in the context of house-to-house searches 

increased significantly. Several reports describe Ethiopian troops slitting the throats of victims, 

including, in one case reported to Human Rights Watch, that of a two-year-old child. Amnesty 

International has also collected many reports of killings conducted in this manner, which 

eyewitnesses described as "slaughtering like goats." Looting of civilian property has also been 

reported in the context of these searches, which generally follow insurgent attacks in the 

neighborhood.230 

Insurgent forces 

The term "insurgent forces" is used here to describe a range of anti-TFG and anti-Ethiopian and 

anti-AMISOM forces. These include the extremist al-Shabaab militia, supporters of the Alliance 
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for the Re-Liberation of Somalia, and clan-based fighters loosely known among many Somalis as 

muqaawama (resistance).Insurgent forces have repeatedly and indiscriminately attacked civilians 

with mortars, small arms and remote explosive devices; killed and mutilated captured 

combatants on several occasions; killed TFG officials and threatened civilians, including 

journalists and aid workers; and jeopardized civilians through their deployment in densely 

populated areas.231 

4.3 Intervention measures by Somali and non-Somali actors 
The TFG and the Ethiopian Intervention 

In December 2006, Ethiopia launched a major assault at the Islamic courts, ostensibly on behalf 

of the TNG. Considering that this was a very uneven battle, it was not particularly surprising that 

the SCIC chose not to fight, but left Mogadishu, perhaps to continue the struggle by other means, 

either as a guerilla war or in the form of terrorism.232 Nevertheless, fighting continued in the 

following months even though it was unclear whether the main combatants were 

militantIslamists or merely clan-based militias—but, on the other hand obvious, that they 

included a growing number of child soldiers. In any case, the response by the Ethiopian forces 

was very indiscriminate, killing hundreds of civilians and displacing hundreds of thousands, 

especially from the capital—but their opponents also “fought dirty,” e.g. attacking humanitarian 

and UN agencies, and using roadside bombs.233 

 

Following the eviction of the UIC from Mogadishu, the TFG was now, at long last, able to 

establish its seat of government in the national capital, albeit only thanks to the continued 
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Ethiopian militant support. It was somewhat equivocal about its relationship with the remnants of 

the defeated UIC, some spokespersons expressing the intention of co-opting at least moderate 

elements into the TFIs, but others taking a less conciliatory position. As so often before, 

however, the TFG’s ability to actually govern the country was extremely limited, also because 

they had lost most of whatever legitimacy they might have enjoyed in the first place by aligning 

so closely with what was seen by mostSomali as a hostile invader and occupant. It probably did 

not help either that theTFG President explicitly endorsed the air strikes which the United 

Stateslaunched against Somalia in the wake of the Ethiopian intervention in January2007, 

apparently killing more than thirty innocent civilians. While both theUnited Nations and the 

European Union criticized the air strikes, Yusufcondoned them with the argument that the USA 

“has the right to bombardterrorist suspects who attacked its embassies.” Nor did he object to the 

transfer of at least one Somali detainees to the Guantanamo prison.234 

 

 In May theTransitional Federal Parliament further passed an anti-terrorism bill introducedthe 

TFG, allowing the latter to freeze property of people suspected of (asopposed to found guilty of) 

terrorist activities. An even more draconian measureincluded in the same bill was the institution 

of capital punishment formembership of a terrorist organization—regardless of whether this 

entailedactual terrorist activities.235The situation was thus quite volatile and the future 

unpredictable by the summerof 2007. Before nevertheless venturing some guesses about the 

future, it seemsappropriate to provide an overview of the various external actors involved.236 

                                                 
234Somalia: TFG Takes Control,” African Research Bulletin. Political, Social and Cultural Series, vol. 44, no. 1 
(2007), 
235Report of the Secretary-General on the Situation in Somalia,” UN Documents, no.S/2007/381 (25 June 2007), 15. 
 
236 ibid 



87 
 

4.3.1 Non –Somali actors 
The 2006/7 crisis brought into play a number of external actors, most of whomhave been 

pursuing their national or organizational agendas regardless of theircompatibility with the 

interests of the Somali people.The various humanitarian agencies constituted a partial exception, 

doing theirbest to cater for the innocent victims of the struggle, the refugees and 

internallydisplaced persons, under extremely challenging circumstances.237 As will beobvious 

from the account above, the United States has been quite activethroughout the crisis, yet almost 

exclusively pursuing its own security agendawith little regard for the Somali population. In 

addition to this, a plethora ofneighboring states and international organizations have also been 

involved238 

4.3.2 International Organizations 
Having served as the “midwife” of the TFG, it is hardly surprising that theSubregional 

organization for the Horn of Africa(HoA), IGAD, has been unswervingly on the sideof this so-

called “government,” also because Ethiopia has a large say in theorganization. IGAD was thus, 

from the very start, very favorably inclinedtowards the TFG’s request for armed protection239 as 

well as in favor of arelaxation of the arms embargo on Somalia in order to allow for a build-up 

ofarmed forces loyal to Yusuf and his entourage.240 In June 2006 the organization(minus Eritrea) 

followed Kenya’s lead in imposing various sanctions, includinga travel ban, on what it called 

“warlords,” some of whom they also wantedprosecuted for crimes against humanity.241Likewise 

without Eritrea’sparticipation, IGAD heads of state and government met in January for 
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anextraordinary meeting at which they voiced no opinion on the Ethiopianintervention, yet took 

note of its intention to withdraw, urging the internationalcommunity to take steps to prevent the 

emergence of a “security vacuum.”242 

 

Due to the organization’s weakness, however, its actual role has mainlyconsisted in putting 

pressure on the African Union.The AU, in turn, could not easily go against one of the REC’s 

designated as its operational arms in the making—or against the expressed wishes of its host 

country, Ethiopia—and especially not at a historical juncture where its utility was being assessed 

by the world community with a view to granting much needed external support.243 Moreover, 

considering that the OAU had already recognized the TNG, the AU chose to view the TFG as a 

simple successor which made its support for the latter almost preordained.244 The actual role of 

the AU was, however, quite modest, mainly because of a lack of armed forces and other 

resources. Having first dispatched a fact-finding mission and then acknowledged the need for the 

dispatch of “peacekeepers” to assist the TFG—and having endorsed the proposal by the United 

States and IGAD to lift orrelax the arms embargo the Peace and Security Council in January 

2007 mandated apeacekeeping mission (AMISOM) to take over from the Ethiopian forces. 

Eventhough it was mandated to comprise 8,000 troops —and partly financed by EUand US 

support of €15,000 and $14,000, respectively 
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4.3.3 Response from the New Government 
The new Somali government has many challenges ahead, but it is crucial that it ensuresthat basic 

protection and services are provided to the capital’s sizeable displacedpopulation. In the longer-

term it is also vital that Somalia ends the culture of impunity inwhich abuses against displaced 

persons occur. In the few months since the government came to power, the signals have been 

mixed. 

In his September 16, 2012 inaugural address the new Somali president, Hassan Sheikh 

Mohamud, identified security as one of his main priorities.245Improving security andequally 

important, developing professional and accountable security forces, is clearlycritical in any effort 

to protect IDPs—and Somali citizens more broadly. On November 25, 2012, President Hassan 

Sheikh also publicly committed to hold to account governmentforces responsible for abuses, 

including rape, although he said that the death penaltywould be applied.246A commitment to end 

impunity is a positive step towards ensuringjustice for victims and deterring future abuses, but 

the new Somali government shouldplace a moratorium on executions with a view to abolishing 

the death penalty, and insteadfocus on improving the quality of police response and 

investigations, as well as the functioning of the judiciary.247 

4.3.4 The Diplomatic and Donor Community 
Throughout the course of the famine and during its immediate aftermath in the last months of the 

transitional government, the diplomatic community focused primarily on achieving the aims of 

the political roadmap, often overlooking human rights abuses, questions of impunity, and the 
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complex relationship between aid, armed groups, and rights abuses. Calls for accountability have 

tended to focus on financial and budgetary accountability rather than accountability for abuses 

against the population. At the political level, the international community has begun to raise 

concerns over SGBV. Rape of IDPs has been referenced in numerous UN reports and in UN 

resolutions on Somalia.248 The donor community has increased funding to agencies providing 

assistance to survivors of sexual and gender-based violence.249 

 
4.4 Post-9/11 and its effects on the human rights situation in Somalia 
 
Since 9/11 Somalia has attracted growing attention as allegedly one of the mostlikely breeding 

grounds for terrorism. The actions taken by the United Statesand its allies (mainly Ethiopia) in 

the years 2006-07 seem to have pushed thistroubled country over the edge, plunging it back into 

chaos.It all seems to have begun with US efforts to enlist the support for its war onterror from 

various Somali warlords, including some who were formally parts ofthe TFI, but had broken 

ranks with President Yusuf. Even though it has not beenofficially confirmed, the United States—

seemingly acting through the CIA andthe private military company “Select Armor”—was in the 

beginning of 2006“handing suitcases full of cash to warlords on the streets of Mogadishu,” 

asbluntly put by John Prendergast and Colin Thomas-Jensen, who estimated thecash flow to be 

$150,000 per month. 250 

The outcome of these efforts was theformation in February 2006 of an Alliance for the 

Restoration of Peace andCounter-Terrorism (ARPCT, sometimes referred to as ATA: Anti-
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TerroristAlliance).251The rationale for the Bush Administration’s support for the ARPCT was 

spelledout by Assistant Secretary of State for African Affairs Jenday Frazer, accordingto whom, 

“We will work with those elements that will help us root out al-Qaedaand to prevent Somalia 

becoming a safe haven for terrorists, and we are doing itin the interest of protecting America.”252 

By 2006, the general impression wasindeed spreading in the United States that Somalia 

represented a special threatwith regard to terrorism, but there was very little concrete about this 

impression,e.g. concerning who might do what to whom and how. 

 The US State Departmentin the 2006 edition of its Country Reports on Terrorism thus only 

listed oneSomali organization as terrorist, namely the aforementioned (and probably nolonger 

existing). It further claimed that three individuals were hiding inSomalia, enjoying the protection 

of the Council of Islamic Courts and Al-Shabaab leadership: FazulAbdallah Mohammed, Abu 

Talha al-Sudani, andSaleh Ali SalehNabhan, suspected for complicity in the 1998 

embassybombings and a 2002 hotel bombing in Kenya.253The US Treasury further listedfour 

individuals (Abbas Abdi Ali, Hassan DahirAweys, Ahmad Ali Jimale andAbdullahi Hussein 

Kahie) on its “Terrorist Exclusion List” along with severalcompanies and other entities located 

in Somalia, i.e. Al Barakaat (severalbranches and subsidiaries), Al Haramain (several branches 

and subsidiaries),HeyatulUlya and Somali Internet Company as well as two organizations 

locatedelsewhere but providing aid to Somalia—the Somali Network AB (in Sweden)and Somali 

International Relief Organization (in the USA).254 AIAI wasincluded in the US “Terrorist 
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Exclusion List,” but not on the US StateDepartment’s list of designated “Foreign Terrorist 

Organizations”.255These US listings have seemingly been more or less carbon-copied to that of 

theUnited Nations. The UN Security Council’s “1267 Commission” thus includedon its list of 

individuals and entities associated with either the Taliban or AlQaeda the AIAI, Al-Barakaat, 

HeyatulUlya, the Somali International ReliefOrganization, the Somali Network  as well as Ali 

Abbas Abdi, MaxamedCabdullaahCiise, Hassan DahirAweys, Ali Ahmed NurJimale, 

AbdullahiHussein Kahie, and Abdullkadir Hussein Mahamud.256 The European Union’sterrorist 

list, on the other hand, does not list any individuals or entities based inSomalia.257Thus as USA 

and its allies hunted the alleged terrorists it changed the lives of money Somalia who depended 

on Hawala system of money lending system among other benefits. 

  Other issues:  

4.5 The culture of impunity 

The United Nations Commission on Human Rights defines impunity as “the impossibility,de jure 

or de facto, of bringing the perpetrators of violations to account—whether incriminal, civil, 

administrative or disciplinary proceedings—since they are not subject toany inquiry that might 

lead to their being accused, arrested, tried and, if found guilty,sentenced to appropriate penalties, 

and to making reparations to their victims”258. Impunity, then, implies a political and social 

climate or culture in whichlaws against human rights violations are ignored or insufficiently 
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punished by the state. Asthe above definition suggests, impunity may be the result of 

discriminatory legal practicesthat insulate state agents from laws protecting human rights or that 

explicitly sanction suchviolations in certain contexts (e.g. during wartime or periods of 

emergency rule), or itmay be the result of the weakness of political and judicial mechanisms 

needed to punishviolations of human rights. Impunity, then, may be the result or outcome of 

deliberatepolicies of repression or the consequence of unbalanced power relations across the 

variousarms of the state259. 

 

Impunity continues to prevail in Somalia for serious human rights abuses, some of which 

constitute war crimes. No one has been held accountable for the massive human rights abuses 

committed in Somalia over the past two decades of armed conflict. Little progress has been made 

by the TFG in fulfilling its commitment to address justice and reconciliation under the 2008 

Djibouti Peace Agreement.Human rights defenders have suggested that without any measure 

taken to address accountability for war crimes and other human rights abuses in Somalia, the 

protection of civilians and the human rights situation in Somalia will not improve. The 

establishment of an independent and impartial Commission of Inquiry, or similar mechanism, to 

investigate crimes under international law committed in Somalia and to make recommendations 

to address impunity in the country is therefore essential.260 

 

Amnesty Internationalwhich is a forefront agency in reporting atrocities committed in Somalia 

has welcomed statements by the Independent Expert on the situation of human rights in Somalia 
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and the Deputy High Commissioner for Human Rights in favor of systematically documenting 

the most serious abuses in the country.261 

Indiscriminate and brutal warfare between ranges of actors continues to increase in Somalia. The 

human rights situation in Somalia has significantly deteriorated following the December 2006 

invasion of Ethiopian troops in support of the Transitional Federal Government of Somalia 

(TFG). 262 

 

The humanitarian situation is evidently dismissal and rapidly deteriorating as a result of current 

lifethreatening food and water shortages which have been further aggravated by high inflation 

and the global crisis in commodity prices.263Fighting has continued in civilian areas of 

Mogadishu whilst also intensifying in towns in South and Central Somalia. This has had 

devastating impacts on the civilian population. The current attention accorded to Somalia by the 

international community is inadequate and generally misdirected. Political issues continue to 

dominate the discussions and thus, as a result, the human rights situation is neglected and 

ignored at a terrible cost to civilians and in particular to human rights defenders (HRDs). There 

is currently no international human rights presence in Somalia.264 

 

Civilians in general have suffered from massive rights violations but certain groups of the 

population, notably human rights defenders (HRDs) and in particular journalists, have been 

subjected to persistent and targeted violations. Human rights activists have come under 

considerable attack notably with the apparent closure by the TGF forces of the Elman Human 
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Rights organization, which was one of the country’s oldest human rights NGO.265 As a result, a 

significant number have been forced into exile: the chairperson of Somali Human Rights 

defenders Network and its legal adviser are currently living in exile in Uganda. Peace activists 

have also fallen victim of targeted killings. Those still operating on the ground, notably the Peace 

and Human Rights Network (PHRN) have resigned themselves to using self-censorship in order 

to protect themselves from TFG and insurgent attacks. In spite of this they continue to be 

subjected to intimidations and threats. On the 11th June 2008 Somali peace activist, Executive 

Director of the Women Care Organization (WOCA) and founding member of the Peace and 

Human Rights Network (PHRN), Mr. Mohammed Abdulle Mahdi “ Qeylow”, was killed in 

SwkBa‘ad in Northern Mogadishu.266Somalia is at present the second most deadliest place in the 

world to be a journalist, after Iraq, and the situation has continued to rapidly deteriorate ever 

since the Ethiopian invasion.267 This has created a climate of intimidation and fear which greatly 

hampers freedom of expression amongst these key proponents of human rights. Journalists and 

media organizations in all regions have reported harassment, killings, detention without charges 

and assaults. 268 

 

4.6 The relevance of the ICC debate to Somalia: Lessons from the region 

Historically, the idea of retributive justice through prosecutions has existed for a very long time 

and has beenconsidered as the most appropriate tool for addressing war crimes and past human 

rights abuses269. Thus, retributive justice is known to the respective legalsystems of Africa and 
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appears in national criminal codes. In recent times however, the idea of prosecuting 

andpunishing individuals, based on a set of international norms with supposedly universal 

application, has emerged. 

 

Hitherto, states were the subjects of international law and hence individuals could not be held 

liable for crimespurportedly committed in breach of international law270. The belief was that the 

pursuit ofinternational justice would prevent the reoccurrence of future abuses, provide 

retribution as a way for cleansingsociety of the evils, which were occasioned by the abuses, 

facilitates national reconciliation, and establish the truth ofthe abuses as well as serve as a 

catharsis for future prosecutions271. In light of this, the internationalcommunity then embarked 

on initiatives to prosecute alleged violations of international crimes and other heinousbreaches of 

human rights in Africa. In Rwanda and Sierra Leone ad hoc war tribunals were set up to 

prosecute allegedperpetrators of war crimes. Similarly, the International Criminal Court (ICC), 

which is a permanent international body,has initiated proceedings into alleged abuses in some 

respective conflict situations of Africa272. 

 

International humanitarian law as encapsulated in the Geneva Conventions of 1949 

(Conventions) with their 1977protocols require State Parties to hold perpetrators accountable for 

“grave breaches” of the Conventions which occurs international conflicts within their territories. 

Alternatively, these states are required to hand over perpetrators toany of the contracting parties 

for accountability273. Article 50 of the Geneva Convention I defines“grave breaches” to include: 
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“willful killing, torture or inhuman treatment, including biological experiments, willfully causing 

great suffering or serious injury to body or health, and extensive destruction and appropriation of 

property notjustified by military necessity and carried out unlawfully and wantonly” and which 

are meted out “against persons orproperty protected by the Convention.” Further, Article 3 and 

Protocol II of the Geneva Conventionsprovide forindividual accountability for breaches which 

are committed during internal armed conflicts. 

 

The International Criminal Court (ICC) is based at The Hague, in the Netherlands. The Courthas 

been inaugurated on 11 March 2003.274 As an international permanent judicial organ, this 

Court has been tasked to entertain those cases which are of concern to the international 

communityas a whole. These cases are genocide, crimes against humanity and war 

crimes.275Perhaps, with the exception of genocide, these international crimes were committed 

inSomalia, and as result, it is imperative to ask whether the ICC can have jurisdiction to 

prosecutethose who bear the greatest criminal responsibility for the crimes against humanity and 

war crimesthat occurred in Somalia from 1991 to 2012.276 

 

 The Statute of the Court defines one of the elements of the jurisdiction of the Court as 

rationetemporis jurisdiction.277 The Court is limited to the crimes occurring after the entry in to 

force ofthe Statute, namely 1 July 2002.278 Therefore, the rationetemporis of the Court is only 

applicableto events that occurred after the entry in to force of the Rome Statute, and as a result, 

the Court hasno jurisdiction to consider the case of Somalia. Furthermore, the Somali 
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government is not astate party to the Rome Statute and this renders that the ICC has no 

jurisdiction to entertain thiscase. 

A number of states on the African continent have variously experimented with 

transitionaljustice. The Republic of South Africa279, Rwanda,280Chad, Sierra 

Leone,281Nigeria,282Ghana,Zimbabweand Liberiahave specifically established Truth and 

ReconciliationCommissions (TRCs). Some countries, such as Liberia, Sudan, Mozambique and 

Angola, have dealtwith the question of justice by deciding (expressly or otherwise) to avoid it. 

While otherssuch as the Democratic Republic of Congo (DRC) and Burundi283have inclusively 

agreed and signed. 

With its diverse natural resources284 the DRC suffered from thirty two years of dictatorship,the 

end of which resulted in a many year devastating and complex conflict. The coloniallegacy of 

problematic citizenship of the Banyamulenge,285human rights violations arisen fromyears of 

dictatorship as well as the crisis in the Great Lakes, particularly the consequences ofHutu-Tutsi 

conflict in both Rwanda and Burundi 286can be identified as its main causes.The Congolese 

conflict has been characterized by appalling widespread and systematichuman rights violations. 

Many, if not all, sides to the conflict have regularly used the tactic ofmurdering, raping, maiming 

and terrorizing civilians. International and Congoleseorganizations have reported that most 
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rebels were recruiting child soldiers, committed rapeand sexual violence andatrocious acts like 

cannibalism, mutilation and the burying of livepeople as well as illegal exploitation and 

trafficking of natural resources of the DRC.287 

Furthermore, On March 31, 2005, the U.N. Security Council adopted Resolution 1593288 in light 

of findings of the International Commission of Inquiry on violations of international 

humanitarian law and human rights law in Darfur,289 deciding to refer the situation in Darfur 

since July 1, 2002, to the Prosecutor of the International Criminal Court (ICC). The Resolution 

requires the Government of Sudan and all other parties to the conflict in Darfur to cooperate fully 

with, and provide any necessary assistance to the Court and the Prosecutor. For the Security 

Council, such a resolution represented a precedent in exercising its power of referral.290 

On June 6, 2005, the Prosecutor of the ICC announced he was opening investigations into the 

events in Darfur. These led to the indictment of two high-level Sudanese officials in 2007 against 

whom the ICC issued arrest warrants.291 On July 14, 2008, the Prosecutor of the Court applied to 

the Court for a warrant of arrest against the Sudanese President, Al-Bashir, for aiding and 

abetting of crimes of genocide, crimes against humanity and war crimes in Darfur.292 

Under President Al-Bashir, Sudan signed the Rome Statute on September 8, 2000, but has not 

yet ratified it. Based on that, the Sudanese government rejects the jurisdiction of the ICC arguing 

                                                 
287 HRW ‘War Crimes in Kisangani: The Response of Rwandan-backed Rebels 
to the May 2002 Mutiny’, 20-08-2002; ‘The War within the War: Sexual Violence Against Women and Girls 
in Eastern Congo’, 20 June 2002. <http://hrw.org/english/docs/2002/08/20/congo4226.htm>; 
288  S.C. Res. 1593, U.N. Doc. S/RES/1593 (31 March 2005).   
289  U.N. Secretary-General, Report of the International Commission of Inquiry on Darfur to the United Nations 
Secretary-General 118 (January 25, 2005), U.N. Doc. S/2005/60 (1 February 2005).   
290  Julie B. Martin, The International Criminal Court: Defining Complementarity and Divining Implications for the 
United States, 4 Loy. Int'l L. Rev. 109 (2006). 
291 ICC, The Prosecutor v. Ahmad Muhammad Harun ("Ahmad Harun") and Ali Muhammad Ali Abd-Al-Rahman 
("Ali Kushayb") (2007), available at http://www.icc-cpi.int/cases/Darfur/c0205.html , [last accessed Dec. 05, 2008].   
292 ICC, Prosecutor's Statement on the Prosecutor's Application for a warrant of Arrest under Article 58 Against 
Omar Hassan Ahmad AL BASHIR (July, 2008), available at: http://www.icc-cpi.int/library/organs/otp/ICC-OTP-
ST20080714-ENG.pdf, [last accessed Dec. 05 2008, ]  
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that Sudan is not a signatory to the Rome Statute,293 and that Sudan's own judiciary has sole 

jurisdiction over crimes in Darfur, and is thus qualified and ready to try those accused of any 

violations there.294Some observers consider such outside involvement a breach of the principles 

of national sovereignty since the Sudan had not ratified the Rome Statute.295 

 Although specific sanctions were supposed to be imposed within 30 days of the resolution, as of 

July 1, 2005, the United Nations had yet to implement these sanctions. The referral of the 

situation in Darfur by the United Nations Security Council to the International Criminal Court 

(ICC) is unprecedented. This was the first time that a country had been referred to the ICC by the 

United Nations. The international community is hoping that the involvement of the ICC, the first 

permanent criminal court established by the international community, will bring the people 

responsible for the violence in Darfur to justice. An investigation of the situation in Darfur was 

opened by the ICC in May 2005.296 

In addition to the above mentioned cases, The ICC is currently undertaking investigations into 

the conflict situation in the Republic of Kenya.297Given the failure of the Kenyan Government to 

address impunity for the crimes perpetrated during the post-election violence of 2007-2008, the 

ICC opened an investigation into these crimes on March 31, 2010. The Government initially 

showed some willingness to cooperate with the ICC, which transformed into opposition when the 

ICC Prosecutor revealed its list of six suspects– including senior politicians – in December 2010. 

When on March 8, 2011, the ICC delivered its decision granting the Prosecutorrequest for the 

                                                 
293 U.N. Doc., A/CONF.183/9 (17 July 1998). The Statute entered into force on 1 July 2002.   
294Sudan Tribune, Sudan rejects ICC jurisdiction, says one suspect held (Feb. 27, 2007), available at: 
http://www.sudantribune.com/spip.php?article20473, [last update Nov. 21, 2008]. 
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icc%E2%80%99s-involvement-in-sudan/ , [last accessed Dec. 05, 2008].   
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delivery of summons against the six suspects to appear in April 2011, the Kenyan authorities 

intensified their efforts to prevent the proceedings from continuing, lobbying for the United 

Nations (UN)Security Council’s deferral of the ICC proceedings for one year underArticle 16 of 

the Rome Statute298. Moreover, on December 22, 2010,the Parliament passed a motion 

requesting the executive to take stepsto withdraw from the ICC Statute299. In addition, a few days 

before theinitial appearance of all suspects before the ICC, on March 31, 2011, the 

Government filed a request for inadmissibility of the cases on the groundthat with the new 

Constitution it was now in capacity to investigate thecase300 

Numerous Kenyan official Commissions' reports1 as well as International Non-Governmental 

Organizations'(NGO) reports have denounced the politically instigated ethnic clashes that 

occurred atthe occasion of the 1992 and 1997 presidential elections. Despite State knowledge of 

such violations, noone was prosecuted for the massive crimes committed in Kenya. This culture 

of impunity is undoubtedly onereason for the recurrence of such human rights violations, notably 

those committed at the occasion of theDecember 2007 presidential elections. The fight against 

impunity of the most serious crimes is an importantway of preventing further violations. Along 

this line, State Parties to the International Criminal Court (ICC)Statute have announced that they 

are “determined to put an end to impunity for the perpetrators of thesecrimes and thus to 

contribute to the prevention of such crimes”301. 

Additionally, since the 2007/2008 post-election violence, Kenya initiated special committees, 

like the WakiCommission (officially the Commission of Inquiry on Post-Election Violence 

                                                 
298Rome Statute: Article 16  
299It was feared that a bill, seeking the same effect and repealing the International Criminal Act of 2008, 
would be tabled. However, as of the end of April 2011, no such bill had been tabled 
300Observatory for the protection of human rights defenders annual report 2011 
301Preamble of the ICC Statute 
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established by the Government in February 2008), to investigate the clashes in Kenya and the 

factors influencing human rights situations.302 

The reports distinctly request national authorities to take every measure to fight against impunity 

of the most serious crimes. The Waki Commission released its report in October 2008 with the 

recommendation that aSpecial Tribunal for Kenya be formed, failure to which the International 

Criminal Court (The ICC) would takeover the case. However, so far the State has not been able 

to concretely address this issue showing a lack ofcommitment to putting end impunity. It is up to 

ajudicial body, like the ICC, to qualify the crimes committed in Kenya.303 

 

4.8 Conclusion 

Somalia and its people have endured a lot of mistreatment from the people who were supposed to 

protect it.Even though the country is prone to cyclical drought; it is the persistent violence 

againstcivilians, repeated displacement, and predatory looting by armed groups, widespread 

pillaging and looting of civilian property; rape; attacks on humanitarian workers; mass arbitrary 

arrests and mistreatment of detainees that have produced serious human rights and humanitarian 

catastrophe on several occasions in the last 20 years.Notably among the violators as mentioned 

in this chapter are The TFG forces, Ethiopian forces, AMISOM forces and insurgent forces like 

the Al-Shabaab militia forces. For deterrence purposes the chapter has mentioned Somalia’s 

neighboring countries like Kenya and Sudan whose leaders or citizens have committed 

international crime and the Hague-based ICC is taking over their case for investigation. 
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CHAPTER FIVE. 
 

5.1 CONCLUSION 
 
SUMMARY 
The overthrow of President SiadBarre in 1991 marked a turning point in Somalipolitics, 

economy and society. After the ousting of Barre regime by the Rebel forces in 1991,turmoil, 

factional fighting, and anarchy ensued in Somali. The Somali National Movement (SNM) gained 

control of the north, while in the capital of Mogadishu and most of southern Somalia, the United 

Somali Congress achieved control. Somalia had been without a stable central government since 

Mohamed SiadBarre fled the country in 1991.Since then, Somalia has suffered from civil-war, 

widespread famine, broken infrastructure, rampant human and civil rights abuses, poverty, 

human trafficking, rape, murder and corruption at every level of society. Somalia’s history has 

been marked by permanent violence, military coups, murders and radical Islamic militancy. 

Subsequent fighting among rival faction leaders had resulted in the killing, dislocation, and 

starvation of thousands of Somalis and this led the United Nations to intervene militarily in 1992. 

 

The legal framework and jurisprudence in Somalia is manifested in three principle ways:  

traditional or customarylaw practiced through elder councils/clan leaders; Islamic law practiced 

throughsharia courts, and secular law through an ordinary court system.304Accordingly, 

traditional or customary law is the most prevalent legal system in today's Somalia.In their role as 

enforcers of law and order within and between clans, traditional leaders have come under 

sustained pressure from Somalia’s long-lasting environment of conflict, rapid socioeconomic 
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change and the absence of law and order. 

Traditional mechanisms and structures have faced major challenges inSouthern Somalia.The 

traditional structures in South Central Somalia are different and more composite, fragmented, 

weakened and confused than in the North, for a range of reasons: First of all, the ethnic 

composition of people are very different due to a heterogeneous mix of sedentary agriculturalist, 

agro-pastoralist, old urbanized cultures along the coastline and pastoralist people - all with 

differing cultural heritage and traditional structures. Secondly, the history including the colonial 

experience is different and with that a diverse historical social construction of the traditional 

structures. Finally, the dynamics of the civil war in the South differed as well, resulting in an 

equally different impact on the traditional structures. 

Like much of Africa, the impact of colonialism left its imprint on Somalia. During the time of 

colonialism, the European powers – France, Britain and Italy – divided the Somali nation 

amongst themselves, partitioning Somalia into five separate parts or “protectorates”. While one 

portion remained under the control of Kenya, the Ogaden province was given to Ethiopia’s King 

Menelik by the British Empire. Although British Somaliland and Italian Somaliland were united 

at independence on 1 July 1960, the French kept Djibouti under colonial administration, and the 

region did not gain independence until 1977. The effects of this partitioning continue to permeate 

Somali society today. A substantial minority of Somalis fall outside the country’s boundaries 

while the northern region of Somalia (former British Somaliland) continues to push for a 

withdrawal from the south.  In Somalia, current patterns of development and human rights reflect 

the historical processes of state formation, marginalization, and exploitation. The development of 

the modern Somali State was not a peaceful process.  
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The intervention by state and non-state actors has not helped in ending impunity and human 

rights violations leading to fundamentalism   

 

The Somali civil war can be ascribed to a number of multiple and complex factors, of which Elmi 

and Barise have identified three main causes. Prominent amongst these is Somalia’s colonial legacy. 

While the “decolonization process created large numbers of new territorial states in the European 

image … for the most part it neither took account of existing cultural and ethnic boundaries, nor 

created new nations to fit within them.”. The second factor fuelling the conflict was the competition 

for power and resources among the various clans and militia groups. Here the control of key cities, 

ports and airports, checkpoints, agricultural areas and foreign aid became heavily contested resources 

amongst vying militia groups and various clans. Thirdly, state repression fuelled resistance. For 21 

years, the military regime used excessive force and collective punishment to suppress opposition, 

with little regard for human rights. Inevitably, when the opportunity arises, repression leads to 

resistance. 

In 1992, responding to the political chaos and humanitarian disaster in Somalia, the United States and 

other nations launched peacekeeping operations to create an environment in which assistance could 

be delivered to the Somali people305. By March 1993, the potential for mass starvation in Somalia 

had been overcome, but the security situation remained fragile. On 3 October 1993, US troops 

received significant causalities (18 dead over 80 others wounded) in a battle with Somali gunmen. 

When the United States and the UN withdrew their forces from Somalia, in 1994 and 1995 

respectively, after suffering significant casualties, order still had not been restored. 

 

 

                                                 
305RDP – note however that population figures are extrapolations, and are highly contentious 
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Finally, the study highlighted the significance ofthe International Criminal Court (ICC) intervention 

in Somalia since crimes against humanity is allegedly committed.The International Criminal Court 

(ICC) is based at The Hague, in the Netherlands. The Court has been inaugurated on 11 March 2003. 

As an international permanent judicial organ, thisCourt has been tasked to entertain those cases 

which are of concern to the international community as a whole. These cases are genocide, crimes 

against humanity and war crimes. Perhaps, with the exception of genocide, these international crimes 

were committed in Somalia, and as result, it is imperative to ask whether the ICC can have 

jurisdiction to prosecute those who bear the greatest criminal responsibility for the crimes against 

humanity and war crimes that occurred in Somalia from 1991 to 2012 

 

5.2 Key findings 
The study found that Somali state was heavily dependent on foreign aid. As this aid declined in 

the late 1980s, political and economic competition among the elite was turned inwards over 

Somalia’s local resources.The study depicted that the conflict in Somalia from its onset was 

caused by clannism and nepotism and unequal distribution of the natural resources whereby the 

country was divided between the northerners (marginalized) and the southerners (elites) as some 

quarters had claimed in this study.  

As a result of the continuous fighting in Somalia since 1991 a very large number of Somalis have 

become internally displaced persons (IDPs). There are approximately 184, 000 IDPs in 

Mogadishu and its surroundings alone. The total figure for IDPs in all of Somalia is now 

estimated to be 1 129 000 persons306 

The study further found that external forces is never a solution for Somalia conflict, this is 

clearly indicated by the fact that Somalis view this as external aggression hence a home ground 

                                                 
306UN High Commissioner for Refugees, UNHCR alarmed by resumption in mortar attacks in Somalia's 
Mogadishu, 



107 
 

efforts is the solution for that matter. Fundamentalism and extremism took centre stage whenever 

chaos erupted in Somalia that is why Al-Shabbab is a menace in Somalia at the moment. 

Crimes against humanity were allegedly committed in Somalia. In this study, it hasbeen 

determined that they fit the conventional and jurisprudential requirements, and therefore,such 

crimes were committed in Somalia during the military regime in Somalia. 

War crimes were also allegedly committed, and the study exposed that such crimes 

werecommitted against the people of Somalia. The Four Geneva Conventions and other 

internationalhumanitarian laws have been violated during the armed conflict in Somalia by 

allparties; murder, torture, inhuman acts, killings, war prisoners, wanton destruction of 

cities,town, villages or devastation not justified by military necessity, attack, or bombardment, of 

bywhatever means, of undefended towns, villages, dwelling or buildings were the order of the 

day. 

The study has examined the failure of the governments of Somalia for not establishing anational 

criminal tribunal for the gross human rights violations that occurred in Somalia.Because the 

primary onus of accountability for the acts of human rights violators rests with the 

Somaligovernment, domestic trials must be considered as an important potential mechanism 

foraccountability. 

 

5.3 Recommendations 

The following policy recommendations are considered crucial in the efforts to address the human 

rights issues in Somalia. 

The study recommends that future Security Council resolutions strongly condemn violations of 

international human rights and humanitarian law by all parties to the conflict, including Somalia 

Federal government, Ethiopian forces and AMISOM forces; stress that individual perpetrators of 
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serious international crimes will be held accountable; emphasize the applicability of international 

human rights standards to Somalia; urge that all parties to the conflict protect journalists, human 

rights defenders and humanitarian aid workers from attacks; and call on the Somali Federal 

Government, and other actors to facilitate the delivery of impartial and independent humanitarian 

assistance to all vulnerable civilians.307 

The study is making a call for the capacity of the UN Office of the High Commissioner for 

Human Rights to be increased in order to monitor and publicly report on human rights abuses, 

provide technical assistance to the international agencies on human rights and justice sector 

reform, support the establishment of a human rights commission and support human rights 

defenders throughout Somalia.308 

 

The study further calls for the establishment of an international commission of inquiry to 

investigate reports of violations of international human rights and humanitarian law in Somalia 

since 1991 to date  by all parties; identify the perpetrators of such violations with a view to 

ensuring that those responsible are held accountable; map the most serious past crimes that might 

require further future investigation; and formulate recommendations on appropriate mechanisms 

for justice and accountability, including criminal prosecutions.309 
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Ensure that any international peacekeeping force in Somalia is authorized to protect civilians and 

includes a strong human rights component tasked with monitoring, investigating and publicly 

reporting on human rights abuses throughout Somalia.310 

Equally important,the study recommends that, the Somalia Federal government should distribute 

the natural resources fairly. 
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