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ABSTRACT

The exercise of exclusive state sovereignty is @gdlyethe preserve of independent
states. Since the end of the cold war, the workldxerienced a gradual change in the
notion of the exercise of state sovereignty arithg departed from that envisaged by the
Treaty of Westphalia of 1648. The creation of ntatesactors in the form of judicial
institutions and particularly the International i@mal Court (ICC) has impacted the
manner in which some states, particularly in Afr@ee governed. By operation of
international criminal law and universal jurisdartiof the ICC, a state such as The Sudan
for instance, has a serving president against wivamants of arrest have been issued by
the ICC for crimes against humanity. His physicatess to the world particularly in
states which are willing to co-operate with the I@Ceffecting the arrest is restricted.
The research concludes that there is demonstnatjeaict of the operation of international
criminal law through the International Criminal Gbin some of African states’ exercise
of sovereignty. Absolute sovereignty is thereforet rrealizable and domestic
constitutional security of tenure of heads of stated government as well as other senior
states officials cannot shield them from prosecutior crimes against humanity.
Attention has been paid to Kenya and ICC casedhasgaper seeks to examine whether
the entry of the International Criminal Court inttee Kenyan jurisdiction in order to try
the suspects of the post elections mayhem of beteeember 2007 and February 2008
has interfered with its sovereign authority. Theeaach is limited to events of between
December 2007 and March 2011-from the beginningp@dt elections violence to
indictment of suspects of the violence at the Hagudarch 2011.While noting that the
country (Kenya) is not on trial but individualsetistudy concludes that pursuant to the
entry of ICC in Kenya, there has been impact orntips] structures of governance and
exercise of exclusive authority and Kenya’'s intéoral image both positively and
negatively. This research concludes that politidahnges alone cannot be sufficient
reason to conclude that Kenya’'s sovereignty has kabstantially undermined. Rather,
the rule of law must be upheld and there must kewtability for crimes in the interest
of justice.
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CHAPTER ONE

INTRODUCTION
1.1 Introduction
The classic model of state sovereignty which esasgntvested states with exclusive and
unfettered sovereign authority has undergone toamsftion since the 16 century;
following world events such as the two world wafsymulation of international
legislation and creation of international organgd anstitutions. The evolution has
occurred more as the world gradually becomes iaterected economically and in
matters of criminal justice and human rights. WoN@r | events which resulted to loss
of lives, destruction of property and gross abus&ndamental human rights brought
about the need for international penal processesradicate impunity and to ensure
lasting order and peace in the world. The clamoubring to justice cases of abuse of
human rights gained ground gradually across thédyattracting even the last expected
of states like Turkey which had historically exiéa outrageous behavior towards its
citizens and states such as Germany which was krfowmggression against other

nations®

Debates abound as to whether the principle of sxyerauthority of a state is relevant in
the contemporary international system. While sagetg is understood as a platform on
which a state exercises power over its citizensitéey and structures, a state cannot
escape international scrutiny when power is abussdlting to crimes which affect the

human race under the guise of sovereignty. Theiagjmn of criminal justice to tame

! Maogoto J.N,International Criminal Law and State Sovereigntyersailles to Romé& New York:
Transnational Publishers 2003) p.33



sovereign excesses when crimes against humanigoarmitted transcends the existence
of customary international law which is the law armgamations and not the law governing
them and which applies horizontally, meaning th#t states conventionally have

characteristics of sovereignty and none has supeertterity over the othér.

It is on this basis that international judicial rhanisms and institutions were set up to
ensure accountability for human rights violatiohke exercise of jurisdiction of some of
the institutions such as the International Crimir@burt (ICC) transcends state
sovereignty since its focus is on the interestsurhanity as opposed to a particular state
or individual. In this context, absolute soverdéjygm international parlance is therefore
not realizable and the notion that absolute sogetgi can be achieved is a

misunderstanding brought about by its theologioal political definitions’®

The paradox of the existence of shared state sigmyeon the other hand is its capacity
to be willfully and conscientiously given away byt state itself Numerous
international treaties and conventions coveringassof criminal justice and which allow
jurisdiction across states, for instance the Rota¢ug& have over the years been ratified
by states and their applicability tested. In pursfithe promotion of fundamental human
rights, punishment for grave crimes and in ordeensure deterrence of crimes which

aggrieve humanity, non state judicial institutiosisch as the International Criminal

2 Shaw M.N. International Law (Cambridge: Cambridge University Pres8 eglition, 2008) p.6

% Ivan S., ‘State Sovereignty and Globalization: /Beme States More Equal?Georgia Journal of
International & Comparative Lawol.28 (2000) pp 381 & 402

* Brian F Havel, The Constitution in an Era of Supranational Adjcalion’, North Carolina Law Review,
2000 pp.257, 327



Tribunals for Rwanda (ICTR) and International Cmadi Tribunal Yugoslavia (ICTY)

were established.

The most perceived demonstration of the sharedrsmygy in recent times is the
increased involvement of international judicial ggeses in the governance of post
colonial third world statesparticularly thelnternational Criminal Court (ICC). Kenya,
Uganda, Libya, Democratic Republic of Congo (DRSudan, Mali, Central African
Republic and Cote d’lvoire are some of the statesvihich the ICC has undertaken

investigations and prosecutions, irrespective eirtbovereignty.

Kenya has acknowledged the role of international d&ad institutions in three profound
ways: Its support of the establishment ICC by yatd the Rome Statute, The recognition
in the 2010 constitution that all general rulesrmaérnational law and any treaty ratified
by Kenya shall form part of the law of Kenyand thirdly the enactment of the
International Crimes Act of 2009 However, the esamhich occurred between 2007 and
March 2010 mainly post elections violence, ICC Bshgations and subsequent
indictment of Kenya’s high ranking personalities the ICC created controversy
regarding the applicability of international criraldaw in independent sovereign states

and the viability of the doctrine of complementags enshrined in the Rome Statlite.

The violent events which occurred in Kenya durihg folitical transition after the

December 2007 general elections had implicationglwihave posed challenges for

® Article 2 (5) and (6) of the 2010 Kenya constibuti
® Article 1of the Rome Statute establishing the G@998.



Kenya as a state to date. Lives were lost, propisgroyed, citizens were displaced and
left homeless and subsequently became refugeespthrgry was polarized along ethinc
and political inclinations. The violence tore treuntry’s previous peaceful profile on the
world platform. Challenges of civil unrest, ethrddferences and intolerance, broken
economy, strained diplomatic relations and crimilmability sprung; causing Kenya to

form part global media focus for negative reasons.

In order to deal with the civil and political mayheand salvage the country from full
blown civil war, international intervention was argzed by the AU. It appointed a Panel
of Eminent Persons and with technical support by Wnited Nations, the panel
facilitated a mediation process between the maasigential competitors at the time,
Mwai Kibaki and Raila Odinga. A power sharing agament was agreed upon and it
entailed creation of the office of the Prime mieisand subsequently section 3 of the
1963 constitution was amended to create this offite Panel of Eminent persons also
recommended among other things the formation Goenmission of Inquiry into Post
Elections Violence (CPIEV). The CPIEV; after cordihg its investigations
recommended among other things; the establishmientiomestic judicial mechanism to
try the suspects behind the serious crimes comunitfeer the 2007 general electiéns
The Kenyan parliament showed little interest imforg an internal judicial tribunal as
recommended by the CIPEV to try the elections eelarimes; preferring instead to have
the International Criminal Court to assume thiserdlhis became a turning point for

Kenya legally, politically, economically and diplatically; issues which pose a

" Report of the Commission of Inquiry into Post-Eiew Violence, 2009, Kenya.



challenge to date following the indictment of sigthprofile Kenyans at the ICC and the

impending trials of the current president and legudy at the ICC.

What sets Kenya’s case apart is that for the finsé in the history of the International
Criminal Court, the prosecutor proceeded to ingasé and the Pre-trial Chamber
indicted six Kenyans for short term crimes agamsgnanity. The court has a pattern of
trying crimes committed over a long period of timening into years such as those
committed in Darfur, Democratic Republic of Congw d&orthern Uganda among others

where millions of lives were lost.

Secondly, the ICC is scheduled to try a sittingsggtent and his deputy for crimes against
humanity and elected into office the criminal clergrotwithstanding. All the other
African heads of states who have faced trial ati@@ were not in office at the time of
trial and as shall be discussed in a separate ehiapthis research, Kenya'’s cases will set

a precedent in the ICC and the world.

There was political resistance to accountability tloe post elections violence crimes
being tried by the ICC after the initial six susigewere named by the court’s prosecutor;
five of whom were high ranking government official@nce the reality of inviting the
ICC jurisdiction sank in, the Kenyan parliament Bacember 2%' 2010 debated and
unanimously passed a motion to have Kenya withdigvatification of the Rome Statute
and in effect, withdraw from the jurisdiction ofetinternational Criminal CouftThis

motion was not binding on the ICC as the law doetsapply retrospectively and the

8 “Daily Nation” December 2% 2010.



2010 constitutioh does not accommodate retroactivity. Parliamenthéurresolved to
amend the law and establish a special High Coursidin to try post elections violence

perpetrators.

This was followed by the diplomatic engagement leetwthe Kenya government and the
African states through the vice President at tmetiKalonzo Musyoka in 2011. The aim
was to persuade them to support Kenya’s questue tinee trials conducted in the country
of in Africa and not the Hague. Kenya also filedapplication to the ICC to challenge
the admissibility of the cases facing the six satp@ho bear the greatest responsibility
for the 2007 post elections mayhem. The fact thad€C dismissed Kenya'’s application
and upheld its jurisdiction over the matter raighd issue as to whether the court
underestimated Kenya’s capacity to investigate tands own crimes committed during

the post elections crisis. The court’'s main argunvesis that there was a situation of
“inactivity” in Kenya in terms of investigations dmprosecution of the post elections
violence, more so the high profile personalitieowiere implicated in the post elections

mayhem.

For purposes of this study, the time frame is kaito between December 2007 when
violence broke in some sections of the countryrdlfte presidential elections results were

announced and January 2012, when four Kenyan stigspece indicted before the ICC.

° Article 77 (4) of the Constitution of Kenya, 2010.



1.2 Problem Statement

The relevance of the international criminal justicéimes of conflict has been put to test
in Africa; particularly in the states characterizeg protracted conflict and the inability
by those states to use or apply existing judianstiiutions to prosecute and punish
offenders. Majority of the African states have fratl the Rome Statute which
substantially binds them to the jurisdiction of thebal court of the last resort. With
sections of Africa such as Darfur, Eastern Congental African Republic, Mali and
northern Uganda witnessing escalation of armed liconthere has been increased
intervention by the international bodies such as Alfrican Union, the United Nations
and more profoundly the ICC. The impact of thissmention has seen investigations,
indictment and prosecution of individuals culpalide crimes against humanity and
genocide, who are all African. This has resultad the belief that the ICC is biased as
its targets are leaders of small, developing antitigaly inconsequential African
countries and not powerful states such as the td@tates which is not without fault in

terms of commission of gross human rights violatieapecially through the gulf war.

The uniqueness of Kenya'’s case and the ICC is fotdeTraditionally, the ICC focuses

on crimes which not only meet the threshold of phevisions of the Rome Statute but
also factors in the period of time the conflict lp@ssisted. The time frame within which
crimes against humanity were committed in Kenya wheut two months and this
parallels decades of conflict in regions in suclbagur, Democratic Republic of Congo

or the northern Uganda among others.



Secondly, while referrals to the ICC by states sashJganda and DRC were made under
pressure by the Office of The Prosecutor (OTP) Wwhitough the prosecutor threatened
to seek authorization to commence investigations, Kenya situation was voluntarily
handed over to the ICC. There was political willetatertain international criminal trial
process in 2009 when the Kenyan legislature vogainat establishment of a domestic
tribunal to try suspects of the elections violengghout seriously weighing the attendant

consequences; both legal, diplomatic and political.

Thirdly, at the time of indictment of the four sesps by the ICC, the current president,
Uhuru Kenyatta, had not been elected into officee Tact that he was declared the
winner of the 2013 presidential political contesthwull knowledge that he was indicted
in March 2011 and scheduled to stand trial in tbericof the last resort also sets the
Kenyan case apart. Never in political history Hasreé been an election of a suspect of
crimes against humanity into presidential officed athis has created diplomatic
awkwardness between Kenya and the western nati@nscularly the United States of

America and Britain.

By willfully inviting an international legal actothe ICC, to investigate and commence
trials against the suspects of crimes categorized@st serious, did Kenya willfully cede
its sovereignty or was it actually compromised hg tatification of the Rome Statute in
2005 which embraced jurisdiction over its internal cmal justice system? By taking
steps to retreat from the ICC jurisdiction and tpting the ICC and African Union to

have the trials conducted at home, can the argurattthe west has manipulated



Kenya’'s sovereignty be sustained? Has the involwendd this actor profoundly
diminished Kenya'’s political authority and its capg to utilize its domestic structures to

prosecute crimes? Is Kenya'’s sovereignty malleable?

1.3  Objectives of the Study
This research paper seeks to cover and addresdltheing issues:
a) Discuss whether there is collision between sovard@igerests of a state and its
accountability for criminal acts of its citizenstltvKenya as the case study.
b) Determine whether or not Kenya's sovereignty, pult legal and international
relations have been compromised through the invodré of the International

Criminal Court and the pending trials.

1.4 Literature Review

The growth and development of international crirnlasv has contributed to changes in
the exercise of state sovereignty and many sclyoleokks abound regarding the topic.
Some of the key reasons the classical internatiomalinal law has grown is due to the
establishment and involvement of non state actarere so international judicial
institutions such as the ICC. There increase efdiure surrounding the involvement of
international criminal court in Kenya which is angming process and more opinions and
scholarly work are expected in the future. Whilkraemwvledging the diversity of opinions
surrounding this topic, this review will identifyeas which may not be covered touching
on: The mandatory criminal responsibility of aniindual irrespective of constitutional

immunity from prosecution; issues surrounding in&ional trial process for crimes over



which a state has original jurisdiction and the egimg contentious issue of ICC’s
involvement in African states, more so Kenya andetilr international criminal
prosecutions patrticularly involving heads of statesl governments pose threats or

interfere at all with a state’s sovereignty.

The themes will be discussed in contexts but thénniacus is whether sovereign
authority and constitutional immunity from criminatosecution can stand in the way of
international criminal judicial process. Furtherhet emerging issues regarding
effectiveness and impartiality of the ICC as a glalourt whose jurisdiction impacts on
states’ sovereignty shall be discussed. Sourcebteshture include books, journals,
websites, magazines and scholarly commentaries evltositent is relevant to this

research.

1.4.1 Criminal Responsibility Versus State Sovererdy

The contention regarding the role of internatiocrainal justice process in matters of
domestic nature of a state is an ongoing debate. tfdditional dimensions of state
sovereignty range from territoriality, supremacyd ahe exclusive exercise of supreme
authority’®. Prior to World War |1, international law focused duties and rights of states
and was invoked when states were in conffiddowever, world events have changed
this position to allow for the application of supational jurisdiction. With the phasing

out of the Westphalian notion of sovereignty, umsad jurisdiction of international

criminal law has taken root so that no state caapes culpability for criminal acts of its

1% stanford Encyclopedia of Philosophy, 2010 edition.
1 American Law Institute, Restatement of the Law, Foreign Relations Law eflnited State$1986)
Partlll pp  144-45 (Introductory Note).

10



citizens or political leaders. This transcends arguts that a state’s sovereignty would
be interfered with when safeguarding the safetywahanity and providing redress for

victims of grave crimes.

Sovereignty and international criminal law are teides of one coin but the different
languages of interpretation often lead to tendfofthis means that there is no widely
accepted interpretation of the relationship betwientwo. Lulu™® for instance, posits
that the controversy between sovereignty and iateynal criminal law emerges in
matters surrounding the crime of aggression, usalgurisdiction and immunity from
criminal prosecution of state officials in foreigountries. The definition of crime of
aggression has never been universally agreed Mgbite the crime has elements of the
act of initiating hostilities or invasion by a sabver another, the UN 2010 Review
Conference defined the crime of aggression to @delplanning, preparation, initiation or
execution by a state an act of force against anattate’* Owing to the fact that the
elements of the crime are such that the ICC hasdjation over states even before the
crime itself has been committed, the court hasate dever acquired jurisdiction until the
state parties to the UN vote on the definitionhe# trime of aggression during the 2017
general assembly by at least a two thirds majdrifyhis therefore validates the tension
observed by Morten as aggression is more of amipatory issue and it would not be

easy to prove that a state intends to aggressivedyle another.

2 Morten B.& L. Yan, State Sovereignty and International Criminal La{@eijing, Torkel Opsahl
Academic EPublisher, 2012) p.22

13 Zhou L. “Brief analysis of a few controversial igs in contemporary international criminal law” in
Morten Bergsmoand LING Yan (edjtate Sovereignty and International Criminal Lé&Beijing: Torkel
Opsahl Academic EPublisher 2012) p.39

14 Article 8 of the Rome Statute

15 Scheffer, D“State Parties Approve New Crimes for Internatio@alminal Court” (ASIL Insight,

Wash. D.C.), 2010.
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Differences and tension also emerge when invokiogei®ign authority of a state to
shield state officials who commit atrocities in #ver country during war from
prosecution by arguing that the entry of internaaiotrial process would infringe on a
sovereign state’s authority. Some states sucheadJthted States which has to date not
ratified the Rome Statute has effectively shieldedsoldiers who have been accused of
committing human rights abuse in Iraq from prosecutWhen the ad hoc international
tribunals such as the ICTY and ICTR were woundthere was focus on the exercise of
national jurisdiction over crimes of internationahture even in the face of the
universality of criminal jurisdiction in order toneourage not only growth of national
judicial trials but to prevent collapse of othett ofi court redress for crimé8 However,
this focus which appears to pay homage to the say®y of a state over its own judicial
matters did not do away with the international camity’s quest for the establishment
of a permanent court since there was no guarahtgethiere would be no more war or

conflict in the world.

The scope and concept of universal jurisdictiocrahes against humanity and a state’s
sovereignty go hand in hand since internationahicral justice by its very nature is a
presupposition of sovereign states. States exeticede prerogative to punish and deter
crimes through institutions such as courts of landl avestigative bodies. International
law is formulated by states each with separatersgye authority and its implementation
is dependent on cooperation of sovereign statés;tefely making international law and

sovereignty an inseparable pair.

® Morten B.& L. Yan, p.23

12



Shaw offers an analysis on sovereightyccording to him, a state needs to maintain its
sovereignty both internally and externally. In artte maintain sovereignty externally, it
must curve a relationship with other states whih amilarly sovereign since no state
can stand alone in an increasingly interdependesidw This begets a system of
regulations in the form of international laws tguéate the relations between sovereign
states which also demonstrates that internati@wakécognizes state sovereignty and the

two work hand in hand.

The argument of state sovereignty being an enemugtefnational criminal law on the
other hand is not a strange phenomemdthpugh it is viewed asererealpolitik used to
put bottlenecks on international criminal justiogstem®® For international justice to
function there must be a legitimate, political dimé&ncial environment of honesty which
would enable problems to be addressed in ordezachrlasting solutions.According to
Jennings? it was erroneous to call for the surrender ofessatvereignty by the classical
lawyers during the Rome statute deliberations. et needed and still remains a need
is to harness, transform and augment sovereigndynew directions. The proper way
would be to use sound legal devices, collectivesttmts and ensuring that collective
action over international problems is taken. Ineasg, Jennings is advocating for

complementarity as the viable method of addressmges which attract interference

7 Shaw M. Shaw M.N.|nternational Law (Cambridge: Cambridge University Pres®, eglition, 2008)
p.44.

18 Robert C., “International Criminal Law-vs- StatevBreignty: Another Round?The European Journal
of International Law)/ol. 16 no.5, (2006); p.2

9 Broomhall, Brucelnternational Justice and the International Crimir@ourt: Between Sovereignty and
the Rule of Law.(xford: Oxford University Press, 2003) Pp. viii &2

20 Jennings R., ‘Sovereignty and International Law’,G. Kreijenet al. (eds), State, Sovereignty and
International

Governancg2002) pp. 30-31.

13



with a state’s sovereignty by having proper strregiand mechanisms of prosecution and

investigations.

Other than the institutional and procedural aspettsiternational law which present
challenges in the relationship between internati@naninal law and sovereignty, the
substantive international criminal law itself alglays a role in this challenge. On one
hand, international criminal law protects stateeseignty particularly through the lens of
the crime of aggression. Criminalization of thenaiof aggression protects states from
armed invasions which would be violation of eacheots sovereignty. On the other
hand, through the Rome Statute, once the ICC r@sdrad jurisdiction over a matter in a
certain state, this limits such a state’s freedonpriosecute its own nationals thereby
interfering with a state’s sovereigrftyindeed, international criminal law has been said t
have schizophrenic tendencf@sMcCormack® adds that the inconsistencies in the
application and enforcement of international criahifew are most explicable on the
basis of the mentality of “them” and “us”. It isrdenstrated when states advocate for the
prosecution of “others” and at the same time “hgvan aversion to extract the ugliness

of what their own troops have done against the grtéey have come to dehumanize”

2| uban, D,'The Legacies of Nurember(Dxford University Press: 2008)

% Ratner, S. “The Schizophrenias of Internationair@ral Law’ Texas International Law Journa¥ol.33
(1998) p.237

% McCormack H. “Crimes Against Humanity’ in M. Latier and P. Sands (edsyustice for Crimes
Against Humanity”(Oxford: Hart, 2003)p.108
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A departure from the common interpretation of sted®ereignty being involuntarily
interfered with is the argument that sovereigntipialty includes the liberty of a state to
allow into its territory certain kinds of externaterferences which have an impact on its
governance and by extension its sovereighfhis is well demonstrated economically in
the form of global interdependence and co-operatiwaugh the participation of state
and non state actors. Bretton Wood institutionsifigstance set conditions upon which
they extend loans or grants to borrowing countm@se so in terms of expenditure. In as
much as a sovereign state would wish to exerciseretion in expenditure of the huge
sums of money granted to them, they cannot andbawed by the conditions set by
donors which they willingly accept. Indeed, it Hamen said that from the 2@entury,
international legal system has undergone signifiteansformation so that it is slowly
changing to international law of cooperation asag®al to remaining international law of

co-existencé®

Claphami® posits that the relationship between sovereignty iaternational legal order
is such that sovereignty cannot be viewed as atesoluunchangeable as this would dim
the role of international criminal law. The debate the relationship between state
sovereignty and international law depends on how dmoses to understand the term
sovereignty and who should be shielded from prdsmtuSovereignty is a changing

notion which adjusts to the gradual developmentraatdre of international law and that

% Brian F.,'The Constitution in an Era of SupranasibAdjudication’,North Carolina Law Review journal
Vol. 78.(2000); p. 257.
% Wolfgang Friedmann,The Changing Structure of International La{#'964).

26 Clapman, A. “Introduction” in M. Lattimer and P. 18 (eds), Justice for Crimes Against Humanity”
(Oxford:Hart, 2003)p.3
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the general belief of non interference with a stas®overeignty raises the important

guestion as to what the rights and duties assatvaith sovereignty are.

The main arguments arising from this section ae¢ #itate sovereignty is not absolute
and can be voluntarily interfered with by consert state parties or through the
application of international law. When exclusiveemise of sovereign authority is
interfered with voluntarily, it is on the basis tistates are bound by the need to co-exist
and are dependent on each other so that for tleecfakeir own good, they allow certain
non state actors into their internal systems. hagonal criminal law also has grey areas
especially through the Rome Statute which seekssgive ICC universal jurisdiction and
at the same time shields states from armed invasimpn each other in crimes of

aggression.

1.4.2 International Criminal Investigations and Trial Process: Highlights

International criminal judicial process is not aeet phenomenon. From World War | to
World War 1l and post cold war, the internationa@momunity became increasingly
conscious about bringing to justice violators ofrtaun rights especially in view of serious
crimes committed by the military for instance thA2\ during the war. States formed a
number of mechanisms to deal with crimes which gaséhreat to the entire humanity
and which transcended national jurisdiction. Therdsberg Military Tribunal of the
1950s was formed as a retribution mechanism famvgcof the Second World War. The
UN proposed the establishment of a permanent midictgan to succeed the tribunal but

due to the cold war, the process stalled. Two pokt war tribunals were subsequently
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established —the International Criminal Tribunat fugoslavia(ICTY) in 1993 and
International Criminal Tribunal for Rwanda (ICTRj i1994. Other non permanent
tribunals were also set up thereafter to try criragainst humanity committed in Sierra

Leone, Cambodia and East Timor.

In order to remedy the inefficiency of ad hoc tnlils, the Rome Statute establishing the
International Criminal Court was enacted vide UNs®&ation 260 of 1998. There are
three instances under the Rome Statute which alh@wlCC to exercise its jurisdiction
over crimes: with the leave of court, the prosecutan be authorized to initiate
investigations on his ow(proprio motu)in a state where there is sufficient basis to
proceed with investigations of most serious cringecondly, a state party to the statute
may refer a matter to the ICC to commence investiga. Thirdly, the UN Security
Council can refer a situation to the court for istigations and subsequent prosecuftion.
The ICC'’s judicial chambers are divided into thrpee-trial division, trial division and
the appellate division. Although the prosecutor esnpowered to commence
investigations, the pre-trial division has prerogato approve and oversee the pre-trial
stages including investigations and confirmationotinerwise charges before it. The
pretrial chamber was incorporated in the Statuta agechanism to keep the powers of
the prosecutor in check. This was more so out n€em by states that if the prosecutor’s

powers were not subjected to scrutiny, there waguarantee that he would not bring

27 Article 53 (1) (a), (b) and (c) of the Rome Stataf 1998.
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frivolous or politically motivated charges beforeetcourt which is expected to exercise

impartiality and integrity’®

Two legal systems are exercised by the ICC: thadfreivil law inquisitorial method of
prosecution and the English common law adversayatem. The two are practiced
especially in the pre-trial division and the offioé the prosecutor. The common law
system’s approach is to first formally charge apses before a court when a complaint
against the person is made then build a case atiebrgenore evidence against the
accused. On the other hand, the civil law systespigroach is to first gather evidence
against a suspect, evidence which points to battghilt and innocence then evaluate it
first before concluding that the suspect shouldfdrenally charged before the court.
Under the inquisitorial system, the judges can supe the prosecution’s conduct
especially with regard to the veracity of the ewicke presented before it. At the ICC
level, the pre trial division’s judges authorize forosecutor to commence investigations
and exercise their supervisory role over him whike gathers evidence against the
accused persofi. The pre-trial chambers also deals with prelimingigl related issues
such as applications determining the jurisdictibrihe court, admissibility of evidence,
ensuring rights of the accused person are notteid/anakes orders for the privacy and
protection of witnesses as well as preservatiorevaflence® International criminal

Investigations and trials procedure have evolvadesthe advent of the cold war and hoc

2 QOlivier Fourmy,” Powers of the Pre-Trial Chambersi A. Cassese, P. Gaeta and J.R.W.D. Jahes,
Rome Statute of the International Criminal Courc@nmmentary(eds) vol. 1l (2002) p.1210.

29 Silvia A. Fernandez de Gurmendi, “International LBwacedures: The Process of NegotiationsRay
S. Leethelnternational Criminal Court: the making of the Rerstatute: issues, negotiations, resufesl)
(1999) p.223.

%0 Articles 18(6) and 57(3) of the Rome Statute.
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tribunals have been wound up. There is now one aeemt court whose application of
the main legal regimes of common law and French leiw jointly is aimed at striking a

balance and fairness during trial.

1.4.3 Concerns Arising out of Referral of Cases tihe ICC

Many states have in the past referred their sttnatito the ICC for investigations. By
July 2009, the ICC prosecutor at the time, Louisrédh@ Ocampo, reported that he had
received over 8,137 ‘communications’ from over X2funtries’® Some of the African
countries who made referrals to the ICC include ndiga Kenya and the Democratic
republic of Congo. As at the year 2010, the coad bpened investigations in Uganda,
Central African Republic, Darfur, Democratic Repabbf Congo and Kenya. The
perception drawn from the pattern of states andsgmer who have so far been
investigated and charged before the ICC is thatthet is bent on prosecuting Africans

which has generated concerns.

Stemming from these concerns, it has been saidtllea¢ exists unspoken truth about
international criminal trials as currently practic&’he practical application of the rules
of the law by the ICC are partial such that cerf@nsonalities from certain countries of
origin are unlikely to ever face prosecution fores over which the international
criminal court has jurisdiction. The reality is thhe application of international criminal
law is not rooted in the conscience of powerfulrdaes as such. Rather, owing to their

superior political and economic statuses, theywalate the law and get away with it.

31 American Society of International Law, Independ@ask ForcelJ.S. Policy Toward the International
Criminal Court: Furthering Positive Engagementdrch 2009), p. 18, at http://www.asil.org/files/AS
08-Discussion Paper 2. Last accessed on 25.4.2013
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International criminal law and justice are therefoegulated by the law of gravity and

racism plays a major rofé.

At the inception and ratification of the Rome Staefuthere was good faith and
expectations of the impartiality and integrity diet ICC in its investigatory and
prosecutorial functions. African states such as rndgaand Democratic Republic of
Congo referred their protracted armed conflict sasethe ICC. On the face of it, these
states voluntarily and conscientiously resolved stabject their situations to the
jurisdiction of the court. However, the referraler@prima facievoluntary but in reality,

they were made under duress. According to the HuRights Watch, the referrals to the
ICC by Uganda and Democratic Republic of Congo weagle after the court prosecutor

threatened to seek leave of the court to commenasiigations?

The drafters of the Rome statute contemplated ti@aternments would not be
enthusiastic to invite or surrender their citizéasthe ICC for prosecution and would
instead prefer to have them domestically tried. &ksumption even before the Rome
Statute was signed into law was that the ICC watdg in to investigate and prosecute
individuals from states that were unwilling to peoste or were unable to or failed to
satisfactorily prosecute perpetrators of egregimimes®* Both DRC and Uganda have

judicial capacity to conduct criminal trials aneéyhcannot be said to have been unwilling

32 New African’,Magazine)ssue No. 515, March 2012. Also at “Defending G¥saifaylor” at
http://www.bbc.co.uk/news/world-africa-11059821st accessed on 30th June 2013.

33 Courting History: the Landmark International CrinhCourt’s First YearsHuman Rights Watch, New
York, July 2008, at <http://www.hrw.org/en/repo808/07/10/courting-history>, pp. 184-91. Last
accessed on 25.4.2013

3 Report of the Ad Hoc Committee on the Establishnafnan International Criminal Court, UN 50th
Session, Supplement. No. 22, UN Doc. A/50/22 (19@Bagraph. 47.
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or totally failed to conduct investigations andalsi A query was raised as to whether a
state like Uganda which has competent judicialitumsdns would be freely willing to
surrender its matter to the ICC and it is argudhbg the invitation was preceded by

pressure from the prosecutor.

International criminal trials are inherently patdl as they directly have an impact on the
policies and sovereignty of a country, since th€ @r instance has jurisdiction to try
most serious crimes which are more often than rwhnoitted by either senior
government officials who are policy makers or thyouproxy®® Indeed, most of the
suspects indicted by the court are high profileegomnent officials for instance, Sudan’s

president as well as Kenya’s president and histgephio are also policy makers.

While the establishment of the ICC was a profoutep sn ensuring retribution and
punishment for crimes against humanity, referrakl,t imprisoning and punishing
offenders may not be the solution to rebuildingaret, infrastructure or institutions such
as roads and schools. It may not help in rebuildiogt within societies. In Uganda for
instance, ICC intervention is said to have exadertbdhe violence in the north and
thereby endangering vulnerable groups. The rumlmumeaof the referral of the Northern
Ugandan situation to the ICC and the possibilityafrants of arrest being issued against

Joseph Kony of the Lords Resistance Army (LRA)h@ligh later issued) increased

% Moy, H.A, “The International Criminal Court's ArseWarrants and Uganda’s Lord@sistance Army:
Renewing the Debate over Amnesty and Complemeyitakitarvard Human Rights JournaVol. 19,
Harvard University, (2006).p.

% Allison M.D., “Enhancing the Legitimacy and Accountability of Rimstorial Discretion of the
International Criminal Court(AM Publishers. J. International 2003) p.510
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attacks on civilians even in refugee camps. The M&S more determined to exert its

authority>’

1.4.4 Shortcomings of the ICC

After over ten years of existence, the ICC hasaaetid criticism based on
professionalism, impartiality as well as its compos. David Hoile, in his analysis of
the International Criminal Court argues that theacllesson African countries should
learn is not to refer their matters to the ICC taamounts to inviting cancer into their
political systems® According to him, the ICC has failed the test aéfpssionalism and
credibility including the fact that its judges aret the best legal minds to begin with. He
contends that the judges are appointed through back vote trading, some are
appointed as a cozy retirement time passing ocmrpatvith no legal training. He further
argues that the ICC’s bench comprises politicigifdgomats and other persons who are
appointed because their governments fund the 1@Gtantially. Judge Hans-Paul Kaul,
for instance, had been employed by the German gioidinistry before his appointment

to the ICC as a judge and has no legal training.

The process through which the ICC was establislasdaiso been criticized. The Rome
Statute was hurriedly put together and within foxeks, the process was completed. The
main organs behind the court’'s establishment amgptamh of the Rome Statute were

European Non Governmental Organizations (NGOs) plaged a key role in ensuring

37 Allen T. “Trial Justice:The International Criminal Court and the Lord’s Retance Army”( Zed Books,
London:) 2006. pp.102 and 103.
% David Hoile, “The International Criminal Court, Eype’s Guantanamo Bay?Africa Research Centre,

2010) p.6.
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that it was discussed on a take-it-or-leave-it 9abhere was no provision in the Statute
for states to sign the treaty with reservationsclwhis contrary to the objects of the
Vienna Convention on the Law of Treaties (VCETThe ratification process has also
been criticized on the basis that with the esthbisnt of a court of an international

stature having jurisdiction over sovereign stated adividuals, the threshold for its

ratification was 60 states only out of the 189 mendiates of the UN at the time. This
was a very thin approval base and should have tedgat least three quarters of the

member states to affirm the wide acceptance anfidemte in the ICC.

The fact that the United States which is a memtae ©f UN Security Council signed
the Rome Treaty but declined to ratify it has beeen as a window to have it excluded
from the Courts jurisdiction by virtue of the fabit it is the world’s super power. Tim
Allen argues that the International Criminal Casrunlikely to ever prosecute the most
serious crimes committed by the United States oeAra’s citizens especially during the
invasion of Iraq even if it ratifies the Rome Staturhe court would only intervene if the
Unites States showed no interest of prosecutingowa citizens domestically which

would be highly unlikely?®

The functionality of the ICC as a court of lastaesvas undermined by the comments of
its own former prosecutor, Luis Moreno Ocampo widune 2003 was of the view that

the court would function better without holdingats but instead promote the doctrine of

39‘New African’,Magazine, Issue No. 515, March 2012.
“0 Allen, Tim, Trial Justice: The International Criminal Court aritle Lord’s Resistance Arm{Zed
Books, London, 2006p.21
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complementarity® This had the mixed effects of displaying eithduc&nce or failure
by court to carry out its mandate as enshrinechénRome Statute and when criticized,
the court embarked to exercise jurisdiction oveorpafrican countries to demonstrate

that it serves the purpose of being called a cofuttte last resort.

The pretrial chamber has been criticized for dictptwhere investigations should be
launched even before the prosecutor makes the fomegaest which is a breach of
procedure and an indication of sinister motive fwa part of the court. In March 2009 for
instance, one of the ICC judges, Richard Goldstsoggested the indictment of
Zimbabwean President Robert Mugdbdor a judge who is ordinarily expected to be
impartial to make such utterances, this presuppbges of the court since the judges
themselves are expected to be an embodiment ofriizigg, fairness and integrity. This
position by the judge can be easily used to supperfact that Africa has been singled
out for prosecution and possible convictions esdlgcirom the regions where the court
has shown particular interest. The ICC prosecutahér in 2008 indicated that he had
visited and invited both DRC and Uganda to refeirtkases to the court. This negated
the impression created that states were actuallynterily referring their matters to the

Icc®

*1 Statement made by the Prosecutor at the Cerenoorlyd Solemn Undertaking of the Chief Prosecutor
of the ICC (Junel6,2003),http://icc-cpi.int/NR/rdynes/D7572226-264A-4B6B-85E3
2673648B4896/143585/030616_moreno_ocampo_englisth.ast accessed on 18.06.2013.

“2«precedent set for ICC to target Mugabe, says éorwar crimes prosecutofThe WorldToday ABC

News, 11 March 2009.

“3“War Crimes Are Everywhere, UK Uses Karadzic ty,S&frican Focus of Ocampo's ICC Defended”,
Inner City Press22 July 2008, at<http://www.innercitypress.coni/k&radzic072208.html>. Last accessed
on 25.4.2013.
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1.4.5 Emerging Issues on the Referral of Kenyan Cas to the ICC

During the post elections violence, more than adneth and thirty three thousand people
were killed; three hundred and fifty thousand peopére displaced while three thousand
five hundred and sixty one were injurédThere were also cases of rape, looting and
wanton destruction of property. The elections ‘tsseere unwilling to seek justice from
the domestic courts and it was difficult to estsiblwho had won the elections therefore
international intervention was called upon. Thedbanh African Eminent Persons chaired
by Kofi Anan helped the two main presidential cowters; Mwai Kibaki and Raila
Odinga negotiate a power sharing agreement whaseroe was the creation of a grand
coalition government to be shared between the desiand the Prime Minister. The
Panel of Eminent Personalities recommended amohgr dahings a Commission of
Inquiry into the Post Election Violence (CIPEV) toquire into the circumstances
surrounding the violence and give recommendatidrise report concluded that the
violence was spontaneous at the beginning theredumto organized and coordinated

attacks®

The Commission gave the Kenyan government a pe&iaix months within which to
establish a special domestic tribunal in order tosecute the post elections violence
suspects. The timeline was however not met sindeapeent was reluctant to establish
the tribunal and the chairman of the Eminent Peysdofi Anan handed over the
envelope containing names of the perpetratorseof/tblence to the ICC prosecutor. The

referral of the Kenyan cases to the ICC was dedileeand the opposition to the ICC’s

4 Report of the Commission of Inquiry into Post-Hie Violence, Kenya.(2008) pp. 322, 362 & 345.
* Ibid.
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jurisdiction only began after the names of promtrrsonalities featured when the OTP
released them. The report by the CIPEV indicated ¢évidence gathered was sufficient
to conclude that crimes against humanity were cdtedil® This assertion essentially
meant that it was possible to invoke the ICC judgsdn and Kenya did not resist when
the OTP finally took over investigations. The rdpordicated the complicity of the

government in the violence which it denied. Howeuwbe fact that both sides of the
coalition government adopted the report and resbteemplement it and particularly to

establish a special tribunal meant that they aeckftat crimes against humanity were

committed by followers of both sides of the coalitf’

By setting a specific timeline within which to sgp a domestic tribunal, the CIPEV
deliberately put a threshold to determine whetler political class was willing and
committed to conduct thorough investigations wittie self set standard. Further, it
indirectly put ICC on notice to commence investigas in the event that Kenya failed to
undertake the task. Recommendation number fiv@@IPEV’s report was that failure
to enact a statute to establish a special tribonaf it was established but failed to
undertake its mandate, the names of individualsitgéhe greatest responsibility for the
crimes would be handed over to the OTP. The coalgiovernment acceded to the report
with all its contents including this recommendatamd in effect, it consciously allowed

the ICC’s jurisdiction into Keny&®

“5 Report of the Commission of Inquiry into the PBEktction Violence (2008) p.17
*" Global Governance InstituteTHe International Criminal Court and Kenya’s PoeElions Violence”
(GGI Analysis No. 2 of 2011, July 2011) p.7.
48 5 s
ibid
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1.4.6 The ICC as a Threat to State Sovereignty

The ICC does represent a shift and a transformatiothe practice of international
criminal law more so through its universal juriggio over crimes including over states
which are not signatories to the Rome statlifEhe creation of the ICC separately from
the UN main system was an international law comstihal moment and was in fact a
shift from the manner in which all internationa¢dties and statutes were in the past
formulated. The Court is premised on the platforitthis newness of factoring in the
conventional international provisions and extendiegond them especially through the
jurisdiction vested in it. The new internationalnstitutional order not only involved
states but had the input of global civil societpups whose collective ideas brought
about the provisions of the statute to operateoinsonance with the changing global

times®>°

One of the key drafters of the Rome Statute Clgasiouni’s opinion on the ICC was
that it is an international body as opposed to dpensupranational body which is an

extension of states’ municipal jurisdiction and sioet infringe on states’ sovereignty.

Although the Rome statute appears to have altevegtentional international law, the
change did not fundamentally overhaul it but ratherpractice at the international court

itself and unfettered supranational jurisdictiondanot at individual state level or

*9 Frédéric M, ‘Epilogue to an Endless Debate: Thertmtional Criminal Court’s Third Party Jurisdanii
and the Looming Revolution of International La®&uropean Journal of International Lawpl. 13,
(2001), p. 247.

Y Nadya Sadat, Leil@he International Criminal Court and the Transfortioa of International Law:
Justice for the New MillenniurfNew York: Transnational, 2002. P79.

*1 Bassiouni, CJustice” p. 181.
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institutionally>? Leila®® argues that although the provisions of the Roratut did not
fully yield to the forces of innovation and as egf@el during the Rome Statute
negotiations, they indicate a struggle from thessilzal international law. There was
marked quiet but uneasy revolution which was boddiip during the Rome negotiations
and it brought a transformation of the classicénmational law. In her opinion, if the
violent events in the world are blamed on stateessignty as a shield, then international
governance should not necessarily be looked up@nsaperior option since it comprises
the very sovereign states. She therefore supgwetexclusion of sovereignty as a shield
from criminal prosecution which was introduced bg Rome Statute. The incorporation
of both civil law and common law in one court iofmund. The Rome Statute was
drafted alongside pre-existing law although theftdra anticipated opposition of its
adoption by some states. The United States foamest was the first to oppose it. At the
same time ICC is seen as a transformer and afsift customary international criminal

law, which creates a gap as to what the ICC stiordsew or the old order.

In summary, the interpretation of the relationshiptween state sovereignty and
international criminal law is dependent on the ustdnding of the scholar. However,
what the reviewed literature contends is that stedeereignty as contemporarily
practiced is shared through the entry of supranati@rgans and international law.
International law in its substantive nature corgagney areas and a contradiction both in
practice and in statute. For instance, while thenBstatute accords the ICC universal

jurisdiction, it also outlines elements of the cgiraf aggression (although not formally

®2 Crawford. J ‘The Making of the Rome Statute’Norembergpp. 115-117.
%3 Leila Nadya, The International Criminal Court and the Transfortioa of International Law: Justice
for the New MillenniunfNew York:Transnational Publishers, 2002) p.8
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adopted) outlaws armed invasion by a state ovethanatate. This in essence protects

state sovereignty with one hand and takes it awtytive other.

1.5  Justification of the Study

The capacity of a state to exercise exclusive aitthover its territory devoid of
intervention from third party actors is an indicatiof sovereignty. The formulation of
customary international law norms is ideally reqdito take cognizance of the existing
individual structures of governance and traditiorsthte sovereignty. States are
theoretically and under international law equatsithey jointly create international law
and are bound by it. One such piece of internalilmggslation enacted by states was the
Rome Statute which established the Internationaini@al Court and vested it with
supranational jurisdiction. When a state partyinglly invites the ICC’s jurisdiction to
investigate and try serious crimes but which ara t@sser magnitude compared to those
committed in DRC, Sudan or Northern Uganda foransge, would mean that the country
is prepared to handle the attendant impacts gbtbeess, some of which are perceived to
interfere with its sovereignty and political autitypr Diverse arguments have portrayed
the court as acting arbitrarily on African statesd anaking its actions unwarranted

machinations.

The choice to focus on Kenyan is informed by thenés which took place between
December 2007 and April 2012; their relevance beimg Kenya; the East African
hegemony and known for being a relatively peacsfale was faced with the challenge

of ethnic and political related mayhem followingetloutcome of the 2007 general
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elections. International intervention of non stattors including international mediators
and International Criminal Court in its domestidaak marked a political and legal
turning point for Kenya more so owing to the indieint of six suspects by the ICC in
April 2011 and confirmation of charges of four argothem in January 2012. The
resultant national, regional and global focus omy&emore so drawn from its strategic
geopolitical position and economic importance bidug a popular belief that the west
was exercising neocolonialism on Kenya throughl@t@. This has had an impact on the

manner in which to some extent, state businesgihge recent years been conducted.

As earlier on mentioned, the Kenya law making orgaarliament, in 2009 declined to
establish a domestic tribunal to prosecute thospemied to be culpable for post
elections crimes. The period of six months graigthe CIPEV to establish the tribunal
lapsed and the head of the panel of Eminent PergmisAnan handed over the names
of the suspects to the ICC prosecutor for furthetroa. The research aims at making
contribution to the jurisprudence that an individuader international criminal law is not
immune to criminal responsibility; domestic congibnal immunity from prosecution
and sovereign authority of a state notwithstandigthe same time, the study will
contribute useful insights regarding the degreevtoch involvement of international
actors in the affairs of a state can be said tetambially interfere with its sovereignty;

with Kenya as the case study.
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1.6  Theoretical Framework

In order to analyze the relationship between datereignty, international criminal law
and non state actors such as the ICC, this reseaiithemploy the theory of
universalism. Universalists believe in internatigmablic order and that international law
must comprehensively regulate international soci&ych regulation should not be
confined to the jurisdiction of a state and it regsi co-operation of states. Universalism
theory argues that international public order isSiille and advisable even through “a
logical construct led by reasor”.The evolution of international criminal justice is
demonstrated by the establishment of the internatioriminal court which applies the
universalist concept of international law througk tniversal jurisdiction conferred on it
by the Rome Statute. There has been a debate warsality of public order at the level
of international law which has to do with globalape and which is part of the ICC’s

agenda. This is a universalist approach with amafibasis as welf

Immanuel Kant who is associated with this theotyoduced the philosophy of a world
republic which is founded on reason and this canubed to contribute to the
understanding of public order. According to hingerthmust be a law which applies to all
and the formula for universal law is that one sdoatt“only according to that maxim
whereby you can at the same time will that it stideécome a universal law® This
means that a rational being might decide to do whatorally permissible as long as in

deciding to act, he should do it for reasons thataeceptable to anyone. When human

** Dellavalle, Sergio (2010). “Beyond ParticularisRemarks on Some Recent Approaches to the Idea of a
Universal Political and Legal OrderEuropean Journal of Internationdlaw. (2010) Vol. 21.p. 765.

%5 Richmond, Oliver: Peace in International RelationsOxon: Routledge. (2008)
%% Immanuel Kant“Ground Work for Metaphysics of Moral§?785) p.30
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rights violations occur, the culprits do not aceimanner that is rational or acceptable to

anyone thus the need for universal law and ordenaisaged by Kant.

States are the most prominent actors in the intiema system and there is in place
international law. However, states have increagingtnessed declining command of
their own destinies owing to the increase of namtestactors whose mandates have
significant impact beyond state boundarieZhis theory applies in this research which
explores the emerging issues between internatmimalnal law and state sovereignty the
following reasons: In order to achieve universalenras envisaged by Kant, a global
judicial organ in the form of permanent Internatib@riminal Court was established. It is
vested with universal jurisdiction and it represeatshift from classical international law
which is the law among states as its operationsatorequire authorization by states.
Secondly, the ICC directs its authority on an imdlinal who is criminally held liable for
crimes and not the state he belongs to. By holthegindividual to account for crimes,
this acts as deterrence of crimes which affect mityalhe objectives of the exercise of
universal power by extension denotes concern foreusal dignity of the human race

and not merely states.

1.7 Hypotheses
This study presupposes that:
(a) By operation of international criminal law, thereish be individual accountability

for crimes against humanity. State sovereigntynamunity from prosecution by

" K. J. Holsti, “The Dividing Discipline: Hegemony and Diversity limernational Theory” (London,
1985) p.12
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virtue of a person’s political or constitutionalgiton should not stand in the way
of justice.

(b) Kenya'’s institutions of governance have undergdranges and reforms since the
entry of ICC and this does not necessarily meahithaovereignty has entirely

been eroded.

1.8 Methodology

The method of data collection in this researchlghke the form of administering a set of
guestions to be filled in by seventy respondentse Target population comprises
members of the civil society including officialofm Kenya Human Rights Commission,
(KHRC) International Commission of Jurists (ICJ)nda International Centre for
Transitional Justice (ICTJ). Members of the legalf@gssion mainly advocates in private
practice and from the Attorney General's Chamberal aMinistry of Interior
Coordination and officials from the ministry of leayn Affairs are also targeted. Rural
dwellers from the Rift Valley, Nyanza, Coast andsféen provinces shall randomly be
selected. The choice to obtain views from membérghe legal fraternity is mainly
because the ICC process is largely legal and usefall insights are expected to be
generated, the human rights members have not @afuluhuman rights issues to raise
but also useful criticism on issues surrounding tB€ process. In terms of the
diplomatic effects on Kenya since the entry of &€, the best placed opinion would be
from the Foreign affairs office while rural poputat especially the elderly persons will
contribute to help deduce whether there is clealerstanding of the ICC process and

state sovereignty.
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The overall aim shall be to gather and collatehef issues regarding the ICC process in
Kenya and whether it has a bearing on the counsgv®reignty and political governance
pattern between December 2007 and April 2012 tbem fan opinion thereatfter. It shall
evaluate whether any views that the respondentd gh& would be informed by
political prejudices, personal perceptions or ofiyecunderstanding of the ICC process

and whether it has undermined Kenya’s sovereignty.

Secondary data shall be obtained from written ssunecluding books, journals, credible
publications such as the Report on the Post Elestibolence in Kenya, Kriegler Report,
Akiwumi Report, Time, News week, New African andoBomist Magazines. Local and
international newspapers as well as credible webshall form sources of information.
Resource centres of three institutions: Kenya HuRaghts Commission, International
Commission of Jurists (ICJ) and International Cerfor Transitional Justice (ICTJ)
which are major opinion shapers in matters of mulglolicy. Primary data will be

instrumental in that the information will be souwlde its original form while secondary

data will aid in summary and drawing conclusion.

Data Analysis

Once the questions have been administered and etvy each respondent and
returned to the researcher, the responses thdralihbe qualitatively analyzed and linked
to the findings in the previous chapters in order draw a conclusion and

recommendations thereof.
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1.9 Chapter Outline

Chapter one: Introduction. This chapter provides an introduction and backgdoah
this research and it covers statement of the relsgamoblem, objectives of the study,
literature review, justification of the study, thmetical framework, hypothesis,
methodology and chapter outline.

Chapter two: State sovereignty and the internationk criminal prosecutions:
emerging issuesThis chapter explores the emergisgueson state sovereignty and the
international criminal prosecutions. It includedinigion of state sovereignty and traces
its evolution and further discusses contemporavgagnty. The historical milestones of
the ICC are outlined; arguments in favour of andictsm of its establishment are
discussed. Further, the controversy of indictingvisg heads of states and immunity

from prosecution are delved into.

Chapter three: The case for Kenya and the ICCThe chapter pays particular attention
to Kenya and traces the background of the postiefecviolence which is the reason
three Kenyans are facing trial at the ICC. It alsscusses the peculiarity of the Kenyan
cases before the ICC including the relevant stagypoovisions under the Rome Statute
and their applicability to the cases. The impactrials on Kenya'’s political governance
diplomatic relations shall also be highlighted adtonclusion as to whether or not

Kenya’s sovereignty has been undermined by thegdf@Cess shall be drawn.

Chapter four: analysis of state sovereignty and ICG intervention in Kenya. This

chapter is a presentation of the main findings h&f tesearch and data analysis. The
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findings which are both in numerical and narratiwen Sand are qualitatively analyzed
and the issues which stand out the most shall mderacored. The data was collected
through administering a set of questions to respotsdwho are both professionals in

their respective disciplines and non professiofral® both rural and urban areas.

Chapter five: Conclusions and recommendationdn this chapter conclusions of the

research are drawn from all the chapters and re@ations have been made
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CHAPTER TWO
STATE SOVEREIGNTY AND THE INTERNATIONAL CRIMINAL
PROSECUTIONS: EMERGING ISSUES

2.1 Introduction

This chapter defines state sovereignty, traces higorical development and its
contemporary practice. It discusses that owingheogradual developments and changes
in the exercise of state sovereignty, non staterstuch as the International Criminal
Court (ICC) were established with universal jurtsidin. The historical milestones of the
ICC, arguments in favour of its establishment anticsm shall be discussed. Further,
based on the provisions of the Rome statute eshaidj the ICC and the current practice
by the court, the issues of immunity from prosemutiof heads of states and the
controversy surrounding their indictments are a&samined. Conclusion has been drawn
as to whether international legal process has dimeeend of cold war impacted on the

sovereignty of states, particularly in the devebgptountries.

2.2 The Concept of State Sovereignty

The understanding, ideas and views of the concéptaie sovereignty varies with
changing times therefore different people adoptetéht approaches towards’itThe
French philosopher Jean Bodin, writing during threni€h civil war said that if the
monarch was strengthened, there would be ordemaity throughout France and that
there would be no more sectionalism which brought war in France. His definition of

a state was “a lawful government of several housishand their uncommon possessions,

%8 Jennings “Sovereignty and international law” ink@eijen (ed)State, Sovereignty and International
Governancg2002) p.27.
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with sovereign power®® This meant empowering the king to not only makeslaut to
also enforce them unrestrained and he was only enable to God. Tomas Hobbes in
defining sovereignty sought to de-concentrate aitthrom the person of the king and
incorporated an abstraction which he called govemtmHe believed in vesting the
sovereign with social authority and equating theeseign with a state. The state was in
turn equated to the government which would makeearidrce law$® Sovereignty is the
power to make laws with no restrictions by a bolgt tis politically superior within a
state such that the laws which that body makes rhesbbeyed by its citizens with
attendant consequences in the event of disobediéncthis regard, the unrestricted
exercise of state power is key and it may be ctutgthally conferred upon an office
holder to enjoy’ Although there has not been a universally acceptegning and
definition of the term sovereignty, various inteations of the term have revolved

around full and unchallengeable exercise of powestates.

International legal sovereignty refers to a pdditientity at the international level in the
form of a state. A state is treated in the samenma@an individual is treated at the
national level which means that states are eqtednationally and none is superior to the
other; just like individuals are equal before thw Iwithin their states. The Montevideo
Convention on Rights and Duties of States undeicler® provides that a federal state
shall constitute a sole person in the eyes of matéwnal law. Domestic sovereignty

connotes the capacity of a state to exercise paliauthority within its territory. Inter-

%9 Columbis & Wolfe “Introduction to International Relations{New Delhi: Prentice Hall of India, 1981)
p.68.

% ibid

®1 Fassbender, “Sovereignty and Constitutionalisimiernational Law” in Walker (ed$overeignty in
Transition(2003) p.115
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dependence sovereigntglates to state control. A state has for insta@acghority to
control what or who passes across its territoryhsas its air space. Westphalian
sovereignty on the other hand is viewed as antutisthal arrangement through which
political organization and authority is achievet.id based on exclusive exercise of
territorial authority devoid of external interfemn It has however been phased out and
contemporary sovereignty is shared through theyesftrorganizations such as the UN

and the ICC into domestic affairs of states.

2.3 Evolution of State Sovereignty

The history of state sovereignty can be traced fi&h8 when Europe was thrown into
thirty years of war after a group of Protestanisiced with catholics over a dispute
regarding violation of religious freedom of the f@stants. The protestants threw three
catholics through a window in revenge, sparkingoaflect between the two religious
groups which mutated into a full blown war from anor denominational intolerance

spreading throughout Europe for thirty years.

The three decades war mainly involved the Frenctasiyes and the Holy Roman Empire
comprising Hungary, Spain, Italy and Belgium. Omeup of actors in the war were
loyalists to the Roman Catholic church led by tipar8sh king and the Emperor who
fought to assert their authority and that of thepé>¢to take control of Europe through
Christendom. They were members of the Habsburgastyrand regarded themselves as
Universalists. The second group of actors comprigadce, Germany, (more so German

princes) Sweden, Denmark and the Dutch Republic egpmosed the control of Europe
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by the Pope’s imperialism and instead preferredrigbts of states to exercise their
independenc® The war mainly revolved around the hegemonic asipins of one group

of actors who sought to exercise supranationalaaityhthroughout Europe and another
group who opposed this aspiration meant to createghe imperial authority through the
papacy and the Roman Catholic Church. It is tHg war that in the history of Europe
that claimed the greatest number of lives as haBahemian and Germans lost their

lives as a result of starvation, brutal attacksdigiers and diseasés.

In 1648, the warring actors met in Westphalia Geryrend resolved to end the war. The
Treaty of Westphalia was thus born. The treatylfite@as in two parts: Treaty of
Osnabrick between the Holy Roman Empire and theegtemts represented by Sweden
on one hand and the Treaty of Munster between tilg Roman Empire and France. It
brought a paradigm shift from individual orienteall to territorial oriented law. The
concept of Westphailan state incorporated two metaracteristics which define
statehood: the unequivocal sovereignty of eacle stéhin its geographical territory and
a structure to rule the territory with exclusivensws which are not subject to or required
to yield to any external authorif§.While the aspect of territorial authority devoiél o
subordination and permeability to any external agas especially important in defining
a state, the Westphalian concept limits the authofia state to geographical boundaries

hence the concept of territorial integrfty.

%2 Sheehan, MichaeThe Balance of Power: History and Theokpndon: Routledge. 1996. ,Evans,
Graham, and Jeffrey NewnhanT.He Dictionary of World Politics: A Reference Guide

Concepts, Ideas, and Institutioh§Hemel, Hempstead: Harvester Wheatsheaf. 1990)

83 Otto Maria CarpeauxA Literatura Alema (The German Literature) (1964) p.21.

64 James A.C Changes in the Westphalian Order:Territory, Pulfliathority and Sovereignty”
International Studies Review (2000) p.15.

 James A.C, p.16
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Hans Morgenthau also recognized that one of thddmental principles of international
law well established by the Treaty of Westphaliss whaat territorial integrity was made
the cornerstone of modern state sovereifhihe Treaty of Westphalia also diminished
and put to rest the church’s attempt to exercideiga supremacy and authority. State
sovereignty was thereafter more pronounced duhedli" and 18 centuries so that the
yardstick for matters surrounding territorial watéor instance, were defined using three

miles zone as the standard measurerifent.

Attempts to overlook the seemingly conclusive cqbcef state sovereignty created
during the 1648 Westphalia Treaty began after thst FVorld War. In 1919, the
Commission on the Responsibilities of the AuthofsWar and on Enforcement of
Penalties was constituted. The primary purpose twwaassign accountability for war
crimes especially to the European powers so thatidef states and state officials such
as elected representatives or parliamentary or rgovent membersvere no longer
immune from the jurisdiction of international legadocess. The traditional practice of
shielding heads of states and those in authomty fcriminal responsibility was cracked
by the enactment of the Versailles and Sevres P&gaties whichprovided avenues
through which military and civilian excesses weudigially punished. These Treaties
provided for criminal liability even for individualwho committed crimes in the name of
a state thereby individualizing crimes and ensutivag state sovereignty does not operate

as an obstacle to the protection of human rights.

% Morgenthau, Hans Politics Among Nations: The Struggle for Power &whce (New York: 6"
edition, McGraw-Hill. 1985).p.294
%7 Steinberger, p. 502
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2.4. Contemporary State Sovereignty

The gradual widening of the classical concept afessovereignty is contained in the
1933 Montevideo Convention of Rights and Duties @tate. It broadened its definition
by outlining the main components of a state: andefiterritory, permanent population, a
government and the capacity to enter into relatioih other state® Even with
ratification by only fourteen member states, corgerary sovereignty and exercise of

sovereign authority globally is hinged on the piphes in this statute.

The gradual development of customary state souarneig broader dimension has also
been demonstrated in matters surrounding protectiosh promotion of fundamental
human rights and deterrence of commission of criagganst humanity. When relating
with the United Nations for instance, states angnloldby its decisions and have to comply
even when they do not agree with its resolutiorfss Tneans that states lack decisive
influence on matters they would otherwise like ® Ibft to decide. For instance, the
Sudan is not a signatory to the Rome Statute yéhN&Security Council’'s resolution to

have its serving head of state investigated by@@&for war crimes was binding on it.

Secondly, in judicial matters, states have genewaticepted that their own citizens or
other individuals can seek the intervention of ninéional judicial and quasi judicial
bodies where there is abuse of human rights or desiom of crimes against humanity.
Human rights groups can draw the international comty’s attention in times of

conflict.

% Article (1) of the Montevideo Convention OF 1933
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Thirdly, when there is foreign intervention in atst by the international community in
the interests of victims of gross human rights abug the ruling class or militia groups,
states; even with resistance from the culprits temdjive in to such interventiofi8.
Individual state sovereignty is therefore in thegard accountable to a higher norm on
the international platform. The exclusive exeradestate sovereignty in contemporary
world is not absolute as opposed to what was egeda the Treaty of Westphalia. The
creation of non state actors such as the UnitedohNsatand the International Criminal

Court has contributed to this shift.

2.5 International Criminal Court: Main Historical M ilestones

The underpinning concept behind the establishmetiteolCC through the Rome statute
was the doctrine of complementarity; meaning tha¢ tourt complements or is
subsidiary to municipal courts. The desire to havpermanent global criminal court
began as early as 1872 when one of the foundettseolnternational Committee of the
Red Cross, Gustav Moynier made the proposal as&ioe to the crimes committed
during the Franco-Prussian War. The Treaty of Mlesaof 1919 also proposed an ad

hoc tribunal to try German war criminals after fiest World War’°

Further, the establishment of an International @vah Court was informed by the

Nuremberg and Tokyo tribunals after the World Waf'l The trials in Tokyo and

%91, Boerefijn and J. E. Goldschmidt (ed€hanging Perceptions of Sovereignty and Human Right
Essays in Honour of Cees Flinerm@viortsel, Belgium: Intersentia, 2008).

"Coalition for the International Criminal Court hifwww.iccnow.org/?mod=icchistory. Last accessed on
19.06.2013.

" Peggy, E.RFrom Nuremberg to Rome: Establishing Criminal Cantl the Need for US

Participation” (University of Detroit Mercy Law Review. 2001),p. 29
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Nuremberg set new and radicalized standards foapipeoach of international criminal
law thereby influencing the post war internatiosalmmunity’s quest to have similar
court but of a permanent natufe.Experiences from the ad hoc International Crithina
Tribunals of Rwanda and Yugoslavia, Sierra LeorestHimor and Cambodia greatly
informed the formation of a permanent criminal unll since these tribunals were
temporary and were created as situation responsdansms with limited jurisdiction.
There however continued to occur violations of homghts and commission of most
serious crimes in parts of the world such as Cofgumlan, Uganda and Central African

Republic hence the need to establish a permanemnhational tribunal.

Some of the shortcomings of the temporary Tribunadtuded the fact that indictments
were not immediately followed by trials which hatbvarse effect on evidence especially
if key witnesses die or decline to testify or willly give false evidence. The ICTR for
instance was set up six months after the massdsllin Rwanda while the ICTY is said
to have been set up as a public relations tribgsimale the commanders of the NATO
forces were not willing to avail their troops farat which afforded them a window to

avoid arrest$® The ICTR also faced challenges such lack of cajmer by the Rwandan

government which viewed its establishment as arofgiublic relations to conceal the
guilt of the international community after failing stop the mass killings in time in 1994.
Logistical and financial hurdles, the fact that sma is not well covered by the

international media thereby reducing monitoringhad trials posed a great challenge to

2 sands, P.From Nuremberg to The Hague; the Future of Inteioral Criminal Justice”(Cambridge
University Press, Cambridge 2003) p. 12

3 Allen, Tim, Trial Justice: The International Criminal Court anithe Lord’s Resistance ArmyZed
Books, London, 2006)p.10
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the ICTR’* Before the creation of the ICC through the Rorause, there was no single
codified guideline on which crimes constituted mestious crimes and enforcement of

international law was done by individual countrigsinicipal courts.

In the 1950s, and out of the need for the estalestt of a permanent tribunal, the UN
General Assembly asked the International Law Comioms(ILC) which is charged with

the responsibility of codifying and overseeing pessgive development of international
law to commence drafting legislation aimed at dshing a permanent international
criminal court. The ILC wrote the draft statute bigt deliberation and adoption was
suspended by the UN General Assembly for the retdsatnthe crime of aggression had
not been defined in the draft statute. The cold &arwas also setting in which divided
the international community and slowed down thecpss of establishment of the court.
The UN General Assembly abandoned the drafting reegbtiations and the old state
central legal order continued to be in operatiomisTstunted the momentum of

international criminal law that had been inspirgdtee Nuremberg experienée.

In 1990 after the end of the cold war, the idea permanent court was again revived so
that once and for all, there would be a global @ntdicial organ to deal with crimes
against humanity as opposed to having temporabyrigls. Arthur Robinson, Trinidad
and Tobago’s president put a motion before the W&Bal Assembly making a request
to have the previous process of establishing a @eemt court revisited. His motivation

was establishment of an international mechanisrdeta with crimes related to drugs

T4 i
Ibid

> Roach, S.Politicising the International Criminal Court; th€onvergence of Politics; Ethics and Law

(Rowman & Littlefield Publishers, Inc., Lanham 2006
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trafficking across national borders. The idea waseived with varied reactions with
some states expressing concern at how an intenaétimourt would impact on and
interfere with their sovereignty. The attitude was however renewed to have inditidua
perpetrators of most serious crimes and not jadestbeing subjected to criminal trials.
The UN general Assembly instructed the ILC to pestevith the drafting of the statute
establishing an international criminal court addih@t its jurisdiction was not to be

limited to crimes related to drug trafficking alobet all crimes.

The ICC statute’s drafting gained momentum in 128® 1994 when the ad hoc
International Criminal Tribunal for Rwanda and Imational Criminal Tribunal for
Yugoslavia were set up. The establishment of theedribunals was in consonance with
the provisions of the UN Charter under section sewhich mandates the UN Security
Council to essentially maintain international peaw®d security. During the Rome
conference, provisions of the proposed statute wead out to the state parties present
and deliberated and while many states supportedsttdtate by consensus, the United
States applied to have a vote taken. Majority @& s$hates, a hundred and twenty in
number supported the statute, seven states oppbseddoption of the statute while
twenty one states were not represented. Theredfi@ies began ratifying the statute.
There were delays in signing and ratifying the d&atamong the states since most of

them had to align their municipal criminal legigbext in consonance with the ICC Statute

®Zacklin, R. 2004, “The Failings of Ad Hoc Interraial Tribunals”eJournal of International Criminal
JusticelLast accessed on 01/07/2013.
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and more so to ensure their courts could also &seemaniversal jurisdiction over the

crimes outlined in the statuté.

By April 2002, sixty states had ratified the statahd since it provides for adoption upon
the sixtieth ratification, it was formally adoptetiring the UN General Assembly in
September 2002. The UN General Assembly furtheptaediothe rules of procedure,

mode of adducing evidence and the elements ofrtires outlined in the statute.

The judicial basis for the ICC tribunal borrows igafrom the Nuremberg, ICTR and
ICTY experiences; both in practice and principléneTprinciples of the Nuremberg
tribunals as applied renewed the international camty's desire to have not only a
criminal court but that which was permanent in etdstence therefore considerations
such as political, geographical and financial wiatored into. The ICC has jurisdiction
over crimes against humanity, war crimes, genoait#® crime of aggression and on the

territory state parties to the Rome Statute andstate parties.

2.5.1 Arguments in Favour of Establishment of the@C

Having established that the previous ad hoc triltusach as the ICTY and the ICTR
only had temporal jurisdiction limited to specifistorical events, it was important to
finally set up a statutory permanent penal tribusradl vest it with global jurisdiction
which transcends any claim of sovereign authontyts operations. It has been argued

that ICC has a goal to alleviate adverse politmrassure and offer redress for crimes

"Wwilliam A. Schabas, ‘The FollowUp to Rome: Preparfor Entry into Force of the International
Criminal Court StatutelHuman Rights Law Journal pol. 20, (1999) p. 157
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which affect humanity especially in a given statetlsat gross human rights abuses are
opened to international scrutiny and prosecuffoBome crimes undermine the world’s
interest to remain peaceful and secure such thattye of their gravity, they “shock the
conscience of humanity® Judicial prosecutions not only prescribe punishifen
crimes but also act as deterrents of potential cission of crimes. Failure to establish a
permanent court; it has been argued, would havetlaeffect of emboldening militia
groups, government officials as well as the miitéde commit crimes such as those
witnessed in Rwanda and East Timor prior to thaldisthment of the ICC. Continued
adjudication of crimes through ad hoc tribunals ldauwot have been effective by virtue
of their temporary nature hence the importance sthl#ishing a court with universal

jurisdiction®°

When war crimes are tried, past hidden atrocitresbaought to light which causes the
perpetrators to admit liability. Most of the coue$ struggling with change of repressive
regimes to establish democracy may find internafieanminal tribunals useful, more so
the ICC as it is expected to be impartial in deplwith perpetrators of crime and to
promote the rule of law. Emerging democracies banefore derive benefits from strong,

impartial tribunals and have past atrocities adsrd®

'8 Jonathan I. Charney, “Editorial Comment: Progiedsternational Criminal Law?American Journal of
International Law Vol. 93, (1999), p. 456.

"9 Broomhall, p.10

8Chris McMoran, “International War Crimes Tribunalsitp://www.beyondintractability.org/bi-essay/int-
war-crime-tribunals. Last accessed on Jurf 213,

8 Bass, Gary J.Stay the Hand of Vengeance: The politics of wanes tribunals” (Princeton: Princeton

University Press 2000) p.12
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The fact that the ICC indicted and tried the higheslitical office holders such as
Liberia’s president Charles Taylor, Cote d’'Ilvorg@iesident Laurent Gbagbo and former
vice president of the Democratic Republic of Contgan-Pierre Bembas, an indication
that no person; irrespective of their constitutioara political status is immune from
prosecution. The court through these indictments piarced the traditional survival
tactics by dictatorial regimes of silencing thegiponents since they can draw the court’s
attention to undertake investigations includingrav®se powerful personalities. Charles
Taylor’'s conviction for aiding and abetting warmas for instance sent a strong message

across Liberia particularly to dissuade potentepetrators of crimes.

The ICC has also opened up an avenue for victinggads human rights violations such
as rape, recruitment of child soldiers and forctidasfer of population to obtain redress
and expose the perpetrators. They are no longecéegh to remain silent. There is also a
trust fund for victims of crimes from whence thewaheir families are to be monetarily

compensated as per Article 79 of the statute. Thetemposes fines, orders for seizure
of property from culprits and their sale thereotised to compensate victims. Voluntary

groups and generous governments also give towaedsihd.

When the ICC assumes jurisdiction over crimesa# had the effect of triggering judicial

reforms in the particular country involved. Fosti#énce in Kenya judicial changes have
largely been informed by the ICC process so thartetihas been creation of independent
offices of the Chief Justice and a wider court&ue which are enshrined in the 2010

constitution.

49



2.5.2 Emerging Concerns on the Creation of the ICC

The establishment the ICC was not based on consdmgistates. During the Rome
convention in 1998, there was no consensus by UMmee states represented and they
split into three factions with different positionsan, Libya, Indonesia Irag and India
were opposed to the establishment of the courtn&HUSA and France favoured its
establishment but on condition that the court wanity be activated by the UN Security
Council. The third group comprising more than fodtates including Canada and
Germany and other African states rooted for anpeddent court with an independent
prosecutor that was not subjected to the wisheébeoBecurity Councft? Subjecting the
exercise of jurisdiction of the courts to the UNc&dty Council would have meant that
member states such as the USA would not have belingwto have their citizens
prosecuted for most serious crimes especially vetated. During the voting at the
conference, 21 states abstained while 7 voted sig#me establishment of the court

including China, the United States of America aran¢n®®

The fact that there is no code of ethics for thigcefof the prosecutor has also drawn
concerns. Previous tribunals such as the ICTY &Rl had well laid down codes of

conduct for their prosecutof$ The ICC’s structure is made up of four main orgahe

82 Allen T. “Trial Justice: The International Criminal Court and the Lord’s Retance Army”( Zed Books,
London:) 2006. p.17.

8 David Hoile, “The International Criminal Court, Eype’s Guantanamo Bay(&frica Research Centre,
2010) p.10.

8 International Criminal Tribunal for Rwanda, Stardiaof Professional Conduct for Prosecution Coynsel
Prosecutor’s Regulation No. 2 (1999),
http://www.unictr.org/Portals/0/English/Legal/Proseor/reg_05.pdf; U.N. International Criminal Trifal
for the Former Yugoslavia, Standards of Profesdi@oaduct for Prosecution Counsel, Regulation No. 2
(Sept. 14, 1999), available at
http://www.icty.org/x/file/Legal%20Library/Misceltzeous/otp_regulation_990914.pdf-Last accessed on
30th June 2013
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Presidency, chambers, office of the prosecutor #o&d registry. The Office of the
Prosecutor (OTP) is responsible for “receiving mefls and any substantiated
information on crimes within the jurisdiction ofelCourt, for examining them and for
conducting investigations and prosecutions befbeeGourt® The ICC has formulated
codes of ethics for its judges and defense coumsethe OTP has no formal code of
ethics. This has left room for misconduct on the pé the prosecutor who is also the
embodiment of the entire prosecution division; ewgh the ambiguous provisions of the
Statute that the prosecutor should “act indepemygast a separate organ of the Court”.
The first ICC prosecutor's conduct has been créidi especially regarding his
pronouncements and grasp of issues surroundinghatienal trials. A case in point is
that of Tomas Lubanga wherein the ICC judges odldéiis release as the prosecutor
failed to disclose to the defence evidence of eatoky nature. Further, the court ruled

against a fair trial to Lubanga the justificatiam his detention no longer exist&d.

The ICC has also been criticized for conductinglitas a political entity as opposed to
an impartial international judicial bodfhe OTP’s decision to launch investigations in
Congo, Central African Republic, Sudan and Ugarpgteears to follow the Unites States’
influence and relations in these states. In Ugdadastance, the court sought after the
Joseph Kony's Lord’s Resistance Army yet there lareages of the militia group’s

operations with the president Yoweri Museveni ledeynment whose officials have also
been linked with gross human rights violationstha Congo case, the ICC selectively

chose to prosecute Congolese army officers andgqadlpersonnel and left out the army

8 Article 42 (1) of the Rome Statute.
8 David Hoile, “The International Criminal Court, Eype’s Guantanamo Bay(&frica Research Centre,
2010).p.80
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generals commanded by both Rwanda and Uganda veh&namwn to be allies of the
United States and trade partners especially in raisi@erived from the war torn Eastern
Congo region. This selectivity has greatly chantiedface of the ICC so that it dons an

image of political impunity and political patronaije

Criminal tribunals usually fall short of alleviagrthe underlying causes of conflict which
gives rise to their establishment in the first plaghey end up setting groups apart;
individuals get demonized and diminish the prospettpeacé® The preference of truth

justice and reconciliation commissions has seemtci@s such as South Africa under

adopt this mode of conflict resolution for apartheonflict as opposed to criminal trials.

Funding of the ICC is heavily linked to the Europdadnion and has an impact on the
credibility of its pattern of investigations andpecution. Its operations are substantially
determined by its financing. The court is fundedairsimilar manner as the UN-by

member states. However, the amount in funding terdened by factors such as the
economic capacity of a state with a maximum am@entstate being 22% of the court’s
budget whose 2013 estimate is 109 million Edfddowever, in 2009, more than 50% of
the court’s budget was raised by the European Umibith is economically powerful

with a common currency and features similar to ¢hos an independent state. It is
therefore impossible to delink the court’s allegarto the west since it is them who

substantially determine its survival.

87 Mahmood Mamdani,Saviours andSurvivors: Darfur, Politics and the War on TerrofCape
Town:HSRC Press,2009) p.283

8 Tyutu, Desmond M.No Future Without ForgivenesgNew York: Doubleday, 1999)

8The African Paper”, July'52013. Available at http://theafricapaper.com/20¥805/iccs-funders-seek-
greater-efficiency/. Last accessed on 25.08.2013.
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2.6 The Challenge of Immunity from Prosecution of l¢ads of States

For centuries, international law was purely apfieato states only and imposed upon
them duties and obligations. Under customary irdonal law, it is commonly accepted
that some state officials such as heads of stagavernments; by virtue of the offices
they hold are immune in certain circumstant@esn the jurisdiction of foreign courts
over and above the immunity they enjoy under thaimnicipal jurisdictions. This is in
order to facilitate peaceful conduct of relatiorgtvieen states especially with increased
global co-operatioi? However, the Nuremberg trials introduced a chanfehis
conventional practice of states exclusively havimgrnational legal personality so that

individuals were made personally responsible fanes and crimes against humariity.

Article 27 (2) of the Rome Statute provides unarabigsly that international or domestic
immunities or special procedural rules will not y@et the Court from exercising

jurisdiction over any person. By signing and ratify the Rome statute with this
provision, states collectively agreed not to invakanunity to shield its citizens from

prosecution before the international criminal codrticle 98 of the statute stipulates the
obligations assumed by state parties especiallgrdégg the surrender to the court of
indicted persons. There is strictly no immunity afy person from prosecution.

Additionally, the doctrine of universal jurisdictiasserts that some crimes are so serious

% Dapo Akande and Sangeeta Shah “Immunities of Sifteials, International Crimes, and Foreign
Domestic CourtsThe European Journal of International LawJIL;Vol. 21 (2011) p.5

L yitiha, S"Immunity and International Criminal Law{Aldershot, Hants, England, Burlington, VT:
Ashgate2004) p.67
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that the perpetrators should not evade prosecbiyomding behind sacrosanct nature of

state or national frontier or the veil of immunit§.

Members of the bench in the Nuremberg hearings emenghatic that under international
law, crimes are not committed by abstract entibas by human beings which allows
international law to be enforced against the perasnopposed to the stafeThe
prominence of this position was seen in 1999 dutimg indictment of Yugoslavian
President Slobadan Milosevic who was the serviegigent during the conflict between
Bosnia and Yugoslavia. The ICTY formally indictedldsevic for war crimes. This was
followed by his arrest and extradition to the Hagidneere he faced trial at the ICTY since
attempts to prosecute him within his country fail@tis principle of non immunity was
borrowed and enshrined not only in the Rome stdiutealso applied previously during
the trials at the ICTR which saw the convictionJelan Kambanda, Rwanda’s former

head of governmerif.

2.7 Controversy of Indicating a Serving Head of Sta
The 1961 Vienna Convention on International Retetioutlines the tenets of diplomatic

immunity but the Convention is not explicit on thremunity of a head of state from

%2 Henry Kissinger, “Does America Need a Foreign &dli Toward a Diplomacy for 21Century” New
York: Simon & Schuster, (2001).

9 Atul Bharadwaj “International criminal court atfte Question of Sovereigntylnistitute for Defence
Studies and Analyses, Strategic Analysis, Vol.NG, 1, Jan-Mar 2003) available at
http://idsa.in/system/files/strategicanalysis_a@B03.pdf.Last accssed on 11th July 2013.

% Michael J.K “Nowhere To Hide, Defeat of the Sovereign Immubigfence for the Crimes of Genocide
and Trials of Slobadan Milosevic and Saddam Huss@eter Lang Publishing inc: New York, 2005) p.69
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prosecutior’> There are traditionally two forms of immunity étrtable to heads of
states by virtue of the offices they holdat®nae personaevhich provides for the
inviolability of a head of state while in office wdh means he is immune from
prosecution by foreign courts. The second forrmuhunity, Rationae materia@rotects

a head of state from prosecution even after leawffige. This in effect shields a former
head of state from culpability for previous stat®ians and ensures that other states do
not take opportunity to influence each other toback at a former head of state for
actions committed against any state while in offiéehis doctrine were to be strictly
applied, heads of state who commit crimes whileffite directly or by proxy would get

away with impunity.

On one hand, the Vienna Convention on the Law ehiies of 1969 provides that states
or third parties cannot be bound by Treaties theyemot ratifie®. On the other hand,
pursuant to Article 27 of the Rome statute, théusta‘'shall apply equally to all persons
with out any distinction based on official capatityhis provision appears to diminish
that of the Vienna Convention Treaty in view of t@versal jurisdiction of the ICC as

stipulated in the Rome statute thereby creatingrovarsy.

Practically, controversy has been demonstratednabeu of indictments by the ICC and
precedents that have been set by internation#.tdm one hand, in March 2005, the UN

Security Council referred the Darfur conflict indaun, which is not a state party to the

% Lucas Buzzard, “Holding an Arsonist's Feet to Fiike? - "The Legality and Enforceability of the IGC
Arrest Warrant for Sudanese President Omar al-B&ghinerican University International Law Review
Vol. 24. (2009) p. 907.

% Article 34 of the Vienna Convention on the LawTogaties of 1969.
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Rome Statute, to the office of the prosecutor fwestigations. Two years later in 2007,
warrants of arrest were issued against two Sudagtsranking officials-a minister and a
leader of government who were linked to thenjaweedmilitia group associated with
gross atrocities. Although the Sudan governmentirdet to surrender the two to the
court, this triggered further investigations by tfce of the prosecutor against president
Bashir?’ After the investigations, the pretrial chamber watisfied that president Bashir
was under article 25(3) (a) criminally responsidea direct or indirect perpetrator or co-
perpetrator of crimes against humanity, war cringsl genocide. The Sudanese
government under his leadership was accused ohfpambbilized thganjaweedmilitia

to commit systematic and widespread acts of pitiggirape and forcible transfer of

population against civilian®.

In issuing the arrest order, the ICC’s pretrial mbar held that “that customary
international law creates an exception to the imityuof a head of state when
international courts seek his arrest for the comimisof international crimes. According
to the court, “there has been an increase in héatate prosecutions by international
courts in the last decade initiating internatiopabsecutions against Heads of States
which gained widespread recognition as acceptectipea™ It was the court’s position
that since World War [, immunity of heads of states always resisted before
international courts. Since ICC had been in excefor nine years at the time of

indicting president Bashir, and also consideringt @ the time, a hundred and twenty

°” Omer Yousif Elegab, “Indicting the Sudanese Prasidhy the ICC: Resolution 1593 Revisited,”
International Journal of Human Rightéol 13, (2009) pp.17 and 20
98 i

Ibid
% Prosecutor v. Omar Hassan Ahmad Al Bas@iase No. ICC-02/05-01/09 paragraph43. Available a
http://www.legal tools.org/doc/476812/. Last aceessn 7.07.2013.
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states had ratified the Rome statute, it in effieeaint that any immunity states may have
had from prosecution was waived by the ratificatemd application of the statute.

However, there cannot be said the widespread putees of heads of states was
witnessed since the court itself had not succdggubsecuted or convicted any head of

state.

President Charles Taylor similarly was indicted il office. The UN Security Council
established a Special Court for Sierra Leone (SG8Llgonduct investigations into the
war crimes committed during the clashes in Siegarie. There were reasonable grounds
to indict Taylor of gross human rights violationscarding to the court and in 2003, he
was indicted but went into exile in Nigeria wheteafhe was arrested in 2006 and

extradited to the ICC to face trial. He was subsadjy convicted and jailed for 50 years.

Controversially, international courts; with regacdimmunity from prosecution have not
followed a systematic line of reasoning. For ins&rthe International Court of Justice
held that it was illegal for Belgium to indict Caoig foreign minister who was still in
office as that amounted to failure by the Belgiuavegrnment to respect the immunity
from criminal prosecution which arose by virtuetlsd Minister’s political office’® This
court applied the doctrine oftione personaeConversely, the Special Court for Sierra
Leone set a precedent that Charles Taylor couldmake customary immunity from
criminal prosecution because the court itself waart' of machineries of international

justice”. The SCSL in arriving at the decision aduhat it was given mandate by UN

190 5 mer Yousif Elegab, “Indicting the Sudanese Preatgitly the ICC: Resolution 1593 Revisited,”
International Journal of Human Rightéol 13, (2009) p. 915
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Security Council under chapter VII to have jurigaio over all crimes committed in

Sierra Leone.

The indictment of president Bashir while in offie®ntrasts both the situations in
Yugoslavia and Liberia and the courts applied dewandards. Slobadan Milosevic was
not in full control of power in Yogoslavia at thene of indictment since his military had
been overpowered by NATO forces. He in effect hagpower to wield and this made it
easy for his arrest though he died of a heartlattdtle on trial. Charles Taylor was not
apprehended and arrested while in power. At the birhis arrest, he had fled to Nigeria

and was no longer serving as head of state.

In both Yugoslavia and Liberia cases, the arrestSlobadan Milosevic and Charles
Taylor had no potential to spark fresh wars singth bvere not sitting presidents at the
respective times. Sudan’s president is still in oand there is possibility of conflict
should he be arrested. This is more so owing tore¢learrent Arab spring in the Arab
world, the fact that Sudan is predominantly an Aldmic state and is not a state party
to the Rome Statute and investigations into thefudawar were sanctioned by a UN

resolution.

The ICC through these indictments has been tryonmtroduce its interpretation of the
Rome Statute into customary international law whaids into the controversy of
indictment of heads of states. The “widespread geiton” of denying heads of states

“recognition” as observed by the ICC’s pre trialaotbers when indicting president
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Bashir should be taken with a pich of salt as iymat be the correct position after .
The involvement of ICC in the indictment of presitke Laurent Gbagbo, Bashir and
Muammar Gaddaffi was after the UN Security Couscileferral. The only serving
president among them is president Bashir sinceofayld Gaddafi had been ousted from
power at the time of indictment. Can president B&slcase alone be termed as
“widespread”? By indicating that 120 states hadvedithe right of their heads of states
to invoke immunity, the court was in other wordyisg that this has now become state
practice but by merely signing the Statute, thid dot necessarily set a precedent to
become a rule of customary international f8wThe International Court of Justice’s
statute defines customary law as "evidence of @mémractice accepted as lai#®. A
custom is determined through states’ general maaver time and their acceptance of

such a custom as latf?

The following major issues emerge from this chaplére classical exercise of state
sovereignty as envisaged in the Treaty of Westphadis no place in the contemporary
world since the emergence of international nonestattors which have cross border
jurisdiction. The exercise state sovereignty isdfage not absolute. The International
Criminal Court was established to try most seriotimes of genocide, crimes against
humanity, genocide and the crime of aggressioha#t made positive contributions to

international criminal justice including prosecutiof most serious crimes’ suspects such

191 Morten B.& L. Yan, State Sovereignty and International Criminal LaiBgijing,
Torkel Opsahl Academic EPublisher, 20p233.
192 1hid.
103 Article 38 (1) (b) of the International Court afslice Statute.

Yoram Dinstein, The Conduct of Hostilities under the Law of Intd¢iomal Armed
Conflict”,(Cambridge: Cambridge University Press, 2004) p.5
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as former heads of states like Charles Taylor. Tias sent a message across the world
that a person’s political status does not shieththrom the legal process. In Kenya, it
has triggered judicial reforms including establigmiof independent offices such as that

of the chief justice through the 2010 constitution.

On the other hand, the establishment of ICC has bagcized including the fact that it
was not established by consensus, there is no abdthics for the prosecutor and its
manipulation by the west who are its main fundargerms of its exercise of universal
jurisdiction, the court has demonstrated its authdyy issuing warrants of arrest to a
serving head of state (Sudan’s president), indidtather heads of state (Liberia’s
Charles Taylor and Cote d’'lvore’s Laurent Gbagbo)l & scheduled to try Kenya's
president and his deputy in late 2013. A precetestbeen set that even a head of state
cannot invoke immunity from prosecution to stak tthue process of the law and neither
can a country claim that its sovereignty is undesadiby the ICC since its empowered by

the Rome Statute to exercise universal jurisdiction
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CHAPTER THREE

THE CASE FOR KENYA AND THE ICC
3.1 Introduction
This chapter presents a case study of Kenya antCts jurisdiction in its territory by
tracing background of the post elections violente @vents leading to the handing over
of Kenyan cases to the ICC. It shall further disctise peculiarity of Kenyan cases,
mirror them against relevant provisions of the Rastetute to deduce whether or they
qgualify to be heard by the ICC. By so doing andingpthat two of the persons facing
trial-the current serving president and his de@itthe ICC are now main policy makers,
a finding shall be made as to whether or not therase of state sovereignty has been

undermined and if it is now exercised differentigrh it was before the ICC came in.

3.2. Post Elections Violence: Background of the Cdirct

In December 2007, Kenya held general elections thrdoutcome of the presidential
polls sparked off unprecedented violence in sorsg@es of the country. The declaration
of Mwai Kibaki as the winner of the elections b thlectoral Commission of Kenya at
the time was rejected by a section of the populatieainly drawn from supporters of his
main competitor, Raila Odinga of the Orange DemariMovement Party; on account of
stolen votes. This was followed by civil unrestass the Rift Valley, Nyanza, Nairobi,
Western and Coast provinces and within a short titm@utated into bloody ethnic
mayhem. Roads were blocked by gangs, property wsisayed, hundreds of thousands
of people were forcefully evicted from their farraad became homeless while others

were killed and raped in the mayhem.
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On the face of it, the violence was triggered by tlutcome of the elections but there
were other underlying factors which are mainly posteuggle among tribes (ethnicity)
and land related confli¢f®> During the British colonial rule, the white setfialienated
and forcefully acquired large parcels of land, mewehe fertile land commonly referred
to as the white highlands. The remaining land eéfistd and managed by the community
with no documentary evidence of ownership but lasd rights were recognized by the
community. Upon attaining independence, the newydegovernment embarked on re-
distribution of the land (white highlands) formedgcupied by the white settlers in the
rift valley and other regions. The rift valley proge is indigenously a Kalenjin and
Maasai ethnic communities region while the ethmgio of the Kikuyu community is
central Kenya. A large number of Kikuyu communitgmbers were allocated land in the
rift valley which sowed seeds of anger as they Kileiyu) were viewed as outsiders
who illegitimately benefited from ‘Kalenjin land’ybvirtue of the fact that the time, the
President was Jomo Kenyatta who was a member dfikugyu community. Other tribes
allocated land at the time in the rift valley indad the Abaluhya and a small number of
the Luo some of whom had been employed as labouréng white farms. The unwritten
law on community land ownership and regulations evégnored during the re-
distribution. Deep rooted grievances have sincettivee remained unresolved which led

to ethnic friction more so in the rift valley prone.

105 T akashi Y., Yuki T., & Gitau R. Haki Yetu (Its Our Right): Determinants of Posttien Violence in
Kenya” (National Graduate Institute for Policy Studies: JokJapan, September 2010) Discussion paper
10-20p. 1
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Past political transitions in Kenya were charaetti by tribal and political divisions
since the introduction of multipartysim in the atB90s and some experts posited that
Kenya was not immune to an outbreak of conflict gadsibly civil during general
elections:®® Even before the 2007 post elections violencealritashes in the rift valley
province with the land issue at the core of theflednoccurred during 1992 and 1997
general elections. The struggle for multipartysna general elections in Kenya in the
1990s elicited conflict between the supporters @@sklent Moi at the time and those
communities which were perceived to be supportémspposition to Moi’s rule. These
were the Kikuyu, Luo, Luhya and Kisii communit®$.The violence began in 1991
before the 1992 general elections and continued384 leaving about 300,000 persons

internally displaced and 1500 dé%d

During the 1997 general elections, ethnic confhicike out again this time spreading to
the coast province. The underlying issues wereombt land related but also political
calculations of silencing opposition to the leatigyof president Moi. The violence was

organized and at the instigation of politicians vgupported Mot

Although the issue
of land was profiled as the main cause of the @uapaf violence, the Justice Akiwumi

Commission which had been set up to investigatetimt causes of the clashes in the rift

1% Kimenyi, M. & Njuguna N., “Sporadic Ethnic VioleadWhy Has Kenya Not Experienced a Full blown
Civil War? in P. Collier & N.Sambanis (eds)nderstanding Civil Wa(Washington DC: World Bank,
2005) Vol. 1:Africa, p.125

107 Kenya National Commission on Human Rights “@:Brink of the Precipice: A Human Rights
Account of Kenya’s Post 2007 Election Violence” Preliminary Edition, (2008ra.45.

108 National Christian Council of Kenya [NCCK]TheCursed Arrow: A Report on Organised Violence
Against

Democracy in Kenya (Nairobi: 1992)

109 Report of the Judicial Commission appointed to Irgjinto the Tribal Clashes in Kenya (Nairobi:
1999).
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valley dismissed this argument as the root causeoténce contending that the clashes
were mainly triggered by the thirst for politicabyer. The Commission found that for
many decades, the various ethnic communities pelcefo-existed in the rift valley

province until the advent of multiparty democracihien a strategy of displacing and
killing opposers of the single party rule was usedrder to keep them away from voting

for the opposition.

Prior to the general elections of 2007, the rulpayty; National Rainbow Coalition

(NARC) which was formed through cooperation of tim@in opposition parties- the
Democratic Party (DP), FORD Kenya, National Demtcr®arty (NDP) and Liberal

Democratic Party (LDP) among others jointly won 20f§eneral election ousting the
previous regime under the leadership of Daniel Maithe time of coming together to
form NARC, the party leaders had executed a mendoranof understanding that upon
winning the elections, they would share cabinettgpesually, undertake constitutional
reforms and amend the 1963 independence constittdidoth create the office of the

prime minister and reduce presidential powers.

When President Mwai Kibaki took over office afteis Hand mark win of the 2002
general elections, the pre-elections agreementtla@dgromised constitutional reforms
stalled and with time, the ruling NARC bond collegs The 1963 constitution was later
redrafted and subjected to a referendum in 200%heubew constitution was not adopted
as majority of the population rejected the draftaoynajority of 57 per cent. The final

draft published by the Attorney General at the tlargely differed with the original draft
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agreed upon’® The main contention was that the president wak\&sted with all
executive power and there was therefore no distindbetween the 2005 draft and the
independence constitution. The referendum outcoras more motivated by political
persuasions than objectivity as those who weranedlto the Kibaki faction were beaten
by those opposing the draft led by Raila Oding&aCpolitical and ideological divisions

began after the referendum more so owing to upcpmémeral elections later in 2067

The Orange Democratic Movement (ODM) party was bafter the 2005 referendum.
(During the referendum, the sign used to signifgpsut of the draft constitution was a
banana and an orange to signify opposition to th&é dence the ODM party was crafted
on this basis). Following the referendum outconppasition towards Kibaki leadership
gained momentum with the ODM party having marshglia number of small parties to
form opposition in and out of parliament. By 200&ngral elections, the two former
political allies, Raila Odinga of ODM party and Mwabaki of Party of National Union
(PNU) turned into political rivals, fiercely comjpgg against each other for the country’s
chief executive’s post. The political perceptiortlas time was that PNU faction led by
Kibaki was represented political and economic edés of the Kikuyu community and
the larger central Kenya while ODM party led by @y was said to represent everyone

else!’?

110 The preliminary Report of the Committee of Expentsconstitutional review issued
on the publication of the harmonized draft (Novemb&' 2009) p. 12.

" nternational Crisis GrouKenya: Impact of ICC ProceedingsAfrica Briefing No. 84, Nairobi:
(January 8 2012) p.3. Available at http://www.crisisgroup.brhmedia/Files/africa/horn-of-
africa/kenya/B084. Last accessed on 23.08.2013

12 nstitute for Security Studieghe International Criminal Cases in Kenya: origindhimpact” (Pretoria,
South Africa: August 2012) Issue No0.237 p.3
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The pre elections campaigns particularly in the védlley and coast provinces in 2007
were characterized by constant reminders and meit¢ by politicians that the Kalenjin
land had been stolen by ‘foreigners’ (mostly th&u$u community) which rekindled the
deep seated land ownership conflict. They (poétis) promised the electorate that once
Odinga took over power, they would drive out a# Kikuyu people from the rift valley
and re-distribute land to the indigenous people wice rightly entitled to own it. This,

coupled with the vice of deep seated tribalisngeigd the violenct:?

The media, more so vernacular stations providedfogpra for spreading sensational
messages which also fuelled ethnic intolerancehaticed. Mr.Joshua Sang for instance;
a radio broadcaster though Kass FM, a Kalenjindage radio station was identified by
the OTP as one of the people who used the medspread tribal hate and bore great
responsibility for the post elections mayhem. Othemacular radio stations were also
accused of playing a role in inciting the publicaegt each other along ethnic lines
especially Kikuyu FM stations but during the hegsirconducted by the CIPEV, Kass
FM was particularly pointed out as having been usedncite and spread negative

ethnicity in rift valley provincé*

On the evening of December"™2007, the Electoral Commission of Kenya (ECK)nat t
time chaired by Mr. Samuel Kivuitu declared that 8viKibaki had won the elections

with 46.4 per cent closely followed by Raila Odingho had won 44.1 per cent. Mwali

13 Takashi Y., Yuki T., & Gitau R. Haki Yetu (Its Our Right): Determinants of Postdien Violence in
Kenya” (National Graduate Institute for Policy Studies: JokJapan, September 2010) Discussion paper
10-20 p.7

114 Report of the Commission of Inquiry into Post Hiee Violence (CIPEV) Chapter 8, p.306 .
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Kibaki was immediately sworn into office. The raaant to the announcement was
eruption of violence in the Rift valley, Nyanza, $%rn, Coast and Nairobi provinces.
The violence was patrticularly targeted at the membéthe ethnic community to which
Mwai Kibaki belongs; the Kikuyu. Other areas aftgttoy the mayhem include Molo,
Kuresoi, Mount Elgon region and slum areas in m&ams including Nairobi, Kisumu,

Mombasa Nakuru and Naivasha.

The violence occurred in two phases: there wet@lndirect attacks in late December
2007 and retaliatory attacks in 2008. The retaifjatattacks profoundly occurred in
Naivasha after a group said to be members of theglumilitia burnt to death an entire
family of Luo ethnic community and threatened tdl kh the same way other
communities who were enemies of the Kikuyu tribegwenge. In the end, apart from the
widespread looting, destruction of property anderamore than 133,000 people were
killed in the violence, 350,000 were internallymlaced while 3,561 were injurédf The
commission investigating the causes of post elestigiolence concluded that the
mayhem was triggered by land and inequality, unegmént more so of the youth,
personalization of the presidential power as welluae of political violence especially

through incitement by politicians.

The Commission of Inquiry into Post Election Vioten(CIPEV) was formed with a
mandate to investigate facts and circumstancesuiwbunding the violence under the
chairmanship of Justice Phillip Waki. The reportswaleased on October12008 and

Kenya was given a time frame of six months by tla@dP of Eminent Persons within

115 Report of the Commission of Inquiry into Post-Eiee Violence, Kenya.(2008) pp. 322, 362 & 345.
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which to establish a tribunal to try the perpetratof the violence. The period was
extended to nine months but the bill to establshgpecial tribunal was defeated owing
to actions of two diametrically opposed groups amlipment, factionalism in the grand
coalition government which pulled in different ditens whose interest was to win the
next general elections and not ending impunityrhe matter was sensationally referred
to the ICC for investigations and further actioniethresulted in the indictment of six
Kenyan suspects who bore the greatest respongifolitthe violence-Uhuru Kenyatta,

William Ruto, Mohammed Ali, Henry Kosgey, Joshuaa@and Francis Muthaura.

3.3.  Peculiarity of the Kenyan ICC Cases

The Kenyan cases have their peculiar characteyisticch raises fundamental questions
as to whether or not they qualify to be heard aaterhined by the ICC. The ICC
prosecutor, after receiving the CIPEV report dréw tonclusion that crimes against
humanity were committed and that the Kenyan sibmaivarranted investigations and by
extension the jurisdiction of the ICC. The two gbs of attacks on December"22007
and retaliatory attacks in January 2008 werdezhiwut by gangs of youth, who had the
support of powerful individuals from the politicaffiliations and business people all
whom were associated with the two main politicattifans. The unprecedented post
elections violence of 2007 was described as thestnaestructive violence ever

experience in Kenya™’

118 International Crisis GrouKenya: Impact of ICC ProceedingsAfrica Briefing No. 84, Nairobi:
(January 8 2012) p.7. Available at http://www.crisisgroup.brhmedia/Files/africa/horn-of-
africa/kenya/B084. Last accessed on 23.08.2013

17 Report of the Commission of Inquiry into the PBEiction Violence (2008) executive summary p.vii
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According to the charge sheets before the ICC,cimeent Kenyan president, Uhuru
Kenyatta is facing charges of crimes against hutpgany of the following acts when
committed as part of a widespread or systemataclattlirected against any civilian
population, with knowledge of the attat® comprising murder under (article 7(l) (a)),
deportation or forcible transfer of population i@e 7(1) (d)), rape (article 7(l) (9)),
persecution (articles 7(I) (h))and other inhumares garticle 7() (k)). The Deputy
President, William Ruto and radio Joshua Sangfacang similar charges of crimes
against humanity comprising murder under (artic(f 7a)), deportation or forcible

transfer of population (article 7(1) (d)) perseouti(article 7(l) (h))

Three main factors which flag out the peculiarifyttee Kenyan cases before the ICC are
as follows: To begin with, whether the chargesdhgpects are facing meet the threshold
of crimes against humanity: “Crimes against hunyérig a term which does not have
conclusive definition in legal academia and in authative or persuasive commentary
Unlike the Convention on the Prevention and Punaftnof the Crime of Genocide
(Genocide Convention of 1948) there is no singlus¢ formulated towards crimes

against humanity in which there would be a congkisiefinition.

Several international legal instruments have ddfimeimes against humanitylhe
Nuremberg Charter defines crimes against humaaiipdlude “murder, extermination,
enslavement, deportation, and other inhumane amtsmitted against any civilian

population, before or during the war, or perseagion political, racial, or religious

118 Article 7 of the Rome Statute
9. Cherif Bassiouni, Crimes Against Humanity": The Need for a Specidli@envention”Vol.31
Column. J. Transnat'l L. (1994) pp. 457 and 458
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grounds in execution of or in connection with amyne within the jurisdiction of the
Tribunal, whether or not in violation of the domestaw of the country where
perpetrated”® The ICTR and ICTY statutes define crimes agamsmnanity as defined
generally in the Nuremberg Charter save that thelude the crimes of imprisonment,
torture, rape, persecutions on political, racial asligious grounds and other inhumane

acts?!

The Rome Statute, in addition to all other statutedefining what constitutes crimes
against humanity includes crimes of sexual slavesgforced prostitution, forced
pregnancy, enforced sterilization, or any othenfasf sexual violence of comparable
gravity; persecution against any identifiable grampcollectivity on political, racial,

national, ethnic, cultural, religious, gender othest grounds that are universally
recognized as impermissible under international lawconnection with any act referred
to in this paragraph or any crime within the juresidn of the Court; enforced

disappearance of persons; the crime of aparthdlteranhumane acts of a similar
character intentionally causing great sufferingserious injury to body or to mental or

physical health?

From the CIPEV report released by the Waki Commisscrimes of rape, (sexual

violence) murder, persecution and more profoundigible transfer of population which

120part 6 (c)

121 Article 3 of International Criminal Tribunal fordganda and Article 5 of the International Criminal
Tribunal for Yugoslavia.

122 Article 7 (1) of the Rome statute of 1998
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gave rise to internally displaced persons were citted??® Additionally, the scope and
scale of crimes against humanity committed in Kemt the required threshold under
Article 7 of the Rome statute. Under this artictbge crimes must be systematic,
widespread and be directed against a target awvpi@pulation knowingly. The crimes
include murder, extermination, forcible transfempofpulation and rape among others. All
these crimes were confirmed by the CIPEV as havcgurred a d it can therefore be
concluded that the post elections violence caseKenya qualify as crimes against
humanity. Notably, Kenyan cases; just like Libyate categorized by the ICC as crimes
against humanity; outside the usual crimes of podéd armed conflict previously tried
by the court or whose investigations have beenredleThe short timeframe within
which the commission of crimes against humanityuosz in Kenya is also a

distinguishing factor.

Secondly, whether a case can be made out of Aiclen immunity from prosecution to
shield the current president from being tried. Tinenunities and privileges ordinarily
enjoyed by heads of states and other high rankavgrgpment officers are safeguarded in
domestic laws but are expressly excluded in the &&tatute. The ICC usually holds
responsible individuals who bear the greatest mesipdity to the commission of the
most serious crimes and more often than not, thatigiduals have trappings of power
and in charge of superior and influential positionsgovernments including heads of
state. The question which arises in view of thet@ais of Article 27 is whether the ICC
can be said to properly exercise its jurisdictimeroan elected sitting president and his

deputy and try them in a foreign country. Can @€ lset a precedent by setting aside the

123 Report of the Commission of Inquiry into Post-Eiee Violence, Kenya.(2008) pp. 237, 271, 304.
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waiver of immunity regarding the Kenyan presidelfitthe ICC for the first time in its
history proceeds to try a sitting president anddieiguty, is it arguable that by doing so, it
would be exercising its jurisdiction exorbitantlyf? criminal law, a court is deemed to
exert exorbitant jurisdiction when it asserts itaasonably, unfairly and excessively over
an accused person. Courts of powerful states wothiqgal agenda are associated with
this practicé®® The operation of the Rome statute in Kenya hasbeen said to be
excessive or unreasonable as it was ratified vatuptthrough the regime treaty making
process giving the ICC power to deny immunity frgmosecution to all persons

including heads of states.

On the other hand, the court has indicated itsitrdas to proceed with the trials since it
is seized of the matter as empowered by the Roatatst In that case, no amount of
opposition even by the African Union would stopfritm arresting and detaining the
Kenyan suspects if it deems fit and reasonableoteal Lack of cooperation with the

court would for instance lead to such measures.

Thirdly, the applicability of the doctrine of congphentarity in Kenya’'s cases: After the
ICC’s pretrial Chambers summoned six suspects swanto charges of crimes against
humanity in March 2010, Kenya filed an applicationchallenge the jurisdiction of the
court over its cases and the prayers in the apgplicavas for the court to find them

inadmissible. The arguments were based on thetifiattKenya was investigating the

12%\1adeleine Morris High Crimes and Misconceptions: The ICC and Nonty&tates:Law and
Contemporary Problems Vol 13. Found at www.law.de#te/journals/64LCP . Last accessed on
29.07.2013
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circumstances surrounding the post elections veadeand that it was initiating judicial
reforms in order to conduct trials at home. Theliappon was dismissed and an appeal
was lodged in the Appeals Chamber on the grourel®th-trial Chamber’s decision had

serious legal, factual and procedural erfrs.

The objects of Article 17 (a) of the Rome statutesyput under test at the appeal stage of
the Kenyan cases. Under article 17 (1) (a) totfd,court is has power to declare a case
inadmissible before it if the matter is under imigegtions or is being prosecuted by a
state with jurisdiction over it or if a state isngenely unable or unwilling to carry out
investigations or prosecution, or if a state hagestigated but fails to prosecute the
person concerned or if the person concerned hastbed of a similar offence or if the
case is of insufficient gravity to justify furthection by the court. The issues of law
raised by the defence case were that the courbmssied the provisions of article 17 by
failing to consider that Kenya was conducting irigegions into the post elections
violence. Secondly, the Pre Trial Chamber erredtsninterpretation of the threshold
applied in determining admissibility of cases: tbét'same conduct, same persof’.
This principle rules out duplicity of conductingrsiltaneous investigations on the same

person over the same offence.

In terms of jurisdiction, Kenya, which is a stataty to the ICC had original jurisdiction

and capacity to try its own cases. After all, tbenplementarity principle accords a state

125 prosecutor —vs- Muthaura , Kenyatta & Mohamed AViailable at http://www.icc
cpi.int/en_menus/icc/situations%20and%20casestginssituation%20icc%200109/related%20cases/iccO
1090211/Pages/icc01090111.aspx. Last accessed @n 2013

126 Chernor C.J, “Kenya versus the ICC Prosecuttatvard International Law Journal'Vol. 53 (August
2012) p.230
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the first priority to retain control over its inuegations and trials. The presumption in this
regard is that in the absence of overwhelming exdddo deny a state that first priority, a
state’s right to prosecute should not be displabgdthe ICC. Further, a state has
discretion to exercise a reasonable degree ofhiléyi regarding whom and when to
prosecute therefore Kenya would have been allowgeliad of time within which to put

its house in order instead of rushing the trials.

The prosecution’s response to the appeal was thi@atléd 17 was meant to address
conflict of jurisdiction where both the court andstate exercise concurrent jurisdiction
over the same individual. The appeals chamber hgrihaopinion concluded that even
with the state having first priority, there was laac distinction between “inquiry” and
“investigations”. Kenya was merely arguing thatvés investigating the crimes based on
inquiry or intentions to do so therefore there weoeconcurrent investigations; more so
in relation to the specific persons facing the gear Further, the mere preparation to
undertake investigations and not investigationsp@rowas insufficient to justify

inadmissibility of the casée's’

The only dissenting opinion from the bench was bggé Anita Ulacka who was of the
opinion that the appeals chamber went into undergth to define “investigation”, failed
to give Kenya, as a sovereign state first priotdyinvestigate and hence hastened the

proceedings with glaring factual and weighty issifés

2’Charles Chernor Jalloh, “Kenya versus the ICC &motr’Harvard International Law Journal'Vol.
53 (August 2012, p. 232
128 |bid
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Even after dismissal of the appeal, Kenya stillgtda twelve months deferral of the ICC
trials by sending an to the UN Security Counc#dzhon Article 16 of the Rome Statute
which provides for deferral for a period of twelw®nths through a UN resolution. By
approaching the issue through the UN Security Cibuthe expectation was that in the
same way the Council can order investigations uidicle 16, it has powers to ask the
court to make the deferral order. The deferral ediog to the Kenya government at the
time was necessary to avert potential threat tacgemd security in Kenya and the
region, more so owing to the general elections whiere expected to take place in

December 201%?°

After the request was made, the Orange Democraiity Pollowed the Aide-Memoire
with a letter urging the UN Security Council notaltow deferral of the cases since they
posed no threat to peace and security and thaaat failure to bring to justice the
suspects posed grave danger to Kenya'’s internakpaad security and also that a trial at
home would be manipulatéd Nevertheless, the Council met and held an informal
dialogue with the Kenyan delegation led by the Kankiead of the Permanent Mission to
the UN. In the end, the Council members failed goea on the mattéf’ The status

therefore remains the same: that trials shall @dce

129 Ajde.memoire “Kenya’s Reform Agenda and Engagemétit the International Criminal Court™8
February 2011.

130 Nyong'o, Peter, “Petition to the members of the B&turity Council regarding the Kenyan cases at the
ICC” March 11" 2011. Available at

www.standardmedia.co.ke/downloads/ODM_statemenUb security council.pdf. Last accessed on 1st
August 2013

131 UN Security Council President Nestor Osorio, “BrStatement on the request of Kenya for deferral
under Article 16 of the Rome Statute of the Intéiomal Criminal Court (s/2011/201)"8pril 2011.
Available at www.unmultimedia.org. Last accesseddAugust 2013.
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3.4. Impact of ICC Prosecutions on Kenya

Broadly speaking, the impact of the ICC proceskenya can be assessed by examining
it from the following angles: The legal angle inves examining whether issues of
justice, deterrence and complementarity have besitiyely or adversely affected and if
so, to what extent. Retribution, politics and seigmty are other angles from which the
impact can be assessed. Under Article 25 (1) andof2the Rome statute, the
International Criminal Court has jurisdiction oveatural persons who shall be held
individually liable for crimes; the basis on whitie current president, his deputy and
one other person shall be tried at the ICC. Thege® has had implications both legal

and political.

The Kenyan political shape after the January 20itlciments was influenced through
political alliances and calculations were basedPom Trial Chamber’s indictment of two
presidential contenders. There was a clear pdlitisade between supporters of the joint
candidacy of Uhuru Kenyatta and William Ruto whemessed their ambition to run for
political office and those who opposed them as ddainted with crimes. Political

contestations and outfits such as the “KKK” formey Kenyatta, Ruto and Musyoka
which were loosely interpreted to mean an allianicthree ethnic communities-Kikuyu,

Kamba and Kalenjin, the “G7” mainly comprised ofuglaful politicians who supported

the ICC suspects were impacted by the ICC indictmadfor Kenyatta and Ruto, their
passion to run for political office was grounded tbe fact that the Kenya constitution

did not bar them to vie for merely being suspects.
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There was potential ethnic rhetoric and hate spesate so in the build up to the 2013
general elections especially coming from politicallies following the indictments. The
ICC bench also foresaw this. Subsequently, theTiie¢ Chamber President, Ekaterina
Trendafilova issued a warning saying that the c¢eutecision would be arrived at
impartially and independently based on the evidgmasented to it in order to serve
justice to all and further forbid the suspects fromaking utterances regarding the

pending trials or matters before the cduft.

In terms of sovereignty, the Kenya government iastitutionally made up of three
organs: the Executive, the Legislature and theclargi. The exercise of state sovereignty
before August 27 2010 was under the 1963 constitution which creatate organs
whose operations were regulated by subsidiary IE@ms. Most of the statutory
provisions were and are still weak and they pravide avenue for exploitation by
politicians and organs such as the police forcenduthe post elections crisis. The old
constitution for example allowed for the use of adrforce not only in instances when
life was in jeopardy but also to protect propefilyis was unnecessary in a contemporary
world and was exploited by the police and politisiZand increased impunity? Under
the old constitutional order, the Judiciary failed rarely prosecuted cases involving
influential personalities. The most common stepetalvas to establish commissions of
inquiry which were mere attempts to deflect pubditention. In some cases, the

Commissions were disbanded even before they cauigplete their work for instance

132«pAfrican Review” magazine, 5October 2011.
133 Commission of Inquiry into Post Election Violen@PEV) report page 419.
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the 1990 Commission of Inquiry into the Death of Robert Oukd>* Owing to the lack

of confidence in the state organs particularly jtidiciary, post elections violence cases
were referred to the ICC. Initially, the ICC presavas popular with most of the Kenyan
public but its approval ratings by the Kenyan palblas considerably declined more so
after constant media engagements with the suspadtsheir political supporters whose

sentiments albeit indirect, were negative regardireglCC***

On one hand, the events which have taken betweeretarral and indictments have led
to a popular belief that the west through the I6@xercising neocolonialism on Kenya.
This is more so owing to a number of factors. Fmtance, the fact that Kenya cannot
invoke state sovereignty or constitutional immunity oppose arrests, surrender or
prosecution of its own post elections violence satpfacing trial at the ICC is the first
step toward accepting that its sovereignty is hsiolute after all. Kenya is obligated to
fully co-operate with the ICC which essentially medhat the current president and his
deputy who are accused of orchestrating the pestiehs violence are answerable to
another jurisdiction apart from the electorate. yeras a state is not on trial but the
president and his deputy are an embodiment of statereignty and the state as a whole.
The ICC process has subdued them by virtue of tiparaf international criminal law so
much so that they will not continuously or at ledsectly discharge their official duties

towards over 40 million citizens during their resipee trial periods.

134 Kenya Human Rights Commissiohést We Forget: The Faces of Impunity in Keng2011), p. 3.
135 International Crisis GrouKenya: Impact of ICC ProceedingsAfrica Briefing No. 84, Nairobi:
(January 8 2012) p.2. Available at http://www.crisisgroup.brimedia/Files/africa/horn-of-
africa/kenya/B084. Last accessed on 23.08.2013
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Under the 2010 Kenya constitution, the president aoe president have been vested
with executive functions. The president is the hedovernment, commander in Chief
of the Defence forces, is the chairman of the NwlidSecurity Council and he is also
required among other executive responsibilitiesgadird the country’s sovereigrity. |f

at any stage of the proceedings the ICC arrests e president and his deputy,
president for instance, there would be a leadensbiigh in leadership politically although
and constitutionally, the speaker of the Nationasémbly is third in command in the
pecking order in the event of the absence of bedldérs. This leads to the question as to
whether the ICC can be said to take cognizanceeofyK's political rights, freedoms and
democracy, noting that the cases threaten to comshentime, effort and responsibilities
that the president and his deputy have been taskbdoy Kenyans. The answer lies in
the equal treatment of all suspects irrespectiviheif political positions as enshrined in
the Rome Statute. It has been commented that @i I@ain aim in the Kenyan cases is
to advance the career interests of a handful aétgpirand academics, and to enrich
international law jurisprudenc&’ This does not change the legal position regariing
mandate although based on the concerns raiseé prévious chapter regarding the ICC,

the court’s credibility cannot be termed as waditti

On the other hand Kenya is a signatory to the R8tatute establishing the International
Criminal Court which was ratified with full knowlgeé of its provisions and the fact that
the court exercises universal jurisdiction with moovision for immunity from

prosecution. International intervention into thesppelections crisis through the Kenya

136 Article 131(1) (a) and (c), (2) (b) of the Keny@1® constitution.
137 Daily Nation, Monday May 202013.
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National Dialogue and Reconciliation forum gavesrie the Commission of Inquiry into
the Post Elections Violence (CIPEV) and parliaméted to establish a domestic
tribunal to try the orchestrators of the violen®®hile past reports Commissions of
Commissions of Inquiries were either not acted upordisbanded before completing
their mandate, the CIPEV was an exception. Unli&st politically driven commissions,
it had goodwill from the public, diplomats and humaights groups and was
internationally driven therefore its credibility wdnigh. The Waki Report was credited

for correctly identifying flaws in the previous Camissions->®

Through its recommendations, legislation such éarm@ational Crimes Act and Witness
Protection Act were fast tracked and became ActBasfiament. Comprehensive reform
of the Police Service was another key recommendlatiche CIPEV's repott® which

has led to the establishment of bodies such aPdtiee Commission. The 2010 Kenya
constitution provides that sovereign authority ésted in the people of Kenya and shall
be exercised through their democratically electprasentatives. Constitutionally, the
sovereign power is delegated to the three orgarbeoktate, Legislature, Judiciary and
the Executivé™. If reforms in the state organs and their subsieahave been achieved
on the one hand and on the other, two personaini¢se executive have been charged
with crimes against humanity and are answerablbadCC, it can be concluded that this

does not necessarily mean that Kenya has totatyitsovereign authority.

138 International Crisis Group, ibid.

139 Report of the Commission of Inquiry into Post-Hiee Violence, Kenya, (2008) recommendation
number 2 p.487.

140 Article 1 (1), (2) and (3) (a) to (c) of the 203@nyan constitution, 2010.
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CHAPTER FOUR
ANALYSIS OF STATE SOVEREIGNTY AND ICC’'S INTERVENTIO N IN
KENYA
4.1 Introduction
In chapter two, emerging issues on state sovergigm International Criminal Court, its
importance and shortcomings and the challengeswsuiling indictment and prosecution
of serving heads of states and governments weceistied. The chapter concluded that
state sovereignty is not absolute; that individoealitical or constitutional position does
not render one immune from prosecution by the dlawmart which is vested with
universal jurisdiction under the Rome Statute. Gdaphree focused on Kenya and
assessed the ICC impact. The genesis of postaisctiolence was traced, peculiarity of
the Kenyan cases before the ICC was discusseddingluwhether the international
criminal indictments and pending trials have impdobn Kenya’s sovereignty. This was
informed by the pending trials of the sitting heafdstate and his deputy; who are
embodiments of state authority, were indicted bg t&€C in March 2011 and are
scheduled to be tried by the court in late 2013vds concluded that though the ICC
intervention impacted negatively on Kenya'’s inteéiorzal image, the positive outcome
intervention are more outstanding especially thhodlge creation of structures and

independent institutions in the 2010 constitution.

This chapter undertakes an analysis of the resaartine with the objectives of the

study. The analysis is drawn from the findings loé previous chapters and mirrored
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against the primary information collected througésponses in the set of questions

administered as outlined in the research methogolog

4.2 Kenya's Sovereignty and the ICC Trials

It has been established in chapter two that staersignty is not absolute and states
have an obligation to other entities such as thead®l ICC. Sovereign authority has been
tested and tried and has shifted from classicalergtdnding of its exclusivity. This
change can be likened to Tomas Kuhn’s scientifelyais in which he postulates how a
dominant theory may be altered through a periodewblution to usher in another and
that an alternate theory will competitively replaaepreviously existing one; hence
ushering in a paradigm shift! It cannot therefore be ruled out based on Kuhn&ysis
that the contemporary international system hasnpateto undergo further changes in
future as political developments in the world con& to emerge. In the same way the
Rome Statute was enacted, the international contynumay predictably find further
need to formulate, amend or repeal existing leisiafor instance to either introduce
immunity from prosecution of heads of states atl@@ or introduce conditional waiver
of such immunity. This would mean abolishing indival criminal responsibility while a
person is in office and would perhaps validate ltheted States’ Secretary of State,
Robert Lansing who at the end of World War | destinto have leaders of Turkey,
German and Austrian prosecuted on the basis tlvaraign leaders were immune from

prosecution and that “the essence of state soveyeijthe absence of responsibilify”

141 Kuhn, Thomas S‘The Structure of Scientific Revolutiong3 edition, Chicago, IL: University of

Chicago Press, 1996.) pp. 40, 41, 52 and 175.

2Donald W. Potter,State Responsibility, Sovereignty and Failed StgRaper presented in a workshop
on 29" September to®1October at the Australasian Political Studies Agstion Conference, University of
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While ruling out the possibility of exclusive soeegn authority, it is important to
appreciate that the international system would barchic if there was no aspect of
sovereignty at all. Having a remnant of sovereigtharity, more so territorially gives a
state identity and recognition. This research da#sconclude that there is absolutely no

state sovereignty but rather it is not exclusivetgrcised.

A number of issues are drawn touching on the ndtian Kenya’'s sovereignty has been
undermined by the ICC following the indictment afspects at the Hague based court.
From the information gathered through questionsaithere is the general belief that
Kenya is on trial as opposed to individuals and thdact; it should not be a member of
the ICC to begin with. This opinion stems from tieneral belief that criminal trials at
the international level are essentially politicathptivated and that the ICC is a tool used
against Kenyans by the west to undermine Kenyalspendence. This is an indication
that politics has played a key role in shaping mpia as opposed to the provisions of the
Rome Statute that there is no immunity from crirhipeosecution of any individual.
Kenya as a country is not on trial. However, thizgeng trial are its citizens who reflect
the country’s image abroad and more so by virtu¢heir political and constitutional

positions.

Based on the universalism theory, there must e¥national public international order.
Kenya is part of the international society and cdnbe singled out or its leaders

exempted from the operation of international lawickhmakes all people and states

Adelaide). Available at https://www.adelaide.eda@sa/docs_papers/Others/potter.pdf. Last accessed
11.09.2013
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equal®® Even if Kenya was not a signatory to the Romeusatthe UNSC would if
necessary, still order investigations by the OTRo igrimes against humanity if
committed like in the case of The Sudan. In esseamzatate or individual can operate in

isolation from the international community.

Secondly, the impact of the ICC intervention ongmoance and politics in Kenya stood
out. Politically, following the indictment of foypersons by the ICC, (later reduced to
three as one case involving Ambassador Francis &ughwas dismissed in early 2013),
political alliances in preparation for the 2012 gexh elections were tailored alongside
the PTC’s decision to indict among others two toptigians who had decided to run for
presidential office. The fact that the ICC’s intemion in Kenya was as a result of a
political process seemed to inform the responderg&sons to link it exclusively to
politics as opposed to perceiving it as an insatubf justice. In 2009 and before the
envelope containing the names of suspects was dgsnthe OTP, the ICC was popular
in Kenya. However, its public support has sinceitftictment waned. This is owing to
partisan media coverage which created the impnedkat the Kenyans’ cases before the
ICC are weak for lack of sufficient evidence and politically driven. Political leaders
seized the opportunity after the indictment to itapp, play victims, whip emotions and
spread propaganda in their quest to manipulater vigenographics by positioning
themselves as community heroes with intentions eférttling their communities. The

ICC popularity among Kenyans dropped from 60% &s lthan 40% by early 201%

143 Article 2 of the Universal Declaration of HumargRis of 1948
144 «Economist’Magazine, Septembel’2013.
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The ICC’s castigation that it has not taken anyoacagainst crimes outside Africa was

also widely used by Kenyan politicians to cast daubits credibility and impatrtiality.

What has constantly been overlooked by both théigall class and non politicians as
revealed through majority of the responses is #lae that the plight of political violence

victims has been overlooked by concerns over pa@its’ innocence or otherwise. Only
officials from the human rights organizations’ respes touched on the rights of the
victims as opposed to concentrating on accusedpgrsTheir concern is mainly that

failure to bring to justice not only the ICC susisebut also all other perpetrators and
letting them bask in impunity defeats the very @s$# of the judicial mechanisms both

home and abroad.

In terms of governance, the findings in chapteed¢hwere that the country’s governance
is not dependent on the ICC. The perception thatntlanner in which government of
Kenya is exercised is purely political was commaroag respondents and this stemmed
mainly from their political ideologies and affiliahs which has taken root even among
some legal practitioners. It is widely believedttgavernance has been undermined by
the ICC trials although not many respondents wéte 8o compartmentalize what has
been undermined. Governance means “the procesi@h-making and the process by
which decisions are implemented (or not implemeyit€d The supreme legislative law
making mandate is vested in parliament under thEO 2fbnstitution and the process

undergoes stages before a bill is assented bydhd bof state into law. The process is

145 United Nations Economic and Social CommissionAsia and the Pacifitwhat is good
governance?’ http://www.unescap.org/pdd/prs/ProjectActivitieagoing/gg/governance.pdf. Last
accessed on 11.9.2013.
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therefore all inclusive. It cannot be said thatthe event of the head of state and his
deputy’s physical absence, governance will grindatbalt. In the current advent of
information technology, it would still be possilite consult and deliberate issues and the
constitution does not demand the physical preseoiceany person involved in
governance. Although this is unconventional, it caavertheless be adopted if

circumstances demand so.

By responding that the ICC prosecutions have play@dajor role in dividing Kenyans
ethnically, it means the respondents had been sWhyethe politics surrounding the
trials. The formation of some political parties aatliances alongside support and

opposition to the ICC in the build up to 2013 gahelections deepened ethnic divisions.

The issue of complementarity attracted mixed ompisiespecially by the members of the
legal fraternity who responded to the set of qoesti This was based on the summary
dismissal of Kenya’'s application challenging adnbisisy of the cases before the ICC
which is also discussed in chapter three. On omel,hKenya’'s argument was that
national first right to conduct prosecutions waangmteed almost by default unless there
was compelling evidence to rebut this assurancenakrined in the Rome Statute. The
summary dismissal of the application by the pretiad appeal chambers was a major
setback*® The appeals chamber on the other hand summasitgised the application
on the basis that the mere intention to commeneestiigations and undertake judicial

reforms was not persuasive enough to compel thetéCQease being seized of the matter.

146 Charles C.J., “Kenya versus the ICC Prosecutiarvard International Law JournalVol. 53 (August
2012, p. 232 Charles Chernor Jalloh, “Kenya vetsadCC Prosecutofarvard International Law
Journal” Vol. 53 (August 2012) p. 235
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Kenya appeared to stretch the inadmissibility ef ¢tases too far while the court adopted
a “straight jacketed” interpretation of Article 1f the Rome Statute. It set high and
unrealistic standards which pose potential judi@él rejection of future legitimate

application by states to prosecute their natioH4ls.

By declining to entertain Kenya’s arguments, tfeafwas that the ICC lost a chance to
apply the doctrine flexibly positively; setting awying precedent. It dampened the very
basis of complementarity which is essentially adearsharing doctrine. Kenya had a self
imposed time limit within which it would have setmotion prosecutions. If the ICC had
given Kenya a chance to fulfill its undertakingeeuf on condition that it would monitor
the trials and that failure to prosecute would edtine cases to revert back to it, then the
court would have applied positive complementaritywould have encouraged national
ownership of responsibility and perhaps reducentbteon that it is adopting a hard-line
stand on African cases. Kevifalso opines that the interpretation of principle of
complementarity should be to encourage and notodrsge states from prosecuting
crimes of international nature similarly to ordiparimes. Although the court’s rationale
for dismissing Kenya’'s application cannot be saichave lacked legal jurisprudence, it
should have included the spirit of the law and kxblat the broader picture of Kenyan
prosecuting a larger number of suspects at home éwnder the watchful eye of the

international community.

147 |

Ibid
148 Kevin J.H. “A Sentense-based theory of complemégta Harvard International Law JournalVol.
53 (2012) p. 201.
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CHAPTER FIVE
CONCLUSIONS AND RECOMMENDATIONS

5.1 Introduction

This paper sought to examine the relationship betvatate sovereignty and international
criminal law using Kenya'’s involvement with the IGG the case study. The objectives
were to interrogate whether sovereign interesta efate, more so Kenya'’s, have been
impacted by criminal prosecution at the ICC andaf to what extent. The sum total is
that the entry of ICC has sovereignty and moraheauitly of the political leadership; more
so the presidency have been influenced. Furthex, gioceedings have impacted
deterrence of crimes, complementarity as well agordive justice. The impact has been
both positive and adverse and the findings areyaadlin details in this chapter and

recommendations have been made.

5.2 Conclusions

This research was premised on the hypotheses tmat tmust be individual
accountability for criminal acts by virtue of opgoa of international criminal law and
that the entry of the ICC into Kenya'’s jurisdictiadlmes not necessarily translate into
erosion of its sovereign authority in its entirdRespondents mainly drawn from the legal
profession were of the opinion that Kenya shouldntaan its membership to ICC as it is
proof that it respects the rule of law. The IClitss a deterrent institution and through
prosecution of permanent personalities, there ludsbaen a repeat of crimes against
humanity as happened in 2007. For the first tinemi® leaders were arraigned in an

international foreign court and the proceedingsehaot been thwarted by public
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opinions, politics or resistance even by the Afmi¢#nion. This is a clear departure from
previous impunity with which cases involving highofile cases fizzled out especially
through commissions of inquiries and is a message the universal application of
criminal law remains unchanged. However, crimingtice mechanism alone cannot
serve as a deterrent to future crimes. The ICCasasfin the process of dealing with a
small fraction of the bigger challenge since sogiatice, ethnicity, land reforms
implementation and national cohesion are not tleeggative of the ICC and until these
challenges are conclusively addressed, there isilplity of recurrence of political
mobilization along ethnic lines which is breedingound for a repeat of political

violence!*®

The effect of the ICC indictments on diplomaticatedins and the legal regime was
viewed by most respondents as not a huge obstludeforeign ministry officials off the
record felt that there should be deliberate effoytshe ministry in liaison with other state
organs and ministries to strengthen diplomatic ti@ia with all countries through
meaningful and productive engagements. In terndoaiestic legal regime, the system
has undergone positive milestones and should waslards enhancing capacity to try
even grave crimes such as those bring tried byl@t& For starters, a special court
should be established to conduct trials for aleouspects involved in the post elections
mayhem. The trials before the ICC are there byeidf political reasons not necessarily
that the Kenyan courts cannot handle the matterack, the ICC process has contributed

greatly to the overhaul and reforms in the Kenyathdgiary.

149 Institute for Security Studieghe International Criminal Cases in Kenya: originchimpact” (Pretoria,
South Africa: August 2012) Issue No.237 p.17
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The theory of universalism has been validated hastbeen established in the study that
the universal application of international criminaw through the ICC cuts across

borders and states’ municipal law so there can drédvorder.

It has been established in the research that stareignty is not absolute owing to the
entry of non state actors into sovereign states wit without the states’ consent. The
relationship between state sovereignty and intemak criminal law is complex more so
with the entry of non state actors in the post awéd era. It has been established in this
research that there is more than meets the ey iretationship between the two in terms
of legal theory and the legal applicability of thaternational law globally. State
sovereignty has diversified since the 1648 Peaeatyrof Westphalia to accommodate
non state actors and this is the contemporaryipaosiBy operation of international law,
more so the Rome Treaty, individuals as well asestgannot claim immunity from

prosecution or sovereign authority over crimesabich the ICC has jurisdiction. This

Kenya’s situation before the ICC has its peculiesitnamely that the referral to ICC was
voluntarily made since there were competing intsr@s parliament and political class
who did not envisage the long term impact of th€ I@ocess. The misconception that
the trials would take decades to be concluded lagckby delay justice turned out to be a
fallacy. ICC has a pattern of conducting trials mmg into years such as the trial of

DRC’s Tomas Lubanga whose trial took six yearsgabncludetP® as well as that of

150 AMICC “Deconstructing Lubanga, the ICC’s firstsea the trial and conviction of Thomas Lubanga
Dyilo”. Available at http://www.amicc.org/docs/Deastructing_Lubanga.pdf. Last accessed on 25.08.2013
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Charles Taylor’s trial also took six years to comel’. Kenya’'s cases appear to have
been fast tracked so that in slightly over two ysace indictment in April 2011 and
confirmation of charges in January 2012, hearirtgslhave been set and the time frame
within which the cases will be conducted is unkndvut it cannot be ruled out that it
may be shorter. The lesson learnt in this regatiasthere is need to separate political
ambitions from the process of the law. If the podit class had not flip flopped on the
establishment of a domestic tribunal instead ofinf@mous “lets not be vague, lets go to
Hague” chorus, if there was credibility and confide in the judicial institutions,

Kenyans would not be facing international justizerovhich they have no control.

For the first time in ICC’s history, it is scheddl¢o try an elected president and his
deputy who are in office and who were indicted iprih 2011 and charges their
confirmed in January 2012. There is no legal piowisvhich can shield the two from
prosecution and Kenya’'s cases will set a precetettte court. Having observed that
Kenya’s democracy was for a long time tainted vimipunity the cases before the ICC
are best placed to be tried there. The stage attmthe Kenyan cases are is of no return
and the law must therefore take its course. Besitteddate, the judiciary has not
established a special high court division to tiyo#ther post elections violence which is a
demonstration that it has not reformed sufficientlyoe entrusted with the cases before

the ICC.

151 http://www.sc-sl.org/CASES/ProsecutorvsCharlesTilidbid/107/Default.aspx. Last accessed on

25.08.2013.
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The 2010 constitution established independentedfiorgans and institutions which to a
large extent was informed by the lessons learmutin the post elections mayhem and
the ICC process. This was a positive move and sime@eople of Kenya are vested with
sovereignty which is exercised by state organs. gtaelual reforms of such organs

cannot be said to take away state sovereignty.

The ICC has had considerable influence in Kenyacwhias partly informed the political
governance. The political jockeying and alliancesmied after the pre-trial chamber
indicted six Kenyans were largely influenced by IB€ process. This is also supported
by the responses in chapter four. The process fakslled ethnic polarization with
perception that the court failed to include as sappersons from certain communities
who are believed to have played a role in orchésgahe post election violencé?
Indeed, the ICC’s warning on Octobdt 011 that suspects were forbidden from making
public statements on the judicial proceedings waeneed at dampening and deterring
political and ethnic rhetoric but the effect wasneerse: ethnic divisions deepened.
While these are not positive contributions by t@€] the politics about ICC should be
substantiated from pertinent facts: the aftermaththe 2007 general elections left
hundreds of victims awaiting justice. It is up t@r§an to recognize that it is its full
responsibility to fight and deter political violem@nd impunity. There are still sticking

grievances of economic inequality and land issuéschvhave been piling up over

152Kenya National Dialogue and Reconciliation (KNDRpMtoring Project;Progress in implementation
of the Constitution and other reforms, Review RgpdOctober 2011) p. 53.
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decades and which were unleashed by the eruptitimegiost elections mayhelt. This

should not be left to fade off and justice showdsken to be done in the long.

5.3 Recommendations

The skepticism of the mission of the ICC is bothtiory and factual. While it is true
that only Africans have been charged by the catug,upon African leaders to undertake
internal reforms if they wish to keep the west anel ICC from their domestic affairs
which has largely been viewed as a way of undenygitineir sovereign authority. The
longevity of a person’s reign as president andstyte of governance particularly if it
infringes democratic space leads to disquiet abdeakout of unrest which culminates
into full blown violence. As a result, the necegsartervention by the international
community more so from the west including involvermef the ICC is perceived as
neocolonialism. This would not be the case if powsenot personalized and institutions

which are supposed to exercise checks and balamgeslitical power are not eroded.

With regard to Kenya'’s cases before the ICC whigbear to be at a point of no return in
terms of being prosecuted back home, the Kenyamrgavent should open a parallel
legal mechanism to try all other post electiondenoe suspects and supplement the ICC
instead of merely maintaining that Kenya's sovergig has been undermined.
Prosecuting three suspects alone at the ICC ie@matigh while there are other victims

who expect justice for rape, loss of property, ptglsand psychological abuse as a result

133 Donald Rothschild, “Ethnic Inequalities in Kenydurnal of Modern African Studi€$969), vol. 7, p.

689
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of the post elections bloodshed. The fact thatvibems still live and meet with known

perpetrators and this may cause a build up of éutuisis. The suspects identified by the
Kenya National Commission of Human Rights shouldpbesecuted therefore there is
need to establish a credible, impartial and inddpahspecial high court division to try
perpetrators of the violence. It should apply thtednational Crimes Act of 2009 and
meet international prosecution standards. By estahb a court and trying the remaining

suspects, this will go a long way in deterring fetpolitical violence.

The ICC on the other hand is a global institutiohicki does not operate like any
domestic court and is expected to conduct itseth whe highest level of international
standards. Although it is said to be fraught witistical and political challenges, it must
be seen to be impartial more so regarding the segynselective investigations in only
one continent. It should open investigations ineotparts of the world where human

rights abuses have occurred including Syria.

The ICC should rethink the application of completaety under Article 17. The Rome
statute envisaged the ICC as a secondary or coreplany court and in the spirit and not
necessarily letter of the law, it should adopt dpproach used by the ICTR which
referred some high ranking trials to the Rwandeseiaipal courts for trial with a claw
back condition where there are grounds to belibaéthe trial would be fair. The case of
Prosecutor versus Jean Uwinkindi for instance vedsrired by ICTR to Rwanda for

trial.*>* This would contribute to the growth of municipagal systems through setting of

154 Available at http://www.unictr.org/Portals/0/CaSeglish/Uwinkindi/decisions/110628.pdf. Last
accessed on 10.09.2013
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precedents by courts. Additionally, by allowingxilglity of this principle so that states
are allowed to take charge of their own burdens g&wgerate their own solutions to
crimes, it will fundamentally play a role in impiog individual states’ judicial

institutions and triggering reforms.

Reforms in the ICC especially regarding the OTPukhde undertaken. As raised in
chapter three, the Prosecutor acts on his disaretiere is no mechanism in place to
check any excessive use of that discretion of Higeo In order to regain public

confidence in the ICC, the prosecutor should beeractountable to another organ to

apply checks and balances against excessive statofory authority.
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