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Abstract

This work is divided into five chapters. ChaptereOoutlines the background to the study,
statement of the problem, objectives of the studgearch questions, and justifications for the
study, hypothesis, theoretical framework, and maohagy of the study and literature review.

Chapter two delineates the mandate of the policeicgein Kenya as per the various legal
provisions with a view to further outlining the tleages that undermine the realization of that

mandate.

Chapter three gives a critical and in-depth analgdihow the Kenya police legal framework

deals with the perennial challenges underminingnth@date of Police Service in Kenya. These
include, National Police Service Commission Act R0.of 2011, National Police Service Act of

2011, and the Independent Policing Oversight Authokct No 35 of 2011; and assess the
extent that they are capable of realizing the paleform objectives.

Chapter Four deals with instances of best praatigmlice reforms. It will examine legislations
that govern police reforms in Sweden and SouthcAfrvith a view to benchmarking and

assessing the adequacy of the Kenyan model alantisddentified cases.

Finally, Chapter Five contains the conclusion dedultom the study and the recommendations
proposed by the researcher on the implementatiagheohew police reform legislations. It will

also analyze the hypothesis in line with findinfishe study.

Vi



CHAPTER ONE

1.0. Chapter One: Introduction and background to the stuly

1.1. Introduction

The clamor for police reform in Kenya dates backindependence period, following the
attainment of independence and self rule speareueadainly by the civil society, clergy,
opposition political leaders as well as the citizehThe provisions of the constitution of Kenya
1963 set to “establish a professional, neutral politeThe constitution of Kenya 1963ave
autonomy to the police force; enabled the policbdaet up by legislation overseen by a Police
Service Commission and a National Security Courivided for the appointment of the
Inspector General of police by the president onathéce of a Police Service Commission and
removal from office only upon recommendation ofriaunal (due to inability to exercise the

functions of his or her office or for misbehavidr).

However, these provisions were never implementestead, the Independence Constitiftion
underwent numerous amendments increasing and odeusod) presidential powers. These
included the Constitution of Kenya (Amendment) A 16 of 1966and the Constitution of

! Report of Kenya Police in collaboration with Kenjluman Rights Commission and the Common Wealthafum
Rights Initiative, National Stakeholders Workshdfalidation of Police strategic Plan (Kenya SchobMmnitory
studies , Nairobi - March 25 and 26, 2004)1, at
http://www.humanrightsinitiative.org/programs/ajlige/ea/articles/wshopreport_feedback strplan20Dp+f
(accessed 30/10/13).

21963, Government Printers and Press, Kenya.

% Yoshiaki Furuzawa, “Two police reforms in Kenyahéir implications for police reform policy,” (2013purnal
of international Development and Cooperation, vbol.No. 1, 2011, pp.51-6%ee also Government of Kenya,
Report of the National Taskforce on Police Refora®)9, Government Printers and Press, Nairobi Kenya

* Supra note 2
® Supra note 3

® Supra note 2

" Increased presidential powers to rule by decreguRed MPs who had not attended NA for over 8nsjt or
imprisoned for over 6 months to lose their seatafifKANU rebels were not going to NA) and some [wded
KPU; Minister in charge of citizenship given disiioe to grant Citizenship to Commonwealth citizeasiding in
Kenya for over 6 months.



Kenya (Amendment) Act No 5 of 1969 which consokdhtall amendments into a new
constitution resulting into the 1969 Constitutidnkenya® These amendments mainly boarded
on increasing presidential control, influence amuve@r over government institutions and
agencies. As a result, the exercise of the new found exeiltpowers extended to all

government agencies including the Kenya Police &8tés a result the Kenya Police Force its
autonomy and institutional independence as was saged in the 1963 Independence

Constitution of Kenya.

Yoshiaki states that as a consequence of inadegoéty, legal and institutional frameworks as
well as immense presidential powers following tlestitutional amendments, the police faced
innumerable evils which include and not limitedrtgunity, lack of accountability, rising levels
of insecurity, inter-ethnic violence, dishonesty dnme detection and prevention, terrorism,
criminal gangs, vigilantism, inadequate funding aqdipment, rampant government corruption,
poor housing, lack of life or health insurance,dea public confidence, political interference,
under-staffing™*

Besides, the police have been faced with accusatiéimpunity*? excessive use of force and
brutality, disregard for human rights, abuse of dumecess and malignant corruptith,
extrajudicial killings, torture, arbitrary detemiosuppression of dissent, and fomenting ethnic

violence among others.

8 Robert Maxon, Constitution-Making in Contempor#tgnya: Lessons from the Twentieth Century, 2009RKS
Volume 1, Number 1, ahttp://kessa.org/yahoo_site_admin/assets/docs/1 ARMN.140155941.pdf(accessed
30/20/12)

°JB. Ojwang’ (1990) Constitutional development ieriga: institutional adaptation and social changes Rress,
African Centre for Technology Studies.

%Ngotho K. “Former Police Chief Speaks Out On Thavakenya’ Crackdown,” (2008unday NationMarch 2
" Supra note 3

2Angira Zadock “Kimaiyo listed top in search for Rel chief,” (2012) Daily Nation November 21 at
http://www.nation.co.ke/News/-/1056/1056/-/f06 mdigdex.html(accessed 24/8/2013).

13 Government of KenyaReport of the National Task Force on Police Refor(@909), Nairobi, Government
Printers

14 Amnesty International, Amnesty International Report 2003:(2003) Kenya UNHCR, at

www.omct.org/files/2003/11/2651/2003_eng_vaw_kepgh(accessed 1/7/2013).
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These challenges undermine the established terfetderocratic policing which include,
stability, protection of the human and fundamenights, legality, proportionality, public

interest, good faith (bona fide) conformity withémational law?> *°

In a society with one of the highest crime ratethmmworld, the average Kenyan citizen believes
that half of the members of the police force areuqu and that over one-third of all crime

committed in the country is attributable to polaeminality.*’

1.2. Background of the study

The Kenya Police Service has a long and interestistpry dating back to the colonial period
and more specifically the establishment of the Ing®ritish East Africa (1.B.E.A.) Company
at the coast which in the interest of its businessd it necessary to provide some form of

protection (security) for its stores along the tirzes of Kenya®®

It is from this origin that the concept of condiig a real police service was formed in
Mombasa. Generally, police activities centered ootgetion of the business of the I.B.E.A.
Company where the strength was mainly of Indiaginrwith a skeleton staff of some Africans
otherwise referred to as ‘Askaris”. The dutieshaf small police force at those early stages were

very negligible®

Dr. Markus H.F. Mohler, Principles of Democraticlieimg, 2009, DCAF, Geneva, 15 July. Publictlze on
safety/security and police law at the UniversityBafsel.

6 “we can no longer procrastinate on Security,” Ti&andard, Sunday, November 25 2012 at
http://www.standardmedia.co.ke/index.php/businédebs/radio-=1&story title=Kenya-We-can-no-long&iced-
to-procrastinate-on-security

Ybid.

®The IBEACo was a Royal chartered company backedhey British capitalists which was responsible for

administering East Africa (Kenya included) betwé&&888-1895.

¥ The Kenya Police Strategic Plan 2003 - 2007, @habat
http://www.humanrightsinitiative.org/programs/ajlige/ea/articles/draft_strategic_plan_2003-07 (adicessed
5/1/13)

2 pid.



The construction of the Kenya - Uganda Railway mted for the growth of this infant force

inland from Kenyan coastline. By1902 there exigbetice service units at Mombasa, Nairobi
and Kisumu for the purpose of maintaining law amdeo, safeguarding the railways property
and materials as well as the manpower engagedstreeting the railway.

It is at this point that the concept of Administoat Police trickled in. This came through the
enactment of the Village Headman Ordinance. Théante, which was enacted to enable the
penetration of the ‘native areas’, was ostensibloting the native into the money economy,
enforce tax, control livestock movement, regulagecalture, and labour movement of people,
and various other social and economic regulatforighe village headmen, as the chiefs were
then known, were the prime instrument of the Regjidwgent, as the District Commissioner was
then known. The East Africa Protectorate that becdhe Kenya Colony in 1920 had the
complex task of trying to integrate two parallebeomies. Aspects of British common law and
the Indian Penal Code were already in place anddhé&adictions between the formal economy
and the ‘native economies’ illustrated the existeotdifferent values, norms, cultures and laws
amongst Kenyans. The Kenya Police focused its tadtermainly on urban areas, the railway
routes and areas of the propertied class. Thegeilllzeadman had in the meantime to rely on
capable young men in the village to affect the roftenpopular policies of the Colonial

Government and to put into place arbitration arfeeoenforcing mechanisms.

They took on the role of the Native Police. In 192% Tribal Police Ordinance was enacted to
give legal backing to the Native Police. The Repn¢gtive Regional Agents, most of who had a
military background, trained them. The trainingjfonm, and Kitting, differed from one district
to the next. Uniforms often borrowed designs frohe tcolonial military regalia with a
combination of locally respected symbols of thehatity. Elements of the Kenya Police and of

the Kings African Rifles (KAR) assisted in the timig?® Except in frontier areas, the police

2L Government of KenyaReport of the National Task Force on Police Refer(2009), Nairobi, Government
Printers

%2 |bid.

% Government of KenyaReport of the National Task Force on Police Refer(2909), Nairobi, Government
Printers



force remained generally unarmed and small in nusal®e major expansion of the Tribal Police
began in about 1948, with increased ‘native agitatand the fear of a widespread rebellion

countrywide. Their numbers were increased in theti@eProvince and they were increasingly

In 1958 the Tribal Police Ordinance was changeAdministration Police Act and training of
officers was centralized at Ruringu, Nyeri. Thenirag focused on basic instruction for recruits,
and prosecution courses for the Native Courts. Mienya gained full independence in 1963,
the Provincial Administration and Administrationlite were moved from the responsibility of
the Ministry of Native Affairs to the Office of therime Minister, and then to the Office of the
President where they have remained since then.Admeinistration Police Act places force
under the command of the Minister responsible foovimcial administration. All District
Officers and Commissioners held an officer ranke TAadministration Police were generally
deployed in one district and if transferred, hadb&ore-issued with new identity cards, or re-

endorsed for duty, in the new district.

The Kenya Police on the other hand until 1907, aswerganized along military lines and the
training was military in nature. In 1906, the Kenyalice was legally constituted by a Police
Ordnance. In order to improve police performande then Governor, Sir Hayes Saddler

appointed a committee to look into the affairshed Kenya Police Force.

One of the committee’s recommendations was thélkestanent of the Police Training School in
Nairobi. In 1909, captain W.F.S. Edwards noted thatmilitary element had been promoted at
the expense of police training, as a result of Wiadraining depot was established in Nairobi in

1911 together with a small fingerprint section.

Later, the office of the Inspector General waslgsthed to unite various units of the police
service and to administer the operations of thacPdrorce. These developments continued
during the turbulent years of the First World WE914 — 1918).

The First World War interrupted this developmentied Force in 1914 where the Kenya Police
were deployed in military service to fight alongsidenyan soldiers. Following the World War |




the police service began to be reorganized. Theled increasing personnel and creating better
administrative and residential housing. During Hane period, schools were established for
African Education, thereby improving literacy inetirorce so that by 1940, there were many

literate African officers.

In 1946, the Police service was placed under fthieeoof the Attorney General. The police
officers’ powers were increased, and to cope withriew development, a new Police Training

Depot was opened in Maseno.

In 1948, several important developments were madee Force. The Kenya Police Reserve was
formed as an auxiliary of the Force. This Unit usechored cars and was deployed in trouble
spots. To improve the effectiveness of crime cdnaalog section was also introduced in 1948
and the General Service Unit established and degloytroubled areas in emergency situations.
In 1949, the Police Air wing was formed to carryt duties as communication and evacuation of

sick persons to hospitals and was made part gi¢hmanent Police service in January 1953.

After the declaration of the state of emergencyl %2, there was an immediate increase in
personnel to cope with the situation and in respaonsthe Mau Mau insurgency. In 1953, a
commission was formed to review the organizatiaimiaistration and expansion of the Force.

In 1957, the Police Headquarters building was edeand in 1958 the Force was integrated
within the Ministry of Defense. In the period pritw independence, the Kenya Police was
greatly involved in the maintenance of law and omdlg&ing political meetings and at the height

of the independence election period.

After Kenya gained her independence from Britainl@th December 1963, there was a need to
make some drastic changes in the administratigheforce in order to address the numerous
challenges that the young nation and the policeefdaced. The changes that were effected
included the replacement of the expatriate officerthe senior ranks by Africans. This was in a

bid to Africanize the force so as attain acceptigbiithin the independence Kenya.



The Independence Constitutf8rhad provisions designed to establish a profeskioraitral
police force?® The Constitution envisaged that the police woutdsket up by legislation and
overseen by a Police Service Commission and a h&lti®ecurity Council. The Inspector
General of Police was to be appointed by the Peesidn the advice of the Police Service
Commission. It also gave autonomy to the poffcaMost of these provisions were not
implemented instead in 1966 amendments were mactengolidate power on the President, who
became the head of the Executive as well as thé bkatateunder Section 23, 24 and 25 of
former Constitution of Keny&’.?®

Furthermore, there was the enactment Police Aqy, &alLaws of Kenya (now repealed), which
provided the substantive legislative framework be Kenya Police Forédt provided for the
functions, organization and discipline of the Kemalice Force and the Kenya Police Reserve.
Under the Act the Commissioner of Police enjoyed arercised immense powers over the
police. He was empowered to make administrativeersidcalled Force Standing Orders under

section 5 of Act®? for the general control and direction on the Fanséer section 4 of Act:

These Orders were not required to be publishedirapdactice had over time been treated as a
confidential document available only to the poliégdthough the Act contemplated that the

control of the Force in the Provinces, Districtsotier places or areas may be under specified

24 Constitution of Kenya 1963 (also known as the lastier Houses Constitution)
% |bid

%% |pid

2" Former Constitution of Kenya, Section 23, 24 afd 2

% Former Constitution of Kenya, Section 23, 24 afd 2

?The Preamble to the Police Act.Cap 84 (repealed)Aét of Parliament to provide for the functionsganization

and discipline of the Kenya Police Force and thayg&ePolice Reserve, and for matters incidentah¢oeto.
* police Act, Section 5

31 police Act, Section 4



police officers appointed by the Commissioner, ¢iverall control of the entire Police Force

vested in the Commission&r.

The Police Act embodied the policing philosophyte colonial period®However, this changed
following few amendments introduced in the lastatkx; the Act constitutes the police in Kenya
into a ‘Force’ rather than a police ‘Service'. Tlrarce is highly centralized and militaristic with

little or no decision making power to the Provineesl Districts.

However, owing to failure by the independence gomant to implement certain crucial
propositions of both the Constitution and the Rolct, there were numerous challenges and rot
in the force that ensued. These included, the @almntinued the brutal colonial relationship
with the natives. There continued abuse and vmtabf human rights. Video cameras have
captured police officers in the act of brutally tieg people. As a result the police force thereby
became defacto judge, jury and executiofier.

Although the need to reform the Police force hasnbith us from independence, the most
sinister steps have been taken in the last dedad2004 former President Kibaki launched
community policing program which was the productiefailed work by the National Task Force

on Police Reform appointed in April 2082.

Following the post election violence (PEV) in 20800W8, triggered by the disputed presidential
election Kenya faced a crisis that nearly turngd i civil war. A Panel of Eminent African

Personalities was named by the African Union leddmgner United Nations Secretary General,
Kofi Annan who initiated the Kenya National Dialag@and Reconciliation Process (KNDR)
which led to the signing of the National Accord d@Reconciliation Agreement. The Panel also

created the Commission of Inquiry into Post-Elettiviolence (CIPEV3® to investigate

32 The Philip Ransely Report on Police reforms

* The Act was adopted from the Police Ordinance st used by the colonial administration.

34 Chief Penny E. Harrington “Challenges Facing RoAdministrators,” National Center for Women & Ritig at

http://www.pennyharrington.com/challenges.htm

% Supra note 3

% The Commission is commonly referred to as Waki @ussion.
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circumstances of the post election violence, andetmmmend measures that could bring to

justice the perpetrators.

The Commission concluded among others that the®@drce was ill-equipped and unprepared
during the violence; the police force lacked prefesalism and impartiality; the police were
brutal and inhuman during the period; that thegaoforces were responsible for 405 out of the
cases of death due to gunshots, validating the thatvpolice action accounted for a good part of
the post-election violence as opposed to the bilafit was wholly a citizen-to-citizen violence.
The Commission recommended the establishment péciaized and independent police reform
group. With local and international pressure piliog government for the more determined
implementation under agenda item drmer President Mwai Kibaki in May 2009 appointzd
National Task Force on Police Reform led by HonlmgRetired) Phillip Ransley to examine,
among other issues, existing policies and institai structures of the police, and to recommend
comprehensive reforms that would enhance effeatisgnprofessionalism and accountability in

the police service®

The task force in addressing the many structura m@nagement problems, organizational
shortcomings and challenges developed more than r@d0mmendations. These included,
establishments of National police service Commissi®olice Reforms Implementation
Committee to spearhead police reforms, robust edégal framework, restructuring the police

service, community policing mechanisms, among ath®thers aimed at modernizing policing

37 Government of KenyaReport of the Commission of Inquiry into Post-EtettViolence,(2008), Government
Printers and Press, Nairobi. Discussions under dgdtem IV of the National Dialogue and Reconcitiatsigned
on ™ February 2008, were to be conducted to examinepasgbse solutions for long-standing issues likeepty,
the inequitable distribution of resources and pafioas of historical injustices and exclusion ore tpart of
segments of Kenyan society constituting the undgglgauses of the prevailing social tensions, briktg and cycle
of violence.

#¥Government of Kenya, Report of the National Tastéoon Police Reforms, 2009, Government Printershaeds,
Nairobi Kenya. Also referred to the Honorable &est(Rtd) Phillip Ransely report. The task force Viasned
pursuant to the Gazzette Notice No. 4790, Kenyaz&&z, g May 2009, Government of Kenya, Government
Printers Kenya.



and making it more effective, community friendlyndaimproving the conditions of service,

salaries and allowances of the police among otffers.

A Police Reform Implementation Committee (PRfO)as thereafter established to fast-track,
oversee and coordinate the implementation of tlkemenendations of the Ransley report. It
came up with concrete drafting recommendationsweae taken up by the drafters. The PRIC
prepared five Bills three of which were enactedtanlaw that provide a framework for the
implementation of the refornféThese included the National Police Service Act 2FNational
Police Service Commission ActNo. 30 of 2011, andefrendent Policing Oversight Authority
(IPOA) Act No. 35 of 2011.The other 2 bfffhave not been enacted in law..

1.3. Statement of the Problem

Police reform in Kenya had remained elusive mdtiethe past decades as reports of task forces
and commission of inquiries relating to the condotipolice have been shelved and remain
unimplemented including the Task Force on Poli¢ernes in 2004 as well as the 1998 Akiwumi

Commission of Inquiry into Tribal Clashes in Kenya.

The problem lied with the inadequacy of lalflack of political goodwill and attitude change
amongst the police officers themself@g.he Constitution of Kenya 2010 and relevant [&al

and institutional frameworks spur the hope of nefioig the police force. However, the challenge

¥ ibid.

% The Committee mandated to spearhead reforms impdiiee service. It was chaired by Mr Titus Naikuni
Managing CEO, Kenya Airways, 2011.

*1 Ppolice Reform Implementation, athttp://www.klrc.go.ke/index.php/projects/completebiects/146-police-
reforms-legislatio{accessed 1/8/13)

2 Government Printer and Press, Kenya

“3 National Coroners Bill 2011, and Private Secuiiiyustry Regulation Bill, 2011.

“ Police Act cap 84 (repealed), Administrative Pelict Cap 85(repealed).

“> Supra note 40

“ National Police Service Act 2011, Independent dddj Oversight Act No. 35 of 2011, National Poli8ervice

Commission Act , No. 30 of 2011, Government Priated Press, Kenya
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is how efficaciously the implementation of the pvepd reform will be undertaken. It is a major
concern in the spirit of reforming the police forttat the desired changes be made in order to
achieve a more accountable, responsible, professemd public minded and friendly police

service.

However, there are numerous challenges or bottksnéat are hindering the full realization of
police reforms in Kenya despite the existence dfcpdegal framework! These challenges

include:

First, corruption remains a key challenge to immatation of police reforms. According to the
2013 Transparency International Global Corrupti@mdneter Report Kenya is rankefl i the
world with 70% of the respondents to the study dtiimgj to giving a bribe to the police. As a
result the police service remains the most affeaad corrupt institution in Keny#&The
rampant corruption can also be attributed to padoreement of the existing police and anti-
corruption legal framewofR as well as the failure of the government in adsirgsthe perennial
challenges undermining the mandate of the Kenya®8lervice’Police in Kenya has over the
years consistently been cited in various surveysres of the most corrupt institutions in the

country.

Second, inadequate training remains a challengeféoms. It is true that many junior officers in
the police force are under-skilled despite the dasing sophistication of crinié.Moreover,

continuous police training is very vital to meet tthanging global trends in security. The failure

47 bid.

“8 Transparency International Global Corruption Bagten Report attp://www.amnesty.org{accessed 1/8/13)

9 public Officer Ethics Act, No. 3 of 2003, EthicsdaAnti-Corruption Act, 2011, Independent PoliciBgersight
Act No. 35 0f2011; Government Printer and Press.

0 See Chapter 2.

1 Government of Kenya, Report of the National Tastdoon Police Reforms, 2009, Government Printeds an
Press, Nairobi Kenya. Also referred to the Honarallistice (Rtd) Phillip Ransely report. The tastcdowas
formed pursuant to the Gazzette Notice No. 4790nyeGazzette, "8 May 2009, Government of Kenya,
Government Printers Kenya.
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to address continuous and proper training in aoldito proper equipment of police will most
likely impede reforms. The police reform legal franork emphasis the need for proper training
and retraining of police officers however as a ltesiupoor enforcement most police officers still
remain undertrained and under-skilled in operatibthe duties.

Third, the police need proper housing and accomtimdamedical and welfare schemes, and
recreational facilities. The challenges facing plodice are attributed to lack political good will

and poor enforcement of the laws on police reforite funding of the police is irregular and
unpredictable thus preventing effective planningd atevelopment. Existing procurement

procedures are cumbersome, bureaucratic and>$low.

Fourth, impunity presents itself as a key challeimgde reform process. Despite the existence of
the police legal frameworkgall for reforms by sections of civil society, pigbhnd political
establishment and steps towards implementing podiftems there have been undercover forces
resisting the change and reforms within the pdiaree>® This challenge is likely to create an
indelible dent on the pace of reforms requiredg¢aibdertaken. Examples include the stalemate
between Office of the President (OP), National ¢é®@lService Commission (NPSC) and the
office of Inspector General of Police (IGP) ovempamtments, transfers and promotions of
police officers®®in addition, the appointment senior members of plodice service by the
Inspector General of Police in total disregardhe law and recommendations of the selection
committee’® This is contrary to provisions of the National iPel Service Act 2011 on
gualifications and eligibility for appointment ohdpector General of Police and Deputy

Inspectors —General of Police under Section 11.

%2 Supra note 29

%3 Most police respondents during the research hjgteid impunity as real and likely challenge to iform of the
Police Service in Kenya. See also Chapter 2.

54 “New flashpoints in police turf wars” Standard Sunday, February 10 2013
% The unilateral presidential appointment of Ndedwzhoro and Grace Kaindi was improperly done asetiveais

no proper consultation between the President anétime minister as required by law.
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Furthermore, inadequate budgetary allocation wslll@ang as no improvement is made be a
problem to the police reforms. The dominant oping police officers interviewed suggests
that the annual budgetary allocation of the Kenpalice is hardly enough to ensure that they
discharge their duties effectivel{These have mainly been attributed to lack of pltigood

will in reforming the police service and police tling.

Notwithstanding the police reform, challenges idfead above are still prevalent which begs the
guestion whether the legal framework is efficacibmaddress to address the challenges. This is
the basis of the study. However, the police legahkwork is hardly three years in force hence
the likelihood of real challenge to the study.

1.4. Justification of the Study

The Constitution of Kenya 2010and the police laagehbeen enacted with the intent of bringing
reform in the Kenya police force. As already staabdve, in a society with one of the highest
crime rates in the world, the average Kenyan aitibelieves that half of the members of the
police force are corrupt and that over one-thirdalif crime committed in the country is
attributable to police criminality?

The problems dogging the Kenya police has beerntaugérstly, the power to control the police
by the executive was derived in part from key lizgige enactment¥’ Second, due to restrictive
laws and to a well-entrenched culture of secrdclyas been exceptionally difficult for a citizen
of Kenya to obtain almost any information about thest basic aspects of police functioning or

the occurrence of crime in Ken§&Third, internal and external mechanisms for hajdihe

%% Views of the police officers interviewed and ciiedsupra note 113-115

>" Remarks by Peter Kenneth amongst during thediessidential debate held on February 11, 2013 @iBhouse
International School.

% Un-Habitat, Crime in Nairobi: Results Of A Cityvdd Victim Survey 35 (2002).
http://www.unhabitat.org/pmss/listitemDetails.agpuBlicationID=1693accessed 2/3/2013)

%9 Section 23, 24,and 25 1969 Constitution of KeBaljce Act Cap 84 (repealed) Government Printer Rresbs,
Kenya

¢ Supra note 10
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police accountable are few in number and weakmetioning and lastly, powerful outside actors

like politicians have exerted a substantial illegitte influence over police operatiotts.

The Waki Commission further recommended that owingthe nature of the legal and
institutional framework that provides police seeschas been at the centre of the Kenya police
decadence, a comprehensive democratic police ref@mecessary to insulate the police from
interference in regard to operational matters whwdhrequire that a conceptual distinction be
made between operations, on the one hand, and/poficthe othef? Elected officials must be
responsible for policy while the police leaderslip responsible, in the first instance, for
operation$? Police and policymakers should be encouragedtéorialize and institutionalize the
distinction between the making of policy and thadact of operations; otherwise the rule of law

becomes a casualty of politi¥s.

Nonetheless, as we advocate for speedy policemnsefowe must keep in mind that, in the
absence of internal discipline, the basic valueslarhocratic policing; popular accountability,
legal accountability, and transparency, effectef®ms cannot take hofd.There is little use in

creating mechanisms to hold the police leadershipountable to the people’s elected
representatives when the police leadership, in, tocamnot transmit the policy directions and
values of the people’s representatives to the lawaeks of the police force. Moreover, where
junior police officers do not in practice answersenior police officers, powerful individuals

from outside the police force will in turn fill theower vacuunf®

1 Ibid.
®2Supra note 35

% David H. Bayley, Who are We Kidding? or DevelopiBgmocracy Through Police Reform, 1997National
Institute of Justicehttps://www.ncjrs.gov/App/Publications/abstractx@p=169428accessed 5/4/2013)

* Ibid.
% Ibid.

% 1bid.

14



The Kenya police reforms being undertaken shouldiibged at putting an end to the era of
absolute and arrogant discretion and violation wian rights by ushering in a new era of

accountability’’
1.5. Objectives of the Research

The objectives of the research are:

1. To identify the perennial challenges undermining folice service ability in Kenya to
effectively execute its mandate.

2. To critically analyze the legal framework on policgforms in Kenya with a view to
determining its efficacy in addressing the challEglentified above.

3. To identify cases of international best practicehwa view to benchmarking and
assessing the adequacy of the Kenyan model.
1.6. Research Questions

The research questions are:

a) Whether there are perennial challenges that underthie police service ability in Kenya

to effectively execute its mandate.

b) Whether the legal framework on police reforms idicatious in addressing the
challenges.

c) Whether there are cases of international bestipeathat fits the Kenyan model from

which Kenya can draw lessons.

1.7. Hypothesis

There are perennial challenges that are likelyrtdeumine the realization of the police reform

objective.

® lrene Ndungu, Police Reforms in Kenya Crucial toesRre Public Confidence, 2010, at

http://www.issafrica.org/iss-today/police-reformmskenya-crucial-to-restore-public-confidence (accessed
12/8/2013)
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1.8. Theoretical Framework

The researcher relies on legal and institutionabti in the analysis of the police reforms in
Kenya. The legal and institutional theories thodigtinct are interconnected and interwo¥&n.
The legal theory focuses on law asyatemof rules and guidelines which are enforced through
social institutions to govern behaviStaws are made bgovernmentshrough decrees from the
supreme ruler, judicial interpretations and parkams. The formation of laws may be influenced
by aconstitution(written or unwritten) and theghts encoded therein. The law shapesitics,

economicsandsocietyin countless ways and serves as a social medtalations between

people™

Institutional theory focuses on the deeper and nresdlient aspects of social structure. It
considers the processes by which structures, imgudchemes; rules, norms, and routines,
become established as authoritative guidelinesdoral behavior. Scott indicates that, in order
to survive, organizations must conform to the ruéexsl belief systems prevailing in the
environment. Because of structural and procedunstitutional isomorphism, the organization
then earns legitimacy. In the spirit of implementation of reforms, thetiaal Police Service
Commission, the Independent Policing Oversight Atitl, and institutions established must
therefore act within public intere&t.

Powell and DiMaggi6® define an emerging perspective in organizatiommhend sociology,
which they term the ‘new institutionalism’ as rdjag the rational-actor models of classical

% Richard Scott Institutional Theory: Contributinga Theoretical Research Program, 2004, Stanfoidesity, at
http://icos.groups.si.umich.edu/Institutional%20®h&6200xford04.pdfaccessed 3/5/2013)

% bid.
0 bid.

™ Scott, R. “The adolescence of institutional tlygdd987), Administrative Science Quarterly/ol. 32, pp. 493-
511.

"Kipchumba Some “New flashpoints in police turf wars” (2013Btandard Sunday,February 10, at
http://www.standardmedia.co.k@ccessed 2/3/13)

3 Meyer, J. and Rowan, B. “Institutionalized orgations: formal structure as myth and ceremony97(),
American Journal of Sociologyol. 83 No. 2, pp. 340-63.
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economics. Instead, it seeks cognitive and cultexgllanations of social and organizational
phenomena by considering the properties of sum@igual units of analysis that cannot be
reduced to aggregations or direct consequenceslMiduals’ attributes or motives. As such the
reforms within the police service should be desigie a manner that will allow little for
individual discretion that has been the Kenya ia thanagement and operations of the police

service in Kenyd?

Although the institutional theory is used mostlytie business and economic sense, it can also
apply to the police service in Kenya. Public coafide in Kenya'’s police force has been eroded
due to accusations of impunity, excessive use i@efand brutality, disregard for human rights,
abuse of due process and malignant corrugfidased on this school of thought the Kenya
Police should service oriented with the main gaah@ ensuring that there is maintenance of law
and order. The promulgation of the Constitutfoim August 2010 was designed to change all
that. It provided the bedrock for instituting exdare sector reforms in Kenya, most importantly,

in the police.

The Constitution of Kenya 2010 ensures that thecPobperate within a clear legal and
institutional framework governing their roles, mates, and the hierarchy of authority between
them, the legislature and the executive, by edthinlg the Police Service Commission and

giving it powers over the appointment and disclof police officers.
1.9. Literature Review

The literature in police reforms is rich globalijjowever, since the research seeks to study the
reform of the Kenya police force, with specific @ec on the legislative and institutional
framework, there is not much that has been pullisgeethe study is limited to relevant text

books, policy documents, reports, journals, resepapers and articles.

"Mastrofski, S. &Ritti, R.R. ““Police training andet effects of organization on drunk driving enfonest’ (1996),
Justice QuarterlyVol. 13 No. 2, pp. 291-320.

> Supra note 26

8 Supra note 36
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Otwin Marenid’ explains that the domain of policing has expanidetkcent years as private,
community based and corporate security services tamasnational policing and security
structures have taken over many of the jobs are$formerly performed by state-based policing
systems. The legitimate monopoly of coercion bydta¢e has been eroded.

He therefore suggests that such changes must infotioe reforms in Kenya as it strives to
achieve universally accepted tenets of democraticipg which includes stability, protection of
the human and fundamental rights, legality, prdpodlity, public interest, good faith (bona
fide) conformity with international law.Further, W@t’'s model informs this study on global
security sector realignment that is important iprapiating the role of private security agencies,
community based and corporate security services tamasnational policing and security

structures in maintenance of law and order.

However, this study departs from his on the basi the study focuses on assessment of the
Kenyan legal framework with a view to determinintg iefficacy to tackle the perennial

challenges that are prevalent in the police service

Chitra and Christoph&argue that an effective police reform is reliansibally on political
stability and good will. It therefore depends omeenal (political good will and stability) as well
as internal support (institutional initiatives). tBuithout external support for reform, even the
most committed police leadership will lose the ticdl backing and resources necessary to

sustain a successful reform process.

Their study therefore informs and reiterates thednéor political good will as well as the
institutional support in realization of police refwos.

However, their study is Indian based and does petifically address the Kenyan scenario.
Moreover, while the study focuses on the role efpiblic as a well as the police institutions in
bring a desired change in the police service,ghidy is specific to assessing the efficacy of the

Kenyan police reform legal framework in realizimg tmuch touted police reforms.

""OtwinMarenin Implementing Police Reforms: The Rof¢he Transnational Policy Community, Washingtdat&
University , USA ahttp://libarts.wsu.edul/isic/research/pdf/implempgtpolice.pdf(accessed 12/2/2013).

"8ChitraBhanu& Christopher Stone “Public-Private Rarships for Police Reformera Institute of Justicelndia.
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David Bruce’® making a case for Kenya and South African pol&ferm, observes that the key

to the process of democratic reform is to focus gbkce on understanding the needs of the
general public in terms of the provision of polgiservices, motivating and supporting police in
meeting these needs.

According to him, this kind of focus is differenbm that under an authoritarian system where
police are compromised by political interferencel dy the expectation that they will serve
certain sectional interests as is the Kenyan seendwere the police force is heavily manipulated
and controlled by the executif®.lt therefore involves freeing the police from pick, and
supports them in becoming responsive to the brasatls of the public. His study therefore
correlates to the Kenyan scenario in that the rdewre and cause of agitation for police reforms
in Kenya is basically the need to free the polieerise from the whims of the executive and help
the achieve their independence. As a result, tenaties and strengthens the support for an
independent and accountable police service.

However, while it does look into democratic refoahthe police force, this study focuses on
assessing the efficacy of the Kenyan police refagal framework in realizing the much touted

police reforms.

Robert! opines that in an emerging democracy, police refaannot be accomplished by

making slow inroads from the margins of police @pens. Rather, institutional arrangements
and management systems designed to ensure potioardaability and adherence to the rule of
law, and to engender an institutional culture cfpect for these values, must be put in place

before other, more targeted reforms can take hold.

Notwithstanding the fact that the study is basedhenUnited States jurisdiction, its findings on

the role of democracy and the conduct of wholespoiee overhaul is relevant to the Kenyan

9 David Bruce., Democratic reform of police — angsens for Kenya from South Africa? (2003). Centrethe
Study of Violence and Reconciliation: Johannesb8ayth Africa.

Ibid.

81 Robert O. Varenik, Exploring Roads to Police RefoSix Recommendations Lawyers Committee for Human
RightsUSMEX 2003-04 Working Paper Serief§SA
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case in that piecemeal reform of the police sermeg not be of help to ensuring the efficacy of

the police service.

However, the study is based on the US jurisdiciind therefore does not envision the Kenyan
case. Moreover, it does not assess the Kenyam fiegaework on police reforms but rather

discusses general recommendations on realizatipoligie reforms.

Etannibi EO Alemik&? examines need and level of police reforms in mo$onial and post-

conflict African countries.

He argues that most post-colonial rulers developecial-cultural and economic ideological
affinities with the colonizers.He continues to state that they benefited from liflestyle of
colonizers only to neglect the very important isslike reforming the police forces. He argues
that the failure of the post-colonial rulers to fessionalize the police forces in Africa has
mainly contributed to brutal, inhuman, corrupt,ffriéent and unresponsive to the generality of
population by the police forc&€€onversely, the unreformed police force in Kenyamainly

attributed to neglect by post colonial leaders.

However, despite addressing issues so relevaritetdiKényan situation it does not evaluate the
established Kenyan legal framework that has badrdiavn in Kenya to address police reforms
and this is what this study intends to do.

|%%utline guidelines that need to be observed whilgentaking reforms

Dylan Hendricksoret a
within various security sectors. In addition it alsutlines the role of the civil society,
international community and organizations like Bepartment for International Development in

the reform of the security sectors.

Most importantly Guidelines provide for the needhtave an effective legal and institutional
framework. It states that the various security auelligence actors should operate within a clear
legal and institutional framework governing thetes, mandates, and the hierarchy of authority

8Etannibi EO Alemika, Police reforms in Africa: Issu and Challenges, CLEEN Foundation, Lagos.
EtannibiAlamikaisProfessor of Criminology and Sdegy of Law, University of Jos, Nigeria
8  Dylan Hendrickson et al DFID, Understanding and Supporting Security Secto at

http/projects.dfid.gov.uk/project.aspx?Project=103§a2cessed 2/3/2013)
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between them, the legislature and the executivas therefore valid to argue that players in
reform process should heed to these guidelinesssto astablish police service that meets
international standards. This therefore is impdrten this study as it provides basis for
comparative analysis of both the legal frameworkady in place in Kenya.

However, despite recommending the existence of laga institutional framework, it does not
envisage the existence of such in Kenya. He thezafoes not address the subject of this study

which is the assessment of the suitability of temya legal framework on police reforms.

Johannes Ld# from Germany examines success factors in poli¢erme in post-conflict
situations. He reviews the state of police reformpost-conflict societies such as Sierra Leone
and Democratic Republic of Congo.

He argues that in post-conflict countries the deficies of the national police forces are often
overwhelming, which makes effective reforms withdmtancial and material assistance from
donors very difficult. However, even in post-codiflicountries with robust UN Missions and
extensive donor activities, security sector refdras produced mixed results. In the short run,
security sector reform is aimed at enabling a agisiinstitutions to provide basic security,
while, in the long run, it pursues the ambitiouslgof reconstructing a state’s governance to
ensure the army and the police serve the inteoésisciety However, in the Kenyan scenatrio, it
cannot be completely argued that the reforms tleatarrently being spearheaded are as a result
of the post election violence following the 2007n@el Elections. It has been argued even
before that the reforms in the police force wenegl@verdue based on the reports on corrupt
nature of the force besides the various human alticpl rights violations by the police force. It
is therefore valid to argue that his findings cano® completely be relied on in reforming and

evaluating the status of police reforms in Kenya.

Dr. Charles T. CaiP is an Assistant Research Professor at the Watsstituke for International

Studies of Brown University. He gives considerasioand identifies five differentiated

8 Johannes Loh (2010)“Success factors for policerne$ in post-conflict situations,” Thesis submitted the
Hertie School of Governance, Berlin for fulfillmefiotr award of masters degree.

% Dr. Charles T. Call, “Challenges in Police Reforfromoting Effectiveness and Accountability, In&tianal
Peace Academy, USA.
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alternative approaches and perspectives that aaé iai analyzing police reform efforts. He
identifies as law enforcement perspective, humahtsi perspective, economic-development

perspective, peacekeeping or military perspectngelastly democratization perspectives.

The approaches are distinguishable by their pral@pncerns, the language they employ and the
types of organizations that tend to hold them. Taeybroad characterizations, and individuals
often adhere to more than one of théihe approaches are vital in assessing the sucoess a
extent to which reform has been realized in theaaly undertaken process for instance the

Kenyan scenario.

However, his study is a drift of the aspect of pelreform that this study is focused on. This
study is keen on evaluating the efficacy of the y&epolice legal framework while the former is

a general analytically based.

Bayley David® from United States of America cautions againsngisbverseas models as
template for reform, as this will fail to take aceod of the current economic and social realities
of the country and police agency in question. Thefiprm measures need to be based on an
assessment of the current status, performance a@patity of the police service and of other
bodies which perform a policing role; the potentipersonnel within the agency to change and
improve their practice; the available capacityhie police and, more broadly and to support the

process of change.

This, he says, will lead to developing a reform gramnme with an understanding of the

possibilities and constraints imposed by the aldagtors and should incorporate both short term
measures which will build confidence amongst thicpaand public; and more systemic longer

term measures aimed at overall reform of the pajigystem. His work therefore informs the

Kenyan stakeholders in the reform process to facuthe reform path that is society based and
sustainable.

However, his study is not directly linked to theriga scenario and particularly do not address

the study as far as the suitability of the Kenyagal framework on police reforms is concerned.

%Bayley, D., “Democratising the Police Abroad: WhatDo and How to Do it.” (2001) National Institute
Justice, Office of Justice programmes. U.S. Depant of Justice: Washington D. C.
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Kenneth Omeje and John Mwangi Githigdrobserve and examine with the challenges and
dynamics of state policing in contemporary Kenyhey state that popular transition to multi-
party democracy in Kenya in 1992 came with a ghegite and expectation of reforms in the
political, economic, and security spaces. In paldic it was envisaged that reform in the
security sector would, among other things, end dlsenal paradigm of policing for regime
security and replace it with a new dispensationpopular policing oriented to the general
protection and security of the citizens. For abeight years into the new multi-party republic,
the Kenyan police force was hardly reformed. The¢bmak of the infamous post-election
violence of early 2008 with its horrifying incidendf ethnic massacre and police incapacity and
brutality graphically reported by the internationaledia served as a reminder to security
specialists and observers alike that the Kenyaardggsector crisis, which reached a crescendo

during the dictatorship of Daniel Arap Moi, is faom over.

While their study analyzes the transition from staé policing to multi-choice policing in
Kenya, including its underlying structural and empirical impediments, externalities,
challenges, and opportunities; this study, their stdy simply lays down the need for reforms

as it mainly outlines various challenges to policipin Kenya.

1.10. Research Method

This research is informed by;

1.10.1.Primary data
Interviewees were randomly selected from varioukcecstations and service ranks in Kenya
including Senior Superintendent of police, Supemaent of police, Chief Inspector of police,

Inspector of policesenior police sergeants

Police Sergeantpolice corporal and police constables. The inteveles were drawn from
various parts of the country namely; Meru, ,Siaiasii, Kiambu, Nairobi, Mtito Andei,

8Kenneth Omeje& John MwangiGithigaro “The Challenges of State Policing in Kenya,” 2012 Peace and
Conflict Review at http://www.review.upeace.org/index.cfm?opcion=0&ejmplar=24&entrada=129 (accessed
21/11/13)
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Mombasa, Kakamega, Eldoret, Kiambu, Homabay, Maahaksiolo, Kericho, Kisumu, and
Kitui.
This data is important to capture the realitiestm ground and the feelings of the members of

police service regarding the ongoing situatiorwduld be futile to make recommendations that

are not based on the real findings.

The study is also informed by analysis of varioegal instruments both nationally and
internationally including, the Kenya and South A#&iConstitutions®various Acts of Kenyan
Parliament which include' Police Act cap 84(repealed), Administrative Polidet Cap
85(repealed), National Police Service Act 2011 epehdent Policing Oversight Act No. 35 of
2011, National Police Service Commission Act No.d3®011, Leadership and Integrity Act
2012, Ethics and Anti-Corruption Act, 2011, PuliDfficer Ethics Act No.3 of 2003. and from
other jurisdictions such as Sweden which compris@dministrative Procedure Act (1986:223),
Police Act (1984:387), the Police Ordinance (19988), Police Data Protection Act
(1998:622), Ordinance (1989:773) Police Trainingli@ance (1999:740), Government Agencies
Ordinance (2007:515), Ordinance on Internal Managgnand Control (2007:603), and South
Africa comprising National Peace Accord, 1991, tBoAfrican Police Act,1995, as well as

pertinent Bill§° and other international legal instrumetfts.

1.10.2. Secondary data
This study is also informed by various secondamnyraes including books by prolific authors,
articles from peer-reviewed journals, reports bgddrle commissions, newspapers, articles,

publications, and other internet sources.

1.11. Limitation of the Study

The intended objectives of this research study tareidentify the perennial challenges

undermining the police service ability in Kenyaedffectively execute its mandate; to critically

8Constitution of Kenya 2010, 1969, 1963.Governmeiiters and Press, NairolTonstitutionof the Republic of
South AfricalNo. 108 of 1996]

8National Police Service Amendment Bill 2013, Goveemt Printers and Press, Kenya.

% International Convention on Civil and PoliticalgRts (ICCPR), United Nations Declaration on Humaghks
(UNDHR) at un.org/database-downloadable/35hi6 3 (ssme 3/4/13)
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analyze the legal framework on police reforms imy@with a view to determining its efficacy
in addressing the challenges identified above amally to identify cases of international best
practice with a view to benchmarking and assegtiag@dequacy of the Kenyan model alongside
the identified cases. However, there are factoas ¢bgnizable that may influence or limit the
achievement of the objectives of the study.

First, the study is done at a time when the letisia on police reforms are undergoing
implementation. Second, there may also arise tlsapplication of some aspects of reform due

to socio cultural as well as jurisdiction divergenc

In addition, there is also caution that the pr@ddnterviewees and respondents may withhold
very essential information that may be of greatangnce to the study. Due to various perceived
inadequacies certain current police legislatiores wardergoing review but this notwithstanding

all the pertinent revisions have been addressddmtte scope of the study.

In addition this study is also undertaken at a tdnang which the clamor for police reforms is

alive and such issues on police reforms are howaderessed within the scope of the study.
1.12. Conclusion

This chapter having outlined the background of #gtedy, statement of the problem,
justifications of the study, objectives of the studesearch questions, hypothesis, theoretical
framework, literature review, research methodolagy limitation of the study. The following
chapter will delineates the mandate of the polieevise in Kenya as per the various legal
provisions with a view to further outlining the tlemges that undermine the realization of that

mandate.
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1.13.Chapters Breakdown

1.13.1. Chapter One- Introduction and background of the sty
This chapter outlines the background of the ststhtement of the problem, justifications of the
study, objectives of the study, research questibpgothesis, theoretical framework, literature

review, research methodology and limitation of shely.

1.13.2.Chapter Two- Perennial challenges undermining the @ndate of Police Service in

Kenya

This chapter delineates the mandate of the pokeeice in Kenya as per the various legal
provisions with a view to further outlining the tlemges that undermine the realization of that

mandate.

1.13.3. Chapter Three — An assessment of the efficacy ofehpolice legal framework in
Kenya.
This chapter gives a critical and in-depth analysishow the Kenya Police Service legal
framework deals with the perennial challenges umd@ng the mandate of the Kenya Police
Service. These include, Constitution of Kenya 2(Ethjics and Anti-Corruption Act, National
Police Service Commission Act, National Police 8mrvAct 2011, the Independent Policing
Oversight Authority Act.

1.13.4. Chapter Four — Benchmarking of police reforms agaist cases international best

practice.

The chapter deals with instances of best practigeolice reforms. It will examine legislations
that govern police reforms in Sweden and SouthcAfrivith a view to benchmarking and

assessing the adequacy of the Kenyan model alantisddentified cases.

1.13.5. Chapter Five - Conclusion and Recommendations
This chapter contains the conclusion deduced flmrstudy and the recommendations proposed
by the researcher on the implementation of thecpakeform legislations. It will also analyze the

hypothesis in line with findings of the study.
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CHAPTER TWO

2.0. Perennial challenges undermining the mandate of Kera Police Service
2.1. Introduction

This chapter clearly delineates the mandate opthiee service in Kenya as per the various legal
provisions with a view to further outlining the tlemges that undermine the realization of that

mandate.
2.2. The mandate of the police service in Kenya

The mandate of the police service is enumeratedaiious legal instrumerits discussed as

follows;

2.2.1.The Constitution of Kenya 2010

The Article 243 of the Constitution of Kenya 20Hy4 the foundation for the establishment of
the Kenya Police Service through the National RoBervice. It establishes that National Police
Service and defines it to comprise the Kenya PoBeevice and the Administration Police

Service?

Article 244 of the Constitution of Kenya 2010 prdes for the functions and mandate of the
National Police Service to strive for the highettngards of professionalism and discipline

among its members.

Moreover, the Constitution further provides thae tNational Police Service shall prevent
corruption and promote and practice transparenayaagcountability. The Constitution of Kenya
also provides that the National Police Service Isfuster and promote relationships with the
broader society. Further, the Constitution alsovigkes that it shall train staff to the highest
possible standards of competence and integrity tangspect human rights and fundamental

freedoms and dignity.

*The Constitution of Kenya 2010, National Policev& Act 2011, Government Press and Printers.

9 bid.
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Article 245 of the Constitution of Kenya 2010 alsstablishes the command structures of the
National Police Service and Kenya Police Serviddoreover, Article 246 of the Constitution of
Kenya 2010 establishes and spells out duties, ifumstof the National Police Service

Commission save for the Independent Policing OgatsAuthority.
2.2.2.National Police Service Act 2011

Section 24 of the National Police Service Act, 2@hlimerates the mandate of the Kenya Police
Service. This include; provision of assistancehis public when in need; maintenance of law
and order; preservation of peace; protectiohfefand property; investigation of crimes;
collection of criminal intelligence; prevention addtection of crime; apprehension of offenders
and enforcement of all laws and regulatiomgh which it is charged, among othershe
Kenya Police Service may also perform any otleties that may be prescribed by the

Inspector-General under the Act or any otheittewr law from time to time.
2.3. Challenges undermining the mandate of Police Senaan Kenya

There are numerous perennial challenges that Fec&é¢nya Police Servicehave developed a
two pronged typology to classify the challengesebagn the evident cause as institutional and

extra-institutional as follows. It is also impantdao note that there are challenges that overlap.
2.3.1. Institutional challenges

(@) Disregard to the rule of law

Kenya has had a long history of failure by governtficials and institutions to observe and
respect as well as safeguard the law paving the farayices such as rampant corruption and
impunity to step in. Some of the institutions tlzeie reportedly affected include the police,

immigration, judiciary among others.

%Kenya Police Service shall be headed by the Demsiyector General of Police.
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There is reported the culture of impunity and ranm@rruption in the police servié&ost of

the interviewees stated that impunity has spiralad to the immense powers and lack of
accountability by senior members of the force. Besj previously there have been no robust
legal frameworR’and institutional arrangement designed to tame elmisoffice as well as
impunity 2°As a result there are several reported cases imfpiolvolvement in gross violation of
the law and abuse of their offic&s. For instance, the Kenya Police has been assdoiita
drug trafficking® in which some of the senior police heads have belerrsely mentioned. They
also have engaged in summary public execution gpestted criminals without being accorded
the opportunity to be heard in a fair trial proc&ssluman rights groups, including the state-
funded Kenya National Commission on Human Rifitsave documented numerous cases of
disappearances, many related to a police campagijnst the Mungikf™, a gang that carried out

a wave of violent attacks in 2007, and which waso ahvolved in post-election clashes in
2007/2008. The commission says many of those wkie Hsappeared were last reported seen in

police custody® Police have admitted to killing gangsters in sbatg, saying that such actions

% Most officers interviewed from all the police $tais cited in supra note 104-111 reported thatktieentrenched
impunity across the police service hierarchy.

% Supra note 54
% Supra note 40

7 Supra note 35

% Daily Nation, “Probe fails to link Kenyan MPs to riys,” Daily Nation, 30/01/2011 at
http://www.nation.co.ke/News/-/1056/1056/-/f06 mdipdex.html(accessed 24/8/2013).

% The Cry of Blood Report on Extra Judicial Kilingsnd Disappearances September 2008 at
http://marsgroupkenya.org/pdfs/2009/03/KNCHR _ criragainst-humanity-extra-judicial-killings-by-kenyalice-

exposed.pdf(accessed 13/4/2013). See also Philip Alston RepoExtra Judicial killings in Kenya 2009

190 KNHCR (2008) Brink of the Precipice at
http://www.marsgroupkenya.org/Reports/OtherRepkN§HR _REPORT _REPORT _ON_THE BRINK_OF THE
PRECIPE.pdfaccessed 11/7/2013)

Mungiki is an illegal gang that is perceived to quise mainly of the Kikuyu youth in Kenya. See
http://en.wikipedia.org/wiki/Mungik{24/8/2013).

192 5upra note 21

29



have broad public support in a country long plaggdiolent crime' Many cases of people’s
disappearance have also been repdfttipunity has infiltrated the reform process agetare
members of the service opposed to the police lavgsa result they are in support of the
proposed amendments seeking to consolidate powbke dhspector General of Police.

Besides, corruption comprises one of the biggesilafges that the police service fat®s.
Police has over the years consistently been citadarious surveys as one of the most corrupt
institutions in the countr{’® Apart from extortion by the police, the public lkeaalways
complained of police torture, harassment, inciyiland unlawful arrests. Corruption in the
issuance of driving licenses to poorly trained ersy and corrupt traffic officers, have been
singled out as the major causes of the high ratear accidents in Kenyd’ It is also valid to
argue that corruption will upset the reform procass to its entrenched nature within the police
force, the public and the Kenyan society. Corrupi®a vice that is so much intertwined with
other aspects in the society such as poverty, poasing as well as poor living standards among

others.

In 2008, the United Nations Committee against Trertobserved that corruption in the police
force in Kenya was hindering efforts to deal witbhlations of human rights and arbitrary arrest
by the police'® The Committee urged the State Party to addresprit#em of arbitrary police

actions including unlawful and arbitrary arrestsl avidespread police corruption particularly in
slums and poor urban neighborhoods, through clezssages of zero tolerance to corruption

1%Neild, Rachel. “Confronting a Culture of Impty: The Promise and Pitfalls of Civiliane®Rew of
Police in Latin America,” in Civilian Oversighof Policing: Governance, Democracy and HonRights,
edited by Andrew J. Goldsmith and Colleen Lewsartland, Oregon: Hart Publishing, 2000.

104 phjlip Alston, Extra Judicial killings in Kenya @0 athttp://marsgroupkenya.org/pdfs/2009/03/KNCHR_crimes

against-humanity-extra-judicial-killings-by-kenyalge-exposed.pdfaccessed 26/8/2013).

195 Supra note 35

1%policetop list of mostorruptpublic institutions irkenya The StarJul 10, 2013, atww.the-star.co.ke/.../police-
top-list-most-corrupt-public-institutions-kgaccessed 10/8/2013)

197 bid

198 Transparency International report, “Police reformKenya: “A drop in the ocean” Amnesty Internatibn
Publications 2013, united kingdom.
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from superior officers, the imposition of appropeipenalties and adequate traintfigArbitrary
police action must be promptly and impartially istigated and those found responsible

punished'°

Consequently, there is great need for reforms¢admn restoration of integrity within the police

force. This perception is compounded by the behat the ruling class controls the police and
this control contributes to their failure to addre®rruption. The main propellers of culture of
corruption in the police service has been attriduteimpunity in the service, poor remuneration
and budgetary allocation, lack of a robust legairfework, and poor enforcement of the existing
police and anti-corruption legal framewdtk as well as the failure of the government in
addressing the perennial challenges undermining mh&ndate of the Kenya Police

Service*?Police in Kenya has over the years consistentiy loited in various surveys as one of

the most corrupt institutions in the countfs.

(b) Inadequate training

Inadequate training is substantially a challenggdayan police forc&lost interviewees argued

that most police officers are under-skilled, ppdrained to tackle insecurity problems that they
are exposed to during their servi¢é.This is particularly critical given the increasing
sophistication of crime, and has led to inapprdpripproaches to prevention of crime; poor

management of scenes of crime, and incompetenequten of criminal cases. Moreover, they

1%9%Campaign Update- Kenya: Police, Courts Rank as Mdstrupt Institutions in Kenya - See more at:
http://www.culturalsurvival.org/news/campaign-upettenya-police-courts-rank-most-corrupt-instituion
kenya#sthash.JaZ9dLdR.dfaiccessed 15/8/13)

19N Committee against Torture, Concluding Observetion Kenya, November 2008, para 12. This wasqfart
the Committee’s concluding observations on theestaport on the Convention against Torture and O@eel,
Inhuman or Degrading Treatment or Punishment.

1 pyblic Officer Ethics Act, No. 3 of 2003, EthicschAnti-Corruption Act, 2011, Independent Policidgersight
Act No. 35 0f2011; Police Act (repealed), Governtrierinter and Press.

12 g5ee Chapter 2.
113 [hid.

nterviewees in supra note 119-121
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also opine that there is need to continuously tta@existing members of the police service as

part of the reform process.

This challenge believed to be caused by inadeduadgetary allocation to the police service,
inadequate training guidelines and curriculum amotigers issues as well as lack of legal
framework**

The world has advanced technologically and so hasecbeen sophisticated. The police need
continuous and proper training to help them copé and deal contemporary criminal activities
effectively. There is also need to advance thecpolith technologically advanced means of
fighting crime, for instance, use of satellite siltlance to track criminals among others. The
failure to address continuous and proper trainmgaddition to proper equipment of police

remains a challenge to policing in Kenya.

In addition, increase in criminal activities andmanality is a challenge that complicates police
resolve to effectively deal with security threatadato bring down crime to minimal
levels'*®This is despite the various specialized units ltzae been formed which the Anti-Stock
Theft Unit, Anti-Motor Vehicle Theft Unit, TourisnPolice Unit, The Anti-Corruption Police
Unit, Presidential Escort Unit, and the Anti-Terson Police Unit, Anti-urinating unit among

others.

(© Entrenched tribalism and favoritism

Besides, most of the respondents also expressetiewawver the level tribalism and nepotism.
They argued that most the promotion, appointmel@ployments, and job descriptions are done
or carried out along ethnic liné¥. Moreover, they say that recruitment of new memioérhe

service is skewed to favor relatives, friends atttesmen and women of senior members of the

115 hid.

118stephen Makabila, Sophistication of crime worries obiko, at
http://www.standardmedia.co.ke/m/story.php?artiagf2000090674&story_title=Sophistication-of-crime-wies-
Tobikos-office.

7 |nterviewees in supra note 113-115. See also naRtech Blanchard, Kenya: Current Issues and Udicy?
2013, athttp://www.fas.org/sgp/crs/row/R42967.p@fccessed 25/8/2013)
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police servicé® Entrenched tribalism and favoritism in the polisex problem because of lack
proper legal and institutional mechanism to chels& management and operation of the

service?
(d) Poor attitude and self service

Most officers interviewed® stated that bad attitude is also a challenge téighmy in Kenya.
Most members of the force have been sighted tasdetiye public in service delivery. They view
the public as their servants rather as mastéts.lt is important to acknowledge the difficulty
and the necessity of changing the culture of podjén Kenya. Ultimately, the long-term success
of any programme of police reform depends to a tyesdent on the institutional culture that
prevails within the ServicE? Where the prevailing culture is one of corruptiand impunity,
changing that culture must be one of the centralg®f police reform. A transition from a
“force” to a “service” is a fundamental transforman in the way the individual police officer
applies himself/ herself to his work and conceivissrelationship to the public, day in and day
out. This kind of attitude and culture has resiilte apathy and lack of work ethics; lack of
commitment; defensive approach to issues; blindltgyto powers outside the service, and

indifference approach in service delivery.
2.3.2. Extra-indtitutional challenges

@) Ethnic conflicts, vigilantism and organized crimes

Most police officers interviewed also lamented otrdyal and ethicized illegal uprisings in the
country as a challenge to their smooth carrying autheir duties. The Kenyan police are

118 |hid.

1930han Burger, The Dangers of Nepotism and Favouritism for theédeathttp://www.issafrica.org/iss-
today/the-dangers-of-nepotism-and-favouritism-fog-police(accessed 28/8/2013)

120 gypra note 113-115

12Iemarks of Mrs Grace Kaindi, Deputy Inspector Gehef Police (Kenya Police Service) during Citizé€W
interview atwww.youtube/citizentv/mondayspeciéiccessed 12/7/2013).

122hid.
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significantly challenged when managing ethnic feta and violencé® This is attributed to the
nature of divisive politics. Ethnic-related violends prevalent during election periods.
Election-related violence is not a new phenomenoiKenya, as it has been recurrent in the
modern history of the natidd> The high level of organization of the clashes, aihihe state
security agencies appeared incapable of surmoyntiamghtened the speculation about the
involvement of the state and some top politiciamstie clashe¥® The 2007/2008 election

violence was particularly overwhelming to the peligho appeared unable to contaitfit.

Ethnic conflict in Kenya tends to be exacerbatedh®ylack of enforcement of the police legal
framework and proliferation of militia gangs andjilantes in the country such as thaliban,
Baghad Boys, Jeshi la Mzee, Mungiki, and Jeshir@gb&kasiwhich some analysts see as a
response to youth marginalization by the st&teThey emerge to help fill the security vacuum
created by the state’s abdication of its respolitibih security’®® As part of their strategies for
survival, these militias extort a protection levgrh residents of informal settlements in addition

to charging for use of illegal water and electyi@bnnections.

(b) Political interference

Most intervieweeS® expressed political interference as a challengéhéooperations of the
service. Dominant opinions of the interviewed pelafficials indicate that in carrying out their

123 5ypra note 21; see also generally Chapter 1
29bid.

12Kennedy, Mkutu., and S. Kizito, “Private Securityor@panies and Dilemmas for Securityournal of
Contemporary African Studigb, no. 3 (2007): 391-496.

129hid.

12/NjokiNdung'u, “Kenya: The December 2007 Election i@y, at
muse.jhu.edu/journals/mediterranean_quarterly/v@934.ndungu.pdf (accessed 12/6/2013)

128catumangaMusambayi “A City under Siege: Banditryd aiodes of Accumulations in Nairobi, 1991-2004,”
Review of African Political Econon82, no. 106 (2005):505-520.

123Suzanne Mueller , “The Political Economy of Keny@&'sis,” Journal of Eastern African Studies
188, athttp://www.tandfonline.com/doi/abs/10.1080/17531832058302#.UhoNn2dojXCaccessed 7/8/2013).

130 |nterviewees from Kericho, Eldoret, Kitale amorther police stations
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duties, the Kenyan police have been subject tofarence by the top political leadership in their
work ***This is in part explained by the wide ranging pavéire executive arm of government,

especially the President wielded under the formesttutiort®2

Previously, the President had the sole authorityappoint and to dismiss the Police

Commissioner who served at his pleasure under @atist of Kenya 1969, Section 23, 24 and
25. This meant in practice that previous officedeos had to toe the regime’s line or risk being
dismissed. Among other things, political interferenwhich has not been significantly changed
by the promulgation of constitution of Kenya 20kfpairs the rule of law and law enforcement.
This is particularly so with cases involving drugfticking and other high profile crimes. The

interviewed police officerd® argued that they had to toe the line of their sope or risk far-

reaching consequences, including dismissal fronkwor

During the 2007/2008 election violence the policeravused to suppress mass protests by

members and supporters of the oppositisn.
(c) Inadequate budgetary allocation

Another challenge to the force is inadequate buamlyedllocations.Dominant opinions suggest
that the annual budgetary allocation of the Kenpgalice is hardly enough to ensure that they
discharge their duties effectively. They argue ttheg small amounts allocated to police are

misappropriated by top commanding officers, thereisther impeding their service delively”

Considerably, budgeting, priorities are often maspdd and available resources are not utilized in
a prudent manner partly because most policy makedsimplementers are civilians who may
not have the experience of where financial resoalioeation are most need&t.

131 bid.

132 Constitution of Kenya 1969, Government Printer Bnelss, Kenya
133 Supra note 189

13Supra note 21

135 Interviewees cited in supra note 119-121

138 |hid.
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The tension here is that the bureaucratic civikmmponent of policing seems to be more
primarily concerned with regime security (and byession serve the top echelon of the state
apparatuses) with the result that citizen poli@ang security are substantially compromised. The
over-concentration on regime policing is a commbermenon in most developing countries,
not least in Keny&®” The disproportionate preoccupation with regimeigieg in Kenya is
reinforced by the fact that the state policing agesmin Kenya are not independent agencies, but
are subject to political control and direction unttes office of the President. The Kenyan police
force does not have an independent vote in thematbudget and receives its allocations from
the pool allocated to the Office of the Presidgft.

The poor budgetary allocation has been attributetitk of political good will, corruption,

impunity and to some extent national budgetary taimgs**

(d) Inadequate human resources

Most of the interviewees lamented the human resocapacity in the police service arguing that
they are very few to effectively address the séguchallenges. The Kenyan police are
understaffed and therefore the country is undeiced!*® There are estimates that the Kenyan

police have a total population of about 40,000 gems! (figures as at end of 2010).

The inadequate human resource capacity is maittipaable to lack of legal framework,

inadequate budgetary allocation, corruption anH tdgolitical good will by the governmefit?

The public - policing ratio can be deduced theretorbe roughly in the ratio of 1:1000 going by
the 2009 national population census figures of nbug0 million citizens. This is far below the
UN recommended police — public ratio of 1:459.

¥ nterviewees cited in supra notel 19-121

%8 bid

139 hid.

14%Supra note 35
141 pid.

142 Kenya Demographicand Health Survey 2010 Prelimifegort
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In addition, the Police in Kenya also operate wighy limited resource¥** This has led to weak
operational preparedness, and a lack of equipmmahtl@gistical capacity. For example, the
police do not have a forensic laboratory. Vehpaérols are constrained by a lack of availability
of vehicles and funds for fuét™Moreover, the police service is poorly equippedaatain the
work load that it is facing. According to the Traasency International Report the police lack
basic equipments such as proper clothing, weapskibs, transport facilities among others.

They outline that most of them have at most a sipgir of uniform.

Most interviewees argue that police is used ashgecb of suppression of political dissent. For
instance, the KANU regime is on record through nigus court cases, as a regime that
perfected the use police to fight divergent viédis This dates backs to the time the police had
the powers to license political meeting as wellaas as intelligent agents to key powerful

politicians*’

(e) Harsh working conditions

In addition, they also highlighted the harsh wogkoondition as a challenge. They are at times
deployed to very harsh conditions to provide anartamt first response to insecurity in remote
communities where there is heavy reliance on tleipportive locals’ knowledge and language

translatiom*® They are required to operate in harsh climatesaer difficult terrain, and to

143 Mary Kimani, “Security for the Highest Bidder: Sty Policing for the Many, Costly Private Protentior the
Few.” Accessed on July 20, 2013tstp://www.un.org/en/africarenewal/vol23n03/233séy. html

144ysalama, Reforms Forum, Communities and their pddi@tions.A study report of 21 police station&@nya,
2012.

145 Transparency International report, “Police refamnikenya: “A drop in the oceardp. cit.

1%¢ Usalama, Reforms Forum, Communities and their padiations.A study report of 21 police stationKenya,

2012.

147 public Order Act (repealed)

148 Kennedy Mkutu & Gerald Wandera, “Policing the ipkery: Opportunities and Challenges for Kenyaideol
Reserves” athttp://www.smallarmssurvey.org/fileadmin/docs/F-\WWog-papers/SAS-WP15-Kenya-Policing-the-

Periphery.pdf
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provide security against resource-based confliots @attle raiding. This is contrary toban

areas where most of them are bas®d.

Further, as a result poor funding of the policevziserthe police inadequately housed. Theyargue
that most police officers at very least spend mgimt makeshift tents or poorly build and
unhealthy structures. Some of the members of theefstay in slum&® This is a major
contributor to lack of morale among many officehereby impacting negatively to service
delivery. The police are also reported to havetelaagitating for change and better housing
through go slows and clamour for registration tfaale unions to advocate their grievances.

The majority of police officers interview&d noted that due to their inadequate pay, they are
prone to engage in corruption to meet their subsc shortfalls. The lowest ranked police
officer, a constable, earned about Kshs 4,645 partimprior to 2004. This was increased in
January 2004 to Ksh 10,06% In 2009 the Kenyan Internal security minister anm®ed a pay
increase for police officers, a process that wdaddmplemented in phases. In the first phase the
police would get a 28% pay increase in which a tais would earn Ksh 21,205 an additional
increase of Ksh 2,400 on their present monthly wafdésh 18,805>*

2.4. Analysis of the perennial challenges undermining t mandate of the Police Service
The findings of the study are derived from theefillquestionnaires by the respondents. The

study sought to find out the challenges that undezrthe mandate of the Kenya Police Service.

It is evident from this study that the Kenya Polervice faces challenges that fundamentally
affect the execution of the mandate of the servi¢e problems and challenges analyzed in the

9 pid.

150 Why Nairobi Police are on Go slows, the Standardewdpaper, September 18, 2012 at.
http://standardmedia.co.ke/ (accessed 20/8/2013).

%1 |pid.
152 5upra note 119-121

153 Commonwealth Human Rights Initiative (CHRI) andrnif@ Human Rights Commission (KHRC), “The Police,
the People, the Politics: Police Accountabilityianya” (Nairobi: CHRI and KHRC, 2006).

BYnterview with male Police Constable in Nairobi bi8/2013.
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study are, for the most part, institutional andrapenal capacity deficits and they altogether

encumber the police force in their responsibilityaav enforcement and crime control.

These arise mainly due to lack of proper legal #awork and poor implementation of the legal

framework as well as improper political motives.

Prominent among the observed problematic issuesthereunacceptably poor conditions of
service, corruption, impunity, inadequate budgetalocations and funding, political
interference and operational facilities within tteece. These together with highly unfavorable
terms and conditions of service of the police, a&s hvave observed in the study, should be
addressed as soon as possible if the countryhiawe a modern and efficient police service.

There is also the need for the police force to adigmocratic credentials and shift their
emphasis from policing for the regime in power tigng for the citizens. This will require a
gradual social engineering of the current policstrqitegy to a more responsive, citizen-centered
philosophy. To realize a reliable, responsive amdoantable police service the relevant
institutions need to incorporate and inculcate vieey significance principles of democratic

policing.

In view of these challenges, the next chapter (@&raphree) examines, analyses and discuses
how the Kenya Police Service legal framework deaith these perennial challenges

undermining the mandate of the Kenya Police Service
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CHAPTER THREE

3.0.An assessment of the efficacy of the police legahinework Kenya.

3.1. Introduction

The previous chapter enumerates and discusses tmedate and perennial challenges
undermining the mandate of the Kenya Police Seniibes chapter however, gives a critical and
in-depth analysis of how the Kenya Police Serviegal framework deals with the perennial
challenges undermining the mandate of the Kenye@8lervice. These include, Constitution of
Kenya 2010,Ethics and Anti-Corruption A®National Police Service Commission Act,
2011National Police Service Act 2011, the Indepenhé&®licing Oversight Authority Act.

The assessment of the efficacy of the Kenyan ptigal framework examined against the tenets
and principles of democratic policing. These ameversally accepted principles of policing that

should be adhered to in policing countries.
3.2. Principles of democratic policing

These principles include but not limited to poliaecountability to the law and democratic
government structures, transparency in its oparatiprotection of fundamental human rights
and freedoms, impatrtiality and non partisanshipalitical and conflict situations, observance to
high standards of professional conduct, represeatab the communities and government
control among others?

3.2.1. Accountability to the law

It must be accountable to the law, and not a lawo utself. Democratic police institutions
demonstrate a strong respect for the law, inclugiogstitutional and human rights law. The
police, like all government agencies and employeesst act within the law of the country and
within international laws and standards, include thuman rights obligations laid down in

1552011, Government Press, Kenya

156 peter Manning 2008 Democratic Policing in a ChagdWorld, Paradigm Publishers, at

http://www.paradigmpublishers.com/books/BookDetaibx?productiD=18032¢&ccessed 3/11/13).
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international law'®’ Police abide by the law, they do not make it. Ttagitions and decisions
must be subject to approval by the courts. Polifeials who break the law must face the
consequences, both internally through the disaplgystems of police organizations, and

externally, in the criminal justice system.

3.2.2.Accountability to democratic government structures
It must be accountable to democratic governmenicttres. The police are an agency of
government, and must account to the governmenhfir adherence to government policy and
for their use of government resources. In a dentioscegstem, the police account to elected
representatives of the people. For example, pagis) legislatures or local councils for their
performance and use of resources. However, thegale expected to remain politically neutral
and to enforce the law without bias. They remaimarily accountable to the law of the country,
and not merely to the political party, which holpswer. Democratic police institutions also
account .horizontally. to other agencies of govesnin such as to Treasury or Finance
Departments, for their financial performance, aothstimes to Public Service Commissions or
Departments of Administration, for their adherenicecivil service codes and administrative
policy.
3.2.3. Transparency
The Police service must be transparent in its gietsv Accountability is facilitated by greater
transparency. In a democratic system, most polate/ity should be open to scrutiny and
regularly reported to outside bodies. This transpey applies to information about the behavior
of individual police officers as well as the opéatof the police organization as a whole. This
will enable interested parties to understand th&sban which police decisions are made and

resources are allocated.

57 Silver, A. "The Demand for Order in Civil Societ4&:Review of Some Themes in the History of Urbamé;j

police, and Riots." In The Police, edited by D. @&a. New York: Wiley, 1969.
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3.2.4. Respect for human rights and freedoms

The police service must give top operational ptyoto protecting the safety and rights of
individuals and private groups. The police musinariily serve the people. The police should be
responsive to the needs of individual members efdbmmunity especially to people who are
vulnerable; instead of merely to orders issued iy government. In contexts marked by
diversity and fragmentation, police organizationsstrbe accountable to all people, across social
divides, including accountability to the powerlessl the marginal. The police must account to
the people, and not just to governments, for thedisions, actions and performariee.

The police service must protect human rights, eaffgec¢hose that are required for the sort of
unfettered political activity characteristic of amocracy. Democratic policing implies policing
in a manner which is supportive and respectful oman rights, and which prioritizes the
protection of life and dignity of the individual. his requires that the police abide by
democratically made laws, as well as by the intéonal standard$>® It also requires the police
to make a special effort to protect the freedonas déine characteristic of a democracy freedom of
speech, freedom of association, assembly and mouenfikeedom from arbitrary arrest,
detention and exile, and impartiality in the adrsirdtion of law*® A democratic approach can
place the police in a difficult position, if, foxxemple, they are required to enforce repressive
laws, and simultaneously also to protect humantsigfihese situations call for the skilful
exercise of professional police discretion, whibbwdd always lean towards the prioritization of

human rights.

3.2.5. Adherence to high standards of professional conduct
The police service must adhere to high standardsrafessional conduct, while delivering a
high-quality service. Police are professionals,hwhiuge powers, in whom the public place

enormous trust. Hence police behavior must be gakby a strong professional code of ethics

18 an Loader, Plural Policing and Democratic GovengaBepartment of Criminology, Keele University, UK

159 Bayley, D.H.Patterns of Policing: A Comparative Internationaladysis. New Brunswick, N.j.:Rutgers Univ.

Press, 1985.

160 1hid
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and conduct, against which they can be held aceblsmtfor the way that they conduct
themselves. At the same time, the police are acgenrganization, and they must deliver their
services to the community at the highest possiellof quality, and be accountable for the
results they deliver.

3.2.6.Representative of the communities

The police service must be representative of thanconities it serves. Police organizations,
which reflect the populations they serve, are ablbetter meet the needs of those populations.
They are also more likely to enjoy the confidenteh@ community; and to earn the trust of
vulnerable and marginal groups who most need ftheitection™®* Recruitment by the police
must therefore aim to create a more representanck diverse police institution, especially
where the communities are heterogeneous. Critcatrengthening democratic policing is the
principle that the police should be held accoumtabbt just by government, but by a wider
network of agencies and organizations, working enaltf of the interests of the people, within a
human rights framework. An effective system of pelaccountability in line with the checks
and balances that shape democratic systems ofrgowas is characterized by multiple levels of

accountability*®2

3.3. Analysis of the Police legal framework
3.3.1. The Constitution of Kenya 2010

(a) The Kenya Police Service under the Constitution dkenya 2010

The Article 243 of the Constitution of Kenya 20Hyd the foundation for the establishment of
the Kenya Police Service through the National RRoB8ervice. It establishes that National Police
Service and defines it to comprise the Kenya PoBeevice and the Administration Police

Service.

161 Berkeley, G. The Democratic Policeman. Boston:Bad@@ss, 1969.

162 1hid.
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Article 244 of the Constitution of Kenya 2010 praes for the functions and mandate of the
National Police Service to strive for the highettngards of professionalism and discipline

among its members.

Moreover, the Constitution further provides thae tNational Police Service shall prevent
corruption and promote and practice transparenuy agcountability. The Constitution of Kenya
also provides that the National Police Service Istuster and promote relationships with the
broader society. Further, the Constitution alsovigkes that it shall train staff to the highest
possible standards of competence and integritytangspect human rights and fundamental

freedoms and dignity.

Article 245 of the Constitution of Kenya 2010 alsstablishes the command structures of the
National Police Servidd® and Kenya Police Service. as well as the Admiaistn Police
Service'® At the helm of the National Service is the Inspe&eneral of Police who is deputies
with two deputy Inspectors General of Police hegdihe Kenya Police Service and the
Administrative Police service respectively. MoregvArticle 246 of the Constitution of Kenya
2010 establishes and spells out duties, functidtiseoNational Police Service Commission save
for the Independent Policing Oversight Authority.

Furthermore, the Constitution of Kenya 2010 hasresg provisions for the enactment of
appropriate and effective laws to ensure smoothagement, operations of the police service.
As a result, there has been enactment of statoitggide the management and operations of the
service. Besides, the First Schedule to the Natieobce Service Act 2011 provides the ranking
structures in both the Kenya Police Service and Aldeninistrative Police Service hence
establishing command protocol within the Nationalié® Service. The highest rank is the

Inspector General of Police while the lowest bgintice constable.

1831t provides that the NPS shall be headed by thpdator General of Police.

%4 enya Police Service shall be headed by the Dejmsyector General of Police.
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(b) Leadership and integrity under the Constitution ofKenya

Part of Kenya Police Service problems lie in theklaf focused and visionary leadership,
corruption and selfishness which have become halksnaf Kenyan Police Servic&® A desire

for a new beginning in this respect has been orteefirivers of the push for police reforfis.
Besides the national values and principles of gomece provided under Article 10 of the
Constitution of Kenya 2010, the criteria for apgments and the institutions and procedures
creates a way in which we could contribute to tlegetbpment of ethics and public good in

police and public servicg’

Chapter 6 of the Constitution of Kenya 2010provide®nstitutional legal basis for integrity and
accountability of all public and state officers.aftall authority assigned to State officers should
be about service to the people, rather than theepdw rule them. All people having such
authority should have integrity, competence, oloyegt impartiality in decision making, selfless
service and honesty. It is also stated that atifuke state officer shall not participate in anyesth

gainful employment or hold office in a politicalnba

Chapter 6 also establishes Leadership and Intef§ycity2012 to give effect to the provision of the
Constitution of Kenya 2010 on leadership and intggr

However, many people trash the Rétarguing that it was a faded shadow of what is samid
in the Constitutiort®

185 Supra note 35

1% See chapter 2

%%yUnderstanding the Constitution of Kenya (2010):atlership and Integrity,” 201Zonstitution and Reform
Education Consortium (CRECO)

188 | eadership and Integrity Act No. 19 of 2012

169 House teams approve diluted Leadership and Integrity Bill at
http://www.nation.co.ke /news /politics/House+teams+approve+diluted+Leadership+and+Integrity+Bill+/-
/1064/1485112/-/7yaxvbz/-/index.html (accessed 24/8/2013)
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This Chapter requires state officers to conduangeves in an ethical way, whether in private
or in public life; they are not supposed to havekbaccounts outside Kenya; and also, they
should not receive personal gifts or donations rothan on behalf of the State. The Ethics and
Anti-corruption CommissioH® was enacted to provide a legal framework for ergorent of the

provisions of the Leadership and Integrity Atk.

This translates to reduction in corruption and &mnbsince gifts and donations to public servants
are prohibited and there is also a likelihood obgecution should by the Ethics and Anti-

Corruption Commissioh’?

3.3.2. The National Police Service Commission Act 2011

The National Police Service Commission Act 201ddsigned to make further provisions for the
functions and powers of the National Police Ser@memmission as provided under section 10

the qualifications and procedures for appointmand, for connected purpos€s.

The establishment of the National Police Servicen@dssion is orchestrated to bring change
and transformational reform in the management avemmance of the Kenya police service. The
management of the national Police Service had bemser the direct influence of the

Commissioner of Police and the Office of the Pressid This as result made the service

vulnerable to improper influence to its operations.

The National Police Service Commission is an indepet institution’* and that in the
performance of its functions; the Commission shall be subject to the direction, control or

supervision of any other authority or person excaptis prescribed in the Police Service

1%Ethic and Anti-Corruption Act 2011, Laws of Keny@gvernment Printers and Press.
Mpreamble to the Act.

172 Transparency International report, “Police reformKenya: “A drop in the ocean” Amnesty Internatibn
Publications 2013, United Kingdom.

"see also Constitution of Kenya; Article 246 on fiims and duties of the National Police Service @ussion

4 Supra note 36, Article 24; National Police Seev@ommission Act,2011, Section 4
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Commission Act 2011. This indeed is a positive iadsformative step in the history of policing
in Kenya. As discussed in Chapter two, policingenya was under whims of the president who

delegated his/ her duties to the Commissioner bE€o

Section 2 of the Police Act (repealed) providest tthe Commissioner of Police shall be
appointed by the President. This therefore terregdhe exclusive executorial powers over
control and regulation of policing in Kenya. In &tlth, Article 253 of the Constitution of Kenya
2010 provides that the Commission has exclusivestdotional protection as it is categorized
among other commissions are bodies corporate vathbgbual succession and a seal; and is
capable of suing and being sued in its corporateenaence cannot be created or disbanded by

any authority to the contrary.

The appointment of the Chairperson and membersiefcommittee are to be done through a
transparent and accountable process through aiselg@nel as provided section 6 of the Act.

This is designed to enhance accountability andsparency.

Section 11(b) of the National Police Service Consimis Act 2011 charges commission with
duty of recruitment and appointment of persons dtd lor act in an office and to determine
promotions in the service, while observing gended &enya regional balance. This is a
departure from the past in which members of thedavere recruited through the office of the
Commissioner of Police hence giving room for cofimp and nepotism as well as
marginalization of particular communities as far gdice recruitment was concerned under
section 4 of Police Act, Cap 84 (repealed). Thigvgmion is intended to stem corruption and

related vices as well as bringing in to force ethregional and gender balance in the force.

Section 10 of the National Police Service Commisgiot 2011 tasks commission with a duty to
report to the government; the President and theoht Assembly. This further enhances
accountability and transparency. The National Addgmahall ensure that the Commission and
other offices within the Police Service carry ontigerform their functions as provided for by
law. The Act also provides that evaluate and refmthe President and the National Assembly
on the extent to which the values and principldsrred to in Article 10 and 232 are complied

with the Police Service.
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The Commission shall also keep under review all tenst relating to the standards or
gualifications required of members of the servitlee standards in the police force today have
deteriorated which is coupled with poor serviceivdel to a majority of Kenyan¥> Keeping
standards and qualifications under review will easthat better service delivery as well as
keeping abreast with global policing advancement.sBtting standards and qualifications for
members of the force will also help curb corrupivaties related to recruitment and promotion

of members of the service.

Furthermore, the Commission shall keep under reakwatters relating to salaries, allowances
and other terms and conditions of service in agidito exercising disciplinary control, including
hearing and disposal of appeals by persons inehece. Section 10 of the Act also provides that
commission shall with advice from the Salaries &suneration Commission; determine the
appropriate remuneration and benefits for the serand staff of the Commission. This will
effectively address the long decried poor remui@tand benefits for members of the fot€e.

In exercising the disciplinary control the disputathin the force shall be dealt with meritiously.

The Commission shall in conjunction with the PaigiOversight Authority ensure monitoring
and identifying patterns and trends in complairgaimst the policé’’ By monitoring the and
addressing the complaints made by the membersqgfuhlic and taking appropriate actions, the
commission shall contribute significantly in stemigniimpunity and abuse of rule of law. In
addition, the Commission shall help make the patiffecers more accountable and responsible

for their actions.

The commission is also tasked under section 10hef Act with developing policies and
providing oversight over training in the servicealso approves training curricula and oversees
their implementation. Inadequate training has baemajor challenge to the service hence

resulting in poor service delivery. The service hE® in many instances failed to address and

175 Supra note 35
176 See Chapter 1 and 2.

"supra note 31section10(0) supra note 28 section 6(g
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deal with high crime rate’s2 Training curriculum review therefore will ensutet the members

of the service are abreast and equipped to delalmutating nature of crimes in the society.
3.3.3.The National Police Service Act 2011

(a) Restructuring of the National Police Service
The Constitution of Kenya 2010and the Nationalid@Service Act 2011 unlike the former
provides very elaborate guidelines on the estatksit of the National Police Service. It
provides that the National Police Service comprises Kenya Police Service; and the
Administration Police Servicdhis is a break from the past whereby the Police diaided into
two units namely the Kenya Police and the Admiaistn Police'”® This is in a bid to ensuring

that service is under a single effective and actahle command®®

The Waki Commission report recommended completegeneand integration of the Kenya
Police and the Administration Police service intee anified service. However, the subsequent
Task Force on Police Reforms in Kenya led by Reétidedge Philip Ransely recommended
partial merger and integration of the service. Aseault, the constitutional and legislative
drafters relied on the Ransely Report thereby adgmtartial approach integration of the forces.
It is evident that the integration has been carolly consolidating the Police Act (repealed) and

Administration Police Act (repealed) to form thetidaal Police Service Act 2011.

Section 9 of National Police Service Commission 2@11 provides that National Police Service
shall be commanded at the helm by an independspetitior General of Police and his or her
two deputies appointed through a thorough vettiraggss. This elaborate appointment process
does away with presidential prerogative over theoagment and performance of the office of
the Inspector General of Police. Under the repeBiglite Act® the appointment and removal

from office of the Commissioner of Police was a flleasure of the president under section 23,

185ypra note 26
179 Supra note 219

180 Sypra note 30; see also recommendations in Gowernof Kenya,Report of the Commission of Inquiry into
Post-Election Violenc€2008), Government Printers and Press, Nairobi,

181 police Act cap 84, Laws of Kenya, Government Rriand Press.
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24, and 25 of Repealed Constitution of Kenya 1969 an elaborate procedure for such was not
provided for under the Act?

The National Police Service Act 2011, under thstFchedule has reduced the number of rank
in the police service for efficiency in service igdety. The new structure in the Kenya Police
service has descending in manner: Deputy Insp&xoeral, Assistant Inspector-General,
Senior Superintendent, Superintendent, Assistapei$uendent, Chief Inspector, Inspector,

Senior Sergeant, Sergeant, Corporal, and Constable.

Act under Section 15also provides an elaborateguha@ for removal of Inspector General of
Police and his deputies from office. This ensures officers security of tenure free of

interference.

In the performance of functions set out under tbesfitution of Kenya 2010,the Act or any

other law, the Inspector-General shall havethal necessary powers for the performance of
such functions; and uphold the national valuesnciples and objects set out in Articles
10, 232 and 244 of the Constitution of Ke@g4d0.

Section 8 and 9 of the National Police Service Z&x11 establishes Deputy Inspectors General to
under the command of the Inspector General withedutpowers and functions that are
supplementary and complementary to those desigfatéde Inspector General of Police. These
functions include, improving transparency and cactability, manage, monitor and evaluate
as well as undertake the supervision of Kemya Police Service. They are also mandated to
coordinate training; provide internal oversighttive Kenya Police Service. This will therefore
ensure the smooth, effective and efficient funatigrof the service.

Section 5 of the National Police Service Act 20tdvples that the composition of the National
Police Service shall, so as far is reasonably jwaae uphold the principle that not more than
two-thirds of the appointments shall be of the saymeder; and reflect the regional and ethnic
diversity of the people of Kenya. This is a bid gem tribalism and ethnic and regional
imbalance that is currently evident in the servifeis is very essential to the image and

performance of the service.

182 Supra note 219
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(b) Defined mandate of the Kenya Police Service and thadministration Police

Service

The two police services are creation of the Pddicd the Administration Police Acts, Chapters
84 and 85 of the Laws of Kenya (now repealed) retspedy. Historically, the regular police has

always enjoyed a preeminent position in mattersational security. The force was established
in 1906 with the aim of providing security to thesiness class, the Kenya-Uganda railway and

guarding the exclusive urban quarters of Europe#tess'®

The regular police have an extensive mandate afreinfy all laws and regulations, protecting
life and property, preserving peace, preventing @et@cting crime and apprehending offenders
to maintain law and order in the Ken{4.0On the other hand the APs main role is assisting
government officers (read provincial administratansl other civil servants) in the execution of
their lawful duties, preservation of public peacel anational defence in the event of war or an

emergency. The AP has a limited role in the prawveraf crime and apprehension of offenders.

The National Police Service Act 2011 consolidatéd tPolice Act (repealed) and the
Administration Police Act (repealed) hence bringithg two divisions under one command.
However, the Act has maintained the roles and camadmsdructures. The Act outlines the
functions and duties of the Kenya Police Servicelaborately that will ensure that there is little
conflict between the two divisions of the service experienced previously between the

Administration and Kenya Police service.

Section 24 of the Act provides the functions of ikenya Police Service to include; provision of
assistance to the public when in need; maintanafdaw and order; preservation of peace;
protection of life and property; investigatioh aimes; collection of criminal intelligence;
prevention and detection of crime; apprehensionff#nders and enforcement of all laws and
regulations with  which it is charged, among oshees provided under section 24 of the Act.

8 see Chapter One generally.

* Transparency International report, “Police refomiKenya: “A drop in the ocean” Amnesty Internatibna

Publications 2013, United Kingdom
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The Kenya Police Service may also perform anyewotduties that may be prescribed by the
Inspector-General under the Act or any otheittewr law from time to time.

On the other hand, section 27 of the Act providasféinctions of the Administration Police
Service. This include; provision of assistanceh® public when in need; maintenance of law
and order; preservation of peace; protectionf@fand property; provision of border patrol and
border security; provision of specialized stoclefthprevention services; protection of
Government property, vital installations and sgatgoints as may be directed by the Inspector-
General; rendering of support to Government agsnitiethe enforcement of administrative
functions and the exercise of lawful duties; cordinating with complementing Government
agencies in conflict management and peace buildeygprehension of offenders; performance
of any other duties that may be prescribed by tispdctor-General under this Act or any other
written law from time to time.

Notwithstanding, it is important to note that thdtions and duties of the Kenya Police Service
and the Administration Police are complementaryweler, the manner and area of control

differs from one division to the other.

However, pundits have argued that a merger ofviloefdrces is the only panacea for this jostling
over turf. This proposal is reactive, myopic and stoategic. Kenya is not the only country with
law enforcement agencies that have overlapping atasdThe United States has well over 120
law enforcement agencies with the Federal Bureauneéstigations (FBI) and the Central
Intelligence (CIA) being the most visible. The twgencies spar occasionally over turf and
territory but this rarely gets into the public lihght owing to excellent managers who never let
sibling rivalry by their minions get into the way the overall objective of providing national
security.
Strengthening the AP does not necessarily wealeKé¢mya Police since the two play very
diverse albeit complimentary roles. The two unitb/agequire excellent managers who can
provide strategic transformative leadership andlvespetty invidiousness between their
operatives for the overall national good.

(c) Funding of the National Police Service
Section 116 of the National Police Service Act 2@idvides that the Service shall be allocated
adequate funds by the National Assembly to endi@deService to perform its functions and the

budget for the Service shall be a separate voteeder, the Inspector-General is under duty to
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ensure that every police station, post, outposts, unit base and county authority is allocated
sufficient funds to finance its activities. Thisimgended to address the financial challenges that
the service has faced contributing adversely teisedelivery*®° The financial challenges have

resulted to inadequate equipment, policing, houamdyremuneration of members of the service.

Section 117 of the National Police Service Act 2p@tdvides that the funds of the Service shall
consist of monies allocated by the National Assgnidn the purposes of the Service; and such
monies as may be lawfully granted, donated or ferthe Service from any other source, with

the approval of the Cabinet Secretary and the @alSacretary responsible for finance.

Moreover, unlike the past, section 10 of the Advoles that the Inspector General of Police is
empowered to prepare budgetary estimates andogese policing plan before the end of
each financial year, setting out the prioritiesxd objectives of the service and the
justification thereof. Previously, the funding arzldgetary allocation was literary the

prerogative of the office of the presidéfit.

Effective budgetary allocation to the police seevigill alleviate the poor working conditions

that service is facing.

There is a considered increase in the funding ef NMational Police Service in the form of
consecutive increment in annual budgetary estiméethe fiscal year 2009/10, the Ministry of
State for Provincial Administration and Internalcgety got 3.573billion with the Police

department getting the lion’s share of about 186hi*®’ In the subsequent fiscal year 2011/12

the ministry got a net allocation of 4.584billionthvpolice department getting a lions share of

185 QOliver, Dawn and Gavin Drewry. Public Service &eis: Issues of Accountability and Public Law. Hon:
Biddles Ltd., 1996.

186 See Chapter 1 and 2
187 Republic of Kenya, 2009/2010 Estimates of DevelepnExpenditure of the Government of Kenya Foryeer
Ending 3 June 2010, 2009, Government Printer, Nairobi.
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1.832billion shillings:®® The 2013/14 fiscal it was estimated that the nipisould get 4.984

billion shillings®°

(d) Accountability of the National Police Service

The National Police Service is expected to stroretlie highest standards of professionalism and
discipline among its members; prevent corruptiod promote and practice transparency and
accountability as well as comply with constitutibstandards of human rights and fundamental
freedoms-*Article 10 of the Constitution of Kenya 2010stipiels the national values and
principles of governané® that Police Service as an organ of governmentraechbers of the
service as public officers are bound to adhereéttcle 75 of the Constitution of Kenya 2010
emphasizes the need for integrity, transparencyaanduntability, equity, social justice, human
dignity, human rights among others values to beegsth by state organs as well as public

officers.

Besides, section 10 (p) of the National Police BerAct provides that the Inspector General of
Police is mandated to monitor police performance/a@las establish and devolve the services
of the Internal Affairs Units that are abknd equipped to conduct investigations into
police misconduct in a fair and effective manthat will directly report to his or her office.
This is a positive step in curbing police irrespbilisy, brutality and corruption. Moreover, the
Inspector General of Police is also mandated tqemdie with other national police service
organs. Section 10(t) also mandates him/her tmadhe recommendations of the Independent
Policing Oversight Authority, including compensatido victims of police misconduct; and

perform any other lawful act on behalf of the Seevi

188 Republic of Kenya, 2011/2012 Estimates of DevelepnExpenditure of the Government of Kenya Foryeer
Ending 30" June 2013, 2011, Government Printer, Nairobi.

189 Republic of Kenya, 2012/2013 Estimates of DevelepnExpenditure of the Government of Kenya Foryeer
Ending 30" June 2013, 2012, Government Printer, Nairobi.

1% Transparency International report, “Police refénnikenya: “A drop in the oceardp. cit.

¥IThe Constitution of Kenya 2010, Article 10. Thessional values and principles of governance inclgded
governance, integrity, transparency and accouiigbéquity, social justice, human dignity, humaghts, non-
discrimination, rule of law among others.
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Section 49 of the National Police Service Act, 2@l40 governs rights, duties, functions and
powers that may be exercised by Police officergravides that police officers are subject to the
constitution of Kenya 2010 and Bill of Rights. Aljpe officer may exercise such powers and
shall perform such duties and functions as aratwiiposed or conferred on or assigned.

As far as putting in place mechanisms to increagiee service accountability and oversight,
there are steps that have been made such as €stadtit of the Police Service Internal Audit

Unit, the Independent Policing Oversight Authostyd the Police reform unit

However, the envisioned vetting of members of tlatidhal Police Service stalled. The vetting
was also rocked with controversy as vetting of pbéce was being conducted in secrecy and
hence lacked transparenciit has been argued that there is no legal frameworuide the

vetting processes and procedures.

(e) Equipping the Police Service
Section 10 of the National Police Service Act 2@idndates the Inspector General of Police to
equitably designate and determine the establishmend maintenance of police stations,
posts, outposts, units or unit bases in the cowanty determine the boundaries of the police
stations, outposts or unit bases as well as daterqrithe distribution and deployment of
officers in the Service and recommend to @wmmmission and the County Policing

Authorities.

Moreover, Article 244 of the Constitution of Ken2810 mandates the National Police Service
to train staff to the highest possible standardsomipetence and integrity and to respect human
rights and fundamental freedoms and dignity; amstefoand promote relationships with the
broader society. The Inspector General of PoliGse mandated under section 10 of the Act to
recommend the establishment of, manage and maimnganing institutions, centers or places for
the training of officers joining the service anchert officers. Training is very essential in
policing in Kenya given the rate and prevalencerhe and insecurity. Most police officers
lack adequate expertise and skills to deal withsthgocketing levels of crime as well as crime

192 Revelation of a senior officer at the Police refdynit.

193 See more at: http://www.the-star.co.ke/news/erf©320/rights-group-wants-police-vetting-
stopped#sthash.Cm1Brfh3.dpuf
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sophisticatiort®* Police also require continued training to addtésschanging trends in crime

locally and globally.

The Section 131(c) of the Act provides that the vieer Standing Orders issued for
administration of the police service shall not beonsistent with the Constitution, or any other
any written law. The orders will also be made ald#é to each serving police officer and

wherever possible, be accessible to the public.

() County and community policing
Section4l of the National Police Service Act alswmaduces the County Policing Authoritiesto
oversee and promote community policing as well asitar trends and patterns of crime in the
county including those with a specific impact onmem and children. The Authorities will also
monitor progress and achievement of set targetpeovide financial oversight of the budget
of the County police as well as providing feedbamn performance of the police service at
the county level of county polid€ This is designed to stem crime and also improwe th

relationship between the police and the publibatgrassroots.

Steps are being made to make community policingi@ess through collaboration with the
Swedish government which seconded their offici@sKenya to help making community
policing a success in Keny& The Police Service through the Police Reforms ém@ntation
Committee has identified a number of counties tk lstart community policing being enrolling

it throughout Kenya. Moreover, the recent spateegbrist attacks has seen the government ask
Kenyans to mind community policing as a meansgliting the rampant insecurity. It has since
developed anyumba kumiinitiative that is likely see many Kenyans cooperan curbing

insecurity.

(g) Welfare of the Police Service
Section 82 of the Act also allows the police tanfasssociations that must be recognized by the

Inspector General of Police. Such associations| gfaalbringing to the notice of the

194 Sypra note 26
195 |pid;

19%Report of the Police Reform Implementation comreit2012.
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Inspector-General, the Commission and the @bBecretary any the matters affecting the
general welfare and efficiency of the Policegatiating and reporting for action on behalf
of the officers in respect of any grievances, tleems and conditions of employment and
any other matters concerning the police officeThis is an improvement from the past in
which police officers were not allowed to join asistions or any forms trade unioti€ Through

this the police will effectively negotiate for bettpay and other issues that affect them.
3.3.4. Independent Policing Oversight Act 2011

a) Oversight over the National Police Service
There is established the Independent Policing Qyrs\uthority under Independent Policing
Oversight Authority Act 2011. It provides for drein oversight of the work of the Police; to
establish the Independent Policing Oversight Adtipto provide for its functions and powers
and for connected purposE& This is designed to create and maintains policewttability and
responsibility. The Waki Commission and Honoralitet(red) Philip Ransely Reports record the

police service as unaccountable and smelling otiimitg.*®

During the post-election violence the police isorgled to have contributed significantly in
violation of human right8”® The Waki report records that most of the deathevear a result of
gun shots and police brutality. The establishmédnhe Independent Oversight Authority is a
forward step towards ensuring police accountabditg respect as well as protection of human

rights by being check to police activities.

The Authority in ensuring that it performs its ftioos effective has been accorded statutory
protection from any form of interference. The saci of the Act accords the Authority absolute
independence and states further that the Autheh&l observe the principle of impartiality and

rules of natural justice in the exercise of its posvand the performance of its functions.

197 See Chapter 2.

%% reamble to the Act
199 Supra note 26

20 gypra note 21

21 5ee Chapter 2
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The main objective of the authority shall be todchtile Police accountable to the public in the
performance of their functions; give effect to firevision of the Constitution as provided under
section 5 of the Act that the Police shall striee professionalism and discipline and shall
promote and practice transparency and accountabilte authority shall as well ensure that

independent oversight of the handling of complaiytshe Servicé®?

Section 7 of the Independent Policing Oversight 2&t1 provides oversight in ensuring police
accountability shall have the powers and duty twestigate any complaints related to
disciplinary or criminal offences committed by amgmber of the Service, whether on its own
motion or on receipt of a complaint, and make reov@mdations to the relevant authorities,
including recommendations for prosecution, compgémsainternal disciplinary action or any
other appropriate relief, and shall make publicrésponse received to these recommendations.
This is designed to make the police more accouatabt professional and stem vices such as

corruption, police brutality and human rights alsuae well as ensure better service delivery.

The Act also provides that the Authority shall alereive and investigate complaints by
members of the service; hence complementing theohdt Police service commission in

protecting the welfare of members of the service.

The authority has published its first report dubllezhya Police Oversight Baseline Survey
Report as required by the establishing Act. Thes&uwas designed to provide data/information
that IPOA will use to monitor the process and ontes of professionalizing the National Police
Service and assessing the public perception oSdreice over time. The research design and
data collection was based on two approaches; R@nepurveys and Case file reviews. The
perception surveys aimed at assessing both theicPabt Police perceptions about police
performance and policing in general; while the dasereviews (the first of its kind in Kenya)

provided an opportunity to interrogate actual polgerformance. Data collection took place

between January and February 26%3.

3.4. Conclusion

292 |pid.

3Kenya Police Oversight Baseline Survey Report.
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The analysis of the legal framework for police rafs points that Kenya Police Service legal
framework is efficacious in dealing with the permhrchallenges undermining the mandate of
the Kenya Police Service. However, there are varichallenges as identified and discussed in
the previous chapters that are likely to undernthree implementation of police reform. This
includes proposed amendment to the National P@mwice Act, 2011. The amendments will
seek to amend the Act to clearly streamline andindethe roles of the Inspector General of

Police and the National Police Commission.

However, the amendment are seen a means to underooimstitutional provision on the
appointment, removal, functions and powers of tiepéctor General of Police. The proposed

amendments will allow an individual wishing to revedhe 1G to directly petition the President.

Section 13 (3) of the Bill provides that the Presidwill then recommend to Parliament the
removal of the IG who is an independent office koldThis appears to contravene the
Constitution which provides that Parliament petifdhe President to form a tribunal and not the
President to recommend the IG’s removal to the Holile amendments have also left out the
NationalPolice Service Commission from playing any role in thenogal of the 1G. The current

Act provides that the commission shall receive #tipa from any individual desiring the
removal of the IG and deliberate on it, and if amed by two thirds of the nine-member

commission, it will then write to Parliament.

This proposed amendments are unconstitutionalg@xitent that they seek alter the functions of
the National Police Service Commission which anestitutional grounded. The move to amend
the National Police Service Act therefore woulduieg a constitutional amendment to see the
light of the day.

The next chapter deals with the instances bestipeaaf policing in Sweden and South Africa.

59



CHAPTER FOUR

4.0. Benchmarking of police reforms against cases of iatnational best practice

4.1. Introduction

The chapter deals with instances of best practicpalice reforms. It examines policing in
Republic of South Africa and Sweden with a viewbnchmarking policing practices. The
challenges discussed in chapter 2 are compatilite tve challenges facing the South African
Police Service which makes South Africa an ideaecatudy both having advanced legal
frameworks to deal with the challenges. On therdtiaed Sweden presents a good case study on
account of compatibility and progressiveness. Besidhe legal framework is based on the
Ransely Report, whose recommendations were infornbgd including other factors,
benchmarking visits to study policing mechanismisyctures, and operational approaches
towards policing to among other countries SwedastsBana and United Kingdom and North

Ireland?%*

4.2. Policing in Sweden

The Swedish Police Service has a wide range of@tdiws’

Sweden has a national police service, responsitleet Ministry of Justicé”® The police service
comprises the Swedish National Police Board, thedssthn National Laboratory of Forensic
Science and 21 Swedish County police authoritiesh eresponsible for the policing of the
county in which it is situated. It is the duty difet police to safeguard the legal rights of the
individual, to prevent and detect crime and to emghat anyone who commits an offence is
identified and brought to justice. The police seeviwith its more than 23,000 employees
working at the local, national and internationaldleis one of the largest government services in

Sweden.

24 sypra note 26

295 A presentation of the Swedish Police Force pubtishy the National Police Board., at
http://www.polisen.se/Global/www%200ch%20Intrapbtiformationsmaterial/01%20Polisen%20nationellt/Elsg
kt%20informationsmaterial/Polisen_en_presentatid®506.pdf(accessed 13/7/2013).

208 |hid.
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4.2.1. Management of the Swedish National Police Service
The Swedish Police is head by The Swedish NatiBoéite Board®’Swedish Police Act 1984,
Section 7 provides that the National Police BoaxiPB) is the central administrative and
supervisory authority for the police service. Ithisaded by the National Police Commissioner,
who is appointed by the government. The main dutiidbe NPB are to supervise the police and
to ensure co-ordination and the rational use ajfuess in the police service. The NPB may also
be instructed by the government to direct policeknamed at the prevention and detection
crimes against the safety of the realm. The dewveéop of new technology and work methods in
the police service is another important area akigt The NPB is the supervisory authority for
the National Laboratory of Forensic Science an@lg® responsible for basic and advanced
training within the police service. Such trainirsggrovided by the National Police Academy in
Solna and the police programmes at the universifi®gejo and Umea.

4.2.2. Funding of the Swedish National Police Service

The NPB also decides how funds allocated by theegouent to the police service are to be
distributed among the police authorities and igoesible for the co-ordination of border
controls, international police work, central polreeords and the planning of police responses to
special incidents. The NPB has independence osebutiget and also right to determine its

priorities in the budgetary process as providedeuiséction 19 of the Act.

4.2.3. Community policing and the Twenty-one police authaities
Most police officers are stationed in one of thepdlice authorities, which operate within the
same boundaries as the 21 counties in Sw&dehhe police authorities are responsible for
police work at the local level, such as responsesniergency calls, crime investigations and
crime prevention. Their responsibilities also imEwther duties, such as the issuing of passports

and various kinds of permits and license.

27 police Legislation Model Sweden, The Swedish Rolict, 1 October 1984eneva Centre for the
Democratic Control of Armed Forces (DCAF)

2087 presentation of the Swedish Police Forceyatv.swedishpolice.com/pdfaccessed 12/8/2013).
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Moreover, county police authority decides how itgrkvis to be organized the structure of the
police authorities differs. Normally, however, alipe authority is organized in a manner such
that the management consists of the County Polaerfiissioner and the Assistant County
Police Commissioné’” The County Police Commissioner is responsiblesfmsuring that work

at the county police authority is carried out eéfitly and in accordance with pertaining acts and
regulations. A police authority is led by a PoliB®ard made up of the County Police

Commissioner, and a number of politically appoimesmbers.

The community police officers’ work is problem-arted, both in uniform and in plain
clothes?'® Community police visibility and presence is an artpnt part of the Police’s security

building and crime prevention wofk*

Community policing is mainly done through collakitva with other actors, primarily the
municipality’s school and after-school activities \&ell as social services, which can influence
the development of crime and increase safety. Tleemllaboration fora aimed at youth and

larceny crimes, security-building work and contingg for emergency event¥’

Collaborations is designed to have the communiticedorm a liaison with other actors as a
local crime prevention council that meets regulaalyd in which every organization has a

mandate to adopt measures designed to reduce anidhieicrease security.

4.2.4. Police oversight in Sweden
The police are a government service with considerpbwers. To safeguard the legal rights of

the individual and ensure the observance of dertiocvalues and principles, it is therefore

%K nudOlander et al, Review of Development Cooperalietween Sri Lanka Police and Swedish Nationit®o
Board, at http://www.sida.se/Publications/Import/pdf/sv/07R8view-of-Development-Cooperation-between-Sri-
Lanka-Police-and-Swedish-National-Police-Board (adicessed 12/6/2013)

219 Goldsmith, Andrew J. and Colleen Lewis, edSivilian Oversight of Policing: Governance, Demacy and
Human Rights. Oxford: Hart Publishing, 2000.

2l see UTHR-J (2007). A Bullet for a Fig Leaf — VerBdudgeoning to Subvert International Monitorirpecial
Report No. 27, September 200Rvw.uthr.org/SpecialReports/spreport27.Hancessed 12/3/2013)

%2 The Swedish Police, An introduction, dtttp://www.sida.se/Publications/Import/pdf/sv/07R8view-of-
Development-Cooperation-between-Sri-Lanka-Policg-8wedish-National-Police-Board.p#ccessed 12/6/2013)
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important that their work be supervised. Respolhsildor such supervision is shared by several

different bodies:

First, the National Police Board, it performs insjp@ns with a view to checking that the work of
the police is carried out efficiently in accordangith the directives issued by the government
and parliament and with due observance of the leghats of the individual. Second, the Office
of the Parliamentary Ombudsmen, it is a parliamgntupervisory body responsible for
checking that state and municipal public servicad public servants adhere to acts and
regulations and treat the citizens fafffy.Third, the National Audit Office is an independent
authority responsible to Parliament which auditspablic services in the country. Fourth, the
Office of the Chancellor of Justice, it is a goveent body that supervises the public services. It
supervises authorities and their officials withiewto ensuring that they make the best possible
use of the resources placed at their disposal ardy cout their work efficiently and

effectively?**

4.3. Policing in South Africa

The South African Police Service (SAPS) is headgdhle National Police Commissioner. The
service has 1116 police stations divided amongnithe provinces. Commissioner is appointed in

each province. The 9 Provincial Commissioners teglicectly to the National Commissioner.

Section 199 ofonstitution of South Africd® lays down that the South African Police Service

has a responsibility to prevent, combat and ingagti crime, maintain public order, protect and
secure the inhabitants of the Republic and thep@nty, uphold and enforce the law, create a

safe and secure environment for all people in Séditita, prevent anything that may threaten

23 The National Democratic Institute for InternatibnAffairs, Democratic Oversight of Police Forces
Mechanisms for Accountability and Community Polgin, 2005, Rule of Law Series Paper, at
http://www.ndi.org/files/1906_gov_policing_080108fgaccessed 24/8/2013)

24 Doyle, Charles. “Use of the Military to Enforcevillan Law: Posse Comitatus and Other Considenstipin
Congressional Research Service, Washington, DCatylof Congress, 20 July 1988.

215G. Newham, T. Masuku&Dlamini, Diversity and Tramshation in the South African police service, Adstwof
police perspectives on race, gender and the contyniarthe Johannesburg policing area, 2006 at
http://www.apcof.org/files/7941 diversity%5B1%5Dfddccessed 12/8/2013)

2161996, atttp://www.servat.unibe.ch/icl/sf00000_.ht(alccessed 12/7/2013)
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the safety or security of any community, invesggany crimes that threaten the safety or
security of any community, ensure criminals areufgta to justice and participate in efforts to

address the causes of crifié.

Section 207 of South African Constitution providesat the President as head of the national
executive appoints the National Commissioner ofggbkce service, to control and manage the
police service.

4.3.1. South African Police Divisions

The SAPS headquarters in Pretoria is organized smodivisions. These are the Crime
Combating and Investigation Division, the Visibl@lieing Division, the Internal Stability
Division, the Community Relations Division, the $opting Services Division, and the Human

Resource Management Division.

The Crime Combating and Investigation Division holkerall responsibility for coordinating
information about crime and investigative proceddt® It administers the SAPS Criminal
Record Centre, the SAPS Commercial Crime Unit, 34¢S Diamond and Gold Branch, the
South African Narcotics Bureau, the Stock ThefttUthe Inspectorate for Explosives, murder
and robbery units located in each major city, aaldiale theft units throughout the country. In
addition, the division manages the National BureMlissing Persons, which was established in
late 1994.

The Visible Policing Division manages highly pubtiolice operations, such as guarding senior
government officials and dignitaries. The divis®réll-volunteer Special Task Force handles
hostage situations and other high-risk activitidse Internal Stability Division is responsible for
preventing and quelling internal unrest, and faisigg other divisions in combating crime. The
Community Relations Division consults with all pmidivisions concerning accountability and
respect for human rights. The Supporting Servicégsidn manages financial, legal, and
administrative aspects of the SAPS. The Human Resddanagement Division helps to hire, to

train, and to maintain a competent work force far SAPS.

ZI'SAPS: Profile Vision and Missioatwww.saps.gov.za/org_profiles/vision_mission.taotessed 12/8/2013)

28 5outh African Police Act, 1995 aww.southafricanlaws.oraccess 8/9/13).
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4.3.1. Community Policing in South Africa

As a result of the apartheid regime policing antlligypolice relation in South Africa suffered a
major set back® and there was necessity for the post apartheithesgto professionalize the
police force as well as keeping a responsible ardipfriendly police servicé?

Community Policing came in handy to address thelatges the policing in South Africdat
This was driven by the need to protect the peopl®outh Africa from all criminal acts. This
was carried out rigorously in non-partisan fashioegardless of the political belief and

affiliation, race, religion, gender or ethnic ongf the perpetrators or victims of such acts.

The police are guided by the belief that they a@antable to society in rendering their policing
services and shall therefore conduct themselvesssto secure and retain the respect and
approval of the publié®® Through such accountability and friendly, effeetiand prompt
service, the police is seen to endeavor to obtarco-operation of the public whose partnership

in the task of crime control and prevention is atigé®*

However, a number of authors have pointed out that political popularity of community
policing can be attributed to the flexibility or fdetional vagueness of the concept itself it
incorporates a variety of differing or even cortfhg definitions, the interpretation of which may

be embraced and promoted by role-players acrogsalitecal spectrum.

219 Abel, R.L. 1995 Politics by Other Means: Law imu8igle against Apartheid, 1980-1994. London: Roge
see also Sonderling, N. 2006 ‘South Africa’, in PBK., Palmiotto M.J., et al (eds), World Policadyclopedia:
Volume Il L—Z Index. London: Routledge

220 Richard Chackerian, Police professionalism aridegitevaluations: a preliminary look, Public Adnsimation
Review 34(2) 1974, 141-148attp://www.issafrica.org/uploads/Paper240.fatfcessed 3/7/2013)

2L Brown, Lee P. “Community Policing: A Practical ide for Police Officials,” in Perspectives on Patig, Na-
tional Institute of Justice, No. 12. Washingtoi§;:INational Institute of Justice, September 1989.

222 Ynited Nations 1995 United Nations and Aparthe@B4-1994. New York: United Nations Publications;
Saunders, C. & Southey, N. 1998 Dictionary of Sciifican History. Cape Town: David Philip.

2Zcawthra, Gavin. The SAP and the Transition fronaspeid. London: Zed Books Ltd., 1993.
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The South African Police realizes that the orgaimamust not only be attuned to the
community but also function in the context of th@mmunity??* Effective policing therefore

means the strengthening of relationships througiclwto-operation and voluntary obedience to
the law will be maximized. An attempt is being mademplement this principle of partnership

with the public in every facet of policing.”

Part of this attempt was the creation of police-oamity liaison forums at local level which
were established, run and chaired by police offider ‘consultative’ purposes. The limitations

of these structures were soon apparent.

The National Peace Accord also established strestloy which a more representative and
legitimate input from political and community orgaations could be acquired at local, regional
and national level. These included Regional andaL@ispute Resolution Committees which
reported to a National Peace Secretariat, as wedl Rolice Board. Despite this limitation, these
structures provided the means, for the first tibyewhich political and community organizations

could make an input, albeit limited, in police piamg?%°

4.3.2.Police oversight and accountability in South Africa

Section 208 of the South African Police Act eslidis a constitutional foundation for oversight
over the South Africa Police Service. It providkatta civilian secretariat for the police service
must be established by national legislation to fiemcunder the direction of the Cabinet member

responsible for policing.

Ministerial responsibility for policing sits witthé Minister for Safety and Security, who sets
policing policy and establishes provisions for kan oversight?°The Service is headed by a

*pelser, E., Schnetler, J. and A. Louw (2002) Im@etation of the Community Policing Policy. In Pe|sE.,
Schnetler, J. and A. Louw (2002) ‘Not Everybody'ssthess: Community Policing in the SAPS’ PriorityeAs’
ISS Monograph No. 71, March. http://www.iss.co.288S/MONOGRAPHS/No71/Chap4.html (accessed
11/8/2013) See also: Pelser, E., Schnetler, JAahduw (2002) Impact of the Community

22> gouth African Police Service Interim Regulatioms £ommunity Police Forums and Boards’ Government
Gazette Notice 384, 11 May 2001.

*Frame, |. et al (eds) 2008 Africa South of the $al2908 (37th edn). London: Routledge.
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National Commissioner (appointed by the Presidestypported by Deputy National

Commissioners who have responsibility for particyplartfolios??’

The Constitution creates a plethora of police agbtsmechanisms. However, there is a gap
between the accountability framework on paper d&adreality on the ground. Police abuse of
power remains a problem. Internal discipline is tégponsibility of the senior police hierarchy,
including the National Commissioner, Deputy Natio@mmissioners and Provincial and
District Commissioners. Under the police disciptinaegulations, the police organization can

deal internally with a complaint made by a membehe public??®

The premier police oversight body is the elpendent Complaints Directorate (ICD). The
ICD oversees both the SAPS and the metropolitaicgadt investigates deaths that take place in
police custody or as a result of police action,igeimisconduct and criminal cases brought

against the police. The ICD reports annually tdigaent?*

The National Secretariat for Safety and Securitykea@losely with the Ministry for Safety and
Security and advises on police policy, as wellraplémentation of policy®® The Secretariat,
replicated at provincial level, has a role (amotigecs) to monitor police activity at provincial
level. The National Assembly Parliamentary Portfdiommittee on Safety and Security and the
National Council of Provinces Select Committee atiBity and Constitutional Affairs are

responsible for overseeing the work of the exeeutind making laws. Much of their monitoring

227 Goldsmith, Andrew J. and Colleen Lewis, edSivilian Oversight of Policing: Governance, Demeacy and
Human Rights. Oxford: Hart Publishing, 2000.

228 Miller, J. (2002) Civilian Oversight of Policing.essons from the Literature. Global Meeting on [@ivi
Oversight of Police, Los Angeles, May 5-8.

#%5ammond, N. (2000) A Need to Know: The Struggledemocratic, Civilian Oversight of the Security &edn
Commonwealth Countries. Commonwealth Policy StudiesUnit (CPSU) Report, at
http://www.cpsu.org.uk/downloads/NEED2.Pdecessed 25/8/2013)

230 police Use of Violence / Force / Brutality for: i@ for the Study of Violence and Reconciliatid®9g9) ‘A
New Day? Controlling Police Violence and CorruptionCrime & Conflict, No. 18, Summer,
http://www.csvr.org.za/papers/papakdb.i{mcessed 23/8/2013)
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and oversight work is undertaken in the contexamdroving the annual budget of the SAPS, as

well as reviewing the SAPS’s annual repofts.

The Provincial Legislatures’ police oversight rageprimarily to assess the quality of service
delivered and to ensure that good relationshipl {eital communities are maintained. They can
establish commissions of inquiry into specified @@ Community Police Forums are in place
to foster partnership between police and local comities?*? The Forums are intended to assist
the sharing of information and joint determinatiohthe way communities are policed. This
partnership model achieves an oversight functitheitlimited, by giving communities a voice

around police conduct. Local Municipal Oversight n@oittees have oversight over the

metropolitan police, who are also overseen by @3>

The Public Prosecutor, headed by a National DireofoPublic Prosecutions, has a police
oversight role through its duties to prosecuteesupe prosecutions, engage in civil litigation
and monitor the operation of the courts. The offieports to the Minister of Justice and

Constitutional DevelopmeAt?

A Public Protector is vested with the authority ittvestigate improper conduct in public
administration, including police conduct. The Potde's functions are similar to those of an
Ombudsman. It receives complaints of miscondudtidegal practices of public agencies and
can conduct investigations where required. A Cossion for Gender equality is responsible
for promoting and sustaining gender equalityis includes overseeing the conduct of police
regarding gender through monitoring, informing, eating and fostering gender parity in public

life.

#lgonderling, N. 2006 ‘South Africa’, in Das, D.KalRiotto M.J., et al (eds), World Police Encycloed/olume
Il L-Z Index. London: Rou tledge.

232 Amnesty International 2008 Amnesty InternationalpBrt 2008: The State of the World’s Human Rights.
London: Amnesty International.

23 Rauch, J. & van der Spuy, e. 2006 Recent ExpetnienPolice Reform in Post-Conflict Africa: A Rew,
http:// www.idasa.org.za/ (accessed 25 June 2013).

234 Berg, J. 2003 Research on Police Accountability @versight Mechanisms in South Africa: 1998—200&pe
Town: Institute of Criminology, University of Cagewn.

68



4.4. Lessons from Sweden and South Africa

National Police Service of Kenya should endeavodeetrain staff to the highest possible
standards of competence and integrity and to rédpeuan rights and fundamental freedoms
and dignity; and foster and promote relationshifih the broader society. The Swedish National
Police Board as well as the South African Policevise has established a well refined
curriculum for proper training of police officerhis is an aspect that the Kenya implementation

of the legal framework should emulate.

Even though the Constitution of Kenya 2010 has esgprovisions under Chapter Four on the
Bill of Rights on protection and respect for fundartal human rights and freedoms, the Kenya
police service should emulate the Swedish Nati®wice Service, in respecting human right
while engaging in security operations The courdligng authorities should be constituted to
oversee and promote community policing as well asitar trends and patterns of crime in the
county including those with a specific impact onmen and children. The Authorities should
also monitor progress and achievement of set tsuged provide financial oversight of the
budget of the County police as well as providifeedback on performance of the police
service at the county level county police. Thislwaldesigned to stem crime and also improve

the relationship between the police and the pudilitie grassroots.

Bearing in mind the police oversight in Swedenrehis need to strengthen the police oversight
mechanisms in Kenya. Independent Policing Oversigithority which seeks to provide for
civilian oversight of the work of the Police sholld strengthened. This will create and maintain
police accountability and responsibility. The efisdment of the Independent Oversight
Authority is a step forward towards ensuring pol@&ecountability and respect as well as
protection of human rights by being check to pohctivities. The relevant stakeholders should
be closely engaged in ensuring that the legal fremnle on police oversight is fully enforced and

implemented.

The National Police Service should be allocatedqadiee funds by the Kenya National
Assembly to enable the Service to perform its fiomst This is the practice in Sweden where
SNPS has a separate vote in the national budgletimdependence to determine its own budget

based on the need of the Swedish Police Service.
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The Swedish National Police Board and the Soutlicéfr Police Service respectively embarked
on process of the equipping their Police servicéh the view to increasing their efficiency in
crime prevention and detection as well as the raaarice of law and order. The National Police
Service in Kenya should implement the provisionshef National Police Service Act providing
that every police station, post, outposts, unitit bnase and county authority is allocated
sufficient funds to finance its activities. Thisimgended to address the financial challenges that
the service has faced contributing adversely toiserdelivery. The financial challenges have
resulted to inadequate equipment, policing, houamdyremuneration of members of the service.

There is also need for the implementation of th@vigsion of the National police Service Act
related to establishment effective community palicmechanisms in line with the provisions of
the National Police Service Act, 2011. The sucadshe Swedish Police Service in ensuring
law and order as well as prevention of crime iskaited to entrenchment of community policing
mechanisms. South Africa is also encouraging andbkshing a robust framework for
community policing. However, it is crucial that abust policy framework on community

policing is put in place to facilitate its implentation as fast as possible.
4.5. Conclusion

This chapter has examined policing in the RepulfliSouth Africa and Sweden and drawn vital
lessons which we can borrow. The next chapter (t@ndy) will conclude on the findings of the

study and outline the recommendations based orstilndy.
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CHAPTER FIVE

5.0. Conclusion and Recommendations

5.1. Introduction

This chapter contains the conclusion deduced frieenstudy and the recommendations on the
implementation of the Kenya police legal framewdtkwill also analyze the hypothesis in line

with findings of the study.
5.2.  Conclusion

The objectives of this study were to identify thergnnial challenges undermining the police
service ability in Kenya to effectively execute msndate. Secondly, critically analyze the legal
framework on police reforms in Kenya with a viewdetermining its efficacy in addressing the
challenges identified above and finally to identBses of international best practice with a view

to benchmarking and assessing the adequacy ofghgak model alongside the identified cases.

This study has identified perennial challenges thave undermined the execution of the
mandate of the police service. The mandate of diegphas been identified in Chapter 2 of the
study as well as the challenges. This study has mlade an in depth analysis of the legal
framework on the police reform in Kenya at Chager It has also analyzed whether the legal

framework on police reform in Kenya is efficacidnsaddressing the challenges.

This study finds that Kenya in comparison to thee8&n and South Africa has a good legislative
framework capable of realizing the required charmed reforms in its policing system. It has

robust legal framework ranging from its constitatizvwhich lays the foundation to the enacted
statutes on the same.

For instance, the National Police Service Commisg\at establishes and prescribes powers,
functions and duties of National Police Service @uossion. The National Police Service

Commission is orchestrated to bring change andgfivamational reform in the management and
governance of the Kenya Police Service. It is @ependent institution and is only subject to the

constitution of Kenya and National Police Serviaa@nission Act.
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5.3.  Recommendations
In view of the above conclusions, the followingaeunendations are preferred.

There is need for the government and related stddtets to crack a whip on the rampant
corruption that is currently bewildering the poliéarce by full enforcement of Ethics and
Economic Crimes Act as well as fresh vetting of rhers of the force. This has in effect in

improving its operations as well as boosting caarfick and service delivery.

There is need for police service agencies and dvergment to initiate the process of enacting
legal framework that with facilitate and guide thtalled vetting of police officers and other

members of the service.

The office of Attorney General should advice thevejoment appropriately on the
unconstitutional nature of the proposed amendnteritse National Police Service Act and other

police laws.

The National Police service should strive to achigkre universal principles of democratic
policing which include stability, protection of theuman and fundamental rights, legality,

proportionality, public interest, good faith (boinde) conformity with international law.

There is also need for protection and full impletagan of the existing police legal framework
so as to fully realize the envisioned reforms. attempts by government through the office of
the AG to amend the police laws are in bad faitd anll only derail the reform process.
Increasing the powers of the Inspector General afc® will do little to enhance police
accountability but rather entrench impunity. Theidlaal Police Service Amendment Bill 2013
is unconstitutional to the extent that there anpress constitutional provisions as relates to the
functions of the National Police Service Commissionl the Office of the Inspector General of
Police. Article 246(3) of the Constitution of Keng810 provides for powers and functions of
the National Police Service Commission. Any amenunseeking to alter these functions will

require a prema facie amendment of the constitution
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Owing to the comparative analysis of the Swedericpolegime, there is need that the
Government protects the autonomy of the police sight authorities so as to enhance and
inculcate police responsibility and accountabilityhe roles of the National Police Service
Commission and Independent Policing Authority agianed in law must be appreciated and
supported. The National Police Service Commissionakd the Independent Policing Oversight
Authority Act has clear provisions on the indeperue of the Commission and Oversight

Authority respectively. The Government should eadull implementation of the provisions

National Police Service should ensure professicarad competent police service through
implementation of National Police Service Act remg training staff to the highest possible
standards of competence and integrity and to rédpenan rights and fundamental freedoms

and dignity; and foster and promote relationshifik the broader society.

Training is very essential in policing in Kenya env the rate and prevalence of crime and
insecurity. Most police officers lack adequate eipe and skills to deal with the skyrocketing
levels of crime as well as crime sophisticationlid®oalso require continued training to address
the changing trends in crime locally and globa#lg.a result, they will be able tackle effectively
the issue related to ethnic uprising and secesigrups.

National Police Service should ensure implemenabb the Act requiring establishment of
County Policing Authorities to oversee and promotenmunity policing as well as monitor
trends and patterns of crime in the county inclgdimse with a specific impact on women and
children. The Authorities should also monitor pegg and achievement of set targets and
provide financial oversight of the budget tbke County police as well as providing feedback
on performance of the police service at thentplevel county police. This will is designed to

stem crime and also improve the relationship betvike police and the public at the grassroots.

The National Police Service should also stem tisbaland favoritism within the ranks of the
service by implementing provisions of the Act theacly outline for procedures and process for

deployment, discipline, promotion and recruitmenofficers.

There is need to strengthen the police oversighthar@sms in Kenya. Independent Policing
Oversight Authority which seeks to provide for tam oversight of the work of the Police

should be strengthened by ensuring full implememadf the provisions of the IPOA. This will
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create and maintain police accountability and resgoility. The establishment of the
Independent Oversight Authority is a step forwavdidards ensuring police accountability and
respect, decline in impunity as well as protectadnhuman rights by being check to police

activities.

The National Police Service should be allocatedqadte funds by the National Assembly to
enable the Service to perform its functions andhihéget for the Service should be a separate
vote. The National Police Service should be acabttle independence to budget and prescribe

its priorities.

The National Police Service should also ensuredheaty police station, post, outposts, unit, unit
base are adequately funded and operational. Thisowost police presence and aide in crime

prevention and detection as well as enhancing camtgnpolicing mechanisms.

The Government should step up the war against poruby ensuring that anti-corruption legal

framework and the police legal framework are filhyplemented and enforced.
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