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Majistrates' Jurisdiction (Amendment) Act No. 14 of 1981; Its

application with special reference to Kericho District:
>

Introduction: ; Problem to be examined

By the magistrates' Jurisdiction (Amendment) Act No.l4 of 1981, an
institution called the panel of elders wh& created and was confered on it,
jurisdiction to settle land disputes which toucheX on beneficial ownership of
land, division of or determination of boundaries to land includdfgs land
held in common, claims to occupy or work land, and trespass to land.
 The institution of the panel of elders is not supposed to delibérate on
matters touching on tittle to land. The panel of elders is chaired by the
District Officer of the area where the dispute touching on the above named
issues arise. Once the panel of elders have deliberated on any land dis-
pute, their proceedings are forwarded to the Resident Magistrates court
of the area for confirmation.

The purpose of this paper is to inquire whether parliament's intention
as expressed in the Act is being given effect by the elders. To get this
one has to analyse specific decisions of the panel of elders filed in the
Redsident Magistrate court in the area, in our case Kericho district. Also
to be perused are appeals against the elders decision. The inquiry
invariebly raises questions as to what is the law on paper and what is
the law in practice ie. on the ground; this will give us a glimpse as to
whether there is a divergence of the law on paper and practice on the
ground. What factors account for the divergence between law and practice?
Questions will also be raised as to whether the institution in practice
really confines itself to its jurisdiction as given in the Act or at time
it acts utltravires the Act. If it acts ultra vires the Act, the next question
will be why and what are the consequences of acting ultra-vires. The '
paper will attempt to highlight whether the elders have problems of
interpretation and/ or understanding the provision of the act in their attempts
to solve land disputes, th> extent of irregularities in the application
of the law in the area of study (Kericho Disrict). The inquiry will also
attempt to analyse the effectiveness of the amendment to s.9A(A) (2) of cap
10 by the statute law (miscellaneous)mendment) No.2 Act of 1984 whose
pmvisiops were intended to protect the registered holder's tittle from
being er%oached upon by the panel of elders. In other words whether there
 are loopholes that erode the protection of tittle - +o *he prejudice of
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tittle holders. And lastly to inquire into the suitability of the
institution of the panel of elders in solving land disputes given its
jurisdiction.

Chapter one will trace the historical background of problem. This
will gnvariably lead us to the 1950s when the colonial government
undertook a tenure reform programme in the African reserves. This chapter
will give the legislative instruments enacted to give legal basis to the
tenure reform programme, this will ultimately give us the origin of the
Registered Land Act cap 300 Laws of Kenya whose application on African
peasantry has led to the present land dispute in the country.

The second chapter will deal with problems arising from land
registration its problems arising from imposing an alien law on a people
governed by customary law and whose production relations were quite different
from those that the atien law sought to promote. The chapter will,
invariably deal with the sections of Registered Land Act which have
caused problems to the African peasantry. The section to be dealt with
are sections 27,28 and 143, Case law will be used to show the cousequences
appurtenaft to land registration under cap 300. This chapter is very
essghtial because it forms the background to the magistrate's Jurisdiction «'j4
(Amendment) Act 1981.

Chapter three is the gist of the inquiry and will deal with attenpts
to solve the problems resulting from land registration under cap.300.

The chapter will briefly give the provisions of the 1981 Amendment Act
and briefly state the cbjectives of the Act. As to whether the cbjectives
behind the amendment have been realised will be shown by the perusal of
cases that have been dealt with by the panel of elders in the area ie.
those filed in the Resident Magistrate's Court, Kericho. In effect the
chapter intgralia will attempt to answer the questions earlier posed.

Following this chapter will be the conclusion which in effect will
be based on ebservations and answers to the questions posed.



CHAPTER_ONE

Historical Background To The Precent Landlaw Problems In Kenya

The present land problems associated with land registration in
the country can be traced to the tenure reform programme undertaken
by the colonial authorities in the 1950s and which was persued by
the post colonial state dispite its :inhemt problems, problems that
have wrought hav¥oc among the African peasantry whose conception of
land whether registered or not is that it is family land and is governed
by the law they understand ie. customary law. This law has persisted
despite the imposition of an alien property law-the English property
law., The imposition, it was hoped would replace custamary tenure
which it was claimed (by the colonial administration)hagl its own
deficiencies.

The purpose of this chapter is to identify the legislative
instruments promulgated for tenure reform and which therefore formed
the background to the legislative instruments governing land transactions
in the country. But before cne deals with the legislative instruments,
it is necessary to state the reasons that pronpted tenure reform in
African areas. Several reasons have been advanced to explain the
tenure reform programme. It should however be noted that political
reasons took the upperhand because the systematic expropriation of
 Reican Jands to-Laciiitate European settlement between 1900 and 1940
proved to be a big problem for colonial settlement. The Af{ricans
throughout the period had been herded into African reserves. The
creation of African reserves was meant to provide land fom‘j /European
settlement and also to give the cclonial authorities an easy hand
in controlling the African reserves which operated as pools for cheap
labour - Unfortunately other cogsequences followed the constant
expropriation of African lands, with the result that a notion of
territorial fixify, a notion previously unknown to African peasants
energed. The result of this was massive landl%ess. There was
also the deterioration of the soils due to fragmentation, overstocking
and soil erosion. Erosion was due to overworking of one piece of
land as opposed to former shifting cultivation where land was abandoned

0
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when it became unfertile. Soil erosion jeopewidized not only development
of agrichlture but also adequacy of land to cope we with the growing

population. The other consequence of pooling Africans in the reserve
was stagnation in peasant agriculture becamse the farming techniquds and
land use pattern were not improved to suit the €iMited land available.
Massive landlessness was quite evident in those areas within the white
highlands?:

The above problems obtaining in the African reserves let to anrest
in such areas. By 1950 the natives were pressing through a nationalist
movement to get their land back, unrest in the African reserves was a
threat to the colonial polify. The problems in the African reserves:
having been identified as overpopulation, poor famming techniques etc.
co-optatation was mooted out as a solution to these problems hence there
was to be resettlement, destocking and permission for Aricans to grow cash
crops (which at the time was predominantly a preserve of the whites).

It was argued that these would solve the problems in the African reserves.

However, the agronomists instead of squarely facing the problems
ebtaining in the African reserves as identified, decided to point their
accusing finger at the existing tenure systems whose removel, they saw
was inperative for development in the African reserves. They pointed
out certain constraints to agricultural development in the African
reserves? su¢h constraints, they argued included the ccmmmal nature of
control of land, which so they argued, led to uncertainty in decision
making in land use because of ambiquity of rights in land. Hencé to
remove anbiquity in land rights in the African reserves, the agroncmists
suggested individualisation of econamic units of land as a remedy. They
also identified the indegenous system of inheritance as leading to
incessant fragmentation of land into isub-economic units and this hindered
development such, the agronomists saw as factors inhibiting develogneht
in the African reserves, hence the need to remove these factors. |

The colonial government, seeing the urgency of tenure reform in
the African reserves, invited the East Arican Royal coxrmission4" to make
recamendations for tenure reform. The Royal commission advanced an eco-
nomic arguement for individualisation of tittle to land - this being in
line with the agronomists. Individualisation, it was hoped would remove

the nhibiting factors Umkdséat in communal control. Individualisation



would therefore define one's rights in a particular piece of land. It
should however be noted that at this time (early 1950s) there was already
some unofficial land adjudication and consolidation in central province.
The Royal camission's arguement for individualisation of tittle to land
provided an impetus for tenure reform in the African reserves, the other
factor which accelerated the process of reform was the emergency. The
shortcamings pinpointed by the agronamists were synthesised in the swynnerton
plan of 19555'which set out the cbjectives of tenure reform. One should
note however that the colonial government, having not hanmered out a
clear policy as regards African résexves, was hesitant in inplementing the
Royal commissions'recaomendation of individualisation of tittle to land
and even the stipulations of the swynmnerton plan., Hesitation was due

to the fear of the danger of applying Eurcpean legal concepts to African
land where African legal concepts cbtained. The colonial government at
this time then,still favoured what was referred to as camunity control
where as statedcf:atlve land unit ...... was to be regarded as an estate
of the community and each occupier a tenant of the tr:Lbe" "'lgws was

in complete contrast with what the Royal commission &g such a policy
definitely would backfire since theceercumstances cbtaining in the African
reserves militated against it. Government hesitation delayed ‘
implementation of tenure reform.

THE SWYNNERTON PLAN AND THE LEGISLATIVE INSTRUMENTS FOR TENURE REFORM:

As earlier noted, the objectives of tenure reform were set out in &;e
swynnerton plan which stipulated inter alia modernisation of African k
peasant agriculture through conferment on the African farmer of security
of tenure through a grant of an indefeasible tittle. It was argued that
a secure tittle in land would encourage the African farmer to invest his
labour and profits in developing his holding and also that the farmer'
would use his land as security to obtain credit facilities for improvements
on his farm. Of course a secure tittle had to be granted on an ecomamic
size holding hence where there had been fragmentation there had to be
consolidation of such holdings or enclosures of such units in cammunal
lands. This, it was argued would revolutionise agriculture in the
Afr'%msems and hence the swynnerton plan was implemented by the kol &

o\ neo-colonial state. The plan, having laid the ground work for tenure
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reform, what remained for it therefore was legislative backing. It was

now clear that there was to be individualisation of tittle in the African
reserves hence earlier suggestion by the colonial government to grant a
"special tittle" baseéd on a modification of custamary law were brushed

. aside. For it was clear that if the African peasants were to be given
credit facilities, individual tittles had to be granted. It was thought
that there was no alternative but to impose English law. The banks and
other money lending institutions were not prepaived to lend money to
Africans unless the Africans provided secure tittles. The idea of indiv-
idual tittle however was not a new phencmenon and @éw'be traced back to

1948 when there had been an inquiry about the possibility of "setting apart”
land for individual Africans who wanted to obtain tittles under the Native
Lands Trust ordinance 1938, The process of "set¥ing a part" had been in
use only in ¥easing of cammercial sites usually to non Africans. The process
was found to be curmbersame hence there was need for other mechanisms for
granting individual tittles. Pressure for individual tittle in African
land came from among others the African court officers. :

At the proposal of the African court officers, the idea of "setiing
apart" was abandoned and Draft rules known as the Native Lands (Rights of
occupancy) Rules?‘ The rights of occupancy Rules were deemed a special
titgle. The urge for individualisation of tit§le in African land by sections
of the colonists was based on a misconceted notion that at the time there
were changes in African reserves in the direction of imdividual tenure. It
was misconceived because those who argued for individualisation of tittle
had misinterpreted the organisational structure of land units in the
African reserves for it has been argued that what seemed to have emerged
was a much more wigid system of land based on the family rather than the
more diffuse group of ‘clan' or "tribe'3’. It was on such premige that
the African court officers acted and hence the drafting of Rights of
occupancy rules. One of the conditions set for the applicants of the
tittle confered by the rule was that the applicants had to satisfy the
local land Board that their land formed part of an ecariomic unit. Itoshould
be borme in mind that the Rights of occupas®y rules were not based on any
- legislative instrument, it was not clear whether the rules could be drafted
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wunder the Nat've Lands Trust ordinance (1938) and the other big question

raised by these Rules was the nature of the tittle to be proferred by

the Rules. The conflict between the rules and the Native lands Trust

ordinance (1938) arose because the ordinance provided that land was to

be held according to native law - (hence cammmally) while on the other

hand the Draft rules (Rights of occupancy), ptirported to create private

rights holdings. If the rules were to be implemented, then there had

to be an amendment to the Native Land Trust ordince. This controversy

was brought to an end in 1954 when the Draft Rules were pronounced

inadequate by S.R. Simpson, thé cobonial land tenure specialist who re-

- comended inter alia that there be a set of rules providing for adjudication

of existing rights prior to consolidation and registration. As a result

of this recamendation new rules based on registration obtaining in Sudan

but adapted to Kenya were drafted., However the new rules h;lt a snag

for the rules faced the problems encountered by the rights of occpancy

rules i.e. as to whether they could be drafted under the Native Land Trust

ordinance of 1938 or whether the ordinance had to be amended so as to

bring it in lipe with the new rules. It was resolved that the Native

Lands Trust ordinance 1938 would be amended to enable tittles to be registered.
Vhile the colonial legal department and the colonial authorities occupied

themselves with the question as to whether there should be an amendment to

the 1938 Native Lands Trust ordinance and the fact that the rules to be

drafted or not had to incorporate all the policy considrations which in

actual sense meant care had to be taken to incorporate all policy considerations;

this meant a delay; However, at the time consolidation was already taking

place in same areas especially in central province. This was carried on

by colcnial administrators who tock the advantage ‘of the emergency period

to push ahead with land reform at the times when there was little opposition

especially from the African politicians who at j:heAtm‘Med

up and detained and the peasants had been placed in fortified villages.

This meant that consolidation took place without any legal backing.

Acceleration of tenure reform during the emergency period can also be

explained by the fact that land reform was used as a punitime measure

against the 'rebels' who rose up to challenge the colonial administration.

Their lands were confiscated with a view to being given to loyvalists. The

long term objectiwe for tenure vreform was a political one. Note that



rebellion was due to constant land alienation hence to avoid a repetition of this

in future, a conservati¥¢ landed - middle class had to be created to act

as a bulwark to revolutionary tendencies. This would ¢ "o camplete

the process of co-option of the Africans into the colonial econaomical

production arrangements. In 1956, at the Arusha conference on Land tenure

it was agreed that consdliddation be proceeded with without legislation

but it should be followed up with a simple registration systems. Legal

backing was necessary to provide security for consolidated holdings for

consolidation had rested on unenforceable agreements which were subject

to ever enforceable claims’: Hence in 1956 the colonial authorities passed

some interim legislative measures governing the principles and procedure

for the process of tenure reform, these were the Native Lands Tenure rules}o'

The Native Land Tenure rules were pramulgated under section 64 of

~ the Native Lands Trust ordinance. The rules gave power the minister for
African affairs to set in motion adjudication process in African areas
where he considered ".... that a recognisable form of private right-hol-
ding exists, in order that such private-rightholding may be regulated and
registered].'l' In effect the rules provided the legal basis for adjudication
consolidation and registration. These rules were immediately applied to
the emergency districts i.e. the central province. Following the rules,
was an ordinance passed which had the effect of suspending all suitss in
African lands. This was the African courts (suspension of Land Suits)
ordinance.lz‘ System under the Native Land Tenure Rules was a forerunner
of the present system of adjudication consolidation and registration and
were based on what the administrative officers were doing in the field.
The Ruletoutlined the stages of reform, the first being adjudication
i.e. ascertainment of individual or group rights under native law
approximating to ownership. The second stage was consolidation ie.
aggregation of all pieces of land which @ach individual or particular
group had rights and allocation to the individual or the particular
group of a unit moreless equivalent to the scattered pieces. The third
and is last stage was registration i.e. entry of existing rights in to
the land register and issuance of certificate of ownership of the piece
of land. The Rules did not specify the effect of registration on
customary rights. The parent statute13‘ did protect custamary rights hence
the juridical j:rrplications of the tenure reform were still not clear.
To resolve this problem a working party on African land Tenure'?*was
appointed in 1957.

The working party's terms of reference were to examine and make re-

\ comendations on-: the status of land in respect of which tittle is to be



given, the nature of tittle to be given, the substantive legislation

for determination of rights, consolidation and registration of tittle
and control and registration of land transactions. The working party
recamended inter aliea that the process of adjudication and consolidation
be based on the pre-existing system, that legal tittle to land be
derived from the fact of registration, that such tittle be absolute
except for matters of succession, that registration should take place
outside the ambit of Native Land Trust ordinance (the parent statute

to the Native Land Tenure Rules 1956) and that a sinple code of modern ‘
law be introduced to provide a frame work for transactions in registered
land and lastly that a system of control of land transaction similar to
land control ordinancel®‘be created to prevent Nufral indebtedness and
landlessness (note that swynnerton plan had warned against rural
indebtedness and landlessness as a result of tenure reform).

In 1959 the working party's recomendations were incorporated into
two draft statutes which superceded the 1956 Tenure Rules and which
confirmed and guranteed measures taken under them. The statutes were-:
Native Lands Registration ordinance'®*and the Land control (Native Lands)
ordinancep“lhe Native Land Registration ordinance re-enacted all the
adjudication and consolidation provisions of the 1956 Tenure Rules. The
provisions of Native Land Registration ordinance as regards the nature
of tittle it conferred was a radial move from the previous provision
touching on African land, for its provisions transformed the legal status
of African land. The ordinance inter alia conferred on the tittle holders
named in the register as freehold wwner, an "estate in fee simple in
such land together with all rights and privileges belonging or appartenant |
there to"'%* as for rights:goccupation under customary law, the ordinance ‘,e’i
provided that such rights if shown in the register were deemed converted
into a tenancy fram year to year otherwise extinguished. The ordinance
akso provided that first registration was unchallengeable even if obtained
by fraud (a mechanism used to prevent what had already been achieved from
being undone) . As seen here, customary rights not shown in the register
were deemed extinguished ie. the act of registration extinguished such
rights. The proviSim that firs{: registration was unchallengeable
opened an avenue-for those who knew the effect of registration to dis-
inherit their family members especially the illiterate who during the
~time of registration were ignorant of its effects since registration
was an alien idea. Injustice v ' 1 occassioned by these provision was
soon to manifest itself in the 1970s when the innocent people who had

b



registered family land in an individual's name were treated to a rude
awakening when the courts pronounced them as trespassers. These provisions
will be the subject of chapter two.

The second stai:ute, the Land control (Native Lands) ordinance had
the aim of controlling all disposition of registered land including
transmission through succession except where no sub-divistion was involved,
the aim being to prevent re-fragmentation of the consolidated units.

Hence with the ordinance, the colonial government at last had decided that
there was no option but to impose English property jurisprudence on African
areas if, as they claimed, there was to be an end to problems in African lands.

At independence since there was a continuity of the colonial land
policy. The land laws enacted at independence incorporated the provisions
of the 1959 Native Land registration ordinance were re-enacted in the
Registered Land Actlgvbhich subsequently repeated the 1959 ordinance. The
Registered Land Act was a new and carprehensive substantive and registration
statute. Earlier registration that had been carried out under the 1959
ordinance was converted into this Act, Of interest to us are the provisions
of sections 27,28 and 143, however other sections we may touch on will be
incidental to thdse. Section 27 confers on the registered proprietor of
land absolute ownership of that and together with rights and privileges
belonging or appartment there to. Section 28 provides that such rights
(conferred by $.27) are not liable to be defeated except as provided in
the Act, and are to be held free from all other claims and interests.
However such rights are subject to leases, charges and other encunbrances
conditions and restrictions shown in the register and to overriding
interests shown in section 30, which requires no registration. However
there is also the proviso to section 28 which protects the interests of
beneficiaries to a trust, though it is not mamdatory that a registered
trustee be name) as so in the register (see section 126).

Such were the rights conferred by the new registration statute.
Interpretation of these provisiocns by the courts, caused alot of ha¥dship
to the peasants, hardship arose from the fact of the effect of registration
‘on customary rights and interests, Such rights hawve persisted from the
colonial period up to the present despite attempts to oWst it and hence
bring landholding in ling with the economic relations. Interpretation of
these provisions is the subject of chapter two which will also show the
. peasant conception of registration.
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The remaining provisions of the 1959 Native Lands Registration ordinance
were re-enacted in the Land consolidation Act?o‘ In 1967 a new Actnwhich

repea{&d the 1944 and 1959 Land control ordinance was enacted.
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CHAPTER TWO

INHERTTED LANDLAW ( AS EMBODIED IN THE RLA) AND THE INJUSTICES IT
BROUGHT ON THE AFRICAN PEASANTRY:

The chapter discuses the provisions of section 27,28 and 143 of
the Registered Land Act (hereinafter the R.L.A.) and the consequences
of the application of these provisions on customary land rights in
Kenya. Having seen in chapter one that registration of a named proprietor
Yests in that person "the absolute ownership of that land together
with rights and privileges belonging to or appartenant thereto", the
next question to be asked is what is absolute proprietorship? An
obsolute proprietor in respect of any land registered under the R.L.A.
has been defined to mean "the person whether individual or corporate
whose interest is vested and is not defeasible or determinable upcn
the occurance of certain or uncertain future event and who has or whose
successor in tittle will have the ultimate right to possess the said
land and whose interest in the said land except by transfer or
transmission fram a predecéssor in tittle of the obsolute owner and
who has or would 4@f he were in possession have in respect of the said
land the totality of claims, privilages, powers and immunities which :
the law permits any person to enjoy in respect to land."l' The absolute
proprietor can transfer all rights and then ceases to be absolute
proprietor of the said land, he holds free fram all other interests
and claims but subject to |tases, charges and other encumbrances and
to conditions and restrictions df any that are shown in the register
(section 28(a) R.L.A.) and subject to overriding interest listed in $.30
of the R.L.A. It therefiremeahs that the presence @f the harme Of
the registered propiietor in the register book is proof of such tittle
to the whole world and as against the whole wodd., Whether the African
peasants understood the implications of the new law and the nature
of the rights it conferred or destroyed wisca guestioh-whichchanifiested
iteelf in the 1970s and 1980s gedrs after the first exercise at
adjudication, consolidation and registration.

What then were the effects of registration under these provisions
on customary property rights which subsisted in African reserves?

The question cannot be answered unless one first understands the purpose of
the adjudication exercise. The purpose of adjudication exercise is
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started in the Report of the mission on Land consolidation and
Registration in Kenyaz'which stated at paragraph 161 that "it is ...e.e
a cardinal principle of adjudicatioﬁ that it recognises and confirms

- rights which actually exists". Did these rights include customary
property rights? If they did then there would have been no problems
arising out of registration in the 1970s and 1980s., The reader should
however be c@ntimed that adjudication authorities, being what they
were i.e. foreigners and anxious to inpose the new law seems to have
assumed that there existed in African reserves (areas to be adjudicated)
correlative property rights as recognised by customary jurisprudence
and the rights recognised by the new law contained in the R.L.A. It
has been arguedthat if African land tenure had evolved to a stage
where it had shed off its characteristic features and had adopted

the western appearance, then the problem of equivalence would not

have arisen. The idea of correlative custamary property rights existing
in African reserves first appeared in the working party on African
land Tenure Report4'where it stated that it was satisfied ....... that
rights enjoyed by individual Africans in many cases had now evolwved

to samething like full ownership and should be recognised as such".

It is our submission that this was a misconception since there was
nothing as rights having evolued” to samething like full ownership".
What had actually happened as Okothe- Ogendo puts it, was a ".c.se
much more rigidified system of land based on the family rather than
the more diffuse group, the clan or tribe!>" This misconception led
to less customary land rights being ignored, and therefore not

being registered, Such omissions by adjudication officials later
became the root of disputes from those whose custamary rights were
not protected. This was especially so in cases of first registration
since section 143 R.L.A. provides that a first registration is
unchallengeable even if obtained by fraud. Customary rights of
occupation noted in the register are puxpporﬁedly protected by section
11(3) R.L.&. which deems them a8 tenancies from year to year hence
this results in a periodic tenancy which is presumably terminable

by a year's notice. It is our submission that such provision does
not afford those entittled under custamary law any protection at all
because such rights of occupation can be terminated. It is further
submitted that such provision contemplates a situation where there
exists customary tenants and hence is wholly inapplicable where thos
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claiming customary rights of occupations are relatives of the absolute

proprietor. It is clear then that customary rights not noted in the

adjudication regiéter were therefore not protected and hence extinguished
even customary claims of ownership were not protected. But even with
custamary claims of ownership, during registration, family land could

be registered in an individuals" name, that individual being registered
as holding land as "trustee", but one curious provision is that such
registered proprietor is deemed for the purposes of registration to be
an absolute proprietor, and any disposition by a trustee for valuable
consideration shall not be defeasible by reason of the fact that it
amounted to a breach of trust (section 39(2)). This provision does

not to an extent provide any protection to the beneficiary under a

trust since disposition is indefeasible - such are the provision®

of the newlaw imposed on the African peasantry. It is questionable
whether they understood the cousequences of registration so that they
could take all precautions to make sure their customary land rights were
noted in the adjudication register and hence protecting them. It is our
submission that Africanswwere in camplete ignorance of what the new law
entailled. They merely thought that it was incorporating customary law
in to a codified law and in effect confirming family titfle. But was

it not the purpose of adjudication to conférm existing customary rights
rather than destroy them? Yet the colonial authorities assumed that

the Africans knew the effects of land being brought under the new| law.

It is our submission that the two parties were at variance as to what
registration meant. Little could be expected from the Africans as .|

far as noting of customary land rights was concerned since their :
conception of registration is as stated. But would noﬁii_ng have helped
them in any way? It could, as far as registration of one family member
as trustee is concerned because, such a person would be called \:tpcn1
under the proviso to section 28 of the R.L.A. to execute his obligations.
But for other rights, problems would still arise, because cne may

ask whethere there exists customary tenants, among all the commumnities,
in Kenya. What protection does section 11(3) afford to family members
asserting their custamary rights? Our submission is that this provission
affords no protection at all for they could still B disinherited by
being given a year's notice to vacate the land of the registered proprietor.
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One wonders what the adjudication authorities were adjudcating. If the
purpose of the exercise, as stated by the Report of the mission on

Land consolidation and registration was recognition and confirmation

of rights which actually exist, then what rights actually existed in

the African reserves apart from the customary rights? We shall presently
show thefough case law that these rights were not noted and as a con-
sequence there were many disputes later in the 1970s which pointed

to the nadequacy of the work done under the adjudication exercise.

COURT'S INTERPRETATION OF ss 27, 28 AND 143 OF THE] . R.L.A.

The replacement of customary landlaw with English land law meant
that we would hence forth apply the latter as embodied in the R.L.A,
The Act provides a simple code of substantive and procedural land law
for the whole country. The courts' interpretation of the sections
above has resulted in what hag been viewed as ebsurditidesfraf the
African's point of view. The interpretation of these provisions on A
customary rights has resulted in naked injustices, for the imposed
English property Jurisprudence disregarded the social circﬁnstances
obtaining in the African reserves, especially there was complete
disregard on inheritance as understood in custamary law. '

The courts in Kenya have had two ¥iews on the interpretation
of the provisions relating to the effects of registration on custanary
land rights. One of the views expressed by the courts is that
registration confers on a person an absolute proprietership and heﬂpe»
extinguishes all rights and interest except of course those noted in
the register. According to the exponents of this view, the register.
kept in accordance with the R.L.A. is final and one does not have to
look at the disputing parties’ position under customary law at the time
of rogistration. They asgue that the intention of the legidlature was
to extinguish customary property rights and hence first registration
must be understood to have enbodied a record of an individual's absolute
ownership unless the centrary is indicated in the register. This re-
asoning has been applied in a namber of cases.” These include
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Sela Obiero V Opivo and otherse’ where an injunction was given to

restrain the defendants, their wives, servants or agents from trespassing
on the plainfiff's land. The defendants in this case based their defence
on two ground:-
(1) that they were owners of the land under customary law and
(2) that they had_cultivated it from time immemcrial and that
the plaintiff obtained registration by fraud,
The defendants arcued that they had a right to occupy the land under cus-
tamary law and that such right existed after registration of the plain-
tiff as proprietor. The court held that even if registration had
been cbtained by fraud, the titf.le of the plaintiff was indefeasible
given the provisions of section 143/(1) of the R.L.A. since this was
a first registration. As regards claims of custamary rights of
occupation, the court in no uncertain terms stated "I am not satisfied
on the evidence that the defendants ever had any rights to the land
under custamary law, but even if they had, I am of the opinion that
these rights have been extinguished when the plaintiff become the
registered proprietor. Section 28 of the Registered Land Act confers
upon a registered proprietor a tittle free from all other interests and
claims whatsoever, subject to leases, charges and encumbrances shown
in the register and such overriding interests as are not required
to be noted in the register -————-—-, fights arising under custom
law are not among the interest listed in section 30 of the Act as
overriding interests" per Beﬁett J at P, 228, This case was followed
in Esiroyo V Esircyo7‘ where the court held that the effect of registration
was to extinguish customary land rights of those not registered as
proprietors. The court at P.389 said "if the legislative wanted the
African customary rights to be recopnised nothing could have been
easier than to say so." Such pronounciations were unpalatable for
Africans for its net effect was to render them landless or in more
mundance terms, trespassers en land over which they claimed rights!
It should be noted that in these cases the customary rights which
were being asserted were not noted in the register. Even if the rights
had been noted, what protection could have befallen the victims here?
If the rights had been noted as required by the provisions of sections
23(2) and 23(3) (c) of the Land Adjudication Act 1968, such customary
rights of occupation asserted by the victims in the above cases, recorded
in the register, could be deemed a tenancy from year to year (section
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11(3) of the R.L.A.) and hence temminable at a year's notice (section
46(1) (c) of the R.,L.A.). The effects of this would be that the
victims in the above cases could still have been given a notice to
guit hence in Obiero's case the plaintiff who was a step-mother to
the defendants could still have terminated the defendants righty of
occupation by giving them a year's notice. What would be the
consequence of this if not to disinherit those who were entittled
under customary law?

The other interpretations which has attempted to mitigate
the harshness of the consequences of the provisions of registration
which is actually the better view of the effects of registration on
custamary rights is seenim a mmber of cases which we shall examine
briefly., Note that these cases are only meant for illustrations of
attenpts by courts to nﬁtigate the harshness of the new law given
that there had been no legislative intervention to rescue the peasants
from the harsh consequences following from the first interpretation.

Before looking at these cases, it should be pointed out that
the proponents ofl this view argue that the register kept in accordance
with the R.L,A. is intended to indicate those who are registered as
absolute proprietors or as trustees as known under customary l:aw.
The main consideratien in this respect relates to the capacityﬁl_,in
which the so called absclute proprietor was registered. If as trustee
then he will be called upon to execute his duties. This view it \is
our submission is true only to the extent that the so called absoiute proprieto:
has not exercised his power of disposition to an i:nnocent third party
who takes for valuable consideration, for where a 3rd party ha\s dealt
with the land, those entittled to under customary law cannot be said
to have any protection. The position taken by the courts and which
leads to the first interpretation of section 28 of the RLZQ =
amounts to a restatement of this section. The courts in th:x.sregard
argue that they have inherent powers to construct a trust and ';'iagcevent
the registered proprietors from unjustly enriching themselves, In
W§it was held that the elder brother who was recjsistered
as the proprietor of a piece of land under the R.L.A. held it up]f}:n
trust for himseIf and his younger brother irrespective of what the

-
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register said. The reasoning of the High court in this case was
that the R.L.A. is to be read with the custaomary law of the members
of the African commmnity to which a person belongs. It did not
therefore require noting on the regiSter. A similar case is Mungura
Wa Mathai V Muroti Mugweru9 Yet another illustrative case in this
line is Samwel Meshack Thata V Priscila Wambui and Wanjirullwhere

it was held inter alia that a registered titfle is a creation of

the law and one must look into the circumstances surrounding each

case as well as customary law and practice in force at the time of
registration in order to determine whether a trust was envisaged.
Next in this line of cases are Alan Kiama V Ndiya Mathunya and Others}l‘
Sephania Nthinga V Eunice Winjira Nthiga and another%z' In these
cases the courts have read a trust in order not to disinherit the
peasants of their rightful apcestral lands. The courts in theése
cases have tried to show that the R.L.A. does not extinguish any
rights that a person may have under customary law. Note in these
cases the trust used is the English concept of trust, but there are
formalities of creating trusts in English jurisprudence except for
a constructive trust which is imposed by courts to preVént one f{from
enriching himself hence one is not sure whether he is going to get
it or not since a trust is discretionary. Injustice still stood
more so that the two interpretations by the courts of the prpvisions
of the R.L.A. have not been reconciled, hence there is nothing
which prevented the judges fram adopting either of the interpretations
and particularly the first view discussed which is as correct as
the other one. :

As a result of camplaints and the harg&hess of the consequences
especially of the positivist interpretation of the provisions of
the R.L.A. as educidated by the cases, it was felt that justice
was not being done, people blamed the courts for this "miscarriage"”
of justice. The advocates idid not escape the blame either, they
were seen as acconplices in the exercise of swindling peppiecof
their land by those absolute proprietors who knew the extent of the
rights they had in their pieces of land. Little did these people
know that the real culprit was the 1~ alien¥"From the cases cited
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it is clear that the peasants knew nothing as regards the

consequences of registration. To them it only confirmed their rights
and it could not whatsoever have the effect of expropriating their
‘rights in the family land. For éxanple in Esiroyo v Esiroyo,lg_be sons
argued that they were entittled to the land in perpetstity because :
the land came to their father from his father and grandfather and

so forth. Hence the cousequence of interpretating the provisions

of the R.L.A. as extinguishing customary land rights was to render
them landless. The social and political cousequences of rendering
whole families landless would be formidable. This was realised by
the state which had to intervene to try and solve the problem. It
was therefore in 1981 that there was a legislative intervention in the
form of an amendment to the magistrates'd&ourt Act,l4ﬂ1rough the
Magistrates' Jurisdiction (Amendment) Act.ls'
to remove certain land disputes from the courts and place them

upon the elders who presumably could dispense justice according to the

The aim of this was

peasant understanding and hence ultimately accamodating the people
who were custamarily entitfled to land rather than leaving them
landless.

The Magistrates' Juridiction (Amendment) Act inserts a new
section after section 9 of the Magistrates' court Act, the new
part provides:-

PART IIT A JURISDICTION IN CERTAIN CASES RELATING TO LAND

Section 9 (A) (1) "Nothw’brthstanding the provisions of sections
' 5=9 or any other written law conferring jurisdiction but subject
to the provisions of this part, no Magistrate court shall have or
exercise jurisdiction and powers in a case of a civil nature involving:-
(a) The beneficial ownership of land.

(b) The division of or determination of boundaries to land
including land held in lcarm.)n.

(c) A claim to occupy or work land.
(@) Trespass to land.

(2) An issue relating to any mater set out in paragraphs (a) to
(d) in sub-section (1) shall be referred to a panel of
elders to be resolved.
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The Amendment was aimed at solving the injustice occassional by the
provision of the R.L.A. Ironically the Amendment does not améd the
prcblematic areas of the R.L.A. viz sections 2§ and 28, what happened
here s with the amendment is the procedure of deciding land dispute
with the same provisioﬁs of the R.L.A. remaining. However, the task
of the legislative owver, it is now left for the elders to implement
the law and whether the elders now empowered to settle land disputes
will be able to give the law a more meaningful interpretation in their
local areas than was done by the courts femains to be seen and this
is the subject of the next chapter.
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THE INSTITUTION OF THE PANEL OF ELDERS: PART ONE:—

In the preceding chapters we saw the persistance of customary land

law after registration. We have also shown the harsh:iness of the
consequences of registration on customary rights as interpreted by

the courts and how parliament has attempted to mitigate the consequences
by taking out of the courts, disputes touching on same specific matters
emumerated in the last part of chapter two. Part one of this chapter
will describe the institution of the panel of elders and part two

will attempt to show how this panel of elders has actually worked.

As pointed out in chapter two, parliament in 1981 passed the
magistrate Jurisdiction (Amendment) Act which introduced a new section
9 A to the magistrates' courts Act. It is this amendment which
created and conferred jurisdiction on the panel of elders. The panel
of elders have jurisdiction only on those matters specified in section

<9 A (see chapter 2). Further limitation imposed on the panel of

3.1.

elders is that they are to adjudicate disputes in cases where the value
of the land does not exceed £25,000 and further, the land should not
be land registered in the name of a building society, a cooperative
society or a campany. Finally the elders are given jurisdiction only
in relation to agricultural land as defined by section 2 of the Land
contyrol Act.l‘q

OBJECTIVES OF THE AMENDMENT ACT:

The amendment sought to serve a nunber of putposes. The dbjectives
set out by the Attorney-General when moving the bill clearly shows that
the Act was aimed at the peasant farmers. The Attorney-General is
on record saying "in recent years small farmers have been disatisfied
in the way their land cases have been handled by courts"" It was
contended that there have been feelings that the magistrates who
have heard cases have not properly understood the issues or properly
recorded either the issues or the evidence. As a result there had
been too many appeals to the resident magistrates. It was also claimed
that appeals caused the resident magistrates to remit cases for retrials
and the whole process led to frustfations, delays and much expenses in
briefing lawyers on the part of the parties involved. The advocates




Fad

<22 -

~
were accused of belng "sharks" bent on milking the peasants by charging
high fees. It was felt that removing these cases fram courts to a
panel of elders to decide would minimize such expenses. It was further
argued that the elders would conduct cases informally so the parties
could follow the proceedings unlike before where, it was contended
that lawyers use legal jargon in court to confuse the parties. It was
also hoped that the new law would ease congestion in courts.

The urgency in passing the bill is reflected in the many loopholes
which characterises the Act. It was felt that the amendment need not
take fourteen days to read since, (it was stated) it was "a very small
amendment to our laws". Despite protest by the backbench the bill
was discussed and passed in five days. The backbench had sought more ‘HMQ_
to read and analyse the bill, but the government maintained its position
that the amendment was a small one, one that "could be read and
understood in half an hour". The bill was passed without any amendment
to seal the loopholes that had been pinpointed by the members of

"parliamentaxy debate, one thing that the members of parliament seemed

to be under misapprehension about is that long before the bill was
introduced in parliament there was the practice of sending land cases
to elders under the Arbittration order (civil procedure Rules Section 59).
So, long before the parties to a suit go to court they hawve gone to
elders and have disagreed, hence resort to court for determination.
Hence it should be noted that the idea of elders listéning to cases

is not a new one as the amendment padrpports. Infact one M.P. noted
that the idea of elders deciding land disputes was not a new one and
hence he saw no reason why the Act,was being enacted. The bill however
was passed and it came into operation in 1981, though it was not clear -
as to what was to happeh to the procedure under s.59 of the civil
procedure Rules.

THE WORKING OF THE PANEL OF ELDERS - THE THEORETICAL LEVEL

The panel of elgers consists of a District officer or any other

person appointed by Bne District commissioner as chairman. The

chairman appointed should have no previous connection with the issues

in dispute, there has to be two or four elders agreed upon by the
parties to the dispute. The chairman is required to file a written
record of the proceedings and the decision of the panel of elders in the
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Resident magistrates' court. The written record must contain the

names of the menbers who took part in the deliberations and each

menber must sign the record. The court has power to jpdify or correct
a filed record, in same aspects it can remit it to the panel of elders
on such terms as it thinks fit. It can also set aside the record on
various grounds which include corruption. Finally, the court shall
enter judgement according to the decision of the panel of elders if

no application is made to set it aside within thirty days of receipt

by the applicant of notice of the filing of the record. upon judgement
being entered, a decree issues and this is deemed final and binding.

‘3.3 THE LAW APPLICABLE

The amendment does not «specify expressly what law the elders wire
to apply in solving land disputes, However from parliamentary
debates, it seems parliament assumed that the elders were to apply
customary law (i.e. the law which the elders are conversant with).

"If this be the case, would this not mean that parliament is going
behind the provisions of the Registered Land Act to restore the
position of custamary law to where it was before its replacement by
the English law as embodied in the R.;.A?‘;\and have the eourts, assisted
by elders acting as jury to apply customary law? As we shall show,
it was not parliament's intention to introduce customary law thoubly
as is characteristic of our parliament, this again has not been stated
expressly. If the elders were to apply customary law, then land
disputes would finally be settled, but this was not the case. First
it is a fact that Registered Land Act remained and is thus applicable
in courts. 1In 1982, the Attorney*-baneral issued a circular3vzm1ch was
aimed at explaining the amendment. The circular at page 5 explains
the analysis of cases within the jurisdiction of the panel of elders.

As regards beneficial ownership, the circular only mentions this
as regards unadjudicated areas and gives what beneficial ownership
enbodies Viz-: entittlement to a share of family land which hhs
descended from an ancestral tree of lineage. The second type of
beneficial interest will be that acquired in respect of individually
purchased land. The circular states that settlement of disputes in
these categories should be of preparatory stage but final .in effect
Pending the process of adjudication.

% shat wiwd owe beew paffer oo b antud o LA,
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As for division of or determination of boundaries to land, including
land held in common, the circular (at page 6) states that this category
of land disputes arise out of unadjudicated land areas as well as
land registered under the R.L.A. But the circular instructs the elders
as regards unadjudicated areas only, to act according to custamary law
and exercise equity and fair play. Ewverything arising @nhder this head
be it rights of both married and unmarried daughters shall be decided
according to customary law.

From the foregoing it is clear that the categories on which the
panel of elders are supposed to deliberate are restricted only to
unadjudicated land where the panel of elders are expected to apply
cusbomary law. No explanation is proferred as regards registered land
except that the panel of elders have no jurisdiction to adjudge matters
concerning titﬁle to land (see page 8 of the circular). The circular
like the R.L.A. is emphatic that the registered proprietor is absolute
“owner and in absence of fraud, mistake or amission, the certificate
of titfle is absolute and indefeasible. It further states that where
a dispute involMes registered land with claim to occupy or work that
land by virtue of long occupation or challenge to the registered tittle,
the dispute must be refered to the resident magistrate for determination.
From this it would therefore mean that section 9 A(l) (¢) of the amendment
Act which purports to confer jurisdiction on the panel of elders to
determine dssues relating tc a claim to occupy or work land does not
apply to registered land as this is clearly stated by the circular that
such issues are to be referred to court, -Is this an issue of trying
to safeguard custamary law being introduced in registered land? Why
the referal to court when an issue falling under this head arise in
registered land? The circular further states that the panel of elders
can deliberate on disputes touching on boundaries and trespass to
registered land but should not touch on tittle to such land. Anocther
provision (page 12) states that in disputes concerning boundaries to
registered land, the proper chairman should be the chief Land Registrar
assisted by the Land surveyor wi‘sh two elders appointed by each party.
The reason for this provision is not given but it would seem that the
chief Land Registrar (who in most cases is a trained lawyer), would
safegard against the application of customary law and would detect those
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disputes touching on titfle but are disgliised as trespass and hence
would refer them to the court for determination. Would this mean
that District Officers should not chair panels of elders in adjudicated
areas? If the reasons suggested above are correct, it would seem
that customary law is only applicable in unadjudicated areas only.
It should be noted that if the above be the case the Act solves nothing
as regards registered land. This would be an irony becéuse the very
reason why the Amendment was passed was because of the injustices
meted on the peasants by the strict interpretation of the provisions
of the R.L.A. as regards its effect on customary rights. (see chapter2)
The disputes in the first place arose because of registration under
R.L.A. and claims that arise are based on custamary rights. Such
rights existed in the pre-reform tenure arrangements which was capable
of accamodating multiple interests in land, and these rights have
persisted over time. The circular then had the effect of delimiting
the elders jurisdiction. :

As if the cir;ular was not enough to delimit the jurisdiction
of the panel of elders to adjudicate upon matters touching on registered
land, another Act was passed in 1984. This was the statute Law (mis-
cellanecus Amendments) (No2) Act which stated that nothing contained
in section 9 A(1l) of the magistrates Jurisdiction (Amendment) Act
shall be construed as confering jurisdiction or powers on a panel of
elders to %' e determine titfle to land. This was a serious
limitation on the elders jurisdiction to determine disputes related
to registered land, for it has been argued’"that the class of disputes
emumerated in paragrph (a) to (d) of the magistrate jurisdiction
(amendment) Adt revolves around titffle to land i.e. both legal and
beneficial ownership of land., This is true since the lesser interests
in land are derived from ownership. These categories given in the
Act are intertwined with titfle yet the elders have no power to
adjudicate on matters that touch on titgle! i-sn't this a fallacy?
Thus far, the magistrate Jurisdiction (Amendment) Act read together
with the 1984 Act is a classical mediocrity in draftmanshaip. G.K.
Kuriae'argues that the magistrate jurisdiction (amendment) Act was
based on the assumptions that there are customary land rights and
usages which justice demands be recognised and that recognition
of these rights and usages will not defeat the principal object of

land registration. Unfortunately recognition of such rights would
run courtey to the abjectiVes of tenure reform. This could
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explain the reason why there was a restatement through the 1984 .
Act that the panel of elders have no jurisdiction to decide disputes
touching on titfle. It would appear that had there been no circular
and the legislative intervention through the 1984 Act, a floodgate
would have been opened by the 1981 Act through which customary rights
(which were supposedly ousted by registration) would be reintroduced
in registered land or atleast recognised though not registered.
This would negate one of the cardinal objects of tenure reform.

The foregoing however is the position of the law af the theorgétical

level i.e., the law as it is on paper. Ak to whether the law in

practice conforms to the law on paper remains to be seen.

PART TWO

LAW ON THE GROUND

Having thus outlined the law on paper, it is pertiment to examine
the extent to which those who apply it conform to or depart from the
law as erbodied in the Act.

A survey of the workings of the panel of elders through decided
cases filed in the Resident Magistrats' court at Kericho and through
interviewing those concerned with the implementation of the Act depicts.
a sharp divergence between the law gnd practice. The dispal}ties
between law and practice have their roots in the defective paper
provisions. Another reason for failure to observe the law is not just
a desire for deliberate violation of the law but ignorance of the
legal position by persons who are supposed to apply it particullarly
the elders. The issue of ignorance however is not peculiar to one
subject but to all laws. But probably the most important explanation
for the occurance of irregularities in practice is the effects of
the dictates of administrative convenience steréring afdricm defective
legal provisions. Thisfevident from public speeches‘\:by administrators
and in particular the District Officers who very often are heard to
say in public meetings that all land disputes nust be vefesred to



their offices for determination and that all land disputes have
been removed from the courts. What these administrators do not
understand is that the panels which they chair have very limited
jurisdiction in disputes from registered land and hence could not have
been removed from courts as they often assert.

The requirement of the law as regards the number of elders who
form the panel is strictly adhered to. This is shown by cases perused.
This is the only provision in the Act which is followed. However
issues do arise as to how the panel is constituted. The law requires that
the elders who form the panel should be appointed by each party to the
suit. Cases do arise where instead of the elders being chosen by the
parties to the suit, the District officers handpick the elders who in
save instances turn out to be clan elders. This is not surprising
since clan elders occassionally are spokesmen and are better known to
the administrative officers of the area. It igﬁaw that clan elders
“should not at any one time be chosen to form the panel (see page 4 of
1982 circular paragraph 3(iv). The result of such an appointment is
normally a biased enpanelment because a clan elder present siWould
definately fawvour his clansman. Handpicking of elders to form a panel
arise especially where the parties have disagreed on the choice of the
panel of elders, in such instances the District officer resort to handpicking
his own choice of elders who mpaRoften than not are people known to
him due to wedihla. HHandpicking is a divergence from the law since the
law provides that the elders shduld be appointed by the parties. Sach
practice does not in any case serve the cause of justice as envisaged in
the Act. It cannot be expected, given that the District Officers
come from outside the areas they administer, that such officers know
pecple "who are recognised by custam as elders" as is required by law
i.e. if such officers were to appoint. Such defects are attributable to
the paper provision, even when the parties appoint the elders, how
can it be determined that those appointed are the ones "recognised
by custam as elders"?. It is the practice that the parties always
appointeBSPAS O they think will safeguard their interests in case.
Hence it cannot be said that the word "elders" in the Act has been
fully defined neither are the words "recognised by custom ----clear
and unambigous.
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It can further be asked whether we still have "elders" enMisaged
‘by the Act. It is common knowledge that due to cultural contact with
Europeans and the econcmic set up at present, many traditional
institutions have been eroded. Inclusive in this category is the one
through which the traditional elders who used to solve disputes was
hatched. The result is that in present Kenya the calibre of elders
énvibegtdaliyttheahcsetaesuming the Act envisaged eldere’in the traditional
sense) is difficult to find. At present the elite are looked at as
the leaders while the elders as earlier known are just landed
illiterate old men, Another | defect is the non-provision of special
qualifications for kthe panel of elders. The result of handpicking by
the District officer is objection by one of the parties &g judgement
being entered when the record is filed in court.
A further divergence from the law as regards the panel of elders
is seen in the form of the presence of the chiefs and their assistants
of the area where the dispute arise during the proceedings of the
panel. Their presence is not provided for anywhere in the Act, neither
is' there any provision in the Act which gives the chairman a discretion
to have them (or anybody else) present, Cases show that very often such
administrative officers deliberate on such matters, would this not be
an anomaly? Given the fact that they are bound to influence the
proceedings, what role do they play in the proceedings? Records
have it that they at times act as witnesses i.e. extra witnesses not
called by either party. Their presence is @ncalled for since it is
possible that wome of the parties to a suit would have agreed to their
presence. Where this has occured the courts have not seen it fit
to invalidate the record. Coupled with this is the sub-delegation
of the chairman's role to the chief or sub-chief to decide the issue
first and then put the verdict down in writing. The practice in such
cases is for the chief or his assistant to call a public gathering
which in most cases camprise of the whole village (Normally the
chiefs and their assistants when given responsibility to decide the
e, first, do not constitute a panel of elders but instéd the case is ckoded
* is decided at the village level enpanels the elders to 'decide' the
case% The verdict reached by the panel chawred by the 1br@i is normally
based on the one decided by the villagers and it is this that ends up
being filed in the court. This practice reduces the role of the panel

* 7l veelict & seuf b Tue besdnek Officer Whe, < th $a cant bad
been -
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of elders chaired by the P01 to the role of mere rubber-

stamping, Such practice cannot come to light unless the

parties object top judgement being entered to by the court,

If there is any objection, the result is that the court

will have to rehear the cose afresh, And the ultimate

result is that there are delayvs, extra costs tc the parties

and on top of it, congestion of cases in court, The Act

does not provide for delegatien eof the chairman's role

neither does it provide for the consequences of derogation

from it{ provisions, The practice of delegating ﬁhq chairm

.man's role is a creation of the administrative officers

_and this may be explainod by the fact that thscs oilficers

are very busy withothor matters, and have little time to sit

te determine cases, Such are the unfortunate provision of

the new Act for it addsd more workload on those who already

- havemore (n their hands hence the issue of delegatiom to try

and ease the workload but this is not without detrimentef

effects, o
One unfortunate practice is that once a record i:iaJ;;;ﬂﬁd

invalidated, it is remitted dor rehearigg by another panelj

During the fresh hearing other issues o?’grouuds of cbjection

may arise after the mewly constituted;panél fimalises 1tS§-

worky hemce if the grounds are proved, forcing the courts

to Uldlify the procedings of the second panel and another

remittence again or a fresh vrehearing in courte A case of

illdstration here is Chuchune Mogeso V Kipkoskeil Yetgei,

this case was dealt with by three different panelss, A ground
of milllification of the decision of the first panel was that
the elders did not sign the record as required by section

9¢ of the Act and also that the chairman of the panel filed
a copy of the record apid’ bbe verdict and net the eoriginal

record dully sighed by the elders and the chairman, The
defendant further argued that he had not accepted the elders
whe presided over the case because they came from areas td
other thaﬁ*;berékoiven a fair hearing by the chairman of

the panel and was not even allwed to cross=-examine witnesses.
The plaintiff conceded that the elders wereg_ngggih_g

T ke tham  ddies Cans front and flat s oo nst
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by the assistant chief on instructions of the District Officer. The
court, on these grounds remitted the case to the District officer
to hear it in accordance with the demands of natural justice and
file a :eoord of the proceedings. The case was fixed for mention, by
which time the District Officer should have finalised the proceedings
which he never did. By this time a new D.O. had been posted to the
area who asked for more time, be constituted a new panel, this time
the verdict favoured the defendant. The plainfiff objected to judgement
being entered for the defendant on the ground that elders were relatives
of the defendant one being the defendant's clan elder. The grounds
were proved to be true and also it was shown that the chairman alone
signed the minutes thus suggesting that the verdict was the chairman's ’
and not that of the panel. The proceedings of this second panel were
set aside and the case was this time referred to the district camissioner
who in turn appointed another chairman to chair a new panel. The

_ third panel arrived at the same decision as the first panel. This case
illustrates the ineffectiveness of the panels in deciding cases, it
also illustrates the delays inherent in the new system of adjudicatication
as embodied in the new Act. It also illustrates frustrations that may
be experienced by the parties concerned. The case was first heard on
10th July, 1982 and was pupportedly finalised on 25th June, 1986
however the case jjas raised its head again but hthis time in the nature
of trespass and is still pending in court. As to expenses incurred
by the parties in such cases, it cannot be said that the expenses are
B tiai bacause the paxties hue to BEakE o wharsk the banal . a3btin
(which in most cases are held in the D.O.'s office) and later when
they object to judgement being entered, they do o in the resident
magistrates' courts which in most cases and particularly in Kericho,
are situated in the District towns far fram the parties' place of
residence. If the case is heard afresh in court, in many instances,
the parties have to foot the travelling and food expenses for their
witnesses, this will be in addition to what they had earlier spent
when appearing before the elders. It can be argued that the expenses
spent by parties when appearing before the panel of elders is an
unncessary expense in a case where the court ultimately has to hear
the case afresh.’kneans that what the panel had arrived at is nullified
which means the parties would have incureed expenses for a worthness

¥ T fock funt fue cowt hae & hiar fg cowe ajfresh
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award. This is illustrative of the fact that the intention that
the new Act would minimise expenses in li¥igation on the part of

the peasant is an illusion. The cbjective can only be realised only
if there are no objections by parties which forces the court either
to remitt the case for rehearing or is to hear it afresh. It could
only minimise if the elders decision was final and binding. In

the case cited, court did not rule on the effects of the presence
of the area chief and his assistant who tock part in the proceedings
of the elders. Hence the positon as regards tHis is not clear.

Our submission is that their presence is an anomaly because the

Act requires two or four elders and tﬂe D.0. as the chairman. It

is cammon knowledge that such people as chiefs and their assistants
do take sidesin such disputes and it would serve the dhse of justice
¢f such officers appeared as witnesses.

Although it is not clearly stated as to the role of elders in
law, practice shows that they act as adjudicators. One should not
overlock the fact that these elders are not independent adjudicators
by virtue of the fact that they came from the area in which the dispute
arises, and also by virtue of the fact that they are appognted by
the parties to the suit, each party would therefore %W;“persm whom
he knows is synpathetic to his case. They therefore sit to
adjudicate cases c: # with pre-conceived opinions. This is illustrated
by the fact that they know the facts of the case before hand which
in effect means they have evidence which may not be adduced before
them and this stands to influence their decisshon% Ikt on the basis

.of the evidence adduced before them only or in addition to whet they

know privately? Such are the questions which the new Act has fnot
provided for. The Act was passed without much thought on its effects
neither were there attempts to seelthe loopholes.
SIGNATURES

It is the requisite of the law that all the members of the panel
must sign the award. If any refuses the chairman of the panel\xmst
inform the court of the refusal when forwarding the award and the \\
court will summon them to explain why they have refused to sign. \
Cases shoui that instances arise where elders refuse to sign the award.,

X T QWWWW 18, b Whal Laeis Mﬂdelc&ﬂ
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Several reasons are attrwbutable to this one,of which is that a
elder or elders who feel justice has not been done refuse to sigg.
Same refuse because the final verdict is not what they expected or on
the ground that the chairman was high handed in the deliberations.
Refusal to sign on the ground that vﬂgct did not favour*%;: on the
ground that it should have favoured the dﬁsfavqrred ;:arty s hit
genuine and this serves to reinforce our arguement ﬁiatgsare of the
members of the panel sit with pre-conceived opinions %€ the directions’
in which thet turn of events should take. Absence of signatures on
the award is one of the grounds for invalidation, but one unfortunate
consequence of the absence of signatures is that the court is forced
to hear the case to establish whethe} the refusal to sign is genuine
or not, this wastes courts time and nullifies the work of the panel.
What will the panel have solved @f the case has to be reheard in court?
The law assumes that the presence of signatures on the award
means that the elders have read and understood the contents. It is
also presumed that a signed record is a perfect record. It is our
submission that these assumption are not true for all cases. Most
of the elders are illiterate and as the law stands nothing stops
the chairman from creating a record of his own and having it signed
by the elders. Cases filed at Kericho court show tl'xad: in most of
them, the signatures are in the form of thumb print whichelearly
illustrates that they do not know how to read and write! Yet they
are deemed by the presence of their signature that they know what
is contained there-in . What prevents a fralldalent District Officer
fram creating his own record and having the elders thumb-pwint it
all along being under the impression that the award is what they
had agreed on? If such a case arise it will therefore mean that
what goes to court for filing is the chairman's decision and this
may not be detected by the court unless there is an objection.
This would be prejudicial“:the aggrieved parties and will only be
redressed where the parties know their rights., Where the parties
are poor and illitereate, the chances are that the chairman's verdict
cannot be objected to. It should be noted that in this country,
courts have suffered a historical accident where they have been seen
as just another arm of the executive, this can be explained by the
role which the courts played during the colonial era. Hence a party
aggrieved by a highhanded District Officer would not resort to

court for reddess, This is an cbservation stemming from intervievdngs’
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those who have had their cases decided by the elders, such people
express sentiments that they do not expect much from the courts.
Even if they were to object to judgement being entered, such pecple
are handicapped by expenses cf which they are going to incure.

It is our submission that the issue of signatures as $afeguards
is not unimpeacheable. The only beneficiaries of these provisions
are those who know their rights which in most cases are the literate.
Where @ partées raise the issue of being forced to sign the record,
the court, having satisfied itself of the truth of the allegations,
nullifies the award. This acts as a check on fraudulent awards.

3.6 THE JURISDICTION OF THE PANEL OF ELDERS IN PRACTICE

| The issues that the elders are to adjudicated upon as laid

down in section 9A(l) are very cbscure. Obscurity of the provisions
governing jurisdiction of the panel of elders ha& led to confusion
in the already confused realm of property law in this country.
Confusion has resulted in serious divergence, in law and practice.
As earlier stated, the provisions relating to jurisdiction or the
whole Act is defective. .It we take the issue of "beneficial wwnership",
there is only an explanation proferred on this in relation to land
still under customary law. What does this term mean in registered
land? or this is left to the wild guesses of the elders? If the
elders are supposed to apply customary law or determine the issue of
beneficial ownership according to custanaxy law, then d@e weedetliethe
supervision of the courts? It must be noted that the 1982 circular
is silent as regards beneficial bemership in registered land. Neither
does,\this s.elence mean? Does it mean that a person cannot claim
beneficial ownership of land in registered land? It is our submis-
sion that the question of beneficial ownership (however defined)
does arise in registered land, illustrative cases here are
Obiero VeOpiyd'and Esiroyo V esiroyo'’‘where the plaintiffs claimed
that they were beneficial owners of the land they were litigating
about although the legal ownership or titgle was vested in the def-
endant., Though these claims were rejected by the court, that does
not alter the fact that they asserted their beneficial rights in
registered land such rights being based on custamary law. Does

N fie M giue avy pivodetion. pu Tuio e phat does -
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silence mean that such afl issue do#s not arise at all in registered
land? or does the Act assume that once land is registered then

any clam of beneficial ownership based ¢h custémary lwmw is abolished,
i.e. is there a restatement of what was said in the above cases?

(see chapter 2). If this is the case, the Act solves nothing in
registered land and to this end the Act is self-defeating and
therefore is unworkable. The very reason why there was a legislative
intervention in 1981, was because of the problems that arose out

of registration under cghnisz'L'A' Yet the new Act which was supposed
to solve the problems cemrt by inplication be applied in registered
1and}' Alternatively if beneficial ownership is left to the wild
guesses of the elders , this would still lead to confusion in the law,
for any claim can be interpreted to fall under this head. Our
submission is that there should be further efjucidation on this issue.,
It is not a-surprise that the elders have assumed jurisdiction even
where it is clear they have no jurisdiction, this is the results of
defective draftianship.

The issue of jurisdiction of elders was made difficult by the
restrictive amendment of 1984 through the statute Law (miscellanous
Amendment) No 2 Act.ll' This Act worsened the situation because
the jurisdiction which the elders have can be exercised only if
they understand or make assumption as to who has #itfle in a given
land, It is inpossible for the elders to determine other matters
e.g. division of ordetermination of boundaries or a claim to occupy
or work land without taking a decision on titfle. The big question
is why was there ever an amendment in 1984? Was it that the
draftsman was alarmed by the extent to which elders were applying
customary law after the caming into oparation of the amendment Act
and hence the emphasis that the elders jurisdiction is limited? The
most important shortcdning of the Act (the magistrates jurisdiction
(amendment) Act and which is the root cause of confusiion in thés
area is that the Act did not meke it clear whether the four matters
that the elders are to have jurisdiction are conte¥tually within
the western property law system or customary law system which applied
before the imposition of the alien law. This omission by the legislature
has led to serious divergence in law and preuctice, the elders have )
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in most cases assumed jurisdiction and have deliberated on matters that
are clearly outside their jurisdiction basing their deliberations
and their ass@gmption of jurisdiction on customary law and common sense.ad‘\
As an illustration, cases fifed in the resident magistrate court
at Kericho that the elders have dealt with, a large nunber of them are
in the realm of contract%z' In such cases the parties could have
enforced their rights by resort to court for an order of specific
performance or a court order that the other party to the suit execute
his part of the or pay damages for breack of contract. A few cases
of illustration can be seen by the case of €huchune Moogesc V Kipkoskei
Yetgei,'>*In this case the plaintiff had bought 2% acres of land at the
cost of Shs.3,401.30., Five years later the defendant decided that
he would refund the plain€iff his money because he no longer wanted
to sell his land. The plainfiff refused the refund and he wanted the
defendant to execute his part of the agreement. During the five year
period the plaintiff had been exercising his rights as an owner over
the land in dispute. The Land control Board had given cowsent for the
land of the defendant to be subdivided and be transfered to the
plaintiff. The defendant refused to sign the transfer forms. The
dispute was referred to the elders and as earlier noted, the case
dragged for a number of years with three panels under different
chairmmen deciding. Issues arise in this case as to whether the case
would not have been dealt with expediently by the court. This was
a clear case of contract. Another issue flowing from the iggse is that
since the dispute arose in registered land, under what heac:ll, anmong those
provided in the magistrate jurisdiction Act did the elders assume
jurisdiction, under what head can we slét the claim in this case?
Even if we were to slot it under any of“the categories given, the
other issue will be, doesn't the case touch on tittle? It is our
submission that this claim touches dan tit#le to land and the elders

Can therefore had no jurisdiction. We shall explain later in the

chapter why the court in Kericho is reluctant to pinpoint those
cases that the elders have no jurisdiction.

A further illustration is seen in the case of Elizabeth Chepngetich
Langat V Elijah Mugenil®in this case the plaintiff bought 1.5 hectares
of land from the defendant. There was a written agreement to this
effect, The provisions of the Land Control Act as regards codsent were
camplied with, But the defendant avoided the Land Control Board order
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.not to sign the transfer forms. The case was referred to the elders who
. awfdded the parcel to the plaintiff. The court confimmed this and ordered
| the Land Registar to nullify the land titfile no Kch/Kipsonoi/1343 and
" issue the plaintiff with a certificate. The questions that arise in the
above case do arise in this again. Note that the court ordered the
registrar to execute his part on the basis of the elders decision.

The above two cases show that the panel of elders in Kericho
district have assumed jurisdiction in matters that are not within their
jurisdiction. Even if they were to interpret such claims in such away
as to bring them under a particular category in those enumerated, how
. are the elders to decide the case wikhout touching on titfle? These

. cases illustrates the anamales and loopholes inherent in the new Act.
The divergence therefore can be explained if we appreciate that the Act
is defective. The result of this is that we have a dead law on paper
which is quite different with the living law on the ground.

3 The panels have also assumed jurisdiction in land succession WS
cases under the registered land and whose testators died after the caming
: into operation of the law of succession Act. The case of Kimutai Arap
| Koibei Koskei V Eanlél Kipngeno K_1.tur.5 The dispute in this case was
B petween brothers and the elders had to determine inheritance by the heirs.
It is clear from the facts of this case that inheritance was based on
customary law. The award was confermed by the court. There was an
cbjection on the composition of the panel of elders which was dismissed
by the court, but as regards the award it was confirmed in its entirely.
The issues that arise are whether the elders have any jurisdiction as
regards succession cases in registered amd land;if they have ywhat law
are they supposed to apply? It is our submission that the elders have
no jurisdiction on registered land as regards succession otherwise
the succession Act would be rendered useless. It is however clear that
there is reluctance by the courts to pinpoint that the panel of elders
have no jurisdiction to decide such cases. This reluctance stems from
the court view of the amendment Act as "an administrative mechanism"”
designed to solve albeit its deficiency, incesant land disputes. The
resident magistrate when asked about his view on the awards by elders
which clearly are not within the jurisdiction of elders or which toutich

|
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on tit#le to land, he replied that almost all the awards in the district
Bre legal nullitiei®* To reinforce his view that the Act is an
administrative mechanism the Resident Magistrate cited an instance
where the occupier of the highest office in the country presided over
a land dispute in the district which as he states was out of the
perview of the elders jurisdiction. Hence for the courts, as long as
- there is no dbje.ction by any party to judgement being entered it
affirms it. The affirmation is of course not without legal consequences
e.g. if an award to subdivide land, when of course was based on
cusbomary law, and there is an order of the court directing the land
registrar to nullify the original titfle, then the issue of protection
of titfle by the new Act exist only in theory. Also it would mean
an introduction of custamary law in land registered under the R.L.A.,
but through the backdoor. To this extent, the new Act contradicts the
R.L.A., what could have been better than repealing or amending the latter?
The resident magistrate's testimony was reinforced by the District
Officer, Bamet division who told the author® that same of the litigants
go to the extent of petitioning the president to intervene in their
cases ke infact read a IEétee from the District commissioner
instructing him (the D.0O.) to . deal with a certain case, bzcause & the
parties to it had petitioned the president to intervene. Despite
the fact that the awards by the panel of elders fnay be legal nullifies,
~ the political pay-off of the Act is so high,it seems it is there to
g stay. The seriousness and the sensitivity of land disputes is
R illustrated by the fact that some litigants petition the president
to intervene. Their sensitivity shows that they may impinge on the
security of the state. The courts have noticed this and hence the
reluctance to declare such awards as nullities or to stick to the
regidly to the legal provésions in the other statutes. It should
further be stated tEat to the extent that the new Act contradicts
other Acts, several consequences will soon be manifested.
It is also the provision of the law that the elders have
jurisdiction to arbi{:rate on issues touching trespass in registered
land. This is the single most provision which the 1982 circular
expressly state as being within the domain in land registered
under R.L.A. It should have been expected that the elders in Kericho
District would actually confuse themselves to this issue. Unfortunately
te
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the elders have gone out of their jurisdiction to determine a whole
. array of issues without bothering to ask whether they have jurisdiction.
" The District Officer, Bamet Division told jie anthber that they
| enforce ALL land disputes and they donot bother even to lock at
| the Act. This therefore, means that through the Act, a floodgate
. has been opened and coupled with the reluctance of the courts to
i pa:orwunce some awards as nullities, means that customary law will be
4 reintroduced in registered land.
j | Despite the explanation that an issue of determination of
" boundaries to or dividion of land in registered land, the proper
chairman is the chief Land Registrar assisted by a land surveyor
- (see 1982 circular), no single case filed at Kericho court reveals this.
| Even with trespass to land there are those cases in which a claim
to tittle is disguised as trespass. How are the elders expected
to distinguish this? It is hemxrd for them to distinguish this given
B that they are not versed in a;gil law, while the chairman in any case
is a layman in the law. This provision therefore exist in theory'and
not in practice and it will be for the courts to pinpoint those cases
that cane disguised as trespass. It‘ is*defect that advocates cannot
appear before the panel of elders. The 1982 circular states that
%y are not expected to appear before the panel. This, in addition
to the defective and obscure provisions of the Act explains the elders
erropecus assumption of jurisdiction in matters that are outside
their jurisdiction and hence further explains the divergence Qf
the law on paper and the actual practice.
As far as legal representation is concerned, this only comes
up when the parties are in court and cases show that in many i_matarxc:es1
the advocates have raised the issue of jurisdiction of &lders especially
that the case touches on tit#le and hence the elders have no
jurisdiction and more often than not the court agrees with them.
‘The result of this is that the parties litigate in court again and
this renders the elders purported verdict ultra-vises the Act and
is therefore mill and void. When this occurs, how can we describe
elders proceedings? Aren't theirppiyported proceedings a waste of

8.
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the parties', the elders and their chariman's time? What of the
frustration a@egienceéby these lengthy procegdure. To the extent

~that the parties finally resort to court,-@fr determination of their

case, the panel of elders serves to protract the procegdure of solving
disputes. And we therefore submit that this was not the intention of
the legistature and to this extent the Act does not serve the interests
of justice?. Further we would like to state that legal representation
thouch a right in the cmxstitutim,‘;}eality‘llonever, is a privilege

$6 those who can afford the legal fees. As a result therefore where

a parti!idosg not have any legal representation, and hence safeguard
iR titfle, are not afforded any protection at all by the Act.

Their titf§les can be enroached on by elders who as we have shown
assume jurisdiction to decide all land disputes. Furthermore, legal
fees is another additional expenses, we should pose one question here,
that is what stops the parties from going to courts in such instances?
Practice shows that the parties end up having their cases decided by
the courts vet these are the same courts which the Act sought to
remove them from. Such are the ancomalies attendant to the new Act.
The Act has created its own problems, further delays in litigation
congestion of cases in courts,infact the Resident Magistrate at
Kericho alluded to the issue of congestion of cases.

On the issuve of jurisdiction, it can be concluded that what is
on paper as the valid jurisdiction of the panels of elders is not
what actually is on the ground. As stated earlier the divergenue
centres of on the defectiwe paper provisions, a®l ignorance and
obscurity of the provisions.what was supposed to be protection to

 the tittle holders exist cly for those who can afford the legal fees

to hire an advocate. Otherwise for those who cannot the fees, the
protection which was emphatically given through the 1984 Act, only

exist in theory. If this is indeed the case, it would mean two legal
systems exist one for the rich and one for the poor. The legislature
did not provide for unmpeachable provision in this issue of jurisdiction.
While the courts on the other hand are passive in the sense that as long
as there is no chjection to the verdict it confirms it even if the

issue revol¥es around titkle. As stated all the awards are basec

on customary law and cammon senfe. The elders in effect are declaring
that there exists other interest in registered areas though not noted
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 in the register. This therefore means that what is in the register

does not reflect what is on the ground. It would be interesting to
see how the elders would deal with family land in the context of

. custamary law understanding) which has been mortgaged/charged by the

mgistered proprietor (not shown as trustee in the register). When
‘asked, hewr if he could deal with such é land, the D.O. Bomet replied
in the affirmitive. Such a case has however not arisen in the district.

If this were to happen, it would mean that the register kept in relation

to that parcel is deceptive for there will be other interest which
though not registered can be declared any time by the elders. This
would in effect discourage charges and mortagages., It will therefore
mean that land loses value as security for credit facilites; and was
this not the pdrpef of registration, Does this not go along way to
imlli_fy one of the cardinal objects of tenure reform? It is our
smx:ﬁ.smm that the enactment of the Act was done without any reference
to other Acgs.

Ancther cbscurity exist in the form of the value of the land. How
are the elders to know that the wvalue ‘of the land they are dealing with
is below £25§00? This is an issue which goes to jurisdiction. The
case of Kipkoskei A chumo V Musa Chepkwony gives us a hint on this
issue. The dispute in this case was referred to the High court because
the subject matter exceeded Kshs.6,000 and therefore the surbodinate
court had no jurisdiction. This figure was at 1971. The dispute in
~ this case was adjudicated upon by the elders in 1983, it is possible
that the cost at the time had exceeded £25,000. The Act does not provide
for a method for estimating the figqu¢re, are the elders to use the
local estimates (i.e. assuming thefhave jurisdiction). It is possible
 that the elders will decide on disputes whose subject matter clearly
~ exceeds this’In same ageas in the district, the cost of an acre is
as high as Ksh.50,000! wiiich estimates then are the elders supposed
to use? This provision then does not augur well for jurisdiction.

In conclusion, it would seem that the new Act would have been
a sigh of relief had it not have been for the restrictive provisions
that accarpany it as regards registered land. Jaccb Ombonyazo' in his
article reckons that most disputes handled by various panels across
the country are concerned with tittle to régistered land. It would
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be almost imposible for the elders to decide cases within their jurisdiction
without touchihg on titfle. If the legal provisions are to be rigidly
followed, then the elders were given pcmeis but divested from them
almost imediately by the seriemsof circulars and the 1984 AmdSment.
It should be stated that the bébming issue at the time of the enactement
was not WHO was to determine land disputes but the problem is WHAT
law should be applied.
3.7 THE MAGISTRATE JURISDICTION (AMENDMENT) ACT VIS A VIS OTHER ACTS

The magistrate juriddiction(Amendment) Act, through the panel of
elders, in same instances contradicts other Acts of parllament which
govern landlaw in this country.

(1) mﬁEﬁiﬁéﬁs 1 Act (cap 302) Laws of Kenya)

One of the areafin which the elders have jurisdiction as per the

~ amendment Act is in connection with the division of or determination of

boundaries to land. The land it refers to is agricultural land as
defined in section 2 of the Land Control Act. In the same Act it is
provided that same transaction specified must get consent of the Land
Control Board or else the transaction will be null and void or if the
land control Board does not give comsent within three months the
transaction will be void. Among the transaction that require the
copsent of the Land Control Board is the division of land into two or
more parcels. The elders have jurisdiction to deal with inter alia
division of agricultural land. s 6(3) (a) of the Land Control Act imposes
restrictions on transmissions (testate and intestate which involyes
sub-division of registered land into two or more parcels. The aim of this
provision was to prevent refragpentation on the death of the prwprietor.
However as shown by the case of Kimutai Arap Koibei Koskei V Daniel
Kipngeno Kitur%l'and other cases filed at Kericho court, the magistrate
jurisdiction (Amendment) Act and the Land Control Act are at variance.
These cases reveal that the Land Control Board is never consulted by
the elders. The case above explicitly shows this, the land was sub-

divided in accordance with customary inheritance laws without any resort
to the Land Control Board for consent. The procedure shown by the cases
is that after the elders' award is filed, the court notifies the chief
land registrar to effect the éivision , in same instances the court's
executive officer whe executes the mutation forms. (We ruirr"-e‘JOf course
assuming that the awards are valid). In the procedure, no mention

at all regard cousent from the Land control Board. Thus fay one would
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ask the effects of such transactions. The Land Registrar cannot

by all means refuse a court order to subdivide a piece of land on

the ground that comsent from the Land Control Board was not cbtained.
When asked about this, the Resident Magistrate was of the view that
since the D.0Os are in most cases chairmen of the Land Control Board,
there was no harm in not seeking itscowsent. To him, it is as if

the prsence of the D.O. at the elders proceedings and he being the
chairman of the Land Control Board is enough to validate the subdivision.
But it is clear that the elders do not play the role of the Land

Control Board neither can the D.O. alone constitute the Land Control
Board. When asked about the same, the D.O. Bamet division was of the
view that when the award has been filed and judgement wntered by the
court, the party seeking subdividion uses the court oréer when appearing,
before the Land Control Board. The problem however is that even if the

- Land Control Board would have refused its comsent on the ground that

to subdivide a piece of land would result in subeconomic units it

will not refuse a court order to do the same despite the results of
subdivision. This in actual fact means that the Board will then be a mere
rbeer stamp and its work is thus rendered absolete as far as such

cases are coycerned. It is evident from the foregoing thati:l either

wayg of approach to the issue, there exist a defect which cannot in
any way be justified. Thes§ is#tresult of enacting an Act in camplete
isolation of other Acts which touches on the same subject matter.

(ii) The Limitation of Actions Act (cap 22 Laws of Kenya)

The amendment Act has no limitation period. As a result of this

. very old cases, same dating to independence days have been reopened.

The Attorney General's circular of 1982 state that "care must be
taken not to reopen old cases." It is not however stated as to how
old cases would otherwise be statute barred. A case to note hexe in
this regard is Kipkoskei A. Chumo V Musa Chepkvm;y%?‘th!ss is a land

~ dispute which is traceable to independence days. The case was before

the High Court in 1971 (H.C.C.C NO 1322/71) where the court issued
a temporary }ayanction with no fixed duration against the defendant.
The defendant did nothing all this time upto 1983 when the amendment

~ Act was in operation when he filed the dispute in the D.O.s Office.
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A panel was constituted and it is on record that the elders and the
witnesses seemed not to know anything about the case. The elders
. award was declared null and void as the dispute revolved on tit#le this
. was pinpointed by cousel for the applicant. Should there be not@nd
to litigations Such a case illustrate that the amendment Act contradicts
the Limitation of Actions Act. Mr. Justice Aganyanya when addressing
menbers of the bench at Kakamegaziémented that although the government
‘had introduced the Magistrate Jurisdiction (Amendment) Act to facilitate
¢ settling of land disputes, many people had misunderstood it and were
‘ '"""opening old wounds even if the cases had been settled by the High
‘court! The Amendment Act therefore revives matters that have been finalised,
a contradiction of the principle of resjud@:ata.

The case of the absurd¢onsequences which the amendment baf
occasioned, have partially been explained i.e. it was an amendment
to one Act in complete isolation of other Acts governing land. The
Act was passed with good intentions but it has occassioned its own con-
fusion. We therefore keep our fingers crossed while hoping that parliament
will clarify the position in thés area of land law.
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CONCLUSION: @)

In this paper we have tried to trace the root of the landlqw problems
obtaining ‘in the country. We have shown that it was not until 185Cs
that a Machinery for Wholesale transformation of traditional to received
tenure was devised. Such machinery involved an adjudication procecs,
 conso1idation of scattered plots into economically Workable Units, and
tiegistration in an official register. It is, therefore, to this wnole-

sale transformation machinery that we trace the current problems.

We have also endeavoured to show the consequences cf an imposidion of an
alien law attendant to a capitalist mode of production to pre-capitalist
society, The harsh reddities of such a legal system manifcsted itself
in the 1970s, years after the first registration process wac under+aken.
It should be noted that underlying the charngcs was a basic philosophy
which involved replacement of what was considered a restrictive static
éconcmy by a modern exchange one. One thing was however overlooked trn
isythat land tenure changes must demonstrably be within the boolers of
acceptability of the people i.e. people must understénd it and accept !
the values which the changes incorporate otherwise any arkitrary QJﬁA?&ﬁﬂ
would lead to a total collapse. The cases we have seen in chapter two
indicate non-acceptability cf the changes irherent in the new igeid It
was, therefore the harsh interpretations of the provision of the new

"law by the courts that forced the legislative to intervene in 1981 to try
and resolve the constradictions between what the new law provided and
what the people perceived as the law governing them in their daily

activities.

An attempt to see whether the new law has brought any sigh of relief to
the peasants is undertaken in chapter three. Such an attemmt involves
the task of asseterining the practical implementation of the Act in the
district. 1In this chapter, we have tried to illustrate the good
intentions with which the magistrates jurisdiction {(Ammendment) Act was
passed. We have, however, tried to show that the Act as enacted and as
read together with the statute law (Miscellareous Amendment) Act and the
AG's circular cannot achieve its intention. The Act only achieves its
intention as long as the elders awards emanating fiom registered land are
not challenged in court by reason that the issues touches on titles which
title has been jelously safequarded by the legislatiye. The amendment
was aimed at solving the injustices occassioned by SS.27 and 28 of the R.I
These sections (as shows in chapter 2) had the effects of extinguishing

custcma}x rights in land as soon as a piece of land is registered uncer
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The result of these provisicns were that people who were otherwise custanarily
entitled could be evicted from their lard as trespassers due to the fect
that their rights did not appear on the register. This was the unfair

situation which had to be corrected. 1t was hoped that the rew Ac+ w~ild do
this. VAJLU»(’UMQ,L ﬂui (CLV\J Qo Cz,,uv{lwth( w\. m fyu a8 geu*'u‘"u V. CJ‘N"F\{L ek
Anes T feeM BTUL Tl & o Tt -

A survey cf the practical implouentatiorn of the Act shows a serious divergence
between law and practice. What was intended to be protected from the elders
enroachmenﬁ its title can only pe protected as the aggrieved party resorts

to court, the very same courts which the Act purpcted to remove their cases
fram. The law that was not to be applied in registered land because cf the
fact that such areas were already under a legal system which puwrocited to ocust
the other, has Jound its way through the backdoor. The Act gave powers to the
elders to decide certain disputes on ons hand, and it took by the other. We
have, tl.erefore, shown that the Acl has its own inherent weaknesscs. Tre
obscurities in the Act which have aided the disparity between law and nractice
does highlight the weakness inherent in the legisiative. The truth is that
contrary to the cammon rhetcoric that parliament makeslaws, it never makes it
but only endorses it. Very few members understand the consequences of came

particular legislatives, hence these go through unchanged.

The practical implementation of the amendment Act is characterised with
oconfusion. What is theor-etiéally the elders jurisdiction is not what it is
in reality. We have tried to give reascons for this. The heads of disputes
conferred on the elders cannot be dealt with efficiently withcut iouching on
title. To this extent the aiendment Act is meaningless. If the legal
provision as contained in the Act are to be adhered to strictly, then the elder
have virtually little or no role to play in registered land. The underlj;vdr.g
problem that has faced the policy makers in this area ever since *he process
Qf adjudicaticn, consolidation and registration was started is the persistence
of customary law in such registered area. The conflict between the two legal
- systems demands a reconciliation of the two. However, a sclution to the
ccnflict cannot be allowed by the production relations which the state wish to
‘m2intzin. There is no mid-way solution to the problem. With the new Act,
therefore, as we have shown, customary law is being reintroduced in registered

land, this is so because the elders awards are based cn customary law.



Of particular attention here are the succession cases which as shown, arise

in these areas and the elders determine them on the basis of customary law,
this is despite the fact that there is the law of succession governing in-
heritance. This shows that law is culture specific. Such awards alsc¢ show
that although tittle may be individualised in one generwtion, succeszicn -
patterns wnich is an intefgral feature of the social life ensures a re-—
conversion to the lineage system in the next generation. Succession cases on
the district are based on the lineage system, with the sons insisting on sub-
division cf their father's land. The machinery of doing this has been affordes
by the amendment Act (though not expressly). But can't such claims be
interpreted as to fall under the beneficial ownership though the lard way be
registered? The truth, however, is that the elders on the distvict ho e assune

jurisdiction in this area regardless of the legal niceties.

The amendrent is a plecemeal modificatica of our landlqw$ which anends only
one statute in isolation of all other statutes. ‘It ic not a surpriss, therefc:
that the new act contravenes other statutes which it did not ircoeal but are
still effective. The amendment Act goes behind the R.L.A. anc defeats the

aims with which the latter was passed. ITn fact it nullifies to an extent the
Objects of tenure reform. This is done through introduction of customzry law
in the registered aregy this has the effect of restoring customary law to its
position during the pre-reform tenure period. Despite the emphatic provisions
that the elders are not to touch on title the exercise of elders deciding cases
goes on undetered. Challenges to their decisions only take place""court and
- this had the effect of congestior of cases in court. As we have showm, theo
amendment Act has reopened old cases, which cases at times date to independence
days (which period, adjudication and consolidation had not taken place in same
areas), this has the effect of rendering the present Zitgle uncertain and more
particularly in consolidated plots. What prevents parties who were disputing
their right ones certain plots during this period from ressurrecting their
claims before the panel of elders? It is cammon knowledge that in central
province and other areas adjudication process was undertaken when same nlembers
of the camunity were absent. What then prevent such persons from reasserting

their claims before the panel of elders.

In total, the new act has came with its own confusion and congtradictioms It
should be stated that the real culprit of the injustices occassioned on the
reasantry is the alien Englich law as embodied in the R.L.A.
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This is the Act that should have been amended arid not the magistrates courts
Act. The problem existing is not and it will not be who should determine

land disputes (this is what the amendment Act answers) but what law should

be applicable. The legislature should not have addressed itself to the
procedure of settling land disputes, but to the substantive law. As long as
the substantive law remains, the problems also will remain unresolved. The
courts, had realised this and hence the attempts to read the R.L.A. in light

of customary law in existence at the time of registration. The legislatide
 should have followed the courts. It cannot be said that the policy makers are
unaware cf where the problem lies. The reluctance to amend or repeal the
substantive law can o CX( I?e o plhatngd&g% the fact that the dictates cf
production relatlons/\cannot allow this. To sum¢ up, we say that the clders,
long as their decisions as regards registered land, are not challenged in court
on the basis of title, their decisions will to an extent mitigate the injustice
occassioned on the peasantry. But to the extent that their decisions are
challengedon the basis that they touch on title, then the problems still

- remains because this will have to be resolved by the courts, the same courts
that appiy the alien law. ' | |
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