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CHAPTER ONE

INTRODUCTION TO THE STUDY

1.0 Introduction

As Okoth-Ogendo pointed out a constitution is: Avpo map upon which the framers
may delineate a whole set of concerns ranginghallway from an application of the
Hobbesian concept of ‘the covenant,” to an authtvieé affirmation of the basis of social,
moral, political or cultural existence includingethdeals towards which the policy is
expected to strivé Hence constitutional-making, is a process whicholives, inter alia,

making choices as to which one of those concerogldlappear on that map.

Thus, how these choices made, would necessarigctaome positively and others
negatively depending on how they involved on thekinga of the choice. Hart asserts
that, unlike the traditional constitutional makindnich considers the constitution as an
act of “completion,” modern constitutional makingpctis on participatory and
conversational “new constitutionalisth." Today there is a virtual consensus that a
constitution should be made democratically. The ewsihnding now prevails that
constitutional process is democratic; only if itparticipatory and all-inclusive in each

stage preceding the final document.

Medhanie argues that constitution-making as it ive® “essentially the distribution of

power,” the way constitutions made, as well asitisstance, is of crucial importance in

! Okoth-Ogendo Hargonstitution without constitutionalisrpolitical economy reflection on an African
political paradox in State and constitutionalism African debate on democracfPublished by South
Africalst edition, 1991), 13.

2 Vivien Hart, DemocraticConstitution-Making (Cambridge: Cambridge University Press, 2003),
Report No. 107.



the political and governance transitions of evaslty. Particularly in polities in short of
national consensus, the participation of all thditipal, ethnic and socio-economic
groups in this power distribution agenda fosterd atrengthens in all of them the
awareness that they are part of the same politgndiorses and sustains the people’s
“sense of commonality” i.e. “the sociological claoh‘We’ that defines a peoplé.This
legitimacy, the sense of “We” minimizes the threathe political stability.

Accordingly constitution-making, if it is propertyrganized, given adequate attention and
resources, can transform societies from the worsté better and if not, to a continued
unrest. These are among the lessons that emermg®dain ongoing study that has been
conducted over the past several years by the UrBedes Institute of Peace on
constitution making, peacebuilding, and nationabreiliation. Through an examination
of 17 case studies of constitution making processesind the world, which have
occurred over the course of the last 25 years, siagu primarily on post-conflict
transitions, the study attempts to assess theitdimt making process for its potential
for conflict resolution and prevention as well as the maintenance of stable peada
date, this review by a wide range of experts styosgggests a basic message perhaps
more so than at any previous time in history, thecpsses by which constitutions are
made matters.

Regassa notes that, constitutional making is agsavhich never ends. Legitimacy,

hence, is also which nations gradually build in tbeurse of implementing the

¥ Medhanie Tesfatsioonstitution-making, Legitimacy and Regional Integm:_(America: Affairs
Council of Northern California, 2010), 45.
* Ibid, p1.



constitution itself by employing different positiveeasures> While this has been the
case, some bodies, who consider the existing Btmogonstitution as if it came through
a faulty process rather opted a zero-sum stanc@sighe constitution. Others, on the
other hand, engaged on the political competitiothuess commitment and feeling of
disadvantages. The view on the making of the cutsth yet remained a point of

difference among actors in the political process.

1.1 Background

Somalia has lacked an effective national governmserte 1991 when the government
collapsed following the ousting of President Mohdrs&yad Barre. Over the past twenty
years, various armed groups have vied for polititahinance in South Central Somalia,
the most recent of which i&l-Shabaab an Al-Qaeda linked armed group which has
opposed the Transitional Federal Government (TH@)i&s efforts to put in place a new
Provisional Constitution for Somalia. But the sitaa in Somalia has been improving
from both a political and security perspective. Taktively peaceful political transition
has taken place alongside the adoption on Auguad1? of the Provisional Constitution
of Somalia, the first official new national constibn in 52 years, currently awaiting
popular referendum. Furthermore, Mogadishu is atse under the direct control of the
Somali government, with assistance from Africanddgniroops. Major cities in the south
of Somalia, including Kismayu have been recoverethfAl-Shabab.

However, real challenges face the new Somalia, WwHesident Hassan Sheikh

Mohamud calls “the third republic”. These challesgell need to be addressed before

® Tsegaye Regassksues of federalism in Ethiopitowards an inventory, in Ethiopian constitutional
law series (Addis Ababa: AAU printing press, 2009), 23.
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the government is able to provide the people of &@nwith functioning and effective
services and protection. Two of the most challepggsues which must be addressed as
implementation of the Constitution goes forward aezonciliation and political
reconstruction, and institution-building. Thoughsittrue to a lesser extent in Somaliland
and Puntland, at this point there are no functigngovernment institutions that can
deliver constitutionally-mandated services to tle®gle of Somalia, of which services
upholding the rule of law are a cornerstone. Thiug,road to lasting peace in Somalia
requires the re-establishment of the rule of laBamalia through effective government.
The adoption of the Provisional Constitution by tational Constitution Assembly on
the August 1, 2012 has marked a notable milestdhe. Constitution is a progressive
document based on Islamic principles that contkéselements of the rule of law and
lays out a vision of democratic governance. It aéstablishes Federalism with a
parliamentary system of government. In order tegaérd the constitution and the vision
it puts forth for Somalia, effective federal ingtibns must be in place. Chief among

them are an effective justice system and an acablensecurity apparatus.

The constitution attempts to respond to historjustices and appreciates that where
security and justice are not available to all elyyairievances may develop that can
cause or inflame conflict. Justice and securityase necessary for Somalia’s economic
and social development, and vital for the protectmf human rights. The current

institutions and organizations that make up theusgcand justice sectors (such as the
police, armed forces and judiciary) are often uealol provide people with adequate
services. In the past two decades, donor investnmetihe area of justice has been

minimal and this has contributed to a paucity oéldied justice professionals in the



three zones of Somalia;: Somaliland, Puntland andtiS&€entral Somalia; the latter

receiving less investment than the other two andash are enjoying relative peace.

The election of the new president and the receotrgg progress againdil-Shabab
insurgents has made both the Somali people anihtirmational Community hopeful for
a recovery in Somalia. In order to translate thaadyvill and abundant optimism, the
government should put in place policies that wiljaent the security gains and advance
rule of law in Somalia. Tellingly, the Presidentshaade Justice and Security a top
priority for his new government. After two decad#scivil war, those involved in the
rebuilding efforts have a unique opportunity tot‘deight.” Specifically, now is the time
for those investing in the future of Somalia to o the development of structures and
systems that are in line with democratic princippésaccountability and transparency,
and to make sure these systems respond to citizedsnwhile also matching the

economic realities and the long-term sustainabdftomalia.

1.2 Statement of the Research Problem

A constitution enjoys a special place in the lifieamy nation. It is the supreme and
fundamental law that set out the state’s basictitre, including the exercise of political
power and the relationship between political esditand between the state and the
people. As the former Chief Justice of South Afridastice Ismail Mohamed, once
observed, ‘a constitution is not simply a statuteclwr mechanically defines the structures

of the government and the relations between themovent and the governed, but i is:

® John Hatchard, Muna Ndulo and Peter Sli@omparative constitutionalism and good governamce i
the commonwealth an eastern and southern Africaspeetive;(New York: Cambridge university,
2004), 23.

® Ugandan Constitution



a Mirror reflects the national soul, the identifioca of the ideals and aspiration of a
nation; the articulation of the values bindingpeople and disciplining its governments.’
This notion has been reflected by many constitgtiadopted in Africa in late in 1990s.
The constitution of Uganda is an example, whichvigles that the constitution is to build
a better future by establishing a socioeconomicpilidical order through a popular and
durable constitutiof.Principally the constitution is the supreme docotmef the land,
which enhances and protects the democratic vahgr@nciples. As a result, it has been
renowned that viable and durable constitutions @layital role in the effectiveness of
democratic institutions.

Somalia is a history beset by conflict, with shmetiods of peace interrupted by ferocious
periods of oppression, civil war, militia activitgnd foreign interventiofisuntil the State
finally collapsed in 1992. Yet it would be inaccie@o assert that all Somali institutions
failed. As will be shown briefly, with respect tbet justice sector, some traditional
Somali institutions survived, in particular the wmmary cashier system of law and a
system of the Shari'ah, the Islamic |&Beyond custom and the Shari'ah, however, and
with the support of the international communitySamali statutory legal culture has
survived. It is a tattered system and much worktrbesdone by both international and
domestic actors to restore it, but distinct Sorstdtutory legal traditions at least survive
in the four Somali constitutional texts considerethis study. There is thus a foundation

upon which, in time, legal institutions worthy dietname can be built.

" Ugandan Constitution

8 Othman MahmoodThe Root Causes of the United Nations Failure im&l@: The Role of
Neighbouring Countries in the Somali Cri¢®&omalia, 2006), 3-14.

° Xeer is a customary and informal legal system, rebye tribal elders resolve disputes between
members of clans and between clans. EImi, supeahad1-32.
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However, the Provisional Constitution passed byGbastituent Assembly in Mogadishu
on 1 August 2012 envisions more than a system stoowary law and a legal culture. It
creates a federal and state judiciary, headed IGomstitutional Court and Judicial
Service Commission; it promises a wide array ofdamental rights to Somali citizens
which are to be protected by the judiciary and dédls for a series of laws to be
promulgated to implement its provisions. Howevee turrent reality in Somalia is an
enormous need for institutions and human capagcityrder to ensure that the Provisional
Constitution does not become a mere piece of ‘paecit’ irrelevant to the lives of
Somalis'® This study, therefore, sought to examine congitumaking in Somalia: a

critical analysis, 1960-2013.

1.3 Objective of the Study
The overall objective of the study was to critigaixamine the constitution making
process in Somalia. More specifically, the studyed to:
i. Provide an overview of constitution-making procasseSomalia;
ii. Examine the institutional capacity of the Consittnél Court in Somalia;
iii. Analyze the role of local and international actiorshe constitution-making process

in Somalia.

1.4 Literature Review
In the state of nature as John Locke observessibduk, ‘Two Treatise of Government’
there was a system of governance in Africa befoeecblonization. Somali as a British

protectorate had a traditional system of governamtech encompass the powers, and

9 Terrence Lyons and Ahmed Samat&gmalia State Collapse, Multilateral Intervention, and
Strategies for Political ReconstructigBomalia, 1995) 23-24.
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functions of the modern democratic governance. Kénlthe current contemporary
political structure, Somali had no a written corgiton which guarantees the fundamental
rights and freedoms of its inhabitants. Moreovheré was no unified and centralized
political authority. On the contrary, the politicgttucture was divided into clans and sub-
clans. It is, therefore, impracticable to have astibution in this traditional political
structure. It is highly reasonable to argue that the current democratic system, which

requires a written constitution and its monitoringtitution*

Othmart? observes that during the colonial epoch, the Sowas governed directly by
the queen’s representative, the governor, who eseztcall legislative and executive
powers. In 1946 an advisory council was establishbith consisted of 48 selected by
the governor from different sectors of the commyrilthis council had no legislative and
executive power. In 1955 the legislative councilsvgat up under the ‘Somali Order in
Council 1955’. The council composed of 15 membead presided by the governor. In
addition, there was another two orders, which cante force in 1959 and 1960
respectively. None of these two orders establighedparate body, such as constitutional
court or other relevant institution, which protettts rights and freedoms of the citizens.
The only reasons that can be justified why thesagersr or constitutions did not
institutionalize a constitutional court are the tpolitical systems are different. Before
the restoration of the independence of Somali i®119Somali had practiced a
parliamentary system, which did not separate theep® of the state. Conceptually the

doctrine of separation of powers obliges the dorsiof power into three different

1 John Hatchard, Muna Ndulo and Peter Sli@omparative constitutionalism and good governamce i
the commonwealth an eastern and southern Africaspgetive(New York: Cambridge university,
2004), 23.

2 bid, p 6.



branches (legislative, executive and judiciary)e Judiciary is one of the key institutions
of this presidential system by which Somali adoptedBorame in 1993. It is the
constitutional court, which protects, develops, ardes and promotes the constitution
and constitutional justice. After the unilateratasgsion from the rest of Somalia, Somali
developed its first post-Barre constitution in 1987committee nominated by the former
House of Representative drafted a draft constiutio it a constitutional court was

constitutionalized which serves as a watchdog efctimstitution.

1.4.1 Ethos of Constitution-Making

Gobeze asserts that constitutional history dictdtesorigin of written constitution dates
back to the late 18century in America, and therfFiench, following the revolutioh®
Since the period was the time when peoples wenggging for liberation against
autocratic governance, constitution was limitedydallimit the government and stipulate
people’s right. Later, after it began to be adopigdlifferent polities; it started to take
different meanings depending on the ideology aadition of the polity where it was
developed and grown. Hence, though the Americanematlie to its prominence in
originating the concept of modern constitutionaliamd its cross bounddfy is often
taken to be the only way of understanding, corsbity it is yet proper to understand a
constitution as it is perceived in different cutband ideological contexts. Such changes
in meaning, purpose and forms of constitution sthoalso be viewed as part of

constitutional development.

13 Gobeze NegedeConstitution, election and democracy in Ethiogfmharic). (ASEOP: publisher,
America, 2004), 59-60.

14 Mattie Ekra, The New Ethiopian Constitution: First Thoughts othriical Federalism and the
Reception of Western Institutighéddis Ababa University: Harvard University Pre2610),14
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Accordingly, Daniel® states that different ways of understanding atitotisn emerged,
such as, constitution as a frame of government @nodection of right, as modern
adaptation of ancient traditional practices, cang8tin as revolutionary manifesto, as a
code and political idea. Constitution as a framgafernment and protection of rights is
the original US model. The model took the pioneethie level of its transplantation in
different parts of the world. Aimost all modern giels’ constitution, including Somali,
took the form of the US model. Mattéfa constitutional comparativist, describes the
constitution of Somali as it followed the rhetogart of the structure, and many of the
categories of the American model. This model maistéhe idea that a constitution is or
should be meant to lay the framework of the govemimthe basic institution, structure
and mechanisms through which the polity can fumcfowoperly and democratically.
Also, as a protector of citizens, it's audacioudane rights to be superficial and attach
mechanisms for their enforcement. Constitutionthis module are designed in a way to
answer the changing demands of the generation;ehtrece is no need to abrogate the
whole constitution in the aftermath of each genenat Yet this does not mean
amendment is not justified.

The constitution as revolutionary manifesto, whigloften named interchangeably with
the socialist model, is both developed and growthiwisocialist/communist ideology. It
is known that the communist ideology is centeredhenstruggle for the liberation of the

working class from the rich oppressors. Constituiio socialist ideology, therefore, is a

®Dainel EspenConstitution-makingThe Pre-eminently political aqiNew York University: Public
Law and Legal Theory Working Papers, 2010), 23.

16 Clarke Walter and Robert Gosend8pmalia: Can a Collapsed State Reconstitute I®elh State
Failure and State Weakness in a Time of Terf@dfashington: Brookings Institute Press, 2003), 129-
158.
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plan of action or instrument towards liberating fpecific group i.e. the working class. It
is a document which describes the rights, respditigb and powers of those to whom
the constitution is targeted and those who takelghd in realizing these ideals of the
constitution. In relation to its being a programgcis constitution will only have the age of

the polity which developed the program.

Elter observes that Constitution as a modern atlaptaf an ancient tradition represent
those countries which only have unwritten consbnal convention like Britain, Israel
and New Zealand. In these nations constitution is a collection efidamental rules
developed through time marking the adaptation @& treat tradition to changed
circumstances. These polities have a deep-rootedmament to the ancient and
continuing constitutional tradition developed ineith history, religion or both.
Constitution as a code and political idea is alswtleer way of understanding
constitutional adaptation in a different polity. Mever, in spite of their differences in
forms, purpose and meanings, constitutions shargasifeatures, in that they are power
maps, reflect the realities of power distributicere fundamental laws which set
fundamental issues of the polity and, are, whickehgtringent amendment procedure as

opposed to regular laws.

" Elster, John. Forces and mechanisms in the cotistitmaking process, Duke Law Journal, Vol. 45,
1995 at

366, available at http://links.jstor.org/sici?sied 2-
7086%28199511%293%3A45%3A2%3C364%3AFAMITC%3E2.0.BB%2A,consulted on August
03, 2010, He described, however, in some courtkesn France and Hungary fundamental laws like
electoral rules are not set in the constitutionileMm some others it is stated only in a generahs.

11



1.4.3 ‘Democracy,” Constitution and Constitution-M&ing

Piotrowski contends that unless we need a majbyignt, we may describe democracy
as majoritarian rulé® He further states that if we demand a more stahdeall-inclusive
polity, democracy should mean more than the siniptens of a majoritarian rule.
Scholars often, therefore, have stated limitatiorsionple terms of democracy. Peczenik,
for instance, provided a broader meaning of denoycrpolitical representation of the
interest of citizens, majority rule, participatiohcitizens in politics, freedom of opinion,
the protection of human and political rights, legattainty, and division of power and

responsibility of those who are in powkt.

Dahlv pointed out certain criteria: voting equaliigt decisive stage, effective

participation, enlightened understanding, finaltcolnof the agenda and inclusiveness for
a democracy not to create majority tyr&ftn spite of the difference in length of lists of
criteria presented by different scholars, thereaiscommon understanding that in
democracy rights to be protected, the majority ¢b anly within the prescribed rules,

legal certainty and an all-inclusive political emnment. Thus, democracy should be
understood as regime capable of building polittmahmunity in harmony.

Constitution and democracy are often inseparabdalsg as the latter is unthinkable
without the presence of the former. One may dar@igprove this truth mentioning the

strength of democracy in those nations which ordyweh constitutional convention.

Primarily, it is unfair to assert that countriessimort of written and packed constitution

18 Piotrowski WrightCommentary introduction: Democracy and constitutione without the other
Connecticut law review(New York: Cambridge university, 2010), 852.

19 Aleksander Peczenikivhy constitution? What constitution? Constraintmajority rule in why the
constitution matter(oxford university: Oxford university press20028-19.

201 undstrom Mats The moral standing of democracy, in why constitution matter (oxford

university: Oxford university press, 2002), 72.
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are without constitution. As it is attempted to dédse earlier, constitutions may take
different forms depending on the Juristic-politicadalities of nations where it is
developed. Yet, all nations possess a documentwhey refer to as a higher law, which
set fundamental matters and can only be changdd refatively stringent amendment
rules. In Israel, for instance, after decision twmthave constitution in a coded way is
made, fundamental laws constitutionalizing its $éagive, executive and judicial organs,
the presidency, the state lands, civil-militaryateins, and the status of Jerusalem have
been enacted since the early 1950s.

Elster observes that Israel's Declaration of Inddpace (a covenantal document) has
also been given quasi-constitutional status bycthets in lieu of a formal bill of rights,
since it specifies the basic principles of the megithough yet there exist unsettled issues
such as the status and powers of local governnrerirdgroversial ones such as a bill of
rights. 2 These laws a part from regulating more fundamentains; most of them
contain a provision that they cannot be modifiedrdya state of emergency. Thus, it is
unrealistic to reach to a conclusion that thesents have ensured democracy without
rules, as a constitution is nothing else but aectitbn of fundamental rules.

Whether constitution has often ensured democracyigtory is another valid and
practical question. Although country specific argunts for the failure of each
constitution might be raised, democracy also regua commitment to be faithful to the
constitution. Since it is the constitution whichtaddishes and protects democratic
principles, it is important to respect and endire ¢onstitution so that democracy also

does. One way or another constitution plays a deatiocfunction in many ways. As a

2 bid, p11
22 |bid
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fundamental law of the country it provides the feamork so as to ensure smooth
operation of political system by channeling the resgion of politics through a
prescribed rules and institution, it establish péalcmeans for change of government, it
solidify the political community by affirming commovalues, and also by declaring
equality of all groups to participate and take adage in all forms Constitution making
on the other turn is a crucial moment where we shoa constitution to be either
instrument of democracy or discrimination, inegtyalisocial unrest, a legalized
dictatorship or others which define undemocratikitypo

To use Sajo’s interesting typology in describingvhmportant the process which created
the constitution is or as it may leave whateverkmaar the polity to come, he stated: “if
one is born with the aid of forceps, the surgicarks remain®® Owning to the mothers
alcoholism or syphilis, the infant may need to ugdea long period treatment, generally
lasting impact.” In constitution making also botte (process that we prefer to use and the
substance we choose the constitution to hold ig waportant in the fate of the future
polity. A constitution, which is made by particigat of all groups or made possessing
the finger print of all, is likely to create a m@&ble and democratic polity.

The 1990's Nepal and the South African constitutiare right instances where
constitutions resulted on social unrests and sawhksions respectively. On the other
hand, as Gafi rightly pointed out, many internal conflicts udyatevolve on the
structure and identity of the state and also ondis&ibution of power, which at one

point, at least are constitutional disputes. Acocly, the resolution of this dispute often

% sajo AndrewLimiting government: An introduction to constitutaism, (Budapest and New York:
Central European University press, 1999), 18.

#Anikster Gahi,The Role of Constituent Assemblies in Constitulitatking, Institute for Democracy
and Electoral Assistancat (Nepal: Jhalak Subedi, 2010) 2.
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starts from changing the constitution which deleditthe structure or issue of power
distribution which has been contested. Constitutroaking, therefore, marks the
beginning of new relation on the basis of mutualermstanding of what led to instability
also guaranteeing the interest of those at stakes mutual understanding, peaceful
resolution of conflicts and recognition of all gpsy on the other hand, develop mutual
trust among political factions in any political mégtion and fosters democratic culture
which is the beginning of constitutionalism.

Lane and Essron argue that Ensuring democracydaisend on the kind of democratic
institution we opt our constitution to holtf. Constitution crafters must make difficult
institutional choices that will have far-reachingnsequences for governance. The form
of government (whether parliamentary or presidéntianitary or federal structure,
judicial review, choice of electoral system, andation of horizontal accountability are
all crucial in shaping the behaviors of politicéyers. Institutions not only can affect the
qguality of democratic governance but also can lehedmselves to certain policy
outcomes. Skilful and conscious constitutional mgkiadapts institutions to local
circumstance, which is easier if the process isig@thy inclusive. This in turn asserts the

fact that the process and the content choices gd imahand.

A far- reaching change to fundamental politicalerutitizen’s interest for a more
democratic and accountable governance and intenatipressures sought for more
democratic new credentials in today's polity. Adatingly, Drasseéf affirms that

constitution making has long become a regular aeoge in all coroners of our modern

% Jan-Erik Lane and Svante ErssBhge new institutional politics: performance andanrnes (London
and new York: Routledge, 2000).48.

% Dressel BjoernStrengthening Governance through ConstitutionaloRef (Thailand: The Pacific
Review, 2010), p.13.
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world. More than half of 200 national constitutioinsexistence today are less than 25
years old. In the last decade alone, roughly 70rgimg democracies have completely re-
written or substantially altered their constitutid®90 to 2000 only 17 African countries,
14 Latin American countries, and nearly all postocaunist Eastern Europe and former
Soviet Union has altered their constitution. There also many which currently changed
their constitution such as Kenya, Nepal, Sir Lankag Bosnia Herzegovina, and
Bolivia. Turkish and Madagascar are also amongonatvhich very recently changed
their constitution. This drastic and emerging attivnot only reveals the increasing
importance and purpose of constitutions but alsa lonew epoch to the conception and

practice of constitution making.

In previous times constitution making was consideas an act of completion or a
document written to the public. In spite of the tamm word “we the people” the process
that created the United States constitution waarlgle very elite-driven enterpri$éThe
Constitution was not approved by a unanimous voteven by a majority of all persons
in the country at the time. It was approved by gonity delegates to the conventions in
each state. These delegates were elected by aityafathose who voted for delegates in
the convention. Though voting requirements varieth \Wocal jurisdictions, in no place
were women, blacks and poor white men. The Americanstitution, which is the
originator of the traditional constitution makingdawhich endured for more than 200

years was, therefore, made only by a wealthy aagesty holding white males.

%" Rubin, Barnett. Constructing Sovereignty for SecurityCooperating for Peace and Security:
Evolving Institutions and Arrangements in a ContektChanging U.S. Security Poli¢¢€¢ambridge
University Press, New York, 2012), p.56.
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Besides, Sajo states that the delegates in Phplaideconvention were sent only to
correct the defects of the articles of the confatien.”® The delegates then contrary to
their primary mission reached to a decision to fdate a new constitution without
consulting their respective state congress. Monedviadisorf’, who chaired the
convention and had his own note, had strong a$settte process to be made officially.
Publicity, he argued, would have afterwards reqdekegates to maintain their ground,
whereas by secret discussion no man felt himsdijexbto retain his opinions any longer
than he was satisfied of their propriety and tramid was open to the force of argument.
He said secrecy enabled members to change thedr wiien they are persuaded by truth.
Thus, secrecy was the principle in Philadelphiae Tinocess that created the United
States rather gives emphasis for stability andomatity of the document than for
democratic principles like participation. This walso what characterizes the traditional
constitution making in other parts of the worldefch, Russia Germany, Japan and
others. Apart from this, the Japanese and Germastitation making was dominated by

the external occupants’ i.e. allied powers.

Japanese constitution which is still in work wagtten by two dozens of Americans
during Japan’s post war occupation, virtually with public consultation. By February
1946, the occupation’s government section had peelpa rough draft, the so-called
MacArthur Draft, which reflected General Douglas dahur's personal philosophies.

The Germany’s constitution making had also sinstary>°

2 |bid, p 14.

»|bid, p 9.

30 Alicia Bannon, Designing a constitution—Drafting process lessoanfr Kenya (Oxford: oxford
university press, 2010), 26.
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The modern day polity, however, has declared a m@@d unprecedented era to
constitution making. Designing a constitution behan closed door like what has been
before 200 years, whatever purpose argued to bamhtionly an outdated tradition but
also is undemocratic. In today’'s polity a democratonstitution is no longer the one
which only aspire to create democracy but also Wwisccreated democratically. There is
an emerging notion that constitution themselves b® designed based on the
norms/principles of democracy. The new constitwdlmm, therefore, borrows from the

ideals of democracy, to ensure that the populatevidved in the process to create the
document. It is now connected with the concept gbypar sovereignty which is the

founding pillar of democracy. As long as sovereygig to reside on the people, the
people must also be able to fix the powers andorespilities of their representative in a

democracy.

1.4.4 Legitimate Constitutions: What Counts for a égitimate Process

According to Regassa constitutional legitimacyhis tegal, moral and social tolerability
of the document by all who are ruled by*{tA constitution enjoys legitimacy when the
public regards it as justified, appropriate, orevthise deserving the support for reasons
beyond fear of sanctions or more hope for persvedrds.

Bilgin, also argues legitimacy of a constitutiorquees a genuine social acceptance,
where the relevant public reverses and honors bwhpolitical intention, expression

behind the constitution and legal forms and fouiodal institutions instituted by the

% bid, p 2.
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constitution>? It is which create a sense of ownership or whigate a feeling up on the

people that the document should be obeyed ordsigect-worthiness.

Legitimacy in general requires the acceptabilityha process-content analysis. Not only
the process needs to be participatory, the vapuessiples, rules and institutions adopted
must be the one which command respect and loyéltyeopublic. Yet, it is also valid to

argue that the acceptability of the process is ldapaf justifying the substance. Because,
If the text is the product of the genuine deliberatof all groups; there couldn’t be any

legitimate reason to question the validity of toatent.

Unlike the traditional approaches which used towvieonstitutions as an act of
completion, the new constitutionalism focuses ortigipatory constitution-making or
conversational constitutionalism. The new appraaatharacterized by transparency and
broad-based public participation. As a result,ldggtimacy of the constitutional process
and the constitution itself is measured by the eedgo which the process is participatory,
open, democratic, socially inclusive, transparpagceful, faithful, and where those who
adopt the constitution are democratically elect@eveloping a legitimate constitution,
thus, requires different but equally important s®sr of actiond® Establishing all
inclusive Interim arrangements, democratic repreegem in both bodies which draft and
adopts the text, a genuine deliberation of the gescembracing all factions, and
empowering a neutral and proper body to oversigatgrocess are all at the heart of a

legitimate process.

%Jack Bilgin,Respect worthyFrank Michelman and the legitimate constitutiilarvard University:
Oxford University Press, 2004), 39.

33 Neil Kritz, Constitution-Making Process: Lessons for Ir@&pngressional Testimony presented to the
senate committees June, 20(8ew York: Cambridge University Press, 2003).
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1.4.5 Interim Arrangements

Erato contends that what gradually emerged fromrSpetween 1975 and 1977 in South
Africa between 1991 and1996 and now in Nepal, d¢otistnal change has often
involved interim constitutions3* Interim arrangements also known as transitional
governance occurs at hinges between the past sgbgosbe repressive regime and
future stable and all inclusive state. Interim ag@ments are institutional bridges to
peace, stability and for a permanent democratittuti®n, although this couldn’t work
for Somalia, which seems stuck with a series ofually permanent “transitional
government.” Interim arrangement includes interiongtitution or equivalent and a

government formed under it.

As the main purpose of having such an arrangensettt have some authority in place
while decisions are being made about the charactem more permanent and
participatory government, interim arrangements aften a result of inter elite

negotiations than direct popular participatidnAllowing elite’s participation in the

formation of the arrangement is essential as iviges actors with information that is
likely to give them a competitive advantage undex permanent regime. Those who
involved in the interim arrangement have the paaéto tilt the rules of the game. Thus,
interim arrangements should demand a broader ramigson and effective participation

of all groups which allege to have a normative rolain spite of whom takes the

3 Andrew Arato Post-Sovereign Constitution-Making and Its Pathgloglrag, (New York: New York
Law school Law Review, 2007), 539.

% Guittieri, Karen, and Jessica Piombaferim governments: institutional bridges to peaard
democracy(Washington Dc: United State Institute of Peamsg, 2007), 3.
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initiative, all actors should have given equal laamghg power in the determination of

both the procedure and substance of the permaeginte to come.

In South Africa, the ANC, which took the lead imadoating apartheid, had an interest for
an independent elected assembly to draft the ¢otisti. However, the NP and other
smaller parties representing minority constituencieared that an elected assembly
would negate the purpose of negotiations and resultmajority rule without
constitutional safeguards to protect effective miggoarticipation in political decision-
making. This dispute was eventually addressed girahe formula of first holding a
multi-party constitutional conference where all tfess, irrespective of the size of their
constituency could participate as equals to decate constitutional principles and the
structure of a transitional government. Then thblipuvould elect the parties to form a
power-sharing transitional government and the detegto an assembly that would draft

the final Constitutiort®

Interim arrangements as noted by Redlre usually meant to: (1) to clearly demarcate a
break from the past and to immediately remove theksments that are clearly
objectionable or repressive.; (2) Clarify the bdsgal rules and governmental structures
during the interim period, allowing society to mo¥erward with a minimum of
disorder.; (3) And most importantly to set down stational principles and guidelines
for a legitimate constitutional process. The estabhent of a transitional arrangement,
primarily, is to reveal that the former despotiatet which calls for a new constitutional

order, does not have any more a legal and morabre¢o stay. This in turn has the

% |bid, p 19.
7 Ibid, p 19.
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advantage of establishing a level playing fieldtlas country embarks on a deliberate
process of restructuring the state and determithiegules for access to it; building trust
among former foes, and ensuring that there is goession to conflict or oppression. It
thus helps all groups to have equal bargaining powenapping the new state. This is
true of almost all constitutions- making, as iteoftinvolves a situation of rebuilding the
state in a new way or otherwise in deciding isassause the previous regime is either
not all inclusive, democratic, or needed a newadamider.

Since constitutions are almost often made in timesrises (a time when the existing
arrangement have been shown to be illegitimafshme degree of peace and stability
have been tried to be established in all interimragements. Peace and stability are the
cornerstone of a legitimate process. Without tloer efforts for inclusion of all
segment groups or effective public participationfoecement of the agreed principles
and generally the smooth operation of the procefisnat escape to remain rhetoric.
Making sure that the country is not in a state iegs and the situation is where
individuals can exercise their freedoms, therefbees to be the primary task of interim
arrangements. Yet, a mere stipulation of desirescreate peace doesn’t suffice,
particularly, in a transition period. There shoaldo be an effective consensually created
enforcing mechanism and a commitment to realizéherpart of all those concerned. For
instance, there has to be a court, though not gtrah least neutral and a legally
constituted national army or police force. In Samafor instance a turbulent security
situation hampered the process. Because, there meer@ legally established national

army and police force.

% Donald Horowitz, Constitution- making: a process filled with congtta constitutional studies
(London: Yale University Press, 2006) 45.
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1.4.6 Public Participation

As Madison considered the difference between a&sy$bunded on the legislatures only,
and one founded on the people, to be the truerdifte between a league or treaty and a
constitution.”*® Though there are many differences in terms of &l constitution
making, one of the important elements is peoplei®lvement. While a treaty lacks a
direct peoples’ involvement constitution makingelegls on public involvement.

Elai notes that Public involvement in constitutioraking has long begun to be given
different explanation*® Popular sovereignty is the deriving notion behimations
struggle for democracy. In fact, it is the most coom provision, therefore, which has
been construed as the universal value of world t¢atiens and of modern democracy.
Most constitutions of the world also declared thenpcy of popular sovereignty and that
ultimate power resides with "the people”. Modermstdutions, more importantly,
regarded the people not only upon whom sovereigggides, but also the source of the
constitution itself. Hence, if sovereignty is indeeested in and flows from the people
they should also be able to determine how it shbaldelegated and exercised.

Gahi adds that the emphasis on popular sovereignpragmatic reasons for popular
participation** Until people are not given the power to choosertieire of government
and the society they prefer to live in, it is memghess to talk about sovereignty of people.
The concept of sovereignty and participatory demogrthus, are so much linked with
one another. In fact, participatory democracy h@as heen accepted as the quintessential

for genuine democracy. Besides of this, particgpahas now begun to be considered as a

%9 Drinker Bowen, Miracle at Philadelphia, The story of the Consiibmial Convention May to
Septembe(Atlantic: Atlantic Monthly Press Book, 1996), 229

0 Neil Kritz, (1996).On Amending Constitutions: The Legality and Legity of Constitutional
Entrenchment(Atlantic: Atlantic Monthly Press Book, 1996),.29
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right under international law. This has been exydi on Canadian Case, Marshall v
Canada, where the leaders of the Mikmaq tribalespdirought a complaint against the
Canadian government alleging that the governmentexxluding them from directly
participating in a series of constitutional conferes, had infringed their right to take part
in the conduct of public affairs of their countcgntrary to article 25 (a) of the ICCPR, to
which Canada is a state party. The UNCHR in 19@tdfte years of its submission
ruled that participation in constitutional confecea constituted a conduct of public
affairs. In reinforcing this decision, the UNCHRane of its general comments issued on
July 12, 1996, has stated right to participate wolip affair under art 25 also includes the
citizen’s right to directly participate to choose @hange their constitution. Thus, the
General Comment in so doing explicitly expand thepg of democratic participation
beyond the act of voting.

He goes on to state that more than anything elsbligp participation in modern
constitutional-making is so important because ihastes the legitimacy of the
constitution. The question of legitimacy of the stution is concerned with how
making a constitution's command the loyalty andfidemce of the people. A constitution
should be generally understood by the people awndpsable to them. A constitution
cannot hope to command the loyalty, respect, anfidence of the people otherwise. To
achieve popular involvement in the Constitution-mgkcertain requirements have to be
satisfied. Primarily, particularly in countries whedemocracy is a novel concept,
educating the populace must often precede oth&s.tdhe education campaign may
generally have two elements. First, the populatrarst be educated about the role that

they will play in the formulation of the new constion. Then, the populace must also be
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informed about how democracy and constitutionatesacy works in general, and more
specifically, about the possible considerationsilabke to them in forming the
constitution. This task is not necessarily easydsunany African experience revealed, it
is possible, even in societies where the literaatg rs quite low. This public education
process permits the public to be consulted on whape the constitution should take.
Their views on such things as the form of governnfea., a monarchy, parliament, or
presidency), the vertical sharing of power (i.eungtary state or a federal state), minority
issues (i.e., indigenous languages or minorityusicn in politics), and other general
concerns should be taken into account.

This task is often coordinated by the constitutiocemmission, either appointed or
elected, to draft the constitution and submit igeher with the public opinion to
constituent assembly or to the body which ratiffesfinal draft. It is a mistake to attempt
to short-circuit this process. For example, in sorases, commissions have tried to
conduct civic education and popular consultatiomabne phase. It is strongly urged that
these generally be treated as two distinct phagdékeoprocess. The public education
phase provides an important vehicle to broadlyeseate information regarding the
constitution and the constitutional process, andi@hd information on the basic themes
that should inform the new constitutional framewoHowever, the synthesis of the
results of the popular consultation and incorporatnto the constitutional draft has been
a challenge in certain cases, and requires prdaening. In East Timor, for example, the
constituent assembly focused on a draft preparethéydominant political party that

ignored the results of the popular consultaffon.

2 |bid, p 14.
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Secondly, the public consultation, on the otherdhameed to be all inclusive and
extensive. Consultation must not be limited toehte or principal power dealers, but all
classes of society must be afforded the opportunityarticipate. Ordinary people must
be empowered to make effective contributions todbleate and they must be provided
with the necessary and extensive channels to geté&c The South African experience,
for instance, took three forms: the community baisthe media liaison and advertising.
The community liaison involves face to face withmieers of the constituent assembly.
This direct argumentation has augmented peopl@isesef ownership of the process. In
the media campaign, on the other hand, the assemalslyised both print and electronic
Media. Using all these channels, the assembly lzasged extensive civic education and
expressed the importance of the process. Advagtisaison on its turn increased the
people’s awareness using different media includhitigoards.

The advertisement was also exceptional experienceising ear and eye catching
phraseology like the famous one “you’'ve made yoarkmow have your say.” Besides,
the assembly also used information technology &seininate the ongoing process
through home pages. More importantly, both the amess raising and consultation
campaigns shouldn’t fall in short, of physical dadguage proximity. There has to be as
much effort as possible to avoid language bartierseach all segment groups on the
language they understand the discussion. Geneth#yprocess needs to be accessible

(both physically and technically), open and tramepato the publié?

3 Ibid, p 12.
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1.5 Literature Gap

The fact that there are a handful, if any, aftér r@isearches on the subject has made
many, particularly, law students foreign to thetdrg of the making of their constitution.
The study, therefore, on this regard would servex ggominent reference for readers
interested in the subject. Constitution makinglislout redefinition of state by creating
a new identity for the nations. Given the poor doeatation culture in the country, this
study would also play a role in recording this pnoamt nation’s history. Moreover, as
the issue is yet unexplored, the study would hdse an inspiring role for others to

engage in an in-depth study on the subject.

1.6 Theoretical Framework

A theory of constitution-making: New Constitutiosah is a theory of constitution-
making that is gaining increasing acceptance; éalhesince the United States drafted
its constitution in 1789 largely in response to tfelures of the Articles of
Confederation. The constitution that emerged, aé agethe ensuing amendments, has
created a very stable democracy and constitutisygtem, and as such, this undertaking
was unguestionably a success. However, the pratedscreated the United States
Constitution was clearly a very elite-driven entesp, focusing far more on stability than
on such things as human rights, or even particigatemocracy. This can be rationalized
by looking to the era of history in which it waseated, but in more modern times, it is
debatable whether the United States process woelddmsidered a good approach,

regardless of the outcorfié.

“ Ibid, p 1.
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The Somali experiences, and others, have takemryadiferent approach, one which
takes a far more expansive perspective to democfadgeferred to as “democratic
constitution-making” or “new constitutionalism,” ihapproach has gained increasing
acceptance as an adept technique to use in poicta@ituations (which is often the
situation involving new constitutions in our modesra). Though they are not directly
connected, the concepts of new constitutionalistd eonstitutional principles have

developed somewhat in tandem.

New constitutionalism is based on the premise filab constitution to be legitimate, it
must have the support of the people. Without thggtimacy, there is less assurance that
either the constitution or rule of law generallyillwbe willingly accepted and
internalized. In order to achieve such legitimaogw constitutionalism borrows from the
ideas of democracy, to ensure that the populacevadved with the process of drafting
the constitution. Such involvement usually comnesnwith public education, which is
often a necessity in countries where democracy mowel concept. This education
campaign will generally have two elements. Fifs¢, population must be educated about
the role that they will play in the formulation thfe new constitution. Then, the populace
must also be informed about how democracy and itotishal supremacy works in
general, and more specifically, about the posstolesiderations available to them in
forming the constitution. This task is not necegaasy, but as the Eritrean experience

revealed, it is possible, even in societies whieediteracy rate is quite low.

This public education process permits the publido#oconsulted on what shape the

constitution should take. Their views on such tkiag the form of government (i.e., a

% |bid, p 8.
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monarchy, parliament, or presidency), the vertishhring of power (i.e., a centrist
unitary state or a federal state), minority iss(ies, indigenous languages or minority
inclusion in politics), and other general concesheuld be taken into account. These
public consultations often target certain demogi@eplbf the population, to assure that
the final result is as inclusive as possible. Tédsication and consultation role is often
done by some form of a constitutional commissiohjcw can also call for proposed
constitutional drafts to be submitted to them. #&ié material collected will then be
combined, perhaps in the form of a “working docutifeand presented to another body

charged with creating the constitution, such asrettutional assembly.

While the commission may be appointed, it is venportant that the assembly should be
elected by the general population, ensuring thasehelected to represent the people.
This constituent body will then be charged withfting the final constitution, but only
after full consideration of the issues raised tigtothis public consultation. Finally, when
a document is drafted, it is then to be ratifiedthy people, giving the people the final
say. Variations on this approach exist, and vewy ¢enstitution-making processes have
effectively completed all of these steps. Howeaar; form of new constitutionalism will
require three basic factors to exist before thegss can succeéd.

First, as described above, there must be socihlsion in the process. Second, freedom
of speech and expression must be assured, forwosigerthese efforts for public
consultation will be in vain. Third, there must peneral security, for without this, the
other efforts for inclusion and for freedom of exggion could face insurmountable

obstacles. Perhaps what is most intriguing abast fglocess of constitution-making is

“% Ibid, p16.
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that it not only adds legitimacy to the final canhdton, but it can also provide the
groundwork for a stronger democracy to take shapemthe new constitution comes
into force. If done properly, the process can insithin the population a desire for—and
respect of—rule of law, enhancing security. Thhe,gurpose of constitution-making can
be seen as being less about creating actual justicke form of substantive rights), and
more about creating the desire within the poputetipseek access to justite.

The promise of new constitutionalism can be cleadgn in post-conflict situations. By
allowing opposing sides to come together and wogether in creating their shared new
constitution, and by assuring that all sides havaeavship in the process, it enhances the
new constitution’s, and the new government’s lewgity. Of course, there is no
guarantee that new constitutionalism will thus asfeace. But, it is one more tool that
can help to contribute to a peaceful reconciliatiorpost-conflict situations, which is

why this approach has become so popular.

1.7 Hypotheses
The study tested the following hypotheses:
i.  The making of the Somali constitution was not asridcratic’ as its drafters and
supporters argue;
ii. Institutional capacity is a prerequisite for thefeefive functioning of the
constitutional court;
iii.  Coordination and collaboration between and amomdes$iolders can lead to

effective constitution-making processes.

" Ibid, p.1.
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1.8 Research Methodology

This study was based on both theoretical and padcanalysis. For the theoretical
insights a literature survey of secondary materialduding books, journals, articles and
others was used. With that, what measures therteggiyy of a certain constitution-making

and also how the Somali constitution was made adt aeth.

This research was based on secondary &seondary data were gathered by means of
reviewing published books, journal articles andluocuments on the subject for the
relevant concepts and current opinions. The quaktalata were coded thematically and
then analyzed statistically. The data collected cwhwas qualitative in nature, was
analyzed using conceptual content analysis, whidhe best suited method of analysis.
According to Mugenda and Mugerfiaghe main purpose of content analysis is to study

the existing information in order to determine Gastthat explain a specific phenomenon.

1.9 Chapter Outline

The study is structured around the following fivepters;

Chapter One: Introduction to the Study

Chapter Two: The Making of the Somalia Constitutidn Overview
Chapter Three: Constitution-Making in Somalia: Anadysis, 1960 — 2013
Chapter Four: Constitution-Making in Somalia: At@al Analysis

Chapter Five: Conclusion

“ Olive Mugenda and Abel MugendaResearch Methods: Quantitative and Qualitative

ApproachegNairobi: Acts Press, 2003).
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CHAPTER TWO

THE MAKING OF THE SOMALIA CONSTITUTION: AN OVERVIEW

2.0 Introduction

An unprecedented constitution building bloom folemthe end of the Cold War in 1989.
In South America, Brazil’s constitution buildinggmess in 1988 was quickly followed by
Colombia (1991), Argentina (1994), Peru (1993),I€111989 followed by amendments
throughout the 1990s), Ecuador (2008) and Boli2i200). In Africa, 23 of 52 states had
experienced internal conflicts by 1994. In all wegs, constitution building often
followed peace building. In Eastern Europe, nevtest@merged and existing ones were
altered considerably, and new constitutions wem@mpiigated in all cases. In Asia,
Indonesia (1999-2002), Pakistan (2010), Nepal (2@O@&late), Afghanistan (2004),
Mongolia (1992), Thailand (1991, 1997, 2006, and07Z0and Myanmar (2008)
undertook constitution building, as did Fiji (19%f)d the Solomon Islands (2009). These
constitution building processes are located witliroader transitions, sometimes

democratic and quite often in post-conflict setsing

Somalia could be considered to be a part of theotl, but its constitution building
process is still ongoing. Here the process of dtutistin building is being tested as a
means for arriving at a shared vision of statehdduis far, the differences among the
many domestic forces have proved too wide to brimiga constitution building process.
One lesson from Somalia is that consent is thehigimc of any constitution building
process, especially if there are insufficient dames international pressures to keep all

the players at the negotiating table and then impld the results.
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2.2 Contemporary Constitution-Making: An Overview

Constitutions and corresponding concepts of cargtitalism are classified in various
ways depending on the purpose for which the categtoon is sought. According to the
realist approach, a constitution is an expressfdithe balance of powef®? obtaining at
the time of its making. Hence, a constitution reprégs that which is sanctioned or
permitted by the existing state of affairs as rdggyower; it “merely divides the spoils
between political elites”. It is not an agent pftayia mediating role in a process of
"change or transition”. Samu&ldurther observe that the idealist perspectivehenather
hand views a constitution as having a “foundatibhaiction. It represents the end of the
old order and the establishment of a new one. herotvords, according to the idealist

perspective, a constitution is the “foundation ofeav political order.”

The "transitional” or "new" perspective differs fmdboth the "realist” and the "idealist"
approaches, even though not to the same degrisecldtse to the “idealist” approach; but
it envisages a deeper and broader appreciation dforsstitution’s role in the
establishment and development of a new order.clides on the significance and role of
a constitution in times of political transformatjoas distinguished from a period of
stability. It relates to “constitutional developnm&htaking place immediately following a
“political change” of great magnitude. It is a typkeconstitutionalism in which law —i.e.
The constitution in this case- has “'an extraondir@nstituting role’ in the stabilization

of democratic governance.”6

9 Samuels, KgbenhavrBalance of power” is a concept applied in intermaial relations.” (Oxford:
Oxford University Press, 2000), 78.
*0 |bid, p 32.
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Widner posits that while this perspective “recogsizthe complex and many-sided
function of constitutions, it views constitutiorsalt as an ongoing process, “inextricably
enmeshed in transformative politicS™. In other words, according to this perspective,
constitutionalism reckons with and "codifies" theegominant “consensus” but

"transforms it" as well. This means that it congauto strengthen the process that
upgrades the environment and stabilizes and desv¢hgpnew order or governance. And
hence, according to this perspective, constituti@king is “a forum for negotiation

amid conflict and division”, a forum in which - gtalia - the foundation for the process

of "democratic education” and empowerment of thepfeeis laid.

William notes that, notwithstanding the plausilyilibf the above classification of the
perspectives on constitutionalism and constitutitaking, many scholars opt for a
simpler categorizatiori? To them, there are two basic approaches namelytrakitional
and the new. According to the traditional approaahgconstitution is “an ‘act of
completion™. It is perceived as “a contract, negtad by appropriate representatives,
concluded, signed, and observed.The issues are deemed settled with presumedtfinali

and conclusiveness.

In the words of Aucoin the new constitutionalisrm the other hand, is an approach
centering “on ‘participatory constitution-making’ ‘@wonversational constitutionalisn™

It is perceived as “a continuing conversation betthe elites of a given society and the

*1 Johnston Widner‘Constitution Writing and Conflict Resolution inwkfa”, (University of Michigan:
United State Institute of Peace press, 2004).

2 William Paul, “The Constitution Making Proceé'ssWorkshop (Austin: University of Texas Press,
2006).

>3 Robert Scrutorg Dictionary of Political Thought{London: Macmillan Press, 1982), 34.

% Aucoin Louis “Building the Rule of Law and Establishing Accousitiély for Atrocities in the
Aftermath of Conflict; (University of Michigan: United State InstitutéPeace press, 2007).
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population”. It is carried on by all the stakehokl@nd is “open to new entrants and
issues”; and its aim is to fashion and provide ‘@kable formula that will be sustainable
rather than assuring stable”. The issues are nemded disposed of for good and all,

although a consensus is reached on how they sbeuldsolved presently.

This approach, i.e. new constitutionalism is moeastble, especially considering the
essential nature or function of a constitution. gastitution can be neither value-neutral
nor agenda-free. It is necessarily informed by satesiderata that may be expressly
declared - usually recited in its preamble - oithactated. What this means is that a
constitution is designed bearing in mind the appnsions or anxieties of the polity
concerned as well as the ends or goals aspiredkioth-Ogendo in effect points to this
idea when he characterizes the constitution “agoavér map’ upon which the framers
may delineate a whole set of concerns which mageail the way from an application
of the Hobbesian concept of ‘the covenant’, ...taathoritative affirmation of the basis
of social, moral, political or cultural existenceciuding the ideals towards which the

policy is expected to strive>®

It follows from this that the framers of a constitun, determine which concerns should
be highlighted as the desiderata informing the @oinand spirit of the document. In other
words, constitution-making, as Okoth-Ogendo puisita process which “involves, inter
alia, making choices as to which one of those aarscehould appear on that map.
The choices made do not necessarily remain soundlfdime. With changes taking

place in the society, new concerns may emerge rmesaf the concerns not highlighted

% |bid, p.1.
% |bid.
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heretofore may be found to have become more impiortdnis means there is a need for
dialogue - a conversation - and change so as pomnesto the new claims, so to speak, or
adjust to the new reality.

Quite significantly, for situations in the coungief the Global South, constitution-
making of the new type is understood as “a creatind developmental part of the
transformation of inter- or intra- state conflictSpecifically, it is “a tool for the
transformation of conflict”. As such, constitutiomaking affords, as the late Pierre
Trudeau put it, “a site for ‘civil dialogues’, a gating ground’ where adversaries build
trust and test mutual good faitfi” In plain words, it is a form of conflict resolati.

Such constitution-making is not only about the tsgand principles of governance,; it is
also, “essentially about the distribution of powelhe various elites and other
stakeholders -- especially the former adversadesonverse, debate, compromise and
agree on how or in what form power would be shaéuke of the cardinal rules of the
new constitution-making thus stresses the need limit“ the appearance of
incumbent/occupier dominance.” Going beyond appearaShoemak&t says that “no
party or interest should have a dominant voice’e Teéason for this is that “incumbent
control of the drafting process can delegitimize tonstitution and saw distrust. Also,
the appearance of control by an international fosteh as the Coalition in Irag, can

delegitimize the constitution.”

>" Cunliffe Centre “Constitution-Making, Conflict, and Transition idivided Societies”(Jo Work-man
on behalf of The Cunliffe Centre, 1999).14

8 Shoemaker Jolynn‘Constitutional Rights and Legislation”jn Inclusive Security, Sustain-able
Peace: A Toolkit for Advocacy and Action (2004),nHélternatives Fund(Annapolis: Maryland,
United States, 1953), 3.
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Samuels assert that in post-conflict situations, Wy a constitution is made, as well as
its substance, is of crucial importan&elt plays “an important role in the political and
governance transitions.” In such situations thecgss of making a constitution “is an
opportunity to create a common vision of the futofe state and a road map of how to
get there. The constitution can be partly a peageeanent and partly a framework
setting up the rules by which the new democracy oplerate”. The process of such
constitution-making is inclusive or expansive aisdhe temporal sense. It has several
phases. Normally, there are four phases in a d¢atish-making process. They are the
phases of preparation, drafting, public consultatend final review and adoption.
However, in many cases, especially in post-conflittiations, the process in effect
begins before the preparations for the actual ngakof the constitution. The
“anticipation” to negotiate a constitution in a fe@patory process influences or
determines the spirit, style, and direction of thee-constitutional phases of debate and
conflict transformation”.

Today there is a virtual consensus that a constitighould be democratic, i.e. it should
be made democratically. And the understanding newals that a constitution-making
process can be democratic only if it is participatorhis understanding is gaining
ascendancy. Due to this, a tenet of new constitatiem is that how a constitution is
made is as important as, if not more important thae substance. In the words of
Aucoin®, “new constitutionalism is characterized by thewithat the process is as
important, if not more important, than the ultimatatent of the final charter. The theory

underlying this view is that an open and inclugivecess will contribute to healing and

%9 |bid, p 32.
% Ibid, p 33.
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reconciliation”. This is true especially in a pastrflict setting. The situation of a society
in post-conflict is still vulnerable, which meansat considerable care is required to
maintain the consensus reached. Hence, the needcnstitution that is legitimate and
sustainable. And the chances for a constitutiobeimome so “will largely depend on its

acceptance by the people”.

2.3 The Importance of the Process

According to The Cunliffe Centre the strength ofrtiggpatory constitution-making
process is that it secures the consent of all liteseand stakeholderS: All have to be
included because “in divided societies, inclusisraiprerequisite of genuine consent”.
More broadly, it is “a process of constructing alitmal consensus around
constitutionalism” in the society as a whole. Timeans that not only the elites, but also
the people at large consent to it. As a resulhsf process, the people will have “a sense
of ownership” of the constitution. They identifyttvj uphold and safeguard it.

The consent is actually the source of the conaiitigt legitimacy, which is different from
legality or legal validity. Legality or legal vaiig only indicates propriety or
appropriateness of a measure within the framewdrkhe existing law or the legal
system. Legitimacy is however a different mattertHe words of Lorz, “Legitimacy asks
for the fundamental justification at the basis bé twhole state order”. Paraphrasing
Habermas, Lorz adds that legitimacy “encompasdgsualicly announced reasons and
constructions which have been designed to seceradbeptability of a constitution. In
other words, there is always a certain idea oftiagicy within a given society, and the

legitimacy of the constitution depends on the degreits conformity with this idea”.

®1 Ibid, p 35.
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Even more fundamentally, in a number of cases aodgtic constitution-making
process has a “constitutive” function as regards ektablishment of a modern state.
Some writers use the term “foundational” to exprdgssame concept. For example, the
making of constitutions in Europe in the 1990sinca the end of the Cold War is said to
be “foundational”, an expression used in two sens§hs first sense, already mentioned,
is “regulative” and conveys the idea that a coustih establishes the new political order
—i.e. The system of liberal democracy comprisingeparation of powers, constitutional
procedure and principles of human rights. The seéceanse, also referred to as
“geographical legitimacy”, relates to the estabheimt of the very “identity” of the
geographical entity as a political state. Explagnthis in the context of the European
Union’s “constitution-making efforts”, Prib&hsays: “the second function pursued the
goal of constituting the identity of a sovereigropke and political legitimacy and thus
reflected the symbolic rationality of law and itgpeessive power to speak for a political
community”.

Akpinarli explains that democratic constitution-nrak process has such a function not
only in the framework of developmental polities Is@&s those in the European Union, but
also as regards the establishment of states, mostlifethnic, in the Global South. It
confirms the country concerned as a politico-geplgiGal entity.°® The participation of
all the political, ethnic and socio-economic grourpshis “democratic” process fosters or

strengthens in all of them the awareness that @ineypart of the same polity. It endorses

2 Priban Jiri The European Constitution-Making, Political Ideptiand its Central European
Reflectiony European Law JournalNew York: Cambridge university, 2005).

83 Akpinarli Naftery, (2008).The Fragility of the 'Failed State' ParadignA Different Public
International Law Perception of the Absence of &fe GovernmentBremen: University of Bremen,
Faculty of Law, 2008).
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and sustains the people’s “sense of commonalig/”“the sociological claim of a ‘We’
that defines a people”. This legitimacy, this seofsthe “We” minimizes the threat to the
continued territorial integrity of the state. Egdislibed in accordance with a constitution
fostered by this process, the political regimewa#l as its governing institutions and
authorities, acquire legitimacy. This legitimacgalends the state the quality needed for
its genuine acceptance and internal and interrati@cognition.

Such a constitution fundamentally contributes taggemaking and peace maintenance. A
constitution that is the product of such a prosetisenhance the chances of the state for
“long term peace” and boost “the quality of the denacy created® In the process of
constitution-making, the various groups and stalddro dialogue and reach an
understanding or consensus. A state establishatieobasis of such a constitution has
more capacity to observe the rule of Law internatly to maintain normal relations with
neighboring and other states. Going beyond norglations, it can enter into relations of
cooperation and even political association such @nfederation.

On the other hand, processes that are not reaflyesentative and inclusive, but
“‘dominated by one interest or faction tended taultesr constitutions favoring that
interest or entrenching power in the hands of aegeoups”. A state controlled by such a
group is less inclined to observe the rule of lawd dess capable of cordial relations
internationally. Participatory constitution-makimg a necessity. It provides peace and
stability that are important components of the emhfor development. Unfortunately, it

cannot be undertaken in any situation. It can hmdhed and realized only un-there

% Ibid, p.36.
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certain conditions. As lhonvbere put it, “for cahdions to have value and legitimacy,
the enabling environment for constitutionalism nirst be established®?

Detailing the enabling environment, Bro8kevrote that, in addition to “social inclusion
in the process” and freedom of expression, “theustnbe general security, for without
this, the other efforts for inclusion and for freed of expression could face
insurmountable obstacles”. In other words, the @itgxg environment should be such as
to guarantee or provide security, and enable erngoyrof civil liberties and dialogue. It is
also important to note that the international sitramatters. One even dare say that the
possibility of such a constitution-making process dffected by the international
environment. This is quite true especially considgthat “the process is characterized
by (among others) increasing international involeam what is being called a ‘shared
international effort’””. This involvement is appragie particularly in light of the
argument that there is a basis in international Faw the right to participate in

constitution-making.

2.4 Participative Constitution-Making: International Legal Basis

The claim that there is a right to participate amstitution-making rests on two grounds.
These are (i) the internal right to self-determimvatwhich is enunciated in UN

resolutions and treaties; and (ii) the “internasibnonstraints on constitution-making”
based on the Universal Declaration of Human RigbiSHR) and other international

instruments of human rights. By internal right &fsletermination is meant that people

8 Julius Ihonvbere‘Towards A New Constitutionalism in Africa”, CDD ©@asional Paper Series 0.4
(London: Centre for Democracy & Development, ARGI00).

% Brooke SimonConstitution-Making and Immutable Princip)éM.A. Thesis)(Boston: The Fletcher
School, 2005), p.67.
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have the right to determine the political and saonomic order for themselves. This
contemplates that the people are independent imnigpdlke determination. It follows that
the states must guarantee “the constitutional asiigal processes which in practice
allow the exercise of this righf’.What this means is simply that public internatidas
demands that “it is indeed the people which malectioice on the future political and
constitutional system of their state.” In other d&rinternal self-determination demands
that the people participate in the constitution-mglprocess. It is such participation that
provides them with the opportunity to debate, canpse and reach consensus on,
among others, the ideals the fundamental desidératashould inspire the content and

spirit of the constitution as well as the pertinebfectives and frameworks of operation.

By international constraints on constitution-makirgy meant that there are certain
principles that should be observed when constitgtiare made. The constraints are
substantive and procedural. They are basicallyiegmns of human rights principles
stipulated in various international instrumentseTubstantive constraints concern the
contents of the constitution. The earliest sourfceugh constraints is the 1948 Universal
Declaration of Human Rights. A non-binding procldioa at the outset, the UDHR has
become authoritative over time. Its provisions am@v “considered to be part of
international customary law”. Moreover, much of thBHR has been concretized in the
provisions of the International Covenant on CividaPolitical rights (ICCPR) and of the
International Covenant on Economic, Social and @altRights (ICESCR), which are
multilateral treaties and thus binding. All thesestruments provide for the rights to

which citizens are entitled. This means that ctmsdns should provide for the

% Ibid, p 37.
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protection of the rights stipulated in these instemts. In other words the international
human rights instruments constitute “internationalmandated constraints” on
constitution-making. For example, a state would ehaerious problems enjoying
effective international recognition if its constitnal order is openly violative of

fundamental freedonfé.

Procedural: The procedural aspect of the internaticonstraint on constitution-making
is closely tied in with the right of internal selétermination, the essential meaning of
which is that “it is indeed the people which make thoice on the future political and
constitutional systems of their state”. Choosingaditical and constitutional system

necessarily entails participation in the makinghaf constitution.

More concretely, many legal scholars agree thaefiational human rights instruments”
such as the Universal Declaration of Human Righd®HR) and the International
Covenant on Civil and Political rights (ICCPR) pie for the right of such
participation®® For example, Art. 25 of the ICCPR provides thatery citizen shall have
the right and the opportunity’among others“to take part in the conduct of public
affairs, directly or through freely chosen repretives. Participation in the making of
the constitution is a form or an instance of takpagt in the conduct of public affairs and
is thus upheld in international law. Besides, ikieown that the UN Commission on

Human Rights has “articulated the specific righp#oticipate in constitution-makind”®.

% Gai, Yash. (2004The Constitution Reform Process: Comparative Pathpes [paper presented at a
conference “Toward Inclusive and Participatory Ctngion-Making, (Center on International
Cooperation: New York University, 2004), 3

% Ibid, p 37.
0 Ibid p33
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2.5 Historic Specificity of Actual Constitution-Making Processes

2.6 The Making of the Somalia Constitution

On July 1, 1960, Somalia achieved independencebandme the Republic of Somalia
after the union of two territories, the British Salifand Protectorate and the Italian-
administered Trusteeship Territory of Somalia. #dd@pendence, the Republic of Somalia
was a democracy with a constitution. Ratified bigmendum, the constitution sets out a
civilian, parliamentary system of governance ansheéned human rights, and, under it,
two successive and democratically-elected govertenaled Somalia from 1960 to
1969. A bloodless military coup d'état followed i©69. Led by Major General
Mohamed Siyad Barre and, it resulted in the suspensf the constitution and in the

country being renamed the Somali Democratic Reptibli

Dave-Odigie notes that Clan-based forces overthittevmilitary dictatorship of Siyad
Barre in 1991, resulting in the collapse of censialte authority and the emergence of
clan-based structures that alternately disputedcanttolled limited Somali territorie&?
The northwest former British protectorate declaitsdindependence as Somaliland in
May 1991. It has yet to be recognized by any fargjgvernment. In 1998, the leaders of

Puntland, a region of northeastern Somalia, detl&self an autonomous state.

2.6.1 The Arta Peace Process
Since 1991, numerous attempts to restore stahitity central authority in Somalia have

failed. In 2000, the Djibouti government hosted 8wmali National Peace Conference in

™ Abokor Abdi, Bradbury, Mohammed and Yusuf AbdBkview of African Political Economy
Somaliland (Asmara: The Red Sea Press, 2003)50.

2 Dave-Odigie,Somalia Conflict: An African Indigenous Approactwésds A Peaceful Resolution.
(Washington: Brookings Institute Press, 205B}.70.

44



the town of Arta. This process resulted in the woeaof a Transitional National

Government (TNG) in August 2000, which commandeaiesmational and international
support. The 4.5 power sharing system of fixed,pprbonal clan representation
originated at Arta. Through it an equal number @dts in parliament and positions at
other institutions of the transitional governmerdrev allotted to each of the four major

Somali clans, with a “half” place reserved for minpclans’®

2.6.2 The Transitional Federal Charter and Instituions (TFC/Is)

Between 2002 and 2004, the Intergovernmental Authon Development (IGAD), a
regional organization, sponsored peace talks inyKemith significant political actors
who controlled territory and militias in Somalia bad the support of their respective
clans. In 2004, conference participants agreed foanaework document, the Transitional
Federal Charter (TFC or “Charter”). The TFC proddbie legal basis for the formation
of a Transitional Federal Parliament (TFP) and an3itional Federal Government
(TFG). The TFP, composed of 275 representatives, seéected in accordance with the
4.5 formula. The Charter established a five-yeamtef the Transitional Federal

Parliament, which has since been extended tiflice.

2.6.3 The Independent Federal Constitution Commissh (IFCC)
The Charter also calls for the formation of an peledent Federal Constitution
Commission (FCC). Article 71 (9) of the Charteruigs that a draft federal constitution,

based on the Charter, be completed within two aadfl years and adopted by popular

3 Eubank Nicholas“Taxation, Political Accountability and Foreign Aitlessons from Somalilarid
(Pretoria: Africa Institute of South Africa, 20128.

" Hagmann, T. & Hoehne, M. V. (2009). Failures of #iate failure debate: Evidence from the Somali
territories.Journal Of International Developmergl, 42-57.
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referendum during the final year of the transitigmeriod. Somalia’s constitution-making
process began in challenging circumstances. Atite, the country had been without an
effective government for fifteen years. Conflict 8omalia was intense and the newly-
constituted Transitional Federal Government hacomtrol over large areas of Somali

territory.

In June 2006, the fifteen-member FCC, appointedraaag to the 4.5 formula, was
established in by the Somalia Constitutional Cornsiois Act, with a mandate to draft a
constitution for Somalia. The Act defined guidingingiples for the Commission,
including that it was to consider the Charter, gmnciples of Islam, democracy and
social justice. It also recommended a process ftheimotes public participation,
transparency and accountability to the people, motodates the diversity of Somalis
and their opinions and promotes stability, peaa# r@eonstruction.” The FCC met for
the first time in August 2006. It decided to adddé&pendent” to its name to become the
“Independent Federal Constitution Commission” (IFC®lembers also agreed on an
extensive civic education program to explain thastibution-making process for the
Somali people and on a consultation process taieaita national dialogue. The IFCC
then planned to produce a draft constitution thatilel be the basis of continued civic
education. As the IFCC embarked on its activitleswever, instability in Mogadishu
grew. Soon after the initial IFCC workshop, the Miar of Constitutional Affairs was

killed in Mogadishu and the constitutional proceame to an abrupt hdft.

> Ibid, p 44.
46



2.6.4 The 2009 Djibouti Peace Process

In 2008, the TFG president resigned and the UriMations sponsored talks between the
Transitional Federal Government and the Alliance ttee Re-liberation of Somalia
(ARS), 6 culminating in a reconciliation confereneeDjibouti in 2009. A power-sharing
agreement was reached between the TFG and ARBgclll the number of Transitional
Federal Parliament seats to double in 550 and dheefr chair of the Islamic Courts
Union (ICU) to assume the presidency of the Tramsdl Federal Government. The
Djibouti peace agreement was denounced as a betbgydl- Shabaab extremists
formerly part of the ICU, who went on to declareithsupport for Al Qaeda and now
exercise control over most of south central Somdllee IFCC was doubled to thirty

members as a result of the Djibouti peace agreement

2.6.5 The Work of Expanded IFCC

The IFCC began work again in March 2010. A finaaftiwas to be completed and
ratified by August 2011, when the term of the TF&svio end. Due to the prohibitive
security situation on the ground in south centram&lia, under the control oAl -
Shabaabthe IFCC worked from its provisional base in Djiti. Security also precluded
the IFCC from embarking on its planned program ablig consultation. Instead,
members set to work to produce a preliminary di@ftpurposes of public consultation
from relative isolation in Djibouti. The IFCC refned from releasing news or updates

regarding the drafting process, making it questimaf the larger Somali community
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was aware that a constitution was being draftetheir behalf, let alone being engaged
in the process and the issués.

Instead of a final draft for a referendum, in AugR810 the IFCC released a preliminary
and incomplete draft known as the Consultation D&dnstitution, or CDC, outlining
ideas and options to stimulate public debate amdnoent. The Consultation Draft
Constitution presents options concerning, amongerotthings, a presidential or
parliamentary system and the status of Mogadisha eapital. It also outlines certain

principles of federalism, but does not set outdefal system in detail.

2.6.6 Public Consultations and Civic Education

The IFCC recognized the need to focus on publicsglbations and civic education to
make people aware of the Consultation Draft Camstih and the value of
constitutionalism in general. This was challengigigen that Al Shabaab made it
dangerous even to discuss the draft. The CDC wategpaonetheless on the IFCC
website at <www.dastuur.org>. This website alsovedl for the submission of comments
on the draft. In addition, radio and television quwoed serial programming on
constitutionalism and a text messaging servicing developed to distribute information
about the draft constitution. The National Demdacr#tstitute for International Affairs
(NDIIA) hosted focus group meetings in both Pundlasnd south central Somalia,

including in Shabaab-controlled areas. NDI's researevealed a general lack of

% |CG, Somaliland Democracy and its Disconterddrica Report(New York: International Crisis
Group, 2003), 66.
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awareness on the part of Somalis around the cotigtitmaking processes as well as a

lack of knowledge of what a constitution is and tbie it can play in governandé.

Between late 2010 and early 2011, the IFCC heldswitation meetings throughout
Somalia on the Consultation Draft Constitution. &@&embers met with the leadership
of Somalia’s Transitional Institutions in Mogadishthe IFCC also consulted with

Somali traditional leaders and civil society orgaions, including women’s groups,
youth groups and organizations of people with digeds; members and committees of
the Transitional Federal Parliament; Somali segudtces officers; and representatives
of universities in Mogadishu. IFCC members alsodhebrkshops at the CDC with

leaders and civil society organizations in PuntJaddimadug and Somaliland.

2.6.7 The Kampala Accord

These processes of public consultation and civiccation in the draft constitution have
been delayed to some extent by the decision offtaasitional Federal Parliament on
February 3, 2011, to extend its own term for anitaaithl three years. One effect on the
TFP’s self-extension was to create uncertainty rdothe timeline for the draft
constitution. An agreement was signed between thsident and TFP Speaker on June
9, 2011, known as the Kampala Accord, which, amatiger matters, marks a
commitment to adopt a constitution by August 200f2 agreement itself is controversial

and so it remains to be seen how the constitutiakimg process will ultimately unfolt

" Ibid, p 46.
8 Ibid, p 46.
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2.6.8 Challenges

The constitution-making process in Somalia prespatsicular challenges. Somalia has
had no effective government for more than two desad\ generation of Somalis has
never lived under the formal governance and so Inaag a distorted concept of what this
means. The draft constitution is also being devedloguring a time of conflict when few
people can move freely in Somalia and participationconstitution processes is
dangerous. Members of civil society assume redtsrign reaching out to their
communities with public consultation and civic edtion activities. Furthermore, civil
society is fragmented along clan lines and weakéyetie security situatioff.

The Transitional Federal Charter requires a nevstitoition to be ratified by referendum,;
however the security situation makes that impossini the foreseeable future.
Alternative means of provisionally adopting the siitation, such as ratification through
a constituent assembly, are being canvassed. Udimathe goal is to generate
confidence in the larger Somali population thas tonstitutional process may present an
agreed-upon and long awaited framework for a podsation and state building in

Somalia.

¥ Republic of SomalilandConstitution of SomalilandThe Republic of Somaliland.2001).
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CHAPTER THREE
CONSTITUTION-MAKING PROCESSES IN SOMALIA: AN ASESSM ENT, 1960

- 2013

3.1 Introduction

At its simplest, a constitution is nothing morerh&a document that sets out the basic
principles or established precedents accordinghiziwa state (or other organization) is
to be governed. It usually entrenches and insbiatizes political agreements, define the

state and its population and frame the rules feddwful exercise of authority.

3.2 Constitution-Making in Somalia: An Assessment

The Republic of Somalia was formed on July 1, 19ffimposed of former Italian and
British Somaliland. Shifting allegiances and digiss between Somalia’s clan and sub-
clan structures have shaped a complex environni@atator Mohammad Siyad Barre
took control of the country in a coup d’état in 996le believed the only way to govern
Somalia was to break the back of clan influence attedmpted to enforce the state’s
authority through imposing a highly centralized gmwment and a form of sociali§fin
the context of severe drought and a disastrouslicomfith Ethiopia, organized clan
resistance to Siyad Barre grew. Civil war erupted 988, and in 1991, Siyad Barre fled
Mogadishd*.

On July 20, 1961 and through a popular referendbepeople of Somalia ratified a new

Constitution, which was first drafted in 1980The Constitution of 1961 had provided

8 Harper, M.Getting Somalia Wrong: Faith, War and Hope in a ®#red StatdZed Books, London,
2012).
& bid.

82See the Constitution of the Somali Republic, 1%6@&jlable at http://www.somalilaw.org/Documents/
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for a parliamentary democracy, with the Prime Mimisand Council of Ministers
(cabinet) being drawn from the membership of thgislature. The legislature also
elected the head of state, or president of thebiepu

In 1969, following the assassination of Somaliaggsosid president, Abdirashid Al
Shermarke, the military staged a coup on Octobdttl day after Shermarke's funeral),
and took over the office. The Supreme Revolutior@@oyncil (SRC) that assumed power
was led by Major General Siyad Barre. Barre shaftgrwards became the head of the
SRC. The SRC subsequently renamed the country édmeals Democratic Republic,
arrested members of the former government, banmditicpl parties, dissolved the
parliament and the Supreme Court, and suspendediaihgtitution.

A constitutional referendum was held in Somalia 26 August 1979. The new
constitution replaced the one approved in 1961, iatrdduced a one-party state with a
presidential system of government. It was approkgd99.78% of votefS. A new
Constitution was promulgated in 1979 under whickcgbns for a People's Assembly
were held. However, Barre's Somali Revolutionargi@cst Party Politburo continued to
rule. The Constitution of 1979 provided for a pdesitial system under which the
president served as both head of state and hegdvefnment. As head of government,
the president selected the members of the Couhddinisters, which he chaired. The
Constitution of 1979 initially called for the prdsnt to be elected to a six-year,

renewable term of office by a two-thirds majoritgte of the legislature. After Barre's

Constitution1960.pdf.

8 See “Somalia”, The African Contemporary Record).\%VIIl, No. 25, November 5-18, 1979, p.
5211.
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overthrow, a provisional government called for avr@onstitution to replace the 1979
document that had been the law of the land atitie of his ouster.

The provisional government called for a new counstih to replace the 1979 document
that had been the law of the land at the time gh&Barre's overthrow. The provisional
government created a Ministry of Constitutional af§, which was charged with
planning for a constitutional convention and rewjsan October 1990 draft constitution
that Siyad Barre had proposed in an unsuccesstut &b stem opposition to his rule. As
of May 1992, however, the lack of consensus ambtegUSC-dominated government
and the various guerrilla groups that controlledrenthan half of the nation had
prevented the completion of a final version of ti@ev constitution. Consequently, those
provisions of the constitution of 1979 that had beén specifically voided by the interim
government remained in force.

Like its 1984 amendments, the constitution of 1948 been approved in a popular
referendum. Somalia had universal suffrage for @pesyver eighteen years of age, but
women did not play a significant role in politidghe constitution of 1979 resembled the
constitution of 1961, also approved in a nationwieierendum after the former Italian
and British colonies had been unified as indepen@& malia. The main difference
between the two documents concerned executive poWier constitution of 1961 had
provided for a parliamentary democracy, with thempr minister and Council of
Ministers (cabinet) being drawn from the membersifiphe legislature. The legislature
also elected the head of state, or president ofrépeblic. The constitution of 1979
provided for a presidential system under whichghesident served as both head of state

and head of government. As head of governmentptésident selected the members of
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the Council of Ministers, which he chaired. The stitation of 1979 initially called for
the president to be elected to a six-year, reneavaoin of office by a two-thirds majority
vote of the legislature. Constitutional amendmaesriacted in 1984 provided for direct
popular election of the president for a seven-yeam. The first presidential election was
held in 1986. Siyad Barre, the sole candidate,ivede99.9 percent of the votes.

Both the 1961 and 1979 constitutions granted brpaders to the president. The
constitution of 1979 authorized the president toduawt foreign affairs, declare war,
invoke emergency powers, serve as commander ifh ehike armed forces, and appoint
one or more vice presidents, the president of the3ne Court, up to six members of the
national legislature, and the members of the Cowfdvinisters. Both constitutions also
provided for a unicameral legislature subject emdtfor election at least once every five

years; the president could dissolve the legislataréer.

In ideal terms constitutions describe a social rttbetween rulers and ruled, explicitly
formulating the obligations, rights and duties dfettwo sides. Considering the
fundamental importance of ‘contract’ (xeer) in Sdirsacial order and the multiplicity of
contracts that actually regulate social relatiopshamong Somali clans and lineage
groups, it might be supposed that constitution mgkn the Somali context would be a
reasonably straightforward undertaking. As the @hoase studies presented here by

different Somali constitution-making

During the 1990s, a rise in intrastate conflictaegated increased international focus on
peacebuilding. A sequential approach to the tremsifrom war to peace that had

characterized interstate conflicts did not holdhe complex civil conflicts after the Cold
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War**. Such conflicts did not end in decisive militaigteries and reconstruction phases,
but rather countries were trapped in cycles of latinfwith complex cases that risked
flaring into violence as states formed. As inteioval understanding of state formation
and conflict grew, the UN and others started toetlgy peacebuilding as a field in its

own right.

The concept was first introduced in Boutros BoutBimli's Agenda for Peace in 1992
which defined peacebuilding as “action to idenafyd support structures which will tend
to strengthen and solidify peace in order to avaidelapse into conflict.” The UN
developed the peacebuilding concept further ir20@0 “Brahimi Repoff” and the 2004
report of the High level Panel on Threats, Chakengand Chan§é to encapsulate a

cyclical view of the causes of conflict and relapsé responses to addressing them.

Concepts of “peacebuilding” and “state buildinglate to the historical processes by
which a state’s institutions, legitimacy and steteiety relations are built. These are
often described as the processes by which a staterges legitimacy and consent,
through elite deals on the distribution of powdrrough some degree of political

inclusion, and through delivering core state fumtsi targeted to meet citizens’ basic
expectations. Peacebuilding has been more widdipateto also encompass processes

through which historical grievances and the causkesonflict are addressed and

8 McAskie, Cain.2020 Vision: Visioning the Future of the United idas Peacebuilding Architecture
(London: Norwegian Institute of International AffiNUPI, 2010).

8 Wyeth, Vaness#eacebuilding at the UN over the last 10 yed@olorado: International Peace
Institute, 2011).

8 Brahimi Louis,Report of the Panel on the United Nations Peacer@jms (United Nations: New
York, 2000), 32.

87 General AssemblyReport of the High-level Panel on Threats, Chalksi@nd Change(Nairobi,
2004), 42.
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reconciliation is pursued. Peacebuilding and dtatkling processes should contribute to
the consolidation of a “political settlement” tHatges a common understanding on the
distribution of power and rights, and that can preévviolent conflict and enable the

pursuit of long-term developmé&fit

There are two schools of thought about what cartssita political settlement. The first
describes long-running formal and informal relasiand institutions involving political
actors, especially elites. The second describesdhstruction of more formal political
agreements and power-sharing arrangements betwbes ¢constitutions, peace
agreements and so forth). In fragile states, tleeeeneed to understand the development
of political settlements through both lenses, &sftdrmation of relations between elites,
punctuated by major political agreeméitdhese processes should not be understood in
isolation from the development of wider state-sgcieelations. Recent research on
peacebuilding and state building has pointed ttugion as a major contributing factor in
building greater state legitimacy and stabffityExclusionary behavior (particularly of
former rebels and militias) has also been idemtifis a “consistently important” factor in

relapses into violent conflith

In recent years, international policy exercisesehb@en undertaken to identify what has

gone right and wrong when external actors suppedcebuilding and state-building,

8 Elgin Cossart, Jones Bhadra and Esberg JolRehways to Change: Baseline Study to Identify
Theories of Change in Political Settlements and fidence Building (Center on International
Cooperation, New York University, 2012), 89.

8 Elgin Cossart, Jones Bhadra and Esberg Jotiathways to Change: Baseline Study to Identify
Theories of Change in Political Settlements and fidence Building (Center on International
Cooperation, New York University, 2012), 89.

% Call CousensWhy Peace Fails: the Causes and Prevention ofl @#r RecurrencéGeorgetown
University Press, 2012), 34.

1 Call CousensWhy Peace Fails: the Causes and Prevention ofl @#ar RecurrencéGeorgetown
University Press, 2012), 34.

56



ranging from the foundations for the Republic of r&&@s post-conflict success, to
recovery from the genocide in Rwanda and resouocdlict in Sierra Leone, to more
recent experiences in “failed states™ policy imdrand Afghanistan. These exercises
have included the 2011 World Bank World Developmieaport on Conflict, Security
and Developmen{WDR 2011), the UN’s 201Report of the Secretary-General on
Civilian Capacities in the Immediate Aftermath obnlict and the International

Dialogue’s New Deal for Engagement in Fragile S¢¥te

3.2.4 Post-Barre Somalia

The Siyad Barre’s regime was able to lead Somalianfore than 30 years by employing
a clan identity based approach that thrived onwideiand-rule strategy. The former
regime is blamed for the rise of clannism afterfal. Armed conflict raged across
southern Somalia throughout 1991-1992 as clan-basétias fought each other for
control of resources in various towns and portse pbst-Barre war, which may have
begun as a struggle for control of the governmeuickly turned into predatory looting
and banditry by various militias. Towards 1992 Shanavas affected by a massive
famine, and the casualties of the fighting and femaombined are estimated at 250 000
Somali death. The international food aid sent to alleviate famine quickly became

part of the war economy (a commaodity worth fightongr).

In response to the widely media covered and sicpnitly devastating famine of 1992,
and the inability of the food aid to reach its imded recipients safely, the UN and US

intervened in Somalia with a view to protecting flled aid and helping the famine

92 World Bank,World Development Report on Conflict, Security &elelopmen{Washington DC,
2011)

% Menkhaus, Ken“Governance without Government in Somalia: Spoile8sate Building, and the
Politics of Coping(America: Affairs Council of Northern California006) 74-106.
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ravaged south Somalia. There is no need heredetailed outline of this intervention as
the history of this period is amply documented fi§afit to say that the UN and US were
not successful in building any sort of consensuwéen the warring militias, or forming
a peace deal. After the infamous and highly pubtidi 1993 “Black Hawk Down”
incident in which Somali militias shot down two W@licopters and killed 18 soldiers,
the US had had enough of Somalia. US troops withhdirem the country in March 1994
and soon after the UN followed suit, leaving therdoy at the mercy of its own warring

parties and clan supported milittas

Since 1995, armed conflict has continued to plagmueth and central Somalia, but the
nature of the conflict has changed. From 1995 @62te majority of armed conflicts in

the country occurred locally, pitting sub-clansiagaone another, and the duration and
intensity of these conflicts was divetdeln the northeast of the country, regional
authorities formed the state of Puntland, whichstbers itself part of a Federal Somalia
(Puntland State of Somalia Constitution). Puntldvad developed a semi-autonomous
state like structure which allows it to foster armeecure and peaceful environment than
that in central and southern Somalia. Unfortunatgityce 2008 Puntland has come under
significant international attention due to the peohs of piracy off the coast of Somalia,

which presents a considerable nuisance and a ttaré@tiernational shipping companies,

and individual sailing in those areas.

% Clarke Walter and Robert Gosend8pmalia: Can a Collapsed State Reconstitute I®elfi State
Failure and State Weakness in a Time of Terf@dfashington: Brookings Institute Press, 2003), 129-
158.

% Menkhaus, Ken“Governance without Government in Somalia: Spoile8sate Building, and the
Politics of Coping(America: Affairs Council of Northern California006) 74-106.
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One of Barre’s longest lasting legacies has beenrdduction of national politics to
narrow tribal and clan based interests which skiliminate the political landscape of
south and central Somalia. Siyad Barre distributexhey and arms to his friends and
cronies and encouraged them to fight his enemibs,were in turn accused of tribalism
and clan politic¥. On the other hand, by “destroying his countryt®remy through
corruption and inefficiency, Siyad also promotedsth conditions of scarce resources and
insecurity on which clan loyalty thrives, sincerclkolidarity then offers the only hope of
survivaf’. This legacy is one of the main reasons why saathcentral Somalia remain
without any kind of trans-local political authorjtgnd where such authority did emerge,

international forces conspired to neutralize it olutheir own interests.

In 1991, Somaliland declared its independence @emession) from Somalia as a
revocation of the 1960 voluntary union. Its prigrits to achieve recognition of
independent statehood. When analysts studied teaktéactors in Somaliland’s success
in state formation, they found that an absenceooéifin aid and intervention was
significant (along with secondary education andidespread desire for safety). The lack
of foreign aid meant that actors in Somaliland deteed their own political and

institutional arrangements and forced Somalilanthaities to raise reventfe These

factors built confidence, institutional capacitydaaccountability between state and

peoplé®.

% Lewis loan,Understanding Somalia and Somalilaifdondon: Hurst Publishers, 2008), 34.
" Lewis loan,Understanding Somalia and Somalilarfdondon: Hurst Publishers, 2008), 34.

% Phillips SaraltPolitical Settlements and State Formation: The €a$ Somaliland,'Research Paper
23, Developmental Leadership PrografAustin: University of Texas Press, 2013).46

“Eubank Nicholas“Taxation, Political Accountability and Foreign Aidiessons from Somalilarid
(Pretoria: Africa Institute of South Africa, 20128.
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Somalia, although it has only one ethnic group tmedsame religion, failed to build a
viable nation-state. Not only was the governmerlicpoof greater Somalia (borrowed
from Britain colonial rulers), to bring all Somapeaking people under one Somalia state
a failure, but also attempt to integrate the peopthin the republic. Rather, the Somalia
people divided themselves into different tribes dodght against each other, which
resulted in a complete collapse of the st&te.

The Somali Republic has been without an effectiaveghment and engulfed in
dysfunctional violence and fratricidal civil warrfmore than two decades. The ouster of
the late dictator Siyad Barre rather than bringiatlef and better life to this country
opened another Pandora’s box of political powerggiles, clan animosities, competition
and violence which resulted in deaths, destructtmman rights abuses and massive
population displacement internally and externallpnsequently Somalia has acquired

the status of a failed stat®.

Conflict in Somalia has its roots in the historiealdd political legacies of the country.
These include both the omissions and commissionsllofprevious governments,
including the colonial powers. The issues of clanmiand factional competition for
resources and political power remain at the hefaheconflict. In 1991, the Somali state
collapsed as civil war engulfed the capital Moghdisand the military regime of
Mohamed Siyad Barre was forced out of power, aftere than a century in the making

and 30 years of independence, Somalia has ceaeucton as a unitary stdfé

190 \wondem Asres. The State, The Crisis of Statetlriins, and Refugee Migration In The Horn Of
Africa. The Case of Sudan, Ethiopia, and Somab8,72

191 somalia National Reconciliation Conference; CatfiResolution and Reconciliation Report, 2003.
192 Bradbury Mark,Becoming SomalilandLondon: Progression, 2008), 45.
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In 1992, a US diplomat described the situation @am8lia as the worst humanitarian
crisis faced by any people in the wdffti The nature of the Somali conflict is rooted
deeply in a clan-based political system, as Sorsghalitical history is itself determined
by its clan structures. This was coupled with thaitamization of Somalia and the
internationalization of the Somali conflit¥ After the Barre’s fall, the international
community came to assist Somalia to get out ofntless of the civil war. This was done
through the provision of emergency relief and thegaaization of peace and

reconciliation efforts and conferences.

The conflict between clan and sub-clan factions destructive in terms of its material
cost and the loss of life. Not only had the statbapsed, but all logistics were interdicted
and roads blocked, the feeble economy ruined aacthy imposed?® The result was a

famine that puts 4.5 million people at risk, indhgl half a million dead, two million

displaced and made one million refugees. This clamosloss of life received regional
and international attention. Consequently, sevpealce and reconciliation efforts were
held by IGAD, the United Nations, and regional gowveents such as Kenya, Ethiopia

and Djibouti, to reconstruct and reunite the Sorsalie.

Despite the fact that some of the Somali peace raocdnciliation efforts have had
positive outcomes, they have frequently failedaketroot in the long term. So far none
of the effort could fully reconcile the warring taans, and thus could not end the anarchy

in the country. The outcome of every peace effag ¢enerated new and worse conflicts.

193 Joe Prendergast. Crisis Response: Humaniteriad-Bats in Sudan and Somalia (London: Plato
press with centre of concern 1997) p115

14 Bradbury MarkBecoming Somaliland. op. cit.

195 Azar Edward, The Management of Protracted Social Conflict: Tlyeand CasesAldershot:
Dartmouth, 1990, p.56.
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In all the peace efforts held, Somalis were hopmbear good news of peace and unity,
unfortunately, most of the previous peace effodslad not restore a lasting peace that
Somalis have dreamt for decad®&sSomalia’s crisis has reminded the world that ctron
violence, famine, and stagnation remain unfortudeétures of much of black Africa.
But Somalia’s plight also holds lessons for theifetof the region. Both African leaders
and Western powers must avoid committing the samoeseand abuses that helped create

the region’s ongoing problems.

3.2.1 The Arta Peace Process: 2000

Since 1991, thirteen reconciliation conferencesetstore peace and national authority
have been held. Warlords and factional leaders dat®i eleven of these gatherings, all
of which failed to produce Consensus. Each selbajed warlord was adamant in
claiming the presidency of the country. As a resnoibst Somalis submitted to the
prospect of not seeing a national state in thgtithe. The bleakness of the predicament
proved so paralyzing that it would fall to the smpértially Somali-populated Republic
of Djibouti and its leader to recharge hopes ofimg\somalia from itself. Ismail Omar
Geeleh, with the zest that accompanies a new pEmesyd coupled with his own
primordial affinity with the Somali people, madegyarsonal assignment of the pressing
necessities of reducing regional instability anébBjiti's immediate vulnerabilitie¥’

With his surprise announcement at the UN Generaesbly in 1999 to convene a
different gathering to rebuild Somalia, Presidergeféh put the full energy of his

administration behind the endeavor. So it was tthiatmeeting of Somalis took place in

1% Azar Edward, The Management of Protracted Social Conflict: Tlyeand CasesAldershot:
Dartmouth, 1990, pp 45.

197 Ahmed 1. Samatar and Abdi Ismail Samatar: SomeaddRciliation. Editorial note.
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Djibouti in March 2000. A series of workshops wemnducted for a month. Traditional
leaders, businessmen, women, intellectuals, anefrothere invited. Most significantly,
warlords were also extended a welcome,rimitas veto holders. All in all, nearly 5,000
delegates came from every region to deliberatdutuee of their country®®

While the Government of Djibouti provided modestifiies and acted as a fair broker,
the key actors were Somali “traditional” leadersl &ormer politicians. One moment in
the proceedings is etched in the memory of those wdre present: negotiations came to
a halt when sharp conflicting interests clashed@rfiaéthat the whole conference was in
danger of collapse, Geeleh intervened by appedbnthe delegates to consider their
collective interest. In an emotionally charged tome pleaded,Somaliyee lhiiliya aan
idiin hiiliye” (O Somalis, help me so that | can help you). @ppeal moved the delegates
and broke the logjam. Afterwards, the key obstamieved to be the selection of the
official delegates to the conference who ultimateire to choose a new parliament of
245 deputies. The formula for working out the dmttion of the seats was set at dividing
the nation into 4.5 communities. In the meantimeyational transitional charter was
drafted which the delegates approved and the pomab parliament later adopted.
Perhaps the most daunting task was how to equitadnigel out the parliamentary seats
within each community. This milestone was reached afieresacute wrangling and,
subsequently, Somalia’s first “democraticalgélectedcchamber of deputies was put into
place. Moreover, the chamber proceeded to elecinmim president from several

competing candidatéd®

1% pid.
199 pid.
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Arta peace talks in Djibuti 2000 created a Traos#i National Government (TNGgd

by President Abdigassim Salad Hassan. Originalg/ribw government was permitted to
serve for a three-year interim period as the rezaghnational authority. The Arta peace
agreement in Djibuti declared that after this perep national government should be
selected through a national election. In the bagmthe new administration seemed to
be eager to face the hard challenge: restoring getations with the neighboring
Ethiopia, and controlling the Southern Somaliaitery by promoting a new order.
Initially, the Transitional National Government iséal to work with the high support of
the powerful Mogadishu businessmen; TNG fell shafrtdomestic and international
expectations. TNG quickly failed to gain any pactti result: it never administrated more
than a portion of the Somali capital Mogadishihas never had good relations with the
neighboring Ethiopia, as a consequence, it didtitaet the foreign assistance that it
needed to make its administration efficient and gh&ll foreign aid arrived from the
Arab countries it has been used as a private resolihe missed opportunity to rebuild
constructive relations between the TNG and Ethiopiade potential rival factions
serious enemies?

The Transitional National Government (TNG) annowuhite August 2000 as an attempt
to rebuild a political authority in Somalia. Thigsoss-clan and supposedly national
government was headed by Abdiquasim Salad Hass&ressdent. All TNG political
leaders, however, are linked to a cartel of key dbghu businessmen, which again
shows that business is the authority rather thaitigzo Furthermore, the TNG is accused
of having linkages to Islamic fundamentalist orgations. In effect, it has not gained

sufficient authority to create some sort of puldicler; indeed, it “failed to become

110 Umberto Tavolato, Djibouti to Mbagathi, makinghmeaking peace, Nairobi, January"12004.
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minimally operational, was plagued by internal sais, did not gain widespread bilateral
recognition, and in 2002 appeared increasinglyewvant. It formally expired in August
2003, the point at which its three-year mandate edndhough TNG President
Abdigassim Salad Hassan declared an extensionetol NG’s mandate” (Menkhaus,
2003, pp. 11-12).

Hence the TNG has become another faction in thuggle for power and profit with its
business cartel having more authority than itsnffen) legitimate political position ever
held. Somaliland, Puntland and the Bakool and EBayons in south-west Somalia have
never participated in the TNG. The TNG controls mobre than one district in
Mogadishu and has some influence in Marka and Kysmidence, apart from the sharia-
courts which could be evaluated as functional autghdout provide a questionable sort
of security, the aforementioned potential authesitdo not, or even cannot, provide
security to the people. Hence, one could argue ttiexe is not a lack of authority in
Somalia, but that the potential authorities ardiaited by a social fragmentation of the
Somali society™

The Arta Peace Process was located within the ptmakeframework of the peaceful
resolution of the Somali conflict resolution apprbawith a third party as a facilitator.
Moore'*? argues that to deal effectively with conflictse imtervener needs a conceptual
road map or “conflict map” that details why a catfis occurring, identifies barriers to
the settlement, and indicates procedures to mamagesolve the conflict. The mediator

works with the disputants to test hypotheses attmusources of the conflict. The crux of

11 sabrina Grosse-KettleExternal actors in stateless Somalia. A war econ@mg its promoters
Published by BICC, Bonn 2004.
M2 Moore ChristopherThe Mediation Proces3hird edition (San Francisco: Jossey-Bass, 2003)
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the Somali conflict was all about political powendaaddressing the political power
relations and required a systematic approach ierax ensure the positive outcomes of
the process. To a certain extent, the Arta PeaoeeBs was influenced by the Addis

Ababa objectives, namely the quest to establisredonm of a government system.

Establishment of a government without first resadvthe Somali conflict or addressing
the sources of the conflict would not provide guéeas that such a government would
survive the test of time. It is important to noteatt the Arta peace process was an
initiative of the President of Djibouti, Ismail Om&uelle. The Intergovernmental
Authority on Development (IGAD) that included SomalDjibouti, Eritrea, Kenya,
Sudan, Ethiopia and Uganda was the main underwgftéine process, though Ethiopia
worked actively to undermine the outcome of thecpss due to the perception that
Islamists dominated the outcomes. The argumentaue3se that al-lttihad succeeded in
handpicking representatives for the Arta Peace €@ente lacks credibility as it is based

on the fact that Adbdulgasim Salat Hassan hadadioakhip with the al- Ittihad group.

113

The EU, the UN and US as well as Egypt, Italy arfa/&, later endorsed the Arta Peace
Process. Support of the peace conference was basethe expectations of the
international sponsors that out of the processpren fof government structure would
emerge. In this regard, the government formatios g&en as a viable approach to drive
the conflict resolution process. The assumptiort gmvernment formation is equal to

conflict resolution in Somalia was without any Isagrhatsoever and this assumption

13 Tadesse, Medhard- Ittihad, Political Islam and Black Economy inBalia (Addis Ababa Meag
Printing Enterprises 2002), 78
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drove the conflict resolution processes in Somakdh the emphasis shifting from

conflict resolution to state-building. There arengomerits to Moller’s argument on state-
building approach in this regartt® The state- building approach to the Somali conflic
resolution introduced challenges with regard torthure and form of such an eventual

government and state.

The top-down process of state-building adoptedhay Arta process was flawed given
that Somali society historically enjoyed a decdrzed form of government- based
power sharing by clans. To some extent, the clasteay was an example of an
autonomous and cohesive system of government westisiting when dealing with
government-building process. A positive aspechefArta process was the attendance by
over 2000 delegates representing a wide spectrumteykests, varying from warlords, to
clan and religious leaders. According to Adar, dieéegates were motivated to create the
building blocks of a system of governmeHt. Consequently, 44 seats were set up and
allocated to the main clans each (the Hawiye, Dafdil, Mirifle and Dir Clans).
Neither the Hawiye military faction nor the Islameaders were in favour of the equal
balance of clan representation in the created Tranal National Assembly, mainly
because they had superior military capability corepdo other clans. The establishment
of the Transitional National Government (TNG) wibdulgasim Salat Hassan (Hawiye)
as president was perhaps another compromise to gmaaad appease the Hawiye

opposition to the process outcomes.

14 Moller Bjorn, The Somali Conflict: The role of external actord|Report(Copenhagen: Danish
Institute for International Studies, 2009).

15 Adar, KennedySomalia: Reconstruction of a collapsed state: Gonfirends (Asmara: The Red
Sea Press 2001). 21.
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The compromise involved with the election of Abdadgn Salat Hassan as president of
the TNG meant that the transitional government mascrisis management mode before
dealing with the challenges of creating a functignsystem of governance and the
pacification of one of the militarized countries the African continent. Creating a
government adhering to some semblance of democvatites in terms of the Arta
process, was another challenge as the delegates wetr representatives of a
democratically constituted body of the Somali Stcieewis argues that, in practice,
many people who claimed to be legitimately appainmepresentatives were simply self-

appointed,

and he views this as the most obvious flaw in fmecess, which
nevertheless sought to appeal to every sectiorhefnation in the widest sense. The
delegates did have a role to play in the resoluabthe conflict. However, it did not
necessarily follow that such a role could be tramskd into the formation of a
representative government. People who had the namhsapability to engage in violent
conflict would not necessarily represent any speacbnstituency in Somalia. The Arta
Peace Process elevated groups, which had no straisgpn for resolving the conflict
ravaging the country. Abdulgasim Salat Hassanf@raer enthusiastic exponent of Siad

Barre’s Scientific Socialism and a prominent Miarsof Interior, consequently, Somalis

associated the process with the vestiges of tiee Eaare regime.

The Arta Peace Process sponsors assumed that tpgpa@nHabr Gidir as president of
the transitional government, was expeditious asvhe someone who could lead and
control his fractious clansmen in Mogadishu. Thsswamption did not take the political

background of Abdulgasim Salat Hassan into accoumtaddition, 60% of the 245

18| ewis loan,Understanding Somalia and Somalilarfdondon: Hurst Publishers, 2008), 34.
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members came from Siad Barre’s carefully selectadigment!’. Consequently, the
TNG and TNA did not enjoy the support of the Mogdui citizens, let alone that of the
warlords. In reality, the TNG only had control ofeav streets in Mogadishu, while the
greater parts of the country was divided among doeninant warlords, such as
Mohammed Qanyere Afrah, Musa Sudi, Ali Osman Attassein Aidid and Mohammed

Dhere.

During the TNG’s preoccupation with internationagitimacy, the Islamic courts
flourished in Mogadishu, Benadir and the adjaceinatdregion, Tadesse argues that the
cumulative effect was the gradual al-lttihadisatimhMogadishu and its environ§'®
Abdulgasim Salat Hassan played a pivotal role i placification of areas under the
control of the TNG. He did this by forging a worgginelationship with prominent Islamic
leaders such as, Shaik Dahir Aweys. The inclusidslamic leaders in the TNG strategy
had unintended consequences for the country’s podiics. Somali neighbors became
suspicious of the TNG long- term vision for the otyy and decided not to support the
transitional government actively. The Sharia coagghey are commonly known proved
to be a formidable force in developing some systégovernance in areas of Mogadishu

under their control.

The monumental failure of the Arta peace procegsriathe lack of focus on conflict
resolution and failure to create a mechanism tarenthat the underlying causes of the

conflict were addressed in a systematic and cohemanner. The focus of the conference

17| ewis loan,Understanding Somalia and Somalilarfdondon: Hurst Publishers, 2008), 34.

18 Tadesse, Medharf- Ittihad, Political Islam and Black Economy imr8alia, (Addis Ababa Meag
Printing Enterprises 2002), 78.
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on the creation of a government before the resmiyphase was short-sighted to say the
least. The conceptual framework for creating a gowent before making peace has
since become a defining feature of internationplashacy in the resolution of the Somali

conflict despite its shortcomings.

The other lesson of the Arta Peace Process ighbabp-down approach of government
formation has not resonated well with the Somahsesthe Addis Ababa process. The
international diplomatic focus on the top-down ay@mh was also not generally accepted
by all the international role-players, thus whenhHdmed Sahnoun criticised the UN for
only focusing on the top-down approach, he was floeced to step down as the UN

special representative for Somalia. Adam pointstieait Mohamed Sahnoun had begun to
win Somali cooperation by advocating a gradual epgin, in harmony with traditional

conflict resolution mechanisms?

3.2.2 The Eldoret/Mbagathi Peace Process: 2002 (20

The peace process, sponsored by IGAD (Intergoventah@uthority on Development),
began in Eldoret (Kenya) in October 2002 with tHeetlaration on Cessation of
Hostilities and the Structures and Principles a8 thomalia National Reconciliation
Process”. The Declaration of Hostilities was accam@d with the arms embargo “which
established an embargo on all deliveries of weaposmilitary equipment to Somalia”.
Despite the promising start the Resolution adofiedhe Security Council of United
Nations at its 4737th meeting on 8 April 2003 clatm” Noting with regret that the arms

has been continuously violated since 1992, inclydince the signing of the Declaration

119 Adam Smith,Private Sector Investment and Barriers to Growttalsis in South-Central Somalia
and Puntland” International Report for DFIDNew York: Harcourt Brace Jovanovich 2013), 45.
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on Cessation of Hostilities and the Structure amidciples of the Somalia National
Reconciliation Process (Eldoret Declaration) in dbetr 2002, and expressing concern
over the illegal activities linked to the financingarms purchases and military activities
by the violators of the arms embargo in SomaffaHowever the growing irrelevance of
the Peace Process on the grounds of Somalia istaaf@ public confidence in the
country is close to zero.

Several members have violated, as the Security €lociaimed, both the embargo and
the ceasefire, the peace process works have bearactérized by posturing and
recrimination rather than a “genuine search forsemsus”, the TNG in the capital has
collapsed in all and Mogadishu faction leaders Iguzontrol no more than a few
kilometers area, and Ethiopian sponsorship of themd&ia Reconciliation and
Reconstruction Council (SRRC) is matched by Djidmtiand Arab patronage of the
TNG, and both violate the arms embargo. Accordminternational Crisis Group “what
should have been an important step toward restoradf peace and government in
Somalia has evolved toward an unimaginative cakenguexercise in power-sharing by
un-elected and only partially representative pmditielite that threatens to repeat the
history of earlier failed initiatives'®! In mid-February 2003, as a cost saving measure,
the peace process was relocated in Mbagathi, oroukskirts of Nairobi. By drafting
papers on various aspects of reconciliation ang $&tailding, in order to present them to
a final plenary session, the Mbagathi process cetaglthe second phase of the peace
process. The second phase has produced a Dedlaphthgreement on the 5 July 2003

in which leaders agreed to a transitional parliancemprising 351 members apportioned

120 security Council Resolution at its 473fheeting, 8 April 2003.
121 |nternational Crisis Group Report: Negotiatinglaelprint for peace in Somalia. (6 March 2003).
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by clan, as recommended during the Arta peace gsodgjibouti 2000) formula. At the
time Somali delegations agreed on the “4.5 formuta'which the four major clan
families (Dir, Darood, Hawiye, Digil-Rahanweyn) arepresented in equal numbers,
while minority hold half seats. This guaranteest ttlan elders will have a role and it is
presumed that any aspiring leader must pose gsresentative of his clan. The currents
coalitions as TNG, SRRC, and G-8 are multi-clan #redreal political fights are within
and not between clans “What will emerge from pcditimaneuvering and the talks in the
Mbagathi process is not an attempt to create argowent of national unity, but rather an
effort to poach and co-opt disgruntled memberstbéoclans into one’s coalition at the
expense of one’s rivals. This is an old game witdmali political figures are very
adept. Clan is, from this perspective, as muchoatmbe used by political elites as it is
an autonomous political forcE”

Phase Il of the Somalia National Reconciliation féoence, which started at the end of
February 2003, provided the framework for the fretion of all the tasks related to the
drafting of the Transitional Federal Charter fon&dia and the preparatory work for the
launching of Phase Ill. The formal adoption of thraft Federal Charter was scheduled
by the IGAD Technical Committee, in consultatiortwihe Somali leaders, to take place
in mid-September 2003. While it had been assumedthgy Committee and the
international observers that there was consensus@iie Somalis for the adoption of
the Charter, disagreements emerged among the TiomasiNational Government (TNG)
and several Somali leaders and factions, as wéletseen the Technical Committee and

some of those Somali leaders. Those differencedecklto the following issues in the

122 Menkhaus KenWarlord and Landlords: Non-state actors and humaién norms in Somalia,
Draft paper presented at the Curbing Human Righislations by Armed Groups Conferendgiu
Institute for Global Issues: University of Briti€folumbia, Canada,2003), pp.14-15.
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Transitional Charter: reference to federalism, aatoy of regions, such as Puntland and
the self-declared Republic of Somaliland; the statfi the three languages spoken in
Somalia, namely, Somali, Arabic and English; tHe ad clan and sub-clan leaders in the
election of the Transitional Parliament; the siZe¢he Parliament; the duration of the
transitional period; and the designation of the fieansitional Governmerit®

The TNG and some of the Somali leaders opposedrefieyence to federalism in the
Charter. They insisted that the issue be left éoftiure, when peace would have returned
to Somalia. Yet other Somali leaders argued thatRaconciliation Conference had the
mandate to address the issue of Somalia’s futuregab system. As the Somali leaders
and the Technical Committee could not resolve tliesges at the time, the TNG and its
allied factions decided to withdraw from the Coefeze. As a result, the reconciliation
process remained in a stalemate from Septembereterber 2003. In view of the
stalemate, the Technical Committee undertook seeerssultations and initiatives, with
a view to putting the reconciliation process baoktrack. Those efforts were supported
by the 10th IGAD Summit of Heads of State and Gorent that took place in Kampala
on 24 and 25 October 2003. The Summit addressedaiheerns raised by the Somali
leaders, especially regarding the ownership andagement of the Conference. Most
Somali leaders had complained that it was the Tieah@ommittee, not themselves, that
was dictating the terms and pace of the Reconcitig€onference. They also complained

that there were conflicting interests and approa@mong the three Frontline States of

123 peace and Security Council' Gession, Report of the Chairperson of the Comonissin the
situation in Somalia, Addis Ababa, Ethiopia. 29 ihNpD04.
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Djibouti, Ethiopia and Kenya, which constituted tAechnical Committee, thereby
creating misunderstandings among the Somali dedelfdt

The Somali leaders were able to reach a consemsal the issues referred to above. On
29 January 2004, they signed the Declaration onH#enonization of Various Issues
Proposed by the Somali Delegates at the Somali tatise Meetings from 9 — 29
January 2004, in Nairobi. President Mwai Kibaki megsed the signing of the
Declaration. The Somali leaders agreed that: thmenaf the Charter shall be “The
Transitional Federal Charter of the Somali Reptblibe Constitution shall be approved
by an internationally supervised referendum; tlaene of the Government shall be
“Transitional Federal Government of the Somali R#al;;, the size of the Transitional
Parliament shall be 275 members, of which at 12a$% shall be women; the Parliament
shall be selected by the sub-sub-clan politicallées of the parties/factions that signed
the Declaration on 29 January, namely the TNG, ®NSC, the Regional
Administrations, the SRRC, the Group of Eight ar tCivil Society, with the
endorsement of traditional leaders; - the trans#igeriod shall be for a duration of five
years; - there shall be a census to determineitleeo$ the population, prior to national
elections during the transitidf’

The signing of that Declaration was supposed tthbeentry point into Phase Il of the
Conference that would deal with the issues of powalesring, the election of the
Transitional Parliament, the election of the Traoeal President and the formation of
the Transitional Government; as well as the eldbmraf the programmes for DDR and

post-conflict reconstruction, rehabilitation andetlement (PCRRR). However, fresh

124 bid.
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misunderstandings surfaced as a result of attebyp$®me Somali leaders to visit, again,
certain sections in the draft Charter. Col. Abdull¥usuf, leader of the Puntland
delegation, later joined by some faction leadessfthe SRRC, called for the revision of
article 30 of the draft Federal Charter for thepgmse of giving it more clarity with
respect to who exactly would be qualified to p@ptate in the selection of the members
of Parliament. According to that article, only tedeaders who participated in the Retreat
are entitled to designate the Somali delegates,wddd then participate in the selection
process of the members of the Transitional ParlimmBut the other delegations,
including the TNG and the SNSC, opposed the rewvigibthat article. Due to those
differences, the Conference could not graduate Ritase lll, in early February, as had
been anticipated. Some of the leaders of delegatefththe Conference and returned to
Somalia for consultations. As for the SRRC delegatidespite repeated threats to
withdraw from the Conference, it has remained ataly#thi. Based on the original
timelines set by IGAD in April 2002, the Somaliatiaal Reconciliation Conference
was supposed to run for 6-8 months, in three cansecPhases, starting from October
2002. However, six months from the opening, on Tsoer 2002, the Conference had
only achieved the signing of the Eldoret DeclaratiBhase II, which started at the end of
February 2003, continued to the end of the yearbaydnd, lasting until April 2004. At
the time of finalizing this report, the Reconcilat Conference was focused on the
preparation for Phase Ill. Among the steps alraathertaken is the elaboration of Draft

Rules of Procedure that will govern and guide Btiasé?®
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The 2004 IGAD sponsored Mbagathi Peace Processalsasfounded on the basis that
creating state institutions will transform the Sdin@onflict. Lewis alleges that the
process that led to the formation of the TFG, hgukated all the major mistakes made
during the circular and unproductive Somalia Pearceess >’ The most critical mistake
was the failure to insist on the parties makingcpdaefore trying to form a government.
The Mbagathi process took place in a period oflehging international security threats,
characterized by the post 11 September 2001 attacke US. The fact that Somalia is a
Muslim state meant that America government wouldeha strong interest in the
direction the peace process was taking, mainlytdubde Bush Administration’s global
strategy and war on terrorism. Like Afghanistam, pinotracted failed state of Somali was
viewed by the Bush Administration as a safe hawerAf-Qaedainspired groups. The
US policy exerted considerable pressure on the-staitding approach to the Somali
conflict resolution efforts. Menkhaus contends tf@at external actors, conventional
wisdom holds that a responsive and effective siat@n essential prerequisite for
development, a perfectly reasonable propositiommmesd in virtually every World Bank
and UN strategy on developmert® For Somalis, the state is an instrument of
accumulation and domination, enrichment and empogye¢hose who control it; while

exploiting and harassing the rest of the population

External mediation tends to focus on state-building not on peace-building, despite the

fact that the average Somali needed and would berefitted more immediately from a

127 ewis loan,Understanding Somalia and Somalilarfdondon: Hurst Publishers, 2008), 34.
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state of peace than a revived central governifiefithe Mbagathi process was initiated
in 2002 when it was apparent that the TNG hadda#ed the Mogadishu warlords were
becoming a dominant force threatening the natisealrity of Kenya and Ethiopia. The
European Union (EU) and the UN were once agairfittecial sponsors of the peace
process, which first took place in the Kenyan tafrEldorret. Kenya and Ethiopia are
key actors in all the peace processes in conneatitnthe Somali conflict resolution.
The involvement of the two countries has to do witleir national interests. These
interests covered a wide spectrum of issues thae wet just limited to security,
commercial and political issues; therefore, at irtteeir parochial definition of national

interests had become a hurdle to the resolutidheoSomali conflict.

The Mbagathi Conference did not achieve much ailddfdao address the underlying
causes of the conflict, such as food security, straened and irresponsible attacks on the
general population by warlords and their armedtiad] demobilization, disarmament

and the reintegration of displaced persons backtheir communities.

The focus on state-building during the Mbagathicess was a strategic error in terms of
mediation as the Somali conflict was not mainly wtbgovernment formation as this
mediation approach appeared to imply. The focuthe@fconference was determined and
driven by external stakeholders who were often temoved from the conflict to
understand its dynamics. Therefore, no progressmsasde with regard to the renewed

fighting inside Somalia that was exacerbated int, féy the posturing during the
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Mbagathi peace process. Subsequently, the disputiaadl to settle the differences that
came to the fore during the conference by meanmilitary force on the battlefields.
Menkhaus comments that this state of affairs hasigied for over a decade, from the
1991 Dijibouti Peace Accord (which is held respolesilior sparking the highly
destructive war in Mogadishu in the latter partl®01 between the militias of General
Aidid and Ali Mahdi) to the 2002 Kenya mediated &edrocess sponsored by the
IGAD. *® Mohammed Qanyere Afrah and his group were knowth@sGroup of Eight
and their positions and actions at the peace &ka revealed a predisposition to the use
of threats to walk away from the talks as a weapmbtain better positions in the

proposed transitional governmé&tit

The selected delegates at the Mbagathi Peace Brooeated the Transitional Federal
Institutions (TFI), the TFC, a legislative branckF and an executive branch, the TFG.
The Ethiopians lobbied hard for Abdulahi Yussuf Addnto become president of the
TFG. They made it clear that Ethiopia would notegtcdhe candidature of Mohammed

Qanyere Afrah for the presidency of the transitigmvernment.

The Ethiopian support of the process was critica@nsuring the success of the Mbagathi
process as indicated by the IGAD desire to addEghsopia’s interests without due
regard to the interests of the disputants. Whenilkabd Yussuf Ahmed was elected

President of the TFG, his first act was to appaipiro-Ethiopia Prime Minister, namely
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Mohammed Ali Ghedi (Abgal). Adah¥ asserts that Ghedi would be linked with the then

Prime Minister of Ethiopia, Meles Zenawi.

The Mbagathi constituted TFG was similar to thevimes peace processes in that it
focused on a government-building approach to thaaioconflict resolution processes.
Because of this approach, the creation of the eabuas not aligned to the challenge of
creating a climate conducive to free and fair pmditactivities when the mandate of the
transitional government ends. The government-tmgidapproach could perhaps have
focused on creating a cabinet that concentratedooiflict resolution. Importantly, the
conflict focused approach could perhaps have laedfdoundation for conflict resolution
strategies. The reality was that the Mbagathi psagas a gathering of disputants who
were still at war with each other for all practigalrposes. However, the Mbagathi
process failed to acknowledge that the conflicol@son process was not yet ripe to
allow a fundamental shift to initiate a successfypvernment-building process.
Disputants and mediators would have taken advardagee moment when the warlords
and other role-players in the Somali conflict gagldeto define a conflict resolution
process. The fact that all the stakeholders in dbeflict gathered in Mbagathi to
negotiate the successful resolution of the confisctin affirmation that the conflict was

indeed ripe for a negotiated settlement.

It was premature for the TFG to establish a trutd eeconciliation mechanism before
confronting the immediate need for resolving thaefict**3. National reconciliation is a

model derived from the fact that society is comftarn and factions are worlds apart in

132 Adam, H. (2008). From Tyranny to Anarchy. Asmara: The Red Sea Press.
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terms of their views and visiol. The truth part of national reconciliation is attea
that requires an institutional capacity to deahwitand that has the zeal to act, no matter
the extent and impact of the truth on role-playerthe process. Of utmost importance is
the fact that the persons presiding over the tpat of the reconciliation need to be of
good standing in the society. The appointment ofhtdomed Ali Mahdi as the
chairperson of the process was an indication of gkeent to which most Somali's

credibility was tainted by the conflict.

3.2.3 Post-Mbagathi Somalia

Following the inability of the TNG to establish ageite security and functioning state
institutions in the midst of rigid opposition frorthe Somali Reconciliation and
Restoration Council (SRRC), a follow-up peace awbnciliation conference under the
auspices of the Government of Kenya and the IGAD weganized in 2002 and
continued up to 2004. Its main aim was to recortbideremaining factions. Known as the
Eldoret/Mbagathi peace process, the key highlightee process were the creation of the
Transitional Federal Institutions (TFIs) and thectibn of Abdullahi Yusuf Ahmed as
transitional president, which ushered in the seqamakse of the transitional arrangements
in 2004. The TFIs were made up of a Transitionalledfal Government (TFG), a
Transitional Federal Charter, and a 275-membersitianal Federal Parliament (TFP).
The TFP was later expanded in 2008 through the aldtpDjibouti Framework
agreement to a membership of 550 to include grayp®sed to the TFIs. Such groups
included the Alliance for the Re-liberation of Sdima(ARS), some civil society

organizations and some women's groups.
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The TNC was replaced by the Transitional Federalrtéh (TFC), which provided in its
Article 11 for the federal character of the SomBkpublic and also outlined the
components of the federatidfr.It also provided in Article 71 for crucial taskscluding
disarmament, the drafting of a new constitution ahchination of tribalism. While the
four-year mandate of the TFG was principally to reee these key milestones and
organize national elections for the onset of gowemnt, progress on these important
issues was limited. Instead, the security situatiothe country worsened as a result of
the activities ofAl-Shabaab- the youth wing of the Union of Islamic CourtsiQ) —
which had emerged following the ousting of the WHC2006 to contest the presence of
Ethiopian forces in the country. The TFG governggioxy from Kenya and could only
reclaim Mogadishu in January 2007. In 2009, howeagia result of a lack of progress in
implementing the agreements of the Djibouti peacegss, Sheikh Sharif Sheikh Ahmed
took over from President Abdullahi Yusuf Ahmed. ThEG was extended in the same
year for two additional years with the mandate raftdhe new constitution and organize
elections to pave the way for a permanent poligtceingement in the country. However,
by 2011, it was apparent that the TFG was not position to realize the mandate.
Consequently, the President had come under inteéntsnational pressure over
allegations of shielding suspected pirates, coivnpand mismanagement of funtd§.
Worst of all, the TFIs were simmering with tensiand embroiled in bitter infighting.
The relationship between President Sheikh Ahmedlam&peaker of Parliament, Sheikh

Hassan Sheikh Ahmed, had deteriorated.

1% Transitional Federal Charter for Somali Repubfiorfalia), February 2004, (Accessed 7 may 2013).
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A number of factors underpinned the crisis thatfioried Sheikh Ahmed’s government.
First, he did not trust his cabinet. Consequerlig,President and his prime ministers did
not get along, which led to several changes in nembf the cabinet. Prime Ministers
Sharmarke and Mohamed Abdullahi Mohamed were fotoetesign because of their
inability to work with the president or some retatafighting*’

The second problem was that, despite Sheikh AhmeXperience in security
management under the UIC, his approach largely \wedo deal making. He was,
therefore, known to spend a substantial amountiotime negotiating for peace as a
strategy for dealing with the numerous issues taate into his office. The third issue
was that he had no standing army and as a resslnatable to function as he would
with a functioning national army behind him. Hecafailed to reach out to the regional
states, particularly Puntland, that had a wellettrred army and could have lent support
to the central government in the fight agaiAtiShabaab as they did during President

Yusuf's regime.

3.2.4 The Kampala Accord and the End of the Transion

In the midst of these issues, there was little hthiz¢ the August 2011 deadline for
ending the transition was going to make any mednimgogress in the realization of the
mandate of the TFG. Additionally, there were reahaerns on the part of the troop-
contributing countries to the African Union Missiam Somalia (AMISOM) about the
need to sustain military successes that had bedized. A meeting between President
Sheikh Sharif Sheikh Ahmed and Speaker of Parliarséreikh Sherif Sheikh Hassan

was organized on 9 June 2011 under the auspicéxresident Yoweri Museveni in

137 See BBC 210, Somalia’s Prime minister resigns, 2%eptember 2010,
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Kampala, Uganda. The meeting was facilitated by $pecial Representative of the
Secretary-General (SRSG), Ambassador Augustine ddalasind, among other important
issues, it was agreed to extend the term of the fidé@nother year until August 2012
and reshuffle the cabin&t®

Known as the Kampala Accord, the agreement endednfionths of political deadlock,
but its extension of the TFG’s term received mixediews from both Somalis and the
international community. Notwithstanding, the agneat provided the immediate
framework for exerting international pressure, iifging important benchmarks for the
end of the transition, establishing compliance naa@ms for the realization of priority

tasks, and clarifying the requirements for a rogalma

Following the Kampala agreement, a consultativetimgavas held in Mogadishu on 6
September 2011 to draft the roadmap to end thesittam The meeting refined the
milestones of the transition by zeroing in on (egwity stabilization, (b) drafting and
adoption of a constitution, (c) reconciliation affj good governance, as the four most
important tasks for ending the transition. The fpuority tasks were anchored on the
principles of (i) Somali ownership, (ii) inclusiyitand participation, (iii) resource support
by the international community and (iv) monitoringd compliance. The next meeting
was held in Garowe on 24 December 2011 to createitine for permanent government
and representation of women. A second meeting eatséme venue took place on 18
February 2012 and primarily established the franteiar the federal structure, electoral

and parliamentary systems that made up the newriganvmt. A month later, agreements

138 See Article 4 of the Agreement between the presidéthe TFG of Somalia and the speaker of the
TFP of Somalia made in Kampala of 3une 2011.
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reached in the last two meetings were expandedighrthe Galkayo agreement, which
also touched on ways of unifying emerging regiogavernments. Intense efforts by
stakeholders to meet the various provisions ofdlaemap led to progress in a number of
areas. First was progress with the liberation ofstbshu, characterized by the securing
of Villa Somaliaand its environs through the deployments and oipasaof AMISOM.
Securing the presidential palace made it possiragie TFG to find its feet as a key
actor in Somalia. It also provided the basis fobetating other strategic towns, in this
way reducing the hold and influence #f-Shabaab This feat ultimately saw the
liberation of Kismayo after the transition throutie efforts of the Kenya Defense Forces
(KDFs) and Ras Kamboni local militia in October 201n the midst of these efforts,
Somalia received a great deal of internationalnéitia, capped by two important high-
profile meetings. The first was the London Confessrwhich took place in Lancaster
House on 23 February 2012. The meeting succeededyathering international
momentum on the Somali issue and pledged support fooherent and cooperative
international approach. This was followed by theosel Istanbul Conference on Somalia,
which was organized in June 2012 and emphasizedchélke for reconstruction as a
prerequisite for sustainable completing other ingoartasks. It also stressed the need for
predictable financial and for establishing mutualgcountable regimes for the
transitional administration. Apart from providingetavenue for international stakeholder
interaction and commitment to the Somali crisisg ttwo meetings overwhelmingly
brought attention to the Somali issue and credtedrtomentum required for meeting the
outstanding milestones. However, the most impogangress made before the end of the

transition was in the successful nomination of 2f&litional leaders. These leaders in
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turn nominated 825 members of the National CoresttuAssembly who were
responsible for the nominations of the 275 memloérgarliament and the provisional
adoption of the constitution. The nominated membargarliament then elected a
speaker of parliament with two deputies as welagwesident to mark the end of the
transition. The president later appointed a primaister, who formed a cabinet to make
up the new government.

The end of the transition in Somalia does not imjblg return of peace. However, it
represents an important step in the quest for ipalitstabilization and peace for the
country. Following the failure of previous attemptse success of the just-ended process

provides lessons for peace initiatives in the couand Africa at largé®
3.2.5 The 2006 Constitution-Making Process

By the time the Somalia Transitional Federal Paréat convened for the first time in the
town of Baidoa on 26 February 2006, the constihaigrocess was high on the list of
urgent business. In 2004 parliament had been swgrand according to the transition

timetable a draft constitution had to be ready loyoBer 2007.

Reliance on a constitutional process as part odrssition from a peace agreement with a
legitimate elected government is an increasingiymon methodology. It acknowledges
that those at the table during peace negotiatiomg mot represent all the interests in a
country, that in many cases the range of issudsnéed to be debated in a constitution
are too vast for a peace, negotiation, and thatyneéithese issues are best debated at a

slower pace, in a more inclusive fashion. This wagainly the case in Somalia. The
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peace agreement took the form of a transitionaktitotion — the Transitional Federal
Charter of the Somali Republic — and set out mamyipions that could be part of a
constitution, including a federal governance stiteetand Islamic Shari’a as the basic

source for legislation.

However the Charter had been adopted by unelectgitipants in a peace negotiation. It
did not have the approval and involvement of them&o people and lacked the
legitimacy required to establish a workable peawt aviable state. Hence Article 71(2)
of the Charter provided that a federal Constitubased on the Charter was to be drafted
(within 2.5 years) and adopted by referendum duthmeg final year of the transitional
period. The TFG had a three-year window and a atinso of donors, NGOs and

international agencies was formed to support trosgss.

The Charter provided for the creation of a Fed@ahstitutional Committee (FCC), the
members of which were to be proposed by the Cowfiddinisters and approved by the
parliament. The first step, therefore, was to @dhts commission. Undoubtedly some
difficult negotiations took place among the minist@and parliamentarians in putting
together a list of 15 members, who were ultimatdlgsen on a clan basis using the ‘4.5
formula’, like the parliament. An early list did hisave any women on it, but in response
to advice about the importance of having a reptes@e commission; two women were

included in the list sent for parliamentary apptova

3.2.6 The Role of the Actors in the Processes
When the Siyad Barre regime was ousted in Janu@®y,1fighting between various

factions intensified, especially in Mogadishu, wheggeneral Aideed and Ali Madhi
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fought for dominance of the capital. On April 241992, the United Nations Security
Council gave the approval for resolution 751, thgréegitimizing the United Nations
Operation in Somalia (UNOSOM). For the first time history the International
Community considered an intrastate conflict to beamcern to international security and
decided to intervene despite the people’s riglselédetermination.

Djibouti (2000) and the Mbagathi Turks (2003) fdil® provide the right remedies for
establishing a durable peace and ending Somahateen-year civil war. Many external
actors are working at the sub-national level towadvariety of stability and
peacebuilding objectives, ultimately with a goaboilding peace and the legitimacy of a
Somali political settlement alongside the B&SEfforts delivered at the sub-national
level include: AMISOM was working at the regionalvél to pursue consolidation of
security and the extension of the federal governimeterritorial controt*’. Their
objective is security, with a view to creating spao extend the writ of the Somali
government. They have worked alongside Somali bksed militias and Somali
Security Forces, and encourage reconciliation betwean militias. They are mandated
to assist on the ground in the implementation oh&@’s National Security Stabilization
Program (NSSP).

The Intergovernmental Authority on Development (IBAwas involved in brokering
regional political dialogu®? Most prominently, this includes the 2013 agreenten

create the Interim Jubba Administration in Souti€ad Somalia. IGAD is likely play to

140 |yob, Ruth: ‘Regional Hegemony: Domination and Resistance inHbm of Africa” Journal of
Modern African StudiegLondon: Centre for Democracy & Development, 19257-276.

141 Lyons, Terrence B.: “The Horn of Africa Regionablifics: A Hobbesian World”, in Howard
Wriggins (ed.):Dynamics of Regional Politics. Four Systems onltttéan Ocean Rim(New York:
Columbia University Press, 1992), pp. 153-209

142 Eshete, Andreas: “The Protagonists in Constitukitacking in Ethiopia,” in Goran Hyden & Denis
Venter (eds.)Constitution-Making and Democratisation in Afri¢Bretoria: Africa Institute of South
Africa, 2001), pp. 69-90.
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a role in brokering the emergence of a “South-Waiste”. Moreover, IGAD played a
key role in both the Arta and Mbagathi peace talks.

The UK Stability Fund, the US Government, and tiNdJe providing civilian support in
key areas recovered froat- Shabaalkand other accessible areas, although according to
differing uses of the terms “recovery” (a UN apmmoato providing “needs-based”
assistance); and peacebuilding and stabilizatiang{ng from definitions around
politically-driven *“effects-based” assistance foovgrnment in recovered areas, to
community-level service delivery and recovery, fop@aches to reconciliation and
grievance resolution, and efforts to link to nasibpeacebuilding efforts). Bilateral and
multilateral actors are involved in mediating rewbstate formation and peacebuilding
processes inside regional entities and betweeromabientities and Mogadishu, in

support of the FGS.

Civil society organizations are supporting “bottoip- community reconciliation
processes to address the causes of conflict abdild local institutions and capacities
for peacé® Building on these community efforts, organizasioare encouraging
collaboration between communities to enable theradwocate for their interests at the

regional and federal level.

Out of AMISOM’s military operations againstl-Shabaab the outlines of Somalia’s
future federal states may have emerged as Sonmalesernal actors sought to fill the
void left by the removal cél-Shabaaland to extend the writ of the Somali government.
Leaders of coalitions in South-Central Somalia hiaesl to negotiate the formation of

future federal states, with varying degrees of gadoon. The processes to form new

143 Menkhaus Ken. Somali&tate collapse and the threat of terrorisfhondon: Routledge, 2004).
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regional entities are contentious because theyesttepbalance of power between local,

regional and national elit&%.

In 2013, the tensions surrounding federalism argiloreal authority in Somalia were
clearly illustrated when the communities of “Julamal” formed a Constitutional
Congress to create a new federal state and to @lpmsidertf®. The FGS insisted that
only it could create new states. This resulted B-raonth stand-off among the clans,
political and militia actors and the FGS, and betwée FGS and IGAD, who supported
the formation of a new state. The FGS and the masdelbbaland State” came to a
compromise agreement in August 2013. The FGS aedetpie fact of the Jubbaland
initiative. The Jubbaland factions accepted anrimtegwo-year administration status.
According to the agreement, a formal Federal MemB&te would be established
according to a constitutional process. The port ainglort were recognized as national
assets. Within six months the FGS was to take maragement of these assets, although
revenues would continue to be exclusively investetlibba priorities. The Jubba militias
would also be integrated into the Somali natiomatdés. (However, eight months after

signing, implementation is lagging.)

It is possible that the Jubbaland agreement wilvigle a model for the formation of
other states.
Since the formation of the Interim Jubba Administia, the focus has shifted to the

formation of a “South West State” around BaidoaerEhis controversy over whether this

144 Bryden, Morgan. Somalia Redux: Assessing the New Somali Federai@ment,” A Report of the
CSIS Africa ProgranfWashington DC, 2013), 89.

145 private Sector Investment and Barriers to Growtialgsis in South-Central Somalia and Puntland”
Adam Smith International Report for DFID, (May 2013
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new state will supersede the Interim Jubba Adnraisin territory or will simply exist
alongside it. Other entities are seeking recognitim the central regions, competing
“states” claim the same or overlapping territore&almudug, Hibin and Heeb, Central
Region State, and El Bur State.

These political processes are unfolding in the eéxnof the ongoing presence and threat
to peacebuilding of thal- Shabaabmovement. Brahimt*® highlighted, ‘Al-Shabaab’s
residual influence can be explained by three mactofs: the determination and
discipline of its core leadership (irrespectivedofisions between them); the absence of
rival authorities across much of southern Somakaxd Al-Shabaab’s skill in
appropriating and exploiting legitimate local giaeeces for its own purposes. The
jihadists’ territorial ‘footprint’ on the Somali npathus corresponds closely with areas
inhabited by disgruntled and disaffected clans.eréhis wide international agreement
that investments in sub-national governance aressacy to the long-term stability of
Somalia. However, there is disagreement over theortance of order, approach and

proportionate investment.

Civil society advocates pointed to Somalia’s tuemil history with strong centralized
governments and the deep suspicion this has breongsh Somalis, as well as
Somaliland and Puntland’s relative successes isumy peripheral state formation
processes. Civil society actors argued that exitéocas and investment in the periphery
and in reconciliation was too low. Many donor astargued that timelines and
imperatives in Somalia mitigated against adoptingely “bottom-up” approaches,

although there was no strategic agreement amowogsamh the relative weight of efforts.

146 Brahimi Louis,Report of the Panel on the United Nations Peacer@joms (United Nations: New
York, 2000), 32.
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The diversity of investments may reflect externabes hedging their bets across Somali
institutions. Efforts to support local reconcil@ti and institutional development have led
to improved local formal and informal governancepamty (institutions, authorities,
resources, service delivery), and over time, whetties yields improved local
perceptions of Somali state legitimacy. If we fimdusal linkages between these
processes over time, this will suggest the potetdisgcale up “bottom-up” approaches,

tailored to new areas.

However, for a long time after 1993, Somalia hartdgtured on the agenda of the
international community. In part, the lack of irgst was blamable on the ‘Black Hawk
Down’ incident in which the United States deploymem Somalia failed to achieve its
intended goal. This resulted in the lack of seriengagement in finding a solution to the
Somali crisis, however, three important dynamicsanged regarding the UN’s
engagement in Somalia. The first was the estabbksitrof the UN Political Office for
Somalia in 1995 as a Security Council-mandated fdfice. Second was the creation of
the good offices of the SRSG to Somalia. Apart freignifying the concern of the
international community about the deterioratingusitg situation in Somalia, these two
initiatives were and persisted until also symbalfcthe UN’s readiness to engage in
finding a solution to the Somalia problem. The paification of the role of engaging on
Somalia through the office of the SRSG, in paracuprovided both a facilitator and
driver for the process. The office of the SRSG tlum one hand, became a facilitator of
the process by bringing together various stakehsltte engage on the Somali agenda.
On another hand, the SRSG’s office drove the psodlsough various initiatives

organized by his office in attempts to advanceatnes of the political process. The two
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functions of the SRSG ultimately became evidenbugh the Djibouti process, which
was organized under the facilitation of the SRSG@Gnatou Ould-Abdallah. Through the
use of his good offices, Ould-Abdallah, for instanbecame an asset to the search for
peace. He is believed to have understood the inhsemsitivities of the Somali situation
and what needed to be done to make prodfédde succeeded in creating awareness
within the international community that the engagatrwith Somalia needed to be based
on the premise of a fragile state rather thanledastate. The shift was important because
engaging with Somalia as a fragile state meanbtss was created for engaging with
existing actors and processes working towards peatteer than superimposing external
ideas and processes as would be the case in d failgical entity. He also pushed for
the inclusion of groups that were hitherto outsithe political process, including
opposition elements then based in Asmara, and ededein creating awareness about
the role of the regional and continental playerd #ne diaspora in the resolution of the
conflict. However, he did not involve many playensd was fairly secretive about his
strategy. He also did not engage much with theoregrimarily because of his choice of
approach but also because of the lack of cohesimmng the regional actors at the time.
Despite the importance of the role of facilitatorkeeping the international community
engaged in situations such as Somalia’s, any chafdeacilitator usually implies a
change of approach. This was the case in Somaimathe replacement of Ould-Abdallah
with Ambassador Augustine Mahiga. Under the auspidehe latter, the role of regional
actors has increased. This is reflected in his gag@&nt with countries and RECs in the

region and the subsequent role they have playédeirsituation. He has also been keen

147 Non-attributable interviews with various UN staff, UN Regional Office, Nairobi, Kenya, 28 November 2012.

92



on sustaining the involvement of core Somali stak#drs as a prerequisite for
preventing retrogression of the process in theuprto the presidential elections in
Somalia, he succeeded in getting the buy-in andntitmment of six key stakeholders in
Somalia. They became the six signatories for enthegransition. The six were Sheikh
Sharif Sheikh Ahmed, President of the TFG; Shaagsan Sheikh Aden, Speaker of the
TFP; Dr Abdiweli Mohamed Ali, Prime Minister of theFG; Abdirahman Mohamed
Mohamud (Farole), President of Puntland State; Mudth Ahmed Aalim, President of
Galmudug State; and Khaliif Abdulkadir Mallim NodRepresentative of Ahlu Sunnah
Wal-Jama’a (ASWJ). The third and most crucial dyitatmat brought international
attention to Somalia was the internationalizatiérthe crisis through the diaspora reach
of Al-Shabaaband the rise of piracy in the Gulf of Aden. Thés® dimensions of the
Somali crisis alerted the members of the intermaficcommunity to the fact that the
worsening security situation in Somalia was a thteahe West, as well. This was the
point where what mattered to Somalia began to matiethose members of the

international community directly affected by terson and piracy.

The second lesson can be deduced from the collaoifzetween the AU and UN in the
deployment of AMISOM. As a purely African-led andongposed mission, the
arrangement whereby the AU provided the human dgpaad the UN provided the
finance and logistical support for the operatiohshe mission is laudable. Entrenching
such a partnership within the context of the subsig of the relationship between the
AU and UN will go a long way towards making it easfor African troops to respond

swiftly to emerging complex security challengestoa continent.
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Political leadership of the military operation isogher important factor. While the AU
provided the military component and interventiorotigh the deployment of AMISOM,
it has not provided sufficient political guidancer fthe operation or to allow it to
synchronize their operations with those of othgaoizations such as the UN. As such,
AMISOM does not appear to be the military componenly, but also the political
component of the AU’s engagement. The challenge ihéhat the command and control
structures of AMISOM have sometimes had to exelitipal pressures precisely because
they have the troops. The various military compdsidmve sometimes had to take
political directives from their respective capitahat then happens on the ground
sometimes has very little to do with the AU’s visiand guidance but is rather about the
interests of the respective troop-contributing daes. The political dynamics
surrounding the sectors controlled by Kenyan troapd their handling of the Kismayo
leadership case exemplify this. Rather than comeidimg the political processes of their
offices, the AU and UN have shown little direct sigronization of goals and operations.
As a result of this lack of synchronization, AMISOfédquested the approval of the UN
for a civilian component to implement certain goat dimensions of the mission on the
basis that the UN was not represented on the groRather than deploy a civilian
component, the UN office could have been mandatellexpanded to play a political
role and provide a civilian component to the AMISQbcess. Apart from the fact that
such an arrangement was not made, the irony washiaamooth functioning of the UN
is dependent on the provision of security by AMIS@bps, who allegedly selectively
determine when there is enough security. Even thdlog military apparatus sometimes

claims that the UN is not physically representedrenground, it appears that the ability
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of the UN to maintain a presence in Somalia depesdsmproved security or the

assurance of the provision of security by AMISOMcEs.)

A meeting funded and facilitated by the UN Politi€ffice for Somalia that operates
from Nairobi, Kenya was held in Mogadishu, Somdham 4 to 6 September 2011
dubbed as the ‘First Consultative Meeting on Endhrgg Transition” in the midst of one
of the worst famine crisis that Somalia faced ® history. As its title suggests, this
meeting was to bring Somali political stakeholdegether to chart out a roadmap to end
the Somali transitional authority culminating imationwide constitutional referendum
and free elections. . Delegates participating ia #xercise were limited to four groups
from the many Somali conflicting parties includitige current Transitional Federal
Government, Ahlu Sunna Wal-Jamai’, Galmudug StaRyntland State, and
“approximately three dozen stakeholders from thermational community” and other
regional organizations according to the roadmaperAthree days of deliberations the
meeting proposed and adopted a roadmap that cutfime key tasks that includes
“security, constitution, reconciliation and goodvgmance” with benchmarks and
timelines for implementation, all to be ambitiouslgcomplished within one ye¥f As
Francis Fukuyama asserts (Fukuyama, 2005) extéarads can’t provide “stateness” as
this may lead to unresponsive local institutions.this perspective, any institutional
framework dictated from outside frequently facesklaf legitimacy and remains weak.
The UN Political Office for Somalia serves as aabgt for political transformation in
Somalia and in addition, building partnership wather actors in its mandate to advance

multilateral diplomacy. The UN Envoy for Somaliadaihe current TFG were at odds for

148 Abdi Dirshe. The New Somalia Roadmap, Perpetuafi@din the making, 2011.
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some time regarding the participation process enGbnsultation Meeting as the current
TFG president was pressured to accept “regiontdsstas political equals in the process
of establishing a legitimate government. But Soandlbes not have developed regional
states and inviting only two regions to the Coratidh Meeting makes the entire process
illegitimate in the eyes of the wider Somali pubk&onsequently, some argue, the new
roadmap, colonially, seeks to impose a new politicamework in Somalia through
unelected local politicians without legitimacy ir8alia and who are in the payroll of
the UN, the USA, the EU and in some cases in tlyeoiaof neighboring countries. The
organizational approach from the international camity applied to Somalia in the
current conflict management has been one of caertiothat cooperation is sought
through micromanagement and threats of sanctiomewvidenced by the current roadmap
that is informed by the Kampala Accord. Legro (1996ggests that state bureaucracies
develop their own “culture” that influences natibragenda. A case in point is Mr.
Mahiga’s recent meeting with the Somali Diasporaroronto, he warned that if the
current roadmap is not implemented the consequendkebe dire and he declined to
reveal what calamitous consequences the Somali@eaild facé®. This means that in
the current framework, Somalis will be unable toalep their own institutional culture
as they have to adopt those dictated from outdide, arbiters of nation building,
democracy and good-governance. , the Kampala Acabedrly violates and/or
supersedes the Transitional Federal Charter. Thea idf constitutional law or
constitutionalism refers to the rule of law andlefined as” the absolute supremacy or
predominance of regular law as opposed to the enfte of arbitrary power”. (Dicey

1959), in the case of Kampala Accord under theiaaspf Ambassador Mahiga and the

149 |bid, p3.
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president of Uganda made an arbitrary decisiorhéaccord demanding inter alia the
resignation of the popular prime minister. Moregvéine accord undermines the
sovereignty of the state institutions of Somaliatesinstitutional oversight mechanisms
are now in the hands of external actors, leaviegSbmalis subservient to these entities.
It makes the Somali leadership irrelevant and hiate$ the Somali people. The accord
entrusts IGAD heads of state to act as a politkaleau with oversight authority to

oversee the performance of Somalia’s Transitionadleffal Institutions- the accord

basically transfers authority of the TFI to neighbg countries with divergent and vested

interest.

The role of the international community is seriguehdermined by the shallow and
sometimes misguided responsibility of the manyraggegroups involved in the Somalia
file, which includes the TFG, the neighboring coies of Kenya and Ethiopia and
particularly the United States of America for i€k of long-term vision for Somalia, its
dual track policy and its main focus on the warefor only. The new roadmap must
have a comprehensive approach to Somalia as a st&tdng the support of the Somali
people and rejecting the self-serving tribal-bigatso advocate for the balkanization of
Somalia. Somalia is facing multiple threats toeixsstence. The current famine, poverty,
piracy and institutional weakness in Somalia afdesalrces of growing threats to,
primarily, the Somali people but also to the ingional community as the narrative of
grievances by extremist groups will definitely dane to pose grave danger to the

stability of the region and to international setwuri

A true Bottom-Up Approach which is a people cerdeapproach that advocates peace

from within the affected society and requires chiagdhearts and minds of the local
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people to get them to work for peace and recomnichaholistically is absolutely
imperative. Lederach argues in divided societide liSomalia, concentrating on
indigenous actors within the country and not exkattors is absolutely important. The
establishment of the parliament and the subseqgeleation of the speaker and the
president of Somalia inside Mogadishu is a moveatow the right direction. This effort
can be seen as bottom-up approach being employsalgh it requires establishing,
basic institutions and administrative apparatuses aorner stone for a broad based

federal government, which is free from clannism amerference from warlords.

By and large, peace is a human concern, a muktégcand complex issue that calls for
intergovernmental, governmental and non-governnhenggnizations and all element of
civil society to work in harmony and coordinateitreetivities at all levels. However, as
the biggest stakeholders, the Somali people musteba to occupy the driver's seat in

the process of peace.

As Salim Ahmed Salim rightly puts: “if Africans theselves do not take the issue of
conflict as a number one issue to be dealt with @@ke the leadership role, no body
outside Africa will bother” (Salim 2001, p.12). @~ the hatred and suspicion among
Somali clans caused by the spilling of blood, satwlsuggest that, the only possible
approach that could solve the Somali long stanghadplem is a adopting a true bottom-
up approach> People centered and people driven perspective. dotshell, let's wait

and see how this current government of Sheikh Hass#ablished some years ago in

Mogadishu handles itself and the affairs of Somatliarge.

150 Fisher, R.Interactive Conflict ResolutigrSyracuse University Press, Syracuse New York,
1997.,p 23.
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3.3 Current Debates

3.3.1 National Peacebuilding Frameworks

The Federal Government of Somalia (FGS) has beemgly focused on building

sovereignty and ownersHid. This should not be surprising given the history o
transitional governments with weak popular legittyar his assertion of sovereignty has
manifested in a clash with Somalia’s neighbors (whbe FGS worries are meddling in
Somalia’s internal affairs) and a more assertivans with development and

humanitarian donors on Somali ownership and leagef policy and programs.

The President Hassan Sheikh announced his Six-Pidlicy upon being electéd. The

policy committed the government to: (1) stabiligeg€urity, rule of law and justice), (2)
economic recovery, (3) peacebuilding (removing thain drivers of conflict), (4)

government capacity for service delivery, (5) inaronal relations (close ties with
neighbors and allies), and (6) the unity and intgaf the country. Drafting a permanent
constitution, the implementation of federalism, gnweparations for elections by 2016
were absent. This omission corresponded with a $omwspicion that the new

administration was not committed to the establighino¢ a federal state.

The President’s Six-Pillar Policy has been supedday the Somalia Compact, which
emerged from the New Deal for Somalia Donor Comfegein Brussels in September

2013. Somalia became a signatory to the New DedEfgagement in Fragile States in

151 Rubin, Barnett. Constructing Sovereignty for SecurityCooperating for Peace and Security:
Evolving Institutions and Arrangements in a ContektChanging U.S. Security Poli¢¢€¢ambridge
University Press, New York, 2012), 56.

152 phillips Sarah‘Political Settlements and State Formation: The €asf Somaliland,”Research
Paper 23, Developmental Leadership Progrd#ystin: University of Texas Press, 2013).46.
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2013. The Compact outlines aid priorities under theernational Dialogue’s five
Peacebuilding and State building Goals (PSGs). filse PSG focuses on inclusive
political processes, the finalization of the fedleranstitution by December 2015, and
elections in 2016. The other PSGs prioritize ségujustice, revenue and services, and

economic development.

Adoption of the Somali New Deal Compact in Brussal®2013 was viewed by many
Western donors, as we encountered a significaptteteard building Somali sovereignty
and ownership of peacebuilding priorities. Bilatedlanors, the World Bank, and the
African Development Bank pledged an approximate8€Hillion in support of the
Compact. The FGS created an Aid Coordination Offitethe office of the Prime
Minister and a New Deal desk in the Ministry of &nte to manage the donor fund. A
multi-donor Somalia Development and Reconstruckanility (SDRF) was launched to
align aid with nationally-agreed programs and Sorhatiget expenditure cycles. The
aim is to build Somalia’s capacity to directly mgaahe budget support it receives. The
approach is to first build FGS capacity in priorsgtting and oversight, and eventually,

government capacity in public financial managens service delivery.

This assistance has been directed to support ti8s WEh some support allocated to the
governments in Puntland and Somaliland. At the stime, it is not clear how program
funds would be disbursed at the point of servidevely/, which mechanisms would be
used, and how programs would be designed or mewittr build early confidence and
legitimacy between Somalis and the FGS. The FG&dibility with donors on public
financial management took a serious blow in 2018mwthe new Central Bank Governor

resigned over allegations of fraud and threatstcshfety.
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Critique of the Constitution-Making Processes

In this alternative political trajectory, the roaapcalls for, among others, the completion
of two contentious projects; a constitutional refoand the demarcation of Somali’'s
territorial waters, specifically the Exclusive Econic Zone issue. Both these items are
political fault lines in Somalia as both have clgdhe potential to impact the Somalia’s

territorial integrity and it is widely opposed byet Somali public in every region.

Interestingly, Somalia has a constitution that b@sn affirmed in a national referendum
in 1963 which guarantees the political unity of tdentry. There is no immediate need
to change this constitution, particularly duringransitional period where no elected
national government with legitimacy exists. Thepgwsal to reform it at this time does
not serve the interest of the country and creategcessary tension among the Somali
people, notwithstanding the current Transitionalthwity is woefully unprepared to
manage competing internal and external interestsilely, the demarcation of the
Somali waters is pushed at the behest of KenyaNorivay as they are allegedly the
biggest proponents that will benefit from this amidl likely create preventable tension
between Kenya and Somalia. Allegedly, Kenya is desmigly seeking to commercially
explore parts of the Somali sea waters while Noraregompanies have concessions to
carry out this commercial deal. Given that Kenyalieady occupied Somali territory, it
is pertinent that Kenya takes note of these comscéonprevent fresh conflict with

Somalia.)

For the last three decades the Somali people equeri multi-layered political,

economic, and religious conflicts. A legitimate aSdmali-owned constitution would
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help address or contain many of these problems.edery controversy surrounds how
the UN has approached and controlled the constitttiaking process of the country.

The process is fundamentally flawed because palliggpedience, secrecy, exclusion and
hastiness mar the mandate and selection of the cm@m members, the drafting of the
document and the adoption of the draft constitutidmerefore, like the previous charter,
the current draft-constitution has legitimacy-defitt does not express the aspirations of
the Somali people, regulate individual and groupflods effectively and peacefully, or

prescribe context-appropriate institutions that @eeessary for building durable peace
and a functioning state in Somalia. This leads mednclude that the constitution-

making process that was employed when Somalia wdsruhe Italian trusteeship in the
1950s was more inclusive and transparent than beeps used, now under the current

de facto United Nations and Intergovernmental Atith@n Development (IGAD) rule.

When it comes to constitution-making, the procesas important as substance because
processes affect the legitimacy of the outcomé Cbttrell and Yash Ghai (the Kenyan
legal expert who helped draft the constitutionsAdfhanistan and the Fiji Islands)
identify several factors that make the processusice and legitimat®® The most
important and relevant features are the initialirdigdn of the project, the nature of
participation, and the rules for decision-makingother words, the mandate given to the
people writing the constitution, the selection @odnposition of the team, the openness
in the drafting process, the inclusivity of thefeient groups and the way the final

outcome is adopted all matter. In addition, as Ndéaidman observes, imposed

153 Jill Cottrell and Yash Ghai, “Constitution Makingich Democratization in Kenya (2000-2005)”,

Democratization, Vol. 14, No. 1, p. 19.
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constitutions are limited in terms of their legitiny and functionality on the grouff.
The process of Somalia’s constitution-making hassed through three phases: mandate
and selection of the commission members, draftinthe constitution articles, and the
adoption of the draft constitution. Political expeatte, secrecy, exclusion and hastiness

shrouded all three stages.

In August 2004, during the Ethiopian-controlled afdnyan-hosted peace process, a
committee was tasked to draft a new TransitionaleFa Charter (TFC). As expected,
constitution-drafting became so controversial tia committee broke into two groups.
To reconcile the two groups, thirteen Somali exqpeled by Professor Abdi Samatar,
were tasked to harmonize the two documents thaseth®o groups produced
Unfortunately, political considerations carried they, thus forcing the recommendation
of the harmonization committee to be abandonedaAssult, the faction leaders and
warlords that had the support of Ethiopia and tbstihg state of Kenya imposed their
will and their version of the Charter through dagltimate process. The TFC became the

law of the land in subsequent years.

154 Noah Feldman, “Imposed Constitutionalism”, ConradtiLaw Review, Vol. 37, pp. 857-889; see
also Simon Chesterman, “Imposed Constitutions, bago Constitutionalism, and Ownership”,
Connecticut Law Review, Vol. 37, pp. 947-954; araddZAl-Ali, “Constitutional Drafting and External
Influence”, in Tom Ginsburg and Rosalind Dixon (gd3omparative Constitutional Law (Northampton:
Edward Elgar, 2011).

155 Abdi I. Samatar and Ahmed Ismaiel Samatar, “SorRelionciliation: Editorial Note”, Bildhan: An
International Journal of Somali Studies, Vol. 3¢3p 1-14.
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The consequences of this controversial process Weeefold. First, the Charter has
reflected the interests of the neighboring cousfri& Second, it could not manage the
conflicts between Somali groups, institutions andividuals. For instance, because of
political conflicts, there were two presidents gfiprime ministers and months of political
stagnation of the last seven years. Finally, andemmportantly, Article 11 of the
Charter has mandated a new ‘federal’ (three levakional, regional and local)
constitution that is based on the 2004 Charter dowitten and ratified before the
transitional government becomes a permanent govarhmeven though Somalia had a

democratic and legitimate constitution that hachlbregified through referendum in 1961.

Interestingly, Article 11 of the Chartéf sets out a clear roadmap in which a ‘federal’
constitution should be made for the country. liscé&br the government to establish an
Independent Federal Constitution Commission (IFG@)ch has to be ratified by
parliament. The Charter then requires the IFCCrédt @ ‘federal’ constitution, conduct
public consultation and present it directly to thablic. The Charter never conceived that
politicians would be involved in any way other thappointing members of the IFCC.
The intention was to keep the constitution-makingcpss as far away as possible from

the politicians.

The mandate given to the IFCC was restricted tainvgria ‘federal constitution’. This

restriction reflected the preferences of the neaginlg countries and faction leaders that

156 Afyare A. Elmi, Understanding the Somalia Conflagma: Identity, Political Islam and

Peacebuilding (London: Pluto Press, 2010).

157 See Article 11, Transitional Federal Charter of m@ba, 2004; available at
http://www.somalilaw.org/Documents/The%20Transiét8h20Federal%20Charter%200f%20the%20S

omali%20Republic.pdf.
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imposed their version of the Charter in 2004 durihg peace conference in Kenya.
Neighboring countries have been pushing their m®x0 accept clan-federalism because
this served the long-term interests of Ethiopia Hedya. These two countries have had
issues with what they call ‘Somali irredentism’umited Somalia. For this reason, it is no
secret that Kenya and Ethiopia wanted to installeak and divided Somalia. As such,

Ethiopia has been championing the ‘building blogipr@ach®°®

while Kenya is

determined to create a buffer zone in the Jubamnsgof Somalia. Both countries have
troops in Somalia. The IFCC, therefore, did notehtne opportunity to debate the type of
system that would be suitable for the context araade the interests and aspirations of

the Somali people, at least in this case.

With regards to the selection of members for th€GF neither former President
Abdullahi Yusuf nor the current President Shariel8h Ahmed has taken seriously the
competency of the members they were appointedoAgh a few are competent, such as
the chair, Dr Abdullahi Jama, most of the membesld not comprehend the tasks
required. One expert who was assisting them obdehat many IFCC members did not
have the capacity to understand and then applyexperts’ advice. The selection was
based on the simplistic 4.5-clan power-sharingesgsivhere the four ‘major’ clans get
equal number of representations and the fifth alould get one-half. Politicians,

therefore, considered the membership of the IFC@magmployment opportunity for

18 Matt Bryden, “New Hope for Somalia? The BuildingpBk Approach”, Review of African Political

Economy, Vol. 26, No. 79 (1999), pp. 134-140.
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some of their supporters. Somali politicians areititernational community realized this

later and perhaps this is why the Committee of Espeas established in 2011.

Restricted mandate and arbitrary selection of th€d members have had serious
implications for the constitution-making processSydmalia. For more than six years,
Somalis have been locked into an emotional debathe suitability of a federal system.
The irony here is that most Somalis have similalg@nd interests when it comes to
dealing with this issue as there is a universalatehfrom communities in every region
for electing their representatives, accessing lsangices close to home, and getting their
fair share of development projects. A discussioseldaon interests and reason is yet to
begin among Somalis. As of now, the issue remaighliyh controversial and will
continue to be so for a long time to come. In faélog Istanbul Gathering of the Civil
Society in late May 2012 (which brought togethaditional elders, academics, religious
scholars and many of civic/political and women’oups) recognized the contested
nature of the issue and recommended further dimmssamong Somalis until a

consensus of some sort emeryés.

Moreover, the selection of unqualified memberstha@ IFCC has negatively impacted
the quality of the constitution that the Commissfmoduced in 2010. In other words,
competent commission members, with an open manéateproducing context-

appropriate institutions, would have helped totiegze the process.

159 See the communiqué from the Istanbul Gatheringthef Civil Society at

http://www.insightonconflict.org/2012/07/istanbudrderence-somalia-civil-society/
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Drafting the Constitution

In July 2010, the IFCC presented the first drafttieé Constitution to the Somali
public*® Then, to improve the first draft, the Commissi@gan to collect the views of
the different sectors of society. The public redategatively to the draft, pointing to a
number of issues including federalism, citizenstug, role of Islam, and the structure of

the government. Many politicians were also oppotsaljgh others welcomed it.

In order to manage this negative public reactitve, mewly constituted Committee of
Experts and the previous members of the IFCC cagpether and revised the 2010 Draft
Constitution. This time the two committees did sbare their revised draft with the
public. Instead, in April 2012 they presented itthe seven signatories of the 2011
UNPOS-prepared Roadmap: Special RepresentativlieofSecretary General (SRSG)
Ambassador Augustine Mahiga, and six Somali paditis. The six Somali politicians are
the TFG President Sharif Sheikh Ahmed, the TFG eriinister Abdiweli M. Ali,

former TFG speaker Sharif Hassan Sheikh Adan, BwoadtlPresident Abdirahman
Mohamed Farole, Galmudug President Mohamed Ahmed, And one of the leaders of

the Ethiopian-supported Ahlu-Sunna Wal-Jama’a, Alkatlir Moallim Nur.

Unexpectedly, the signatories’ first move was torgmalize the IFCC and COE

members that had prepared the second draft docueiitentthe committees submitted it

180 £or the 2010 Dratft Constitution, see the IFCC capgilable at
http://www.dastuur.org/images/stories/docs/IFCCURME %20PROGRESS%20REPORT%2020th%

20May%?20English.pdf.
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in April 2012. For unexplained reasons, the sevemnagories shifted a planned
constitution-meeting in Mogadishu in Addis Ababa My 2012. Puntland President
Abdirahman Farole later told Somali media that leendnded the meeting be held in

Addis Ababa because he wanted the internationahuamty to be present.

Although the Addis Ababa conference focused ondbestitution, the IFCC and the
COE members were not invited to the meeting. laktéae seven signatories secretly
formed a review committee from their delegationke Teview committee revised the
Draft Constitution that the IFCC and COE presentdulle in Addis Ababa. The
signatories did not reveal the names of the coremithembers they put together or the
reasons behind revising some of the articles optbposed draft-constitution. Through a
hasty and secret process, the signatories annoutegdthey agreed on all of the
contested issues without explaining what theseessuere® Interviews with some of
the members of the delegations in Addis Ababa ledethat the review committee was
composed of three members from each of the seviegat®ns (signatories). While in
Addis Ababa, the seven signatories officially disied the IFCC and the COE
committees that had created the second draft. Tthersignatories kept the Addis Ababa

draft to themselves.

Within a week, the secret review committee had eaed another meeting, in Nairobi, to

further edit and revise the Draft Constitution. Tiexw committee worked for about two

163addis Ababa communiqué available at

http://unpos.unmissions.org/LinkClick.aspx?filetitkc5dfI5pV7q8%3d&tabid=9744&mid=12667&lan

guage=en-US.
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weeks on the document and completed its revisionghe middle of June 2012.

Signatories were then called to sign the finaltdoathe constitution on June 22, 2012.

What is mind-boggling is that the signatories wag only playing games with the
public; they were also playing games with each otReesident Sharif Sheikh Ahmed
came to the Nairobi meeting with the document W revised in Addis Ababa arguing
that it was the genuinely negotiated version. Yi@nhE Minister Abdiweli Mohamed Ali
and other signatories contradicted him, saying thatlast version is the one that the
committee completed in Nairobi. The President ceimmgld that his office was not
informed about the Nairobi meeting. UNPOS and s#wWAfestern diplomats intervened
and pressured all of them to sign the documentJ@re 22, 2012, the seven signatories
signed their own draft constitution and four pratiscthat deal with a number of issues,
including the creation of a National Constituents@&sbly (NCA) in Nairobi. UNPOS
first shared the Somali-language version of thenaigries’ draft constitution and the

protocols with the public on June 25, 204%2.

Implications of the Hasty and Secretive Drafting Pocess

UNPOS and a narrow group of unrepresentative piaits have controlled the drafting
process of the Somali constitution since April 20G2&/en the time they had (from late
April to June 22, 2012) they negotiated the arsigtethe constitution secretly and wrote
the document hastily. Three implications resultnfrehe manipulation of the seven

signatories. First, the hasty and secretive dmgftirocess has permanently damaged the

162 gee the latest Draft Constitution and four proen the UNPOS website,
http://unpos.unmissions.org/Default.aspx?tabid=&5-Details&mid=12667&ItemID=19206&langu
age=en-US.
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legitimacy of the outcome (the draft constitutioBhth committees of the IFCC and the
COE have publicly distanced themselves from theatwyies-driven process. The leaders
of the IFCC and COE met with civil society membansl religious groups in Mogadishu
and explained to them the differences between thé that the two committees had
produced and the draft that the signatories hadesigThe two committees produced a
matrix that identified more than seventy articleatthad either been deleted from the
original document or differed. They highlighted eral articles that relate to the role of
Islam, the boundaries of the country, electoratlesys, the design of the second chamber,
and Mogadishu as a capital of Somalia. The sigrest@ould not explain or defend their

actions as well.

Second, civil society members, Islamists and ofiadtical forces were excluded even
though they all wanted to participate in the cdosbn-making process. As a result,
these political forces and many diaspora communihave refused to endorse the
outcome. In addition, the fact that the signatofieslized the document in Addis Ababa
and Nairobi further raised the suspicions of maagn8lis. This invokes bitter memories
as it was only a few years ago, in 2004, when Ppihiand Kenya imposed a charter of
their own on Somalis. Many people, therefore, adergd the draft constitution as yet
another document that subordinates Somali inter@sds aspirations to those of their
hostile neighbors. Two factors further compoundeesé suspicions: (a) most of the
signatories are proxies of these two countriesmesare supported militarily while others
are backed politically; (b) when the signatoriegnsd the document they refused any
changes to be made. Traditional elders meeting agddishu demanded some changes.

The signatories resisted, saying that the Natidbahstituent Assembly or the next
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parliament would have the powers to amend the tatish. Yet when the NCA met in

Mogadishu in late July 2012 they were also deneddpportunity to make any changes
to the document. Rhetoric aside, the protocol #séablished the NCA clearly says that
the draft that the signatories negotiated will loen3lia’s provisional constitution despite

the results of the NCA or referendum.

Third, because of the hasty process, the qualitthef Somali version of the draft
constitution UNPOS released on June 25 was extyepwbr. It was obvious that the
Somali version had been hastily translated fromEaglish source by unprofessional
translators. UNPOS eventually published the Engleinsion, though too late. The
Somali translation was evidently not proof-read ee®n the name of the country
“Somalia” was misspelled many times in the Sonmatliguage. Referencing and counter-
referencing were also inaccurate. For instanceclar26 (1 and 2) deals with the right to
own property and the right of the state to natieah given property for the national
interest, respectively. However, Article 26(3) sdlgat 26(1 and 2) will not apply to
Article 49 which deals with the levels of ‘federglbovernance. There is no relationship
between Article 26 and Article 4§8® Interestingly, the English version has omitted
Article 26 (3). Moreover, Article 72 (in the Somakrsion), which deals with the powers
of the second chamber, is incomplete as it doescoonter-reference at all. The poor
quality of the draft constitution indicates thatetlsignatories and their hand-picked
individuals who prepared the final draft did nowvédhe professional skills or sufficient

time to think through the issues, or edit and pread the document. As a result, Somali

183 See article 26 and article 49 of the Draft Consith in Somali language, available at
http://unpos.unmissions.org/LinkClick.aspx?filetitkl_2yjnyPFfk%3d&tabid=9705&language=en-
Us.
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people are not well-served when it comes to undedstg their own constitution in their
language. In comparison, the English version han benproved. Obviously, a new

Somali translation will be necessary.

More importantly, since the document is incomplétbas serious limitations in terms of
the content. Issues of federalism, the structurehef government, the role of Islam,
electoral systems, amendment formula and terrltatisputes are still contested. In
particular, the design of the second chamber tlaatstorms the eighteen administrative
regions to political regions is alarming as it ntigineate further unnecessary conflicts
among Somali communities. Moreover, although thetices of the draft constitution
that deal with rights seem to be stronger, manthefrights protected in the document
cannot be guaranteed in any practical way by Searsaliailed state. As Feldman
accurately argues, this may further contribute twe tde-legitimization of the
constitution*®*  Many rights are cut and pasted from other cartaits without due
regard to context. The rights of internally disgldgeople are not enumerated well, for
example, even though most Somalis are displacelinvthe country and sectarian

authorities are known to abuse these IDPs.

184 See Feldman, “Imposed Constitutionalism”.
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The Process of Adopting the Constitution

By 2009, it became clear to all that the secumiyditions on the ground would not allow
the IFCC to present the constitution to the Sompalople through a referendum as
originally was conceived in 2004. UNPQOS, which led and funded the constitution-
making process, realized that another way of adgptie constitution was needed. The
SRSG at the time, Ahmedou Ould-Abdallah, proposed Somalia’s Parliament could
provisionally adopt the constitution. He arguedtttiae parliaments of 27 European
countries adopted the EU constitution and therefloeeSomali parliament could do the
same, albeit it was not elect¥d. Before a decision was made on the issue, Ambessad
Ould-Abdallah vacated his post and a new SRSG, Asdmor Augustine Mahiga was

appointed to lead UNPQOS, thus leading Somalia’stitmion-making process.

Ambassador Mahiga dropped the idea of taking thaftDConstitution to the Somali

parliament. Instead, he created what he calledonstpkeholders’, consisting of the six
Somali politicians already mentioned above: the TF@sident Sharif Sheikh Ahmed,
the TFG Prime Minister Abdiweli M. Ali, former TFGpeaker Sharif Hassan Sheikh
Adan, Puntland President Abdirahman Mohamed Fatéémudug President Mohamed
Ahmed Alim, and one of the leaders of the Ethiogapported Ahlu-Sunna Wal-Jama’a,
Abdulkadir Moallim Nur. The SRSG brought theseisidividuals together in Mogadishu

and they (including Mahiga himself) signed an UNP®@&pared Roadmap in 2011. The
Roadmap had four components, of which securitycamstitution-making were the most

important.

165 Ambassador Ahmedou Ould-Abdallah presented a petpteie Lund Conference on Somalia on June
2, 2010.
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The seven signatories became the entity that deowte all of the major issues of
Somalia, thus replacing the parliament, the cabamet all other political groups in the
country. Known as the Roadmap signatories or thacpals’, the six Somali politicians
and the SRSG signed subsequent and at times ciatittgdagreements in Mogadishu,
Garowe, Galkayo, Addis Ababa and Nairobi. Theseagents focused on the two most
sensitive issues: the Draft Constitution, and smlecof the members of the new

parliament.

With respect to the provisional adoption of thestdation, the seven signatories decided
to create a puppet assembly that would suppont thiaft without making any changes.
They signed a protocol, “Establishing the Somaliidfaal Constituent Assembly”. In this
protocol, the signatories created an 825-membertioNal Constituent Assembly’.
Somalia’s traditional clan leaders select the mesierough the 4.5 tribal formula —
such that the so-called four ‘major’ clans will gdtout 183 members of the NCA while
the fifth clan would get 93 members. But, ironigallthe signatories’ Technical
Facilitation Committee managed the adoption proeesisthe minister of the constitution
(a proponent seeking a Yes vote) was the chaleNCA. Moreover, the NCA voted on
the following loaded question: “Should this drafoyisional constitution provisionally
adopted to provide for a better Somalia, help retract our country, and set us on the

right path to justice and lasting peace, pendinglfadoption at the referendum®?

186 See the NCA protocol, available at
http://unpos.unmissions.org/LinkClick.aspx?filetitkCrs_XvJIpAd4%3d&tabid=9705&language=en-
us
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According to the Protocol, the NCA could approvereject the whole document. But
they could not amend articles as they wish. Instedte NCA could give
recommendations to the signatories’ Technical Fatdn Committee which would pass
the suggestions to the so-called ‘principals’.datf this was consistent with the previous
agreements in Garowe in which the signatories eitlyliagreed that the NCA could vote
either Yes or No for the draft constitution. In daoh, according to the protocol
establishing the NCA, a No vote would not have ampact on the document. The
Protocol notes: “In the event of a No vote, thigfdmprovisional constitution will
nevertheless take effect until a new constitutisnadopted.” In fact, the signatories
further agreed that even if this draft constitutismejected in the referendum, it will still
be the provisional constitution of the country, ghuaking this a fait accompli. In other
words, regardless of the results of the NCA andréferendum, the signatories’ draft

constitution that was signed on June 22, 2012 besdhe law of the land.

Constituent Assemblies come in many shapes andsfortowever, the basic function
they often carry out is to write a constitutt§h.The UN, which has led Somalia’s
constitution-making process, missed a great oppiytthere. The government of the
United Kingdom, under its London initiative on Feary 2012, proposed a constituent
assembly that would not only write the constitutlmurt also become the legislature for
the next few years. Had the signatories listertd@d,would have improved and simplified

the process, thus producing a more legitimate amda-owned constitution.

167 5ee Yash Ghai, “The Role of Constituent Assemiifiédonstitution-Making”, Institute for
Democracy and Electoral Assistance, available atwidea.int. See Jon Elster, “The Optimal Design of
Constituent Assembly”, Paper prepared for the cpliom on “Collective wisdom”, College de France,
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Instead of drawing from the best practices of dflaing constituent assemblies, the UN
and its signatories preferred the approach thaatdiships use — an approach that never
legitimizes constitutions. They have created a emsbamp constituent assembly in
which 96% of the delegates ‘approved’ the draftstibation. On August 1, 2012, the day
the assembly approved the text, the Voice of AnaeBomali Section aired interviews

with some of the delegates who were complainingiabtany irregularities.

In fact, the military government led by General Moted Siyad Barre used a similar
mechanism in order to adopt the 1979 constitutime military government brought
together 832 delegates from all the districts aglons of the country to provisionally
approve the constitution, albeit they could not enaky changes. Even the 27-member
technical committee led by Ahmed Ashkir Botan dad make significant changes before
Congress approved it on January 25, 1979. Thisfalimved by a referendum which
took place on August 25, 1979. According to the eggoment, 99.69% of the Somali

people ratified the constitution and the SupremarCendorsed it

By way of comparison, during the Italian trustepshra (1950-1960), Somalia’s first
constitution was drafted by a technical committemprising 23 members. The technical
committee presented to the administration a catitit that consisted of 143 articles.
Then, a fifty-member inclusive political committelebated the constitution article by
article and created a new draft of 100 articles rmiadle changes as needed. Moreover, a

constituent assembly comprising the ninety-memlaetigment and twenty additional

188 See “Somalia”, The African Contemporary Record).\¥VIIl, No. 25, November 5-18, 1979, p.

5211.
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individuals from different sectors again delibedataticle by article, made some changes
and provisionally adopted it° Finally, in 1961, the Somali people ratified itdbgh a
referendum. Because the process was so open argpdrant, the outcome became a
legitimate and Somali-owned constitution that espeel the aspirations of the nation and
regulated political conflicts well. With some amemehts the 1960 constitution could still
be used now, as it is more legitimate and functidhan the current UN-led draft

constitution.

From its inception, Somalia’s constitution-makingogess was deeply flawed. The
process was designed, funded and controlled by UB\NRG@th help from the regional
organization IGAD and the neighboring countriesigDally, the constitution-making
process aimed at keeping the politicians at bapnidally, the process ended up in the
hands of six unrepresentative Somali politiciand e SRSG of the UN. These seven
individuals have dominated the constitution-makimigpcess of Somalia. They have
excluded civic, political and Islamist forces; thegve secretly and hastily negotiated on
the articles of the constitution; and they have osgdl a poor draft through a sham
process by creating a puppet constituent assenmfudy.a result of this political
expediency, secrecy and haste, both the IFCC artéel idich were tasked to prepare the
draft and many civic and political forces distan¢bdmselves from the UN-controlled
constitution-making process. In short, flawed psses lead to illegitimate outcomes —

and this has proved to be the case with the UNelasstitution-making process in

189 See Paulo Contini, “Integration of Legal Systemstiie Somali Republic”, International and
Comparative Law Quarterly, Vol. 16 (1967): 1088-818ee also Paulo Contini, The Somali Republic:

An Experiment in Legal Integration (London: Fran&sS & Co. Ltd, 1969).
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Somalia. More problematic is that besides the faibo regulate individual, institutional
and group disputes, there is an increased riskirtiidr conflicts, particularly if plans to

establish the second chamber are implemefited.

3.4 Conclusion

Since 1991, Somalis have lived in a situation ofggnance without a government and
their lives have been disrupted by a conflict dniv®y warlords who thrive in the current
anarchical situation in Somalia. Undoubtedly, watbohave benefited from the Somali
war economy associated with the collapse of thee stastitution in 1991. A proper
functioning state is therefore a threat to thoseo vabhe thriving under the prevailing
conflict situation. Importantly, peacemakers hagene to perceive Somalia through the
lenses of counterterrorism, counter-irredentismatesbuilding, and economic
development. Therefore the logical approach toSbmali conflict resolution would be
to deal with the reconciliation part of the processl not so much with the truth part,
because it has the potential to rekindle the conflihe Somali peace processes are not
yet ripe for a reconciliation strategy; the mositdamental approach would have been to
resolve the conflict first before embarking on daym of healing the scars of the past

and any form of constitution making.

Moreover, the ability of the international commuynib demonstrate impartiality and
neutrality in dealing with the Somali affairs issabutely imperative. Often the regional
and international actors engage with the local Siostakeholders in resolving the

conflict situations with prepared templates or prafted lenses.

170 Afyare Abdi Elmi, Revisiting the UN-Controlled Csiitution-making process for Somalia,
September 2,2012.
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CHAPTER FOUR

CONSTITUTION-MAKING IN SOMALIA: A CRITICAL ANALYSIS

4.1 Introduction
Chapter three discusses constitution making in Same critical analysis, 1960 - 2013.

The study undertook a review from documented sclyoleorks on the subject matter.

The chapter sets the stage, which analyzed thegamyassues by critically analyzing the
constitution making in Somalia. The study estaldtshithe role of Sharia courts and the
Union of Islamic Courts, federalism and constitatin Somalia, the process of
constitution making, the issue of local ownershipd ahe role of the international

community as the emerging issues which were loakéal this chapter.

4.2 Emerging Issues

4.2.2 The Federalist Debate in Somalia

Federations may foster peace, in the senses oémiiag wars and preventing fears of
war, in several ways. States can join a (con) fder to become jointly powerful
enough to dissuade external aggressors, and/oevemt aggressive and preemptive wars
among themselves. The European federalists Alfpmelli, Ernesto Rossi and Eugenio
Colorni argued the latter in the 1941 Ventotene ifésito: Only a European federation
could prevent war between totalitarian, aggressiates. Such arguments assume, of
course, that the (con) federation will not becomerenaggressive than each state

separately, a point Mill* argued.

1 Mill John, Considerations on Representative Governm@ew York: Liberal Arts Press, 1958)
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Keohane and JosePh argue that Federations can promote economic prigspg
removing internal barriers to trade, through ecoiesnof scale, by establishing and
maintaining inter-member unit trade agreementsbyrbecoming a sufficiently large
global player to affect international trade regimEsderal arrangements may protect
individuals against political authorities by colsting state sovereignty, placing some
powers with the center. By entrusting the centahwauthority to intervene in member
units, the federal arrangements can protect miestihuman rights against member unit
authorities:”® Such arguments assume, of course, that abuse fettter is less likely.
Watts notes that federations can facilitate someatibes of sovereign states, such as
credible commitments, certain kinds of coordinatiand control over externalities, by
transferring some powers to a common body. Sinop@@tion in some areas can ‘spill
over' and create demands for further coordinationoiher sectors, federations often
exhibit creeping centralization. Federal arrangesiemay enhance thmolitical
influenceof formerly sovereign governments, both by faatlitg coordination, and
particularly for small states by giving these membeits influence or even veto over
policy making, rather than remaining mere polidyets.

Karl and Otto also pointed out that, federal pcditiorders can be preferred as the
appropriate form of nested organizations, for ins¢a in ‘organic’ conceptions of the
political and social order. The federation may pobtencooperation, justice or other
values among and within member units as well asngmand within their constituent
units, for instance by monitoring, legislating, eming or funding agreements, human

rights, immunity from interference, or developmestiarting with the family, each larger

172 Keohane Reuben and Joseph Switiwer and Interdependence: World Politics in Tréinsi (New
York: Manchester University Press, 2001)105-117
"Watts Reid Comparing Federal Systemm@lontreal: McGill-Queens University Press, 19994.
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unit responsible for facilitating the flourishing member units and securing common
goods beyond their reach without a common authofych arguments have been
offered by such otherwise divergent authors as usitls, the Catholic traditions of
subsidiarity as expressed by Popes Leo Xl (188t) Pius XI (1931), and Proudhbfi.
Acton in support of federalism stated that fedar@angements may protect against the
central authorities by securing immunity and nomdwtion for minority groups or
nations. Constitutional allocation of powers to amer unit protects individuals from
the center, while interlocking arrangements proviriuence on central decisions via
member unit bodies. Member units may thus checka&eauthorities and prevent undue
action contrary to the will of minorities: “A greaiemocracy must either sacrifice self-
government to unity or preserve it by federalisnhe Tcoexistence of several nations
under the same State is a test, as well as the deesirity of its freedom... The
combination of different nations in one State imasessary a condition of civilized life
as the combination of men in society®.

According to Oates, federations may facilitate @fécient preference maximization
more generally, as formalized in the literatureeeonomic and fiscal federalism, though
many such arguments support decentralization ratlaer federalism proper. Research on
‘fiscal federalism’ addresses the optimal allocatod authority, typically recommending
central redistribution but local provision of publgoods. Federal arrangements may
allow more optimal matching of the authority to ates public goods to specific affected

subsets of the populations. If individuals' prefees vary systematically by territory,

74| ewis loan,Understanding Somalia and Somalilarfdondon: Hurst Publishers, 2008), 34.
75 Acton, Leo “Nationality,” in J. N. Figgis (ed.Jhe History of Freedom and Other Essalysndon:
Macmillan. . (1907).
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according to external or internal parameters suslgeography or shared tastes and
values, federal or decentralized arrangements dhaitv local variables may be well
suited for several reasons. Local decisions prewsetload of centralized decision-
making, and local decision-makers may also havetgeibgrasp of affected preferences
and alternatives, making for better service thanuldiobe provided by a central
government that tends to ignore local preferenceatans. Granting powers to
population subsets that share preferences regamlibfic services may also increase
efficiency by allowing these subsets to create sudernalities’ and ‘club goods’ at
costs borne only by thef®

Buchanan likewise argues that federal arrangemsrag not only protect existing
clusters of individuals with shared values or prefiees, but may also promote mobility
and hence territorial clustering of individuals lwisimilar preferences. Member unit
autonomy to experiment may foster competition fadividuals who are free to move
where their preferences are best met. Such molidiyards member units with like-
minded individuals may add to the benefits of loaatonomy over the provision of
public services, absent economies of scale andretiies’’ though the result may be

that those with costly needs and who are less ma@lpd left worse off.

4.2.3 The Role ofSharia Courts
From the late 1990s onwards much of southern Sareaperienced slight improvements

in local systems of governance. In certain areaallpolities, generally comprised of

7 Oates, WegneFiscal Federalism(New York: Harcourt Brace Jovanovich, 1972).
17 Buchanan Johnsofederalism, Liberty and the Law, Collected Worksl@vhe 18)(Indianapolis:
Liberty Fund, 2001), 87.
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Sharia courts sprung up, providing some amoungawfa&nd order of the populatidf
Sharia courts first emerged in northern Mogadishdugust 1994 and were local, clan
based initiatives funded by local Muslim clericsbusinessmen, and aimed at providing
a degree of law, order and security in a statelessanarchic situatidff. The resources
of these courts were usually derived from a contlmnaof private contributions and

taxation of various business and militia activities

The first generation of Sharia courts was widelpuydar. After years of protracted and
bloody fighting in which families and clans suffdrdocal populations were displaced
and local businesses were held hostage to méikddvies and protection money, Somali
communities welcomed Sharia courts and supporta s a means of restoring the rule
of law*®®. Since these courts were very local in jurisdittamd served specific sub-clans
or local neighborhoods, Sharia courts offered l@mahmunities a strong and legitimate
governance mechanism. Controlled by a coalitiodaf elders, Islamic clerics, and local
businessmen these early Islamic courts were maderatature and generally opposed to

radical Islam®,

By late 2005, eleven clans-based Islamic courtevestablished in Mogadishu alone;

some favoring radical Islam, others embodying aemaditional charact&f. These

178 Sharia courts generally administer Islamic Lawa(®t), and in some instances offer the parties a
choice between the application of Sharia or Somaditomary law, the Xeer (Menkhaus 2006, 85-86;
Johnson and Vriens 2011).

179 Mwangi Oscar. The Union of Islamic Courts and security governairté&omalia’ (New York:
Harcourt Brace Jovanovich,2010).88-94

180 Menkhaus, Ken“Governance without Government in Somalia: Spoilédate Building, and the
Politics of Coping(America: Affairs Council of Northern California006) 74-106.

181 Clarke Walter and Robert Gosent8pmalia: Can a Collapsed State Reconstitute I®elfi State
Failure and State Weakness in a Time of Terf@dfashington: Brookings Institute Press, 2003), 129-
158.

182 Mwangi Oscar. The Union of Islamic Courts and security governairté&omalia’ (New York:
Harcourt Brace Jovanovich,2010).88-94.
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courts formed a loose coalition dubbed the Unioristdmic Courts (UIC), and while
most of these cuts were primarily concerned witbusgy in their own areas of the
capital, they did contribute troops and equipmerd tombined UIC militia force of 400
member$®®. What is important to remember in regards to theufarity of these Islamic
courts with local communities is that their milgiavere formed by very religious and
highly disciplined young men. They were a far agnf the parasitical and ill-disciplined
group of youngsters first controlled in the ear®@@s by Mogadishu’s warlords, and then
left to develop their own exploitation and crimirgdoups. As a more disciplined and
often better equipped force, these Islamic coufitiag were able to successfully deal
with security issues in their local spheres ofuafice, and when united under the UIC

formed an impressive fighting force.

In June 2006, the UIC defeated the various clasedavarlords who had effectively
reigned over Mogadishu since the early 1990s asined to a high degree of peace to
the capital; a feat neither the warlords nor thterimationally backed TFG were capable
of. For the first time since the collapse of therab state, an organization managed to
unite Mogadishu and deliver peace and securitystpopulation. However, the success
of the UIC was perceived as a threat by the TFGEthabpia, both of whom claimed that
the UIC’s leadership included Muslim terrorists irogted in bombings in Ethiopia and
Kenya, a claim reiterated by the ¥ The rule of the UIC, which had, for the first ém
since the late 1980s, brought relatively centrdligmlitical governance to southern

Somalia was brought to an end by the oncoming Bihroinvasion.

183 |
Ibid.
184 |_ewis loan,Understanding Somalia and Somalilarfdondon: Hurst Publishers, 2008), 34.
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The Ethiopian invasion began towards the end o620h thousands of troops, tanks,
heavy artillery and air support pushing into Somalithe US supported the Ethiopian
army indirectly, and the invasion seemed a suceessn the UIC retreated from
Mogadishd®. However, the Ethiopian army was soon embroiledinitense street-
fighting, and turned their heavy artillery agaiostilian quarters in the city. What ensued
were extremely high rates of civilian casualtied #&ns estimated that as many as half a
million civilians fled what some have called theolbcaust” in Mogadishii®. Since the
Ethiopian withdrawal in January 2009, the TFG hasrbsupported by AMISOM troops,
and this is still the case today. Once the Ethimpi&ithdrew the TFG quickly lost control
of southern Somalia. What sprung up from the renmahthe UIC, and is currently in
control of large parts of southern Somalia is tiasely affiliatedAl-Shabaalgroup. This
affiliation of militias and clan-based groups issdmated as a terrorist group by the US
and other Western governments because of its timkal-Qaedd®. It is only recently
that Al-Shabaabhas been forced out of Mogadishu, and the joint Athiopian, and

Kenyan military offensive currently underway iseatipting to defeat the group.

4.2.4 The Process of Constitution-Making

Unlike many other African countries, Somalia upoependence actually enjoyed a
significant sense of national identity. As one alse put it, the Somalis constituted a
nation, but not a state, although they did possbes cultural prerequisites for

statehoot’®. The reasons why the Somalis are considered te laastrong national

'8 1n 2007, the US also supported Ethiopia direcitybombing UIC positions in Somalia (Reynolds
2007).

18| ewis loan,Understanding Somalia and Somalilarfdondon: Hurst Publishers, 2008), 34.

187 Al-Shabaab formally joined Al-Qaeda in 2012 (BB@12a).

188 |_ewis loan,Understanding Somalia and Somalilarfdondon: Hurst Publishers, 2008), 34.
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identity is because they share a common culturedbas folk traditions, a pastoralist
way of life, common language, and common religiom® Islant®,

During the period of colonialism from roughly th88Ds to World War Two, the Somali

people were administered by several European al@uwers: the French (in what is
now Djibouti), the British (in what is now the sglfoclaimed state of Somaliland, and
Northern Kenya), and the ltalians (in Somalia prppés a result of these different

colonial administrations and their administrativeddagovernance traditions, the
inhabitants of these regions experienced very miffecolonial legacies’.

According to some scholars, during the first 9 geaf civilian rule in Somalia, the

government “proved to be experimental, inefficiecyrupt, and incapable of creating
any kind of national political cultut&. While this may be a strong indictment of thetfirs
civilian administrations, they did prove to be Highorrupt and unable to deal with the
many problems the newly independent nation facetheSof these problems included the
newly unified Republic’s legal system - four of whishe inherited (Italian law, British

common law, Islamic law-Sharia, and Somali custgntaw-Xeer) and needed to merge
SO as to create an integrated legal code. Alstimihe first year the enthusiasm for the
unification waned as northerners began to real@® mmarginalized they were becoming.
In British Somaliland members of the northern Isstan constituted the majority of

administrative appointments and were finding thdwesein a very small minority in the

new Mogadishu based government. About one quaftseats in the new parliament

189 Clarke Walter and Robert Gosent8pmalia: Can a Collapsed State Reconstitute I®elfi State
Failure and State Weakness in a Time of Terf@dfashington: Brookings Institute Press, 2003), 129-
158.

190 ewis loan,Understanding Somalia and Somalilarfdondon: Hurst Publishers, 2008), 34.
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were allocated to northerners, and with most, ifallbsenior posts in the government and
military allocated to southerners, the political rgiaalization felt by northerners was
considerablE? To this, should be added the experience of ecanomarginalization,
highlighted by the distance between Hargeisa (ahmf Somaliland), and the new
Republic’s capital of Mogadishu, and lack of stateninistrative services in Somaliland.
This was to a great extent influenced by the Brigslonial lack of investment in and
development of Somaliland, but nevertheless seagem reason for frustration. All of this
contributed to the troublesome referendum to app@yprovisional constitution in June
1961, where the northerners rejected the constitutvhile it was strongly supported in
the south. Worse was to follow when in Decembethef same year a group of British
trained junior military officers in the north unsessfully attempted a coup with the aim
of ending the union. Towards the end of the 196065 uption was seriously disrupted the
cohesion of the political class in the country, andpetition for governmental resources
was rife.

Constitution-making can be compared with desigréngrajor public buildin§® The
authorities might think about their tasks as dewgdivhat the building is for, why it is
needed, where it should be situated, what faalitad spaces they want it to contain,
what it should look like, and how it should be desid and built to achieve those results.
They might want to consult the public, as usergualthe design, layout, and location;
guestions of accessibility to certain users wouisea as would issues of time, scale, and

cost.

192 Bradbury MarkBecoming SomalilandLondon: Progression, 2008), 45.
193 sam BrookeConstitution-Making and Immutable Princip)e®1.A. Thesis), (Boston: The Fletcher
School, 2005) (Online at ...http://fletcher.tufts.du
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Similarly, the constitution-making task involvesctons about design, including who
will use the product and hdW. There are decisions about how to consult theipiainid
how to use the resulting contributions. Municipatheorities do not have to educate their
architects, but someone may need to educate thgtittion-makers, as well as the
public, about what a constitution is and what it @ad cannot do. And the constitution-
making process will require complex administratiém.this part, therefore, we offer
sections about decision-making on policy and tezdinssues, on educating the decision-
makers and the public, and on carrying out pubdicscltation. There is a section on the
specific task of drafting the words of the documemd a section on the administrative

tasks involved in managing this sort of process.

Constitutions and corresponding concepts of cargtitalism are classified in various
ways depending on the purpose for which the categtoon is sought. According to the
realist approach, a constitution is an expressfdithe balance of powet®® obtaining at
the time of its making. Hence, a constitution reprégs that which is sanctioned or
permitted by the existing state of affairs as rdggyower; it “merely divides the spoils
between political elites®®. It is not an agent playing a mediating role ipracess of
"change or transition”. The idealist perspectivetlom other hand views a constitution as

having a “foundational” function. It represents tlead of the old order and the

19 vash Gai, The Constitution Reform Process: Comparative Paitdpes [paper presented at a
conference Toward Inclusive and Participatory Constitution-Mag’, 3-5 August, 2004, in
Kathmandu (Nagarkot).

195 Kirsti Samuels, Balance of power” is a concept applied in intermatal relations.(New York:
Columbia University Press, 2000), 35.

19 Kristi Samuels, “Post-Conflict Peace-Building afbnstitution-Making”, Chicago Journal of
International Law,(New York: Columbia University Press, 2006), 4.
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establishment of a new one. In other words, acngrdo the idealist perspective, a

constitution is the “foundation of a new politicatier®”.”

The "transitional” or "new" perspective differs fmdboth the "realist” and the "idealist"
approaches, even though not to the same degrisecldtse to the “idealist” approach; but
it envisages a deeper and broader appreciation dforsstitution’s role in the
establishment and development of a new order.clides on the significance and role of
a constitution in times of political transformatjoas distinguished from a period of
stability. It relates to “constitutional developnmghtaking place immediately following a
“political change” of great magnitude. It is a typkconstitutionalism in which law —i.e.
The constitution in this case- has “'an extraondir@nstituting role’ in the stabilization

of democratic governant¥'.

While this perspective “recognizes” the complex anmhny-sided function of
constitutions, it views constitutionalism as an a@ng process, “inextricably enmeshed in
transformative  politicS*. In other words, according to this perspective,
constitutionalism reckons with and "codifies" theegominant “consensus” but
"transforms it" as well. This means that it congauto strengthen the process that
upgrades the environment and stabilizes and des¢hgpnew order or governance. And

hence, according to this perspective, constituti@king is “a forum for negotiation

197 Kristi Samuels, “Post-Conflict Peace-Building afbnstitution-Making”, Chicago Journal of
International Lawyol. 6, no. 2, (Winter 2006)..

1% samuel Issacharoff, "Constitutionalizing Democraicy Fractured Societies"Journal of In-
ternational Affairs (New York: Columbia University, Fall 2004), 58

199 Kristi Samuels, “Post-Conflict Peace-Building abnstitution-Making”, Chicago Journal of
International Law,(New York: Columbia University Press, 2006), 4.
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amid conflict and divisiorf®® a forum in which - inter alia - the foundationr fthe

process of "democratic education” and empowermiethisopeople is laid.

Notwithstanding the plausibility of the above cléisation of the perspectives on
constitutionalism and constitution-making, many aals opt for a simpler
categorization. To them, there are two basic agbres— namely, the traditional and the
new. According to the traditional approach, a comsbdn is “an ‘act of completion™. It

is perceived asd' contract, negotiated by appropriate representgivwoncluded, signed,
and observed®’ The issues are deemed settled with presumed tfinalnd

conclusiveness.

The new constitutionalism, on the other hand, ig@proach centering “on ‘participatory

constitution-making’ or ‘conversational constitutaism™?%

It is perceived as &
continuing conversation between the elites of @misociety and the populatiaff® It is

carried on by all the stakeholders andapén to new entrants and issugahd its aim is
to fashion and providea‘workable formula that will be sustainable rathikan assuring

stable”?** The issues are not deemed disposed of for goodlgraithough a consensus

is reached on how they should be resolved presently

% Vivien Hart, “Democratic Constitution Makirig -Special Report, (Washington: United
States Institute for Peace, July 2003), (Online).

21 vivien Hart, ‘Democratic Constitution Makirig -Special Report, (Washington: United States
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This approach - i.e. new constitutionalism - is enseensible, especially considering the
essential nature or function of a constitution. gagtitution can be neither value-neutral
nor agenda-free. It is necessarily informed by satesiderata that may be expressly
declared - usually recited in its preamble - oithactated. What this means is that a
constitution is designed bearing in mind the appnsions or anxieties of the polity
concerned as well as the ends or goals aspiredh@Xgendé® in effect points to this

idea when he characterizes the constitution

“As a ‘power map’ upon which the framers may dediteea whole set of concerns which
may range all the way from an application of thebHesian concept of ‘the covenant’,...
to an authoritative affirmation of the basis of ebcmoral, political or cultural existence

including the ideals towards which the policy ipested to strive....”

It suggested that Somalia is putting its prioriiieshe wrong order by trying to proceed
with constitution-making when even the extent o #jovernment’s control over the
capital city is contested. Either that country cololiild on local institutions and gradually
build up a state, or it could use one of the eadmnstitutions (or make it an interim
charter more permanent). The last course—relyimgafo extended time on an interim

constitution—has been used in various countrieguding Nepal and Sudan.

4.2.5 The issue of Somali ownership
Despite the fact that Somalia is the only countrythe Horn of Africa in which the
population is almost entirely Muslim, Somalia haver been the home of radicalism as

its neighbors like Ethiopia and Sudan that arermatiy religiously divided. Historically

205 Julius Ihonvbere, “Towards A New ConstitutionaligmAfrica”, CDD Occasional Paper Series 0.4
(London: Centre for Democracy & Development, ARGI00).
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Somalia is based on clannism and not on religiawdver currently various types of
Islamist activism (Sharia Courts, al-Ittihad celt®nd to be organized by clan and work
within the parameters of clannisffi®

In the absence of a nationalist ideology, politisthm in Somalia began its ascent in the
mid-1970s, for want of overcoming clannism, encgerh during the violent and
repressive Barre’s regime. The patronage of SaudbiA has also encouraged young
Somalis to emigrate in Saudi Arabia to seek edacaind employment, and many have
been influenced by the radical Islamic cells.

In Somalia There are both informal clan-based gwaece structures and criminalized
warlord power structures. Whether or not specifiovisions are included in the
constitution to recognize these local power stmastumodify them, or seek to override
them, it is clear that their existence must be niakéo account. Attempts to dissolve or
ignore informal mechanisms that have served théipafiectively can produce chad¥.
New structures that are neither trusted nor undedsand undermine informal systems
may leave society worse off than before. In Somthlis issue also arises with respect to
the sources of law. Some codified law exists, huhe absence of a functioning judicial
system,xeer (traditional law) andShari'a are currently the dominant sources of law.
Making progress will require careful weaving of i@rarchy of laws that builds on the
current reality. This should not mean that ther@asscope for improving the existing
laws and interpretations to better comply with in&ional standards of human rights,
but rather the reality must be taken into accoumenvdesigning the constitutional rules

on these issues. Some of these challenges may éleaated by an extended period of

298 Menkhaus K Political Islam in SomaliaMiddle East Policy Journal, Vol 9 No 1 March 2002
207 Kristi Samuels. ACCORD, An international review péace initiatives. An opportunity for peace
building dialogue, Somalia’s constitution makinggess 2010.
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civic education and dialogue. But it remains uraartwhether attempts to transfer
models, lessons and institutional structures fraheiostable and developed societies in
Somalia will ever be successful. Given the weakstmsted formal legal and judicial
structure and the lack of bureaucratic capacity grospects for implementing a
constitution are very low. Furthermore the informia@ditional structures are likely to
compete with any new institutions or rules adopieithe constitution. A public education
campaign could inflame divisions if it adopts ertist views rather than encouraging
moderation and compromise. A process could be reddéegitimate by the exclusion
of the voices of women or minorities. Also, the stitution adopted may be unrealistic
and unenforceable if it is too ambitious and topemsive. Finally, it may also induce
conflict if it does not fairly address issues afdaownership, war crimes, or the division
of power and resources. Nevertheless, despiteifa@mbintments so far, as well as the
risks, there remains a valid role for constitutmnlding in peacemaking in Somalia. But
such a process could prove divisive if it is ndfisiently representative, participatory or

consensus basé®f

4.2.6 The role of international community

On the 26 March 1993, the UN Security Council insdiChapter VII of the UN Charter
and unanimously adopted Resolution 814 (1993) paed the UN’s role in Somalia. At
times, diagnosing the Somali conflict has beenugriced by external factors and
interests not relevant to the conflict. When the Aldde pronouncements in January
2007 that endorsed the Ethiopian occupation and est a step further by saying that

the occupation presents a unique opportunity toolves the conflict finally,

208 |pid, p 88.
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pronouncements failed to recognize that Ethiopiares blamed by Somali's for the
current state of affairs. This outlook can be tdaback to the imperial partitioning in
Somalia in 1897 and the defeat of Somalia in th@81®gaden War, which act as

catalysts in the current Somali intractable conflic

The AU analysts also failed to understand pan-Somationalism. This ideology is
based on the notion of a Greater Somalia, whicludes the Ogaden, Somaliland, the
NFD of Kenya and Djibouti. The AU’s pronouncememtsre informed by Ethiopia’s
subjective view of developments in Somalia. Wffirefers to this kind of behavior as
the bad leader syndrome and the bad neighbor syredemd is also known as proximate

causes of conflict by conflict resolution practiters.

Rutherford asserts that the AU’s misdiagnosis ef$lomali conflict follows on the early
diagnosis by the UN in 1992. Intervention by the lbNsomalia was initially intended to
provide humanitarian support to what was knowrhasTriangle of Death” (Mogadishu,
Baidoa and Kismayo). The food crisis was causethbycivil war and famine that were
ravaging the country. The crisis was commonly ref¢to as a man-made disaster due to
the conflict implications for the general populatia’he UN Security Council resolution
794 (1992), which authorized the deployment of B0,US troops in Somalia, had a
limited scope. The operation was codena®pération Restore Hope (ORH) by the US.
The UN referred to it as the United Nations Intéioreal Task Force (UNITAF). The
primary objective of the operation was to creaseeure environment for the delivery of

humanitarian relief throughout Somalia. The impattthe crisis was so severe that

209 pid, p 58.
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300,000 Somalis had died, while 3,000 were stilhgydaily and 500,000 had fled to

refugee camps in neighboring countries by mid-March

By the end of 1992, Bradbury estimates that oved,0D people had died and 1.5
million had fled the country to seek refuge abroBlde magnitude of the crisis made it
possible for the UN to mobilize international sugpo alleviate the impact of the crisis
on the civilian population mainly, particularly wem and children. The noble cause of
the UN was compromised when the situation was @agguised by military commanders
on the ground, perhaps because ORH was primarilyildary operation with a

humanitarian strategic objective.

The argument by Rutherford that in the case of Jiamé was the first time that the
politically neutral International Committee of ti&ed Cross (ICRC) had hired armed
forces to protect its relief supplies and convaysich is indicative of the militarization
of humanitarian intervention. The question is sHothhe ICRC have protected its
neutrality by refusing the idea of hiring armeditidbk to protect its operation? Only time

will tell, once the conflict has finally been regetl.

4.3 Other issues

The impact of civil war

Prior to 1960, Somalia was ruled by Italy in theuthoand Great Britain in the North.
Following World War 1l and the gradual decolonipatiof Africa, Somalia achieved its
independence in 1960 and formed the Somali RepuBlmmalia’s experiment with

democracy was however short lived. In October dd919he commander of the Army,
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General Mohammed Siyad Barre, seized power in gamyilcoup. Over the course of the
next twenty years, Barre’s government grew ripénwibrruption. During this period, the
Somali people felt increasingly alienated by thmin government, which led them to
define themselves more by tribal association thationality. In 1988, open rebellion
began in Northern Somalia and gradually spreadutiirout the country. Finally, in
January, 1991, General Farrah Aideed’s United Sio@ahgress forces stormed the
capital of Mogadishu forcing General Barre to flyNigeria. However, Somalia’s many
tribes were unable to form a consensus governnmehbg April of 1991, the country had
plunged into all out civil waf*°

When the Somali state collapsed in 1991, there meaformidable political formation
capable of filling the vacuum left by the weak gowaent of Siyad Barre. The country
was fragmented in terms of clan lineage and pageread the devastating drought and
ensuing famine introduced food security as a sowfeonflict. Another element
consistent with the concept of an intractable gonfconcept was introduced: the
changing goalpost in the life cycle of such a denflA lack of political vision and the
politics of exclusion became the ingredients fag turrent civil war in Somalia. The
absence of a political formation capable of changehe anger of the Somalis to change
the divisive legacy of the Siyad Barre regime carddively was another factor in

Somalia’s protracted civil war.

According to Clapham the fall of the Mohamed SiyAdrre regime in 1991 had
unintended consequences for the Somali stateunstit The fall of a government did

not necessarily signal the collapse of a state @matratic societies. The basic

Z9F M. Lorentz “Confronting Thievery in Somalia”,ilary Review 74, no. 8 (1994):p 2.
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assumption is that the threat of state collapsenpnisingly arises in countries in which
the preconditions for state formation and mainterawere most uncertain in the first
place and derives from the relatively recent assiomghat the entire world should be
divided into statés’. When Siyad Barre seized power in a military caud969, the

Somali state was nine years into its formation witsible structural weaknesses. The
military government destroyed even the rudimentstryctures of a functioning state
such as the legislature, judiciary and the civivee. Therefore, the collapse of the
Somali state was not a chance, event, but a proedssh began at the time of
independence in 1960. Thus, it can be stated ligastate “collapse was triggered when

the Siyad Barre government fell in 1991.

In the summer of 1992, the U.S. Agency for Intéomal Aid (USAID) and the
International Committee of the Red Cross beganrteygpthat somewhere between one-
third and two-thirds of the Somali population weterisk of dying from malnutritiof™*
Unlike the Ethiopian famine that had occurred ia thgion 8 years earlier, the hunger
crisis in Somalia was not a result of a lack ofdpbut rather a lack of access to food.
Constant clan warfare had made it virtually impblkesto safely transport humanitarian
relief. Hunger had become a weapon used by riwalschgainst one another. A lack of
security also led to the failure of the first UN nmanitarian mission to Somalia

(UNOSOM)?*3 The complete failure of the Somali state had nigikepossible for relief

21 Clapham, C. (2003). The Challenge to the Stata ®lobalised World, part one. In State Failure,
Collapse and Reconstruction, edited by J. Millikémford: Blackwell Publishing.
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workers to safely distribute aid to those in nerd thus food was often left to rot in the

Port of Mogadishg**

UNITAF successfully completed its short term missiof providing security for the
humanitarian convoys; the American military leatiggswvas fundamentally opposed to
engaging in long term efforts to stabilize Somaiia a political level. Following the
deaths of 18 Army Rangers and the wounding of Trst the U.S. military mission
became focused on transferring authority to thetddnNations Operation in Somalia
(UNOSOM 1I). The political pressure to hastily wditaw from Somalia forced UNITAF
to hastily transfer operational control to UNOSOMdespite the fact that only half the
UN forces were in place. Furthermore, while UNITABd been supported by tanks,
helicopters, armored personnel carriers and AC-fB@dships, UNOSOM II was
equipped with only a minimal amount of armor andca@mplete lack of military
gunships*® Overall, the intervention in Somalia was a failutéowever, despite a
detrimental shortage of personnel, the civil affainits operating in Somalia were able to
accomplish their short term mission of coordinatihg civilian and military operations
and responded well to unforeseen challenges. Timeatdimelines incorporated into the
planning of UNITAF forced the rushed executionloé mission and led to the transfer of
authority to a U.N. A mission that was not equippetiandle the chaotic situation on the
ground. The U.S. military’s eagerness to withdrasv forces ultimately led General
Aideed to test the resolve of the remaining inteomal peacekeeping force by ordering

the murders of 24 Pakistani soldiers on June 44198e U.N. The decision to arrest

214 |1a;
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Aideed following this attack ultimately led Aidesdforces to declare war on the

peacekeepers who eventually abandoned their migsidiarch of 1995.
Refugees

The three adjacent countries of the Horn (Sudahiogita and Somalia) today are thus
more fragmented, weaker and poorer than ever heliorall cases the political leaders
and the political system in general have not bdda 8o accommodate the legitimate
(seemingly legitimate) claims of the different fescand to build the state. Rather than
make compromises to solve the problems peacethiyauthoritarian regimes preferred
the use of force (political and economic militatiaa). For the same reason, they invited
the superpowers and other countries to assist intanaing their power. Such external
involvement helped neither to solve the problenthef region nor to maintain the rulers
in power as long as they wanted. Rather, worsehedotoblems, destroyed the state,
impoverished the society and produced a mass exafdueugee migration. Finally, the
political leaders, who pushed their people to fiemed them as refugees themselves

(Mengisto Haile Marian of Ethiopia and Siyad BasféSomalia are two examples§.

Mass exodus of refugee migration has also beemttier major feature of the Horn of
Africa. The three countries are well known as bmfugee generating and receiving
countries. Ever since the 1960s the region has be#hknown for its huge refugee
migration, and the refugee problem has becomeragent political and socioeconomic
factor in the region. Barely a month passes with@itanother refugee flow clamoring

for attention. Current concept of refugee protetand assistance now face critical tests,

2% \Wondem Asres. The State, The Crisis of Statetliitns, and Refugee Migration In The Horn Of
Africa. The Case of Sudan, Ethiopia, and Somabagegance Publishing Services (SPS) 2007
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as even long-term advocates of generous asylunremd wonder whether the world
will be able to care for all its refugees and the@emingly interminable neeti.
Moreover, as Smyser (1985: 155-159) has correcttytpwhat is most worrisome about
the current refugee burden is not only the shearhau of refugees, however large it may
be, but the long periods of time that they havenspe asylum... Most have little
immediate prospect of going home or moving on... Asig has followed crisis, and a
new conflict obscured old ones, the world has beeable fully to absorb the
consequences of one refugee flow before being fadttdyet another’. As noted above,
smyser’s description is a very clear reflectiontlod problem encountered in Africa in

general and Somalia in particular.

The issue of referendum

It is possible to use the referendum to resolvaréiqular controversy about the design of
the process or a substantive issue. It has beeh padicularly in Latin America, to ask
the people if they would prefer a constituent asgsdgno draft the constitution, or to
secure the mandate for negotiations on a new cotistial order (as in the referendum of
the white community in South Africa), on the mamdat the constitution-making body
(as in France in 1957).

However, contrary to many developed countries wimeple vote for or against the
document through a referendum, in Somalia, 621reldedorsed the draft that ended the
Transitional period. The draft was to be subjedted nationwide referendum as soon as
security improves. Somali Muslim scholars and otiedigious groups have condemned

the latest adoption of the draft document and ljuestioned the manner in which the

27 bid, P 4.
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process of obtaining a new constitution had beendected by both the Somali
constitution committee and the United Nations.

The religious groups also noted that the constituis a project of the West and accuse
the Somali leaders for failing to notice some @& tontentious clauses in the draft that
touch on critical matters like the religion of IslaSomalia factions, however say that the
constitution can only be applied once the Somaliegoment and the Muslim clerics

reach an agreement on the contentious clausesSamalis share the same religion.

4.4 Conclusion

Even though one cannot absolve the Somalis theesed responsibility for their
present conundrum, it is obvious that external rackave throughout played important
and unfortunately mostly negative roles. Most of time most of these actors have
primarily become involved because it suited theungurposes rather than due to any
sincere desire to help the Somali population. Exéaen they have been motivated by
altruism, this has usually not sufficed to ensina their involvement has had beneficial
consequences. According to an assessment by ItimralaCrisis Group in a report
published on the 23rd of December 2008: The intenal response has been
inadequate. Instead of engaging meaningfully amdefally in the search for a political
solution, including with such regional actors akigpia, Eritrea and Saudi Arabia, major
outside actors have hurt the process (the U.Sspoght vainly to prop up the TFG (the
Europeans) and are now willing to support its esi@m despite its disastrous record,
while concentrating on the piracy issue to proteeir own commercial interests.

The study thus concludes that quite a few exteactdrs have “meddled” in Somali

affairs for a wide variety of different reasons awith very divergent results. On balance,
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the consequences of their involvement seem to baega negative in the sense of having
exacerbated the conflict rather than solving itm&ha would thus probably have been
better off left alone. The study also concludes 8amalia is going to need considerable
external support for the foreseeable future... Ifdlsistance that is offered comes in the
package of lots of conditionality and lots of demigand lots of top-down orders from
the international donors, it is going to go dowrllgaand it is not going to work. So
there is a need to find a way to provide the maxmsawpport that Somalis need, while

giving the Somalis maximum ownership of this recgyarocess.
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CHAPTER FIVE

CONCLUSION

5.1 Summary of the Findings

The main purpose of this study was to analyze gotish making in Somalia from1960-
2013. The findings of the study established that ¢bnstitution-making task involves
decisions about design, including who will use gweduct and how. The study
established that there are decisions about hovonsuit the public and how to use the
resulting contributions. Constitutions and corregping concepts of constitutionalism are
classified in various ways depending on the purpesewhich the categorization is
sought. According to the realist approach, a carigin is an expression of “the balance
of power obtaining at the time of its making. Hengeonstitution represents that which
is sanctioned or permitted by the existing stataftdirs as regards power; it “merely
divides the spoils between political elites

The study established that unlike many other Africeountries, Somalia upon
independence actually enjoyed a significant sefisational identity because they share
a common culture based on folk traditions, a pa$isirway of life, common language,
and common religion-Sunni Islam. The study esthblis that during the period of
colonialism from roughly the 1880s to World War Twihe Somali people were
administered by several European colonial powéesFrench (in what is now Djibouti),
the British (in what is now the self-proclaimedtstaf Somaliland, and Northern Kenya),
and the Italians (in Somalia proper). As a restthese different colonial administrations
and their administrative and governance traditiding inhabitants of these regions

experienced very different colonial legacies.
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The study also established that during the firgee8rs of civilian rule in Somalia, the
government “proved to be experimental, inefficiecyrupt, and incapable of creating
any kind of national political culture also, withthe first year the enthusiasm for the
unification waned as northerners began to reale imarginalized they were becoming.
The study further established that from the lat@0s%onwards much of southern Somalia
experienced slight improvements in local systemgamfernance. In certain areas local
polities, generally comprised of Sharia courts sgrup, providing some amount of law
and order of the population. The resources of tlvesets were usually derived from a
combination of private contributions and taxatioh v@arious business and militia
activities. After years of protracted and bloodghting in which families and clans
suffered, local populations were displaced and |ltcesinesses were held hostage to
militia tax-levies and protection money, Somali coonities welcomed Sharia courts

and supported them as a means of restoring thefldey.

The study established that in June 2006, the Ul@atied the various clans based
warlords who had effectively reigned over Mogadisimce the early 1990s and restored
to a high degree of peace to the capital; a feitherethe warlords nor the internationally
backed TFG were capable of. For the first timeesitihe collapse of the Somali state, an
organization managed to unite Mogadishu and delipeace and security to its
population. However, the success of the UIC wasgeed as a threat by the TFG and
Ethiopia, both of whom claimed that the UIC’s leesthep included Muslim terrorists
implicated in bombings in Ethiopia and Kenya, d@mlaeiterated by the U&. The rule

of the UIC, which had, for the first time since tlhete 1980s, brought relatively

28| ewis loan,Understanding Somalia and Somalilarfdondon: Hurst Publishers, 2008), 34.
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centralized political governance to southern Soanalas brought to an end by the

oncoming Ethiopian invasion.

The study established that Somalia is going to meediderable external support for the
foreseeable future... If the assistance that is efferomes in the package of lots of
conditionality and lots of demands and lots of ttgwvn orders from the international
donors, it is going to go down badly, and it is gotng to work. So we need to find a
way to provide the maximum support that Somalisdneghile giving the Somalis
maximum ownership of this recovery process.”

The study also found that, contrary to many devetiopountries where people vote for or
against the document through a referendum, in Sam@21 elders endorsed the draft
that ended the Transitional period. The study astablished that Somali Muslim
scholars and other religious groups condemned dbeten of the draft document and
guestioned the manner in which the process of wibia new constitution had been
conducted by both the Somali constitution commitied the United Nations. The study
also found that religious groups also noted thatdbnstitution is a project of the West
and accuse the Somali leaders for failing to natm®e of the contentious clauses in the

draft that touch on critical matters like the redig of Islam.

5.2 Conclusion

Constitution making is a crucial moment where naiohoose a constitution to be either
instrument of democracy or discrimination, inegtyalisocial unrest, a legalized

dictatorship or others which defines undemocratiityp The way constitutions are made
necessarily leaves marks on the future polity. dhstitutions are made involving all

segments of interests with serious and genuineusation of the situation the country
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has long been lived; it will create a polity whexetors are committed to live in and
safeguard it. The reverse is, however, true in Btypwhere constitutions are made
excluding factions who allege to have normativeinclaan the country's politics. In
Somalia, constitutions had never been the prodticiegotiation of factions and the

people.

While constitutions can fully be drafted even byettise or a single group; it should
necessarily consult the public and be approved ubligdy praised organ involving all
interest groups. The making of the new constitytimwever, is short of this
prerequisite. The Constitutional Commission, altffoattempted to consult the public; it
was with no adequate civic education where mora 826 the population used to be
illiterate; where the crowds were very minimal andh shy culture to express one’s
political opinions in public gatherings. Besideke tdraft was not offered for public
discussion in its full text with proper meannesor&limportantly, the constitution was
approved by a Constituent Assembly electives byHh&-Past the Post electoral system

and where TGF won 539 seats out of the total 557.

The Constituent Assembly, hence, played rather gubstamp function to TGF party
program. This is clearly demonstrated on the caméthe constitution as existed now.
Self-determination on the bases of ethnicity, whinhke up the basic ideal of the
constitution, and the land policy are among thelpn@nant provisions which TPLF, in
particular, had been fighting for. Besides, theealbs of an independent organ to
watchdog the process and in the existence of aidemable peace and stability also

degraded the legitimacy of the process.
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The fact of exclusion of all factions representihg diverse views and interests endured
the constitution with foes which struggle for itedication. The constitution is, therefore,
in a threat. It is rather survived by military fescrather than actors feeling of ownership
of the text. Besides, the fact of the governmedtsination and manipulation of the
process has forced the opposition to associatedhstitution with the government. As a
result, while some are struggling for constitutionhange others, on the other hand,
proposed dozen of provision for a constitutionakadment which almost amount to a
constitutional revision (i.e. Defined as a fundataénconstitutional change or
replacement). They also demanded a referendumhvidii@ non-constitutional means, to
amend (as they call it) /revise the provisions tpegposed. Moreover, the feeling of
annoyance oppositions developed as a result abtbleision from the process has stayed

the people for long out of multi-party democracy.

Despite the successful end of the transition, thiéowing points should be taken

seriously in sustaining the gains made so far.rAftere than two decades of a lack of
governance structures and leadership, there hasameexodus of human resources out of
the country in search of greener pastures elsewReresustain the successes of the
transition, all actors should be capacitated. Itnmest must be made in building and
restoring educational infrastructure to addressethisting educational gap. Major plans
must be drawn up to attract the human resourcélerdiaspora to return to meet the

critical mass of people required for engagementrandnstruction efforts in the country.

Whilst the above plans are important, the abilityh® Somali leadership to implement
them on its own is challenged by the number of ceting issues for it to address. This

provides the context for the international commyraind development partners of
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Somalia to continue engaging with the country ieniifying and implementing priority
projects needed for sustainable peace in the couabrtunately, the new leadership has
identified six priority areas that require intelioatl support to enable the leadership to
deliver. It is, however, important that these @foare based on Somali leadership and
ownership. There is also a role for civil societgamizations to play in building the
capacity of the government to fulfill these reqoients and priorities. The new
government, with the support of the UN mission,dset® engage consistently with the
diaspora and their representatives. This is bectuesdiaspora has an important role to

play in sustaining the gains made on the ground.

The lack of synchronization of the AMISOM and UNPOgeration sometimes creates
confusion in the delivery of certain tasks. Theas ko be a structure where the political
and military wings meet regularly to discuss andrdmate their activities on the ground
and to operate as processes complementing each Wita the transition of UNPOS
into a new expanded Special Political Mission asaded by the UN Security Council
Resolution 2093, this challenge will cease to eXstwever, synchronizing the activities

of the new structure is crucial and important.

Traditional leaders are the custodians of Somatiesp. The Somali society is very
conservative and that cannot be ignored when dgalith the country in the quest for
peace. Where necessary, the traditional leaderddihbe involved in the running of the
country, particularly in the post-conflict reconsttion stage. Their involvement should
not be considered only when there is a crisis.

The issue of women representation and inclusigitglisolutely important, hence women

as a critical component of civil society need toibheorporated as stakeholders. There
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was a realization that despite the important rolewomen in the country, their
involvement in leadership was minimal. Owing to thet that the traditional leaders are
also the principal custodians of the traditions atustoms of the people, the
marginalization of women in the Somali culture lsvays brought to the fore. It is
particularly difficult to get the buy-in of the &k in achieving representation of women
in political leadership positions. Somali societypatrilineal and male dominated and that
is an influencing factor. The number of represeveatassigned to the various clans also
affects the participation of women in matters uteden. For instance, if each sub-clan is
entitled to one representative then that makesifficat for women to become
representatives since every sub-clan sought toepeesented by a man, in this way

locking out the participation of women.

5.3 Recommendation

Constitutional design is synonymous with walkingeggys. It can be done, but only with
great skill and discretion. Constitutions are alsvajone in time when the existing
arrangement has been shown illegitimate as in Eadterope, ineffective as in the
United States or both as in Indonesia or discritoiryaand non-inclusive as in Nepal,
South Africa and many other nations. Constitutiothesigns are, hence, always headed
by instability, turmoil, distrust international ®ure and a rushed time or are made in

time when there are no purely constitutional momsent

The study proposes the following recommendations;-

The government of Somalia needs to fully involvélpuparticipation in constitution-

making, so as to facilitate an inclusive proceswel as include opportunities related to
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a highly participatory process. Any civic educatimmogram should be inclusive, open,
and credible. Because the constitution has an impacall people in the country, it
should represent everyone—all age groups (from ddcbbildren to the elderly), and

every possible significant group within the socjetshether defined by class, culture,
ethnicity, religion, or on any other basis. It slibprioritize reaching those who seldom
participate in the political life of the countryug@h as minorities and marginalized
groups). Successfully preparing the people inrdggrd is not just a matter of holding an
isolated event or workshop, but an ongoing proadssultivating a culture of public

participation and democratic values and practisesell as constitutionalism.

The study also recommends that governments shoglasfon the tasks undertaken by
the constitution-making bodies to promote publictipgoation in the official process.
They include preparing the public to participateotitgh civic education and public
information campaigns, as well as consulting thelipuon issues such as whether a

process should take place (and how) and what shuzuid the constitution itself.

The study also recommends greater level of medisitgcin constitution making and
stronger tradition of representation in helpingtsure that people have a chance to hear
debates on constitutional issues without necegshaling direct involvement in the
official process. A constitution-making body thatvelops good working relationships
with civil society and the media in presenting dfeative and helpful civic education
program will often establish a precedent for oper @lemocratic participation in
governance in the future. It may lead the constitumaking body and the process itself

to be viewed as more credible, accessible, andpeent.
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The study also recommends that constitution-magihegesses should avoid the perils of
manipulation of the people by interest groups, iethation of opinion, populism, and so
forth. Otherwise the constitution-making procesdl Wwecome just another form of
politics and not a deliberative process that gdmesraconsensus-building and
reconciliation. It should promote conversations paty between the people and the
constitution-makers (constitutional commissiong)stiiuent assemblies, and the like) but
also among the people themselves. This can maken theare of the histories,
contributions, anxieties, and aspirations of othansl deepen the understanding that is so

critical to developing national unity, conflict mation, and peacebuilding.

Oppositions need also to take notice of the faat #tmending the cornerstone of the
constitution on the basis of party ideology is tachlly equivalent to the reconstitution
of the country, which, is a making and breakingreise. Unlike the experience of other
nations, the fact that the constitution is with trexy tight amendment provision and
political body to interpret the constitution to nea& redemption on our constitution most
impossible. As a result, it is the ruling party altihihas a responsibility to do more tasks
than anyone else in creating a feeling of ownership the constitution and the

constitutional order.

The study also recommends that governments shaudtude the restoration of
democracy in constitution-making process to makepifocess transparent and authentic.
Greater attention needs to be given to the dynawofigaublic participation, the phases

where such participation is appropriate, and théhows of public participation.
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Finally, the new constitution was provisionally atled onthe basis that on achieving
progress with security in theuntry, attempts would be made to subject the mheciito
nationwide review and a referendum. Certain ataathe constitution are also to be
decided in the future byparliament. These include issues around the rolshafia,
citizenship, and the demarcations of the borderghefcountry. Regarding sharia,
clarification about whetheiSharia is a source of law’ or ‘the source of lais’ still
outstanding. Also outstanding is the issue of thaumeand form of federalism in the
country. Towards sustainingeace, the question of the constitution ought toevesited

to deal with the outstanding issues and eliminatstiag criticisms of the document.
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