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CHAPTER ONE 

INTRODUCTION 

1.1 An Overview of the Private Sector in Kenya 

The private sector plays a major role in society. Private enterprise has been described as 

the epitome of development.”
1
 In most economies, private sector expenditure contributes a 

significant part of gross domestic product (GDP).  In addition, private sector entities are 

substantial employers and major capital market participants.  They generate wealth through 

their businesses by supplying goods and services, creating employment opportunities, 

human resource development and contributing to public revenue through tax payments. 

The private sector comprises of entities in the economy which are privately owned and are 

not part of the government as opposed to public sector entities which are owned and/or 

controlled by the government.
2
 These include private sector corporations which are 

privately owned enterprises incorporated under law and geared towards making a profit.
3
 A 

corporation in Kenya consists of a body of persons who collectively form one entity (also 

known as a company) but are a separate legal entity from that of the corporation. This 

study will use the terms private corporations, private companies and privately owned 

enterprises interchangeably to refer to private sector corporations. 

 

                                                           
1
 Government of Kenya, Private Sector Development Strategy (2006-2010) available at www.trade.go.ke 

› Programmes (accessed 28 April 2014) 
2
 Ian Lienert, Where does the Public Sector End and the Private Sector Begins, (International Monetary Fund 

Working Paper 09/122, 2009). 
3
 ibid. 

https://www.google.co.ke/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0CCsQ6QUoADAA&url=http%3A%2F%2Fwww.trade.go.ke%2Findex.php%3Foption%3Dcom_content%26task%3Dview%26id%3D37%26Itemid%3D69&ei=9R9eU6bcD6_a0QXozYDIAQ&usg=AFQjCNG6rKkxAVv8gC0ZIi3_2YB4W_AW1Q&bvm=bv.65397613,d.d2k
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In Kenya, the private sector contributes approximately 80% of the country’s GDP and 

provides more than half of the wage employment.
4
 For example, in the agriculture, forestry 

and fishing sector of the country’s economy, the private sector contributes 97% of the 

sector’s contribution to GDP.
5
 Being cognisant of this important role played by the private 

sector, the Government of Kenya has taken measures to enhance private sector growth and 

competitiveness through the formulation of the Private Sector Development Strategy 

(PSDS) which recognises all commercial productive activities both formal and informal as 

well as on farm and off farm activities as part of the private sector.
6
 This is in recognition 

of the significant role that will be played by the private sector in achieving the country’s 

medium term objectives outlined in the Economic Recovery Strategy for Wealth and 

Employment Creation (ERS).
7
 Moreover, the important role of business has been 

recognised by the Government through its development blueprint, Kenya Vision 2030, 

which commits to create “a more enabling business environment for all trading activity” as 

well as developing infrastructure that will support the growth of small and medium 

enterprises.
8
 

 

Traditionally, private sector corporations were viewed as property institutions whose main 

mandate was to make profits and maximize shareholder value.
9
 Corporations were largely 

incorporated in order to make it easier for entrepreneurs to conduct business. The separate 

legal personality of corporations meant that corporations could engage in business 

                                                           
4
. Government of Kenya (n.1) 2. 

5
 African Development Bank Group, The State of Kenya’s Private Sector: Recommendations for Government, 

Development Partners and the Private Sector (2013). 
6
 Government of Kenya (n.1). 

7
 ibid. 

8
 Government of Kenya, The Vision 2030 (2007) at http://www.vision2030.go.ke (accessed 30 January 2014). 

9
 Paul L. Davies and D.D Prentice, Gower’s Principles of Modern Company Law (6

th
 edn, Sweet & Maxwell: 

London 1997) 8. 

http://www.vision2030.go.ke/
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transactions and bear the potential risk of liability separately from its members or 

founders.
10

 In addition, corporations also provided a platform where many members could 

be able to invest capital in the corporation and in return obtain a share in the corporation as 

well as partake of the profit made by the corporation through payment of dividends. 

Consequently, these corporations perceived their social responsibility as simply 

maximising profits within the law. As Milton Friedman put it, the only responsibility of 

business towards society is the maximization of profits.
11

 As a result, the management and 

governance structures of corporations were organized with the aim of providing direct 

accountability only to shareholders.
12

 Little or no attention was paid to human rights as a 

corporate responsibility. 

 

However, due to the dynamic character of the corporate enterprise, the activities of private 

corporations have been brought into public focus. For example, there has been an 

increasing involvement of private corporations in the provision of services which had been 

previously perceived as the preserve of the government such as water, electricity, 

healthcare and education.
13

 This has resulted in a greater interaction between private 

corporations and the public and hence private corporations are increasingly having a direct 

impact upon the enjoyment of human rights by individuals. Moreover, corporate policies, 

procedures and actions that relate to employment terms and conditions, standards of 

products and services, environmental protection amongst others have a human rights 

                                                           
10

 See the concept of separate legal personality espoused in the case of Salomon v Salomon & Co Ltd [1897] AC at 

52. 
11

 Milton Friedman, ‘The social responsibility of business is to make profits’ in Steiner and Steiner (eds), Issues in 

business and society (New York: Random House, 1977). 
12

 Cynthia A. Williams and John M. Conley, “Is there an Emerging Fiduciary Duty to Consider Human Rights?”  

(2005) 74 University of Cincinnati Law Review, 75. 
13

 Michael K. Addo, Human Rights Standards and the Responsibility of Transnational Corporations (Kluwer Law 

International: The Hague, 1999) 83. 
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impact on individuals. Consequently, the impact of private corporations is not restricted to 

the shareholders of the corporation but is also felt by stakeholders such as employees, 

consumers and the wider society at large. In other words, private sector corporations have 

the potential to promote or violate human rights and consequently, the protection and 

respect of human rights forms an essential element of corporate governance within private 

sector corporations. The enforcement of human rights protection within the private sector 

becomes critical in enhancing good corporate governance in Kenya which ultimately 

contributes towards the growth of the country’s economy. 

1.2 Background to the Problem 

Traditionally human rights principles were intended to limit state action towards 

individuals or groups. Consequently, the State was perceived as the primary duty bearer in 

the promotion and protection of human rights.
14

Thus, as a general principle of enforcing 

human rights standards, the government and its agencies are required to respect, protect 

and fulfil human rights standards. The international human rights framework sought to 

regulate actions and omissions of governments in order to avoid human rights violations 

and hold governments accountable for human rights abuses.
15

 For example, international 

covenants which impose binding obligations in respect to the promotion and protection of 

human rights in line with the Universal Declaration for Human Rights (UDHR) address 

States as parties and therefore bind the States as the primary duty bearers of the obligations 

                                                           
14

 Larissa van den Herik and Jernej Letnar Cernic, “Regulating Corporations under International Law: From Human 

Rights to International Criminal Law and Back Again”, (2010) 8 Journal of International Criminal Justice (JICJ) 

725-743 at 727. 
15

 Jonathan Cooper, “Horizontality: The Application of Human Rights Standards in Private Disputes” in Rosalind 

English and Phillip Havers (eds), An Introduction to Human Right and the Common Law (Oxford – Portland 

Oregon: Hart Publishing, 2000) 52, 54-55. 
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therein.
16

 Other non-state actors such as corporations had thus been placed at the periphery 

of this legal regime as far as human rights protection was concerned. As a result, not much 

focus was placed on how corporate action promoted or undermined human rights and thus 

human rights did not feature as an agenda of corporate governance.  

 

Corporate governance has been defined as the system by which corporations are directed 

and controlled.
17

 It deals with the relationships between the different participants of the 

corporation including the board of directors, managers, shareholders and other stakeholders 

of the corporation.
18

 In other words, it consists of structures within a corporation that 

guides decision making in the organisation.
19

Corporate governance is a topic which is as 

old as the modern company.
20

 The corporate governance debate started with the separation 

of senior management from shareholders and hence the separation of ownership and 

control within a company. This was instigated, in large companies, mainly by the need to 

facilitate speedy decision making processes and to ensure that the decision makers had the 

necessary skills, expertise and commitment to run the corporation.
21

 As early as the 1930s, 

Adolf Berle and Gardiner Means contended that ownership and control of large companies 

in the United States had separated resulting in conflicts arising within the corporations.
22

 

These conflicts referred to as ‘agency problems’ were among corporate participants and 

                                                           
16

 Examples include the International Covenant on Civil and Political Rights, the International Covenant on 

Economic, Social and Cultural Rights and the Convention on the Elimination of All Forms of Discrimination against 

Women. 
17

 Report of the Committee on the Financial Aspects of Corporate Governance (Gee, 1992) commonly known as the 

‘Cadbury Committee’ Report of 1992. 
18

 Stijn Claessens, “Corporate Governance and Development” (2006) 21(1) The World Bank Research Observer 91-

122. 
19

 Stephen Bainbridge, Corporate Governance after the Financial Crisis (Oxford University Press: Oxford, 2012) 2. 
20

 Paul L. Davies, Gower and Davies Principles of Modern Company Law (8
th

 edn, Sweet & Maxwell: London 

2008) 359. 
21

 ibid. 
22

 Adolf Berle and Gardiner Means, The Modern Corporation and Private Property (New York: MacMilan, 1932).  
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included conflicts between managers and shareholders, conflicts among shareholders 

themselves and conflicts between managers and the corporation’s other constituencies 

including creditors and employees.
23

 The separation of the control of the corporation from 

the ownership of the corporation was seen as one way of reducing these agency 

problems.
24

 The aim was to create a corporate structure that would ensure that the 

decisions relating to initiation and implementation of the corporation’s affairs are 

effectively monitored in order to meet the objectives of the corporation. Hence, from a 

historical perspective, the main issue of the corporate governance debate was how the 

shareholders or investors could hold the senior management of the corporation accountable 

for their actions and decisions.
25

 However, the debate has moved from the issue of 

accountability of senior management of a corporation to shareholders and now includes 

accountability towards other groups who have a long-term interest in the company 

commonly referred to as stakeholders.
26

 Hence, in addition to dealing with corporate issues 

such as managerial accountability, board structures and shareholder involvement, corporate 

governance also encompasses stakeholder management.
27

  

 

Corporate governance as a subject came into prominent focus in the 1990s. In the United 

States, the American Law Institute, a private organisation made up of lawyers, judges and 

academics, had undertaken a project on corporate governance in 1978 which resulted in the 

publication of the “Principles of Corporate Governance: Analysis and Recommendations” 

                                                           
23

 John Armour, Henry Hansmann and Reinier Kraakman, “The Essentials Elements of Corporate Law” (ECGI Law 

Working Paper No. 134/2009, November 2009) 4. 
24

 ibid. 
25

 Addo (n.13) 96. 
26

 Paul L. Davies (n. 20) 360. 
27

 Brian R. Cheffins, “The History of Corporate Governance” (ECGI Working Paper No. 184/2012) 19 available at 

http://ssrn.com/abstract=1975404 accessed 6 June 2013. 

http://ssrn.com/abstract=1975404
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in 1994.
 28

 The work of the Institute had been prompted by, among other things, the 

concerns that the executives of corporation were not acting to the best interests of the 

company or the shareholders and lack of oversight of the executives of corporations 

resulting in ‘corporate autocracy’.
29

 In the United Kingdom, a Committee on the Financial 

Aspects of Corporate Governance headed by Sir Adrian Cadbury (the “Cadbury 

Committee”) was established in 1991 by the Financial Reporting Council (FRC)
30

, the 

London Stock Exchange and the accountancy profession to scrutinize report and make 

recommendations on good practice regarding issues relating to financial reporting and 

accountability.
31

 This was as a result of the increasing lack of confidence in the corporate 

financial reporting regime as well as the concern that auditor shortcomings were 

undermining the effectiveness of companies’ internal control systems. The committee’s 

work was given further impetus following the emergence of corporate failures of major 

companies in the United Kingdom.
32

   In 1992, the Cadbury Committee published its report 

which was accompanied by a Code of Best Practice which focussed on the role of the 

board of directors in supervising executive decision making as well as making 

recommendations on how the professional objectivity of auditors could be preserved in 

order to increase their effectiveness and value. The recommendations of the Cadbury 

Committee were adopted by the London Stock Exchange which imposed an obligation on 

listed companies to publish a statement of compliance with the accompanying Code of 

                                                           
28

 Paul L. Davies (n.20). 
29

 Brian R. Cheffins, “Current Trends in Corporate Governance: Going from London to Milan via Toronto” (1999) 

10 Duke J. Comp. & Int’l L. 5.  
30

 Established by the Government as an independent regulator responsible for promoting confidence in corporate 

reporting and governance for British companies. 
31

 John Mellor, The UK Combined Code on Corporate Governance and its Application to Smaller Quoted 

Companies (2007). 
32

 Cadbury Committee Report (n.17). 
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Best Practice.
33

 The Cadbury Code of Best Practice, which was based on the principles of 

openness, integrity and accountability, became recognised internationally and served as a 

model for the development of governance codes in various countries around the world.
34

  

 

Recognising that good corporate governance makes a contribution to financial market 

stability and economic growth, the Organisation for Economic Co-operation and 

Development (OECD), an international body established to promote sustainable economic 

growth and financial stability of member issued corporate governance principles in 1999.
35

 

These principles have “become an international benchmark for policy makers, investors, 

corporations and other stakeholders worldwide”.
36

 Indeed the principles, though non-

binding in nature, have been used as guidelines for legislative as well as regulatory 

corporate governance frameworks in both OECD member and non-member countries. The 

principles recognise the role played by the corporations’ stakeholders in the long-term 

success of the corporations and thereby advocates for the corporate governance 

frameworks to take into account the interests of stakeholders of corporations. In the 

Commonwealth countries, principles for corporate governance have been set out by the 

Commonwealth Association for Corporate Governance (CACG) and are a well-recognized 

benchmark within the Commonwealth.
37

 The CACG guidelines have been designed with 

particular focus on the emerging and transitional economies which make up a large part of 

the Commonwealth. 

                                                           
33

 Brian R. Cheffins, “Current Trends in Corporate Governance: Going from London to Milan via Toronto” (1999) 

10 Duke J. Comp. & Int’l L. 5. 
34

 Brian R. Cheffins, The History of Corporate Governance (ECGI Working Paper No. 184/2012). 
35

 Organisation for Economic Co-operation and Development, The OECD Principles of Corporate Governance 

(2004). 
36

 ibid 3. 
37

 The CACG guidelines were agreed by the Commonwealth Business Council (CBC) in 1999 and presented to 

Commonwealth Heads of Government at their 1999 Summit, which endorsed them. 
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In Africa and particularly in East Africa, the corporate governance agenda has been 

endorsed through the recognition of the important role the private sector plays in the 

economy of the countries. One of the objectives of the East African Community Treaty is 

the strengthening of the private sector with the aim of achieving socio-economic 

development of the member states.
38

 Additionally, the draft East African Community 

Protocol on Good Governance reiterates this recognition by seeking to promote private 

sector development and corporate governance by providing appropriate and enabling 

regulatory frameworks.
39

 In Kenya, the corporate governance debate came into prominence 

following major corporate scandals leading to the collapse of big corporations most of 

which were state owned corporations in the 1990s.
40

 Towards the end of 1998 a workshop 

on the role of non-executive directors was held bringing together participants from the 

Nairobi Stock Exchange, Capital Markets Authority, and Institute of Certified Public 

Accountants amongst others.
41

 Following this initiative, the Private Sector Corporate 

Governance Trust was formed in 1999 by the private sector to address the issues 

concerning corporate governance in Kenya. It then proceeded to release a Code of Best 

Practice for Corporate Governance to act as a guide for corporate governance practices in 

Kenya.
42

 These efforts to institutionalise the principles of corporate governance in Kenya 

                                                           
38

 Article 5(3)(g) of the East African Community Treaty. 
39

 Article 2 (1) (n) and Article 12 (1) of the East African Community Protocol. 
40

 Examples of parastatals that collapsed include Kenya Co-operative Creameries, Kenya Meat Commission, Kenya 

National Assurance Company amongst others. 
41

 Private Sector Corporate Governance Trust, Principles for Corporate Governance in Kenya and a Sample Code of 

Best Practice for Corporate Governance (Nairobi, 1999). 
42

 ibid. 
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led to the promulgation of the Guidelines on Principles of Corporate Governance for Public 

Listed Companies in 2002.
43

  

 

It is noteworthy that the East African Community Protocol on Good Governance seeks to 

also promote the respect and protection of human rights with a view of entrenching the 

culture of observance of human rights amongst member states.
44

 This is recognition that 

corporations do have a role to play in the protection of human rights. At the international 

level, efforts to create corporate human rights accountability mechanisms began in 1999 

when the United Nations Global Compact (the “Compact”) was launched to encourage 

corporations to adhere to certain principles in their activities.
45

 The Compact contains ten 

principles which are largely inspired by the existing international instruments for the 

protection of human rights. The Compact provides that corporations should support and 

respect the protection of international human rights within their spheres of influence and 

ensure that they are not complicit in human rights abuses.
46

 However, due to the voluntary 

and non-binding nature of the Compact, corporations have not been effectively held to 

account for non-compliance with the principles therein. This is one of the major challenges 

facing voluntary mechanisms seeking to regulate the conduct of corporations with respect 

to human rights,
47

 leading to calls for binding legal rules with enforcement mechanisms to 

ensure compliance.
48

 

                                                           
43

 Jacob K. Gakeri, “Enhancing Kenya’s Securities Markets through Corporate Governance: Challenges and 

Opportunities” (2013)3(9) International Journal of Human and Social Sciences 94-117. 
44

 See the Preamble, Article 2(1)(a) and Article 3(b) of the East African Community Protocol. 
45

 United Nations Global Compact, at www.unglobalcompact.org (accessed 6 February 2014). 
46

 See principles 1 and 2 of the UN Global Compact.  
47

 Kiarie Mwaura, “Horizontality and the Bill of Rights: Defining Parameters of Corporate Complicity in Human 

Rights Violations” (2011) 7(1) LSKJ 1-21. 
48

 Henry J. Steiner, Phillip Alston and Ryan Goodman, International Human Rights in Context: Law, Politics, 

Morals (3
rd

 Edition, Oxford, New York: Oxford University Press, 2007) 1398. 

http://www.unglobalcompact.org/


11 

 

 

A step towards a binding international legal regime for the protection of human rights was 

the drafting of the Norms on the Responsibilities of Transnational Corporations and Other 

Business Enterprises with Regards to Human Rights (the “Norms”).
49

 The Norms sought to 

create obligations for transnational corporations and other business enterprises to ensure 

the respect and protection of human rights within their spheres of activities and influence.
50

 

This obligation meant that transnational corporations and other business enterprises would 

have the responsibility to use due diligence in ensuring that their activities did not in any 

way, directly or indirectly, violate human rights standards.
51

 Although the Norms were 

commended by a number of international non-governmental organisations, 
52

 they were 

also criticised for an apparent lack of certainty or clarity as far as corporate human rights 

obligations were concerned.
53

 

 

The United Nations Commission on Human Rights, in 2004, while noting that the Norms 

contained useful elements and ideas, concluded that the same had no legal standing and 

proceeded not to adopt them. Instead, in 2005, the Commission appointed an independent 

expert, John Ruggie, as a Special Representative of the Secretary General on the issue of 

human rights and transnational corporations and other business enterprises with the 

mandate to, inter alia, identify and clarify standards of corporate responsibility and 

accountability.
54

 His work culminated in the ‘Respect, Protect and Remedy’ framework for 
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corporate accountability for human rights.
55

 This framework was operationalised by the 

guiding principles set out in Ruggie’s March 2011 report
56

 and were endorsed by the 

United Nations Human Rights Council.
 57 

 

Under the international human rights framework, therefore, the United Nations Respect, 

Protect and Remedy framework together with the United Nations Guiding Principles on 

Business and Human Rights form the basis on which corporations are to uphold human 

rights standards in their activities. The principles provide that to respect human rights 

requires that corporations would desist from committing any act directly or indirectly that 

would interfere with the enjoyment of human rights or in other words ‘do no harm’. In 

addition, according to the guiding principles, the responsibility to respect human rights 

means that a corporation should act with due diligence to avoid interfering with the rights 

of others and to address any adverse impacts that may be a result of their activities.
58

 

 

In the domestic arena, human rights protection in Kenya has been anchored on the 

provisions of the Constitution. The independence Constitution provided a framework for 

the protection of fundamental rights and freedoms of the individual.
59

It provided for 

protections of individual rights such as the right to life, liberty and security of the person, 

freedom of movement, conscience, assembly, association and expression, protection from 
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slavery and forced labour, protection from inhumane treatment, protection from any form 

of discrimination and deprivation of property.
60

These rights were protected subject to 

limitations provided for in the Constitution which were designed to ensure that the 

enjoyment of individual rights and freedoms did not prejudice the enjoyment of rights and 

freedoms of others or public interest.
61

Under the independence Constitution the violation 

of rights and freedoms was largely deemed to be by the State as against the individual and 

hence vertical application of human rights protection.
62

 However, such rights and freedoms 

as freedom of assembly, association and expression, protection from forced labour, 

inhumane treatment, discrimination as well as deprivation of property were also violated 

by other entities such as corporations which engaged in discriminatory practices, forced 

labour and environmental poor working conditions.  

 

Although, there was no direct application of human rights protection to corporations under 

the independence Constitution, there have been legislative measures taken to provide for 

protection of such groups as employees, workers and consumers who are affected most by 

corporate activities. These include Acts of Parliament which offer protection for workers 

and employees such as the Employment Act
63

, the Labour Relations Act
64

, the Labour 

Institutions Act
65

, the Work Injury Benefits Act
66

, the Occupational Safety and Health 
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Act
67

  and the Public Health Act
68

. For instance, the Employment Act prohibits forced 

labour and discrimination practices in the workplace.
69

The Occupational Safety and Health 

Act, also provides protection against discrimination practices in the workplace.
70

 However, 

despite having the legal framework for protection against human rights abuses by 

corporations as well as other institutions, corporate human rights violations continue to be 

witnessed in the country. 

 

In a bid to enhance human rights protection in the country, the Constitution of Kenya, 

2010, recognises international law as one of the sources of law in the country by providing 

that the general rules of international law shall form part of the law of Kenya.
71

 In addition, 

any treaty or convention ratified by Kenya shall also form part of the law of Kenya.
72

In 

essence, the international human rights framework has significant influence for the 

protection of human rights framework in Kenya. Kenya has ratified a number of 

international human rights instruments such as the ICCPR, ICESCR, the International 

Convention on the Elimination of All Forms of Racial Discrimination, the International 

Convention on the Elimination of all Forms of Discrimination against Women, the 

Convention against Torture and other Cruel, Inhuman and Degrading Treatment or 

Punishment and the Convention on the Rights of the Child.
73

 In addition, Kenya has also 

ratified International Labour Organisation (ILO) Conventions that deal with workers’ 

rights such as the right of association, right to organise and collective bargaining, abolition 
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of forced  and child labour, equal remuneration, non-discrimination and equality of 

treatment at the workplace, Workmen’s compensation.
74

 Consequently, these treaties 

which provide for human rights obligations form part of the laws of Kenya.  

 

More significantly, the Constitution has brought corporations directly under the ambit of 

the Bill of Rights provided for under Chapter Four.
75

  The Constitution recognizes the Bill 

of Rights as an integral part of the Kenyan democratic state and a framework for social, 

economic and cultural policies.
76

 Further, it recognises the role of the protection of human 

rights in the preservation of the human dignity and promotion of social justice.
77

 The Bill 

of Rights provides for the fundamental rights and freedoms of the individual as well as 

groups or communities such as the right to life, equality and freedom from discrimination, 

respect and protection of the human dignity, freedom from slavery, servitude and forced 

labour, right to privacy, freedom of association, freedom of assembly, demonstration, 

picketing and association, freedom of movement and residence, right to property. The 

Constitution has also provided for other rights which were not included in the 

independence Constitution and which directly relate to the protection against corporate 

human rights abuses such as rights relating to labour relations, right to a clean and healthy 

environment, right to the highest attainable standard of health, housing, food, clean and 

safe water, social security and education and consumer rights. More importantly, the 

Constitution provides that the Bill of Rights binds not only the State and its organs, as was 

the case in with the independence Constitution, but also all persons which include 
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companies, associations or other body of persons whether incorporated or not.
78

 This 

means that corporations have a duty under the Constitution to uphold human rights 

standards and ensure that their actions or activities do not violate human rights. By 

extending the application of the Bill of Rights to corporations, the Constitution has 

provided a binding constitutional and legal framework for holding corporations directly 

accountable for human rights violations in Kenya.  

1.3 Statement of the Problem 

The increased power and influence of corporations in the global as well as the national 

economy has given rise to the increasing social consciousness of the arena within which 

businesses operate and their impact on the society. This is particularly pertinent to the 

increased potential of corporations as business related human rights violators.
79

 Whilst 

corporations do contribute directly or indirectly towards improving human rights standards 

through investments that they make in any given society, they also do have potential of 

having a negative impact on human rights in the society.
80

  

 

Kenya through constitutional and legislative framework has provided for a legal 

framework for human rights protection. Article 20 of the Constitution provides that the Bill 

of Rights applies and binds all state organs and all persons. The Constitution proceeds to 

define a person to include “a company, association or other body of persons whether 

incorporated or unincorporated.”
81

 This is a clear departure from the traditional 

perspective that only States have obligations in respect to human rights and is consistent 
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with the emerging global human rights norms which recognise that corporations have an 

obligation to respect human rights. In addition, various Acts of Parliament which offer 

protection for workers and employees such as the Employment Act, the Labour Relations 

Act, the Labour Institutions Act, the Work Injury Benefits Act and the Occupational Safety 

and Health Act provide legal protection against human rights abuses of workers and 

employees by corporations. 

 

Thus, a corporation is bound by the provisions of the Constitution and other legislative 

instruments to ensure that it does not violate human rights in its activities and conduct. The 

promotion and protection of human rights should therefore be a key component of the 

corporate governance mechanisms of corporations in Kenya. However, despite the 

aforementioned constitutional and legal framework for human rights protection, corporate 

human rights abuses continue to be witnessed in the country. Investigations of corporate 

conduct continue to show violations of human rights through unethical activities of private 

sector corporations. These violations include, among others, flouting and disregard of 

labour laws, sexual harassment, environmental degradation, discriminatory practices, use 

of forced and child labour, poor safety and health measures at the workplace, poor working 

conditions for employees and violation of employees’ right to privacy.
82

  

 

The respect for human rights within private sector corporations should form part and parcel 

of their corporate governance practices. The continued disregard and violation of human 

rights by private sector corporations undermines corporate governance in Kenya and 

                                                           
82
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results in poor corporate governance practices.  In view of this, there is need to investigate 

adverse corporate conduct relating to human rights by private sector corporations in Kenya 

and the role of human rights protection in enhancing corporate governance in private sector 

corporations in Kenya. 

1.4 Objectives of the Research 

1.4.1 To investigate the human rights violations committed by private sector corporations 

in Kenya.  

1.4.2 To assess the adequacy of the regulatory framework governing the respect for human 

rights by private sector corporations in Kenya. 

1.4.3 To examine the relationship between respect for human rights and good corporate 

governance by private sector corporations in Kenya. 

1.4.4 To make recommendations towards improvement of the regulatory framework 

governing respect for human rights by private sector corporations in Kenya.  

1.5 Research Questions 

1.5.1 What are the human rights violations committed by private sector corporations in 

Kenya? 

1.5.2 What is the regulatory framework that protects against human rights violations 

committed by private sector corporations in Kenya? 

1.5.3 What is the relationship between good corporate governance and respect for human 

rights by private sector corporations Kenya? 

1.5.4 What regulatory reforms can be made for effective enforcement of human rights 

protection in private sector companies in Kenya? 
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1.6 Hypothesis 

The proposed research will seek to test the hypothesis that a corporate governance 

framework which incorporates respect for human rights by private sector corporations will 

result in better corporate governance practices in Kenya.  

1.7 Justification for the Study 

Being important economic players, private sector corporations wield significant power and 

influence in a country and hence have the potential to influence and affect the society 

either positively or negatively. The increased involvement of corporations in the areas 

previously perceived as falling under the public domain has led to increased interaction 

between private business enterprises and the public.
83

 However, this has not always 

benefited the societies within which these companies operate. On the converse, 

investigations into corporate activities and conduct have shown that corporations have the 

potential to negatively affect the society through human rights violations as well as 

environmental degradation. 

 

Corporations are obligated under the Constitution to respect human rights as provided for 

under the Bill of Rights. It is therefore imperative that private corporations have effective 

policies and processes in place within their corporate governance mechanisms which are 

geared towards ensuring that all activities of the corporations are compliant with human 

rights standards. Although there is an existing constitutional as well as legislative 

framework for human rights protection in Kenya, human rights violations by corporations 

continue to be reported. This study is expected to evaluate the adequacy of the regulatory 

framework governing the respect of human rights and its incorporation in corporate 
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governance practices of private sector corporations in Kenya and provide 

recommendations towards improvement. 

 

This study will contribute valuable knowledge in the field of human rights and business in 

general and particularly to the relationship between human rights protection and good 

corporate governance in private corporations.  Not much research has been conducted in 

Kenya in this field and as such this study is expected to contribute towards increasing the 

knowledge on this subject. This study is also expected to make recommendations that will 

inform policy formulations and corporate governance practices in private corporations 

towards ensuring that corporations adhere to and respect human rights standards as set out 

in the Constitution. 

1.8 Scope of the Study 

This study is limited to examining protection of human rights in private sector corporations 

in Kenya in cognisance of the fact that a study of both public sector and private sector 

corporations would be too wide for the time available to carry out this study.  This study is 

limited to Kenya because of time and resource constraints as well as the fact that there is a 

research gap in the country on the subject matter of the research project since not much 

research has been documented on the same. In addition, although the Constitution provides 

for corporations to respect all human rights and fundamental freedoms as provided for 

under the Bill of Rights, the research is limited to studying enforcement of human rights 

which directly relate to the conduct and activities of private corporations in Kenya.   
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1.9 Theoretical Framework 

This study is premised on the stakeholder theory of corporate governance. The stakeholder 

theory is based on the view that the corporation should be run not only in the interests of 

the shareholders but also the interest of other constituents of the corporation known as 

stakeholders. According to the theory, shareholders are just but one of the competing and 

diverse groups that contribute to a corporation and are affected by the actions of a 

corporation.
84

 Consequently, rather than the corporation working towards creating value 

for the shareholders only, the stakeholder theory holds that the corporation should create 

value for all stakeholders. According to Merrick Dodd, a renowned professor at Harvard 

Law School and proponent of the stakeholder theory, the corporation was a social as well 

as an economic institution and therefore it had a social service in addition to its profit 

making function.
85

 Hence, the proper purpose for a corporation was not restricted to 

increasing shareholder value but also included considering the welfare of the employees, 

ensuring good quality products for consumers and making positive contribution to the 

welfare of the community as a whole.
86

 R. Edward Freeman, a proponent of the 

stakeholder theory defines stakeholders as “any group or individual who can affect, or is 

affected by, the achievement of a corporation’s purpose”.
87

 These include employees, 

suppliers, consumers, government, creditors and the society at large in which the 

corporation operates. The interests of these stakeholders should be taken into account in 

the decision making process of a corporation. Accordingly, business should be managed 
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for the benefit of all stakeholders.
88

 Incorporating the interests of stakeholders in the 

decision making process of a corporation ultimately is to the benefit of the corporation as it 

results in the reduction of transaction costs which ultimately contributes to 

profit.
89

Additionally, treating employees, suppliers, consumers and the society well 

amounts to respect for individuals, which is “a greater good that business cannot 

ignore.”
90

Consequently, the respect for human rights is an issue that business has to 

contend with and is a matter which is relevant and important for corporate governance. 

 

This study is also premised on the integrative social contracts theory propounded by 

Thomas Donaldson and Thomas Dunfee.
91

 This theory, which is largely influenced by the 

social contract theories of John Locke and John Rawls, is premised on the notion that there 

exists a social contract between business and society and consequently there are some 

obligations of business towards society.
92

 Corporations operate within the society and their 

existence is sanctioned by the society or, in other words, society has given them a “licence 

to operate”.
93

 The integrative social contracts theory proposes two levels of social 

contracting namely macro-social contract which relates to all rational contractors and 

micro-social contract which are explicit or implicit agreements by members of a given 
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community.
94

 The theory posits that under the macro-social contract there are some basic 

moral principles (hyper-norms) which are so fundamental that all rational people would 

agree upon them as the basis for any social contracting.
95

 These hyper-norms are deemed 

to be universal in nature and are therefore superior to the micro-social contracts which are 

essentially binding agreements or contracts between interested parties in a community.  

The hyper-norms would include social responsibilities such as not causing gratuitous harm 

to others, honouring contracts, treating people and organisations fairly and respecting 

human rights.
96

 Cognisant of the fact that corporations are social actors in the society and 

that their policies and activities have major implications for those directly and indirectly 

involved in the business, this theory provides a framework within which decision making 

within corporations can be made with respect to their impact on relevant communities, 

ethical norms and universal moral standards including universally accepted human rights. 

Since corporations derive their workforce, profit and other resources from the society, they 

must be socially responsible in general and more specifically to the affected constituents of 

the society and consequently, respect for human rights is one of the responsibilities that 

corporations must discharge. 

 

Human rights are rights which emanate from the inherent dignity of every human being.
97

 

The formulation of natural rights, which underlie the basic understanding of human rights, 

derives from the natural law theory.  The natural rights theory was articulated by John 

Locke (1632-1704) who advanced the theory that there are natural and individual rights 
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which the ruler of any society must guarantee.
98

 Individuals are born with inherent basic 

rights which are given by God or nature and therefore cannot be taken away. According to 

Locke, man by contract, surrendered part of his liberty to the sovereign (being the state or 

the government) for the main purpose of protection of human entitlements.
99

 Hence, man 

gave up the power to enforce his rights or entitlement to the government but not the rights 

themselves. Hence the social contract between the governor and the governed, with the 

protection of rights as the basis for that contract. Locke considered the content of natural 

life to be life, health, liberty and property.
100

 These can be said to be the basis of the 

contemporary idea of human rights articulated in the various international instruments 

today such as the UDHR which recognises these rights as fundamental rights and freedoms 

for all peoples. However, the principles underlying human rights go beyond the 

relationship between the government and the individual and extend to non-state actors or 

private entities such as corporations.
101

 “Human rights are an expression of human dignity 

and the right to be protected in that dignity.”
102

 Corporations should in their decision 

making structures and processes take into account and consider human rights as 

exemplified both in the international law of human rights and domestic law of the country 

of operation.
103

 This would form part of the practice in corporate governance of 
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considering wide stakeholders interests which would ensure long-term value and success 

for the corporation.
104

 

1.10 Literature Review 

Corporate governance has in the recent past received increased attention and focus around 

the world. The corporation plays a key role in wealth creation, economic as well as social 

development. Good corporate governance is critical in ensuring that the management of 

corporations is done in such a manner as to lead to the growth of these corporations and 

thus contributing towards the improvement of the country’s economy. Good corporate 

governance practices enhance the country’s ability to attract both short term as well as long 

term local and foreign investments hence enabling the country to achieve its long-term 

development agenda.
105

 In other words, corporate governance contributes towards the 

growth and development of a country’s economy which ultimately affects the standards of 

living of the society as a whole. On the other hand, corporations can and do cause harm to 

the society if not properly governed or managed. The increasing role of corporations in the 

society means that if they do not perform well or collapse, it is not only the shareholders 

that would be adversely affected but also the employees, creditors and other stakeholders 

as well as the society in general. In addition, due to the increasing interaction of 

corporations with the society, corporations have the can positively or negatively affect the 

enjoyment of human rights by the individuals in which they operate. 
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Claessens
106

 in examining the relationship between corporate governance and development 

observes that corporate governance, until recently, only featured in discussions by a 

handful of scholars and shareholders. He states that it has now “become a mainstream 

concern – a staple of discussion in corporate boardrooms, academic meetings, and policy 

circles around the globe.” He notes that the increased interest in corporate governance has 

been a result of the negative impact of corporate behaviour on countries around the world 

occasioned by deficiencies in corporate governance practices which has endangered the 

stability of the global economy. He observes that the objective of good corporate 

governance in any economy is to maximise the contribution of corporations to the overall 

economy of a country and with due regard to all stakeholders of the corporation who 

include the corporation’s shareholders, employees, consumers, creditors, regulators 

(government) and the society at large. He argues that corporations have no alternative but 

to behave “responsibly” towards stakeholders since corporations cannot operate without 

them and this will ultimately be of benefit to the corporation. While agreeing with 

Claessens that socially responsible behaviour by corporations such as respecting the 

environment has a positive on the relationship between the corporations and their 

stakeholders, I disagree with his opinion that this has “little direct business justification”. 

To the contrary, when the relationship between a corporation and its stakeholder is 

thriving, then the likelihood for the corporation to succeed in meeting its objectives is more 

and this is a direct business justification for consideration of social issues such as human 

rights. In addition, although Claessens has noted that labour rights form part of stakeholder 
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issues that corporations need to deal with, he has not addressed the issue of human rights 

directly and how they affect corporate governance.  

 

Corporations have traditionally been viewed as private institutions whose primary role is to 

generate profits for the shareholders. Murthy
107 

 acknowledges this when he states that, 

“the domain of business as an entity was distinct and independent from that of the rest of 

the society.”
 
Consequently, businesses could be formed and operate without taking into 

account anything that was a concern to the society beyond what is produced and conveyed 

through the market.
 
In other words, the corporation did not owe the society any obligation 

since it was viewed as having acted in the interest of the society through the production of 

goods and services demanded by the society and therefore, in this sense, the corporation 

was regarded as having adequately compensated society. Therefore, any obligation the 

corporation had towards society was fully discharged through market mechanisms. He, 

however, contends that this traditional view is no longer viable and that the nature of 

business has been transformed due to a number of reasons. Firstly, business is no longer 

just a property for the shareholders. The society has a stake in it since there are many 

dimensions of society that are reflected in the business. Therefore, corporations are not just 

private economic institutions but are also social institutions with the responsibility of being 

involved and assisting in solving the challenges facing the society.  

 

In Addo’s
108

 view, the changing character of the private corporate enterprise and its 

growing involvement in sectors which were traditionally regarded as the public sphere 

means that policies and activities of private corporations are increasingly affecting the 
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public directly. Consequently, good and sound corporate governance requires focus to be 

placed on how corporate values and activities are aligned with those of the surrounding 

society. It therefore is a key corporate concern and interest that the society’s “licence to 

operate” is gained and retained as this will ensure that the corporations’ businesses are 

successfully carried out. It is not sufficient to merely consider the interests of corporate 

shareholders without taking into account the stakeholders of the corporation. This is 

because shareholder value is increasingly dependent on the creation of stakeholder value. 

To be able to meet the values of the society, corporations must adhere to and respect 

human rights standards as set out both in domestic as well as international law.  

 

Cragg
109

contends that the traditional view that protection of human rights is a government 

as opposed to the private sector responsibility is no longer tenable in the current global 

economy. The protection of human rights is also a private sector responsibility. The 

business community must recognise that they have an obligation to incorporate respect for 

human rights in all aspects of their operations. They must therefore not restrict their 

responsibility to generating wealth and profit maximisation but must embrace the social 

responsibility of ensuring respect and promotion of human rights. Accordingly, business 

and government partnerships should be encouraged to ensure promotion of human rights. 

He also contends that the role of the civil society in monitoring compliance of corporations 

to human rights standards is essential in promotion of human rights. Although recognising 

the need to move away from the traditional arrangement where only governments were 

viewed as having the responsibility to promote and protect human rights and hence the 

need to have “a new social contract”, Craigg has not dealt with how this new social 
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contract can be actualised within the existing national and international human rights as 

well as corporate governance frameworks. This is important in order to realise the respect 

for human rights by private sector corporations. 

 

Nordberg
110

 argues that businesses should have larger aims than maximisation of profits. 

Businesses should take into account the interests not only of their shareholders but also of 

their stakeholders. The society or the community within which a business operates forms 

part of the stakeholders of such a company. Corporations use the society’s resources and 

hence need to be accountable to the society. In supporting the notion that businesses should 

be accountable to society, he rightly argues that businesses should take into account that it 

is the society that grants them the licence to operate and therefore they should be 

accountable for their use of such licence. Additionally, he goes on to assert that in the 

decision making processes of a corporation, it is important to take into account the interests 

of all the stake holders of the corporation. These include employees, suppliers as well as 

the customers. He notes that “respect for individuals is a greater good that businesses 

cannot ignore.” This he observes is of a long term and strategic value to the corporation. 

Hence, the respect for human rights by corporations is of a long term value to the 

corporation. 

 

Kibwana
111

 observes that human rights defined by both domestic and international law 

should be fully observed and respected. He notes that it is not only governments which 

violate human rights. Private individuals as well as corporations also violate human rights 

and should be held accountable. He contends that for human rights to be fully enjoyed by 
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individuals, they should be effectively and fully enforced. Thus, enforcement of human 

rights becomes critical in ensuring that there is effective corporate accountability for 

human rights protection. 

 

In the opinion of Mwaura,
112

 corporations have taken advantage of the opportunities for 

trade presented by globalisation to increase shareholder for the benefit of their 

shareholders. In their quest to maximise their profits, corporations have engaged in 

practices which violate the human rights of individuals and societies such as forced and 

child labour, discrimination, providing deprived working conditions to employees and 

environmental degradation among others. The recognition that corporate activity has had 

detrimental impact on human welfare has led to the need to hold corporations accountable 

for human rights violations. He further argues that as a result of unethical activities carried 

out by corporations, they should have responsibilities for protecting human rights. While 

lauding the application of the Kenyan bill of rights to all persons, including corporations, 

he observes that this will change the way business is carried out in the country as 

corporations will have to take into account human rights concerns as part of their business 

risks. He, however, contends that there still lacks clear identification of the parameters of 

indirect corporate liability for human rights violations which is necessary for the effective 

enforcement of human rights protection. 

 

In addressing this issue, Ratner
113

asserts that corporate responsibility should be 

established and enforced by imposition of human rights obligations on corporations to be 
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determined in view of the specific corporate activity. Ratner proposes that in seeking to 

determine how corporations can be held responsible for human rights it is important to take 

into consideration the “corporations’ diverse structures and modes of operation within a 

particular country.” He asserts that development of corporate duties relating to protection 

of human rights should be cognisant of four issues namely, “the corporation’s relationship 

with the government, its nexus to affected populations, the particular human right in issue, 

and the place of individuals violating human rights within the corporate structure.” Ratner 

proceeds to argue that corporations with close ties with the government or performing 

functions ordinarily performed by the government should bear more human rights 

responsibilities. His argument is hinged on the notions of control and complicity. Where 

private corporations carry out quasi-state authority, they should be held responsible for the 

protection of the human rights of those under their control. Likewise, where corporations 

have contributed to the violation of human rights by the state, it should also be directly 

held responsible as having been complicit. Ratner also observes that the duties to be 

attributed to corporations with regard to human rights protection should be determined by 

the corporation’s sphere of influence. However, he also rightly notes that there are certain 

rights where the sphere of influence factor may be irrelevant and therefore a corporation 

will be deemed to owe a duty to all. While acknowledging that the goals and interests of 

business enterprises largely rest on the need for profit maximisation and increased 

shareholder value, Ratner argues that there is a need to balance between the interests of 

those individuals and the interests of business. Although this is a valid argument 

considering that human rights do not exist in a vacuum, it is also possible that if 

corporations are left to determine what their interests are and how far they extend vis-à-vis 
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individual human rights, it may be detrimental to the individuals whose rights are sought to 

be protected. 

 

Ruggie
114

 in seeking to provide clarity on the issue of human rights and business proposed 

the “Protect, Respect and Remedy” framework. While acknowledging that the State has the 

primary duty to protect against human rights abuses, he observed that corporations also 

have a responsibility to respect human rights. He contends that the corporate responsibility 

with regard to human rights comprises doing no harm which means corporations should 

avoid violating human rights and in addition should take positive actions to address 

adverse human rights impacts which they have contributed to. Consequently, Ruggie points 

out that effective discharge of the corporate responsibility to respect human rights requires 

due diligence to be carried out by corporations. By due diligence is meant the “steps a 

company must take to become aware of, prevent and address adverse human rights 

impacts.”
115

 Hence, in Ruggie’s opinion, the extent of corporate responsibility to respect 

human rights should be determined by the sphere of influence and complicity of the 

corporation. Thus, the extent of the human rights responsibilities of corporations depends 

on the activities of a corporation in a specific context. McCorquodale 
116

questions the 

distinction made by Ruggie between the ‘duty’ of the state implying a legal obligation and 

a corporate ‘responsibility’ implying a moral obligation. In his view, the concept of 

corporate responsibility should be based on the expectation that corporations would have 

legal, social as well as moral obligations towards the society in which they operate. This 
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criticism is supported by Deva
117

 who argues that the use of the term ‘responsibility’ as 

opposed to ‘obligation’ is misleading since it suggests that corporate human right 

responsibilities are without legal consequences.  

 

Williams and Conley
118

 examine the respect of human rights by corporations as an issue 

that directors of corporations must consider when considering the other constituents or 

stakeholders of the corporation. They contend that respect for human rights forms part of 

the corporations’ board of directors’ fiduciary duties to their shareholders. This, they argue, 

is an emerging trend brought about by, among others, the changing institutional investor 

behaviour as well as the growth of new governance regimes including government 

regulation and corporate governance standards and codes which is increasingly requiring 

disclosures by corporations relating to human rights issues. They contend that board of 

director of corporations are required to consider rights and interests exemplified in the 

international law of human rights. Although this requirement may not always be legally 

enforceable i.e. be a requirement of the law, it can be enforced through non-legal 

mechanisms such as market and norm based mechanisms. Despite acknowledging that 

stakeholder leverage in the enforcement of human rights issues is largely dependent on 

non-legal enforcement mechanisms, William and Conley do not propose ways in which the 

legal enforcement of human rights protection within corporations can be enhanced. 

 

By providing that the Bill of Rights is binding on all persons including corporations, the 

Constitution has made it clear that respect for human rights in Kenya is no longer a mere 
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responsibility without legal consequences but a legal obligation. Consequently, it is 

important that corporate decision makers in Kenya seek to “understand how human rights 

relate to their management function”
119

 and more essentially ensure that human rights 

requirements and considerations are incorporated in their corporate governance structures. 

Hence, a significant shift is required in the ways in which corporations and business 

enterprises understand and respond to human rights issues.
120

 Muriuki
121

 observes that 

corporations have the responsibility to uphold the rights of others. Thus it is important for 

corporations to incorporate respect human rights for human rights in their business 

practices. This, he notes, is not only beneficial to the society and the individuals affected 

by the corporation, but is also beneficial to the corporation’s corporate image.   

 

From the foregoing analysis, although the current literature focuses on the extension of 

human rights norms and standards to corporate actors which forms part of this proposed 

study and is therefore relevant, much of the literature has concentrated on multinational 

corporations and therefore by extension deal only with the international human rights 

framework. In addition, much of the debate in the existing literature dwells on the issue 

whether business corporations are subject to human rights obligations or not and if so, to 

what extent these obligations are. Not much has been documented regarding the 

enforcement of human rights protection where corporations are concerned in Kenya and 

more significantly the role of corporate governance in the promotion and protection of 
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human rights. This is what this research proposes to study and thereby fill the existing 

knowledge gap.  

1.11 Research Methodology 

This study will largely be conducted through the historical or documentary research design. 

The documentary research design consists of the discovery and analysis of data that is 

already available.
 122

 This research design involves exploring and understanding data that is 

already available for the purpose of arriving at conclusions about causes and trends which 

can explain or predict the future.
123

  

 

This research design has been chosen for the reason that the proposed research will entail 

documentary analysis of the human rights violations committed by private companies in 

Kenya and the legal and regulatory framework governing respect for human rights by 

companies. The study will examine Constitution, the relevant Acts of Parliament, 

regulations as well as under international human rights treaties and instruments. It will then 

seek to explore the human rights impact of corporate activities on corporate governance 

practices in Kenya. The study will therefore mainly entail the theoretical and doctrinal 

analysis of the law relating to the application of human rights duties on corporations in 

Kenya and how the enforcement of human rights protection will affect the corporate 

governance practices in the country.  
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One way of conducting historical or documentary research is “by looking at books or 

articles published in a certain area and study the trend or the relationship of articles 

presented.”
124

 The study will, thus, rely on library research and will require the critical 

examination of the Constitution of Kenya, the international human rights treaties, the 

relevant Acts of Parliament and other statutes which provide the human rights obligations 

of corporations in Kenya. Published reports by government agencies as well as civil 

society organisations will also be examined. 

 

The study will also use the comparative research design which is a research method used to 

make comparisons between two or more phenomena. The study will examine the 

integration of human rights in the corporate governance system in South Africa with a 

view to identify practices that can be adopted to improve the integration of human rights in 

the corporate governance system in Kenya. 

 

The source of data proposed to be relied on will be both primary and secondary sources. 

For the primary sources of data, it is proposed that an in-depth study of the relevant 

international human rights instruments, the Constitution and relevant legislation will be 

conducted. With respect to secondary source of data, books, journals, articles and reports 

both in hard copy and soft copy through the internet on the subject of research will be 

reviewed and consulted. 
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CHAPTER TWO 

CORPORATE RESPONSIBILITY FOR HUMAN RIGHTS IN KENYA 

2.1 Introduction 

Business is a major contributor towards the growth of the economy of the society.
125

 

Companies contribute towards the development of society through creation of investments 

and employment opportunities, supplying of goods and services and contribution towards 

public revenue through tax payments.  The success and development of corporations also 

means the development of the society’s economy and ultimately the improvement of the 

society’s standard of living.  

 

However, the role of the corporation in society can also be a double edged sword since the 

activities and actions of corporations also have the potential to negatively affect society. 

Corporations can impede the realisation of human rights directly or indirectly by 

negatively affecting individuals, communities as well as the environment within which 

they operate.
126

 Thus, there is need for mechanisms which are geared towards ensuring that 

the activities of corporations are consistent with established human rights standards and 

they are held to account for any human rights violations.
127

 This chapter will examine the 

regulatory framework for corporate accountability for human rights in Kenya. It will begin 

by examining the nature of the corporation and the competing interests at play. It will then 
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proceed to give an overview of the international and regional frameworks for corporate 

accountability for human rights violations before examining the domestic framework. The 

chapter will also seek to identify the challenges or limitation of the said framework. 

2.2 The Corporation and Human Rights Norms 

2.2.1 The Nature of the Corporation 

A corporation can be defined as an organisation of individuals who come together for a 

common objective.
128

 Since the early years of the 19
th

 Century, the corporation has been 

viewed as an entity which exists separately from its shareholders. It has been considered as 

a legal entity which is distinct from its members and is capable of enjoying rights which 

are enjoyed by natural persons. Consequently, once incorporated, a corporation becomes 

an ‘artificial person’ with a separate and distinct legal personality.
 129

 Viewed as an 

artificial person, it can be argued that the corporation owes its existence to the 

incorporation law of the State rather than to the initiative of the private members who 

incorporate it.
130

 Consequently, being the creature of the State and depending on State 

action for its corporate status, the corporation has been conferred the privileges of 

incorporation not just for the benefit of its shareholders or members but also for the general 

good of the society.
131

  This is particularly significant in light of the fact that the 

corporation is an important vehicle for economic growth.  
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However, the corporation can also be viewed as a creation of private initiative and not just 

an artificial product of State action.
132

 This is evidenced by the fact that the growth in size 

of corporations is not necessarily a result of state action but a combination of 

entrepreneurial initiative and market forces. Hence, a corporation can be considered as a 

natural entity constituted by private individuals and regulated by market forces.
133

 In 

addition, the corporation as a natural entity is considered distinct from its shareholders or 

members and hence as an entity exists separately from its ownership. Under this view, the 

role of the State is not to regulate corporations but rather to facilitate the growth of 

corporations. Thus, corporate activity is fundamentally treated as private in nature and free 

from legal regulations designed to protect public welfare”.
134

  

 

A corporation has also been described as a legal fiction.
135

 The artificial creation of the law 

has been argued to be for purpose of convenience and not the reality.
136

 A corporation 

under this argument only serves as nexus for a set of contracting relationships among 

individuals. These contracts may be written or unwritten and are between the corporation, 

the owners of the factors of production and the consumers of the products or services.
137

 In 

other words, the corporation is a product of individual actors who enter willingly and freely 

into contractual relationships and the freedom of contract applies. Consequently, under this 

argument, issues such as the social responsibility of a corporation do not arise because a 
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corporation cannot be equated to an individual or a person and personalisation of the firm 

is considered deceptive.
138

 

 

According to Professor Adolph Berle the corporation should serve solely the interest of the 

shareholders.
139

 The corporation as the property of the shareholders should be engaged in 

activities that ensured maximum creation of wealth for the shareholders. With the 

separation of ownership and control, Berle argued that there was need to ensure that 

managers of the corporation acted in a manner to maximize the shareholders’ financial 

interests. Accordingly, the management of a corporation acted as trustees for the 

shareholders. While disagreeing with Berle’s view that the corporation should only seek to 

serve the interests of the shareholders, E. Merrick Dodd argued that the corporations 

should also serve the interests of the society as they had citizenship responsibilities.
140

 

Dodd argued that the corporation as a good citizen should not be limited to activities that 

promote wealth maximization but should also have policies in place that benefit the other 

constituents of the corporation.
141

 Following this line of argument, it can be deduced that 

corporations should consider not only the interests of their shareholders but also the 

interests as well as rights of their stakeholders who include employees, consumers, 

suppliers and the society at large. In other words, the corporation should respect the rights 

of its constituents and therefore uphold and respect human rights. In so doing they act in 

the long term interest of the corporation.  
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2.2.2 Corporations in the Human Rights Context 

Human rights are rights which inherent in the nature of human beings and thus accrue to 

individuals by virtue of being human.
142

 They are guaranteed as basic rights for all 

members of the human race regardless of their nationality, origin, sex, religion, race, 

colour, age, gender, language or any other status.
143

 They are aimed at securing dignity and 

equality for all.
144

  

 

The concept of human rights can be traced back to the idea of ‘natural law’ and ‘natural 

rights’ propagated by Greek philosophers such as Aristotle and Cicero who considered 

natural law as the standard for making and interpreting law.
145

 The natural law approach 

argues that there exists a ‘higher law’ which does not change over time, is the same in all 

societies and that every person has access to the standards of this higher law by use of 

reason.
146

 These standards are inherent in the nature of things or human nature.  From the 

concept of natural law came the idea of natural rights which was developed by John Locke 

in the 17
th

 century.
147

  According to Locke, people derive these ‘natural rights’ from divine 

or natural law and not from man-made law. Therefore natural rights precede the state, 

government and man-made laws and people hold them in the ‘state of nature’. When 

humankind entered into ‘civil society’ i.e. political and social organization with governing 

structures they surrendered to the state only the power to enforce those rights, and not the 
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rights themselves. This arrangement established a ‘social contract’ between the governed 

and the governor, with the protection of rights as the basis for that contract. The primary 

obligation of governments was therefore to guarantee the protection of the citizen’s 

entitlements or natural rights.
148

 The UDHR which is considered to be the internationally 

accepted standard and framework of human rights incorporates the spirit of natural law by 

providing for “recognition of the inherent dignity and of the equal and inalienable rights of 

all members of the human family is the foundation of freedom, justice and peace in the 

world.”
149

 This recognizes the idea that individuals draw rights simply from the fact that 

they are human beings. The UDHR also upholds every individual and every organ of 

society to promote and protect human rights. 

 

The UDHR is also considered “as a common standard of achievement for all peoples and 

all nations.”
150

 This implies that the rights and freedoms contained in the UDHR are of 

universal application and are therefore applicable to all persons across all nations. 

However, the notion of the universality of human rights has not been without controversy. 

Those in support of the universality of human rights argue that human rights should be 

universal because they inhere in every human being by virtue of simply being humans and 

should therefore not be contingent on particularities such as social, economic or cultural 

context.
151

 On the other hand, those who argue against the universalism of human argue 

that notion of human rights is a western concept having had its origin and formulation 
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within the western culture.
152

 As argued by An-naim for human rights to be truly universal, 

they must be applied while taking into account and incorporating the different cultures and 

traditions of the world. In his view “current and foreseeable new human rights cannot be 

seen as truly universal unless they are conceived and articulated within the widest possible 

range of cultural tradition.”
153

It is important to note that African societies, for example, 

did not participate in the process of formulation of international standards for human 

rights.
154

 Consequently there was no African input in the formulation of international 

human rights norms resulting in a largely a western-based human rights framework. This 

framework was then imposed on African countries largely through their independence 

constitutions upon attaining independence from colonialism.
155

 Hence, African values such 

as community as opposed to individualism as well as the protection of the rights of the 

minority and indigenous peoples were not clearly reflected in the initial formulation of 

human rights which emphasized individual rights’ against the state and individual property 

ownership rights.
156

 However, the African human rights framework, which shall be 

discussed later in this chapter, has made an attempt to incorporate some of the African 

values by not only recognizing individual human rights but also people’s rights hence 

incorporating the values of community and protection of indigenous peoples. 
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When viewed merely as a legal creation, the corporation has been regarded as having its 

main objective and goal as creation of wealth and generating profits for its stockholders.
157

 

Accordingly, the corporation is viewed as private property belonging to the owners who 

are perceived to be the shareholders or members of the corporation and has no obligation 

towards society except to conduct its business in a lawful manner with a view of ensuring 

maximum returns for the shareholders.
158

 However this view cannot be sustained because 

the corporation as an organ of society is no exception as far as the protection and 

promotion of human rights is concerned. With the growth of corporate power both in the 

international and national spheres, it has been recognised that corporations can have a 

considerable impact on the enjoyment of human rights and there is need to ensure that the 

activities of corporations are consistent with human rights standards and that corporations 

are held accountable for any violations of these standards.
159

  

 

The impact of business on the enjoyment of human rights by individuals, communities and 

the society as a whole has increasingly become of concern globally. This is largely as a 

result of the impact of the activities of multinational corporations in developing nations 

including African countries. Research conducted by Amnesty International reveals the 

negative impact companies can have on the human rights of the individuals and 

communities affected by their operations. This can be harm directly caused by companies 

through abuse of human rights or indirectly through collusion of companies with others 
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violating human rights.
160

  This is exemplified in the case of Wiwa v Royal Dutch 

Petroleum and Shell Petroleum Development Company.
161

 In 1996 charges were brought 

under the Alien Tort Claims Act in the United States of America against the Royal Dutch 

Petroleum Company and Shell Transport and Trading Company (Shell), the head of its 

Nigerian operation, Brian Anderson; and the Nigerian subsidiary itself, Shell Petroleum 

Development Company for complicity in human rights abuses against the Ogoni people in 

Nigeria. Shell was accused of human rights violations which included crimes against 

humanity, summary execution, torture, inhumane treatment, arbitrary arrest, wrongful 

death, assault and battery, and infliction of emotional distress on the Ogoni people. Shell, 

which was involved in the exploitation of oil and gas resources in the Niger Delta of 

Nigeria, had over a long period of time caused human rights abuses to the Ogoni people 

such as forced acquisition of land and without adequate compensation to the owners, oil 

related contamination of water sources and the agricultural land upon which the Ogoni’s 

people economy was based as well as environmental degradation. These human rights 

abuses resulted in demonstrations and protests conducted to oppose the activities of the 

Shell due to their negative impact in the community. As a way to supress the protests by 

the people, Shell used Nigerian military regime and police to provide security for their 

operations. It financed and armed the security forces and was involved in mapping out 

strategies with the police on how to stop the opposition to its activities. This led to the 

torture and killings of civilians accused of protesting against the government including Ken 

Saro-Wiwa a leading human rights activist and a campaigner against the activities of Shell 
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and its collaboration with the Nigerian military regime.
162

  The case, however, did not 

proceed to full trial as the parties reached an out of court settlement on 8
th

 June 2009 with 

Shell agreeing to pay the sum of 15.5 million dollars as part of the settlement which 

monies was used to set up a trust fund for the purposes of the education, community 

development and other benefits geared towards improving the welfare of the Ogoni 

people.
163

 Interestingly, one of the reasons for entering into the settlement is stated as “to 

eliminate the uncertainties, burdens and expense of further protracted litigation.”
164

 

Although this could have been true for both parties, it was especially relevant to the 

defendants’ corporations whose continued and highly publicised legal battle was not good 

for its image and brand and due to the gravity of the charges brought against them, they 

could not risk the case going to full trial. The case went on to show the extent and impact 

of corporate activities and conduct on human rights especially in cases where corporations 

collaborate with oppressing regimes to perpetrate human rights violations and further that 

corporations can indeed be held accountable for human rights abuses.
165
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2.3 The International Human Rights Regulation of Business Corporations 

2.3.1 An Overview  of the International Human Rights Framework  

The process of setting the modern standards of human rights began with the establishment 

of the United Nations (UN) in 1945 following the end of the Second World War.
166

 The 

establishment of the UN was as a result of the recognition by world leaders that a 

commitment to the protection of human rights was essential to world peace.
167

  

 

One of the objectives of the UN is to promote and encourage respect for human rights and 

fundamental freedoms for all without discrimination on any basis including sex, race, 

language or religion.
168

 This objective is given further impetus by Article 55 of the UN 

Charter which provides that the UN shall promote “universal respect for, and observance 

of, human rights and fundamental freedoms for all without distinction as to race, sex, 

language, or religion.” In order to give substance to the human rights and fundamental 

freedoms envisaged in the UN Charter, the UDHR was adopted by the UN in 1948.
169

 The 

UDHR outlines the key human rights and their constituent elements. The UDHR has been 

described as the “cornerstone of modern human rights law”.
170

 

 

As a way of elaborating on the human rights and fundamental freedoms contained in the 

UDHR, the UN General Assembly in 1966 adopted two binding treaties namely, the 

International Covenant on Civil and Political Rights (ICCPR) and the International 
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Covenant on Economic, Social and Cultural Rights (ICESCR).
171

 Although contained in 

two separate covenants, the rights in the two covenants have been recognised as universal, 

indivisible, interdependent and equally important.
172

 Collectively, the UDHR, ICCPR and 

ICESCR form what has been described as the ‘International Bill of Human Rights’. In 

addition to these general human rights instruments, a number of declarations and 

conventions dealing with specific human rights issues have been adopted by the UN. These 

include the Convention on the Prevention and Punishment of the Crime of Genocide, the 

International Convention on the Elimination of all Forms of Racial Discrimination 

(CERD), the Convention on the Elimination of all Forms of Discrimination against Women 

(CEDAW), The Convention against Torture and other Cruel, Inhuman or Degrading 

Treatment or Punishment (CAT) and the Convention on the Rights of the Child (CRC).
173

 

2.3.2 The Development of International Corporate Human Rights Accountability 

Mechanisms 

One of the defining features of the international human rights framework is the centrality 

of the state. As a result, the human rights system seeks to bind states through a network of 

treaty obligations to which, in a majority of cases, only States can become parties.
174

 Under 

the international human rights framework, States are considered to be the primary duty 

holders in respect to human rights obligations.
175

 Under the structure of the international 

human rights legal system, States bear the legal obligation or duty to protect against human 

rights abuses. This obligation arises out of the ratification by States of the international 
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human rights instruments.
176

 Consequently, under the said framework, corporations are not 

perceived as having direct legal obligations to protect against human rights 

violations.
177

Moreover, as a general principle of enforcing human rights standards, it is the 

government, its agencies or agencies acting on its behalf that are the entities, in the first 

instance, required to respect, protect and fulfil human rights standards. The international 

human rights framework seeks to regulate actions and omissions of governments in order 

to avoid human rights violations and hold governments accountable for human rights 

abuses.
178

 This is generally termed as vertical application of human rights whereby human 

rights are restricted to governing the relations between the state, public bodies and the 

individual.
179

  

 

Be that as it may, corporations as non-state actors do bear human rights responsibilities 

under some international human rights instruments.
180

 For example, the UDHR provides 

that every individual and every organ of society shall strive to promote and respect the 

rights and freedoms provided therein. The reference to every organ of society implies that 

corporations and business enterprises are not exonerated from that responsibility. 

Additionally, under some international conventions, non-state actors bear obligations. A 

good example is the CEDAW where state parties are required to take all appropriate 

measures “to eliminate discrimination against women by ‘any person, organisation or 
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enterprise”.
181

 Thus, the principles underlying human rights go beyond the relationship 

between the government and the individual and extend to non-state actors or private 

entities.
182

  

 

With the growth of corporations, came concerns about the impact of these powerful 

commercial entities on the lives of people and the environment. The 1970s witnessed 

increasing report of unethical and illegal activities of multinational corporations which led 

to calls for international regulation of corporations.
183

 In response to the growing concern 

of the need to hold corporations accountable for their actions, the United Nations 

Commission on Transnational Corporations was formed in 1973.
184

The Commission, 

whose mandate was to investigate the impact of transnational corporations, drafted the UN 

Code of Conduct on TNCs, an attempt to provide social and environmental guidelines for 

transnational corporations. However, these guidelines received resistance from a large 

number of countries where transnational corporations were headquartered and 

consequently, were not adopted.
185

   

 

In 1975, the Organisation of Economic Cooperation and Development (OECD) formed the 

Committee for International Investments and Multinational Enterprises with a view to 

evaluating the possibility of introducing codes of conducts for multinational corporations 
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as well as ensuring protection of international investors from discriminatory and 

detrimental practices by their host countries.
186

 The result of this effort was the drafting of 

the OECD Guidelines for Multinational Enterprises in 1976 which although incorporating 

some labour rights, did not explicitly mention other human rights and thus were largely 

considered as a token concession for the concerns raised regarding the effects of 

multinational companies on human rights.
187

 In 1977, the Tripartite Declaration of 

Principles Concerning Multinational Enterprises and Social Policy was adopted by the 

International Labour Organisation (ILO) calling on corporations to respect the UDHR and 

other international human rights instruments. However, the declaration was not legally 

binding and largely focussed on workers’ rights.  

 

The 1980s and 1990s saw increasing agitation for corporations to be held accountable for 

human rights abuses. The increased discontent with the way multinational corporations 

conducted their business and their impact on human rights brought about initiatives to 

address these concerns namely, the UN Global Compact, the OECD Guidelines for 

Multinational Enterprises and the United Nations Norms on the Responsibilities of 

Transnational Corporations and Other Business Enterprises with Regard to Human Rights 

(the Norms).
188

 The Norms sought to create obligations for transnational corporations and 

other business enterprises to ensure the respect and protection of human rights within their 

spheres of activities and influence.
189

 This obligation meant that transnational corporations 

and other business enterprises would have the responsibility to use due diligence in 
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ensuring that their activities do not in any way, directly or indirectly, violate human rights 

standards. However, due to the opposition largely relating to creation of binding legal 

human rights obligations for corporations, the Norms were not supported and hence not 

adopted. 

 

The efforts of putting in place mechanisms to hold corporations accountable for human 

rights were given a boost in 2008 when the UN Human Rights Council adopted a 

resolution that “transnational corporations and other business enterprises have a 

responsibility to respect human rights”
190

 This was in recognition that corporations like 

individuals and other organs of society often act in ways that would affect the rights of 

others. These efforts culminated in the adoption of the United Nations Guiding Principles 

on Human Rights in 2011. However, these principles are not legally binding in nature and 

therefore their adoption largely depends on the good will of corporations. 

2.3.3 The International Framework for Corporate Accountability for Human Rights.  

In its preamble, the UDHR proclaims “every individual and every organ of society…shall 

strive …to promote respect for these rights and freedoms…and secure their universal and 

effective recognition and observance”.
191

 Consequently, all organs of society including 

corporations are bound to uphold human rights and fundamental freedoms. In addition, the 

UDHR provides for labour related rights as well as protection against discrimination.
192

 

These rights are pertinent to corporations since most corporations are employers and are 

therefore expected to ensure that rights of their workers are protected. These include the 
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right to favourable working conditions, equal pay for equal work, just and favourable 

remuneration and the right to join trade union.
193

. However, it is important to note that the 

UDHR being a declaration and not a treaty is not legally binding in nature. However, it has 

been argued that because of its widespread acceptance and adoption across the world, it has 

acquired the status of international customary law.  

 

The ICESCR, which is a legally binding treaty, also provides for labour related rights 

aimed at giving effect to the provisions of the UDHR.
194

 These include the right to just and 

favourable conditions of work, fair wages and equal remuneration for equal work, safety 

and healthy working conditions, rest and reasonable working hours, join trade unions. 

However, as previously mentioned, the international human rights instruments are not seen 

as providing direct human rights obligations to corporations. This is because it is States 

that are held responsible for observing and complying with the provisions of these 

instruments.
195

Consequently, there have been other efforts at the international level to 

regulate the human rights conduct of corporations. 

2.3.3.1 The United Nations Global Compact Principles 

In 1999, the Secretary General of the United Nations, Koffie Annan, launched the United 

Nations Global Compact (the “Compact”) to encourage corporations to adhere to certain 

principles in their activities.
196

 The Compact contains ten principles which are largely 

inspired by the existing international instruments for the protection of human rights.
197

 It 
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provides that corporations should support and respect the protection of international human 

rights within their spheres of influence and ensure that they are not complicit in human 

rights abuses.
198

 It therefore affirms the norms of the international human rights regime as 

contained in international human rights instruments. It calls on businesses to respect the 

freedom of association, recognise the right to collective bargaining eliminate all forms of 

forced, compulsory labour and child labour and discrimination in respect of employment 

and occupation.
199

 These are core standards which are considered as fundamental labour 

rights.  Regarding the environment, the Compact calls for business to undertake initiatives 

which are aimed at promoting environmental responsibility and encourage the 

development and use of environmentally friendly technology all this aimed at preserving 

and conserving the environment.
200

 Businesses are also called upon by the Compact to 

avoid corruption in all its forms including extortion and bribery.
201

  

 

The Compact has provided a forum where corporations, non-governmental organisations as 

well governments under the aegis of the UN can discuss human rights issues.
202

 It has 

provided an opportunity for corporations to commit themselves to adhere to human rights 

standards in their operations. According to a report by McKinsey & Company, the 

Compact which has had incremental impact on corporations has contributed towards policy 

changes in corporations aimed at improving the adherence to human rights standards.
203
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However, due to the voluntary and non-binding nature of the Compact, corporations cannot 

effectively be held to account for non-compliance with the principles therein. To a large 

extent it has become a corporate public relations exercise to boost the image and brand of 

corporations.
204

 In addition, it can be argued that it has focussed more on increasing its 

membership rather than finding mechanisms to ensure that its members honour their 

commitment to its principles. This is because it has no effective monitoring and 

accountability mechanisms to ensure compliance with its principles.
205

 

2.3.3.2 The United Nations Protect, Respect and Remedy Framework 

In 2005, the Commission on Human Rights appointed an independent expert, John Ruggie 

as a Special Representative of the Secretary General on the issue of human rights and 

transnational corporations and other business enterprises with the mandate to, inter alia, 

identify and clarify standards of corporate responsibility and accountability.
206

 In 2007, 

based on his assessment of the international human rights instruments, he concluded that 

the international human rights framework did not impose direct legal responsibilities on 

corporations.
207

  In 2008 he proposed a three pillar framework for corporate accountability 

for human rights described as ‘Respect, Protect and Remedy’ framework.
208

 This 

framework provides for the preservation of the state duty to protect against human rights 
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violations through appropriate policies, regulation and adjudication, the corporate 

responsibility to respect human rights under a due diligence standard and the enhancement 

of effective access to remedies by victims of human rights violations.
209

 Although 

recognising that there could be situations where corporations would have additional 

responsibilities in respect to human rights, Ruggie emphasised the corporations’ 

responsibility to respect human rights as the foundational norm for all corporations in all 

circumstances.
210

 

2.3.3.3  The United Nations Guiding Principles on Business and Human Rights 

In 2011, Ruggie moved to operationalize the Respect, Protect and Remedy Framework by 

developing guiding principles as set out in his March 2011 report.
211

 The guiding 

principles were endorsed by the United Nations Human Rights Council and a working 

group was established whose mandate is to ensure the effective implementation of the 

guiding principles.
212

 The main purpose of the guiding principles was to provide a clearer 

differentiation between the roles of states and corporations which had been seen as lacking 

in the Norms.
213

  

 

Under the guiding principles, the state is obligated to respect, protect and fulfil human 

rights and fundamental freedoms while business enterprises which are recognised as a 

specialised organ of the society with specialised functions have the responsibility to respect 
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human rights and comply with all applicable laws.
214

 The state is expected to protect 

against human rights abuses within its territory and jurisdiction by third parties including 

business enterprises through effective policy, legislative and regulatory measures. The state 

is also obligated to effectively enforce existing laws that directly or indirectly regulate 

business respect for human rights such as non-discrimination, labour, property and privacy 

laws and ensure that these laws are reviewed regularly to keep up with the evolving nature 

of human rights obligations. Noting that business behaviour is directly shaped by the laws 

and policies that govern the creation and operation of business enterprises, the guiding 

principles recommend that corporate and securities laws and policies should provide 

guidance on how corporations should respect human rights, what their officers are 

expected to do regarding human rights and this should be done “with due regard to the role 

of the existing governance structures such as corporate boards.”
215

   

 

To respect human rights requires that corporations would desist from committing any act 

directly or indirectly that would interfere with the enjoyment of human rights or in other 

words ‘do no harm’.
216

 In addition, according to the guiding principles, the responsibility 

to respect human rights means that a corporation should act with due diligence to avoid 

interfering with the rights of others and to address any adverse impacts that may be a result 

of their activities.
217

 Business enterprises are obligated to respect internationally recognised 

human rights standards, at a minimum being, those rights expressed in the International 

Bill of Human Rights and fundamental rights set out in the International Labour 
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Organisation’s Declaration on Fundamental Principles and Rights at Work.
218

 It is 

important to note that the guiding principles apply to all business enterprises regardless of 

size, structure, ownership or location and are therefore not limited to transnational 

corporations only.
219

 Additionally, the responsibility to respect human rights by business 

enterprises exists independently of the state’s obligations and is over and above 

compliance with national laws and regulations protecting human rights.
220

 As a way of 

fulfilling human rights obligations, the guiding principles recommend that corporations 

should put in place appropriate policies and processes including a policy statement 

acknowledging their responsibility to respect human rights, a human rights due diligence 

process to identify, prevent and mitigate human rights impacts of their conduct and 

activities and processes to enable remediation of any adverse human rights impact they 

cause.
221

 

 

Although, the guiding principles go a long way in addressing some aspects relating to 

corporate human rights impunity, they are not binding in nature. As the name suggests, 

they are principles whose “normative contribution lies…in elaborating the implications of 

existing standards and practices for States and businesses…”
222

 In other words, the 

guiding principles do not constitute binding obligations for corporations and do not impose 

a direct obligation to corporations to respect human rights. It can therefore be argued that 

in the international human rights framework, there is still no binding legal framework that 

would directly hold corporations accountable for human rights violations. 
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2.3.3.4 International Labour Organisation’s (ILO) Declaration on Fundamental 

Principles and Rights at Work 

The ILO Declaration on Fundamental Principles and Rights at Work,
223

 adopted in 1998, is 

a commitment by governments, employers' and workers' organizations to uphold basic 

values regardless of their levels of economic development. These values, which are 

essential to the economic and social development of individuals, are freedom of association 

and the effective recognition of the right to collective bargaining, elimination of all forms 

of forced or compulsory labour, abolition of child labour and elimination of discrimination 

in respect of employment and occupation.
224

 

 

The Declaration recognises that the freedom to associate and the freedom to bargain 

collectively are fundamental rights which make it possible to promote and realise decent 

working conditions at the workplace. These rights also develop strong and independent 

workers’ and employers’ organisations which work together to reduce the conflicts 

between workers and employers hence enhancing industrial relations. The Declaration calls 

on member states to eliminate forced or compulsory labour. This is in recognition that any 

working relationship should be freely chosen and be on a voluntary basis. The Declaration 

also obliges member states to abolish child labour thereby recognising children should be 

protected from economic exploitation as well as work that has adverse effects on them and 

impedes their proper development. Additionally, the Declaration obliges member states to 

eliminate discrimination in employment and occupation which denies individuals 

opportunities to develop themselves and robs societies of the benefits accruing from what 
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individuals can and could contribute. Kenya as a member of the International Labour 

Organisation (ILO) has an obligation “to respect, to promote and to realise” the principles 

contained in the Declaration.
225

 It is noteworthy that Kenya has ratified seven of the eight 

core ILO Labour Conventions.
226

  

2.3.3.5 The Organisation for Economic Co-operation and Development (OECD) 

Guidelines for Multinational Enterprises 

The OECD Guidelines for Multinational Enterprises are recommendations by governments 

adhering to the Declaration on International Investment and Multinational Enterprises to 

multinational enterprises.
 227

 These guidelines provide non-binding standards and 

principles for responsible business conduct. They aim to promote positive contributions by 

enterprises to economic, social as well as environmental development. For this reason, 

although the guidelines mainly address multinational corporations, the application of the 

principles therein can also be extended to small and medium sized enterprises which may 

have less capacity than the multinational enterprises. 

 

The guidelines encourage business enterprises to respect internationally recognised human 

rights of those affected by their communities.  This entails avoiding infringing on the 

human rights of others and addressing adverse human rights impacts of their activities.
228

 

They provide for principles to be adhered to in regard to employment and industrial 

relations. These include respect for the right of workers employed by the business 
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enterprises to join trade unions and engage in collective bargaining, abolition of child 

labour, elimination of forced and compulsory labour, elimination of discrimination and 

promoting equality at the workplace and ensuring occupational health and safety in their 

operations.
229

 With regard to the environment, the guidelines encourage business 

enterprises to protect the environment and ensure public health and safety by conducting 

their activities in a manner which promotes sustainable environmental development.
230

 On 

consumer protection, the guidelines urges business enterprises to take all reasonable steps 

possible to ensure the quality and reliability of the goods and services which they provide 

to the consumers and ensure that they meet the required legal standards for consumer 

health and safety.
231

They call for support and upholding of good corporate governance 

principles and practices by business enterprises. They also urge business enterprises to 

engage stakeholders in the decision making processes of the enterprises.
232

 

 

Though the guidelines provide standards which if adhered to would go a long way in 

promoting respect for human rights by corporations, as the guidelines indicate, they are not 

legally enforceable as observance of the standards set out therein is voluntary.
233

 They are 

principles and standards of good practice which cannot be enforced against a non-

observing entity. 
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2.4 The Regional Framework on Corporate Accountability for Human Rights 

2.4.1 The African Charter on Human and Peoples’ Rights 

The African system for the promotion and protection of human rights is largely based on 

the African Charter on Human and Peoples’ Rights also referred to as the Banjul 

Charter.
234

 The Charter was adopted by the Organisation of African Unity (OAU), a 

regional intergovernmental organisation formed in 1963 to promote unity and solidarity 

amongst African states and which has since been replaced by the African Union (AU).
235

 

The African Union Charter recognises the importance of promoting and protecting human 

rights and provides as one of its objectives to “encourage international cooperation, taking 

due account of the Charter of the United Nations and the Universal Declaration of Human 

Rights,”
236

 In addition, it seeks to promote and protect human rights in accordance with the 

Africa Charter and other relevant human rights instruments.
237

 

 

The African Charter on Human and Peoples’ Rights has several distinctive features which 

include its incorporation of duties,
 
which is unlike the international instruments and other 

regional systems that only provide for rights.
 238

 It provides for rights of an individual as 

well as peoples’ rights and additionally, combines civil, political, social, economic and 

cultural rights all under one document becoming the first international human rights 

convention to guarantee all the categories of human rights in a single instrument.
239

 The 

Charter recognizes that human rights derive from the attributes of human beings and hence 
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should be protected at the international as well as the national levels.
240

 It prohibits 

discrimination on the basis of race, religion, language, sex, ethnic group, national and 

social origin, birth, political opinion or other status.
241

 Article 15 provides for the right to 

work under equitable and satisfactory conditions and the right to equal pay for equal work. 

Article 16 provides for the right to the best attainable state of physical and mental health 

and the right to receive medical care when unwell. Article 24 provides for the right of all 

peoples to a general satisfactory environment favorable for their development. These are 

rights which directly affect corporations and should be respected and promoted by 

corporations in Africa. 

2.4.2 East African Community 

The East African Community (EAC) is established by the EAC Treaty which was adopted 

in 1999 and came into force in 2000.
242

 The EAC originally consisted of Kenya, Uganda 

and Tanzania but expanded its membership to include Rwanda and Burundi.
243

 The 

establishment of the EAC was to enhance cooperation between member states with a view 

to strengthen their economic, social, cultural, political and technological ties to the benefit 

of their citizens. The Treaty recognises the crucial role played by the private sector in the 

socio-economic development of member states and underscores the importance of creating 

an enabling environment for the private sector and investors.
244

  

 

The EAC recognises that good governance is critical in the achievement of its objectives 

and accordingly the partner states undertake to abide by the principles of good governance 
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which include adherence to the rule of law, principles of democracy, transparency, social 

justice, equal opportunities, gender equality and the recognition, promotion and protection 

of universally accepted standards of human rights.
245

 The importance of respecting human 

rights within the Community is further enunciated by the fact that in considering 

membership applications from other states, one of the factors to be considered is 

observance of human rights and social justice.
246

 Through the adoption and ratification of 

the EAC Treaty, the member states undertake to ensure that human rights are respected and 

protected both by the public and private sectors as part of adhering to principles of good 

governance. 

 

As part of realising the objective of promoting good governance within the Community, a 

committee of experts was convened in 2009 to come up with a framework in line with the 

principles outlined under Article 6 (d) on good governance.
247

 The experts developed the 

EAC Protocol on Good Governance (Draft Protocol) which is still in draft form and 

therefore is yet to be adopted.
248

  It is premised on seven key pillars which are 

Constitutionalism, Rule of Law and Access to Justice, Protection of Human Rights and 

Promotion of Equal Opportunities, Democracy and Democratization process, Combating 

Corruption and enhancing Ethics and Integrity, Separation of Powers, Economic 
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Governance, and Private Sector Development and Corporate Governance.
249

The Draft 

Protocol advocates for the development of a culture of respecting and observing of human 

rights within partner states.
250

 Under article 6 of the Protocol partner states will undertake 

to cooperate to ensure that their citizens enjoy human rights and fundamental freedoms 

taking into account their universality, interdependence and indivisibility. Hence the 

Protocol seeks to ensure that human rights are respected in partner states by all including 

the private sector.  

 

The Draft Protocol also acknowledges the significance of developing the private sector as a 

tool for enhancing and promoting economic development and thereby reducing poverty in 

the partner states. It recognises the role played by the private sector in economic growth 

and wealth creation and acknowledges that good corporate governance is a prerequisite for 

the private sector to grow.
251

 To this end, the Draft Protocol proposes the development of 

enabling regulatory frameworks in member states and harmonised corporate governance 

principles, engagement between regional and national institutions with a view to enhance 

awareness on the need for good corporate governance as well as the adoption and more 

importantly enforcement of acceptable accounting and auditing best practices and 

standards.
252

 Once adopted, the Draft Protocol will bolster the efforts towards ensuring 

respect for human rights as well as promotion of good corporate governance in the private 

sector. 
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2.5 The Domestic Human Rights Regulation of Business Corporations 

One of the primary duties of corporations in any country is to obey and comply with the 

domestic laws.
253

 The domestic legal framework often influences the conduct and 

behaviour of corporations with respect to their operations and their corporate governance 

structure which ultimately has an impact on their respect for human rights. In Kenya, 

corporations’ actions and activities are governed and regulated by the Constitution and a 

myriad of statutes and regulations including the Companies Act,
254

  the Penal Code,
255

 the 

Capital Markets Authority Act, 2002, the Capital Markets Regulations the Nairobi Stock 

Exchange (NSE) Regulations for publicly listed companies, labour laws, consumer 

protection laws and environmental laws. 

2.5.1 The Constitutional Framework 

The Constitution of Kenya, 2010
256

 is the supreme law of the country and forms the basis 

or foundation of all laws in Kenya.
257

 Article 2(4) provides that any law which is 

inconsistent with the Constitution is void to the extent of the inconsistency. It has been 

termed as one of the most progressive constitutions in the world.
258

 It sets out the 

aspirations and goals of Kenyans, the national values and principles of governance and 

promotes public participation, transparency and accountability. Among the national values 

and principles of governance set out in the Constitution is human dignity, human rights, 

non-discrimination and the protection of the marginalised.
259

 In addition, the Constitution 

set outs principles of good governance, integrity, transparency and accountability as 
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national principles which are binding on and should be applied by all persons whenever 

they make or implement public policy decisions.
260

 These values and principles should be 

internalised and implemented by the private sector and should inform corporations’ 

activities and decision making.
261

  

 

In a bid to ensure that that international law standards and principles are incorporated in the 

country’s legal framework, the Constitution at Article 2 (5) provides that the general rules 

of international law shall form part of the law of Kenya. Further, Article 2(6) provides that 

any treaty or convention ratified by Kenya shall form part of the law of Kenya. This has 

been upheld by the courts, for instance, in the case of Nairobi Law Monthly Company 

Limited v Kenya Electricity Generating Company and 2 others,
262

 where the court 

observed that the right to information has been recognised in “…..international conventions 

to which Kenya is a party and which form part of Kenyan law by virtue of Article 2(6) of 

the Constitution”. These provisions are significant to the development and implementation 

of human rights in the country and especially in light of the fact that the international 

human rights standards form the basis of human rights protection in the world.   

 

The Constitution binds all persons and all State organs at both the national and county 

levels of government.
263

Further, Article 3(1) provides that every person has an obligation 

to respect, uphold and defend the Constitution.  The term ‘person’ is defined under Article 

260 as including “a company, association or other body of persons whether incorporated 
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or unincorporated.” This means that all persons including private or public entities should 

respect the provisions of the Constitution. This was upheld in the case of Isaac Ngugi v 

Nairobi Hospital and 2 Others
264

 where the Court held that every person which term 

includes a corporation is obligated to respect the provisions of the Constitution. 

2.5.2 The Statutory Framework 

The statutory law governing corporations in Kenya is embodied in the Companies Act. It is 

both an enabling and regulatory legislation and deals with among other issues the 

requirements for incorporation, registration and the management of companies. The 

Companies Act, like in most Commonwealth countries, is based on and is substantially the 

same as the United Kingdom Companies Act of 1948.
265

 The 1948 Companies Act which 

was adopted by Kenya on gaining independence was an Act consolidating the law relating 

to companies as at that time in England.
266

 It was not a complete code of the company law 

in England since common law principles such as agency and trust which had been 

developed by the English courts and were not provided for in the statute still applied.
267

 

Consequently, our company law is both governed by the Companies Act as well as 

principles of common law.
268

 In view of the changing economic trends brought about by 

globalisation, there have been efforts to reform company in Kenya with a view to 

consolidate and modernise the law relating to the registration and management of 

companies in Kenya through the drafting of the Companies Bill 2010. However, the Bill is 
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yet to be adopted which means that the existing regulation remains under the Companies 

Act. 

 

The provisions for incorporation of companies under the Companies Act recognises the 

company’s obligations towards its shareholders only and does not include obligations 

towards other stakeholders such as the community within which the company operates and 

the society in general. Hence, there are no direct provisions under the Act that deal with 

human rights issues. However, the duties of directors of companies in Kenya together with 

the nature of business carried out by the company to some extent require respect for human 

rights. The duties of directors are governed under common law and are categorised into 

fiduciary duty of loyalty and good faith and duties of care and skill. The duty of loyalty 

and good faith requires that directors exercise their powers in the best interests of the 

company.
269

 This means that all decisions taken on behalf of the company must be taken 

solely for the benefit of the company and not with a view to seeking a collateral advantage 

for directors. Accordingly, directors can make decisions which promote the respect of 

human rights with the aim of benefiting of the company. It is also most likely that directors 

will seek to make decisions that protect the company’s image and hence would avoid 

violating human rights which would adversely affect the company’s reputation thus 

affecting its profitability as well. However, this duty is subjective since the decision on 

what is in the best interest of the company is left to the directors to decide as there are no 

guiding principles which the directors should take into account when making decisions.  
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The Companies Bill 2010 has proposed some guidelines which should be used by directors 

when making decisions which will promote the success of the company for the benefits of 

its members. These include having regard to the long term consequences of the decisions, 

the interests of the employees of the company, the need to foster relations with supplier 

customers and others, the impact of the company’s activities to the community and the 

environment, the need to have high standards of business conduct and the need to act fairly 

within the members of the company.
270

  The inclusion of the above principles in the Bill is 

one way of ensuring that corporations respect human rights as they will be obliged to take 

into consideration the interests of other constituents of the corporations other than 

shareholders. The adoption of the Bill will therefore go a long way in promoting the 

respect for human rights in corporations through corporate governance mechanisms. 

 

Publicly listed companies in Kenya are also regulated by the Capital Markets Act
271

 which 

establishes the Capital Markets Authority which is responsible for the licencing and 

regulation of corporations listed in the Nairobi Stock Exchange. The Guidelines on 

Corporate Governance Practices by Publicly Listed Companies in Kenya issued under the 

Act
272

 recognises the role of stakeholders of the corporation. It defines corporate 

governance as “the process and structure used to direct and manage business affairs of the 

company towards enhancing prosperity and corporate accounting with the ultimate 

objective of realizing shareholders long-term value while taking into account the interest 

of other stakeholders”.
273

 It provides that the board of directors of corporations should in 
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their decision making processes take into account the interests of their stakeholders. By 

this recognition, the guidelines encourage for the respect of the rights and interests of 

stakeholders of corporations who include employees, suppliers, consumers and the society 

at large. The interests of the corporation’s stakeholders include their human rights issues 

and therefore in essence, the guidelines can be used as a tool to enforce the respect for 

human rights by publicly listed companies. However, this has not been the case largely 

because the guidelines are not legally binding and their implementation adopts the ‘comply 

or explain’ approach which gives corporations the choice to either comply with the 

provisions of the guidelines and where they do not, to explain the reasons for non-

compliance.
274

 In other words, since the guidelines are not mandatory in nature, they 

cannot be effectively enforced. 

2.5.3 Corporate Human Rights Accountability Framework in Kenya 

Protection of human rights is enshrined in the Constitution under the Bill of Rights.
275

 The 

protection of human rights is also provided for under statutes dealing with the protection of 

workers and employees, consumers and the environment. The Bill of Rights under the 

2010 Constitution is more comprehensive than the one in the previous constitution. In 

addition to civil and political rights it also includes social, economic and cultural rights. 

The inclusion of these rights is in line with the internationally accepted standards of human 

rights.  
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The Constitution provides that the Bill of Rights “applies to all law and binds all State 

organs and all persons”.
276

 The import of this is that all corporations in Kenya, public or 

private, are bound by the Bill of Rights and have a duty to comply with all its provisions. 

This position was upheld in the case of Rose Wangui Mambo and 2 Others v Limuru 

Country Club and 17 Others
277

 where the Court stated, inter alia, “It cannot be safe, in a 

progressive democratic society, to arrive at a finding that allows private entities to hide 

behind the cloak of ‘privacy’ to escape constitutional accountability.”  This will definitely 

have an impact on the way business is conducted in the country as corporations are now 

required to take into account human rights considerations in their activities and decision 

making processes.  

 

Although, as noted above, the Constitution requires corporations to respect and protect to 

all the rights included in the Bill of Rights, we are cognisant of the fact that there are 

human rights issues which have direct and greatest impact on corporations. These include 

employment and labour relations, consumer rights and product safety, access to land and 

natural resources and environmental protection. The Constitution has provided for 

protection of the rights relating to these issues as will be outlined below. 

2.5.3.1 Human Dignity 

Protection of human dignity is one of the national values and principles of good 

governance articulated in the Constitution. More specifically, Article 28 of the Constitution 

provides that every person has inherent dignity and the right to have that dignity respected 

and protected. In other words, every person has intrinsic worth and should be respected and 
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treated in an ethical manner.
278

 This means that like every other organ of the society is 

expected to do, corporations should treat persons they interact with such as employees, 

consumers or customers, suppliers and the community with respect hence ensuring 

protection of their dignity. They should not engage in actions or activities that violate or 

injure a person’s dignity. In the case of Sonia Kwamboka Rasugu v Sandalwood Hotel & 

Resort and Another
279

where the Respondent, a private corporation, had detained the 

Petitioner on account of an unpaid debt, Justice Majanja held that the Petititioner’s right to 

be accorded respect and her inherent dignity protected had been violated by the 

Respondent. In the Judge’s words, “It is also an affront to human dignity to detain 

someone on account of a debt that cannot be enforced against them”.
280

 

 

Accordingly, corporations should ensure that their actions and activities do not in any way 

violate the human dignity of the persons they interact with. One of the ways corporations 

can do this is to enhance the standards of living of their employees, consumers and the 

community through, for example, by providing reasonable working conditions, adequate 

housing and sanitation and a safe and healthy working environment to its employees, 

providing quality goods and services to its consumers and ensuring protection of the 

environment. 
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2.5.3.2 Labour Rights 

2.5.3.2.1 Equality and Freedom from Discrimination  

Article 27 (3) of the Constitution provides that men and women have the right to equal 

treatment and equal opportunities in political, economic, cultural and social spheres. 

Further Article 27 (4) and (5) prohibits direct or indirect discrimination against any person 

on any grounds including race, sex, pregnancy, marital status, health status, ethnic and 

social origin, colour, age, disability, religion, conscience, belief, culture, dress, language or 

birth. In the case of Rose Wangui Mambo and 2 Others v Limuru Country Club and 17 

Others the court held that “It is thus evident that both under the Constitution of Kenya and 

international and regional treaties to which Kenya is a party, the principle of equality of 

the sexes is recognized, and discrimination on any basis prohibited”.
281

 

 

In addition, the Employment Act, which defines the fundamental rights of employees and 

the basic conditions for employment in Kenya, obligates employers to promote equal 

opportunity in employment and eliminate discrimination at the workplace.
282

 Section 5(3) 

of the Act prohibits direct or indirect discrimination against employees or prospective 

employees on grounds of race, colour, sex, language, religion, political or other opinion, 

nationality, ethnic or social origin, disability, pregnancy, mental or HIV status. 

Discrimination is prohibited under the Act in respect of recruitment, training, promotion, 

terms and conditions of employment, termination of employment or such other matters as 

arising from employment. Additionally, Section 5(4) obligates employers to pay workers 

equal wages for work of equal value. Accordingly, private sector corporations, being 
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employers, are required to ensure equality of opportunity and treatment at the workplace at 

all times and especially in areas such as recruitment, retention, promotion and 

remuneration of staff. It is therefore important that private sector corporations audit their 

operations, procedures and processes to ensure that their actions do not amount to direct or 

indirect discrimination. Notably however, the Act does not contain all the prohibited 

grounds of discrimination as provided for under Section 27(4) of the Constitution and 

hence requires amendment to include the same. 

 

One of the practices that results in discrimination especially against female employees is 

sexual harassment. For a long period of time, this degrading behaviour had not formally 

been addressed in the Employment Act. However, following the review of the 

Employment Act in 2007, sexual harassment is now expressly prohibited and employers 

are obligated to have a sexual harassment policy which ensures that every employee works 

in an environment free from sexual harassment.
283

 They should also ensure that the 

workplace is free from any form of sexual harassment which is detrimental to an 

employee’s performance. Admittedly, it is one thing to have a sexual harassment policy in 

place and another to enforce or comply with the policy. In our view therefore, although the 

provision in the Employment Act is a commendable step towards reducing and eradicating 

sexual harassment in the workplace, it is not sufficient to require a sexual harassment 

policy at the workplace. Much more needs to be done to ensure compliance with the 

policies that corporations put in place as required under the Act. 
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2.5.3.2.2 Freedom from slavery, servitude and forced labour 

Article 30 of the Constitution provides that a person shall not be held in slavery or 

servitude or be required to perform forced labour. Additionally, Section 4 of the 

Employment Act prohibits use of forced or compulsory labour. Consequently, corporations 

should not engage forced labour in order to maximise on their margins. However, despite 

these provisions, private sector corporations especially in the manufacturing and 

agribusiness sectors continue to engage workers under terms which can be equated to 

forced labour. For instance, in the flower industry, workers have been found forced to work 

for long hours while being denied overtime pay which amounts to exploitation of the 

workers.
284

  

2.5.3.2.3 Labour relations 

Article 41 of the Constitution provides for fair labour practices, fair remuneration which 

would entail reasonable salaries and wages, reasonable working conditions, and the right to 

collective bargaining for workers which entails the right to form, join or participate in a 

trade union as well as the right to go on strike. Employers who include corporations and 

other business enterprises have the right under Article 41(3) to form, join and participate in 

an employers’ organisation. In addition, the Constitution under Article 43 guarantees every 

person which includes workers or employees in private sector corporations the right to the 

highest attainable standard of health which includes the right to health care services, 

accessible and adequate housing and reasonable standards of sanitation, clean and safe 

water, social security and education. Although to a large extent the implementation of 
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Article 43 is deemed to be the obligation of the state,
285

 private sector corporations are also 

responsible to ensure that their workers are provided with adequate housing, sanitation 

facilities as well as clean and safe water or in the alternative adequate housing allowance to 

enable them access these facilities and that they have access to health care facilities and 

services. 

 

The right of employees to fair labour practices and working conditions are also contained 

in a number of legislative instruments namely, the Employment Act
286

, the Labour 

Relations Act
287

, the Labour Institutions Act
288

, the Work Injury Benefits Act
289

, the 

Occupational Safety and Health Act
290

  and the Public Health Act
291

. The rights 

provided for under these statutes include the right to at least one day of rest for every 

period of seven days of work, annual leave, maternity leave, sick leave, reasonable housing 

accommodation or payment in lieu thereof, medical attention in the event of an employee 

becoming sick in the course duty, fair hearing during disciplinary action and conditions of 

termination of employment, the right of association and collective bargaining and the 

safety, health and welfare of workers at the workplace.  

 

Unfortunately, as will be evidenced in the subsequent chapter, these rights continue to be 

violated by private sector corporations. One of the possible reasons for this is the fact that 

some the provisions protecting the rights of workers are not quite clear exposing them 

different interpretations. For instance, Employment Act provides that the employer shall 
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provide reasonable housing accommodation for the employees or pay such sufficient sum 

in addition to the salary or wages as to enable the employees obtain reasonable 

accommodation.
292

 By using the word ‘reasonable’, the Act has left it to the discretion of 

the employers to determine what kind of housing accommodation they will provide with 

the result that in most cases, the accommodation or payment in lieu thereof provided is not 

always adequate.  

2.5.3.2.4 Consumer Rights 

Prior to the promulgation of the Constitution in 2010, the rights of consumers had not been 

exhaustively provided in the Constitution. Moreover, consumer rights were contained in 

different legislations which made it difficult to enforce the same. However, the 

Constitution now expressly provides for consumer rights.
293

 These include the right to 

goods and services of reasonable quality, information necessary for consumers to gain full 

benefit from the goods and services provided, the protection of consumers’ health, safety 

and economic interests and to compensation for loss or injury arising from defects in goods 

and services. It is noteworthy that the Constitution provides that these consumer rights 

apply to goods and services offered by both public and private persons.
294

 This perhaps is 

in recognition of the immense role played by the private sector in the provision of goods 

and services in the country. Accordingly, private sector corporations are bound under the 

Constitution to respect and protect consumer rights. 

 

In addition to the constitutional protection of consumer rights, there are a number of 

legislations which seek to protect the rights of the consumers. Key among these is the 
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newly enacted Consumer Protection Act
295

 which provides for the protection of the 

consumer and prevents unfair trade practices in consumer transactions.  As earlier 

observed, before the enactment of this Act, consumer protection laws were scattered in 

various statutes and there was no single statute that expressly and comprehensively dealt 

with consumer rights. The Consumer Protect Act was therefore a welcome step towards 

enhancing consumer protection in Kenya. The Act aims at achieving and maintaining a 

fair, accessible, efficient responsible and sustainable market for the benefit of the 

consumer, promote fair and ethical business practices and protecting consumer from 

unconscionable and improper trade practices amongst other objectives.
296

  

 

Other statutes which deal with different aspects of consumer protection include the Sale of 

Goods Act,
297

 which provides for implied conditions and warranties which must exist in a 

sale of goods contract and the Kenya Anti- Counterfeit Act of 2008 which prohibits 

counterfeit and substandard goods. There is also the Standards Act
298

 which establishes 

the Kenya Bureau of Standards and provides protection against substandard goods and 

services, the Public Health Act which aims at securing and maintaining public health 

standards, the Hotels and Restaurants Act
299

 which seeks to ensure proper sanitary 

conditions in hotels and restaurants, the Pharmacy and Poisons Act
300

 which aims at 

ensuring the safety and quality of pharmaceutical products and services through the 

Pharmacy and Poisons Board, the Food Drugs and Chemical Substances Act
301

 which 
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seeks to prevent adulteration of food, drugs and chemical substances, the Trade 

Description Act
302

 which prohibits false description of goods, services, accommodations 

and facilities provided in the course of trade, and the Weights and Measures Act
303

 which 

provides for standardisation of weights and measures and the Competition Act of 2010 

which aims to promote and safeguard competition in the national economy and to protect 

consumers from unfair and misleading market conduct. 

 

Despite the many statutes providing for consumer protection in Kenya, the challenge of 

effective implementation of the law remains. Weak enforcement of the protection afforded 

by legislation means that the consumer continues to be exploited. It is therefore imperative 

that enforcement of these laws is enhanced and that private sector corporations should 

actively be involved in this by making sure that they do not infringe on consumer rights 

when providing goods and services. They should ensure that the goods and services they 

provide to consumers are of good quality and do not cause harm to the consumer. In 

addition, they should ensure sufficient information is provided to the consumers to enable 

them make informed choices when selecting the goods and services.
304

 

2.5.3.2.5 Environmental Rights 

There exists an irrefutable link between the environment and human right. A clean, healthy 

and conducive environment is a prerequisite to the enjoyment of human rights. For 

instance, the damage to the environment can result in climate change which brings drought 

and famine and hence affecting the enjoyment of the right to life and health. Thus, that 
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environmental preservation and conservation enhances the enjoyment of human rights 

cannot be gainsaid.
305

 

 

Article 42 of the Constitution guarantees the right to a clean and healthy environment 

which includes the preservation and conservation of the environment not only for the 

present generation but also for future generations. Consequently, corporations have the 

obligation under the Constitution to promote the right to a clean and healthy environment, 

ensure public health and safety standards, protect natural resources and observe the 

principle of sustainable development.
306

 Any person whose right to a clean and healthy 

environment is or is likely to be denied, violated, infringed or threatened may apply to 

court for redress.
307

  

 

The Environmental Management and Co-ordination Act,
308

 provides a framework for 

the management and conservation of the environment.
 
It prohibits acts or activities that 

may be injurious and detrimental to the environment. A key provision that affects private 

sector corporations is the requirement for an Environmental Impact Assessment to be 

conducted and a report provided where any proposed activities are likely to affect the 

environment.
309

 It is noteworthy that under this Act, the management of corporations 

which includes its directors would be held responsible for violations of the Act by the 

corporation and hence cannot invoke the legal personality doctrine of the corporation as a 
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defence.
310

The management of corporations are therefore required to carry out due 

diligence to ensure that the corporations’ activities are compliant with the provisions of the 

Act. Additionally, section 19 of the Physical Planning Act,
311

 allows members of the 

public to raise objections to any developments or construction works that are likely to 

interfere with their right to a clean and healthy environment. This allows the community to 

participate and have a say when it comes to the protection of the environment.  

2.5.3.2.6 Land use rights 

Land as a primary factor of social production and reproduction forms an essential element 

of the discourse on human rights.
312

 Agriculture and other related economic activities 

which are dependent on land form the backbone of Kenya’s and other developing 

countries’ economies.
313

Consequently, proper land use and management is the key towards 

economic growth and poverty reduction in developing countries. In view of this, access to 

land is recognised as a fundamental human right. 

 

The Constitution provides for the protection of the right of every person to acquire and 

own property of any description and in any part of Kenya.
314

 This provides an enabling 

framework for land to be utilised as primary factor of production. Without the guaranteed 

right to own property, it would be difficult to develop and invest in land as most private 

sector corporations and individuals have done for fear of loss of their investments. This 
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constitutional guarantee of property ownership rights attracts both local and foreign 

investments in the country and contributes towards the growth of the economy.  

 

In the same breath, however, the right of ownership of property can be misappropriated 

when individuals or communities are deprived of their ancestral or communal land in the 

name of economic development. This has particularly been witnessed in areas where 

private sector corporations have without adequate compensation acquired land for their 

operations from the government and prohibited access and use of the land to the 

community leaving of the original land owners as squatters and without a livelihood.
315

  To 

prevent against this, the Constitution provides protection against deprivation of property 

unless it is for public purposes and unless adequate compensation is made not only to the 

owner of the property but also to occupants in good faith of the land.
316

 This means that 

private corporations have to ensure that they do not encroach in any way into the land 

rights of the communities within which they operate and when they acquire land for their 

operations, this is done in accordance to the law and adequate compensation is made to the 

land owners. 

2.6 Conclusion 

Private sector corporations are required to respect human rights recognised under both 

international law and the national law of the countries within which they operate. 

Therefore, although the international human rights framework does not yet provide for 

binding legal obligations with respect to corporate human rights accountability, the 

Constitution by extending human rights obligations to corporations has provided a 
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mechanism to hold corporations accountable for human rights violations in Kenya.  This 

has also buttressed the various legislative instruments which already contained human 

rights obligations for corporations. However, despite this binding and enforceable 

corporate human rights accountability framework, the obligation of corporations to respect 

human rights in Kenya is yet to be fulfilled to the acceptable standards. This is because 

human rights violations by corporations continue to be reported and documented in various 

parts of the country and this forms the subject matter of the subsequent chapter. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



85 

 

CHAPTER THREE 

AN OVERVIEW OF HUMAN RIGHTS VIOLATIONS BY PRIVATE SECTOR 

CORPORATIONS IN KENYA 

3.1 Introduction 

As previously observed, private sector corporations play a major role in domestic as well 

as international economic and social orders. Globalisation has provided immense 

opportunities for corporations to trade both in the domestic and international arena.  With 

greater opportunities and power of corporations comes greater potential for corporations to 

influence and affect the society either positively or negatively. Promotion and protection of 

human rights is one of the areas whereby corporations have an impact in the society.  

 

For a long time, the subjects of business and human rights have been regarded as very 

separate issues with no direct linkage. The obligations of human rights have been seen as 

falling within the realm of the state and not of business. This perception has perhaps been 

due to the greater focus placed on civil and political rights as opposed to economic, social 

and cultural rights and hence perpetuating the belief that human rights relate only to civil 

and political rights which are perceived to be the preserve of the state.
317

 Moreover, as has 

been noted in the previous chapter, a number of the internationally recognised human 

rights instruments recognise States as parties and hence even though requiring some action 

from non-state actors, primarily bind the States as the primary duty holders under the 
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instruments.
318

 Consequently, business managers in corporations have not viewed 

themselves as duty bound to ensure that their corporations protect human rights. 

 

Increasingly, however, it has become evident that whilst States have the primary 

responsibility to protect and safeguard human rights, corporations also have an obligation 

to ensure that their activities do not violate human rights.
319

 Accordingly, the question is 

not whether corporations should bear responsibility for protection of human rights but 

rather to what extent should corporations be held to account for human rights. As Kiarie 

Mwaura correctly puts it, “… it is not questionable whether corporations can bear human 

rights obligations, but what remains controversial is… the extent to which they should 

respect and protect human rights violations given that states also have similar 

responsibilities.”
320

 A right created in favour of one person gives rise to a corresponding 

duty for someone else. Human rights give rise to four levels of duties, namely, to respect, 

protect, promote and fulfil.
321

 To respect human rights essentially means not to infringe on 

the rights of others and constitutes a passive or negative duty on the duty bearer.
322

 On the 

other hand, to protect, promote and fulfil human rights constitutes an active and positive 

duty which entails ensuring that the human rights are not infringed and further taking the 

necessary positive measures that ensure that the rights are actually realised. States as 

primary human rights duty holders bear both the positive and negative obligations to 
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respect, protect, promote and fulfil human rights. For example, both international and 

domestic human rights standards stipulate that individuals have the right to free speech or 

freedom of expression. This means that the State in addition to not infringing on the 

individual’s freedom of expression it should also enact laws prohibiting others in the 

society from infringing on the right. Hence, it has both a negative as well as a positive 

obligation.  

 

For corporations, human rights duties are largely framed in negative terms and their 

responsibilities entail ‘doing no harm’ as opposed to taking positive measures towards the 

realisation of human rights.
323

 However, it is not necessarily the case that the human rights 

duties for corporations only constitute a passive responsibility. To the contrary, to respect 

human rights also involves both negative and positive requirements.
324

Although 

corporations have the responsibility to respect all human rights, there are human rights 

standards which directly affect business and are thus directly pertinent to corporations.
325

 

These standards include the principles and rights that directly affect the corporation’s 

employees and workers such as labour rights, health and safety standards, principles that 

affect the community to which the corporation provides goods and services such as 

consumer rights and protection and rights which affect the community within which the 

corporation operates such as, land use rights and environmental rights.
326

 In these pertinent 
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areas, corporations have both negative and positive obligations in relation to human rights 

protection. For instance, corporations are expected to provide a healthy and safety 

environment for its employees. This includes providing them with the necessary protective 

gear where necessary to ensure that they are not injured in the course of their duties. 

Hence, corporations in such instances are expected not just to be passive or ‘do no harm’ 

but to take positive measures that ensure that human rights are protected. It is however 

important to note that the corporations responsibility do not replace or take away the 

obligations of the State to protect human rights. Rather, corporate human rights 

responsibilities should supplement the obligations of the State.
327

 

  

However, as noted above, corporations have not only failed to respect human rights, their 

minimum responsibility, but they have been involved in violations of human rights. Private 

sector corporations, large and small, all over the world are being found guilty of violating 

human rights.
328

Kenya is no exception and reports continue to be published of violation of 

human rights by private sector corporations in the country. This chapter will examine these 

human rights violations perpetrated by private sector corporations and the effect of these 

violations. 

 

3.2 Human Rights Abuses by Private Sector Corporations in Kenya 

Corporations contribute positively towards human development by, inter alia, providing 

employment, supplying of goods and services to the community, being the consumer of 
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raw materials and products.
329

 In addition, corporate initiatives which seek to improve the 

lives of the communities within which corporations operate such building of educational 

and social infrastructure promote human rights. In Kenya, companies such as Co-operative 

Bank of Kenya Limited and Equity Bank Limited, for example, have provided education 

scholarships to needy students in the country.
330

 This contributes towards the realisation of 

the right to education as provided for under the Constitution.
331

  

 

However, corporate activities can also undermine human rights through activities which 

lead to environmental degradation, engaging in forced and child labour, engaging in 

discrimination practices and poor working conditions for the employees.
332

 Investigations 

on corporate conduct conducted in Kenya have revealed human rights abuse and violations 

across many business sectors such as the clothing, manufacturing, agricultural and mining 

sectors.
333

 Various inquiries have been undertaken by government agencies as well as the 

civil society which reveal numerous corporate activities which violate human rights largely 

in the cut-flower sector, the Export Processing Zones (EPZs), the tea, tobacco and 

pineapple plantations in Kericho, Thika and Athi River among other sectors of our 

economy.  
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In 2002, the Kenya Human Rights Commission (KHRC), a non-governmental 

organisation, released a report which lay out the extent of violations of human rights of 

workers in Del Monte Kenya Limited and the struggle to expose these violations.
334

  

Among the human rights violations being carried out by the Del Monte Company against 

its employees and the community within which it operated included displacement of 

people from their land, unsafe use of pesticides which had adverse effect on the employees, 

exploitative wages, poor working and living conditions, poor safety and health measures at 

work, discrimination practices and sexual harassment.  The Del Monte case brought into 

sharp focus the corporate human rights impact in Kenya and the violations perpetrated by 

private corporations.  

 

In 2005, the Kenya National Commission on Human Rights (KNCHR) which is 

established under the Kenya National Commission on Human Rights Act, 2002, undertook 

a public inquiry into allegations of human rights violations resulting from the activities of 

salt manufacturing companies in Magarini Division of Malindi District.
335

 This was as a 

result of complaints lodged with the KNCHR by the community of Magarini to the effect 

that the salt manufacturing companies in the area were committing serious violations of 

human rights against the community. These violations ranged from violations of workers’ 

rights, eviction or displacement of the community from their land, health complications 

affecting the residents in the community resulting from salt manufacturing and 

environmental degradation. The salt manufacturing companies investigated in Magarini 
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were Krystaline Salt Company, KEMU Salt Packers Production Limited, Kurawa 

Industries Limited, Malindi Salt Works, KENSALT Limited, Mombasa Salt Works 

Limited.   

 

In 2008, KHRC conducted a study into labour issues in the tea sector in Kericho. The study 

which was carried out in two large scale tea estates, Unilever Tea Kenya Limited and 

James Finlay (Kenya) Limited, revealed a number of human rights violations which the 

workers in the two companies experienced in their place of work.
336

 These violations 

included discrimination especially against female employees who were forced to undergo 

medical examinations including pregnancy tests and if found pregnant were declared unfit 

for employment, rampant sexual harassment of female workers, casualization of labour, 

poor working conditions, lack of access to water and decent living conditions for the 

companies’ employees.
337

   

 

In 2012, the KHRC carried out a study on the enforcement of labour laws in the cut-flower 

sector. The study was conducted at flower farms in Naivasha, Athi River and Thika.
338

 

Although KHRC noted an improvement by the companies’ policies with a view to 

complying with labour laws and human rights standards, a number of human rights 

violations still persisted. These included sexual harassment of female workers, 

discrimination practices on grounds of pregnancy, unpaid maternity leave, poor working 

conditions and arbitrary dismissal from employment practices.
339
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As recently as December 2013, the Athi River Mining Company Limited was accused of 

causing environmental degradation in Kilifi County through pollution by the Human 

Rights Agenda (Huria).
340

The report by Huria stated that the activities of the company had 

adverse environmental and health effects on the community neighbouring the company. 

3.2.1 Violation of Labour Rights 

3.2.1.1 Exploitative Wages and Casualisation of Labour 

Article 23(1) of the UDHR guarantees the right to work for everyone by stipulating that 

“everyone has the right to work, to free choice of employment, to just and favourable 

conditions of work and to protection against unemployment.” The Constitution provides 

for the right of every person to fair labour practices which include the right to fair 

remuneration and reasonable working conditions.
341

 Every worker in Kenya is therefore 

entitled to fair remuneration which constitutes equal pay for equal work and to also be 

given good working conditions to enhance productivity which in turn results in the raising 

of their standards of living thus promoting their human development.  

 

However, a number of corporations who are employers have not respected this right of 

their employees. According to the KHRC report, workers at Del Monte Kenya Limited 

were not given equal pay for equal work as the company was more focused on maximizing 

on its profit margin and hence workers would be employed “according to production 

requirements”.
342

 Employees’ entry point at the company would be either as permanent 

employees, seasonal employees or casual employees. Although the permanent employees 
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had employment contracts, were entitled to sick pay, holidays as well as severance pay, the 

seasonal and casual employees though doing the same work were not entitled to the same 

benefits. In addition, workers employed on seasonal and casual basis were assigned 

permanent posts and hence not given the pay and benefits commensurate to the work done 

and the position they held. The seasonal employees would have employment contracts but 

earned far much less than the permanent employees and would not be entitled to severance 

pay. The casual employees were the most exploited by the company since they had no 

contract of employment, were engaged by the company for a day or a week at a time and 

did not have any benefits. The report indicates that the seasonal and casual employees of 

the company constituted 68% of the workers at the company.  Hence the company sought 

to reduce their costs by employing the minimum possible permanent employees. In 

addition, no member of the three categories of workers received sufficient wages to sustain 

their basic necessities.  

 

The casualization of labour was also found to be one of the major issues in the salt 

manufacturing companies in Magarini. The Kenya National Human Rights Commission 

(KNHRC) report observes that salt harvesting in Magarini was not done on a continuous 

basis but on a seasonal basis. For this reason, the salt manufacturing companies in 

Magarini opted to employ the minimum number of workers possible on contract basis. 

This meant that most of the workers in the companies were on casual basis. These workers 

were exploited by the companies as they were paid extremely low wages for their work and 

did not enjoy the benefits that would accrue to permanent employees such as annual leave, 

medical cover and severance pay. As a result, the health of the worker would be adversely 
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affected due to lack of access to medical care when they were unwell. In addition, some 

workers were engaged by the companies to carry out duties which were not seasonal in 

nature and yet engaged as casual workers and not permanent or contracted worker with 

some workers having worked for the companies for over 10 years on a casual basis.
343

 This 

meant that these workers despite having worked for the companies for long periods of time 

could be terminated at any time and without any severance payment for the years worked. 

This was largely done in order to reduce the costs for the companies and in turn to ensure 

that the profit margins were maximised. Such engagements are contrary to the labour laws 

in the country. 

 

This was also the trend in the companies in the tea sector in Kericho. Majority of the 

permanent employees in the tea factories in Kericho were not issued with appointment 

letters in contravention of the Employment Act.
344

 This is despite most of them having 

worked for more than three years in tea plantations. At Unilever Tea Kenya Limited, there 

were casual workers who were engaged for periods not exceeding six months at any one 

time but had worked for periods as long as six years on casual basis. In addition, it had 

become a company policy not to employ permanent workers.
345

 This was mainly done in 

order to cut the costs for the companies.  

 

In the cut-flower farms, it was found that the companies would avoid payment of gratuity 

to workers by summarily dismissing them from work. There were high cases reported of 
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unfair dismissal from employment and lack of fair disciplinary hearings being granted to 

workers.
346

 Although some of the flower companies had disciplinary policies and 

procedures in place, the same were not effective or helpful to the employees. In some of 

the flower companies, workers were employed for more than three years as casual 

labourers without any benefits such as annual leave. Some companies did not provide their 

workers with service contracts as required under the Employment Act while others did not 

pay their workers for overtime worked.
347

  

 

By denying workers the right to fair remuneration and good working conditions, private 

sector corporations infringe on the workers’ individual rights and negatively affect their 

livelihood and human development. Casualization of labour results in the denying of 

workers of proper terms of service which include job security which contributes to the 

realisation of the right to human dignity, access to medical care for them and their families 

as well as other benefits such as payment of pension which contributes towards the right to 

social security provided for under the Constitution.
348

 

3.2.1.2 Poor Working and Living Conditions for Employees 

Good working and living conditions for employees contributes towards the maximisation 

of the employees’ productivity which is not only to the benefit of the employing 

corporation but also to the society as a whole which benefits from the goods and services 

provided by the corporation. Provision of good working and living conditions for 

employees also contributes to enhancing their dignity as human beings.  
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However, investigations into working conditions of employees in private sector 

corporations reveal the violation of the right to good working and living conditions. 

Workers employed at the salt manufacturing companies in Magarini, worked under poor 

conditions. The workers who harvested salt and those who processed the salt in the 

factories were not provided with protective gear, work attire and equipment as required 

under the law. They were not provided with boots, helmets, gloves or overcoats. This 

meant that their health and even lives were at risk in the event of injuries being sustained in 

the course of their work. They were also not provided with working tools and equipment 

that was necessary for the harvesting of salt and were instead required to buy their own 

tools such as hoes and basis. In addition, the vehicles provided for the transportation of the 

workers to and from the workplace were not insured hence putting their lives and health at 

risk in the event of an accident.  In addition, majority of the workers were also not 

provided with housing and most of them lived in shanties. Those provided with housing 

were not given adequate housing facilities. 

 

In Kericho, although the tea companies provided housing for their workers, the housing 

facilities were inadequate. The workers are forced to share houses occasioning lack of 

privacy for them. During the high tea production season, more casual labourers would be 

employed by the tea companies which resulted in shortage of housing since the companies 

did not expand their housing facilities. According to the KHRC report, a two roomed house 

would be allocated to up to six workers.
349

 In addition, the management of the tea 
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companies did not ensure proper maintenance of the houses provided to their workers. The 

houses were in deplorable conditions with some leaking and not having been repainted for 

a long period of time. 

3.2.1.3 Poor Safety and Health Conditions for Employees 

Safety at the workplace and the health of employees should be an important concern for 

private sector corporations. This is because the well-being of employees translates into 

higher productivity to the benefit of the corporations. In the converse, when the well-being 

of employees and workers in a corporation is not safeguarded, the corporation is adversely 

affected. Health, protection and safety of workers at the workplace is key to enhancing the 

livelihood of workers as well as protecting their human dignity. 

 

Lack of protecting the health and safety of workers is a violation of their human rights. 

This was the case in the corporations investigated. The workers in the salt manufacturing 

companies worked in dangerous, hazardous and inhuman conditions. Some salt 

manufacturing companies were found to be operating without a certificate of registration 

from the Occupational Health and Safety Department. This meant that the working 

environment in these companies had not been inspected by the officials from the Ministry 

of Labour to ensure that they met the required standards according to the law. Lack of 

proper maintenance of machines in the factories of salt manufacturing companies in 

Magarini led to high number of accident cases in the factories to the detriment of the 

workers. The workers were on a daily basis at risk of injury due to malfunctioning 

machinery in the factories. This was aggravated by the fact that the companies were in 

most cases reluctant to provide first aid facilities and equipment as required under the 
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repealed Factories Act. In addition, there was delay in compensation and sometimes non-

payment by the companies for the injuries sustained by the workers at the workplace. The 

companies did not also provide proper sanitation facilities for the workers such as toilet 

and washing facilities and thereby exposing the workers to risky health conditions.  

 

In the cut-flower farms, companies were found to violate the health and safety rights of 

their employees. There were cases of spraying of agrochemicals in green houses while the 

workers were still working inside the green houses and thereby exposing them to the 

chemicals which were detrimental to their health. There was also lack of sufficient break 

periods given to the workers and in some farms the companies refused to give workers rest 

days during the peak flower season contrary to the Employment Act.
350

 In addition, some 

companies though providing housing for the workers, the houses were not adequate since 

they comprised of small rooms which the workers were forced to share.  Moreover, the 

houses were close to the green houses and therefore the workers were affected by the 

chemicals from the said green houses. 

3.2.1.4 Maternity Leave and Pay 

Maternity leave and pay is important for female employees and workers and contributes to 

the realisation of their right to human dignity as well as the right to the highest attainable 

standard of health provided for in the Constitution. According female employees maternity 

leave ensures that they are given adequate time to allow for full recovery from delivery and 

also take care of their new born babies in the crucial foundational months.
351
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The rights of women in the cut-flower farms were violated by private sector corporations 

by not being accorded the full pay during maternity leave as required by the Employment 

Act.
352

 Although the KHRC report records improvement witnessed by female workers in 

accessing the three months maternity leave as provided under the law, there are still cases 

where the women who take the maternity leave are not paid in full as required under the 

Employment Act. In other cases, the flower farms require the women to take part of the 

maternity leave before confinement and hence reducing the post delivery period of leave. 

 

3.2.1.5 Violation of the right to join trade unions 

A number of corporations investigated engaged in practices that prohibited or discouraged 

their workers from joining trade unions and pressing for their rights. The Del Monte Kenya 

Limited engaged in anti-trade union practices such as the sacking of workers who 

organised in trade unions and engaged in strikes to protest against mistreatment of workers 

in the company.
353

 In Magarini, the salt manufacturing companies discouraged and 

suppressed the workers’ attempts to join trade unions resulting in majority of workers not 

being unionised. In addition, there were cases of workers whose services were terminated 

without them being given the specific reasons for termination and having not been 

accorded an opportunity to defend themselves or challenge the termination.
354

 In the cut-

flower industry, joining a union was a risk for workers since they had no much redress 

available if they were victimised. KHRC’s report indicates that “cases of over sixty 

workers from different companies who had been dismissed for joining the union…”
355
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The right of workers to associate and join trade unions of their choice is important to 

protect workers from being exploited by their employers and also to ensure that the 

workers’ freedom of choice is not violated. By refusing or discouraging workers to join 

trade unions, private sector corporations infringe on the right of choice of workers and 

impede upon the protection of workers from violations by their employers. 

3.2.1.6 Discrimination Practices 

Equality of everyone under the law is guaranteed under the Constitution.  The Constitution 

recognises the right to equal protection and equal benefit of the law for every person which 

includes the right to full enjoyment of rights and fundamental freedoms without any 

discrimination. This is significant for workers, since for the first time, they can look to the 

bill of rights for enjoyment of their rights and freedoms. The outlawing of discrimination 

complements the Employment Act in providing for its elimination in all workplaces. 

 

One of the forms of discrimination against female workers in the workplace is the 

requirement for a pregnancy test. Pre-employment medical tests are conducted by most 

companies in Kenya. For women, some of the tests undertaken by companies include 

pregnancy tests whose results determines whether one is employed or not. Some flower 

companies have been reported to require pregnancy tests every time female employees 

renewed their contracts.
356

 Such a requirement clearly implies that the status of a female 

employee with regard to pregnancy was a factor determining whether their contracts would 

be renewed or not and hence a basis for discrimination. In the tea companies, female 

employees were subject to pregnancy tests and “If the tests revealed that the woman was 
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not pregnant her form would be stamped ‘fit’ however if she was pregnant the form would 

not be stamped.”
357

 This implies that the pregnant woman is not fit for employment. In 

addition, in instances where female workers got pregnant in the course of employment, 

they were not assigned lighter duties as would be expected.
358

 

3.2.1.7 Sexual Harassment 

In 2002 the International Labour Rights Fund (ILRF) conducted a study on sexual 

harassment in the workplace in the commercial agriculture and textile manufacturing 

industries of the Export Processing Zones (EPZs) in Kenya.
359

 The study showed that 

sexual harassment of female workers was rampant in the EPZ areas in Kenya. Over 90% of 

those interviewed had experienced some form of sexual harassment and abuse in the 

workplace. The women who were sexually harassed were afraid to report the harassment 

for fear of being victimised and losing their jobs. As a result, the women suffered 

devastating psychological and physical effects such as depression and trauma. These 

effects were not only experienced by the women but by their families as well as their 

communities.
360

  

 

A joint fact finding mission, conducted by the International Federation of Human Rights 

(FIDH), the KHRC and the Centre for Research on Multinational Corporations (SOMO) in 

2006 to investigate the impact of foreign direct investment and trade liberalisation on 

human rights in Kenya, found that indeed sexual harassment was prevalent within the 
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companies operating in the EPZ in Kenya.
361

Sexual harassment has also been reported as 

being prevalent in the tea factories in Kericho. According to the KHRC report, “sexual 

harassment was one of the violations that was predominantly highlighted by all the 

workers interviewed from both companies.”
362

 The supervisors, who were predominantly 

men, would ask the female employees for sexual favours and if the employees declined 

they would be victimised as the supervisor would look for any excuse to have them fired. 

The aggrieved women in most cases did not have adequate form of redress since when they 

reported the matter to the managers no action would be taken against the supervisors. It 

was also reported that the members of the allocation of houses committees would often ask 

for sexual favours from the female employees in exchange for allocation of houses. In the 

cut-flower industry, cases of sexual harassments are still being reported. This has been 

particularly witnessed in flower farms in Thika which are located in deep coffee 

plantations. The lack of housing and transport facilities provided to workers by the flower 

companies means that they have to walk for long distances and hence providing 

opportunities for sexual harassment of the female workers. 

3.2.2 Violation of the right to privacy  

The respect of the privacy of an individual is essential in the safeguarding of the 

individual’s human dignity. The Constitution recognises this by providing for the right of 

privacy.
363

 The right of privacy entails the protection of the person as well as the person’s 

home and property from arbitrary searches and seizures. It also comprises of the protection 
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of an individual’s private affairs and information as well as communication. Thus, a 

person’s information relating to their private affairs such as family information as well as 

private communication should not be unnecessarily revealed or infringed.
364

 Private sector 

corporations should therefore not infringe on the privacy of their workers or coerce their 

workers to reveal their private information without a just cause.  

 

The requirement for medical examination and tests for joining and existing workers by 

corporate employers is a violation of the right to privacy of the workers. In the tea factories 

in Kericho, KHRC found that it was a mandatory requirement for the workers to undergo a 

medical test before employment. The procedure when undergoing the tests would include 

having a physical examination hence the requirement to remove all clothing and for female 

employees to undertake a pregnancy test. The tests undertaken or the reasons thereof were 

not explained to the employees. This violated the privacy of the employees. In some 

companies within the cut-flower sector, it was a requirement for a pre-employment 

mandatory medical testing to be conducted for every employee and in addition these tests 

were conducted on an annual basis before the renewal of contracts of the employees who 

are employed on a yearly basis.
365

 

 

This position was upheld in a recent case where a private sector corporation, Spin Knit 

Limited was found to have violated the claimant’s (a former employee) right to privacy by 

forcing him to undertake a medical exam.
366

 The Court ruled that an employer should 

never force an employee to undertake medical examination or present medical reports 
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exposing the employee’s status of health which he or she was entitled to hold in their 

privacy. The Court held that “It is the court’s considered opinion that it is unfair for an 

employer to intrude into the health status of the employee or prospective employee in a 

manner that does not justify breaches of the doctor-patient confidentiality.”
367

 The practice 

therefore which is undertaken by many companies in Kenya requiring mandatory medical 

examinations to be undertaken by their employees is a violation of the employees human 

rights. 

3.2.3 Environmental Degradation 

As previously observed, the protection of the environment is a key element in the process 

of safeguarding human rights. This is because human beings depend on the environment in 

which they live for basic needs such as food, water and shelter. A safe, clean and healthy 

environment is therefore essential to the enjoyment of other human rights.
368

 The 

degradation of the environment undermines the human dignity and well-being and impedes 

other human rights such as the right to life, health, food, water and sanitation. Private 

sector corporations can through their activities contribute towards the degradation of the 

environment.  

 

In Magarini, for example, the activities of the salt manufacturing companies had adverse 

effects on the environment to the detriment of the community in the area. There were 

findings of contamination of fresh water sources surrounding the community as well as 

depletion of the coastal forests and woodlands due to the salt manufacturing companies’ 

                                                           
367

 ibid paragraph 4. 
368

 See Office of the High Commissioner on Human Rights Commentary on Human Rights and the Environment 

available at http://www.ohchr.org/EN/Issues/Environment/IEEnvironment/Pages/IEenvironmentIndex.aspx.  

http://www.ohchr.org/EN/Issues/Environment/IEEnvironment/Pages/IEenvironmentIndex.aspx


105 

 

actions and activities.
369

Mangrove trees, coastal forests and woodlands were destroyed to 

make way for the construction of salt harvesting ponds. The dykes constructed by the 

companies restricted free flow of water to and from the sea resulting in high salinity in the 

area and thereby causing harm to the vegetation which was a habitat for different types of 

fish.  

 

The community had also been affected since fresh water source such as wetlands, springs 

and wells had been contaminated due to the salt manufacturing activities. As a result, the 

community did not have access to fresh and non-salty water and thereby forcing them to 

purchase fresh water for domestic use from the salt manufacturing companies. The salt 

manufacturing companies also discharged untreated water which was highly saline to the 

environment hence causing harm to the marine life and the soil in the locality. This 

adversely affected the people’s food security and livelihoods. 

3.2.4 Violation of land rights resulting in displacement of people  

Land as a primary factor of production is crucial for sustainable development of the society 

especially developing countries which focus on poverty reduction. Violation of the right to 

own and use land especially in Kenya impedes on the ability of individuals who rely on 

land as a factor of production to contribute towards the development of their nation.  

 

This is evidenced in Magarini where deprivation of land of the residents by salt 

manufacturing companies was a major complaint. The KNHRC found that the residents of 

Magarini had been deprived of their land resource which was taken over by salt 
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manufacturing companies and in most cases had not been adequately compensated.
370

 The 

leasing of land in the locality to salt manufacturing companies by the government was 

done without taking into account the need to have alternative settlements for the 

community affected. The salt manufacturing companies used the provincial administration 

and the police to harass and illegally detain members of the Magarini community who had 

refused to leave their land. As a result, the community in Magarini lost ancestral land and 

had their properties destroyed during eviction exercises, had no access to land in the area 

and are therefore unable to use land and thereby deprived of their source of livelihood. 

3.2.5 Violation of Consumer Rights 

Effective consumer protection is necessary to ensure that the products bought by 

consumers are safe to use and meet the required performance standards. In addition, it 

ensures that adequate information should be availed to the consumer to enable them make 

informed decisions and marketers are prevented from using fraudulent methods to sell their 

products. As observed in the previous chapter, before 2012, Kenya did not have a specific 

legislative instrument that governed consumer protection.  Provisions relating to consumer 

protection in different sectors of the economy were scattered in a number of statutes 

resulting in lack of a “comprehensive and significant policy direction” to effectively ensure 

the protection of the consumers.
371

 This was one of the challenges facing the 

implementation of consumer protection laws in Kenya.  

 

Consumer exploitation is witnessed in a wide range of sectors in which private sector 

corporations are major actors. These include the banking and financial sector, the 
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information and communication technology (ICT) sector, the energy sector, the health 

services sector, the agricultural sector and the manufacturing sector. This is attributed 

largely, as observed earlier, to poor compliance and weak enforcement machinery of 

consumer protection laws. Unfortunately, consumer protection has not taken prominence in 

Kenya’s foreign policy on bilateral and multilateral relations either. This is exemplified by 

the fact that Kenya remains a dumping ground for substandard, counterfeit and contraband 

goods.
372

  

 

In the energy sector, consumers are exploited of consumers through constantly increasing 

prices of fuel which adversely affects the consumers. Although there have been attempts to 

regulate the sector and control the prices by the government through the Energy Regulatory 

Authority, more needs to be done to ensure that consumers are not at the mercy of the 

corporations in the sector.  In the health sector, where privately run health facilities 

continue to increase, the services provided by these private facilities are not always to the 

expected standards. There have been increasing complaints and reports of negligence in 

these private health facilities with some cases leading to fatalities.
373

 Mistreatment of 

patients has also been a major complaint in private hospitals in Kenya.
374

  

 

There have been reported cases of goods which are not fit for the consumers being 

distributed even to the vulnerable people in the community. The scandal on unimix feed 

contaminated with afflatoxin and distributed to consumers in Turkana and Mandera is a 
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clear example of this.
375

 In the telecommunication sector, there have been cases of 

corporations in the sectors misrepresenting their products in their advertisements, for 

instance, having promotional offers with attractive rates which lure consumers in the 

pretext that they are permanent rates.
376

 In the financial services sector, banks have been 

accused of having hidden charges in their products and not disclosing them to consumers 

thereby infringing consumer rights.
377

  This conduct by private sector that impedes the 

flow of information in the market though false advertising, deception or overt coercion 

affects the right of the consumer’s ability to choose freely thus infringing on consumers’ 

rights.
378

 

3.3 Conclusion 

The results and findings of the above studies clearly demonstrate that private corporations 

not only have the potential of undermining and abusing human rights but have indeed 

taken part in the violation of human rights. These violations range from the flouting and 

abusing labour laws, discrimination practices to environmental degradation. These 

violations affect not only the individuals against whom the violations are targeted at but 

also their families and the communities in which they live. The violations of the rights of 

workers and employees do not create a conducive environment for optimal productivity by 

the workers. It instead causes high turnover of workers which is detrimental to the 
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companies. As a result, the productivity levels targeted by the business are not reached and 

ultimately this also affects the economy of the country.  

 

The degradation of the environment by corporations, for example in Magarini and 

Naivasha, has the effect of causing the local community to lose their source of livelihood 

and hence perpetuating instead of eradicating poverty. Moreover, it results in loss of 

foreign exchange and the economic gains which derive from tourist attractions such marine 

parks in Magarini and Lake Naivasha and thereby negatively affecting the economy of the 

country. In addition, the use of water for irrigation from Lake Naivasha by the flower 

companies has led to the reduction of water levels at the lake hence affected the availability 

of fish in the lake which are not only a source of food for the community but also a source 

of livelihood as well as foreign exchange through tourism.
379

 Exploitation of the consumer 

by private sector corporations affects the society in general and is not conducive to the 

well-being of the citizens of the county. As shown above, some of the practices which do 

not take into account the rights of the consumers can have far reaching effects thus 

affecting the right to life and health of the citizenry. These practices also lead to the 

tarnishing of the corporation’s image and reputation thereby having negative long term 

effects on the corporation itself. 

 

Although some of the companies under study above had corporate policies and procedures 

which sought to act as guidelines on how to deal with human rights issues and particularly 

labour issues, most of these policies were found to be ineffective. Moreover, the fact that, 

human rights violations by business enterprises continue to be reported shows that more 
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needs to be done to ensure effective enforcement of human rights standards within private 

sector corporations. There is, therefore, need to establish effective mechanisms within the 

corporate governance structures of private sector corporations to ensure that the activities 

of corporations are consistent with human rights standards, human rights abuses are 

prevented and that corporations are held accountable for any violations of these 

standards.
380

 This in turn would ensure that the country’s private sector continues to grow 

the economy and the country is able to achieve the economic as well as social growth 

targets it has set. 
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CHAPTER FOUR 

THE INCORPORATION OF CORPORATE RESPECT FOR HUMAN RIGHTS IN 

CORPORATE GOVERNANCE MECHANISMS OF PRIVATE SECTOR 

CORPORATIONS IN KENYA 

4.1 Introduction 

Corporate governance mechanisms within private sector corporations play an important 

role in the development and success of the corporations. Good corporate governance within 

private sector corporations fosters development in the private sector. With the growth of 

the private sector comes growth in the country’s economy. Corporate governance is thus 

critical for economic development of a country.  

 

There is no one universally accepted definition of corporate governance. As Stijn 

Claessens and Yurtoglu observe, the definitions of corporate governance vary widely and 

largely either focus on the behavioural patterns of the corporation or the normative 

framework governing corporations.
381

 However, corporate governance is widely 

understood to mean the way companies are controlled and managed.
382

 Thus, it is a set of 

principles, systems and processes by which corporations are run.  It is concerned with the 

rights, responsibilities and duties of the participants in a corporation, namely, company’s 

management, board of directors, shareholders and other stakeholders.
383

 In other words, 

corporate governance encompasses the mechanisms within which corporate authority is 

exercised and controlled for the benefit of all the stakeholders.  
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Corporate governance as a concept emerged with the separation of ownership and control 

within the corporation and hence it largely focussed on mechanisms to enhance 

accountability of the managers of the firm to the shareholders. The corporation’s board of 

directors were under fiduciary duty to act in the best interests of the corporation. The 

corporation’s best interests were largely translated as being the shareholders’ interests with 

profit maximisation being the primary indicator of success of the corporation. As a result, 

the shareholders’ interests remained supreme.
384

 

 

However, corporations do not operate in a vacuum. They operate within a given society 

and rely on the society for its resources such as labour and raw materials. They impact on 

other constituents such as consumers, employees and the larger community within which 

the corporations operate. In addition, the society benefits from the goods and services 

provided by the corporations and hence the development and success of corporations also 

benefits the society. Consequently, the decisions and activities of corporations have an 

impact on society and their social influence cannot be overlooked. As such, corporations 

must ensure that their impact on society is positive and not negative. Additionally, they 

must consider the interests of their stakeholders in their decision making processes. Good 

corporate governance must therefore encompass other stakeholders of the corporation. This 

cannot be done without respecting the rights of the stakeholders of the corporation such as 

employees, consumers and the community at large. As such, the respect for human rights is 

an integral component of good corporate governance. 
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This chapter will begin by discussing the link between corporate governance and human 

rights. Thereafter it will analyse the corporate governance framework in Kenya and the 

integration of respect for human rights in the said framework. It will also examine the 

integration of respect for human rights in South Africa with a view to come up with 

positive aspects of their corporate governance structure which can be borrowed or adopted 

in Kenya.  

4.2 Corporate Governance and Human Rights. 

Good corporate governance is essential for sustainable development, not only for the 

individual corporation, but also for the economy as a whole. Corporations play a vital role 

in promoting economic and social development and are increasingly responsible for 

providing employment, goods and services as well as infrastructure development.
385

 Good 

corporate governance is necessary in order to ensure that the corporations are competitive, 

effective and efficient in their operations.
386

 This will in turn enhance accountability, 

transparency and the performance of those entrusted to manage the corporations. Good 

corporate governance encompasses transparency, accountability, integrity, fairness, 

responsibility, efficiency and effectiveness.
387

 Accordingly, corporate governance is 

concerned with promoting efficient, responsible, transparent and accountable governance 

of corporations for the benefit of all stakeholders which includes the communities within 
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which the corporations operate.
388

 These basic essentials of corporate governance also 

form part of the basic tenets for the protection of human rights.
389

 Thus, the respect and 

protection of human rights promotes good corporate governance. 

  

Good corporate governance enhances investor protection.
390

Whenever outside investors 

finance a corporation, they require assurance that the corporation will be managed in such 

a way as to ensure that they get a return on their investment. If the corporation is poorly 

managed and as a consequence it does not succeed, the investors will have lost their 

investment. Corporate governance provides a mechanism through which investors can 

assure themselves that their investment will be secure and be effectively and efficiently 

managed.
391

 Corporations use outside investors as one way to raise the required capital for 

their operations. Without outside investors, corporations will be limited to internal 

financing or bank financing thus making it difficult to raise capital at a reasonable cost.
392

 

With investor confidence, corporations are more likely to attract both local and foreign 

investment. This will result in greater access to capital through reduced cost of capital 

hence growth of corporations. Accordingly, this will contribute towards the growth and 

development of the economy which is critical especially for developing countries. It will 

contribute towards poverty reduction leading to uplifting of the standards of living of the 

communities within which the corporations are situate which ultimately results in the 

promotion of the people’s human rights. 
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Corporate governance also involves the management of the relationships of the corporation 

which is crucial for the success of the corporation. Corporate governance involves the 

system that governs the relationship between the shareholders, the corporation and its 

creditors; between financial markets, institutions and the corporation as well as between 

the corporation, its employees and the society in general.
393

 Since corporations operate 

within the society, their activities have an impact on various stakeholders and thus 

corporate governance also entails of stakeholder management. Hence, the essence of 

corporate governance is to enhance trustworthy relations between the corporation and its 

stakeholders, which is essential for an effective relationship to be maintained between the 

stakeholders of a corporation. 

 

The corporate governance structure in an organisation “specifies the distribution of rights 

and responsibilities among the different participants in the organization – such as the 

board, managers, shareholders and other stakeholders – and lays down the rules and 

procedures for decision-making.”
394

 It provides a structure for the setting of the objectives 

of the corporation as well as the means of attaining and monitoring those objectives in a 

manner that adds value to the corporation as well as benefits the stakeholders of the 

corporation.
395

 The objective of a good corporate governance mechanism therefore is to 

ensure that the corporations’ objectives and goals are met while promoting responsible 

behaviour by corporations. Good corporate governance entails the balancing the interests 

of all stakeholders of the corporation – those who can affect and are affected by the 
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corporation.
396

 Considering and taking into account the interests of stakeholders serves to 

enhance the long-term value and success of the corporation.
397

 It therefore follows that 

corporations should consider the rights and interests of their stakeholders in their 

operations and their decision making processes. Thus the issue of respecting human rights 

becomes a corporate governance issue. Human rights issues which are directly pertinent to 

corporations such as provision of  good working conditions for employees by having fair 

remuneration and non-discriminatory policies, safe working conditions, recognition of 

trade unions and collective bargaining agreements, issues relating to consumer protection 

and the respect for the environment are central to good corporate governance.
398

 

Mechanisms to ensure respect for human rights needs to be incorporated in the corporate 

governance systems of private sector corporations for effective protection of human rights 

within corporations. By respecting human rights, corporations promote values such as 

transparency, accountability and professional responsibility thereby enhancing good 

corporate governance which is essential for the achievement of sustainable socio-economic 

development.
399
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4.3 Corporate Governance and Human Rights Protection in Private Sector Corporations 

in Kenya 

4.3.1 The Corporate Governance Structure in Kenya 

As observed earlier, corporate governance as a concept arose with the separation of 

ownership and control within the corporation.
400

 The corporation is comprised of different 

relationships such as between managers, investors, suppliers and other corporate 

participants.
401

As a result of these relationships, there are bound to be conflicts arising 

amongst the corporate participants. These include conflicts between managers and 

shareholders, conflicts among shareholders themselves and conflicts between managers 

and the corporation’s other constituencies including creditors and employees.
402

 These 

conflicts have been referred to by economists as ‘agency problems’.
403

 Arising from these 

agency problems are agency costs which relate to the structuring and monitoring the set of 

contracts among agents with conflicting interests.
404

 For instance, the interests of managers 

in a corporation may be different from the interests of the shareholders of the corporation. 

Hence the need to control these agency costs if the corporation is to survive. This is aimed 

at creating a corporate structure that ensures that the decisions relating to initiation and 

implementation of the corporation’s affairs are effectively monitored in order to ensure that 

the objectives of the corporation are met.  
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The corporate ownership structure in a jurisdiction largely affects the corporate governance 

issues that arise in that jurisdiction. In developed jurisdictions such as the United Kingdom 

and the United States of America, dispersed ownership structure is prevalent where the 

ownership of a corporation is dispersed among a large number of individual and 

institutional investors.
405

 This means that the investors in the corporation do not get 

involved in the day to day running of the business but delegate this function to the 

management of the corporation usually comprising of the board of directors, the managing 

director and the senior managers of the corporation. Corporate governance in such a 

system is a mechanism to ensure that there is accountability by the managers of a 

corporation to the shareholders and investors.
406

In developing jurisdictions such as Kenya, 

the ownership structure of corporations is concentrated which means that majority if not all 

the shares are held by an individual, a family or a small group of firms.
407

 Such 

corporations are run either by an individual who is usually the founder of the corporation 

and a dominant shareholder and who acts both as owner and manager of the corporation or 

a small group of shareholders. The concern of corporate governance in such jurisdictions 

with concentrated ownership structure is mainly the protection of the minority 

shareholders.
408

  

 

However, as noted above, corporate governance should not only be concerned with the 

issues affecting the shareholders of the corporation but more importantly the issues 
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affecting all stakeholders of the corporation. This is because the impact of the success or 

failure of a corporation is not limited to its shareholders but also affects its customers, 

suppliers, employees and the society in general. Kenya has witnessed the collapse of a 

number of corporations especially state owned corporations such as the Kenya Co-

operatives Creameries and the Kenya National Assurance Company which has had adverse 

social and economic consequences.
409

 In addition, there have been a number of corporate 

scandals occasioned by weak corporate governance structures which have had adverse 

effects not only the shareholders of the corporations but also the public at large.
410

 The 

success of a corporation, therefore, does not only benefit the shareholders but also other 

stakeholders which include the society in general. Accordingly, effective corporate 

governance structures are of great benefit to the society. 

 

The legal framework in a jurisdiction plays a significant role in corporate conduct and 

consequently in corporate governance. The rules of formation and operation of 

corporations in Kenya are contained in the Companies Act. The management of a 

corporation is overseen by the board of directors. The Companies Act provides for the 

position of the director of a corporation and prescribes the minimum number of directors a 

public or private company should have.
411

 However, the Companies Act is silent on the 

role of the directors in a corporation. In addition, the Companies Act does not provide for 

any principles or guidelines that the board of directors should follow in their decision 

                                                           
409

 Lois Musikali, “The Law Affecting Corporate Governance in Kenya: A Need for Review” (2008) International 

Company and Commercial Law Review 213 available at http://ssrn.com/abstract=1275308 (accessed 20 May 2014). 
410

 These include the near collapse of Uchumi Supermarkets Co. Limited, the wrangles between directors in Access 

Kenya Limited and the more recent scandal affecting CMC Holdings Limited. See also the Capital Markets Steering 

Committee on Corporate Governance, A Corporate Governance Blueprint for Kenya ( in draft form) (2014), Version 

10(a) at p.8 available at file:///C:/Users/jkm/Downloads/10%20(a)%20Draft%20Kenya%20CG%20Blueprint%20-

13.2.14%20(1).pdf (accessed 27 August 2014). 
411

 Section 177 of the Companies Act. 

http://ssrn.com/abstract=1275308
file:///F:/Downloads/10%20(a)%20Draft%20Kenya%20CG%20Blueprint%20-13.2.14%20(1).pdf
file:///F:/Downloads/10%20(a)%20Draft%20Kenya%20CG%20Blueprint%20-13.2.14%20(1).pdf


120 

 

making processes.
412

 This is a major shortcoming of the legal framework underlying 

corporate governance in Kenya. This is because the board of directors is an integral feature 

of corporate governance and serves as link between the shareholders, the management and 

stakeholders of the corporation. The board of directors is an important organ of the 

company mandated with providing leadership and direction to the corporation as well as 

overseeing the management of the corporation.
413

  Since corporations are artificial persons, 

their activities are determined by the decisions made by their board of directors.
414

 The 

decisions of the board of directors determine the policies and practices of the corporation 

and thus impact not only the shareholders but also the stakeholders of the corporation. The 

integration of the respect for human rights in the corporate governance mechanisms of 

corporations largely depend on the decisions of the board of directors. The lack of specific 

provisions or guidelines in the Companies Act requiring the board of directors of 

corporations to consider stakeholders’ interests and thereby human rights therefore has 

meant that to respect human rights is viewed as voluntary for corporations and not 

accorded the importance it requires in the corporate governance agenda. 

 

An initiative to institutionalise corporate governance principles in Kenya began in 1999 

when several leading organisations such as the Nairobi Stock Exchange, the Capital 

Markets Authority, the Institute of Certified Public Accountants and the Kenya Chapter of 

the Association of Chartered Certified Accountants convened a forum to discuss the role of 
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non-executive directors in corporations.
415

 This initiative led to the formulation of 

principles for corporate governance in Kenya and a sample Code of Best Practice for 

Corporate Governance. The principles are geared towards encouraging the board of 

directors of corporations to enhance accountability, efficiency and effectiveness, integrity 

and fairness, responsibility and transparency in their decision making processes. The 

principles recognise the role of the board of directors in ensuring the corporations act 

responsibly towards both internal and external stakeholders and that the rights of these 

stakeholders are “respected, recognised and protected”.
416

 The principles also emphasise 

the need for board of directors of corporations to promote the “interests, rights and welfare 

of host communities” and ensure that the corporation “protects and preserves the 

environment”.
417

 Hence, the principles have to some extent integrated the respect for 

human rights in the corporate governance processes. However, the principles as formulated 

are not legally binding requirements for corporations as they are “neither prescriptive nor 

mandatory.”
418

 They are only to act as a guide to corporations in Kenya when formulating 

their specific codes of best practice. Consequently, private sector corporations are not 

mandated to adopt the principles and cannot be held legally accountable for not 

conforming to the said principles. 

 

In 2002, the Capital Markets Authority promulgated the Guidelines on Corporate 

Governance Practices By Public Listed Companies in Kenya (the “Guidelines”) under the 
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Capital Markets Act.
419

 This was a positive step towards institutionalising corporate 

governance in Kenya and more particularly, to provide a framework through which 

corporate governance practices can be applied and monitored. The Guidelines provide for, 

among others, the need for the board of directors to have a balance of executive and non-

executive and independent directors in order to enhance the decision making process of the 

board.
420

 They further provide that there should be a clear separation of the role and 

responsibilities of the chairman and the chief executive to provide for checks and balances 

within the corporation.
421

 It is noteworthy that the Guidelines provide that the board of 

directors of a corporation should take into consideration the interests of the corporation’s 

stakeholders in its decision making process.
422

 This is also reflected in the Guidelines 

definition of corporate governance as “the process and structure used to direct and manage 

business affairs of the company towards enhancing prosperity and corporate accounting 

with the ultimate objective of realising shareholders long-term value while taking into 

account the interest of other stakeholders.”
423

 In other words, the Guidelines recognise the 

important role played by the stakeholders of a corporation and the need to have their rights 

respected and protected. To this extent, the Guidelines do, albeit indirectly, promote the 

respect for human rights by corporations in Kenya.  

 

However, the Guidelines have not been quite effective in enhancing the respect for human 

rights by corporations in Kenya. One of the reasons for this is that the Guidelines adopted 

the “comply or explain” approach towards compliance. In other words, corporations have a 
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choice to comply with the provisions of the Guidelines and where they do not comply, they 

can provide an explanation for non- compliance. Hence, non-compliance to the Guidelines 

is largely non-consequential since they are not mandatory requirements. Another limitation 

of the Guidelines is the fact that they only apply to public listed corporations. While noting 

this limitation the Guidelines provide that private sector corporations are also encouraged 

to practice good corporate governance.
424

 This however is not sufficient to enforce good 

corporate governance practices which include the respect for human rights in the private 

sector as there are largely no monitoring or accountable mechanisms to ensure the same is 

practiced.  

4.3.2 The Integration of Human Rights in Corporate Governance of Private Sector 

Corporations in Kenya 

Respecting and promoting human rights is of great benefit to corporations. Firstly, 

respecting human rights enhances the corporation’s reputation and image. By respecting 

human rights, corporations safeguard their reputation hence maintaining their competitive 

advantage. Human rights principles are ordinarily contained in national as well as 

international law. Hence by respecting human rights, corporations are in essence 

complying with the domestic and international legal framework and consequently avoiding 

legal challenges that may be brought against their activities and which may be injurious to 

their reputation.  Secondly, respecting human rights helps corporations nurture greater 

productivity in their business through high attraction and retention of competent staff. 

Corporations which protect human rights and the labour rights of their employees are likely 

to have more productivity as employees who are treated fairly and their dignity respected 
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are more productive. Thirdly, by respecting human rights corporations cultivate good 

relations with the society within which they operate by ensuring active stakeholder 

engagement and hence retain and maintain the licence to operate. Respect for human rights 

enhances the relationship between the corporation and consumers as well at investors thus 

leading to a stable and productive business environment.
 425

  

 

Conversely, violating human rights by corporations is detrimental to corporations and their 

businesses. It may result in the decline of share value due to negative publicity which 

adversely affects the brand or image of the corporation. This would lead to decline of 

profits due to incurring expenses resulting from expensive court actions and consumer 

boycotts which is detrimental to the corporation. This would also affect the productivity of 

the corporation as the retention and recruitment of employees would be adversely affected 

as well. The importance of respecting human rights by corporations cannot therefore be 

overstated. The respect for human rights is an important and unavoidable part of 

responsible business.
426

As has been exemplified in the previous chapter, business 

corporations have the capacity to either advance human rights goals or violate human 

rights standards. This is more pronounced in human rights standard which directly affect 

corporations. These, as earlier mentioned, include the rights of employees of the 

corporation, the rights of the consumers of the corporations’ goods and services as well as 

the rights of the communities in which the corporations operate as regards their land and 

the environment. The previous chapter demonstrates how corporations in Kenya have 
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violated these rights and therefore undermined human rights standards in contravention of 

the law.  

 

As previously mentioned, the Constitution, unlike before, binds both natural and artificial 

persons such as corporations to respect fundamental human rights and freedoms as 

contained in the Bill of Rights. The horizontal application of human rights standards has 

been recognised by the courts leaving no doubt that corporations must respect human rights 

or face court action.
427

 This provides a good basis for which human rights issues which are 

pertinent to corporations should be taken into account in the corporate governance 

processes and structures of corporations. These issues include the taking into account the 

interests and rights of stakeholders of the corporation. Undoubtedly however, the 

Companies Act which embraces the shareholder primacy paradigm does not provide for 

the inclusion or consideration of stakeholders in the operation of the corporation. Thus it 

does not provide a facilitative framework for good corporate governance practices which 

seek to include the consideration of the rights and interests of stakeholders in the operation 

of the corporation thus promoting human rights. Furthermore, although the Guidelines 

recognise the role of stakeholders in the corporation and encourage the board of directors 

to consider their interests in the decision making processes, the Guidelines do not expressly 

address the issues of human rights and how these can be integrated into the corporate 

governance framework. It can, therefore, be deduced that corporate governance in private 

sector corporations in Kenya does not adequately provide mechanisms to ensure that 

corporations respect human rights. Moreover, because of the lack of enforcement of the 
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Guidelines, as noted above, coupled with the lack of a comprehensive corporate 

governance framework for corporations which are not publicly traded, the issue of respect 

for human rights has not been fully integrated into the corporate governance mechanisms 

of corporations and therefore has not been given the attention it requires within the 

management of most corporations. 

 

Most corporations in Kenya address the issue of human rights in business as part of their 

Corporate Social Responsibility (CSR) initiatives. Although there is no one universally 

agreed definition of CSR it is generally perceived to be what corporations do to give back 

to the society in return for the benefits they receive from the society.
428

 It relates to how 

corporations conduct their business practices and processes to ensure or produce an overall 

positive impact on the society.
429

 The World Business Council for Sustainable 

Development defines CSR as “the continuing commitment by business to contribute to 

economic development while improving the quality of life of the workforce and their 

families as well as of the community and society at large."
430

 In other words, CSR relates 

to not only what corporations do with their earnings but the methods and processes they 

use to make the earning.  CSR activities also involve stakeholder management as well as 

participation in social issues.
431

 This includes building of meaningful and sustainable 

relationships with stakeholders of the business through deliberate action aimed at assisting 

to address the issues affecting the community within which the corporation operates. From 
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this point of view, CSR can be a useful tool in engaging with the stakeholders of the 

corporation which then results in ways in which the corporation can integrate the respect 

for human rights in their activities.  

 

Although CSR has also been described as going “beyond philanthropy and compliance and 

addresses how companies manage their economic, social, and environmental impacts, as 

well as their relationships in all key spheres of influence: the workplace, the marketplace, 

the supply chain, the community, and the public policy realm”,
432

 it has largely been used 

as a tool to promote the image and reputation of corporations as opposed to a means of 

promoting human rights. CSR initiatives and activities have been used as brand promoting 

initiatives with the main aim of enhancing the public image of the corporations with a view 

to increasing their sales and consequently profits.
433

 Additionally, corporations have tended 

to view their CSR policies and activities as being equivalent to a human rights policy and 

hence viewing their engagement in CSR activities as tools for compliance with human 

rights standards.
434

 Consequently, greater attention has been placed on CSR initiatives and 

discussions on human rights in relation to business have been couched in the language of 

CSR. This has resulted in many believing that corporate respect for human rights is 

equivalent to CSR activities undertaken by the corporation.
435
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However, though engaging in CSR related activities may result in the promotion of human 

rights standards, CSR is distinct from protection of human rights. In other words, the 

conduct of corporations required to discharge the responsibility to respect human rights 

goes beyond philanthropic activities of corporations.
436

 Philanthropic activities which 

private sector corporations are increasingly engaging in are not sufficient to discharge the 

responsibility to respect human rights.  For instance, although a corporation can be 

involved in generous philanthropic programmes such as assisting the disadvantaged and 

improving the infrastructure in the community it operates, it can at the same time be 

involved in violating human rights such as the rights of its employees. As has been shown 

in the previous chapter, in the EPZ and horticultural sectors, for example, corporations 

have continued to exploit workers by paying low wages and subjecting them to poor 

working conditions. Hence, even though these corporations may engage in community 

development programmes such as building schools or dispensaries, these activities are not 

sufficient to fulfil their obligation to respect human rights.  Thus, “a failure to respect 

human rights in certain areas cannot be offset by positive benefits provided in other 

contexts”.
437

 Respect for human rights involves protection of human rights standards as 

required under both national and international law and cannot therefore be equated to CSR 

initiatives. Furthermore, CSR policies are largely management driven, that is, the 

management gets to decide the areas they will focus on with the aim of assisting in the 
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corporations’ business and reputation.
438

 The respect for human rights, on the other hand, 

is people centred and is aimed at promoting and protecting the human dignity. 

Additionally, CSR initiatives and policies are largely voluntary in nature while human 

rights obligations are not voluntary and have legal mechanisms to ensure compliance.
 439

 

Respect for human rights is a legal obligation which corporations must abide by. It is 

therefore imperative that private sector corporations understand the distinction between 

human rights protection as required by law and CSR and thus take deliberate measures to 

address human rights issues in their corporations.  

4.3.3 The Integration of Human Rights in Corporate Governance of Private Sector 

Corporations in South Africa 

The relationship between human rights and business is particularly pertinent in South 

Africa. This is because of the apartheid legacy in the country and the role of business in 

undermining human rights in apartheid South Africa. During the apartheid regime, many 

corporate human rights abuses occurred especially in the mining and energy industries 

contributing to corporate abuses resulting mining-related illnesses of black workers and 

environmental degradation.
440

According to the South African Truth and Reconciliation 

Commission, mining corporations benefited from apartheid policies as they were able to 

get cheap migratory labour resulting from land expropriation and 
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displacements.
441

Additionally, the mining industry violated the human rights of their black 

employees through payment of low wages and non-provision of health and safety measures 

at the workplace. As a result the black South African community was highly 

disenfranchised and business corporations played a significant role.
442

 Following the end of 

apartheid in South Africa in 1994 and the carrying out of the first all-race democratic 

general elections, South Africa adopted an interim constitution to replace the apartheid era 

constitution.
443

 This constitution was later in 1996, replaced by the existing constitution 

which “is renowned for the spread and depth of human rights enshrined in its Bill of 

Rights.”
444

  

 

It is therefore not surprising that the Constitution of the Republic of South Africa, 1996, 

imposes human rights responsibilities on both natural and juristic persons. It provides “A 

provision of the Bill of Rights binds a natural and juristic person if, and to the extent that, 

it is applicable, taking into account the nature of the right and the nature of any duty 

imposed by the right.”
 445

 Hence the Bill of Rights is binding on companies as juristic 

persons and companies are required to respect fundamental human rights and freedoms 
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contained in the Bill of Rights.
446

  Furthermore, where it has been found that a natural or 

juristic person is bound by the Bill of Rights, courts are also enjoined to develop common 

law with a view to give effect to the applicable rights.
447

 Consequently, corporations in 

South Africa are required to consider human rights issues and take into account the rights 

of stakeholders in their management decisions. 

 

From a corporate governance perspective, South African company law traditionally 

emphasised on the maximisation of shareholder value.
448

 Hence the corporate governance 

system upheld the shareholder value approach and did not make provision for the 

consideration of stakeholders’ interests and human rights. However, the recent 

constitutional and corporate reform has changed the corporate governance framework in 

the country and introduced the requirement to consider human rights and rights of the 

corporation’s stakeholders in the management of corporations.
449

The Companies Act, 

2008
450

 recognises the constitutional requirement for respect of human rights by 

corporations. It states that one of its purposes is “to promote compliance with the Bill of 

Rights”.
451

 In essence, it seeks to incorporate the respect of human rights in the 

management of companies. Consequently, the directors of companies in their management 

duties are obliged to respect fundamental human rights as provided in the Constitution of 
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the Republic of South Africa, 1996.
452

 This provision is significant in inculcating the 

culture of respecting human rights in corporate governance.  

 

In relation to the duties of directors, the Companies Act, 2008 does not provide an explicit 

duty of directors to consider stakeholders interests when managing their corporations. This 

is not surprising as traditionally, as observed above, the corporate governance system in 

South Africa has been based on the shareholder value approach where directors are 

expected to manage corporations in the best interests of shareholders.
453

 Under this 

approach, stakeholders’ interests do not form part of the considerations taken by the board 

of directors in the management of the corporation.  However, the Companies Act, 2008 

requires that directors must act in the best interests of the company by providing that “a 

director of a company, when acting in that capacity, must exercise the powers and perform 

the functions of a director…in the best interests of the company”.
454

 Taking into 

consideration the purpose of the Companies Act, 2008 to promote respect of human rights, 

it can be construed that directors would be permitted to consider the rights and interests of 

stakeholders provided that such action was in the best interest of the company. This, 

therefore, gives directors an opportunity to consider human rights in their decision making 

processes. As has been pointed out above, consideration of human rights benefits a 

corporation and therefore is to the best interest of the corporation. 
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In addition to the Constitution and the Companies Act, corporations in South Africa are 

also governed by the King Reports.
455

 The first King Report (King I) was issued in 1994 

with the aim of promoting corporate governance by providing for acceptable standards of 

governance for board of directors of listed companies. It also highlighted the need for 

corporations to be socially responsible in the areas and communities in which they operate. 

King II report on Corporate Governance was published in 2002. The report established 

seven good corporate governance principles: discipline, transparency, fairness, social 

responsibility, independence, accountability and responsibility. The Johannesburg Stock 

Exchange requested listed companies to comply with the report or otherwise justify why 

they were not adhering to the norm. This report was revised in 2009 with the publication of 

the King Committee Report on Corporate Governance in South Africa 2009 (King III).  

 

King III promotes good corporate governance in South Africa and has been termed as a 

“significant milestone in the evolution of corporate governance in South Africa.”
456

 It 

applies to all entities incorporated and resident in South Africa regardless of the manner of 

incorporation or establishment and whether in the public, private or non-profit sectors. In 

essence, the King III applies to all corporations in South Africa including those listed and 

those not listed in the Johannesburg Stock Exchange Limited (JSE).
457

 This is important in 

helping to streamline corporate governance practices across all sectors in the country and is 

unlike in Kenya where the CMA Corporate Governance Guidelines only apply to listed 

corporations in the Nairobi Stock Exchange. It operates on the “apply or explain” basis 
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which though voluntary in nature is considered to provide the flexibility that corporations 

require in their operations but at the same time emphasise on the importance of applying 

the principles contained therein.
458

 King III acknowledges that the corporation is an 

integral part of society and operates within the social, economic and environmental context 

of the society. It, therefore, advocates for the triple bottom line approach to business which 

takes into account the social, economic and environmental aspects in which corporations 

operate for purposes of ensuring sustainability. “Boards should no longer make decisions 

based only on the needs of the present because this may compromise the ability of future 

generations to meet their own needs”.
459

 Furthermore, King III recommends for 

corporations to incorporate in their decision making processes the inclusive stakeholder 

approach where “the legitimate interests and expectations of stakeholders are considered 

when deciding in the best interests of the company”.
460

 It also provides guidance on what is 

to be considered when determining what is in the best interest of the company by providing 

that “the best interests of the company should be interpreted within the parameters of the 

company as a sustainable enterprise and the company as a responsible corporate 

citizen”.
461

 The King reports have played a major role in enhancing corporate governance 

in South Africa and “promoting effective corporate governance in South African 

countries”.
462
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The corporate governance approach in South Africa is a clear departure from the narrow 

approach which sees the financial value for shareholders as the only bottom line for 

corporations. The King Reports have been pivotal in promoting corporate integrity, 

accountability and sustainable reporting by corporations in South Africa.
463

 King III has 

been reported as having had a positive impact on board deliberations and decision making 

in relation to stakeholders of corporations with increased awareness by boards of directors 

of the need to be accountable to stakeholders.
464

 It promotes the notion that the success of a 

corporation should be defined in terms of the long term positive effects of the corporation 

on all stakeholders. In essence it promotes the responsibility of corporations to take into 

account the interests and rights of its stakeholders as they conduct their operations. This 

has been a positive step towards promoting respect for human rights by corporations in 

South Africa. By providing that corporate law should promote compliance with the Bill of 

Rights, the corporate governance framework in South Africa clearly recognises the 

importance of corporations respecting human rights. 

4.4 Conclusion 

Corporate governance relates to how corporations are managed and run. Good corporate 

governance promotes “responsible behaviour by corporations for the attainment of the 

maximum possible level of efficiency and profitability”.
465

 It involves the management of 

the relationships between the corporation and its stakeholders.
 466

 Consequently, respect for 

human rights improves good corporate governance by enhancing good relationships of a 
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corporation with individuals affected by its activities and the society as a whole. The 

principles underlying corporate governance include accountability, transparency, 

participation, fairness which encompasses inclusion and non-discrimination, integrity and 

responsibility. These are also the values that underpin the fundamental principles of human 

rights.
467

 Accordingly, by respecting human rights, corporations enhance accountability 

and therefore good corporate governance. 

 

Although the corporate governance framework in Kenya has, to some extent, recognised 

the need to respect human rights through the recognition of stakeholders as important 

constituents of the corporation, it has yet to fully embrace the need to incorporate human 

rights issues in the management of corporations.  The constitutional recognition that 

corporations should respect human rights as they are bound by the provisions of the Bill of 

Rights is a welcome step towards ensuring that corporations do consider human rights 

impacts of their activities. However, more still needs to be done to actualise this by 

reforming the corporate governance regulatory framework to streamline its provisions with 

the requirement for corporate respect for human rights provided in the Constitution. 
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CHAPTER FIVE 

SUMMARY, RECOMMENDATION AND CONCLUSION 

5.1 Introduction 

This chapter seeks to summarise the study by highlighting the main purpose for the study, 

the important findings of the study, and recommendations based on the findings of the 

study. It is hoped that the findings and the recommendations will assist in enhancing the 

respect for human rights in private sector corporations in Kenya. This will in turn have the 

effect of enhancing good corporate governance of private sector corporations resulting in 

enhanced growth of the private sector in the country and ultimately contributing towards 

the growth of the economy. 

5.2 Summary 

This research investigated the role played by human rights in enhancing corporate 

governance in private sector corporations in Kenya. It was intended to examine human 

rights violations by private sector corporations in Kenya and how these violations 

undermine good corporate governance in private sector corporations in Kenya. Despite the 

existence of a legal framework which governs the protection of human rights in Kenya 

numerous cases of human rights violations by private sector corporations continue to be 

reported. This research set out to investigate the framework for human rights protection 

with regard by private sector corporations in Kenya, the interrelationship between 

corporate governance of private sector corporations and their respect for human rights and 

how the respect for human rights can enhance corporate governance of private sector 

corporations in Kenya. 
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The study specifically sought to investigate the human rights violations committed by 

private sector corporations in Kenya; assess the adequacy of the regulatory framework 

governing the respect for human rights by private sector corporations in Kenya; examine 

the relationship between respect for human rights and good corporate governance by 

private sector corporations in Kenya and make recommendations towards improvement of 

the regulatory framework governing respect for human rights by private sector 

corporations in Kenya.  

 

The study established that private sector corporations have not been at the forefront as far 

as promoting human rights is concerns. Instead, they have been involved in undermining 

human rights standards by violating human rights through their actions and activities. They 

have been involved in activities which result in environmental degradation, engaging in 

forced labour, discrimination practices, sexual harassment at the workplace and having 

poor working conditions for their workers. The corporate governance structures and 

mechanisms in private sector corporations in Kenya have not incorporated the protection of 

human rights effectively and thus, respect for human rights has not been adopted 

purposefully by private sector corporations.  This was found to be due to a number of 

reasons. 

5.2.1 Outdated Corporate Law. 

The Companies Act which regulates the governance of corporations in Kenya is 

substantially the same as the United Kingdom Companies Act of 1948.
468

 The 1948 

Companies Act which was adopted by Kenya on gaining independence was an Act 
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consolidating the law relating to companies as at that time in England.
469

 It has not 

changed to accommodate current practices and trends. Consequently, despite the 

fundamental changes which have been outlined in the Constitution on corporate 

governance and the extension of human rights obligations to corporations, the legal 

framework to support these changes remains inadequate. 

 

The Companies Act does not provide for an express requirement for the respect of human 

rights by corporations. Although outside of the Companies Act, it has been shown that 

corporations have independent legal duties to comply with human rights standards such as 

labour, consumer protection and environmental laws, the Companies Act does not provide 

for clear duties of directors of corporations that require them to consider the interests and 

rights of stakeholders and thereby promote and respect human rights. Consequently, 

respect for human rights has not been given the appropriate priority and focus when it 

comes to corporate decision making. Instead corporations have tended to equate their 

philanthropic activities within the communities they operate in, which are conducted 

through CSR policies, as being sufficient to demonstrate their respect for human rights and 

hence compliance with human rights standards.
470

 Moreover, corporations get to choose 

which activities to engage in as part of their CSR activities and thus this does not in itself 

guarantee the respect for all human rights as required under the Constitution. 

Consequently, the Companies Act does not adequately promote the respect for human 

rights by private sector corporations. 
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5.2.2 Inadequate Corporate Governance Regulations 

The Capital Markets Act provides for guidelines on corporate governance practices.
471

 The 

guidelines provide for the principles of good corporate governance practices and are geared 

towards inculcating good corporate governance culture within corporations in Kenya. The 

guidelines have assisted in creating awareness of the importance of good corporate 

governance practices within corporations in Kenya. To some extent, they have contributed 

towards adoption of good corporate governance practices in publicly listed companies in 

Kenya and are therefore a positive contribution towards enhancement of good corporate 

governance in Kenya.
472

 Although they recognise the role of stakeholders of a corporation 

and the importance of taking into account their interests in corporate decision making, the 

guidelines do not expressly provide for the respect for human rights by corporations. 

Furthermore, even if they did, the guidelines only apply to publicly listed companies. 

Consequently, private sector corporations which are not listed in the Nairobi Securities 

Exchange are not bound to apply the guidelines in the management of their corporations. 

This is especially pertinent when it is considered that a large number of private sector 

corporations in Kenya which command a significant market share in their respective 

sectors are not publicly listed.
473

 Moreover, the guidelines are not mandatory in nature and 

corporations can choose to comply with their provisions or not. Consequently, the 

guidelines, in their current status, are not adequate to enforce human rights protection 

within private sector corporations. 
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5.2.3 Shareholder Oriented Corporate Governance System 

Good corporate governance, should aim to maximise the contribution of corporations to the 

overall economy, including all stakeholders. Corporate decision making should therefore 

take into account the rights and interests of all stakeholders of the corporation. By so 

doing, the corporation would be respecting and promoting human rights. However, 

corporate governance regime in Kenya is largely shareholder oriented. In other words, it 

seeks to maximise the value for shareholders only. For instance, the recommended best 

practices in corporate governance by the Capital Markets Guidelines on Corporate 

Governance Practices are viewed as essential “in order to maximize shareholders value 

through effective and efficient management of corporate resources.”
474

 In addition, the 

Companies Act does not directly provide the consideration of stakeholders’ interests as a 

duty for directors. This is also the case under the common law which is applicable in the 

corporate governance regime in Kenya. Under common law, directors are under a fiduciary 

duty to act in the best interests of the corporation. What is in the best interest of the 

corporation is largely left to the directors to decide. Consequently, the directors can choose 

not to consider the interests and rights of the corporation’s stakeholders if they deem the 

same not to be in the best interest of the corporation. This is all geared towards ensuring 

shareholder primacy in the corporate decision making process. Consequently, protection of 

human rights as a corporate responsibility is in most cases not a consideration for the 

corporations. 
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5.2.4 Weak Human Rights Enforcement Mechanisms 

Generally, the greatest challenge that the international and national human rights 

frameworks face is the enforcement gap.
475

 This is especially true for corporate human 

rights obligations. Kenya is no exception as although there is a legal framework for human 

rights protection in country, the enforcement of corporate human rights obligations remains 

a challenge. As exemplified in the previous chapter, private sector corporations in Kenya 

continue to violate basic labour rights of their employees despite the existence of labour 

laws governing labour relations. This shows that these laws which promote and protect 

human rights are not fully enforced as expected. Without effective enforcement of these 

laws is as good as having no regulation in place. Consequently, human rights violations 

continue to be witnessed across the private sector to the detriment of the individuals and 

communities affected. 

5.3 Recommendations. 

5.3.1 Adoption of a Stakeholder Oriented Corporate Governance 

Private sector corporations should adopt a corporate governance system that incorporates 

the corporation’s impact on its stakeholders in the decision making processes. This would 

involve a process of identifying the corporation’s stakeholders and in particular those 

whose human rights would be affected by the corporation’s activities. Undoubtedly, the 

interests of most stakeholders of corporations can be linked to particular human rights 

and fundamental freedoms.
476

 Hence, by identifying the corporation’s stakeholders and 

considering their interests and rights in the decision making processes, corporations 
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would take decisions that ensure that human rights are respected and protected. It is 

noteworthy that a process to review and strengthen the corporate governance framework 

of the capital markets in Kenya is ongoing.
477

 In its draft corporate governance blueprint, 

the committee recognises the important role played by stakeholders in the proper 

governance of the corporation and advocates for corporations to develop policies and 

strategies to manage their stakeholders which includes considering their interests and 

rights in the decision making processes.
478

However, they should go further and expressly 

incorporate the obligation to respect human rights by private sector corporations. In 

addition, it is noted that proposed reforms in the corporate governance blueprint are 

largely targeted at corporations which are publicly listed and hence the non-listed 

corporations are left out. It is recommended that the ongoing corporate governance 

reforms should apply to all corporations both listed and non-listed. This will ensure that 

there are comprehensive corporate governance reforms across the private sector in the 

country.  

5.3.2 Reform of Corporate Law 

The Companies Act needs to be reviewed with a view to codifying and explicitly 

providing for directors’ duties. This will go a long way towards strengthening their 

impact on corporate governance in Kenya. In addition, the Act should provide for the 

requirement for directors to consider the rights and interests of the corporation’s 
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stakeholders in their decision making processes. It is imperative that the Companies Act 

should include the obligation of corporations to respect human rights. The board of 

directors should be required under the Act to respect human rights and comply with the 

provisions of the Bill of Rights in the Constitution.  This is especially important in order 

to align the company law with the provisions of the Constitution which extend human 

rights obligations to corporations. It is noted that the reform of company law in Kenya is 

already underway with the introduction of the Companies Bill in Parliament. However, 

the Bill is yet to be passed and there is a need to expedite this process. 

5.3.3 Development of a clear human rights policy by private sector corporations. 

The Constitution through the Bill of Rights has directly extended human rights 

obligations to corporations. Thus, human rights responsibilities are no longer mere moral 

imperatives which corporations can choose to abide by or not. They are now practical 

concerns and risks which the board of directors for corporations must address. 

Corporations should therefore have a clear human rights policy endorsed by the board of 

directors which will guide them in dealing with the human rights issues that may arise. 

The human rights policy should be a commitment to respect human rights at all levels 

and functions of the corporation. It should clearly stipulate what respecting human rights 

entails in the day to day operations and functions of the corporation and should be 

enshrined in the operational processes and procedures of the corporation.
479

 In other 

words, the human rights policy should not just be a policy statement on paper but should 

be reflected in the operational policies and procedures of the corporation in order to 
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ensure that it is implemented at all levels of the corporation. In this way, the commitment 

to respect human rights will become part of the fabric and culture of the corporation. 

5.3.4 Establishment of effective human rights monitoring mechanisms within private 

sector corporations. 

In order to ensure that a corporation’s human rights policy is effectively implemented, the 

corporation must have in place effective human rights monitoring mechanisms. One of 

the ways this can be done is through undertaking human rights impact assessments. This 

involves the identification and assessment of the corporation’s actual and potential 

human rights impacts in its operations, products, services and relationships.
480

 This 

assessment is essential to enable the corporation to determine the action it needs to take 

to avoid or respond to human rights impacts it may have. Through the human rights 

impact assessments corporations can identify and engage with the stakeholders who are 

impacted by their actions and consequently take into account their rights and interests 

corporate decision making. The board of directors will be sensitized to the impact of their 

decisions from the stakeholders’ perspective and as a result will seek ways to prevent 

adverse human rights impacts directly linked to the corporation’s business activities.
481

 

This will help promote transparency and accountability in the corporation and thereby 

enhance good corporate governance within the corporation. 

Corporations should also report and disclose the measures they have taken to adhere to 

their commitment to respect human rights. In other words, the actions taken by the 
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corporation relating to addressing human rights impact of their activities should be 

communicated externally in order to ensure transparency and accountability to the 

stakeholders affected.  It is recommended that corporations should be required to include 

a human rights impact report in their annual reports. 

5.3.5 Further Research 

It is also recommended that further research be conducted to establish the extent to which 

private sector corporations in Kenya recognise and respond to corporate human rights 

obligations. This is especially important to assess the compliance levels of private sector 

corporations to the human rights obligations provided for in the Constitution. 

5.4 Conclusion 

Private sector corporations are the economic drivers in the society. They create 

employment opportunities and contribute towards income generation through the payment 

of taxes. However, the activities of private sector corporations can also be detrimental to 

the society. Their activities could result in violation of worker’s labour rights, displacement 

of people from their land as well as degradation of the environment. In other words, private 

sector corporations have a human rights impact in the society especially on issues relating 

to labour rights and relations, consumer rights, land rights and environmental rights. 

 

It has been argued that corporations do have human rights responsibilities. In fact, respect 

for human rights is a fundamental part of being a responsible corporation. Respect for 

human rights should not be viewed as a burden to corporations.  On the contrary, by 

respecting human rights, corporations protect and enhance their image and reputation, 
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increase their customer base as more and more customers are seeking corporations with 

ethical values, attract and retain competent staff and thereby reducing staff turnover and 

increasing productivity, attract local and foreign investors who are increasingly taking into 

account ethical issues in investment decisions and reduce costs by avoiding human rights 

related costs caused by strikes by workers or the community, labour disputes and litigation. 

Accordingly, by respecting human rights, corporations will promote good corporate 

governance values such as accountability, transparency, responsibility, integrity, fairness 

and efficiency. This will result in well run corporations, which will ultimately contribute 

positively to the society at large. It is therefore imperative that respect for human rights be 

integrated into the corporate governance mechanisms of private sector corporations which 

will result in the thriving of the corporations ultimately positively impacting the economy 

and development of the country. 
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