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ABSTRACT

The purpose of the study was to investigate thieiente of arbitration on disputes
resolution among construction industry within thaifdbi County. The objectives of
the study were: To establish the influence of lp&r the processes of Arbitration on
dispute resolution within the construction industiyo establish the influence of
flexibility in arbitration processes on dispute agksgion within the construction
industry , To determine the influence of a neutyah arbitrator in resolving disputes
within the construction industry , To determine hprivacy in arbitration influence
disputes resolution within the construction IndustThe study adopted survey
research design where respondents were requirekdoribe their experiences on
Arbitration to resolve disputes arising between thiferent parties involved in
construction industry. The target population of sitedy was the senior construction
participants who included architects, quantity syors and construction Managers,
600 who partner with the Architecture Associatidnkenya, Institute of Quantity
surveyor and Chartered Institute of Arbitratorskianya respectively practicing in
Nairobi County. Simple random sampling method wsesduto determine the sample
by using 10% of the population to give a sample 260 construction participants.
In addition a mixed model research which involvedalgative and quantitative
methods was applied and primary and secondary wlataused in the analysis. A
semi structured questionnaire was used to gatherapy data while the secondary
data was gathered by a review of existing liteeaton the factors influencing
arbitration in the successful resolution of dispuite the construction industry. The
completed questionnaire was coded and entered 8R&S version 20 for
presentation. The findings of the study indicateat tiberty in arbitration through the
selection of an arbitrator and having a represametaturing the hearings influenced
successful dispute resolution. The study also rmedlithe influence of flexibility in
arbitration through the use of acceptable language rules in dispute resolution
particularly in the construction industry. Neuthalof an arbitrator in arbitration by
very minimal appeals on the award issued influencguccessful dispute resolution.
The study recommends that the construction indushguld adopt more of the
arbitration process due to its outstanding charaties like liberty, flexibility,
neutrality, and privacy in solving its disputesa®to reduce the costs and time that
are associated with the court processes and tsob/irey the conflicts faster so as to
ensure timely completion of the projects.
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ABBREVIATIONS AND ACRONYMS

ADR: Alternative Dispute Resolutions
CIARB: Chartered Institute of Arbitrators
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CHAPTER ONE

INTRODUCTION
1.1 Background of the Study
All modern societies have set up courts for regmubf disputes. Due to historical reasons,
proceedings in courts are lengthy and conductea wery legalistic manner. Hence those
who are not lawyers often find themselves lostifigdtion procedure. Hence with this
motives bearing in mind that some dispute are blgitechnical and not legal, it calls for a
satisfactory method to resolve disputes and thahgbehrough Alternative Dispute
Resolutions, such as arbitration where partiesluaebin the disputes are able to participate
on the procedures involved making easy for theyjquent to be accepted with minimal
appeals. Arbitration is therefore an adjudicativecpss in which the parties present evidence
and arguments to an impartial and independent théndly who has the authority to hand

down a binding decision based on objective starglgfiadank, 2009).

An arbitral award is final and binding. It is eqaient to judgment of a court of law and is
recognized as such. It is an important method oidileg disputes other than litigation and is
regulated by fairly well established principleslatv Although the law on arbitration has
been part of the statutory framework for many ye#rs only recently that the practice of
arbitration has attracted serious attention arehgits are now being made to ensure that it
takes its rightful place in the dispute resolutimararchy, International dispute resolution
involves the use of appropriate rules and custambaindling disputes between countries
UNCITRAL is under the united nation office of légaffairs and is core function is to
regulate International trade using the UNCITRALdeblaw on international commercial
Arbitration. However the model law is not bindiroyt individual states may adopt the model

law by incorporating it into their domestic law.

Many construction conflicts worldwide are due tther jurisdiction or difference in cultures
hence important to have the knowledge on the iatemnal constructing law to ensure one
has the necessary tools to manage and resolveiatendrising from disputes on the
construction projects. In Africa there is no dodibat the continent represents today the
world’s most formidable development challenge imiaas sectors one of them being the
infrastructure. The significant growth of investrtem@mnd international trade with African
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countries raises the important issue of knowledgésaliverse cultures and people in order
to establish solid long term relationships and tigu@ent when needed besides coming up
with a method to resolve its disputes successféltjoption of the UNCITRAL Model Law

on international commercial arbitration in 2010wkd the way, (Beatty, 2010).

Today Kenya has a local chapter of the Charterstitliie of Arbitrators with a membership
of about 4000 registered arbitrators. In additiorbéing a member, the arbitrators undergo
training for six months to ensure the characteriitey display during arbitral process is
unexceptional and their handling of arbitration qedures is acceptable to both parties
involved in the dispute. Lamentably, most of thbitaators are based in Nairobi. Although
these developments have raised the profile ofratlih as a dispute resolution mechanism,
the level of utilization of this mechanism remagismal. In our view this state of affairs is
traceable to the manner in which arbitration wasoguced and the shortcomings of the
successive legal frameworks, (Benjamin, 2009).Thasplantation of English law through
the Orders-in-Council 1900 and 1907 saw the begmoi a new historical epoch in dispute
resolution in colonial Kenya.15 It heralded the dsamof customary practices of dispute
resolution. But surprisingly, arbitration was reérgduced by the Arbitration Ordinance 1914

as an extrinsic concept.

The Ordinance was based on the English Arbitrafion 1889 whose central feature was
the absolute control of the arbitral process byrtsoaf law,(Bok, 2011).The English statute
was amended in 1950 but retained the main prowssioh its predecessor. After

independence, Kenya’'s parliament promulgated a Advtration Act, Chapter 49 (now

repealed). This Act was a carbon copy of the Ehglisbitration Act of 1950 and remained
the operative statute until 1995 when the currembitfation Act was proclaimed.

Noteworthy, none of the successive statutes evelemaference to customary arbitration or
alternative dispute resolution mechanisms. It isstimperative to examine the suitability of
the framework on arbitration and make the necessacpmmendations for reforms. As
arbitration and other ADR become increasingly tostbnalized, it is essential that the law
encapsulates the necessary policy changes, aredtrsticietal and global dynamics. This is

inevitable if the country is to take advantagentéinational investment and commerce.



Undeniably, investors and traders attach a higimpne on the availability of operational,
neutral and flexible dispute resolution mechanisaasan alternative to the court system.
Arbitration is the preferred options, owing to {@vacy it offers where the dispute resolved
are made non-public only known by the parties imgd| and again the liberty to set the rules
of engagement and venue for the proceeding togkdce finally arbitration takes much less
time compared to litigation ensuring businessespaijects like those in construction
continue their operations soon to meet their tineeliThis mechanism encourages investment
and engenders growth. Our recommendations in thempcould assist policy makers,
business people and legislators in formulating fitere policy and legal framework on
arbitration and ADR ( Brewer, Gates and Goldm#&i®.

1.2 Statement of the Problem

A dispute within the construction industry coverdigerse range of issues that deserve to be
addressed specifically and in depth. The constroctndustry is one that comprises a
diversity of interests, professions and procedussch interact to create a completed
project. All of those involved may share a commaoalgbut they inevitably have differing
and often divergent purposes. In the quest to aehieeir goal the chances or the likelihood
of disagreement or disharmony are substantial (dd99).

If unresolved in time, construction disputes cawdmee very expensive, considering the
finances, personnel, time lost, and the opportuiists. Quantifiable costs include hiring of
attorneys, expert witnesses and the dispute résolprocess itself. The less visible costs
like company resources assigned to the dispute, l@stdbusiness opportunities and the
intangible costs which include damage to businelsdionships and potential value lost due
to inefficient dispute resolution are also consadbde, although quite difficult or impossible
to quantify. (Vermunt and Wilke, 2011).

Kenya has had laws on Arbitration from as earlyl@%4, is a signatory to both the New
York and the Washington Conventions3 and adoptedClORALs Model Law in 1995.
Nevertheless, arbitration has yet to win the cafak of business contracts as one of the
basic dispute resolution mechanisms in the couatng, the continued usage of litigation to
solve technical disputes like those found in thastauction industry has led to untenable

3



backlog of cases that have diverted the judiciapmf its core mandate. The level of
utilization of this important method of resolvingorstruction industry disputes is
disconcerting and there is an overwhelming casefparadigmatic shift of emphasis from
litigation to arbitration The Kenya chief justice.Willy Mutunga is put into record on the
March east African newspaper having encouraged/&ento adopt alternative methods to
pursue justice other than going to courts, whicrat only expensive but fuel hatred among

family members, this when opening Gatundu law cimriambu County.

The most basic hallmark of arbitration is the Itpegnjoyed by the parties in fashioning the
proceedings. They have capacity to tailor the sooipéhe submission. They enjoy wide
latitude in selecting the persons who will serveadstrators with the technical knowledge.
This is a form of security that has no parallelitigation. Essentially, arbitration is a private
process with a significant degree of autonomy atidssifficiency. (Thornton, 2012)

In the construction industry arbitration is chaesied by countless advantages; notably,
neutrality, finality, binding nature of decisionspeed and confidentiality. Although the
arbitral process has several shortcomings and ssitable in circumstances in which the
dispute involves many parties, it is commonly afgxrsubstitute for litigation. It does not
deny the parties the right to seek judicial opinifotney so desire and more importantly, if a
party is dissatisfied with the arbitral award,stantitled to challenge the award in the High
court which has jurisdiction to set the award adidigsky, 2009). Amazingly, even on
technical disputes like the construction industegrties to contracts undertakings prefer
ordinary courts in dispute resolution. As a conse@e, court diaries are perpetually clogged
and cases take far too long to conclude. On avecagstruction cases take between two and
four years to conclude others like land disputey itake as long as twenty years. Most

litigants are unaware of other cost effective aldble alternatives.

To my understanding arbitration has yet to atthie kvel of acceptance and utilization
necessary to make it an important dispute resaolutiechanism in technical areas like the
construction industry in Kenya and against thiskgagund, the importance of arbitration in
dispute resolution cannot be gainsaid.



1.3 Purpose of the Study
The purpose of the study was to investigate thiiente of arbitration in the success of

dispute resolution among construction industryjhm Wairobi County

1.4 Objectives of the study

To establish the influence of liberty in arbitratiprocesses on dispute resolution
within construction Industry.

To establish the influence of flexibility in arkation processes on dispute resolution
within construction Industry.

To determine the influence of neutrality on adiitsn processes in resolving disputes
within construction Industry

To determine how privacy in arbitration influencdsputes resolution among

construction Industry in Nairobi

1.5 Research Questions

What is the influence of liberty on arbitration pesses in the rate at which disputes
are resolved in the construction Industry?

How does flexibility in arbitration processes irdghce dispute resolution within the
construction Industry?

To what extent does neutrality in arbitration ps®s contribute to dispute resolution
within the construction Industry?

How does privacy in arbitration processes influenow dispute are resolved in the

construction Industry?

1.6 Significance of the Study

Arbitration is a realistic alternative to litigaticdesigned to resolve disputes. Construction

industry is a key pillar for nurturing economic gith for any country because it contributes

greatly to the infrastructure network. In Kenya siouction industry comes third after

agriculture and manufacturing in contributing t@ tirowth of domestic product (GDP) by

21.5 %.In addition social economic transformatioe @f the pillars in Kenya’s vision 2030



has infrastructure as one of the six foundatioricivton the other hand incorporates

construction industry.

Construction projects are bound by time, scope budgets hence very important to
eliminate and manage any obstacle like disputesrttay pull them behind. In case of a
disputes arising it is very important for all tharfes involved to fully participate and
contribute in the resolution process, an importalg not found with the litigation process in

the courts.

Hence against this background when constructiajeptr are carried out with minimal
interruption like conflicts among the parties inwedl not only would it ensure that the
economy of a country propagates but also aid aldpwvey country like Kenya attain its
target goals like vision 2030.In addition on notgetting the important role construction
industry plays in ensuring modern housing and dexsds are put up to cater for the social

wellbeing of the raising Kenya population.

The government of Kenya would benefit significarttlyough supporting a well-established
arbitration institution by bringing both local afmreign investors to put in resources in the
construction industry, and create a lot of employmepportunity for the citizen. The

findings would be useful to the Construction indystakeholders to adopt arbitration as the

preferred method to solve their disputes

1.7 Limitations of the Study

The study faced a number of limitations. First, soof the respondents feared to provide
information fearing that such information would bged to their disadvantage or to paint a
negative image about their organization. To overedhis challenge, the researcher carried
along an introduction letter from the universitydaassured the respondents that the

information provided will only be used for acaderpigposes.

The researcher also encountered cases where sdhmerespondents were not fully truthful,
and provided what they thought the researcher waittehear as opposed to what was the

exact situation. To counter the limitation of resgent’s truthfulness, the researcher sought



to assure the respondents’ anonymity and confidityti and re-assure them that the

feedback would only be used for the purpose ofthdy.

1.8 Basic Assumptions of the Study

The study assumed that the construction firms ubédration clauses in their tendering
documents and also make use of arbitration seruicease of a dispute. The study assumed
the variables were not to change during the rebgagdod and questionnaires issued will be

filled correctly and honest information given.

1.9 Delimitation of the Study
The study was carried out in Nairobi county, andjeged senior construction participants
and their respective regulating institutes of disptesolution in Kenya who are directly

involved in the construction industry.

1.10 Definition of Significant Terms Used in the Sidy
Arbitration: It is one of several kinds of Alternative DisputedRlution which
provide parties with an impartial third party, knowas an arbitrator

to Aid them resolve their dispute out of court.

Liberty: The right and power to act, believe, or expresselfien a manner

of one's own choosing.
Privacy: The quality or condition of being secluded frtme view of others

Flexibility : Entitling the parties to define and structureithproceedings. For
example, the parties may choose their arbitratbesplace and the
language for arbitration, the content and structiréhe evidence

taking.

Neutrality : Not aligned with or supporting any side or posit in a
controversy prosecuting, defending, sentencing, podishing
those who are suspected or convicted of criminansks.



Dispute Resolutions  Extrajudicial processes used to resolve dispamel potential
disputes between and among individuals, businessgd a

governmental agencies

Construction Industry: Collective of different professionals involved inutpng up

buildings and roads.

1.11 Organization of the Study

The research project proposal was presented inctnapters. Chapter One highlighted the
background of the study, problem statement, purpums¢éhe study, research objectives,
research questions, basic assumptions of the shutyation and delimitation of the study

and definition of significant terms.

Chapter Two presented relevant literature baseiti@study objectives while Chapter Three
presented the research design and methodology tesé@ Chapter Four dealt with data
collected from the field, its analysis, and finalhe interpretation of the data. The findings
were presented in form of tables. Chapter Five m/summary of findings, the discussion

and conclusion drawn from the data findings ainmtesichieving the objectives of the study.



CHAPTER TWO
LITERATURE REVIEW

2.1 Introduction

This chapter reviews related on what has been n&seé or written by others. It covers the
overview of the most attractive factors on arbimatand methods of arbitration as an
effective way to resolve disputes and ensure l@rgtsolution among parties involved.
Arbitration is one of the oldest methods of resolutof disputes between the parties. It has
existed, in one form or the other, in every courdtall times, and as a process of dispute

resolution it offers many advantages to both thégminvolved.

2.2 History Perspectives of Arbitration

The historical development of the various strategie relation to dispute resolution
processes such as mediation, arbitration, negmtiati dispute reviews enhance or improve
productivity and reduce wasted resources. As cleprésented in the earlier discussion
conflict is an inevitable part of human behaviobaber, 1994). However significant
developments have occurred in Australia and intenally in dispute resolution processes
in the last decade and this section provides & bxierview of those developments. Court
processes by means of litigation is traditionallg primary means of dispute resolution in
the construction industry (Loosemore, 1999). Alistiaherited the common law of England
and Wales including the English court systems.mddrtance is the English Arbitration Act
1697. This Act formalized arbitration in England psoviding a procedure which enabled
parties to a civil action to refer their matteratditration to be resolved as a judgement of the
court (Astor & Chinki, 2002). Over time Australiafadapted to suit the needs of Australian
industry and developed specialized courts andriebgystems for resolving disputes (Fenn,
1998).

The evolution of modern dispute resolution techagjis mainly accredited to the various
technigues developed and implemented by institatinrthe United States (Dearlove, 2000).
The Arbitration Society of America was founded B22 by Francis Kellor as the first formal

organization to implement dispute resolution sewicTwo years later another organization,

the Arbitration Foundation was formed. With the kiag and collaboration of the



Arbitration Society the United States ArbitratiogtAvas enacted in 1925. The Act provided
the first legally enforceable framework for agreatseo arbitrate over any ‘controversy’. In
1926 the Arbitration Society and the ArbitrationuRdation amalgamated to form the
American Arbitration Association (AAA) which hasdmme the prominent driving force for
the development of dispute resolution servicesagudelines. It is the AAA which provides
guidance rules for arbitration clauses and pro@sitirat the American Institute of Architects
(AIA) has used arbitration in standard forms of tcacts for over the past century. Despite
litigations and arbitrations ability to produceinal and binding decision, the construction
industry has sought the establishment of informalc@sses for the quick and effective

resolution of disputes.

Alternative Dispute Resolution is providing variopsssibilities in lieu of the costly and
time-consuming litigation. ADR is broadly defines ‘a..any method by which conflicts and
disputes are resolved privately and other tharutiirditigation in the public courts (Kovach,
2004). ADR includes both binding and non bindinggedures. The development of a sliding
scale of ADR techniques has evolved over the yeaisiding a progression from self-
deterministic to third part impose methods inclgdimegotiation , mediation, conciliation,
neutral evaluation, expert determination, adjudbcgtarbitration and others (Cheeks, 2003;
Cheung, 2000; Jones, 1996).

Another form of ADR is the Dispute Resolution Boafdom a practical perspective Dispute
Boards must be established at the project outsmtoing to Gould (2006) this is a major
challenge and one that is key to success as opposegiting for a dispute to arise. Potential
candidates for the Board must be identified andoaped (Egan, 1998). Contractors and
clients tend not to focus on disputes at the stfatthe project and when a dispute does arise
they tend to take considerable time reaching ageaémn the members and establishment of
the Board. Ideally the Board should be establismedks before the project starts on site to
enable them to follow and deal with arising issuestablishing the Board can take some
considerable time and therefore cannot be left thgi project is underway. Board members
must be impartial and have wide ranging expertisth \excellent communication and
management skills. It is also imperative that Bddembers are available for the duration of

the project to deal with matters promptly.
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2.3 Influence of Liberty on Dispute Resolution

In arbitration there is more control over both ginecess and the outcome. Both parties have
the opportunity to check the background and expeeeof the arbitrator as specified in the
dispute resolution section of their contract. artisually agree when they find a specialist
who is knowledgeable and experienced in the fiéldispute, and who is fair and equitable
to both parties. (Freidson 2010) In litigationuyleave no options in the choice of the judge
to proceed over a case, in addition the judge’pamsibility is to interpret and rule on

matters of law, not the contract you agreed upon.

However there are several methods available falvieg disputes between two parties. The
first and most important method is through the touwVhen a dispute arises between two
parties belonging to the same country, there isestablished forum available for the
resolution of the same, (Semelroth, 2006). Theigmrtan get the said dispute resolved
through the courts established by law in that cqunGenerally, this has been the most
common method employed by the citizens of a coufttrythe resolution of their disputes
with the fellow citizens. When a dispute ariseswaein two persons belonging to two
different countries, the difficulty arises. One ioptavailable to the parties is to go to the
domestic courts of either country for the resoluitod that dispute (Trank and Rynes, 2009).

Nevertheless, this approach may have its own pnahl&he first is the jurisdiction of the
courts. The laws relating to jurisdiction of coursa country are not made keeping in view
the transnational disputes. Normally, they aregiesd to resolve domestic disputes, that is,
disputes arising between two citizens of the sameiry. The other is dissimilarity in the
legal system of two countries. The problem acqusersous dimensions if the county of one
party follows common law system and the countrytled other party follows civil law
system. In spite of tremendous work done by mangrimational organizations and
institutions, unification or uniformity of differeédegal systems is still a distant dream. The
next is the choice of law applicable to the agresna@d the consequential dispute between
the parties. Availability of assets of the defertdarthat jurisdiction is also a consideration

for the purpose. The reason being that the enfaeoénof the judgment in any other
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jurisdiction may be a prolonged and cumbersome gg®ic(Van den Bos, Vermunt and
Wilke, 2011).

The absence of a treaty for the enforcement ofigorgidgments between the two countries
may render the judgment a worthless paper. Ifudgment debtor happens to be a sovereign
of that other country, the execution may involvaim for sovereign immunity. In some
countries, sovereign assets enjoy sovereign immuihe establishment of the fact in the
court of that very country that the sovereign hasved the immunity itself will be a titanic
task, (Waddington, 2010). Apart from these difftd, conventional difficulties, like undue
delay in the dispensation of justice, complicatedcpdural formalities, transportation of
entire evidence and witnesses from one countriré¢oother country, high cost of litigation,

judicial imperfection, etc., cannot be ignored.

In view of these and other difficulties, either fyaavoids going to the courts in the country
of the other party. It is for these reasons thatahernative dispute resolution methods are
becoming more popular for resolution of disputesvieen parties belonging to two different
countries because of its liberty it gives. So maohthat some persons have started calling
them “appropriate” dispute resolution methods natiwan “alternative” dispute resolution
methods. (Zack, 2009).

2.4 Influence of Flexibility on Dispute resolution

There is much more room for creativity when youohes dispute with the help of a third
party, rather than going to court. People can wogdether to arrive at a solution that meets
the needs of all parties (Hogler, 2012). A dispafeen involving parties who have a
business relationship and will need to continue/téok together after the dispute is resolved.
Hence call for a flexible way to resolve withouteating enmity. Arbitration methods
encourage people to work together at resolvingdisagreement between relationship or
organization which often results in improved busseelationships and this leads in less
disputes arising again. Disputes are unpleasanubavoidable part of any organization.
However, where there is dispute there must alsa Hexible mechanism for resolution of

these disputes.
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Alternative dispute resolution in Kenya is not nend it was in existence even under the
previous Arbitration Act, 1968. The Arbitration a@@nciliation Act, 1995 has been enacted
to accommodate the harmonization mandates of UN&LTRlodel. The act provides two
alternate method of ADR: Arbitration and Conciltati Arbitration is a method for settling
disputes privately, but its decisions are enfortediy law. Arbitration offers greater
flexibility in terms of, prompt settlement of natia and international disputes and restricted
channels of appeal than litigation, by ensuring thath parties are involved in each and

every step of the hearings. (Freidson, 2010).

2.5 Influence of Neutrality on Dispute resolution

It is a well-known principle of arbitration thatkairators must be and remain independent
and impartial from the parties, their counsel ahd subject matter of the dispute. The

arbitrator is required to be impartial and indeparidf the outcome of the arbitration process

is to be credible and acceptable to both parties dmspute. The concept of independence is
related to the personal connection or relationbeigveen the arbitrator and the parties or
their counsel personal, social and financial. Aagnf of connection between the arbitrator

and one of the parties, compromises the level dépendence and the outcome of the
arbitration process. A financial or business relahip between an arbitrator and one of the
parties to arbitration is a clear basis for a @mge on the grounds of lack of independence or

partiality.

The process of arbitration can start only if thexests a valid Arbitration Agreement between
the parties prior to the emergence of the dispugach an agreement must be in writing. The
contract, regarding which dispute exists, mustegittontain an arbitration clause or must
refer to a separate document signed by the pacbesaining the arbitration agreement.
Arbitration may be conducted ad hoc or under in8tihal procedures and rules both which

ensures the arbitrator is neutral in the arbitrapomocess (Bok 2011).
Institutional Arbitration is conducted under theidance and well-tested rules of an

established arbitral organization, whereas undehdéd arbitration, the parties have to draft

their own rules and procedures to fit the needbw@f dispute in a neutral manner. There are
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number of national and international organizatieas up with the main object of settling
commercial disputes by way of Arbitration and oth&lternative Dispute Resolution
mechanism. These organizations lay down rules Herdonduct of arbitration (Gross and
Hogler, 2011).

These rules, however, cannot override the Act. @hmganizations handle the arbitration
cases of the parties and provide valuable senliikesadministrative assistance, consultancy
and recommending names of arbitrators from the Ipar@ntained by them. Since these
organizations have experience and proper infrastre¢o conduct the arbitral proceedings, it
is quite often beneficial for parties to avail beir services (Hogler, Frame and Thornton,
2012).

2.6 Influence of Privacy on Dispute resolution.

Arbitration is a private and confidential processl &nsures absolutely no washing of dirty
linen in public. No onlookers, media coverage andybbodies are allowed at the hearings
making it a highly priced aspect by disputants IBbimg of an award or arbitration
deliberations can only be done with the approvahefparties .The privacy of an arbitration
setting may offer significant advantages to pgvaais, such as its’ more business-like,

efficient and low-profile method in settling dispyLipsky, 2009)

Any documentary or other evidence given by a partyitness in the arbitration shall be
treated as confidential by any party whose acaessith evidence arises exclusively as a
result of its participation in the arbitration, asitall not be disclosed to any third party (other
than a witness or expert), except as may be redjbse law. However, the major and
attractive reason why most parties choose to atbitis because of the perceived
confidentiality of the proceedings. Surely there ather ways by which arbitration can raise
its profile as a method of dispute resolution, whioes not include the publication of private
awards. Publication of awards would raise concewes trade secrets and may jeopardize
on-going business relationships because of thatpaf dirty laundry .

To avoid this, it is suggests that precautions lmamaken prior to the publication of awards
such as redacting any potentially confidential ecrst information contained in the award

that is not necessary to understanding the dec{aaard) (Trank, 2009).
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2.7 Theoretical Framework

This study was based on Conflict Theoris theory was developed by Lewis Coser (1913—
2003), Improved by Ralf Dahrendorf (1929) and Réindallins (1941). The theory is based
on an argument, the Enron case, bidding on eBa&ycithl rights movement, and the U. S.
invasion of Iraq have in common?. They are all raf conflict with various levels of
intensity and violence. The theorists point outt thaciety is rife with conflict which is a
general social form that isn’'t limited to just othgviolent situations. More than that, conflict
doesn’t necessarily rip society apart. In facmight be one of the most important ways that

society holds itself together.

Conflict theory has a long history in sociology.tidut question, Karl Marx’s work in the
early to mid-1800s formed the initial statementglo$ perspective. As it is known, Marx
was centrally concerned with class and the dialeaif capitalism. He argued that capitalism
would produce its own gravediggers by creating tenditions under which class
consciousness and a failing economy would come emistence. In this juncture between

structure and class-based group experience, thangoclass revolution would take place

In general, conflict theory seeks to scientificadtyplain the general contours of conflict in
society: how conflict starts and varies, and thieat$ it brings. The central concerns of
conflict theory are the unequal distribution of reearesources and power. What these
resources are might be different for each theobist, conflict theorists usually work with
Weber's three systems of stratification: classtustaand power. Conflict theorists generally
see power as the central feature of society, rakfaar thinking of society as held together by

collective agreement concerning a cohesive setiltdiral standards, as functionalists do.

2.8 Conceptual Framework
This study adopted the conceptual framework as shawis framework determined the
suitability of arbitration as an appropriate methodresolve disputes in the construction

industry compared to litigation
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Independent Variables

Liberty in Arbitration

* Freedom to select a suitable
arbitrator

» Freedom to attend in proxy

Y

Dependent Variable

Successful Dispute
Flexibility in Arbitration > Resqlutlon
«  Flexible location for arbitration Intervening Variables * Time taken to resolve a
hearings disputes
* Flexible language used + Attitude .| + Continued business
» Guidelines from " relationship after dispute

The chartered resolution

institute of * Acceptance of the
Neutrality in Arbitration Arbitrators arbitration outcome
¢ Independence >

e Impatrtiality

Privacy in Arbitration

* Non-public hearing

* Business secrets not exposed aftel —p
arbitration

« Faster than litigatic

1
A

Figure 1: Conceptual Framework
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The independent variables: liberty, flexibility,uteality and privacy according to the
conceptual framework will tend to stand in the waydispute resolution. In other
words the long term effect on dispute resolutiah be enhanced and improved.
These variables will be perceived to act through #nbitration process with the
players being the arbitrator who will be directtwolved in the performance of the

dispute resolution.

The performance of dispute resolution will be meadun terms of time taken on the
arbitration process and how the parties accepaitird given by the arbitrator. In
additional the government role in formulating, immplenting and enforcing key
policies in the arbitration process will have arell performance in the dispute

resolution processes.

2.9 Knowledge Gap

This study explains lack of influence the socie&g howards significantly increasing
knowledge on arbitration of disputing parties ia fhublic. This chapter gave a review
of literature on influence of arbitration in thecsass of dispute resolution on different
contexts such asfluence of liberty on dispute resolution, influenof flexibility on
dispute resolution, influence of neutrality on digpresolution, influence of privacy
on dispute resolution, the theoretical framewoHe tonceptual framework which
showed a diagrammatic representation of the inddgr@nand dependent variables

and the research gap.

Compared to arbitration, litigation is faced witlamy issues that affect the outcome
of dispute resolution. An example in litigation thesponsibility of the judge is to

interpret and rule on matter of law, not the carttgeou agreed upon hereafter a lot of
misinterpretation can occur pushing ligation caseaflonger period to get judgment.
Another difficultly of using litigation in the coftrsiction industry is when a disputes
arises from persons belonging to different coustidere different legal systems
used are different that is the common law or daw, this poses a challenging to
resolve dispute hence adoption of arbitration comdgnd with its tailor made rules

to accommodate all parties involved.
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2.10 Summary of the Chapter

This chapter point out Arbitration as flexible aadopts privacy as one of the major
characterizes hence ensures mutual respect wibhisiness partners in the
construction industry and improved business i@iahip even after resolving their
disputes These factors explain why arbitration ghowt only be as the alternative
dispute resolution method but an appropriate despesolution method to be adopted
in resolving arising disputes in the constructiodustry as compared to litigation due

to its distinct advantages.
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CHAPTER THREE
RESEARCH METHODOLOGY
3.1 Introduction
This chapter described the research design fostirdy, the target population, the
sampling procedure to be used in conducting thdystmethods of data collection,
instrumentation issues with regard to validity aneliability, data collection
procedure, data analysis methods, ethical congidesaand finally the operational

definition of variables.

3.2 Research Design

Cooper and Schindler (2011) summarizes the estemiaresearch design as an
activity and time based plan; always based on #search question; guides the
selection of sources and types of information; amiwork for specifying the
relationship among the study variables and outlthesprocedures for every research
activity. The study used survey research desigit ag@s helpful in indicating the
current status of the population with respect ®\tariable and enable generalization
of the findings of the research study to be donet€Kand Yilmaz, 2009). This design
was considered appropriate for this study becauseeks to obtain information that
describes existing phenomena by individuals fillinghe questionnaires about their
perception and biasness is reduced because panisipomplete identically worded
self-reported measures (Adér, Mellenbergh and Ha00).

Mugenda and Mugenda (2003) notes that a surveyamdseattempts to measure
characteristics of a population by collecting arai data for the purposes of

describing a population which is too large to obeetirectly.

3.3 Target Population

A population is defined as a complete set of irdirgils, cases or objects with some
common observable characteristics (Mugenda and Niaye2003). The total number
of senior construction participants according te tArchitecture Association of
Kenya, Institute of Quantity surveyor and Chartelrestitute of Arbitrators in Kenya
working in Nairobi is 600 Thus the target populatior this study was 600 senior

construction participants in Nairobi County.
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3.4 Sample Size and Sampling Procedures

A sample is a small group obtained from accesspapulation, (Mugenda and

Mugenda, 2003). Sampling is the procedure a reBeauses to gather people, places
or things to study, (Kombo& Tromp, 2006). It is thecess of selecting a number of
individuals or objects from a population such thhé selected group contains
elements representative of characteristics foundhe entire group, (Orotho and

Kombo, 2012).Simple random sampling was applieccarnrying out the study, a

sample of 10% of the accessible population was ubkedefore 60 respondents

constituted the sample population for the studgoseting to Gay 1983 as cited by

Mugenda and Mugenda, (2003) suggests that for ig¢iser studies at least 10% of

the total population is enough. Simple random sarmgpénsures inclusion, in the

sample, of sub groups, which otherwise may be enhiéntirely by other sampling

methods because of their small number of populatiMugenda and Mugenda,

2003).

3.5 Research Instruments

Questionnaires were used to gather Primary data afhich they were collected
immediately after the respondents are done filtthgm up (Mugenda and Mugenda,
1999). The instruments incorporated Likert scakesnieasure perception, attitude,

values and behavior. The Questionnaires were deffitdstered.

3.5.1 Pilot Testing of Research Instruments

Pretesting of the questionnaires was done by pgotiut the questionnaires to two

Construction companies to help test the validity asliability and this detected the

weaknesses before rolling the instrument out toother respondents. The questions
which were not clear to the respondents were ctdeand those that did not have
input to the objectives were then dropped and lfirthe non-clear ones re phrased to

simplify them.

3.5.2Validity of Research Instruments

Validity determines whether the research truly meas that which it was intended to
measure by ensuring scientific usefulness of tidiriigs arising from the study can be
specified, Joppe, (2000). In order to ascertainetktent of the research instruments,

and uphold validity the researcher discussed timeotd of the questionnaire with the
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supervisor before going to the field. These enstietl vague and unclear questions

were either eliminated or collected.

3.5.3 Reliability of Research Instruments

Refers to the extent to which results are condisterer time and an accurate
representation of the total population under the\stJoppe, (2010). Kirk and Miller,
(2009) came up with three types of reliability whi@late to quantitative research as:
(1) the degree to which a measurement, given reggatremains the same, (2) the
stability of a measurement over time; and (3) tinglarity of measurement within a
given period of time. Worthen et al (2009) defime8ability as a measure of how
stable, dependable, trustworthy, and consisteestis$ in measuring the same thing

each time.

The researcher used Cronbach Alpha to determineettability of the instruments
which was incorporated in the SPSS version 20 aisalyhe survey instrument was
subjected to overall reliability analysis. A coef@int of 0.60 or more implies that

there is a high degree of data reliability.

3.6 Data Collection Procedures

The study used primary data. Primary data referthab which will originally be
collected for the first time for the purposes abtktudy. The use of primary data is
supported by (Saunders et al, 2007). The type taf abe collected was informed by
the objectives of the study as supported by Teddi40).

After successfully defending the proposal, the aedger sought to obtain a research
permit from NACOSTI. He then enlisted all resporideby obtaining their email
addresses or telephone contacts. The entire ddlecttan exercise took about 2
Months. After the data was collected, checkingeiwors and inconsistencies was then

undertaken.

3.7 Data Analysis Techniques
Data collected was analyzed using SPSS versiorag&doon the themes of research

objectives. The specific effect of independent afales vis-a-vis dependent variable
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was tested through multivariate analysis while #ignificance of independent

variables against the dependent variable was atlygzough ANOVA.

The quantitative data was organized, coded, anudatdized and analyzed using
descriptive statistics aided by Statistical Prograanfor Social Scientist (SPSS)
version 20.While qualitative data was analyzedilst summarizing the information
gathered followed by categorization and coding irdmerging themes plus

presentation was done in a narrative form.

3.8 Ethical Considerations

Utmost caution was exercised while administeringestionnaires to avoid any
mistrust between the respondents and the reseatbtieby informing them on the
nature and purpose of the study and carrying alreg permit letter from the
university. All respondents information and ideest was kept confidential and

information acquired was only be used for the psepaf the study.

3.9 Operationalization of Variables
The operational definition of variables in thisdtus as shown in the table 3.1
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Table 3.1: Operationalization of Variables

Objectives Variables Indicators Measurement /| Type of
Independent Dependent Level of scale | Analysis

To establish the influence o0fGives consent to sentDispute resolution Number of technicdlominal descriptive

liberty in arbitration processes pa representative tp experts representing

dispute resolution within attend the hearings each part

construction Industry.

To establish the influence o¢MNo formal rules Dispute resolution| Frequency in change| @frdinal descriptive

flexibility in arbitration processes procedure ta

in dispute resolution withinNo unchangeable accommodate one or

construction Industry rules both parties needs

To determine the influence ( Choice of an Dispute resolution| Acceptance of the awaniominal descriptive

neutrality of an arbitrationarbitrator from a by both parties

processes in resolving disputegsanel.

within construction Industry

To determine how privacy inNo onlookers Dispute resolution| Number of unauthorizeominal descriptive

arbitration influences
resolution among
Industry in Nairobi.

disputg
constructid

2dNo media
n

people knowing abou
the dispute.

t
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CHAPTER FOUR
DATA ANALYSIS, PRESENTATION AND INTERPRETATION
4.1 Introduction
This chapter presents data collected from the  figkl analysis, and finally the
interpretation of the findings on influence of araiion in the success of dispute

resolution in the construction industry in the NairCounty.

4.2 Questionnaire Response Rate

The study targeted 60 chartered arbitrators in dair Out of the targeted
respondents, 43 respondents filled and returnedjtlestionnaires giving a response
rate of 72%. Mugenda and Mugenda (2003) prescriguificant response rate for
statistical analysis, which they established airammal value of 50%.

4.3 Demographic Characteristics of Respondents

The study considered seven general characteriskivsse included years that the
organization had been in existence, position the tespondent held in the
organization, years of experience for the respondiwe regulatory body that the
respondents’ company reported to, total projectderaken annually, potential

dispute resolution and disputes arising. Theseliarissed below:
4.3.1: Distribution of Respondent by Years the Orgaization Company.
The study also sought to establish the number afsythat the organization has been

in existence. The responses are shown in table 4.1.

Table 4.1: Years of the organization.

Frequency Percentage
Below 5 years 10 23
6-10 years 13 30
11-15 Years 12 27
Above 16 years 9 20
Total 43 100

From the findings 23% of the respondents workedofganizations that had been in

existence for less than 5 years. 30% for 6-10 y&ai% for 11-15 years and 20% for
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above 16 years. The study used respondents frommniaagions that had been in
existed for different years thus each bringing féedent level of experience into the

study.
4.3.2: Position in the company
The study also sought to find out the position withthe construction

company/projects the respondent was working asrésmonses are shown below.

Table 4.2: Position in the organization

Frequency Percentage
Quantity survey 7 16
Architect 16 37
Construction Manager 15 35
others 5 12
Total 43 100

The responses show that 16% of the respondentsquerdity surveyors, 37% were
architects, 35% were construction managers and|&2é6 as others. Those who said

others were administrative assistants, project gensaand project accountants
4.3.3: Years in the Construction Industry
The study also sought to find out the numbers afy¢he respondents had worked in

the construction industry. The responses are ie &3

Table 4.3: Number of Years in the Construction Indstry.

Frequency Percentage
Below 5 years 9 21
6 to 15 years 10 23
15 to 30 years 11 26
above 30 years 13 30
Total 43 100
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From the responses 21% of the respondents hadibedbka industry for less than 5
years, 23% had been in the industry for 6-15 ye26% had been in the industry for
15-30 years and 30% had been in the industry fov@al30 years.

4.3.4: Regulatory Body Reported To
The respondents were asked which regulatory boely thported to. The responses

are shown in the table below.

Table 4.4 Regulatory Body Reported To

Frequency Percentage
County Government 12 28
Kenya National Highway Authority (KenHa) 18 42
Environmental Management Authority 13 30
(NEMA)
Total 43 100

The respondents who report to the County Governmeneé 28%, 42% reported to
the Kenya National Highway Authority (KenHa) and¥@®@eported to Environmental
Management Authority (NEMA).

4.3.5: Projects Annually
The respondents were asked on average how margcigdhey participated

annually. The responses are shown in the tablevbelo

Table 4.5: Projects Annually

Frequency Percentage
Below 5 5 12
Between 6-10 20 47
11 and Above 18 42
Total 43 100

From the responses 12% handled less that 5 pr@eotisally, 47% handled between
6-10 projects annually and 42% handled more thamaldcts in a year.
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4.3.6 Potential Dispute Resolution
The study sought to establish whether the respdadewiuded a section on a
potential dispute resolution mechanism in the @mttagreement before starting a

project. The responses are shown in the table 4.6.

Table 4.6: Potential Dispute Resolution

Frequency Percentage
No 2 5
Yes 41 95
Total 43 100

The respondents who said they included a sectiopotential dispute resolution in
their projects were 95% and only 5% said they did'n

4.3.7 Disputes Arising
The respondents were asked whether their organimatried to avoid disputes from

arising. The responses are shown in table 4.7.

Table 4.7: Disputes Arising

Frequency Percentage
Yes 43 100
No 0 0
Total 43 100

All the respondents agreed that they tried to ads@utes from happening. The study
further sought to establish the strategies usedréituced the cases of disputes from
happening. The responses given included that thenarations ensure they acquire
the quality materials needed for the project im@atation, the respondents also said
that they ensured that during the negotiationstimgact is clearly discussed and once
signed it is binding. The respondents also saitltttey ensured that all legal and due

processes are followed.
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4.4 Influence of Liberty on Disputes Resolution
The study sought to establish the extent to whetréspondents agreed with the
statement in the table 4.8.

Table 4.8: Influence of Liberty on Dispute Resolutns.

Statements Mean Std. Dev

Arbitration allows parties in a dispute to asséwsdapability 4.210 0.0214
and qualifications of their arbitrator
Liberty to choose an arbitrators improves the parti 4.685 0.3152
confidence in the dispute resolution
Liberty to choose an arbitrator increases the lewél 4.521 0.952
acceptance in the outcome (Award)
Provisions to attend in proxies increases the oatdispute 3.921 0.125

resolution in arbitration

On whether Arbitration allows parties in a dispute assess the capability and
gualifications of their arbitrator, the respondeatgeed with a mean of 4.210. The
responses are consistent with the findings of Baid2010) who argued that parties
usually agree when they find a specialist who ievkedgeable and experienced in
the field of dispute. The arbitrator needs to bevikdedge on the matter at hand. On
whether liberty to choose arbitrators improves plaeties’ confidence in the dispute
resolution, the respondents strongly agreed withean of 4.685.There is need for
parties in disagreement to feel that the judgmesdenwas fair and equitable to both
parties (Freidson 2010).The respondents also syr@ggeed that liberty to choose an
arbitrator increases the level of acceptance inotlteome (Award) with a mean of
4.521. The respondents also agreed that provismasiend in proxies increases the
rate of dispute resolution in arbitration with aaneof 3.921. Waddington, (2010)
found out that less procedural formalities and eortional difficulties from following

the court processes has made it easier for moemiaations to opt for arbitration.

4.4.1: Arbitration Process
The study sought to establish the extent to wHiehliberty in the arbitration process

affects the success of arbitration process. Thereses are shown in the table below.
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Table 4.4: Liberty on Arbitration Process

Frequency Percentage
Very great extent 20 47
Great extent 10 23
Moderate extent 5 12
Little extent 6 14
No extent 2 5
Total 43 100

From the respondents, 47% said that the libertthénarbitration process affects the
success of arbitration process to a very greanex8% said to a great extent, 12%
said to a moderate extent , 14% said to a littkerexand 5% said to no extent at all.
The majority of thr respondents agreed the libartiuences the arbitration process
greatly. According to Zack (2009), dispute resantimethods are becoming more
popular for resolution of disputes between pathielonging to two different countries

because of its liberty it gives

4.5: Influence of Flexibility on Disputes Resolutia
The respondents were asked the extent to whichabeed with the statements in the
table 4.9 on the influence of flexibility

Table 4. 5: Flexibility on Disputes Resolutions

Statements Mean Std. Dev

Arbitration involves high levels of creativity ofi parties 3.456 0.231
creativity in dispute resolution speeds up the teatbon 3.869 0.521
process
Flexibility allows for better resolution of contta@l disputes 4.231 0.624
without creating enmity of the parties involved

Flexibility encourage parties to work together forquick 4.451 0.985
resolution of the dispute

Flexibility of the arbitration process ensuregarations in its 3.982 0.456
resolution

Flexibility allows parties to a dispute determitne pace of 2.654 0.145
dispute resolution
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The respondents agreed that creativity in dispeselution speeds up the arbitration
process and that flexibility allows for better riegimn of contractual disputes without
creating enmity of the parties involved with meafs3.869 and 4.231 respectively.
Hogler (2012) established that room for creativityen you resolve dispute with the
help of a third party, rather than going to couaswone of the benefits of arbitration.
The respondents also agreed that flexibility enagerparties to work together for a
quick resolution of the dispute with a mean of 4.44nd that flexibility of the

arbitration process ensure originations in its k#gmn with a mean of 3.982

respectively. These findings support those of Ba@id (2010) who established that
arbitration offers greater flexibility in terms obrompt settlement of national and
international disputes and restricted channelgppéal than litigation The respondents
were however indecisive as to whether flexibilitpas parties to a dispute determine
the pace of dispute resolution with a mean of 2l6&4&ever according to Freidson
(2010), arbitration ensures that both parties iawelved in each and every step of the
hearings and thus an agreement can be made fasketh& corporation of both

parties.

4.5.1: Extent of Influence of Flexibility on Arbitr ation.
The respondents were asked to what extent fletyibilithe arbitration process affects

the success of arbitration process. The respomseshawn in the table 4.10.

Table 4.6: Extent of Influence of flexibility on Arbitration

Frequency Percentage
Very great extent 13 30
Great extent 12 28
Moderate extent 7 16
Little extent 6 14
No extent 5 12
Total 43 100

The respondents who said that flexibility in thbitxation process affects the success
of arbitration process to a very great extent wadéo while 28% said to a great
extent. Those who said to a moderate extent we¥e 18% said to a little extent and

12% to no extent at all. Arbitration offers greafxibility in terms of, prompt
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settlement of national and international disputes r@stricted channels of appeal than
litigation, by ensuring that both parties are iwaa in each and every step of the
hearings (Freidson, 2010).

4.6 Influence of Neutrality on Dispute Resolution
The study sought to establish the influence of naditit on dispute resolution. The

responses are in the table 4.11.

Table 4.7: Influence of Neutrality on Dispute Resaition

Statements Mean Std. Dev

Independence of the arbitrator contribute the ssgcof dispute2.658 0.231
resolution

The impartiality of the arbitrator leads to quidkmlte resolution 2.825 0.521
The Past relationship between the arbitrators &hdreof the parties 4.215 0.231

notified in advance to determine their suitability

Arbitration process offers satisfactory solutiomslisputes 4235 0.145

Asked whether independence of the arbitrator doutei the success of dispute
resolution the respondents were neutral with a nwaB.658. According to Bok
(2011), a well known principle of arbitration thatbitrators must be and remain
independent and impatrtial from the parties, theursel and the subject matter of the
dispute. The respondents were also neutral on whetiie impartiality of the
arbitrator leads to quick dispute resolution wittmaan of 2.825. The respondents
agreed that the past relationship between theraitiis and either of the parties
notified in advance to determine their suitabililgth a mean of 4.215. This is
important because any form of connection between atbitrator and one of the
parties, compromises the level of independencethadutcome of the arbitration
process. The respondents agreed that the arbitratiocess offers satisfactory
solutions to disputes with a mean of 4.235. BokL{9Cestablished that arbitration is
conducted under the guidance that parties haveafottieir own rules and procedures

to fit the needs of their dispute in a neutral me&nn
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4.6.1: Extent of Influence of Neutrality on DisputeResolution
The respondents were asked to what extent neutnalihe arbitration process affects

the success of arbitration process. The respomseshawn in the table 4.12.

Table 4. 8: Extent of Influence of Neutrality on Dspute Resolution.

Frequency Percentage
Very great extent 10 23
Great extent 16 37
Moderate extent 7 16
Little extent 6 14
No extent 4 9
Total 43 100

From the responses, the respondents who saidehgftity in the arbitration process
affects the success of arbitration process to ya geyat extent were 23%, 37% said to
a great extent, 16% said to a moderate extent, daféfoto a little extent and 9% said
to a no extent at all. The arbitrator is requiredé impartial and independent if the
outcome of the arbitration process is to be credirid acceptable to both parties in a
dispute (Bok, 2011).

4.7: Influence of Privacy on Arbitration Success
The study sought to establish the influence of gmywvon dispute resolution. The
responses are in the table 4.13.

Table 4.9: Influence of Privacy on Arbitration Sucess

Statements Mean Std. Dev

Arbitration process runs in a private and conftggmanner  4.125 0.241
Confidentiality in arbitration enhances the goodlivdm each 4.035 0.345
party to the dispute

Privacy of arbitrations allows for quick resolutiohdisputes 3.862 0.652
Privacy ensures friendship and business is maiedaibny 3.472 0.145
disputed parties

loss of privacy in the Arbitration process jeopaed the 4.417 0.521

arbitration outcome
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On whether Arbitration process runs in a privatad aonfidential manner the
respondents agreed with a mean of 4.125. Accortingipsky (2009) private and
confidential process and ensures absolutely no imwgsbf dirty linen in public.

Whether Confidentiality in arbitration enhances goodwill from each party to the
dispute the respondents agreed with a mean of 41088 is a result that privacy of
an arbitration setting offers significant advantade participants since its efficient

and low-profile method in settling dispute (Lipsi009).

The respondents also agreed that loss of privacythe Arbitration process
jeopardizes the arbitration outcome with a meam dfL7. The respondents were
neutral on whether privacy ensures friendship amsiness is maintained by disputed
parties with a mean of 3.472. There is need forgoy as it will prevent sharing of
the conflict details to other outside parties tipustecting the companies interested
(Trank,2009).

4.7.1: Extent of Influence of Privacy
The respondents were asked the extent to whictagyivn the arbitration process

affect the success of arbitration process. Theoresgs are shown in the table 4.14.

Table 4.10: Extent of Influence of Privacy

Frequency Percentage
Very great extent 15 35
Great extent 12 28
Moderate extent 7 16
Little extent 6 14
No extent 3 7
Total 43 100

The respondents who said that privacy in the atitn process affect the success of
arbitration process to a very great extent were ,3B8%6 said to a great extent, 16%
said to a moderate extent, 14% said to a littlergxand 7% said to no extent. These
findings are consistent with those of Lipsky (20080 established that privacy of an
arbitration setting may offers significant advamsdo participants, such as it's more

business-like, efficient and low-profile methodsittling dispute.
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4.8 Successful Dispute Resolution

The respondents were asked the extent to whichayesed with the statements

below on successful dispute resolution.

Table 4.11: Successful Dispute Resolution

Statements Mean Std. Dev

Arbitration process saves quantifiable costs amahgible 3.698 0.231
costs of a construction institution

Arbitration brings out the causes of disputes e t 4.231 0.451
construction industry to avoid future conflict

There are challenges of Arbitration process in thd.256 0.245
construction industry

Opting for Arbitration method leads to timely comtibn  4.231 0.854

of construction projects

The respondents agreed on the statement thatadidnitrprocess saves quantifiable
costs and intangible costs of a construction unsbih with a mean of 3.698. Gould,
(1999) established that construction disputes emoine very expensive, considering
the finances, personnel, time lost, and the oppaywosts and thus successfully
settling the disputes save the company a lot . [bkey also agreed that arbitration
brings out the causes of disputes in the constmugtidustry to avoid future conflict
with a mean of 4.231. On whether there are chadleraj Arbitration process in the
construction industry, the respondents agreed aithean 4.256 and whether opting
for arbitration method leads to timely completidrconstruction projects with a mean
of 4.231. Gould (1999) established that a majoilehge facing arbitration in the
construction industry is the expenses that comie thi¢ dispute such as include hiring
of attorneys, expert witnesses and the disputdutsio process itself. He also cited
that settling using an arbitrator will lessen thhegedural requirements of the courts

and thus it's faster.
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CHAPTER FIVE
SUMMARY OF THE FINDINGS, DISCUSION, CONCLUSION AND
RECOMMENDATIONS
5.1 Introduction
This chapter provides the summary of the findingsnf chapter four, and also the
conclusions and recommendations of the study basdtie objectives of the study.
The objective of this study was to investigate thBuence of arbitration in the
success of dispute resolution among constructidasiry in the Nairobi County

5.2 Summary of the findings

Regarding the influence of liberty on disputes hetson, the study found out that
majority of the respondents agreed that arbitratibmws parties in a dispute to assess
the capability and qualifications of their arbitiat The study also found out that
majority of the respondents strongly agreed thrty to choose arbitrators improves
the parties’ confidence in the dispute resolutibtajority of the respondents also
strongly agreed that liberty to choose an arbitratoreases the level of acceptance in
the outcome (Award). The study further establistied majority of the respondents
agreed that provisions to attend in proxies in@eake rate of dispute resolution in
arbitration.

On the influence of flexibility on disputes resadut, the study found out that majority
of the respondents agreed that creativity in despesolution speeds up the arbitration
process and that flexibility allows for better riegimn of contractual disputes without
creating enmity of the parties involved. The studyo found out that majority of
those interviewed agreed that flexibility encourggeties to work together for a
quick resolution of the dispute. The respondentsewgowever indecisive as to
whether flexibility allows parties to a dispute eehine the pace of dispute resolution.
On the extent of influence of flexibility on arkdtion, the study found out that the
respondents who said that flexibility in the argiiion process affects the success of
arbitration process to a very great extent were 3Wite 28% of the respondents
indicated to a great extent. 16% to a moderatengxid% indicated to a little extent

while 12% to no extent at all.
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Regarding the influence of neutrality on disputesotation, majority of the

respondents were neutral that independence ofritiieadior contributes to the success
of dispute resolution. The studies also found bat tnajority of the respondents were
neutral on whether the impartiality of the arbibraleads to quick dispute resolution.
Majority of the respondents agreed that the pdatioaship between the arbitrators

and either of the parties notified in advance tieieine their suitability.

The study established that the respondents aghe¢dhe arbitration process offers
satisfactory solutions to disputes. Regarding arike of privacy on arbitration

success, the study found out that, the study eshedl that the respondents who
indicated that neutrality in the arbitration proeesfects the success of arbitration
process to a very great extent were 23%, the sftodpd out that 37% of the

respondents indicated to a great extent, 16% of régpondents indicated to a
moderate extent, 14% to a little extent while 9%h&f respondents indicated to a no

extent at all.

On the extent of influence of privacy, the studyrfd out that the respondents who
indicated that privacy in the arbitration procesteds the success of arbitration
process to a very great extent were 35%, 28% ofdbpondents indicated to a great
extent, 16% indicated to a moderate extent, 14%ated to a little extent while 7%

of the respondent indicated to no extent.

On successful dispute resolution, the study fountdtltat majority of the respondents
agreed on the statement that arbitration process spuantifiable costs and intangible
costs of a construction institution. The study aleand out that the respondents
agreed that arbitration brings out the causessgutdes in the construction industry to
avoid future conflict. On whether there are chajkes of Arbitration process in the
construction industry, the study found out that ongy of the respondents agreed
while majority of them also agreed that opting &obitration method leads to timely

completion of construction projects.
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5.3 Discussions

The study findings revealed that most of the orz@ons the respondents worked for
had been in existence for 6-10 years. The findalge showed that the majority of
those interviewed were architects and project marsahe least were quantity survey
and others. Most of the respondents had been irdhstruction industry for more
than thirty years followed by those that had exister between 15-30 years. The
respondents reported to either County Governmerny® National Highway
Authority (KenHa) or the Environmental Managemenitiority (NEMA). Majority

of the respondents’ handled between 6-10 projecta year. All the respondents

stated that their organizations tried to avoid digp from rising.

On the influence of liberty the findings showedttAabitration allowed parties in a
dispute to assess the capability and qualificatiohstheir arbitrator. Freidson
(2010) argued that parties usually agree when tfiegg a specialist who is
knowledgeable and experienced in the field of disptihe findings also revealed that
the liberty to choose arbitrators improves the ipartconfidence in the dispute
resolution. Respondents opted to choose arbitratbesthey felt were competent for
the task since increases the level of acceptantteinutcome as the findings showed
(Waddington, (2010). The findings also showed ttiegrty influenced the arbitration
process to a great extent. According to Zack (2088)pute resolution methods are
becoming more popular for resolution of disputesveen parties belonging to two

different countries because of its liberty it gives

On the influence of flexibility the study findingevealed that flexibility allows for
creativity in dispute resolution speeds up theteabon process and that flexibility
allows for better resolution of contractual disputeithout creating enmity. Hogler
(2012) established that room for creativity when yesolve dispute with the help of a
third party rather than going to court was onehef benefits of arbitration since it has
limited procedures and a judgment can be deliveastkr. This was supported by the
findings of the study that revealed flexibility encages parties to work together for a

quick resolution of the dispute.
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The findings also revealed that flexibility influsss the arbitration process to a great
extent. According to Freidson (2010), Arbitratidifieos greater flexibility in terms of,

prompt settlement of national and internationapdies and restricted channels of
appeal than litigation, by ensuring that both gartare involved in each and every

step of the hearings

On neutrality the findings showed that past retatfop between the arbitrators and
either of the parties is notified in advance. Tikisnportant as was concluded by Bok
(2011) that any form of connection between theteatdr and one of the parties,
compromises the level of independence and the meoaf the arbitration process.
The findings showed that neutrality affected tHateation process to a great extent as
was revealed by Bok (2011) who cited that arbitr&gaequired to be impartial and
independent if the outcome of the arbitration psscis to be credible and acceptable

to both parties in a dispute.

On the influence of privacy on the arbitration mss the study findings showed that
arbitration process runs in a private and confidémbhanner. This findings support
those of Lipsky (2009) who concluded that privatel @onfidential process ensures
absolutely no washing of dirty linen in public. TRéndings revealed that loss of
privacy in the Arbitration process jeopardizes #mbitration outcome. The findings
established that there is need for for privacyt agli prevent sharing of the conflict
details to other outside parties thus protectirgdbmpanies interested (Trank,2009).
The findings revealed that privacy influences thgteation process to a great extent
as was cited by Lipsky (2009) who established tpavacy of an arbitration setting
may offers significant advantages to participasisch as it's more business-like,

efficient and low-profile method in settling disput

On successful dispute resolutions, the findingsaglibthat the arbitration process
saves quantifiable costs and intangible costs @bmstruction institution. Gould,
(1999) established that construction disputes emoine very expensive, considering
the finances, personnel, time lost, and the oppdytucosts. The findings also
revealed that there are challenges of Arbitratimcess in the construction industry

and that arbitration leads to timely completiorcofstruction projects.
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Settling using an arbitrator will lessen the praged requirements of the courts and
thus it's faster process (Gould, (1999).

5.4 Conclusions of the Study

The study made the following conclusions:

From the findings the study concludes that libagyan important aspect of the
arbitration process. Liberty of the arbitrationlirgnces the process to a great extent.
The study also concludes that liberty is popularrisolution of disputes between

parties belonging to two different countries beeaoisits liberty it gives.

On the influence of flexibility, the study conclgéhat flexibility is an important
aspect of the arbitration process. The study coleduhat it influences the process to
a great extent. The findings are show that fletibiencourages creativity and

promotes a faster resolution.

The study concludes that neutrality as an imporgepiect of the arbitration process
influences the process to a great extent. The sigty concludes that impartiality in
judgments brings about a fair and credible judgntbat will be accepted by both

parties.

The study concludes there is need for privacy énatbitration process as it influences
the process to a great extent. The study also wdesl that privacy prevents

publicizing of the dispute case and thus protediiregoperations of the organizations.

5.5 Recommendations

The study makes the following recommendations.

1. From the findings it was established that onehefrhajor benefit of the arbitration
was the expenses that were associated with theitdisphe study established that
through liberty of the arbitration process, pariies dispute were allowed to assess
the capability and qualifications of their arbitgtit improved the parties’ confidence
in the dispute resolution and that Liberty to cheas arbitrator increases the level of
acceptance in the outcome (Award). The study tbezefecommends that the
construction industry adopts more of the arbitragiwocess in solving its disputes so
as to reduce the costs and time that are assodciatiedhe court processes and thus

resolving the conflicts faster so as to ensurelfirmempletion of the projects.
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2. On flexibility the study established that arbiivatinvolves high levels of creativity
on all parties which speeds up the arbitration @ssc flexibility allows for better
resolution of contractual disputes without createmgmity of the parties involved,
flexibility encourage parties to work together foguick resolution of the dispute and
that flexibility of the arbitration process ensumsginations in dispute resolution.
The findings of the study also revealed that sofrtbe@respondents did not include a
section on a potential dispute resolution mechanisitne contract agreement. This
can be very risky and lead to losses should a icordrise. The study therefore
recommends that these organizations draft up adstthat will include a section on a

potential dispute resolution mechanism.

3. On neutrality the study established that the Rdationship between the arbitrators
and either of the parties was notified in advamcddtermine their suitability and that
arbitration process offers satisfactory solutiamslisputes. The study also established
that Independence of the arbitrator may not necidsszontribute the success of
dispute resolution and that the impartiality of Hreitrator may lead to quick dispute
resolution. This study therefore recommends thatetsure confidence in the
arbitration process and increase the chances eptace of the arbitration outcome,

neutrality of the arbitrators is key and needseamobtified early.

4. The study established that, confidentiality ini@abion enhances the goodwill from
each party to the dispute, privacy of arbitrati@®ws for quick resolution of
disputes, privacy ensures friendship and businessaintained by disputed parties
and that loss of privacy in the arbitration precgopardizes the arbitration outcome.
This study therefore recommends that the parties dspute maintain high levels of

confidentiality.

5. The study established that arbitration processedsaguantifiable costs and
intangible costs of a construction institution, idtion brings out the causes of
disputes in the construction industry to avoid fataonflict, there are challenges of
arbitration process in the construction industrgl #rat opting for Arbitration method
leads to timely completion of construction projedhke study therefore recommends

that more parties resort to arbitration to save eyaand decongest Kenyan Courts.
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5.6 Suggested Areas for Further Research

1. The purpose of this study was to investigate ittiieence of arbitration in the
success of dispute resolution among constructidastmy in the Nairobi County. The
study focused on the construction industry alond tus the findings cannot be
generalized across all industries. This study foeeerecommends that in the future a
study on the same be conducted across all the tigdirs the economy so as to

generalize the findings.

2. The study investigated the influence of arbitmatalone. In the future a study
should be done to evaluate the embracing of eWectise of alternative dispute
resolution in organizations. This will be important analyzing how effective the

process is and what changes need to be madesipglations.
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APPENDIX |
LETTER OF TRANSMITTAL OF DATA COLLECTION INSTRUMENT S

Robert Nguyo Ndirangu
University of Nairobi
NAIROBI, KENYA

Dear respondent,

RE: INFLUENCE OF ARBITRATION ON DISPUTE RESOLUTION IN

CONSTRUCTION INDUSTRY -
| thank you for your willingness to participatethis research. My names are Nguyo

Ndirangu and I'm pursuing a Master’s degree in €&bPlanning and Management at
the University of Nairobi. You have been selectedthe purpose of the study, given
the role you play in the construction industry. Eached questionnaire is aimed at
determining the influence of arbitration on dispugsolution in the construction

industry .Kindly take time to complete the questiaime and your genuine response
will be appreciated .High level of confidentialiyill be assured and the information

obtained will be used purely for academic reasons.

Thank you in advance

Yours faithfully,

Nguyo Ndirangu.

University of Nairobi
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APPENDIX II:
QUESTIONNAIRE FOR SENIOR CONSTRUCTION EXPERTS
You are kindly requested to complete the questimartzonestly and possible give as much
details as possible. Where possible tick approgiyiat
INFLUENCE OF ARBITRATION AS A DISPUTE RESOLUTION ME THOD IN THE
KENYAN CONSTRUCTION INDUSTRY.
Part 1: General information

1. Name of your organizational (Optional)

2. Number of years that the organization has beewrigtence
Below 5 years ( ) 6-10 years ( )
11-15 Years ( ) above 16 years( )

3. What is your position within the construction compérojects you are working for at
the moment?
Construction Manager  ( ) Architect ( )  Quansturvey ( )
Other (Please specify) ( )

4. How many years have you worked in the construciimfustry.

Below 5 years ( ) 6-15 years ( )
15-30 Years ( ) above 30 years( )

5. Which regulatory body do you report to? Pleasentifieall that apply

Environmental Management Authority (NEMA) ( )
Kenya National Highway Authority (KenHa) ( )
County Government ( )
Other (Please specify) ( )

6. How many construction projects do you participatamnually on average?
Below 5 ( ) Between 6-10 ( ) 11 and Above ( )
7. Do you include a section on a potential disputoligion mechanism in the contract
agreement before starting a project?
Yes( )No( )
If yes, What dOBS It SAY?.....cccieiiiii i sttt aeaa e e e e e

8. Do you try to avoid disputes arising?
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Yes ( ) No( )
If yes, Please indentify a few strategies you empd avoid disputes

PART 3: INFLUENCE OF LIBERTY ON DISPUTES RESOLUTION

9. Below are several statements on liberty and howflizences the success of arbitration
process in the construction industry. Kindly inde#he extent to which you agree with
each. (Please use a scale of 1-5 where 1= straliggygree, 2= disagree, 3= neutral, 4=

agree and 5= strongly agree)

Statements 1 2 3 4 5

Arbitration allows parties in a dispute to asséssdapability|

and qualifications of their arbitrator

Liberty to choose an arbitrators improves the parti

confidence in the dispute resolution

Liberty to choose an arbitrator increases the legk

acceptance in the outcome (Award)

Provisions to attend in proxies increases the ohtdispute
resolution in arbitration

10.In general, to what extent does flexibility in thebitration process affect the success of

arbitration process?

Very great extent ( )
Great extent ( )
Moderate extent ( )
Little extent ( )
No extent ( )
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PART 3: INFLUENCE OF FLEXIBILITY ON DISPUTES RESOLU TION

11.Below are several statements on flexibility and hawinfluences the success of
arbitration process in the construction industrindty indicate the extent to which you
agree with each. (Please use a scale of 1-5 whesdrdngly disagree, 2= disagree, 3=

neutral, 4= agree and 5= strongly agree)

Statements 1 2 3 4 5

Arbitration involves high levels of creativity ofi parties

What existence does creativity in dispute resofuipeeds

up the arbitration process?

Flexibility allows for better resolution of conttaal

disputes without creating enmity of the partiesimred

Flexibility encourage parties to work together #éoquick

resolution of the dispute

Flexibility of the arbitration process ensuregarations in

its resolution

Flexibility allows parties to a dispute determithe pace

of dispute resolution

12.In general, to what extent does flexibility in thgbitration process affect the success of

arbitration process?

Very great extent ( )
Great extent ( )
Moderate extent ( )
Little extent ( )
No extent ( )
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PART 4: INFLUENCE OF NEUTRALITY ON DISPUTE RESOLUTI ON

13.Below are several statements on neutrality andibovluences the success of arbitration
process in the construction industry. Kindly inde#he extent to which you agree with
each. (Please use a scale of 1-5 where 1= straliggygree, 2= disagree, 3= neutral, 4=

agree and 5= strongly agree)

Statements 1 2 3 4 5

Independence of the arbitrator contribute the assgcof

dispute resolution

The impartiality of the arbitrator leads to quickspmlte

resolution

Is the Past relationship between the arbitratods either of

the parties notified in advance to determine theitability

Arbitration process offers satisfactory solutiooglisputes

14.In general, to what extent does neutrality in thateation process affect the success of

arbitration process?

Very great extent ( )
Great extent ( )
Moderate extent ( )
Little extent ( )
No extent ( )
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PART 5: INFLUENCE OF PRIVACY ON ARBITRATION SUCCESS

15.Below are several statements on privacy and hamflitences the success of arbitration
process in the construction industry. Kindly inde#he extent to which you agree with
each. (Please use a scale of 1-5 where 1= straliggygree, 2= disagree, 3= neutral, 4=

agree and 5= strongly agree)

Statemen! 1 2 3 4 5

Arbitration process runs in a private and configdmhanne

Confidentiality in arbitration enhances the goodivitom
each party to the dispute?

Privacy of arbitrations allows for quick resolutiohdisputes

Privacy ensures friendship and business is makdaioy
disputed parties

loss of privacy in the Arbitration process jeopaed the
arbitration outcome

16.In general, to what extent does privacy in theteabon process affect the success of

arbitration process?

Very great extent ( )
Great extent ( )
Moderate extent ( )
Little extent ( )
No extent ( )

PART 6: SUCCESSFUL DISPUTE RESOLUTION
17.Below are several statements on successful ofratibim process in the construction
industry. Kindly indicate the extent to which yogree with each. (Please use a scale of

1-5 where 1= strongly disagree, 2= disagree, 3trakd= agree and 5= strongly agree)

Statements 1 2 3 4 5

Arbitration process saves quantifiable costs am@ngible
costs of a construction institution

—

Arbitration brings out the causes of disputes ime
construction industry to avoid future conflict

What is the challenge of Arbitration process in¢beastruction
industry

Opting for Arbitration method leads to timely cormtpbn of
construction projects

THANK YOU FOR YOUR ASSISTANCE
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