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ABSTRACT

The concept of Responsibility to Protect can be attributed to the international community’s
failure in the 1990°sto respond to the genocide in Rwanda and later to prevent the atrocities in
Kosovo. As a result, the international community was forced not only to look at how to
prevent mass atrocities within states, but also how the international community should
respond to internal state conflicts. However, since its conception, the concept has not been
applied consistently, as it has been considered by some to be a violation of state sovereignty.
This paper will look at the concept of state sovereignty and its historical development over
the centuries. It will then critically examine the concept of Responsibility to Protect, and the
successful and failed application in Kenya and Syria respectively. The paper will then call for

the establishment of the concept in Treaty Law.



INTRODUCTION

1. Background

Defining the concept of state sovereignty is difficult, due to its wide range of meanings,
varied applicability and the general lack of understanding to what it actually entails.* The
Oxford dictionary defines sovereign as:

¢...one who has supremacy or rank above, or authority over, other; a superior; a ruler,
a governor, lord or master;’ ‘the recognised supreme ruler of a people or country;” ‘of

power, authority’ 2

Alain de Benoist defined the term sovereignty in two ways: the first definition applies to
supreme public power, which has the right and, in theory, the capacity to impose its authority
in the last instance.® The second definition refers to the holder of legitimate power, who is
recognized to have authority.* The first definition applies to national sovereignty expressed in
the independence of an entity to act on popular will, whereas the second definition is
associated with the power and legitimacy.® Krasner® identified four categories of meanings
associated with sovereignty. The first definition outlines domestic sovereignty.” Domestic
sovereignty is defined as the absolute authority of the sovereign to determine the affairs of a
given jurisdiction. ® Interdependence sovereignty, essentially associated with globalization, is
the ability of the state to effectively regulate what goes in and out of its borders. °®
International legal sovereignty refers to the recognition conferred to a state by members of
the international community, necessary for a state to enjoy the full benefits associated with
statehood. '° This type of sovereignty allows for diplomatic privileges, juridical equality,
membership in international organizations, and the right to enter treaties and secure sovereign

loans. *Lastly, Westphalian sovereignty, as described by Krasner, refers to immunity from

! Kelleh, F. (n.d.). The Changing Paradigm of State Sovereignty in The International System.

% Sovereignty [Def. 1]. (n.d.).Oxford Dictionary Online. In Oxford Dictionary. Retrieved August 10 2014, from
http://www.oxforddictionaries.com/

% De Benoist, Alain, Translated by Julia Kostova, “What is Sovereignty? from “Qu’est-e que la souveraineté?”
Eléments, no. 96 (1999): 99

* De Benoist, supra note 3

® Kellah, supra note 1

® Stephen D. Krasner, Sovereignty: Organized Hypocrisy. (Princeton: Princeton University Press, 1999),11-24
7 Krasher, supra note 6

8 Krasner, supra note 6

® Krasner, supra note 6

10 Krasner, supra note 6

1 Krasner, supra note 6
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external interference in the domestic affairs of the state. *? In this regard, Westphalian and the
international legal sovereignty relate to the rights of a state against outsiders and involve
issues of authority and legitimacy, but exclude control. ** On the other hand, domestic
sovereignty involves both the recognition of authority structures inside the state and the
state’s control over its affairs. ** Interdependence in sovereignty is solely concerned with a

. 1
state’s control over its borders.

The history of state sovereignty has been characterized by a constant state of change. ® The
integral principles of sovereignty, such as non-intervention, territorial integrity, and absolute
power within the confines of a state, have been re-evaluated time and time again in light of

new challenges to ensure that they remain relevant to the needs of any given time. *’

Debates about the legitimacy of military action by outside actors to address issues within the
jurisdiction of a sovereign state have been an integral part of evolution of the international
system.®In the nineteenth century, states predominantly in Europe intervened in the internal
affairs of others either to rescue their own citizens from potential harm or to protect religious
and national minorities vulnerable to persecution.*® This political practice came to be known
as ‘humanitarian intervention’. 2 However, enshrining this practice in international law was
strongly opposed.*During the formation of the UN Charter, the overwhelming objective of
statesmen and lawyers was to limit the legitimate pretexts for engaging in war to cases of
self-defence or collective secutiry.?> The UN Charter therefore remains silent on the
question of whether states can use military force to address a humanitarian crisis occuring
within the sovereign jurisdiction of another.? In the latter part of the 20™ century, a series of
developments contributed to a more permissive context for intervention by outside actors
when humanitarian crises shocked the international conscience.?* These include the rise of

international human rights instruments; the increased vulnerability of civilians in the context

12 Krasner, supra note 6
13 Kellah, supra note 1
1% Kellah, supra note 1
15 Kellah, supra note 1
16 Kellah, supra note 1
7 Kellah, supra note 1
18 Welsh, supra note 18
1% Welsh, supra note 18
2\Welsh, supra note 18
Z\Welsh, Supra Note 18
Z\Welsh, Supra Note 18
Z\Welsh, Supra Note 18
#\Welsh, Supra Note 18



of civil conflict; the global and instantaneous access to information which can serve to
heighten popular awareness of human suffering; and the greater willingness of the UN
Security Council to define instances where such atrocities are occurring as ‘threats to
international peace and security’.?* Following the genocide in Rwanda and the war in the
Balkans in the 1990s, the international community began a new debate on the legitimacy of

intervention for humanitarian grounds.?

In his Millennium Report of 2000 ?’, former Secretaty General Kofi Annan put foreward a

challenge to Member States:

"If humanitarian intervention is, indeed, an unacceptable assault on sovereignty, how
should we respond to a Rwanda, to a Srebrenica, to gross and systematic violation of

human rights that offend every precept of our common humanity?" %

His objective was to avoid the twin failures in Rwanda and Kosovo, and to find a new
consensus within the international community over the legitimacy of action to protect
civilians from mass atrocities.? In 2001, the Canadian-sponsored International Commission
on Intervention and State Sovereignty (ICISS), took up Annan’s challenge and set out to
determine when coercive action against another state for humanitarian purposes could be
legitimate.® ICISS’s main contibution to the debate was primarily conceptual: the language
moved from a ‘right of intervention’, which focused on coercive measures of interveners, to a
‘responsibility to protect’, which focused more on the individuals subject to harm’.*'In its
report, the Commission also found that sovereignty not only gave the State the right to
control its affairs, it also conferred on the State primary responsibility for protecting its

citizenry within its borders. *? In cases where a State fails to protect its people — either

%\Welsh, Supra Note 18
Z\Welsh, Supra Note 18
2" "We the People's' The Role of the United Nations in the 21st Century. New York: Published by the United
g\slations, Department of Public Information. www.un.org
lbid
“\Welsh, Supra Note 18
\Welsh, Supra Note 18
3 International Commission on Intervention and State Sovereignty, The Responsibility to Protect . (2009).
Ottawa, Canada.
% An Introduction to the Responsibility to Protect, supra note 31
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through lack of ability or lack of willingness — the responsibility shifts to the international

community to protect the citizens of the State. *

The Commission argued that contemporary sovereignty is no longer merely about undisputed
control over territory, but rather a conditional right dependant upon a state’s respect for a
minimum standard of human rights.** For the Commisison, intervention is permissible — and
an integral part of sovereignty, if it is aimed at protecting civilians from mass violations of

their human rights.*

The concept of Responsibility to protect therefore stipulates that: *
1. The State carries the primary responsibility for the protection of populations from
genocide, war crimes, crimes against humanity and ethnic cleansing.
2. The international community has a responsibility to assist States in fulfilling this
responsibility.
3. The international community should use appropriate diplomatic, humanitarian and
other peaceful means to protect populations from these crimes. If a State fails to
protect its populations or is in fact the perpetrator of crimes, the international
community must be prepared to take stronger measures, including the collective use

of force through the UN Security Council .’

Following the wave of violence in Kenya brought about by the December 2007, the

international community reacted swifly in applying the concept od Responsibility to Protect.

The international community did this through a African Union mandated mediation team

which was tasked to reach a power sharing agreement between the two opposing parties.has

mission has been hailed as a model of diplomatic action under Responsibility to protect.This

3An Introduction to the Responsibility to Protect, supra note 31

*Welsh, Supra Note 18

*\Welsh, Supra Note 18

%An Introduction to the Responsibility to Protect, supra note 31

37 An Introduction to the Responsibility to Protect, supra note 31

% A Toolkit on the Responsibility to Protect. (n.d.). International Coalition for the Responsibility to Protect.
3 A Toolkit on the Responsibility to Protect, supra note 38



Another successful implementation of Responsibility to Protect is during the civil war in

Guinea. ** On 28 September 2009, government forces opened fire at peaceful protestors in a

stadium at Conarky which resulted to 1400 civilians wounded, 140 civilian deaths and

allegations of widespread sexual violence and rape.-interrupted-a-peaceful-political-protestin

that day led to allegations of crimes against humanity, and assertions that the ruling military

government had assembled private militias around ethnic lines prior to the attacks.Fhe

priorto-the-attack-emerged. * This led to a mediation effort and the imposition of sanctions,

led by the Economic Community of West African States (ECOWAS) and the African Union,

initiated-a-mediation-effort-and-impesed-econemic-sanetions- which quickly led to the

formation of a unity government. measures-which-guickly-led-to-the formation-ofa-unity
government** ECOWAS has since been praised for its quick response to the situation and

resolving a matter that could have escalated to a deadly, long-standing conflict.facHitating-a
it ; ; 45

In Sri Lanka, during the final days of the civil war, violence dramatically intensified thus

trapping hundreds of thousands of civilians without access to basic necessities or

humanitarian aid.

without-aceess to-basie-necessities-or-humanitarian-aid- *° The government failed to uphold its
obligations under Responsibility to Protect and was ultimately responsible for a large number

of civilian deaths, even though it claimed its actions were aimed at stopping acts of terrorism.
*" During this time, the United Nations was criticized for its limited efforts to hold the

government accountable to likely war crimes and crimes against humanity. *® The unfortunate

“0 A Toolkit on the Responsibility to Protect, supra note 38
1 A Toolkit on the Responsibility to Protect, supra note 38
“2 A Toolkit on the Responsibility to Protect, supra note 38
“3 A Toolkit on the Responsibility to Protect, supra note 38
4 A Toolkit on the Responsibility to Protect, supra note 38
5 A Toolkit on the Responsibility to Protect, supra note 38
“ A Toolkit on the Responsibility to Protect, supra note 38
T A Toolkit on the Responsibility to Protect, supra note 38
“8 A Toolkit on the Responsibility to Protect, supra note 38



in the country was later cited as a grave failure of the UN to effectively respond to early

warning signs.

A

-* The civil war in Syria is

also considered as a failure of Responsibility to Protect. *° As atrocities continue, the
international community has reacted with economic, diplomatic, and political measures.

However, the UN’s failure to come up with a more robust action and China and Russia’s

repeated use veto, have generated criticism from states, UN officials and the civil society.;

2. Problem Statement

The Responsibility to Protect in essence, is a concept established to prevent and stop
genocide, war crimes, ethnic cleansing, and crimes against humanity. %> The concept is not a
law, but rather a political commitment to guide states, sub-regional, regional and international
arrangements in protecting populations from these crimes and violations. > The concept tries
to find an answer to the question on how mass atrocities can be prevented, how effective
reaction can be deployed to end mass atrocities, and how states and communities should

rebuild if an intervention has been executed.>

Responsibility to Protect seeks to avoid and address cases of mass atrocities within the
confines of nation states. But to date, the principle has not been applied consistently.
Questions therefore arise as to why the concept has not been applied consistently and
effectively in the diverse countries experiencing severe internal conflict.. In the practical
examples noted above, the international community reacted swiftly and effectively in Kenya
and Guinea using diplomatic measures, mediation, and sanctions. However this was not the
same in Syria and Sri Lanka, where the UN and the international community has been

criticised for not reacting as fast or effectively to prevent or stop grave human rights

“ A Toolkit on the Responsibility to Protect, supra note 38

50 A Toolkit on the Responsibility to Protect, supra note 38

®L A Toolkit on the Responsibility to Protect, supra note 38

2 A Toolkit on the Responsibility to Protect, supra note 38

%3 A Toolkit on the Responsibility to Protect, supra note 38

* Trijsburg, S. (2009, January 1). Prospects for Future Effectiveness of the Responsibility to Protect: R2P in
reality, how to end mass atrocities once and for all?



violations. This study seeks to interrogate the reasons for the inconsistent application of the
Principle of Responsibility to Protect

For its optimal and consistent application, the concept should firmly be embedded and

entrenched in international law.

3. Research Obijectives

Broad objective

i.  The broad objective of this study is to make proposals for the incorporation of the
concept of Responsibility to Protect in treaty law to enable consistent application and

for its operationalization in deserving cases.

Specific objectives

i.  Todiscuss the concept of state sovereignty, especially its progressive development in
historical perspective.

ii.  Tocritically examine the concept of Responsibility to Protect

4. Research Questions
i.  Why has the concept of Responsibility to Protect been applied successfully in some

cases of internal conflict and why has its application been opposed in other instances?
ii. How should the concept of Responsibility to Protect be entrenched in treaty law to

ensure its effective and consistent application in deserving internal conflict situations?

5. Hypothesis

Responsibility to Protect is a concept created to specifically protect civilians from genocide,
war crimes, crimes against humanity and ethnic cleansing. However, to date, the concept has
not been applied consistently, and many people have been affected by genocide, war crimes,
crimes against humanity and ethnic cleansing. Until the concept is fully embraced by the
international community and until it is entrenched sufficiently within international law, then
its application in internal conflict situations will continue to be erratic. There will also be no

guarantee that the international community will respond as desired.



6. Rationale

A critical examination of Responsibility to Protect vis-a-vis state sovereignty is important
because state sovereignty has been used as an argument not to intervene during times of
crises. Take for instance Syria; the country has been embroiled in civil war since March
2011.%° To date, according to the Syrian Observatory for Human Rights, more than 100,000
people have been killed since the start of the Syrian conflict.”® Resolutions have been
brought before the UN Security Council to intervene in the crises but China and Russia have
used their Veto power to block any form of intervention. One of the factors for the veto votes
include China’s traditional policy of non-interference as entrenched in the UN Charter in
dealing with matters of international peace and security through the Security Council.”” In an
article in Xinhua, a state-owned media outlet in China, entitled “China, Russia uphold
peaceful approach by vetoing Syria resolution”, states:
“The draft resolution, tabled by France, Britain, Germany and Portugal, was seen as
a tool to interfere in Syria’s internal affairs, as it only advocated sanctions or threat
of sanctions against Syria and made no reference to any measures encouraging a
peaceful settlement through dialogues among all the parties concerned. Non-
interference is one of the fundamental principles enshrined in the UN Charter and
also included in the Five Principles of Peaceful Co-existence. Intervention in a
sovereign country’s internal affairs is detrimental to the peaceful settlement of its
problems.>®
Russia does concur with China that any form of intervention would be an erosion of Syria’s

sovereignty and would go against the principle of non-interference.

55Syria Profile. (n.d.). Retrieved July 10, 2014, from British Broadcasting Corporation:
http://www.bbc.co.uk/news/world-middle-east-14703995

56Syrian war death toll pegged at over 100,000. (n.d.). Retrieved July 10, 204, from CBC News World:
http://www.cbc.ca/news/world/syrian-war-death-toll-pegged-at-over-100-000-1.1369770

%"Cing-Mars, E. (n.d.). UN Security Council Fails to Uphold its Responsibility to Protect Syria. Retrieved July
10, 2014, from International Coalition for Responsibility to Protect: http://icrtopblog.org/2011/10/07/un-
security-council-fails-to-uphold-its-responsibility-to-protect-in-syria/

*8 Guanqun, W. (n.d.). China, Russia uphold peaceful approach by vetoing Syria draft resolution. Retrieved July
10, 2014, from Xinhua English News: http://news.xinhuanet.com/english2010/indepth/2011-
10/05/c_131175590.htm
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http://icrtopblog.org/2011/10/07/un-security-council-fails-to-uphold-its-responsibility-to-protect-in-syria/
http://icrtopblog.org/2011/10/07/un-security-council-fails-to-uphold-its-responsibility-to-protect-in-syria/
http://news.xinhuanet.com/english2010/indepth/2011-10/05/c_131175590.htm
http://news.xinhuanet.com/english2010/indepth/2011-10/05/c_131175590.htm

Therefore, mass atrocity crimes have continued in Syria because preference of non-
interference and state sovereignty have trumped the responsibility of the international

community, acting through the UN Security Council, to protect civilians.*®

However, if you compare this with the situation in Kenya, where the concept was applied
effectively with no arguments of state sovereignty being put into play. The main focus of the
international community was to stop the crisis and to stop human suffering. The international
community therefore implemented diplomatic measures, which eventually brought back

peace and stability in the country.

This study is therefore important because it calls for the establishment of the concept in treaty

law. This will ensure the consistent application of the concept.

Literature Review

The International Commission on Intervention and State Sovereignty report (ICISS) © is the
primary document that outlines the principle of Responsibility to Protect. The document
attempted to develop a global political consensus on how to move from action to inaction
within the international system and particularly through the United Nations by building
consensus around three central ‘responsibilities’ international actors have toward alleviating
egregious human suffering — the responsibilities to prevent, to react and to rebuild —

collectively known as the Responsibility to Protect.

The report’s message is simple — state sovereignty implies responsibility and the primary
responsibility for the protection of people first lies with the state itself. According to the
report, when a state signs the U.N. Charter, it accepts certain responsibilities, most
importantly a conception of sovereignty as a responsibility. Where states are unwilling or
unable to protect its citizens from grave harm, the principle of non-interference as established
in the UN Charter yields to the Responsibility to Protect. ®*According to the report, state
sovereignty remains important, but it requires that the international community judge and

evaluate this sovereignty in light of modern human rights norms.

Cing-Mars, E. (n.d.). UN Security Council Fails to Uphold its Responsibility to Protect Syria. Retrieved July
10, 2014, from International Coalition for Responsibility to Protect: http://icrtopblog.org/2011/10/07/un-
security-council-fails-to-uphold-its-responsibility-to-protect-in-syria/

0 An Introduction to the Responsibility to Protect, supra note 31

TAn Introduction to the Responsibility to Protect, supra note 31
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With this regard, the report focuses on what should be done to protect people in dire need and
the responsibilities of various actors to afford such protection. It outlines the actions to be
taken and responsibilities under the ‘Elements of Responsibility to Protect’ section. The
document therefore provides a detailed report on the concept of Responsibility to Protect, its
elements, and the new definition of sovereignty. It does not however interrogate the concept
in relation to its perceived erosion of state sovereignty. Neither does it advocate for its

implementation in treaty law. This research will examine these issues.

Gareth Evans, in his book “The Responsibility to Protect Ending Mass Atrocity Crimes Once
and for All.”%2 advocates for the worldwide adoption and application of the concept of
Responsibility to Protect. Evans was the Co-Chair of the ICISS (2000-01), which initiated the
Responsibility to Protect concept. He looks at the scope and application of the Principle and
urges the international community to strategically operationalize the principle in all its facets
and to build political will to act. Evans begins by taking a chronological account of the
development of Responsibility to Protect and assesses the prospects of its implementation.
According to Evans, when the ICISS report was first published in the immediate aftermath of
tragedy of September 11, international policy and academic focus was elsewhere and ‘the
report seemed likely to disappear without a trace’.%® Evans expresses his frustration in the
international community’s slow response to mass atrocities. To him, the aim of the
international community is to prod policy-makers into doing the "right thing" when faced
with such crises—or, at the very least, to make it more difficult for them to stand aside.
Throughout the book, Evans demonstrates that Responsibility to Protect is a multifaceted
political and diplomatic agenda, with an variety of military and non-military tools which can
support states and the international community in developing the capacity to protect their
own citizens — thus preventing the commission of mass atrocities — but also the responsibility

to rebuild societies after any intervention or conflict.

Evans book outlines and discusses the elements of Responsibility to Protect. These are
Responsibility to Build, Responsibility to React and Responsibility to Rebuild. Evans book

is beneficial to this research because it is more detailed than the ICISS report. He goes more

%2 Evans, G. (2008). The Responsibility to Protect Ending Mass Atrocity Crimes Once and For All. Washington:
Brookings Institution Press.
% Evans, supra note 62
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in depth by defining and explaining what the elements are, the tools or strategies that fall
under each element, and giving ideas and proposals for conflict resolution, violence
prevention and the strengthening of human rights. His book however does not advocate for
the entrenchment of Responsibility to Protect in treaty law.

Bellamy, in his article, “The Responsibility to Protect and the Problem Of Military
Intervention®n”, addresses misconceptions of military intervention. Bellamy states that there
is a common belief among governments that Responsibility to Protect is a more sophisticated
way of conceptualizing and thus legitimizing humanitarian intervention. He states that since
2005, it has been widely suggested that Responsibility to Protect legalizes non-consensual
intervention potentially without the sanction of the UN Security Council. In this regard,
governments continue to suspect that Responsibility to Protect is simply a ‘Trojan horse’®
for the legitimization of unilateral intervention. Bellamy’s article is beneficial to this research
because his principle aim of writing it is to clarify what Responsibility to Protect says about
military intervention and what it can contribute in practice. To do this, he first seeks to clarify
the meaning of the concept by identifying the principle roots in two related but quite different
contexts; the notion of sovereignty as a responsibility and the debate about unilateral
humanitarian intervention sparked by, the North Atlantic Treaty Organization (NATO) 1999
intervention in Kosovo. He states that the tensions between these two distinct roots go some
way towards explaining the confusion about the relationship between Responsibility to
Protect and military intervention. He states that the first step of translating Responsibility to
Protect from words into deeds is by clearly understanding what the principle does and does
not say about the use of non-consensual military intervention for humanitarian purposes. He
emphasizes what policy says with regards to military intervention; that the UN Security
Council has to authorize such use of military force and that Responsibility to Protect does not
set out criteria for the use of force beyond the four threshold crimes of genocide, war crimes,
ethnic cleansing and crimes against humanity. The Council should also assume responsibility
in cases where the host state is manifestly failing to protect its citizens. He argues that
continuing confusion about military intervention and Responsibility to Protect helps neither

the principle itself or those charged with making difficult decisions about how best to prevent

% Bellamy, A. J. (2008), The Responsibility to Protect and the problem of military intervention. International
Affairs, 84: 615-639. doi: 10.1111/j.1468-2346.2008.00729.x
%%a rhetorical vehicle for increased self-interested invasions by powerful international actors
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genocide and mass atrocities and protect potential victims. Bellamy’s article however does
not explain how the concept can be entrenched in treaty law.

Nagan and Haddad’s article, “Sovereignty in Theory and Practice”®®

, chronicles the theory
and practice of sovereignty from the perspective of leading thinkers, philosophers, and
International treaty law. They begin by looking at the historical context by examining
sovereignty theories and definitions from philosophers such as Jean Bodin, Thomas Hobbes,
and John Austin. The authors then proceed to examine the definition of sovereignty in
international law after the First and Second World War and the eventual limitations placed on
sovereignty during the Nuremberg Tribunal. They then look at the formation of the United

Nations and the United Nations Charter which placed limits on its member’s sovereignty

while at the same time asserting sovereignty through membership to the organisation.

The article is beneficial to this paper because it gives a detailed historical overview of
sovereignty and details its development. The authors do not however touch on the new
definition of sovereignty as defined in the ICISS document, which is sovereignty as a

responsibility.

In her article, “Cosmopolitan Sovereignty”®’, Holli Thomas argues that globalisation and the
progressive acceptance of human rights norms has produced a critical need for the principle
of sovereignty to be rethought and redefined. The author argues that sovereignty should be
redefined in a manner that links state power and a legitimate right to rule to the protection
and provision of human rights and human capabilities for all citizens. The author argues that
sovereignty should be shared with local, regional, and global authorities which would result
in a kind of ‘cosmopolitan sovereignty’ where every individual is protected and provided for

through a network of overlapping institutions of legitimate governance.

The article is beneficial because the author supports the new definition of sovereignty, that is,
sovereignty as a responsibility, and argues that sovereignty should be viewed as dependant
and conditional upon states protecting the well-being, dignity and human rights of its
citizenry. She however fails to advocate for the entrenchment of the new definition of the

definition in treaty law.

% Winston P. Nagan & Aitza M. Haddad, Sovereignty in Theory and Practice, 13 San Diego Int'l L.J. 429
(2012), available at http://scholarship.law.ufl.edu/facultypub/293

7 Thomas, H. (2004, October). Cosmopolitan Sovereignty. Institute for Citizenship and Globalisation Deakin
University. Adelaide, Australia.
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In his article, “With Great Power Comes Great Responsibility? The Concept of the
Responsibility To Protect Within the Process of International Law-making®¢, Payandeh
notes that Responsibility to Protect is usually regarded as a legal norm or as an emerging
norm of customary international law although proponents of this approach have failed to
provide much evidence of the existence of its legality or as an emerging norm of customary
international law. She rejects this understanding of responsibility to protect. She instead
argues that Responsibility to Protect cannot be understood as an emerging international legal
norm, and any such characterisation is misleading. She notes that not all aspects of the
concept are fit to be translated into legal rights and obligations. The concept is construed as a
comprehensive framework for the prevention and containment of massive human rights
violations and as such cannot in its entirety become a legal norm. She also notes that from a
legal perspective, it is not clear how the term responsibility fits into jurisprudential
categories. In technical legal terms, a responsibility cannot be equated with a duty. Duty and
responsibility must generally be understood as two distinct legal concepts. According to her,
single elements of the concept possibly could be translated into single rights and duties. This

however does not make the concept as such a suitable candidate for a legal norm.

Customary international law, as codified in Article 38(1)(b) of the Statute of the International
Court of Justice, requires a repeated conduct of states that amounts to state practice and a
corresponding belief that this conduct is required by law, (opino juris). Notwithstanding the
general difficulty of identifying these elements, it is particularly problematic to recognise
them in the context of responsibility to protect. An attempt can be made to identify the
emergence of a customary norm by looking at the statements of states or to their assent or
acquiescence to the endorsement of the concept within the U.N. framework. Verbal
utterances as well as resolutions of international organisations and statements of states within
international organisations can be considered as evidence of state practice and opino juris.
However, taking into account the ambiguity of the concept, it is difficult to determine to
which part or version of the responsibility to protect a specific statement alludes.

The writer also demonstrates that the conceptual change in the understanding of sovereignty
cannot, by itself, lead to a change in international law. The concept does however touch upon

a number of existing norms or potential norms of international law, and the increasing

%8 payandeh, M. (2010). With Great Power Comes Great Responsibility? The Concept of the Responsibility To
Protect Within the Process of International Lawmaking. Yale Law School.
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political recognition of the concept raises the question whether endorsement of the concept
may have a legal impact on these norms. Therefore, the concept has to be viewed within the
context of the international legal system of the use of force and collective security as defined
in the U.N. Charter. The authors article is beneficial to this research because she recognises
that the concept of responsibility to protect cannot be automatically be assumed to be an
international legal norm. This provides a basis for arguing that the concept should be
entrenched in Treaty law. She argues that an analysis of the legal dimension of the
Responsibility to Protect should not focus on the legal status of the concept. Instead, it must
examine whether and how the concept, and especially the behaviour and statements of the
relevant international actors in the context of the development of the concept, may have
changed the legal content of the existing norms which form the basis of the international
system of collective security. The author does not however address if and whether the
concept can be entrenched into treaty law.

In his article, “Responsibility to Protect: Political Rhetoric Or Emerging Legal Norm”®,
Carsten Stahn, contends that Responsibility to Protect is not an emerging legal norm. The
article is beneficial to this research because the author notes that none of the four main
documents that is, the ICISS document, The High Level Panel report, The Report of the
Secretary General, and the Outcome Document of the World Summit, can be regarded as
generating binding documents in which the concept has been treated in depth. Therefore the
concept cannot be regarded as generating binding international law under the classic sources
of international law set for the in Article 38 of the Statute of the International Court of

Justice.

The author argues that Responsibility to Protect is not a completely original as some of the
allegedly emerging ideas have emerged in the past. He demonstrates that sovereignty as a
responsibility appeared as early as the time of Hugo Grotius whose conception of law is
based on the assumption that the rules governing the organisation and behaviour of states
exist ultimately for the benefit of the actual subjects of the rights and duties concerned,
individual human beings. Grotius even maintained that it would be just to resort to war to

prevent a state from mistreating its own citizens. This argument is also reflected in the work

%Stahn, C. (n.d.). Responsibility to Protect: Political Rhetoric or Emerging Legal Norm? The American Journal
of International Law Vol. 101, No. 1 (Jan., 2007), 99-120.
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of contract theorists such as John Locke who viewed the relationship between states and

subjects in terms of trust.

Similarly, in international law, the state has never been exclusively considered a self-
referential sovereignty. According to the writer, sovereignty and domestic jurisdiction have
traditionally been served as forums for the protection of the well-being and interest of human
beings. Since the seventeenth century, attempts have been made to grant individuals and
groups international protection from the arbitrary exercise of state authority. Religious groups
were even protected by treaty from their own sovereign and this protection was later extended

to minorities.

Furthermore, according to Max Huber, in the Island of Palmas case, sovereignty never meant
that a state could act in its territory regardless of the effect of its acts on another state. After
the end of World War 11, the adoption of the UN Charter and the rise of key human rights
instruments eroded the classic quotation of sovereignty and power. Even though the Charter
was oriented toward protecting the sanctity of sovereignty, it contained important references
to human rights protection. The preamble, the last sentence of Article 2(7), and Articles 1(3)
and 55 made it clear that the Charter was designed to ‘protect the sovereignty of peoples’ and
was ‘never meant as a licence for governments to trample on human rights and human

dignity.” This reading of the Charter was recognised as legal doctrine as early as 1947.

In the 1980’s, the term, ‘duty to intervene’ was invoked by groups seeking access to victims
for the purpose of humanitarian assistance. Humanitarian organisations used the term "duty"
(devoir d'ingerence) to make the case that nongovernmental organizations should have
unrestricted access to victims of humanitarian calamities, even without the consent of the
territorial state. This argument was later extended in the 1990’s to include military

interventions specifically for collapsed states such as Somalia and later in Kosovo.
Taking the authors arguments above, that sovereignty as a responsibility is not a new concept

but that it emerged centuries ago, shouldn’t the international community consider entrenching

sovereignty as a responsibility into treaty law? This paper will advocate for that.
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In her article, Responsibility to Protect: A Framework for Prevention,”® Sheri P. Rosenberg
acknowledges that prevention is the most important aspect of the Responsibility to Protect.
She argues that the responsibility to prevent mass atrocities is firmly rooted in international
law with the duty or obligation that states have to protect individuals within their own
country. She gives examples of the Universal Declaration of Human Rights, the International
Covenant on Civil and Political Rights (ICCPR) and the International Covenant on

Economic, Social and Cultural™

She however notes that since the adoption of the Doctrine at the 2005 World Summit, where
the heads of state convened to endorse the concept, academic and policy debate concerning
the legal and normative content of the Doctrine continue to neglect its preventative
dimension. Her paper therefore focuses on filling the lacunae in policy and scholarship by
examining the evolving international human rights law on prevention and the CESCR. With
this in mind she argues that Responsibility to Protect provides an obligation of due diligence
requiring states to take such reasonable measures of prevention as could be expected.
Rosenberg notes that despite the fact that there isn’t a legal framework or document on
Responsibility to Protect, the concept is rooted in international law and therefore States and
the international community have a ‘legal obligation’ to step in and implement preventative

measures to mass atrocities.

Following Rosenberg’s argument above, even if Responsibility to Protect is rooted in
international, she doesn’t explain how it is rooted. Furthermore, she doesn’t explore the
possibility of the concept being entrenched in treaty law through codification. This paper will
fill in the gap by advocating for the concepts entrenchment in treaty law.

In his article, 4 Responsibility to Prevent? A Norm's Political and Legal Effects’?, Frank
Huisingh examines the preventative pillar of the responsibility to protect and focuses on its
normative development, robustness, normative fit and its chances of becoming a legal norm
based on the sources of international law. The article is beneficial to this research because the

author notes that the Responsibility to Protect as a norm has never been adopted in a Treaty.

" Rosenberg, S. P. (2009). Responsibility to Protect: A Framework for Prevention Global Responsibility to
Protect. Global Responsibility to Protect , 442-477.
™ Evans, supra note 62

"2 Huisingh, Frank, A Responsibility to Prevent? A Norm's Political and Legal Effects (April 1, 2013).
Amsterdam Law Forum, Vol. 5, No. 1, pp. 4-35, 2013
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He therefore argues that one has to consider other legally binding sources of international law
which support the norm — particularly the Responsibility to Prevent. These sources include
the 1948 Convention on the Prevention and Punishment of the Crime of Genocide. Article 1
states that that the crime of genocide itself is prohibited and that states have a duty to actively
prevent genocide and punish the perpetrators. In the Boshia v. Serbia case, the ICJ stated that
the Article 1 obligation requires states to “employ all means which are reasonably available
to them” so as to prevent genocide as far as possible. Other sources include the Rome Statute,
which provides that parties to the International Criminal Court Statute, ICC, have a legal duty
to investigate crimes against humanity and punish perpetrators, and the International Law
Commission’s (ILC) Draft Articles on State Responsibility for Internationally Wrongful

Acts.”

Instead of advocating for the entrenchment of the concept into treaty law, the author argues
that we should consider other legally binding documents which support the norm. This paper

will argue that the concept should be entrenched into a single legal document.

7. Justification
The foregoing review indicates the following:
1. Gaps in literature indicate that there is no particular work that addresses embedding
Responsibility to Protect in Treaty law.
2. No studies have been done to check the modalities of entrenching Responsibility to
Protect in Treaty law
This research paper will therefore fill the gap by advocating for the entrenchment of the

concept in Treaty law.

8. Theoretical Framework

Before being able to interrogate Responsibility to Protect vis-a-vis state sovereignty, an
outline of the English school/international relations theory is needed as it forms the

foundation of the debate.

English School/International Relations

"8 Articles on Responsibility of States for Internationally Wrongful Acts, pt. I1, ch. 3, in Report of the
International Law Commission on the Work of Its Fifty-third Session, UN GAOR, 56th Sess., Supp. No. 10, at
43, UN . Article Art. 41 Commentary, para. (3), para (2)
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The English School of International Relations (IR) theory brought together some of the most
eminent IR scholars and practitioners within the United Kingdom during the second half of
the twentieth century. A stream of enduring and insightful publications flowed from the
network that formed around the London School of Economics (LSE) and the British

Committee of International Relations. ™

As a discipline, international relations is believed to have emerged after World War 1.” The
early IR theorists, during the interwar periods, called for the need for the balance of power
system to be replaced with a system of collective security. This school of thought, later
described as ‘idealists’ received heavy criticism from what was known as realist scholars,
because realism is based on the idea of international anarchy and does not recognize any

universal principles with which states may guide their actions.”®

There are two main directions of thought within the English School, which are those of the
pluralists” and the solidarists’. The tension between the two approaches is portrayed through
ideas of ‘world society’ which is advocated for by solidarists and international society which
is advocated for by pluralists, in terms of normative approach, state sovereignty, human
rights, and order and justice.”” While both schools of thought agree that the international
society of states includes commonly agreed values, rules and institutions, they do differ on

the ‘normative content of this society.

Pluralism

The concept of pluralism is based on the idea that international order, and ultimately the well-
being of individuals depends on reciprocal recognition and respect for state sovereignty and
the norm of non-intervention. States are supposed to respect each other’s independence
through state sovereignty and the principle of non-intervention. "“They also argue that an

agreement among states about issues like human rights and redistributive justice is not

74Roy E Jones, “The English school of international relations: a case for closure,” Review of International
Studies 7: 1, 1981, 1 - 13.

™ Burchill, Scott &Linklater, Andrew (2005) "Introduction” Theories of International Relations, ed. Scott
Burchill [et al.], Palgrave. p.1.

"®Burchill, Scott &Linklater, Andrew (2005) “Introduction” Theories of International Relations, ed. Scott
Burchill [et al.], Palgrave. p.1.

77Czaputowicz, Jacek (2003) “Studies & analysis: THE ENGLISH SCHOOL OF INTERNAIONAL RELATIONS AND
ITS APPROACH TO EUROPEAN INTEGRATION”. The “Polska w Europie” foundation. Vol. 11, no. 2. p. 21
78Bellamy, A.J. (2005). Introduction: International Society and the English School. In A. J. Bellamy (Ed.),
International Society and Its Critiques (pp. 1-28). New York, NY: Oxford University Press.

"Clark, Tan (2009) “Democracy in International Society: Promoting or Exclusion”. Millenium37 (3), pp 563-581

18



possible even as they believe that “moral and political codes” are rooted in specific cultural

contexts and cannot be universal .2

According to Hedley Bull, the the author of ‘k “The Anarchical Society” and the first scholar
who identified the debate between pluralism and solidarism within the international politics,
pluralists believed that international order can only exist by states respecting each other’s
sovereignty and non-intervention. This means that a state is the best judge of what is best for
its people. He believed that if change was to occur, it has to come from within the state itself
and not through external intervention.®* According to Bull, order in an international society is
apparent through six main features:
(a) the preservation of the system or society of states itself against the challenges to
create a universal empire or challenges by supra-, sub-,and trans-state actors to
undermine the position of sovereign states as the principal actors in world politics; (b)
the maintenance of the independence or external sovereignty of individual states; (c)
peace in the sense of the absence of war among member states of international society
as the normal condition of their relationship, to be breached only in special
circumstances and according to principles that are generally accepted; (d) limitation
of interstate violence; and (e) observance of international agreements; (f) the stability

of what belongs to each state's sovereign jurisdiction®

Bull believed that if these achievements are reached and sustained, they will result in a degree
of international order which are upheld by common rules and modern institutions such as the
balance of power, international law, diplomacy, war, and the concert of great powers.®* Bull
therefore supported the idea of common rules among states which laid the foundation of
international order. However, states were not permitted to interfere in each others issues if
they do not have an international security and order. Domestic feuds should be just that,

domestic feuds. Outside interference was not permitted.®

8Bellamy, A. J. (2005). Introduction: International Society and the English School. In A. J. Bellamy (Ed.),

International Society and Its Critiques (pp. 1-28). New York, NY: Oxford University Press.

SRy, Hedely (1977). “The Anarical Society: A study of Order in World Politics” London: Machmillan.

82Bull, Hedely (1977). “The Anarical Society: A study of Order in World Politics” London: Machmillan.P.16-20
#Bellamy, Alex Jay (2005) “International Society and its Critics”. Oxford University Press Inc., New York.
P.41

8 HagebroMatildeand ChristensenGitteJustice and Order A Solidaristic and Pluralistic discussion in Libya and
Syria
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Dr. Robert Jackson, the author of the 2000 book “The Global Covenant”, and one of the
strongest supporters for pluralism argued for the importance of normative pluralism in a
world that is becoming more and more globalised. He referred to this as the second form of
pluralism; the pluralism of domestic values as value pluralism. To him, this is the deeper
pluralism of world politics that the societas of states exists to uphold®*Jackson contend that
pluralism has been the main approach of international politics since the signing of the Peace
of Westphalia which signified the end of the 30-year wars as well as the demise of what he
terms as the solidarist middle ages.?®From that time, international relations opened up to the
new pluralist period of sovereign state politics.®” He points out that it is important to
recognise and respect diversity of state norms and values so that the world does not return to
solidarist imperialism which he feared might happen by looking at the direction international

politics was headed to at the time.®

Jackson discussed two recognized approaches to the ethics of security namely the realist
approach which lays the emphasis on national security and the rationalist approach which
emphasizes international security. 2 Jackson believed that both approaches are mostly
pluralist since they focus on the ‘system of states’ or the ‘society of states’, as the main
security order of world politics. The author notes that while all states are pluralist, the West in
their own relations is solidarist.**Jackson argues that having a cause such as democracy and
human right does not justify violation of state sovereignty. To him, western leaders have no
right to place themselves above the international society as long as respect for state

sovereignty remains the universal standard of international conduct.™

Solidarism
Solidarists believe that states in the international society have an agreement or solidarity in
developing and enforcing international law. International relations involve not only states but

individual people who possess human rights in spite of the state of which they are citizens of.

85Jackson, Robert (2000) “The Global Covenant: Human Conduct in a World of States” Oxford : Oxford University Press,
2000. P.179

86Jackson, supra note 85

8Christensen, G., & Hagebro, M. (2013). Justice and Order: A Solidaristic and Pluralistic discussion on
intervention in Libya and Syria (Doctoral dissertation).

88Jau:kson, supra note 85

ngackson, supra note 85

Jackson, supra note 85

91Jackson, supra note 85
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%They argue that humanitarian intervention is a legitimate exception to the norm of non-
intervention when needed to halt severe human rights violations. They point to the emergence
of international human rights regimes as evidence for their argument that diverse
communities are able to reach agreements on moral norms, which must be upheld by

members of the society.”

John Vincent, a strong proponent of solidarism, recognised that there has been a growing
change and move within international politics towards a solidaristic and cosmopolitan
approach. Vincent continues to argue that an emergence of a universally restricted ethical
agreement is both possible and desirable. He argues that such an agreement might already be
present when it comes to the universal moral outrage at genocide.**

Nicholas J Wheeler, the author of a book titled “Saving Strangers: Humanitarian Intervention
in International Society” published in 2000, is another strong advocate of solidarism. He
outlines how far individual states and the United Nations have recognised humanitarian
intervention as legitimate and justifiable excuses for breaking the rules of sovereignty, non-
interference and use of force.®® Wheeler argues that intervention by force might be the only
means of enforcing global humanitarian norms that have evolved since the Holocaust. He
does note that this does fundamentally challenge the established principles of non-
intervention and use of force.*® He contends that justice and order can coexist in a modern
international and world society. He does however emphasize that justice should undermine
order in cases of obscene humanitarian violations. Wheeler believes that humanitarian
intervention is a moral and ethical obligation in cases of what can be viewed as supreme

humanitarian emergencies.®’

Wheeler believes that ideally, the best way of handling humanitarian interventions is by

getting authorization from the UN Security Council. In cases where this is not feasible, then

9Wheeler, J. Nicholas (1992)“Pluralist or Solidarist Conceptions of International Society: Bull and Vincent on
Humanitarian Intervention”, Millennium 21: p. 463-487, SAGE

%Bellamy, A. J. (2005). Introduction: International Society and the English School. In A. J. Bellamy (Ed.),

International Society and Its Critiques (pp. 1-28). New York, NY: Oxford University Press.

94Williams, John (2005) “Pluralism, Solidarism and the Emergence of World Society in English school Theory”.
International Relations Copyright 2005. SAGE Publications(London, Thousand Oaks, CA and New Delhi), Vol 19(1) p.22
95Wheeler, N. J. (2000) “Saving Strangers: Humanitarian Intervention in International Society”, Oxford: Oxford University
Press.

C\wheeler, supra note 95
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interventions which pass the threshold tests can be used which would justify the perceived

violation of state sovereignty.*®

Responsibility to Protect and the English School of thought

Responsibility to Protect arguably marks a solidarist development as it does by nature suggest
a greater role of human rights in interstate relations.*® Responsibility to Protect breaks with
the pluralist custom of placing order exclusively at the forefront of international relations.
The human rights norm is not a rule of coexistence which is found under pluralist ideals of
state interaction, but morally suits the solidarist set of standards. Pursuing human rights is not
a rule of international society per se, but an expression of pursuing end. Responsibility to
Protect moves the focus from the rights of the state to situations protecting the citizenry from
human rights violations. This greatly differs from the pluralist approach in which state rights

trump human rights which is seen as a potential luxury to add on to when suitable.'®

9. Methodology
The research will involve examining sources which provide details on the definitions and

evolution of sovereignty; the definition, development, elements, and tools of the concept of
Responsibility to Protect; and the success and failure of Responsibility to Protect in Kenya

and Syria respectively.

The research will therefore rely on secondary sources such a Treaties, policy documents,
journal articles, thesis papers, and books. These resources will be found through internet

searches and library resources.

10. Scope of the Study
In the introductory chapter, we will discuss the research problem, state the objectives of the

research, and the research questions. A literature review is then undertaken followed by a
justification for the research and a theoretical framework for the research. The chapter is
concluded by looking at the methodology followed in conducting the research, the scope of

the study, and a look at the chapter breakdown.

98Wheeler, supra note 95

%Jovik Rybo Adam, A Solidarist Assessment Of The Responsibility To Protect Examining the Normative and Theoretical
Tenets of the RtoP from an English School Perspective

1%030vikRybo Adam, A Solidarist Assessment Of The Responsibility To Protect Examining the Normative and Theoretical
Tenets of the RtoP from an English School Perspective
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The first chapter will examine the concept of state sovereignty and its historical development.
We will consider definitions by philosophers such as Jean Bodin, Thomas Hobbes and John
Austin. We will also consider the definitions of the concept set out in the Treaty of
Westphalia, The Montevideo Convention on the Rights and Duties of States, the U.N. Charter
and the African Union Charter. The chapter will finally look at 2 cases where the concept

where the concept has been abused by the leaders of the country.

The second chapter will examine the development of the Responsibility to Protect. We will
look at the definition of the concept, the origin and development of the concept, the three
elements of the concept and the tools or strategies that applies to each element. In the third
chapter, we will undertake two case studies,. The first one will look at Kenya and how the
concept of Responsibility to Protect was successfully applied during the 2007/2008 post-
election crises and the impact. It will then look at Syria where the concept has not been
applied and the impact that it has not only on the country, but also internationally. The final
chapter will conclude the research by giving conclusions and providing recommendations.

This will be done by considering the findings in the previous chapters.

11. Chapter Breakdown

Introduction

1. Background
Problem Statement
Research Objectives
Research Questions
Hypothesis
Rationale
Literature Review
Justification
. Theoretical Framework
10. Methodology
11. Scope of Study
12. Chapter Breakdown

© N AREWDN

Chapter 1: The Concept of State Sovereignty: An Examination of its Progressive
Development Historically

1.1 Introduction

1.2 The Historical Context

1.3 The Concept of Sovereignty in International Law
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1.4  Abuse of Sovereignty: An Overview
1.5 Conclusion

Chapter 2: Responsibility to Protect: Essence and Development of the Concept

2.1 Introduction

2.2 Definition

2.3 The Elements of Responsibility to Protect

2.4 The Origin and Evolution of concept of Responsibility to Protect
2.5 The Elements of Responsibility to Protect

2.6 Conclusion

Chapter 3: Operationalization of Responsibility to Protect: Case Studies of Kenya and
Syria

3.1 Introduction

3.2 Responsibility to Protect in Action — Kenya

3.3 Failure of Responsibility to Protect - Syria
3.4 Conclusion

Conclusions and Recommendations
1. Introduction
2. Conclusion
3. Recommendations
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CHAPTER 1

THE CONCEPT OF STATE SOVEREIGNTY: AN EXAMINATION OF ITS

HISTORICAL PROGRESSIVE DEVELOPMENT

1.1 INTRODUCTION

It has been noted that there exists perhaps no conception the meaning of which is more
controversial than that of sovereignty.’®® It is an indisputable fact that this conception, from
the moment when it was introduced into political science until the present day, has never had
a meaning which was universally agreed upon.®® Thus, although sovereignty is a
fundamental principle of international law, the precise meaning of the term has not been

clearly defined.*®®

This chapter will look at the progressive historical development of sovereignty. We will start
by looking at philosophers from the 13t century to the 18" century. We will then look at the
concept of sovereignty as defined in international law. Finally, we will look at three instances

in which sovereignty has been abused.

1.2 THE HISTORICAL CONTEXT

The origins of the theory of sovereignty are found in Aristotle’s ‘Politics, and Roman
law’'*Aristotle recognizes the fact that there must be a supreme power existing in the state,
and that this power may be in the hands of one, or few, or many.'®® Aristotle appears to

justify the rule of many by stating that:

“The principle that the multitude ought to be supreme rather than the few best is
capable of a satisfactory explanation, and though not free from difficulty, yet
seems to contain an element of truth.”*%

The Romans believed that sovereignty was:
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“The will of the Prince has the force of law, since the people have transferred to

him all their right and power.”*"’

During the 12" century, there was renewed interest in Roman law, and the study of the newly
discovered works of Avristotle in the 13" century provided the fundamental propositions in the
discussion of the theory of sovereignty, to which the struggle between the Church and State
had risen.’®®Pope Gregory VII advocated for ultimate papal authority over the emperor.®® He
argued that he could both make and depose kings and deny the emperor the right to appoint
his own bishops."' In retaliation, the emperor argued that the papacy’s temporal authority
came from secular rulers.*** Under the influence of Augustine, the Church declared that the

state (and with it the sovereignty) to be the work of sin and evil.**2

In the 13th century, under the influence of Aristotle, Saint Thomas Aquinas'*® taught that
supreme power arose from the act of the people and not from the God-established church.™**
The authority of the people came directly from God while that of the emperor came from the

people, otherwise known as popular sovereignty*®

The modern concept of sovereignty can be credited to French political theorist Jean Bodin.*
His work gave the concept of sovereignty coherence, content and currency.™’ He defined

sovereignty as:

‘The most high, absolute, and perpetual power over the citizens and subjects in a

Commonwealth the greatest power to command.”**®
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The definition of citizenship, the classification of forms of state, and the identity of the state

depend on sovereignty; it is indeed the essential and vital element of the commonwealth.**°

According to Bodin sovereignty entailed the absolute and sole competence of law making
within the territorial boundaries of a state and that the state would not to tolerate any other
law creating agent above it."*® He argued that sovereignty is the supreme power within a state
and it was wholly free from the restraint of law and was held subject to no conditions or
limitations.*?* The sovereign is wholly independent of any higher law giver and is moreover
unlimited in time, perpetual.*?? Furthermore, sovereignty is indivisible in nature; there cannot
be two supreme powers. ‘?* It moreover cannot be effaced by the mere lapse of time.'?*
However, sovereignty can be restricted by the laws of God, of nature, (natural law), and of
nations.'*’Bodin’s sovereign is therefore not subject to civil or positive law but is however
bound by natural and divine law."*® In short, the terms ‘supreme’ or ‘absolute’ are
indisputably limited by natural law, divine law and, arguably to some degree international
law. *"Bodin’s use of the term absolute is therefore qualified, and suggests restraints on

sovereignty with the domain of natural and international law."®

In the 17" Century, Johannes Althusius, a German constitutional scholar and author of
Politics Systematically Considered?®, defined sovereignty as:

“The highest and most general power of administering the affairs which generally
concern the safety and welfare of the soul and body of the members of the
State.”**

Althusius believed that this power was subordinate to the laws of God and nature, thus

denying that it was absolute or supreme. ** Althusius was a strong advocate of popular
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sovereignty.*?He argued that it was entire nations that held sovereignty while the state or the
prince only administered that sovereignty.*®® Therefore the source of all governmental power
is ultimately found in the people, which are the great political creator, the true monarch
maker."** He maintained that the people held the greater power and was therefore superior to
the administration; however great the power conceded, the party conceding always remains
superior to the concessee.*®> And like Bodin, he argued that the people are immortal, whereas

the rulers are merely mortal, hence the people alone are the fit subject of permanent power.**®

In his work, The Law of War and Peace, 1625**" Hugo Grotius defined sovereignty as:

“that power whose actions are not subject to the legal control of another, so

that they cannot be rendered void by the operation of another human will”’**

Bodin’s notion of sovereignty formed the basis of Grotius’ own definition of the
term.*®® Grotius identifies the state as according to the actus summae

potestatis'*®

(marks of the sovereign) which had also appeared in Bodin’s work as the
marques de la souveraineté. ***To Grotius, the marks of sovereignty included the
supreme right to introduce legislation and to withdraw it, the right to pass judgement
and to grant pardon, the right to appoint magistrates and to relieve them of their

office, and the right to impose taxes on the people.*?

Grotius likens sovereignty to a field over which one may enjoy full ownership. **3
To him, the Roman dictator or the elective king was sovereign though for a limited time only,

provided only that the power be irrevocable during the period.*** Grotius maintained that
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sovereignty is limited by certain actions which might be under the legal control of
another."Grotius believed that sovereignty implied de facto control and might only be
limited by divine law, natural law, and the law of nations and by the contractual
understanding between the ruler and the ruled.**® Thus, an indefinite number of rights may be
removed from the authority of the ruler; his acts may be rendered subject to ratification by a
senate or other body. **’In some cases, a revolution or insurrection by the people may lead to
ratification.**®Grotius therefore deviated from Bodin’s absolutist theory by asserting that the
marks of sovereignty may be divided among several parties.** It is thus capable of division

and resides concurrently in the government and in the state.™

According to Grotius, all sovereign states are equally bound by international law, but
they do not possess equal rights and duties.™" Differences that may exist among great
powers are derived from political asymmetries and not from a legal basis.*** Grotius
believed that society is characterised by relations between unequal relations of father
and son, master and slave, king and subject, God and man.*** Moreover, Grotius
conceived the state as an association not of atomised individuals but of many fathers,
united in one people and one state.** From this basis, Grotius considered international
relations to be hierarchical as well; in the international arena, even the existence of
unequal treaties between states does not automatically render sovereignty
obsolete.**Grotius notes that an inferior party gains from the imposed patron-client
relationship ; the inferior party retains its sovereignty, provided that it is under
protection, not under domination and under patronage, not under subjection.*® The
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inferior party only transfers it sovereignty.™’ In practice, such a transfer may lead to
some kind of division of sovereignty because:

“...he who has the position of vantage in a treaty, if he is greatly superior
in respect to power, gradually usurps the sovereignty properly so

called*®:

Thus, either those who had been allies become subjects, or there is a division of

sovereignty (partitio fit summi imperii).**®

Thomas Hobbes, the 17th Century English philosopher, has been considered the first thinker
to achieve a clear and unambiguous comprehension of the principle of sovereignty.*® In his
Leviathan (1651)**, Hobbes constructed the most complete argument for absolutism yet to

be made™®? by coming up with the Social Contract Theory.'*®

Hobbes believed that, prior to the Social Contract, man lived in a State of nature which was

one of fear and selfishness of chaos and constant fear.***According to Hobbes:

....life in the State of Nature was ‘solitary’, ‘poor’, ‘nasty’, ‘brutish’, and
, 1,165

‘short...

Therefore for the purpose of security, self-protection and self-preservation, man entered into
a Social Contract.®®This kind of social contract or covenant involves the renunciation

of rights by the citizens or the transfer of rights and the authorization of sovereign
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competence.’® The central issue of the authority is not the covenant or contract but the
sovereign’s ability to effectively discharge the obligation to protect those who have consented
to obedience.*® In order to discharge its obligation to protect, the sovereign needs an
effective government whose authority must be absolute.'**Hobbes argued that it is crucial for
the sovereign to have rights which cannot be tested.*”°Only a government that possesses all of
what Hobbes terms as “essential rights of sovereignty” can be reliably effective.”* To impose
limitations on the authority of the government would lead to factional disagreement, war, or
at least paralysis of the government.'’? Therefore to avoid the prospect of governmental

collapse and return to the state of nature, the sovereign should have absolute authority.'"

Therefore, according to Hobbes:

"[T]he sovereign of a commonwealth, be it an assembly or one man, is not subject to

the civil laws."

He further explained:
"It is true that sovereigns are all subject to the laws of nature, because such laws be
divine and cannot by any man or commonwealth be abrogated. But to those laws which
the sovereign himself-that is, which the commonwealth-makes he is not subject. For to
be subject to laws is to be subject to the commonwealth-that is, to the sovereign
representative that is, to himself, which is not subjection but freedom from the laws.
Which error, because it sets the laws above the sovereign, sets also a judge above him
and a power to punish him, which is to make a new sovereign, and again for the same
reason a third to punish the second, and so continually without end to the confusion and

dissolution of the commonwealth."*"

Hobbes therefore went further than Bodin by suggesting that a sovereign is not bound by

anything and had a right over everything."’°To Hobbes, absolute authority meant the
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sovereign’s powers must neither be divided nor limited.*"

A loss of any governmental
powers would thwart effective exercise of the rest.”® Only a government that possessed all

the ‘essential rights of sovereignty’ can be reliably effective.”

Baron Samuel von Pufendorf was a German scholar and his work can be found in The Law of
Nature and of Nations(De Jure Naturae et Gentium,1672."®° His theory was influenced by
both Hobbes and Grotius and he managed to combine both their theories.*®* Pufendorf
concurs with Hobbes’ contract principle but he proposes a two stage process, namely an
agreement to form a civil society followed by a further contract between the people and the
government.'® He noted that sovereignty is the supreme power of the state and none of his
acts may be rendered void by any other organ in the society.'®® Furthermore, he is
accountable to no one and is free from the restraint of any human law; this power is
essentially one and indivisible.’®* He however draws a distinction between sovereign power
and absolute power.*®*He argues that absolute power gives one complete freedom to use his
rights as he will and there is none more superior.*®*Pufendorf argues that sovereignty
understood properly signifies not absoluteness, but merely supremacy.*®” He contends that
owing to the unfortunate frailty common to all men, certain restraints should be imposed on
the sovereign to ensure that he does not usurp all authority.*®® Pufendorf believed that it is not
essential that the sovereign should have all power, but it is sufficient that he has the highest
power; that is to say that he must be supreme, but need not be absolute.*® Pufendorf rejects

the Hobbes idea that the sovereign can commit no injustice.’*He however accepts that in
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matters pertaining to the general welfare Hobbes proposition would be true; and this holds

even though the sovereign’s measures may be contrary to the commonwealth. ™

In his book, The Social Contract™®, Jean Jacques Rousseau further developed the theory of
sovereignty from the basis of natural rights.**® He notes that sovereignty arises from the
voluntary agreement of independent wills.*** Each individual surrenders his will and the
product of the process is the body politic, which when passive is called the State and when

active is termed the sovereign.*®®

Rousseau believed that sovereignty was inalienable, indivisible and is incapable of doing
wrong.'*Inalienability meant that the assembly cannot transfer legislative authority to any
person or body less than the whole.™®” So to Rousseau, power can be transferred, but not
will 1%

The sovereign is indivisible in that the emanations from sovereignty, as the legislative and
executive powers, may be divided, but the sovereign or the general will itself is wholly

incapable of division. '*°

Additionally, the sovereign is infallible and absolute; it is infallible because it is always right
and always tends towards the general welfare of the people.?® It is absolute because the
sovereign has unlimited control over all that affects the general welfare and the indisputable

right to judge what falls under this category.?®* No rights are reserved to the individual — in
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fact no guarantee of rights from the sovereign to th citizen is conclusive.?? Limits are
imposed upon the sovereign to the extent that it shall always act for the general good of the

people and not discriminate between various classes of citizens.?*®

1.3. THE CONCEPT OF SOVEREIGNTY IN INTERNATIONAL LAW

The Treaty of Westphalia

The most significant diplomatic and juridical event for the idea of sovereignty emerged from
the Peace of Westphalia of 1648 which ended the thirty years of war in Central Europe. 2*
The Peace of Westphalia was concluded in two different treaties; the Treaty of Minster
between the Holy Roman Empire and the victor of Catholic France and the Treaty of

Osnabriick between the Holy Roman Empire and the victor of Protestant Sweden.?®

The Treaty of Westphalia legitimized and standardized territorial practice; they rejected the
idea that the Pope or Emperor had universal authority.***Christendom was now divided into
sovereign secular States and the government had absolute authority within the State.?%’
Governments were established as the exclusive authority and their decisions and arguments
were exclusively carried out within their territorial limit.2°® Territorial sovereignty therefore

ensured that the Government was the only one that had absolute temporal power. 2%°

The treaty marked a shift of paradigms in setting the basis for person oriented law to
territorial oriented law.?° It rejected the idea that the Pope or Emperor had universal
authority®™. Instead local elites, including dukes, princes, kings would now exercise secular

sovereign authority over the lands which they claimed authority and control.??The
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Westphalia settlement established the concept of, absolute sovereignty®™, territorial

sovereignty and sovereign equality between states.?**

As a separate State, the sovereign were no longer bound by church norms which previously
regulated the conduct of lay rulers in the medieval period.?*® In order to function, States
needed new rules and institutions in place of old ones.?*® To regulate the dealings of States

with each other, the concept of International law emerged as a substitute for such norms.?*’

The Treaty of Westphalia also recognized the equality of states as a principle of modern
international law.?*®This equality was recognized irrespective of the states Catholic or

Protestant faith and of their monarchical or republican form of government.?*°

Finally, the Treaty also established the principle of non-interference; it was now an offence in

international law to interfere in the internal affairs of another country.??

The League of Nations

The First World War and its impact on international relations produced substantive changes
concerning the concept of state sovereignty, both in practice and in its conceptual
framework.?** The developments during the Industrial age, which changed the nature of war
and enhanced globalization, increased the prospect of a conflict becoming a global war.??? As
a result, there was the rethinking and restructuring of relationships between states and citizens
by imposing the definitive idea of nation state. 2 In this context, the need to change the
nature of the international relations system and the instruments governing the process led to
the concept of creating a permanent supranational institution, later known as the League of

Nations,?** which would require sovereign cooperation.??® This idea was promoted by then
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U.S President Woodrow Wilson that was concurrently supported by General Smuts of South
Africa.*

Those who hoped that the League would bring about the much needed change such as
bringing war criminals to justice, recognizing human rights, were profoundly disappointed.?’
The organization was overwhelmingly statist in its approach, rejected the incorporation of
human rights standards in its covenant, and — in the face of particularly lobbying by the
United States — made no effective provision for the trial of war criminals, accepting the

principle of sovereign immunity for the high officials.??®

Furthermore, the concept of sovereignty dominated negotiations and with it emerged the
unanimity rule.””*This meant that if a single sovereign objected to a League determination on
a matter within its competence, then the League would be unable to act.2°Arguably, the
strong version of sovereignty undermined the emerging and difficult idea of subjecting

sovereignty to international obligation.?*!

Some theorists suggest that the paralysis of the League is one of the reasons that may have
contributed to the Second World War, (WWI1).2%2

The War Tribunals

The Second World War was conducted under the belief that a sovereign may determine
whether, and if so, what limits it would honour in the conduct of war. Germany developed the
idea that it was involved in what was described as ‘total war’. 233They used sovereignty to
justify their claim that there were no rules from the law of war that could constrain the

prerogatives of the sovereignty. 24Nazi belief in absolute sovereignty led to the development
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and justification for death camps in which Jews and other ethnic expendables were
exterminated. %It should be added that apart from the Nazi atrocities, the growth of the
totalitarian states, especially in Europe, led to monumental atrocities by states against their

own citizens. >

The horrific human rights abuses witnessed during WWII brought about disquiet about the
notion of the abuse of State Sovereignty.?*” Efforts were therefore made to establish limits to
sovereignty which is reflected in the work of the Nuremburg Tribunal.”*® In the Tribunal,
defendants used the defense that they were merely following the orders of the sovereign; this
was rejected by the Tribunal.?*® The court instead did away with the protective umbrella of
State sovereignty used by the defendants.?*° It stressed that behind the veil of the sovereign
are the finite human agents of decision making.?** A court of law could therefore penetrate
the veil of the state and sovereign and hold the decision makers accountable.?* Furthermore,
the Statute of the International Military Tribunal (IMT) 2*did not allow political leaders to
shield behind their function any longer. Article 7 explicitly provided that:

¢...official position of defendants, whether as Heads of State or responsible officials
in government departments, shall not be considered as freeing them from

responsibility or mitigating punishment’.?*

This application has found its way into later statutes of international criminal courts and
tribunals. **Indeed, the arrest and indictment of the Yugoslav ex-president Slobodan
Milosevic and the trial and conviction of former president of Liberia Charles Taylor has

demonstrated that the accountability of political leaders is more than a hollow
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assertion.?**The Nuremberg Trials to some extent dismantled the sovereign state.*’As a

result of the trial, the state lost its pivotal position within the international legal order.**®*States
were now placed under the rule of international law. %*° It established that the state, more so a
government could never be above the law.?° Furthermore, the trials repudiated legal theories

of sovereignty that sought to shield defendants from responsibility for mass murder.?**

The Second World War led to the establishment of the United Nations and its Charter.?*? The
Charter of the United Nations placed limits on its member’s sovereignty and at the same time
membership in the UN was an important means of asserting sovereignty.”>® The Charter
heavily borrowed the meaning of sovereignty from the Peace of Westphalia which was that
sovereignty, above all else, means control of a state’s territory, unfettered by external
constraints.?** This found its way in the UN Charter. Article 2(4) of the Charter states that:

‘All Members shall refrain in their international relations from the threat or use of
force against the territorial integrity or political independence of any state, or in any

other manner inconsistent with the Purposes of the United Nations.” %>

Furthermore Article 2(7) restricts intervention by the United Nations:
Nothing contained in the present Charter shall authorize the United Nations to
intervene in matters which are essentially within the domestic jurisdiction of any state
or shall require the Members to submit such matters to settlement under the present
Charter. %°

Arguably, the UN members where overwhelmingly preoccupied with the problem of states

waging war against each other and they took unprecedented steps to limit the freedom of
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action in that respect.”>’ The members showed no particular interest in the question of what

constraints might be imposed on how states dealt with their own populations.?®

The Recognition of Statehood - Montevideo Convention of the Rights and Duties of
States®®

The Montevideo Convention of the Rights and Duties of States was signed on December 26
1933 in between the two World Wars?®® Article 1 of the Treaty establishes that:

The state as a person of international law should possess the following qualifications:
(a) a permanent population; (b) a defined territory; (c) government; and (d) capacity
to enter into relations with the other states.?*

A permanent population does not mean that the population has to be static, neither does it
mean that the size of the population is a requirement for statehood.?®? Similarly, a ‘defined
territoty’ does not suggest that the boundaries need to be defined precisely.?* It is only
important that a state has a clear core territory in order to be recognised as a state.?®* The

Convention essentially shows that a territory is defined as a State of sovereignty.?®®

Another essential requirement is the presence of a government which is in effective control of
territory and independent of any other authority.?®® Legitimate governments would be those
that exercise the power vested in them by people democratically and are able to lawfully

coerce its citizens to obey.?®” Finally, a state must be able to enter into relations with other

257
Evans, supra note 62

258
Evans, supra note 62

%% Montevideo Convention on Rights and Duties of States (1933). Signed at Montevideo, 26 December 1933,
Article (1).
%0Montevideo Convention on Rights and Duties of States (1933). Signed at Montevideo, 26 December 1933,
Article (1).
#libid
izsznete, A. (n.d.). Unclear Criteria for Statehood and its Implications for Peace and Stability in Africa.
ibid
%4 Aynete, supra note 262
25Aynete, supra note 262
%8Ferreira-Snyman, M. P. (2009, July). The Erosion of State Sovereignty in Public International Law: Towards
A World Law? Johannesburg, South Africa.
7ngvarsdéttir, A. (2009). The Fall of Westphalia? Sovereignty of States Post Globalisation.

39



states.?®®This means that a state has been officially recognised by other states as a sovereign

entity.?*®

Definition of Sovereignty in the African Union
The legacy of colonialism greatly influenced the way many African leaders resolved to
safeguard and consolidate their hard earned independence.?”

Article 2(1) of the OAU Charter described the purpose of the organisation, and its first two
points focus on Pan-African values of unity and cooperation among the states.?’* The third
point in Article 2 was very state-centric, emphasizing that the purpose of the organisation
was“to defend their sovereignty, their territorial integrity and independence.”272 Commitment
to sovereignty was elaborated in Article 3 of the Charter, in which the principles of non-
interference were stated as well as the respect for each states “inalienable right to independent

existence.”?"

The purpose of the OAU was to strengthen African cooperation and development with the
aim of improving the quality of life for Africans.?’* These norms were embedded in the
Charter. ?’® However, the way in which sovereignty was institutionalized prevented them
from being achieved.?”® The principle of non-intervention borrowed from the Westphalia
treaty and the UN Charter, meant civil wars raged and human rights violations were
perpetrated while the leaders guilty of these atrocities remained in power.?”’ This was
perpetuated by the organizations self-imposed ban on peacekeeping.?’® The OAU believed
that it was the UN’s responsibility to act and protect human rights, but the politics of the Cold
War prevented the Security Council from acting.?’® As such, the OAU and the international

community failed to intervene in several African civil wars.?®°
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The OAU faced many impediments, and there were serious thoughts of reforming the
281

organization so that it would be more effective in addressing the issues facing the continent
In 2002, the African Union, AU, was launched in Durban and while it shares some features of
the OAU such as the assembly of heads of states and government having final decision
making powers, in many ways it is different from its predecessor.2Unlike its predecessor,
the AU adopted the notion that sovereignty is not a privilege that all states deserve, rather it is
a responsibility and when a government fails to meet these responsibilities, its right to

283

sovereignty is lost.** This is entrenched in Article 4 of its Constitutive Act:

(h) the right of the Union to intervene in a Member State pursuant to a decision of the

Assembly in respect of grave circumstances, namely: war crimes, genocide and

crimes against humanity®*

The AU also established new institutions such as the Peace and Security Council which is the

decision-making organ for the prevention, management and resolution of conflicts.?®®

Definition of Sovereignty in the ICISS Document ( Formatted: Font: Bold

The following definition of sovereignty can be found in the ICISS document:

‘State sovereignty implies responsibility, and the primary responsibility for the< ( Formatted: Font: Times New Roman, 12 p

f,286 Formatted: Normal, Indent: Left: 0.5", Nc
bullets or numbering

protection of its people lies with the state itsel

The document brings about a significant shift in the understanding of sovereignty from,

‘sovereignty as control’ to ‘sovereignty as a responsibility’. *’This means that sovereignty

should no longer be viewed as a right by the sovereign to perform whatever internal actions it

desires against its citizenry. *® Instead, the sovereign should be regarded as a major source of
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protection of the people’s fundamental rights from the most egregious acts of violence and as

such, the sovereign has the inviolable responsibility to fulfill this protection.?®® Therefore,

sovereignty should be viewed as a dependent and conditional concept upon states protecting

the well-being, dignity and human rights of its citizenry.?®

1.4 ABUSE OF SOVEREIGNTY: AN OVERVIEW

Uganda

In 1971, Idi Amin seized power from Milton Obote in a military coup.?®* Once in power,
Amin began mass executions against the Acholi, the Lango, and Christian tribes that had
been loyal to Obote and therefore were perceived as a threat to his rule.2During his tenure
as president Uganda became a slaughterhouse®®® and he became famously known as the
‘Butcher of Uganda’.***The most conservative estimates by informed observers hold that
Amin and his terror squads killed an estimate of 500,000 Ugandans.?*He terrorized the
general public through various internal security forces he created, such as the State Research
Bureau (SRB) and Public Safety Unity (PSU), whose main purpose was to eliminate those
who opposed his regime.?**Many of the victims were guilty of nothing more than catching
the eye of the killed — a shopkeeper with coveted goods, a Christian in a Muslim village, a

civil servant who questions authority or a judge with foreign friends.?”

During this time, many African leaders privately abhorred Amin and believed that he had
disgraced Africa.*®They refused to speak or act against Amin for fear of violating OAU’s
cardinal rule against interference in a member state’s internal affairs and its sovereignty.?*

They also believed that any effort to condemn Amin would open the door to a process that
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ultimately would rebound against themselves.**®Only two leaders, Julius Nyerere of Tanzania

and Kenneth Kaunda of Zambia publicly criticised him.***

Idi Amin was deposed as president of Uganda on 13" April 1979 after Uganda exiles, backed

by the Tanzanian army seized the capital of Uganda.>*

Cambodia

From 1975 to 1978, Cambodia under Pol Pot faced an unbelievably brutal three-year
“purification’ reign terror. %03 His intention was to ‘purify’ the Cambodian society of
capitalism, Western culture, religion and all foreign influences.***He wanted to create
Cambodia into an isolated and totally self-sufficient Maoist agrarian state.*”® Members of the
preceding government, public servants, police, military officers, teachers, ethnic Vietnamese,
Christian clergy, Muslim leaders, members of the Cham Muslim minority, members of the
middle class and the educated were identified and executed.*®An estimated 1.5 — 3 million
Cambodians worked or starved to death, died of disease, exposure, or were executed for

committing crimes.*"’

In 1978, Vietnam invaded Cambodia and stopped the Khmer Rouge in its tracks. The scale of
horror and human rights violations were well known by the time of Vietnam’s
invasion.sosDespite this knowledge, Vietnam was widely criticised for violating Cambodia’s

sovereign rights.>Condemnation was widespread from the United States, United Kingdom
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and their NATO allies; every member state of the Association of South East Nations

(ASEAN); Australia; most Latin American Countries and many others as well.*'°

Kosovo
Large- scale violence erupted in Kosovo in late 1997/early 1998. At this stage, the
international community, in particular the NATO allies and the UN were determined to

ensure that no new massacres or ethnic cleansing took place.**

In March 1998, the Security Council, using its powers in Chapter V11 of the Charter, passed
Resolution 1160. (Moorman, 2003) The resolution took note of the reports of use of
excessive force by Serbian police against civilians in Kosovo.*'? The Resolution did not
expressly state that the crisis in Kosovo was a threat to international peace and security but it
did however call upon the Federal Republic of Yugoslavia, (FRY), and the Kosovar
Albanians to work towards a political solution. *** It imposed a mandatory arms embargo on
both parties and also indicated that the Security Council intended to remain seized of the
issues and support the International Criminal Tribunal of Yugoslavia in gathering information
and evidence of any possible crimes.®** Finally, it emphasized that failure to make
constructive progress towards finding a peaceful resolution to the situation will lead to the

consideration of additional measures>*

Despite the resolution, the situation in Kosovo deteriorated rapidly.®® In early spring 1998
fighting intensified and Serbian security forces as well as the Yugoslav army used excessive
force indiscriminately against civilians.®*’ This caused numerous civilian casualties, the
displacement of hundreds of thousands of people and massive flow of refugees to
neighbouring countries.***There were reports of systematic and widespread oppression of

human rights and freedoms of Albanians in Kosovo®'®. In June, the UN Secretary General
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advised NATO of the necessity for a Security Council mandate for any military intervention
in Kosovo.3? By this time, it had become apparent the Soviet Union oppose such a

resolution, if brought before the Security Council.**

In September 1998, the Security Council adopted Resolution 1199 which finally determined
that the deterioration of the situation in Kosovo constituted a threat to international peace and
security.®” The Resolution expressed grave concern over the fighting in Kosovo, particularly
citing the excessive and indiscriminate use of force by the Serbian security forces and the
Yugoslav military.*®* The Council demanded of the FRY and Kosovo Albanians to cease
hostilities and take immediate steps to improve the humanitarian situation and to avert
humanitarian catastrophe.®** The resolution also demanded that both sides enter into
discussions with the international community. **The FRY was requested to implement a
series of measures aimed at achieving a peaceful solution for the crisis.**® To be specific the
Council demanded that the FRY should call back its security forces and cease its actions
affecting the civilian population.**” The FRY was also required to facilitate international
monitoring of the situation, facilitate the safe return of the refugees and that it make rapid
progress in negotiations towards a rapid solution to the crisis. **® The Council emphasized
that if the measures laid out in the resolution were not carried out, then further action would
be considered and additional measures would be enforced to restore peace and security in the

region.®?

In the weeks that followed, it became clear that the Council Resolution 1199 was not
sufficient in itself to provide for a legal basis for the threat or use of armed force by UN
Member States or international organizations. Furthermore, it became abundantly clear that in
their attempts to protect sovereignty, the Soviet Union and China would veto any Council

resolution that would authorize the use of force.
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The United States and its NATO allies decided to go it alone and commenced a campaign of
airstrikes against the former Republic of Yugoslavia.*** The seventy-eight days of destructive
bombing produced a flood of refugees and internal displacements, and a surge of further

killings by Serbs.**

The Kosovo intervention by NATO elicited various reactions but the balance of international
opinion generally favoured the intervention’s justifiability in all the circumstances.***Where
international opinion remains much less favourable to the NATO action is not on the
legitimacy of the intervention, but on the legality of the intervention, which bypassed the

authority of the Security Council **®

1.5 CONCLUSION

In conclusion, the philosophical theories of sovereignty discussed have a common
characteristic in that all have a contractual basis attached to them.***In the early period, the
general agreement is the presence of an original contract which forms the foundation of
sovereign power.*®® The contract might be between government and people or a social
contract organizing the people followed by a further agreement between people and the
government as with Pufendorf; or again, the single contract in which the sovereign and the
state are created simultaneously as with Hobbes and Rousseau.***The tendency was to rest the
supreme power upon the basis of popular consent.**’In the later period, especially after
Grotius, the State and sovereignty were seen from the point of view of the individual whose
natural rights were combined with those of others to form the political right of the ruler.>*®

The initial tendency was to derive the power of the sovereign from the people as a whole, the
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later from the units of which the people was composed.**° The development of sovereignty

was therefore the individualistic-contractualistic.>*°

Further, a prevailing tendency of the theory was the movement toward the absolutist
conception of sovereignty.®**Constitutional limitations, the laws of God, of nature and of
nations must yield to the Leviathan, the mortal god as developed by Hobbes, while with
Rousseau the sovereign will of the people emerged, unhindered by limitations and incapable
of contractual restraint.3*? Both theories focus on the individual who must surrender all, so far
as the interest of the State requires, and of its needs the sovereign is the judge, from whose
decision there is no appeal.®*® The individualistic theory of sovereignty, based upon voluntary
agreement is arguably one of the strongest arguments constructed during this period since, to

the fear of external force; it added the sanction of internal obligation.***

Finally, the significance of the Westphalian principles, which gradually expanded beyond
Europe and over time became an accepted worldwide norm, is that for all their undoubted
utility as a stabalizing element in international relations, they effectively institutionalised the
long — standing indifference of political rulers toward atrocity crimes occuring elsewhere, and
also effectively immunized them from any external discipline they might have faced for
either perpetrating such crimes against their own people or allowing others to commit them
while they stood by.3*® Thus sovereignty, meant immunity from outside scrutiny or sanction:
what happened within a state’s borders and its territorial, however appalling and morally

indefensible, was nobody else’s business.>*®

From the discussion in this chapter, it can be submitted that as much as there has been no

universally accepted definition of sovereignty, the one definition that has been widely applied

by states and international bodies such as the UN is the Westphalian definition. As
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demonstrated in the case studies, the international community stood by and watched millions

being slaughted as they upheld the principles of non-intervention, territorial integrity and

absolute power. Intervention by Tanzania in the case of Uganda, Vietnam, in the case of

Cambodia and NATO in the case of Kosovo, drew wide criticism and condemnation by the

international community.

It can be submitted that when it comes to cases of genocide, war crimes, crimes against

humanity, and ethnic cleansing, the definition of sovereignty, as outlined in the ICISS

document should be adopted. When it comes to the the four crimes, saving the lives of many

and averting human suffering should take priority of a states territorial integrity. Sovereignty

should no longer be considered as a form of control, but a form of responsibility by the state

and the international community to alleviate human suffering.

In light of this, this study will therefore adopt the definition of sovereignty found in the ICISS

document. Sovereignty should be defined as a responsibility to protect citizens from acts of

genocide, war crimes, crimes against humanity, and ethnic cleansing.
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CHAPTER 2

RESPONSIBILITY TO PROTECT: ESSENCE AND DEVELOPMENT OF THE
CONCEPT

2.1 Introduction

The conception of Responsibility to Protect, can be attributed to the international
community’s failures in the 1990’s to respond to the genocide in Rwanda and later to prevent
the atrocities in Kosovo.**” As the consequences of these failures became apparent, a shift in
debate not only about how to prevent a crisis, but also on how the international community
should respond to internal state conflicts that lead to human rights abuses.**® This chapter will
examine the essence and development of the concept. It will then look at the three elements

of the concept and the tools or strategies available under each measure

2.2 Definition of Responsibility to Protect
According to the ICISS document, the Responsibility to Protect stipulates that:
i.  State sovereignty implies responsibility, and the primary responsibility for the
protection of its people lies with the state itself
ii.  Where the population is suffering serious harm, as a result of internal war,
insurgency, repression or state failure, and the state in question is unwilling or
unable to halt or avert it, the principle of non-intervention yields to the

international Responsibility to Protect.*°

In essence, Responsibility to Protect, as defined by the ICISS document has two central

elements.°

The first involves a shift in the understanding of sovereignty from, ‘sovereignty
as control’ to ‘sovereignty as a responsibility’. ** This means that sovereignty is no longer to
be understood as a right by the sovereign to perform whatever internal actions it desires.
Instead, sovereignty should be regarded as a major source of protection of the people’s

fundamental rights from the most egregious acts of violence, and as such, the sovereign has
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an inviolable responsibility to fulfil this protection. ***The second element of Responsibility
to Protect states that, while the state has primary responsibility for protecting its citizens, if
the state should be unwilling or unable to protect, then the responsibility shifts to the

international community. **

The concept of Responsibility to Protect applies to four specific crimes and violations:
genocide, crimes against humanity, war crimes and ethnic cleansing. *** The concept does not
apply to other threats to human security including health crises, natural disasters, poverty or

corruption. 3%

This paper will adopt ICISS definition of Responsibility to Protect.

2.3 The Elements of Responsibility to Protect

The Responsibility to Protect has three specific responsibilities or elements.®* The first
element is the responsibility to prevent. .**" This element addresses both the root causes and
direct causes of internal conflict and other man-made crises putting populations at risk. .>*®

Root causes can include poverty, repression and failures of distributive justice. **°

The second element is the responsibility to react. *® This involves responding to situations of
compelling human need with appropriate measures which may include coercive measures

such as sanctions and international prosecution, and in extreme cases, military intervention.**

Regarding military intervention, the Commission identified guidelines that could be adopted
by the Security Council and would prove of real utility to decision makers. *** The first
criterion was legality, and here, the Commissions task was not to find alternatives to clear
legal authority of the Security Council, but rather making it work better thus reducing the
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chance of it being bypassed altogether. **® The second criteria was legitimacy which was
designed as a set of benchmarks that, while they might not guarantee consensus on a
particular case, would make success more likely. *** In short, these benchmarks were, the
seriousness of the harm being threatened, the motivation or primary purpose of the proposed
military action, whether there were reasonably available peaceful alternatives, the
proportionality of the response, and the balance of the consequences — whether more good
than harm would be done by the intervention. 3 The development of criteria for legitimizing
humanitarian intervention does not answer the pressing question of who can authorise
intervention *%® The ICISS report therefore takes a rather cautious approach and emphasizes
the pivotal role of the Security Council under the UN Charter. **" If the Security Council fail
to react, the report notes that the General Assembly has residual authorities to act. **® The

report notes that:

“General Assembly lacks the power to direct that action be taken, [but that] a decision
by the General Assembly in favour of action . . . would provide a high degree of
legitimacy for an intervention which subsequently took place, and encourage the

Security Council to rethink its position.” 369

Furthermore, the report also mentions the role of regional organisations although it notes that
according to the UN Charter, such action can only be taken with authorization of the Security
Council. " These include establishing and enforcing organizational membership criteria
related to human rights violations and mass atrocity crimes, developing or using existing
early warning mechanisms to call attention to situations in which populations are threatened,
and exerting diplomatic pressure through statements of concern and/or the recalling of

envoys. *"

%3 1CISS Report, supra note 31

%4 1CISS Report, supra note 31
%5 |CISS Report, supra note 31
%6 |CISS Report, supra note 31
%7 |CISS Report, supra note 31
%8 1CISS Report, supra note 31
%9 |CISS Report, supra note 31
379 1CISS Report, supra note 31
71 1CISS Report, supra note 31

51



Additionally, the report proposed criteria, including four “precautionary principles”, to be
considered before authorizing the use of force. > The principles are as follows;

“1) Right intention: The primary purpose of the intervention, whatever other

motives intervening states may have, must be to halt or avert human suffering.

Right intention is better assured with multilateral operations, clearly supported

by regional opinion and the victims concerned; ii) Last resort: Military

intervention can only be justified when every non-military option for the

prevention or peaceful resolution of the crisis has been explored, with

reasonable grounds for believing lesser measures would not have succeeded.

iii) Proportional means: The scale, duration and intensity of the planned

military intervention should be the minimum necessary to secure the defined

human protection objective. iv) Reasonable prospects: There must be a

reasonable chance of success in halting or averting the suffering which has

justified the intervention, with the consequences of action not likely to be

worse than the consequences of inaction” S

The responsibility to rebuild ensures that, post intervention, the states is left in such a
condition that it will not swiftly return to hostilities. **It does this by providing full
assistance with recovery, reconstruction and reconciliation, addressing the causes of the harm

the intervention was designed to halt or avert. "

2.4 The Origin and Evolution of concept of Responsibility to Protect

The most important contributions to the debate were those made by the cofounder of both
Medecins Sans Frontieres and breakaway Medicins du Monde Bernard Kouchner, the former
U.K. Prime Minister Tony Blair, former Sudanese diplomat Francis Deng and former UN

Secretery General Kofi Annan.>"

The French physician did not invent the concept or even the expression, “humanitarian

intervention”. 3" The term was first used as early as 1840 and has been the subject of

%72 |CISS Report, supra note 31

573 1CISS Report, supra note 31
7 1CISS Report, supra note 31
375 1CISS Report, supra note 31

376
Evans, supra note 62

377
Evans, supra note 62

52



continuous discussion in international law literature since the early twentieth century.®”® What
Kouchner did do was give the term a new lease on life by inventing and popularizing the
expression “droit d’ ingerence, ” the “right to intervene”, which had resonance in the new
circumstances of the post-cold war world, when both the need and the opportunity to take

protective action repeatedly arose.*”

In the recurring debates of the 1990s the collective call from those demanding forceful action
in the face of catastrophe was invariably, echoing Kouchner, “the right of humanitarian
intervention”, the right to intervene. Kouchner and law professor Mario Bettati launched the
concept of droit d’ingerence in 1987. But it was only a few years later that the expression
first came into real prominence, at the time of the U.S — led intervention into Somalia in
1992, when just about all major French newspapers, at Kouchner’s urging uniformly headed

their editorials “Le droit d’ingerence.”**°

In his much quoted speech to the Chicago Economic Club in April 1999%%!, made in the
context of defending the NATO airstrikes in Kosovo that were ongoing operation at the time,
former British Prime Minister Tony Blair sought to articulate a “doctrine of international
community,” designed to address the most pressing foreign policy problem faced at the time
which was to identify the circumstances in which the international community should get
actively involved in other people’s conflicts and to do so by bringing together a more subtle
blend of mutual self-interest and moral purpose in defending shared and cherished morals.**
He characterised the Kosovo conflict as “a just war, based not on any territorial ambition but
on values.” **The most important contribution of Blair’s speech was to identify five major
considerations, which were not absolute tests but the kind of issues that the international
community needed to think about in deciding the future when and whether to intervene.*

They were first, “Are we sure of our case?3% Second, “Have we exhausted all diplomatic
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options?”*® Third, “Are there military operations we can sensibly and prudently
undertake?*®” Fourth, “Are we prepared for the long term?”*%® And fifth, “Do we have

national interests involved?”®°

By trying to identify specific criteria for military intervention, Blair was onto something

important.3®

The criteria would focus on the complex mix of issues that decision makers
needed to take into account.*** But looked into more closely the checklist was incomplete and
lurched back and forth between conceptual, evidentiary and political considerations.**?

Its perspective was national - not international — decision making, reinforcing the perception
that for the United Kingdom, the UN mattered less than its most powerful members. %
Prevention was neglected, the focus being reactive after the event, and entirely military rather
than including less extreme coercive options.*** Finally, the description of a “just war”
simply as one “based on values” was guaranteed to stir the anxieties of the developing world

about the selective in which the west commandeered values to justify its adventures in the

past and might do so in the future.>®

In 1993, the then UN Secretary General Boutros Boutros-Ghali appointed a former Sudanese

diplomat, Francis Deng, as his Special Representative on Internally Displaced People (IDPs)

from 1992 to 2004%® The IDP issue, as Deng had to constantly confront it on the ground, was
by its definition an internal affair, usually arising wholly in the context of domestic conflicts,

and as such, lending itself almost invariably to a reluctance to engage with international

officials by the governments concerned.>*’
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According to Deng, the essence of being a sovereign country is just not protection from
outside interference —rather it’s a matter of states having positive responsibilities for their

398

own citizens’ welfare, and to assist each other.”*Roberta Cohen, Deng’s colleague, further

articulated that ‘sovereignty carries with it a responsibility on the part of the government to
protect its citizens’.**The two therefore conceptualized the term ‘sovereignty as a
responsibility’.*®® The notion was the first step of recognizing that the primary responsibility
for protecting and assisting IDP’s lay with the host government.“”*Where a state proved that
it was incapable of fulfilling its obligations of protecting IDP’s, it should then invite

international assistance which would enable it to discharge its sovereign responsibilities. “°?

Unfortunately, the principle was not developed much further than this, and — as is the fate of

many such ideas — had no obvious impact on policy makers at the time.*%®

Towards the end of the 1990s, the then UN Secretary General Kofi Annan made a major
attempt to resolve the impasse of the sovereignty-intervention debate by arguing that there
was not just one kind of sovereignty in play here but two: in these cases national sovereignty
needed to be weighed and balanced against individual sovereignty, as recognised in the
international human rights instruments.*** He outlined his argument in an article published in

405

The Economist™ just before the opening of the 1999 General Assembly:

State sovereignty, in its most basic sense, is being redefined by the forces of
globalisation and international cooperation. States are now widely understood to be
instruments at the service of their peoples, and not vice versa. At the same time
individual sovereignty — by which | mean the fundamental freedom of each individual
enshrined in the Charter of the UN and subsequent international treaties — has been

enhanced by a renewed and spreading consciousness of human rights. When we read
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the Charter today, we are more than ever conscious that its aim is to protect individual

human beings, not to protect those who abuse them. 4%

The Report of the International Commission on Intervention and State Sovereignty
(2001)*"

In early 2000, the Canadian government responded to Annan’s appeal by establishing the
International Commission on Intervention and State Sovereignty, (IC1SS).** The
Commission’s purpose was to approach the problem of humanitarian intervention in a
comprehensive manner, by coming up with a report that would help the then Secretary
General and everyone else find some common ground in this debate.*®The ICISS was
launched in September 2000 and just over a year later, in December 2001, published a 90
page report and a 400-page supplementary volume of research essays, all under the title The

Responsibility to Protect.*!°

The commission recommendations were premised on the notion that when states are
unwilling or unable to protect their citizens from grave harm, the principle of non-
interference ‘yields to the Responsibility to Protect’.*'* The report aimed to escape the
irresolvable logic of ‘sovereignty versus human rights’ by focusing not on what interveners
are entitled to do — a right of intervention — but on what is necessary to protect people in dire
need and the responsibilities of various actors to afford such protection.**? By doing this, the
Commission invented a new way of talking about “humanitarian intervention”.**® To the
Commission, if any right was involved, it was of the victims of mass atrocity crimes to be
protected.** The focus was now where it should have always been from the beginning: on the
need to protect communities from mass killing and ethnic cleansing, women from systemic

rape and children from starvation.**®
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The Commission also side lined the humanitarian intervention terminology because it had
become irretrievably linked to the use of military force, and only military force, as the way of
responding to mass atrocities.**® Unfortunately over the years, the term ‘humanitarian
intervention” overwhelmingly had come to mean the application of non-consensual military
force to achieve a humanitarian objective.*!” Therefore, throughout the ICISS report, when
military action is being referred to the, the terminology used is “military intervention for

human protection purpose”.*!®

The Commission also insisted upon a new way of defining sovereignty: building squarely on
Francis Deng’s formulation the Commission argued that its essence should now be seen not
as ‘control’ in the centuries old Westphalian tradition, but, again, as “responsibility”.419 The
starting point was that any state has the primary Responsibility to Protect the individuals
within it.*° Where the state is unwilling or unable to meet its responsibility, through either
incapacity or ill will, a secondary Responsibility to Protect would fall on the wider
international community to step in, by whatever means is appropriate to the particular

situation.*?*

The Commission spelt out very clearly what the “Responsibility to Protect” meant in practice
both for the sovereign state itself in meeting its primary responsibility and to its own people,
and then, if it could not do so, for the responsibility of the wider international community to
assist.*?? The Commission argued the Responsibility to Protect was about much more than
military intervention,; it extended to a whole continuum of obligations such as the
responsibility to prevent mass atrocity from arising; the responsibility to react to them when
they did; and the responsibility to rebuild after any intrusive intervention.***These are now
known as the responsibility to prevent, the responsibility to react and the responsibility to

rebuild.**Of all these layers of responsibility, the Commission overwhelmingly insisted that
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the most important to pursue was the responsibility to prevent, though means such as building
state capacity, remedying grievance, and ensuring the rule of law.*?

The report addresses the most controversial question which is humanitarian intervention
without the authorization of the Security Council.*® The report on one hand acknowledges
the lack of global consensus, while on the other hand avoids explicitly terming such
interventions as illegal.**” The report notes that there will be damage to the international
order if the Security Council is bypassed.*?® It however emphasizes the that there will be
damage to that order if human beings are slaughtered while the Security Council stands by.**°
The report thereby cautions the Security Council that single states or coalitions might take

action if it fails to live up to its responsibility.**

Finally, the report recommends that the UN General Assembly endorse the Responsibility to
Protect.**" The report also recommends that the members of the UN Security Council should
come to a consensus on principles for military intervention.*** The permanent members of
the Security Council were also advised to restrict the use of their veto power in cases where

humanitarian intervention is necessary and their vital state interests are involved.*®

The Report of the High-Level Panel on Threats, Challenges and Change (2004)***

The concept of the Responsibility to Protect, as developed in the ICISS report, was then
considered by the High-Level Panel on Threats, Challenges and Change.“*® The group was
convened by the then Secretary General, Kofi Annan, in order to evaluate the adequacy of
existing policies and institutions with regard to current threats to international peace and

security.**
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The group produced its own report, A More Secure World: Our Shared Responsibility. **’

The report represented a significant shift in thinking about international law, and while it may
in many ways echoed the ICISS Report, it was more remarkable in that it came out of the UN
system itself.**®

The High-Level Panel highlights the responsibility of the state for the welfare of its people as
well as the “collective’ international Responsibility to Protect when it comes to people
suffering from avoidable catastrophe, mass murders, rape, ethnic cleansing by forcible
expulsion and terror, and deliberate starvations and exposure to disease.***This collective

responsibility is to be exercised by the Security Council.**°

The report urges the Security Council to adopt the ‘emerging norm’. *** Similar to the ICISS
report, the panel confirms the competence of the Security Council to act Under Chapter VII

of the in cases where massive human rights violations occur**?

thus restricting the powers
granted to individual states.**® It urges the permanent five members to refrain from using the

veto in cases of genocide and large scale human rights abuses.***

The report states that, in the case of intervention, the Security Council should consider five
factors: 1. The seriousness of the threat: is the threatened harm sufficiently clear and serious
to justify, prima facie, the use of military force?, 2. Proper purpose: is the primary purpose of
the proposed action to halt or avert the threat?, 3. Last resort: have non-military options been
exhausted?, 4. Proportional means: is the response the minimum necessary?, 5. Balance of
consequences: is the response likely to succeed, and are the consequences not likely to
outweigh the threat?**°
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It should be noted that the High-Level Panel significantly departs from the ICISS
report.***The Panel places more emphasis on action taken by the Security Council and does
not discuss the possibility of authorisations by the General Assembly or action by states or
regional organisations outside the UN framework.**” The report develops criteria for the
legitimacy of the use of force similar to those suggested by the ICISS.**® It however limits the
application of these criteria to the use of force authorised by the Security Council.**® While
the Panel supports the conceptual change in the understanding of sovereignty as a
responsibility and the emphasis that the responsibility for the well-being of human beings is
shared between the state and the international community, the operational content of the

Responsibility to Protect is remarkably more restrictive.**
The 2005 World Summit Outcome?*

By 2005, the Responsibility to Protect had only been considered by the Secretary-General
and specialised commissions.**? This however changed at the September 2005 World
Summit, when the heads of state and government convening at the UN General Assembly
endorsed the concept.*>® The doctrine was written into the 2005 World Summit Outcome

document in two paragraphs, 138 and 139.%**

Paragraph 138 states that:
"[e]ach individual State has the Responsibility to Protect its populations from
genocide, war crimes, ethnic cleansing and crimes against humanity....
The international community should, as appropriate, encourage and help

States exercise this responsibility.” **°

446Payandeh, supra note 68
447Payandeh, supra note 68
448Payandeh, supra note 68
449Payandeh, supra note 68

450
Payandeh, supra note 68

41 2005 World Summit Outcome, G.A. Res. 60/1, U.N. Doc. A/RES/60/1 (Oct. 24, 2005) [hereinafter World Summit

Outcome Document].

452
Payandeh, supra note 68

453
Payandeh, supra note 68
Eaton, supra note 441

455 .
World Summit Outcome Document, supra note 451

60



Paragraph 139 states:

"[t]he international community, through the United Nations, also has the
responsibility to use appropriate diplomatic, humanitarian and other
peaceful means, in accordance with Chapters VI and V111 of the Charter,
to help protect populations from genocide, war crimes, ethnic cleansing

and crimes against humanity."" #*°

The Summit Outcome also pledges:
In this context, we are prepared to take collective action, in a timely and decisive
manner, through the Security Council, in accordance with the Charter, including
Chapter VII, on a case-by- case basis and in cooperation with relevant regional
organizations as appropriate, should peaceful means be inadequate and national
authorities are manifestly failing to protect their populations from genocide, war

crimes, ethnic cleansing and crimes against humanity. **’

This reflects previous statements of the concept, in particular the first two parts of the three-
part responsibility attached to the ICISS Report.**® These are the responsibility to prevent and
the responsibility to react.***The Summit Outcome language of "helping States build capacity
to protect their populations . . . and . . . assisting those which are under stress before crises
and conflicts break out™" somehow overlaps with the ICISS responsibility to prevent,
although with less emphasis on coercive diplomatic and economic measures.**® The
document notes that the responsibility to react will be in a timely and decisive manner, but
only when peaceful means have been found to be inadequate and national authorities have
manifestly failed to protect their citizens from genocide, war crimes, ethnic cleansing and
crimes against humanity.*®* This is qualified by a case-by-case determination which arguably
appears to explicitly reject the prescriptive proposals found in the ICISS report*®? by neither

recognising specific responsibilities of the Security Council, nor mentioning the possibility of
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unilateral or collective action with the authorization of the General Assembly or outside the
UN framework.*®*It should be noted that the Summit Outcome does not address the

responsibility to rebuild as outlined in the ICISS report.*®*

One critical compromise that made the Summit Outcome language acceptable was that unlike
the ICISS report which recognises the large scale loss of life or large scale ethnic cleansing,
genocide, war crimes, ethnic cleansing, and crimes against humanity, the Outcome document
limits the scope of the Responsibility to Protect to the international crimes of genocide, war
crimes, ethnic cleansing, and crimes against humanity.*® The idea of limiting the
Responsibility to Protect to the four crimes was a breakthrough in the negotiations, as it

456 Moreover, the four-crimes

limited the scope of the concept by adding a restrictive element.
establish the limited applicability of the Responsibility to Protect in international
humanitarian law.**"Thus, these four crimes present relatively well-defined standards that
states will be held to in terms of their protection responsibilities, which should enhance the

predictability in its application.*®®

Arguably, the Summit Outcome is a compromising document without a decisive
interpretation.*®® The document strayed too far from the important and positive elements of
the ICISS report by abandoning many of the prescriptive elements that would have placed
greater pressure on the Security Council to act — for instance by potentially limiting the veto
power — while allowing too much vagueness in the concept of Responsibility to Protect that
may open the door for abuse of the doctrine to justify interventions based on self-interest
rather than concern for local populations.*”® Furthermore, the Summit Outcome has been
extensively criticised for not providing a mechanism to escape the problems that plague

collective interventions.**
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The Secretary-General's Report on Implementation of Responsibility to Protect*’?

After the 2005 World Summit approved the concept of Responsibility to Protect, the UN
secretariat began the process of incorporating the Summit Outcome into policy.*”® The new

administration of Ban Ki-moon produced the 2009 report Implementing the Responsibility to

Protect: Report of the Secretary-General*’

475

which detailed the Secretary General’s

interpretation of the concept.

The Report lays out the policy implications of Responsibility to Protect based on three pillars.
The first pillar consists of the responsibility of the state to protect its population from serious
crimes. *"®The second pillar is the commitment of the international community — consisting
off states, regional organisations, civil society, and the private sector — to support the state in
complying with its obligation under the first pillar.*’” The third pillar comprises of the timely
and decisive response by the international community should a state not live up to its
Responsibility to Protect.*’®With the third pillar, members of the international community are
required to resort to peaceful measures and, as a last resort, to coercive action in compliance
with the UN Charter.*"

A significant number of states did not vote to endorse the report, despite the fact that they had
endorsed the unanimously passed Summit Outcome.*® One reason may be that the Secretary
General’s Report was more detailed and had more substance than the Summit Outcome

document.*8*

The report concurred with the Summit Outcome’s commitment of taking collective action in
a timely and decisive manner through the Security Council on a case-by-case basis.**

However, the Secretary General’s report uses the highly discretionary language of the
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Summit Outcome, most significantly dropping the case-by-case basis language and adding

the non-binding commitment to reign in the use of veto.*®

The Responsibility to Protect and the 63rd Session of the General Assembly

In the General Assembly’s debate on the Responsibility to Protect, ninety-four member states
submitted statements.*®* The debate demonstrated a broad consensus with regard to the
concept as it was recognized at the World Summit in 2005.%%° A significant majority of the
General Assembly highlighted the importance of prevention of serious crimes and the
responsibility of the international community to support states in the effort to prevent or
confine such crimes.*® A majority of states welcomed the report of the Secretary General,

while some delegates explicitly endorsed the three-pillar approach.*®’

A number of states however voiced serious concerns over the concept.®® Some emphasised
on the potential abuse of the concept as a pretext for unilateral intervention and equated the
Responsibility to Protect with humanitarian intervention.*®® Several states identified the
composition of the Security Council and the veto power of the permanent members as the
major obstacles for decisive and effective UN action when it came to implementing the
concept.*® These states called for reform by looking for ways to limit the use of veto.***
Many states expressed a preference for the General Assembly over the Security Council with

regard to the implementation of the concept.**?

The General Assembly eventually adopted Resolution 63/308, which reaffirms the principles

and purposes of the UN Charter as well as the commitment to the Responsibility to Protect in

the World Summit Outcome Document in its preamble.*
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2.5 The Legal Status of the Concept of Responsibility To Protect

Presently, Responsibility to Protect is not recognised as an international legal rule in
accordance to formal sources of international law. *** The concept is not part of any
international treaty. **® The ICISS document*®® and the The World Summit Outcome

97 cannot be recognised as treaty law. “*® If anything, the ICISS document is seen

Document
as a political statement made by highly distinguished people. *** Furthermore, the authority of
the Outcome Document arises from its adoption by the General Assembly in Resolution
60/1.° However, according to Articles 10 — 14 of the UN Charter, the powers of the
Assembly are limited to discussing matters within the scope of the UN Charter and the
maintenance of international peace and security, referring legal matters or making
recommendations to the Security Council. °*** Moreover, the resolutions made by the General
Assembly do not create legal obligations. °°2 Therefore, the adoption of the World Summit

Outcome Document by the Assembly does not create legal obligations. °%

The concept has not attained the status of customary international law®®* because it does not
fit into the constitutive elements of customary international law.** Customary international
law, as codified in Article 38(1)(b) of the 1CJ°®, requires a repeated conduct of states that
amounts to state practice and a corresponding belief that this conduct is required by law,
opino juris. *" It is difficult to recognize these elements in the context of Responsibility to
Protect. > The emergence of a customary norm can be identified by looking at the statements
of states or to their assent or acquiescence to the endorsement of the concept within the UN
framework. °® Verbal utterances, as well as resolutions of international organisations and

statements of states within international organizations can be regarded as evidence of state

4% Garwood-Gowers, A. (n.d.). The Responsibility to Protect and the Arab Spring: Libya as the Exception and
Syria as the Norm.
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practice and opino juris. >° It is difficult to determine to which part of the version of the
responsibility to protect a specific statement alludes. *** Since the concept has gone through
numerous changes during its development, it is far from clear what exactly state means when
it endorses the concept. **? The same difficulty applies to the element of repeated practice. °*
Since the concept encompasses a variety of possible reactions to deteriorating human rights
situation in a specific state, it is relatively easy to allege a connection between a reaction of a
state or international organization in a specific case and the concept of Responsibility to

Protect. **4

For instance, the Security Council’s resolutions with regard to Darfur has been
qualified as implementing responsibility to protect.>'> However, it is far from clear why the
mere mention of the concept in the preamble of the resolution should imply that the Security
Council was implementing the concept.®*® There are no indications that the Security Council

was obliged to take a specific action dues to its previous endorsement of the concept. **’

Most scholars qualify it as a norm, which might become customary international law. **®
Legal scholars such as Jennifer Welsh and Maria Banda contend that Responsibility to
Protect is an example of soft law. °'° Burke-White argues that this approach is both
analytically unhelpful and risks promoting a political backlash. °*° He maintains that soft law
is subject to multiple definitions and often inaccurate usage. °** Legal scholarship defines soft
law as either imprecise legal obligations or non-legally binding obligations. ®** Classifying
the Outcome Document under the first definition inaccurately suggests that it is legally
binding, if imprecise. °?® As noted earlier, neither the ICISS report nor the Outcome
Document has the capacity to establish international legal obligations. °* Under the second
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definition, the Responsibility to Protect is seen as a hortatory norm, rather than a legal rule.>*

Despite the accuracy of this definition, the terminology of soft law is both confusing and
unhelpful. °® Labelling a non-legally binding norm as ‘law’ creates a mis-perception of a
legally binding rule and may lead to some states worried about ‘creeping legalization’, which

in turn will lead to its denounciation in an effort to avoid ithe norms legal codification. **’

The concept of Responsibility to Protect has also been characterized as an emerging principle
of customary international law in the ICISS report. °? Similarly, the High Level Panel report
qualified the concept as an emerging norm, an assessment shared by the current Secretary
General.**® Carsten Stahn argues that: characterizing Responsibility to Protect as an emerging
norm is misleading, since it is over-optimistic and over pessimistic at the same time.>* Stahn
states that some of the features of the concept are actually well embedded in contemporary
international law, while others are so innovative that it might be premature to speak of a

crystallizing practice. >*

2.6. The Elements of Responsibility to Protect

Responsibility to Protect has three elements; namely the responsibility to prevent, react, and
rebuild. >* This section will examine the preventative measures or tools that can be

implemented under Responsibility to Protect. >

2.6.1 Before the Crisis: The Responsibility to Prevent

According to the ICISS report — Prevention is the single most important dimension of the
concept of Responsibility to Protect.>**Exprerience has constatntly taught us that effective

prevention is far less costly on blood and treasure than cure.>*® Recognition of these realities
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— that prevention is the single most important dimension of the Responsibility to Protect — is

at the heart of the 2005 World Summit’s conclusions.>*®

In his address to the conference on “Responsible Sovereignty: International Cooperation for a
Changed World” ¥, the UN Secretary General Ban Ki-moon heavily focused on prevention,
which reflected his belief that the international community needs more options for its
involvement beyond the use of military force.>*® A major piece of the prevention puzzle is
improving how the UN responds to reports of a brewing crisis that could lead to genocide,
crimes against humanity, war crimes, and ethnic cleansing.**® Developing this capacity within
the UN is viewed as having three main requirments: the timely flow of accurate and relevant
information about the preparation or commission of mass atrocities within a country; a strong
capacity within the UN to asses that information and understand its implications; and easy
access to the Secretary General and the Security Council so that the analysis and
recommendations can be acted upon.>**Ban Ki-Moon’s report suggests that one way to
strengthen the UNs institutional capacity is to consolidate the analysis and sharing of
information in a single office for the Prevention of Genocide and the Responsibility to

Protect.>*

Gareth Evans notes that effective prevention, and by extension the prevention of mass
atrocity crimes, depends on three major factors. First, it requires detailed knowledge of the
countries and regions at risk: essential preconditions would be strong analysis and good early
Wal’ning.542 Second, policy makers have to fully understand the comprehensive ‘toolbox’ of
policy instruments potentially available to them, long and short term, for prevention of the

543

outbreak, continuation, or recurrence of conflict.> Third, conflict prevention requires the

availability in responses and the necessary political will to apply to these resources.>**
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2.6.1.1 Political and Diplomatic Strategies

Structural and Longer Term Political Measures— achieving good governance in all its
manifestations — representative, responsive, accountable, and capable — is at the heart of
effective long-term conflict and mass atrocity prevention.>*® Both individual states
themselves and the wider international community have mutually supportive roles to play in
developing the legislative, executive and judicial institutions and processes of effective
government.>*1t is important to recognize just how much of the responsibility must fall on

the shoulders of the states themselves.®*’

Part of the process of building up preventative structural safeguards is to encouraging states
to join and participate actively in international organizations and regimes designed to
minimize threats to security, promote confidence and trust and create institutional

frameworks for dialogue and cooperation.®*®

4 calculated that,

Direct Political Measures —the 2005 Human Security Repor
notwithstanding continuing weaknesses in UN infrastructure, there had been a six fold
increase between 1990 and 2002 in the number of diplomatic missions aimed at stopping
wars before they started. Its authors claim that this is one of the reasons for the very
significant and noticeable decline over that period in the number of wars, genocidal and other

mass atrocities, and number of people dying violent deaths as a result of them.>*°

Direct preventative diplomacy is normally considered as a ‘soft’ technique but it does have a
firm end. **'Threats of political sanctions such as diplomatic isolation, suspension of
organization membership, travel and asset restrictions on targeted persons, ‘naming and
shaming’, or such other actions are part of the diplomatic toolkit can be applied if and only if

softer approaches fail.>
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2.6.1.2 Economic and Social Strategies

Structural and Longer-Term Economic Measures — without a doubt, economic
development matters.>*® Severe economic deprivation — economic decline, low income, high
unemployment - arguably is a direct cause of conflict or mass atrocities.>>* They directly fuel
grievances among particular disadvantaged or excluded groups, or indirectly by reducing the
relevant opportunity costs of joining a violent rebellion.>>> As Paul Collier puts the

recruitment point:

‘Low income means poverty and low growth means hopelessness. Young men...come

pretty cheap in an environment of hopelessness and poverty.”>*®

The 2005 World Summit Outcome document®’ states that development, peace and security
and human rights are interrelated and mutually reinforcing. **® Development cannot be
achieved without security — as shown by the recent history in Iraq and Afghanistan — and
security cannot be confidentially guaranteed without development.®*® Therefore there is every
reason, from a conflict and mass atrocity perspective to make a major effort to dramatically
reduce levels of both absolute and relative deprivation within countries that are struggling.>®
The policy measures available to achieve this are: development assistance and cooperation to
address inequities in the distribution of resources or opportunities; encouragement and
technical assistance to adopt institutional reforms and internal policies that will increase
government efficacy, reduce corruption, generate investment, promote growth and reduce
inequality; specific assistance to develop transport and communications infrastructure and
improve the management of natural resources; acceptance of trade regimes that will permit
greater access to external markets for developing economies and better terms of trade for

them; and then encouragement for regional and larger economic integration strategies.*®*
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Direct Economic Measures — Aid conditionality entails targeting development assistance so
as to achieve particular policy responses from the recipient. °°2 For instance, the holding of
proper elections or the cessation of some direct human rights abuse.*®® Used this way, aid is
not so much a structural measure to address root cause problems, instead it can be viewed as
a functional equivalent of broad-based economic sanctions.”®* Whether this is very useful in
changing behaviour is a matter of doubt; so too is it contentious whether the denial of aid to

people suffering under a recalcitrant regime is ever likely to do more good than harm.*®®

Direct broad-based sanctions — or at least the threat of economic sanctions as a preventative
measure — is equally controversial.*®® Sanctions include comprehensive or selective trade
embargoes, the freezing or dissolution of trade agreements, capital controls, the withdrawal

of investment, and the withdrawal of IMF or World Bank support.®®’

Economic incentives are winning more sympathetic interest as a conflict prevention tool.>®®

Positive inducements can take such forms as the promise or delivery of better trade terms,
new investment, more favourable taxation treatment, access to technology, and lifting
existing negative sanctions.”®® These have been used over the years in diplomatic
negotiations, including strategic issues such as the 1978 Egypt-Israel Camp David accords,
the relinquishment by Ukraine and other former Soviet entities of their nuclear arsenals in

1991, and other negotiations with North Korea in the early 1990’s.>

2.6.1.3 Constitutional and Legal Strategies

Structural and Longer-Term Legal Measures - For many people, a sense of security

begins with confidence that they live under fair constitutional structures not inherently hostile

to their interests.>"*
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There are ways of addressing group grievances and winning underlying protections of
minority rights — and in doing so helping avoid the outbreak of violent conflict — than making
fundamental changes to a state’s system of internal governance.’’?> Human rights protections
can take many forms: for a start, constitutional or legislative guarantees of freedom of
expression, association, religious practice, use of language, and non-discrimination in
employment, and the creation of effective human rights commissions and other such

institutional mechanisms both inside and outside the court system.*”®

The promotion of human rights requires a multifaceted approach, including investigating and
documenting human rights abuses; funding and assisting in the creation of sustainable local
institutions capable of defending human rights and monitoring violations; training and
education local human rights advocates; training and educating local police and judicial
officials; assisting in setting up appropriate judicial bodies to prosecute violations; and
assisting in tracking down suspected human rights abusers.>”

The High Commissioner for Human Rights, based in Geneva, has become an increasingly
strategic player across many of these areas of activity in a large number of volatile
locations.””™ Global NGOs like Human Rights Watch and Amnesty international play a

major role in spotlighting abuses in countries and campaigning for redress.>"®

The broader need is to promote, in those many states at risk of conflict, a much more
fundamental respect of the rule of law, which means the non-arbitrary exercise of state
power, in accordance with the laws that are clear and non-retrospective, the subjection of the
institutions of the states themselves to law, and the application of the law to all persons
equally: these are the essential ingredients, irrespective of the system of government a
country has and the particular policy content of its laws.>"’

No single rule of law is more important than the eradication of corruption.>”® Corruption has

a negative impact on economic growth, undermines the smooth inflow and effectiveness of
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foreign aid, and destroys trust in government and public establishments.®”® Deeply ingrained

corruption can eventually push states to the edge of state failure and precipitate conflict.*®

Direct Legal Measures - Various avenues are available for the direct legal resolution of

disputes before they realise the potential to become violent.*®*

The International Court of Justice established under the UN Charter is the UNs principle
judicial organ (Article 92). *®2 However, member states are only bound to comply with its
decision to the extent that they voluntarily submit to its jurisdiction (Article 94) and only a
third of UN members have signed a declaration recognising the jurisdiction of the court as
compulsory.®®® That said, its adjudication of issues between states and its capacity to offer
essentially advisory opinions — as with the recent Bosnia v. Serbia case — making much
clearer the obligations imposed on states by the Genocide Convention to prevent and punish
genocide — have from time to time played a significant role in the prevention of conflict and
mass atrocity crimes.®®* The court requires more commitment from states that it has

received.>®®

In the current context, a more significant legal weapon has emerged in recent years in the
international preventative armory: the threat of international criminal prosecution.®® Unlike
before, it is now possible to ensure that those who minded to commit mass atrocity crimes
know that there is a real prospect of them being tried and punished.?®’ There has been the
establishment of specialist tribunals to deal with war crimes committed in specific conflicts
particularly for the former Yugoslavia, Rwanda and Sierra Leone.”® There has also been the
establishment of the International Criminal Court, which created a new jurisdiction over

crimes of humanity, genocide and war crimes.’® There has also been some significant
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applications in recent years of ‘universal jurisdiction’, which is available for certain crimes
committed under the Geneva Conventions and Protocols, the Convention against Torture, and
under customary international law, for genocide and crimes against humanity.>® Any state
party, if it has legislated to give its courts this jurisdiction, can bring to trial any person
accused of such crimes irrespective of any connection of the accused or crime within the state
in question.>®* A good example is with the 2001 prosecution and conviction in a Belgian

court of Rwandan nuns charged with complicity in the Rwandan genocide.>*

One disadvantage of having the threat of international criminal justice as a preventative tool
is that not enough convictions have yet accumulated to act as a deterrent to potential
perpetrators.®®® The specialist tribunals for former Yugoslavia, Rwanda and Sierra Leone by
definition have no application for future situations arising outside these countries, and their
expense and uneven records makes it now especially likely that any of them will be replicated
elsewhere.>® Not many countries that have legislated to allow their courts to apply universal
jurisdiction, have shown much inclination to do s0.°*® And the International Criminal Court
is finding it quite challenging to apply that jurisdiction to ongoing rather than completed

conflicts.>®

2.6.1.4 Security Sector Strategies

Structural and Longer Term Security Measures — this involves providing support through
security sector reform by ensuring armed forces, police and intelligence services are
competent and democratised.>®” This is a significant conflict prevention tool, vital to
enhancing governance, promoting stability, and ensuring greater public trust in the

state.>*®Undisciplined, poorly structured, or otherwise ineffective security forces can
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aggravate tensions and create environments where conflicts can prosper: Congo and Timor

Leste are just two examples.>®

The biggest security sector reform of all is managing a transformation from military to
civilian controlled government.®® To be successful, this requires not only formal
constitutional and political mechanisms that embody that change but new habits of routine

regard to civilian financing.®™*
Direct Security Measures

The most interesting innovation of recent times, when it comes to more direct and immediate
conflict prevention strategies of a military character is preventative deployment.®®? This
involves, where there is emerging threat to conflict but it has not yet broken out, the
positioning of troops either within or across borders, with the consent of the government or
governments involved, for the primary purpose of deterring the escalation of that situation
into armed conflict; associated aims may be to calm communities in the area by monitoring
law and order and general conditions and offering other forms of assistance to local

authorities.%%

Another category of preventative military response involving deployment of troops is non-
territorial shows of force.®® This involves deploying military resources without an actual
intervention on the territory of the targeted stated and accordingly the question of consent
does not arise.®”® Such operations may be intended as a show of force to give added weight
to diplomatic initiatives, or serve as instruments to monitor or implement non-military
enforcement actions such as sanctions and embargoes.®® A good illustration of this is
probably the positioning of US warships, with substantial detachments of marines, offshore

from Monrovia, Liberia in 2003 in an exercise designed - without actually putting any
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American boots on the ground — to concentrate the minds of potential spoilers pending the

arrival of a UN peacekeeping mission.®%’

Threatened arms embargoes or withdrawal of military cooperation programs is also an
example of military tools of some preventative utility.*®® Arms embargoes are a familiar tool
used by the Security Council and the international community when conflict arises or is
threatened, and also have quite a history of informal application by trade unionists and
others.®® A recent example in April 2008, is the turning away, at least from the South
African and Mozambique ports, of a Chinese ship carrying arms intended for delivery to the

Mugabe government in Zimbabwe.®*°

2.6.2 During the Crisis: The Responsibility to React

When prevention fails, conflict breaks out within a state, and mass atrocity crimes are
occurring or imminent — it is not an option for the world to stand by and do nothing.®*! The
primary responsibility to react, is as expected, that of the state itself where the crisis it
erupting.®*? But if the state is unable or unwilling to act perhaps because it is the
government itself doing the major damage, the responsibility to take action falls on the wider

international community.®*®

The 2005 World Summit Outcome Document®** makes this clear beyond doubt by
identifying the broad option available, in a sequence moving — from less to more intrusive
and from less to more coercive.*® The document notes that the international community,
through the United Nations, also has the responsibility to use appropriate diplomatic,
humanitarian and other peaceful means, in accordance with Chapters VI and VI1I of the UN
Charter, to help protect populations from genocide, war crimes, ethnic cleansing and crimes

against humanity.®*® As a result, collective action will be taken in a timely and decisive
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manner, through the Security Council, in accordance with the Charter, including Chapter VII,
on a case by case basis and in cooperation with relevant regional organisations as appropriate
should peaceful means be inadequate and national authorities manifestly failing to protect
their populations from genocide, war crimes, ethnic cleansing and crimes against
humanity.®*’

As with the responsibility to prevent, there are four broad sets of tools available — political,

economic, legal and security.®'®

2.6.2.1 Political and Diplomatic Strategies

Diplomatic Peace-making - the best example of the use of early and effective mobilization
of political and diplomatic resources to bring back under control an explosive mass atrocity
situation is Kenya in early 2008.°*° The post-election violence, largely inter-ethnic in
character, leaving within a matter of days more than 1,000 dead and 600,000 displaced — that

could have quickly become, without this intervention, much more catastrophic in scale.®®

Another example is the combined effort led by NATO’s George Robertson and the EU’s
Javier Solana, to defuse a potentially disastrous downward spiral of inter-ethnic violence in
Macedonia in 2001, which led to the Ohrid Agreement.®** Robertson attributes this success
to a combination of early intervention, top level engagement, continuity of effort, inter-

institutional cooperation, and implementing lessons learnt.®?

At any given time, the UN secretary-general, in the exercise of his ‘good offices’ role has
dozens special representatives, personal representatives, special envoys, or special advisers
working on peace and security issues in all parts of the world.®®In the same way, regional
organisations such as the EU and AU are engaged.®*From time to time, nongovernmental
organisation like the Carter Center - which over many years has helped broker significant
peace agreements and arrangements in locations such as Liberia, Uganda, Haiti, Nepal and
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Israel-Palestine —, the Community of Sant’Egidio which played a crucial role in bringing the
war in Mozambique to an end in 1992, and the Geneva-based Centre for Humanitarian
Dialogue.®”® The Elders, a group of former senior statesmen and women founded in 2007,
chaired by Archbishop Desmond Tutu, and has members such as Kofi Annan, Jimmy Carter,

and Gro Harlem Brundtland, can be expected to make a new contribution to this scene.®%

Political Sanctions and Incentives — political incentives include diplomatic recognition,
membership in an international organisation, military assistance, and measures with a more

specifically economic flavour like access to aid cancellation of debt.®*’

Political sanctions essentially involve withdrawal of diplomatic recognition, expulsion from
international organisations, suspension of sporting contacts, ‘naming and shaming’ through
condemnation in international forums, and travel bans in the case of influential individuals.®?®
Arguably, measures like supporting bans, whether directed to Zimbabwe or apartheid South
Africa, or various Olympic hosts, have proved notoriously ineffective, some political
sanctions have greater political impact than may immediately meet the eye.®*As the ICISS
commissioners noted, restrictions of diplomatic representation, including expulsion of staff,
has increasingly come to be seen as a relevant ad useful measure in efforts to limit illicit
transactions — whether for the sale of commaodities such as illegally mined diamonds or drugs,
or for the purchase of arms and other military-related material or with respect to the

movement of funds.%*°

Targeted travel bans, when applied to specific individuals and their families, do seem to
weigh heavily.%** Visa bans for major international retail and entertainment destinations have
been known to cause serious pain to a number of serially offending national leaders.®*> Even

more interesting are bans on entry to attend school or university.**
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2.6.2.2 Economic Strategies

Economic Sanctions —Economic sanctions have successfully worked in South Africa.®**
This involved the cooperation of governments in denying or limiting credit to the South
African governments and banks in denying or limiting credit to the South African
government and local companies.®®* Arguably, sanctions, more than any other form of
external pressure forced South Africa to the negotiating table after the release of Nelson
Mandela.®*®

Sanctions, if sustained for long, can have a major negative effect on the well-being of the
country’s people by denying access to goods, services, or other externally provided
requirements necessary or important to maintenance of a country’s economic, social, or
political infrastructure, even if — as was the case for Iran in the 1990°s — an attempt is made to

make an exception for food and medical supplies and other essentials.®*’

Recently, the term ‘smart sanctions’ has come into play.®*® This can be seen in the work of
the Stockholm Process on the Implementation of Targeted Sanctions.®*® These are measures
that are directed against particular political leaders and members of their regimes whose
actions constitute a threat to international peace and security.®*® Examples extend across the
whole political, economic, and military spectrum, ranging from travel bans on key
individuals as discussed above, to financial sanctions, to specifically focused trade sanctions,
to aviation bans ( denying individual targets, or target states, permissions to land in, take off
from, or fly over national territory) and arms embargoes.®** The purpose of such intended
sanctions is to avoid the unintended consequences of comprehensive economic sanctions and

focus sanctions on the pressure points of the regime, group, or individual to be sanctioned.®*?

Targeted financial sanctions can be aimed at the foreign assets of a country, rebel movement,
or terrorist organisation, particular leaders and their families, or companies associated with
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any of them.®** An example of such a sanction may involve an asset freeze or a blanket

restriction on dealing with companies or banks from a certain country.®**

Economic Incentives - positive economic incentives include measures such as concessions
on trade access, development assistance, beneficial trade agreements, investment offers, or
membership in a regional economic organisation.’*® These incentives have been used quite

successfully in connection with major political or strategic goals.®*°

2.6.2.3 Legal Strategies

Criminal Prosecution: Peace versus Justice —in cases where a state is unable or unwilling
to arrest, try, and if properly convicted, punish those perpetrating mass atrocity crimes — then
the alternative would be to seek justice through some other court or tribunal outside the state,

exercising international criminal jurisdiction.®’

As described in previous paragraphs, there are three classes of such courts: the specialist or
ad hoc tribunals dealing with crimes committed in specific conflicts; the International
Criminal Court, ICC; and other national courts able and willing to exercise universal

jurisdiction.®*®

Historically, most international war crimes tribunals have been ad hoc bodies.®*® A good
example would be The International Military Tribunal set up in Nuremburg in 1945 to try
twenty one major figures accused of crimes against peace, violations of the laws of war, and
crimes against humanity.®*® Post 1945 international war crimes tribunals include the
International Criminal Tribunal for the former Yugoslavia, (ICTY) and the International
Criminal Tribunal for Rwanda, (ICTR).%*
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The ICC was established through the 1998 Rome Statute.®*? The Court breaks with the ad hoc
tradition of war crimes tribunals by setting up a permanent court to hear cases of genocide,

crimes against humanity and war crimes.®
2.6.2.4 Military Strategies Short of Applying Coercive Force

Peacekeeping for Civilian Protection — Peacekeeping involves what is now called the
traditional form, blue-helmeted forces being engaged essentially in the monitoring,
supervision, and verification of cease fires and early-stage peace agreements.®** Peacekeeping
was not contemplated by the UN founders, and not explicitly mentioned in the charter; it
developed to the status of a full working doctrine under Secretary General Dag

Hammarskjold.®

Operations were multinational in character, authorised by the UN Security
Council, under UN command, premised on the consent of all the parties to the conflict,
expected to remain completely impartial between them and not mandated or expected to use

force except in self-defence if under attack.®*®

Peace enforcement operations on the other hand are not premised on consent of all sides or
requiring impartiality.®” These were clearly anticipated in Chapter VII of the Charter, which
gave the Security Council power to take such action by air, sea or land forces as necessary so
as to ensure or restore international peace and security.®*® It should be noted that
interventions of this kind have been rare, the clearest examples being the cold war era
operations in Korea in 1950 and, on a much smaller scale, the Congo in 1960.% In the recent
years, the practice has been for major peace enforcement operations, where the robust use of

660

force is integral to the mission from the outset.”™ A good example would be the operation

against Iraq in 1991 after its invasion of Kuwait.®®*
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Safe Havens and No-Fly Zones

A safe haven is a specific and limited form of security guarantee, often but not exclusively
intended to provide for the safe delivery of humanitarian aid, but in all cases demanding a
genuine commitment to protect civilians with force if necessary.®®® The benefits of creating
safe havens are clear.®® They allow a third party to intervene in a conflict where a full
peacekeeping mission is politically impossible and nevertheless achieve limited goals of
civilian protection.®® In cases of potential or actual mass atrocity crimes where speed of
deployment is critical, the setting up of safe havens can help to restore peace over a wider

area and prevent genocide from taking place.®®

No-fly zones are the aerial equivalent of safe havens.®®® They have been used as a form of
limited security guarantee, attempting — though with mixed success — to prevent the use of

7
.LGG

airpower being brought to bear in a conflict.”™" An example would be in Iraq, where the US

and the UK imposed a no-fly zone over northern and southern Iraq from 1991 to 2003

intended to protect Kurdish and marsh Arab populations from reprisals.®®®

For them to be effective, both safe havens and no-fly zones involve a willingness by the
protecting power to apply full-scale coercive military force in their defence if that proves
necessary.®® To that extent, they raise all the issues about when it is right to use such
coercive power and in effect to invade in the process the sovereign territory of another

state.5”°

2.6.3 After the Crises: The Responsibility to Rebuild

The responsibility to rebuild a society, in the aftermath if war or mass atrocity crimes that
have torn it apart, has four interrelated but distinct dimensions.®”* These include achieving

security, good governance, justice and reconciliation, and economic and social
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development.®”? Physical security may always be the first priority, but it cannot be the only
one, and, in particular, recreating or creating a viable justice system and respect for the rule
of law, and the governance preconditions for economic development, deserves higher

priority.®”

2.6.3.1 Achieving Security

Peacekeeping in Support of Nation Building —Peacekeeping plus” missions focuses on
supporting and consolidating peace-making processes, stabilising the country in question
through immediate post-conflict transition and paving the way for long-term development, as
with missions led wholly, or most of the time by the UN in post conflict countries such as
Namibia, El Salvador, Cambodia, Somalia, Mozambique, Haiti, Eastern Slavonia, Sierra

Leone, and Timor-Leste.t”*

The peacekeeping missions are required to do a number of tasks in the general context of
providing a safe environment necessary for the restoration of good governance, the rule of
law, and the conditions for economic growth and development.®”*Some of it is a continuation
of the responsibility-to-react role described earlier, in particular responding militarily, as
necessary, to spoilers who may seek to violently disrupt peace, until such time as confident
and capable national forces can play that role themselves.®”® Other tasks may be more akin to
ordinary law and order maintenance, a police rather than military function but one that is
crucial for stabilizing a war-torn society and, among other things, ensuring that refugees and
internally displaced persons, (IDPs), are willing to return home.®’” This again is a role
exercised by peacekeepers until such time as effective national capability has been built or

rebuilt.t™®
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Other specific tasks that peacekeepers may be called upon to perform or supervise as
identified in the ICISS document include mine clearance and the pursuit and apprehension of

indicted war criminals.®”

Worldwide, there remain some 40 to 50 million active landmines currently in the ground in
almost every significant conflict area.®® In 2006, uncleared land mines killed nearly 1400
people and left many thousands more injured: the number of known mine injury survivors
rose to, 473,000, many of whom require lifelong care.?®" Demining operations are clearly
essential not only for the immediate safety of people in the areas in question, but also for the

return of civilians to areas previously subject to conflict.®®?

The pursuit and apprehension of indicted war criminals is another task most likely to fall
upon international peacekeepers during the peace building phase.®® This task remains sadly
incomplete, with enforcement agencies finding local intelligence often difficult to obtain and
fearing violent local reactions from one side or another if their diligence should not

succeed.®

2.6.3.2 Disarmament, Demobilization, and Reintegration (DDR)

This is a crucial part of the post-conflict peacebuilding and stabilization process, designed to
interrupt the conflict cycle and facilitate a transition of armed groups into national forces or
back to civilian life.%® For it to be effective, it requires close and effective cooperation
between national authorities and the international missions assisting them.®® In Afghanistan
for example, successful DDR will involve, by reducing the influence of warlords, a major

restructuring of the political landscape, and the halting progress of these programs has been a
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factor holding up other political, economic and administrative developments.®®” The glaring
lesson learnt from all experience is that the political will of the principal parties is essential
for DDR: while pressure can be applied by international bodies and their resources used to
facilitate this process, this is largely ineffectual without clear commitment from the parties in
play.688

Disarmament, aimed at the collection and destruction of existing weapons and the
progressive suppression of the capacity to produce or purchase new ones.®®® This process is
obviously likely to be more effective when based on consent, regardless of whether any
external forces involved in the process are deployed under Chapter VI or VIl mandates.®*
However, achieving voluntary disbarment regularly runs into local resistance from
combatants, with peacekeeping operations often then proving unable or unwilling to compel
them, a recurring problem in eastern Congo among other instances.®*

Demobilisation, even more than disarmament, has to be handled intelligently and sensitively
if there is to be counterproductive backlash.®®? For instance after 2003, the Iraqi army went
through demobilisation, which left scores of thousands of former soldiers, many of whom had
played no role in the atrocities, without income, future or honour.*® In some cases, like
Kosovo, the problem of former combatants has been managed less by demobilisation than
reclassification, with the creation of the Kosovo Protection Corps (KPC), perceived as a way
station toward the creation of an army for a future independent country and whose command

structure was essentially that of the former Kosovo Liberation Army (KLA).***

Reintegration is the most costly and the most extensive element of DDR and ultimately the
most complex, involving issues ranging from transport arrangements to the resolution of land
and property issues and finding employment for the ex-combatants.®® A classic example is

Mozambique which went through a slow and long-term yet very effective process, with
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successful political reintegration — with RENAMO’s transition from insurgent group to
opposition party — as well as economically and socially.®*®*While employment creation
schemes may not arguably be the most productive use of donor resources, and former
insurgent or militia combatants may well be among the least deserving of claimants, there is a
strong security imperative in most cases to, at the very least, detach the more dangerous
individuals from each other enough to prevent them easily re-associating, re-arming, and re-

threatening.5’
2.7 Conclusion

Since its conception, Responsibility to Protect has generated tremendous attention and hope
as a potentially powerful tool to promote and sustain global peace. °* It has also played a key
role in influencing the international community’ response to the protection of civilians in
several country cases. ®° The international consensus extends to the general idea that it is the
shared responsibility of the state as well as of the international community to prevent and
contain the four crimes, genocide, crimes against humanity, war crimes and ethnic
cleansing.”® However, ensuring adequate, timely, and consistent application of the concept

remains a serious challenge. " This will be demonstrated in the next chapter.
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CHAPTER 3

OPERATIONALISATION OF RESPONSIBILITY TO PROTECT: CASE STUDIES
OF KENYA AND SYRIA

3.1 Introduction

Since its official introduction into the international arena in 2001, Responsibility to Protect
has been invoked by the civil society, the UN and/or other national, regional and/or sub-

regional actors.”®> However, there have been variations in its application. In some cases, the

international community has reacted swiftly and effectively and implemented the concept

mostly through diplomatic measures. In other cases, the application of the concept has not

been as effective or consistent mostly due to the states that define sovereignty as a concept

that respects territorial integrity, non-interference, and non-intervention. In other cases, UN

members such as China and Russia have used their veto power to oppose a resolution which

they deem as a violation of state sovereignty. In other cases, intervention or non-intervention

has been allowed due to the alleged interests of the Security Council’s permanent five.

This Chapter will demonstrate the inconsistency of the concepts application, which in turn

will build a case for the concepts entrenchment in treaty law.

3.2 Responsibility to Protect in Action — Kenya

3.2.1 The Post-Election Violence 2007/2008

From December 2007 to February 2008 Kenya'®, once viewed as a relative safe haven of
stability in the horn of Africa, experienced ethnic violence, a growing humanitarian crisis,
economic disruption, and unresolved questions about its future political direction.”® This was
triggered by a disputed presidential election held on 27 December 2007."%As a result of the
violence, 1,333 Kenyans were Killed and over 600,000 internally displaced persons (IDPs),

while more than 110,000 private properties were destroyed between ethnic Kikuyus, Luos,

"2Crises. (2014, July 28). Retrieved from International Coalition for the Responsibility to Protect:
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%%The Crisis in Kenya. (2014, July 29). Retrieved from International Coalition For the Responsibility to Protect:
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and Kalenjins in the Rift Valley, Mombasa and urban informal settlements.’®® The
perpertrators comprised of individuals, militias, and police with victims often targeted on the
basis of assumed connection between their ethnicity and support for either of the two
presidential candidates, incumbent Mwai Kibaki of the Party of National Unity, (PNU), and
opposition leader Raila Odinga of the Orange Democratic Party, (ODM).”®" It should be
noted that Kenya’s elections since gaining independence had been dominated by ethnic
affiliation which resulted in exclusion and discrimination of those affiliated with the

opposition.”®

In committing to uphold Responsibility to Protect, the Kenyan government had accepted the
Responsibility to Protect its citizens from genocide, war crimes, crimes against humanity, and
ethnic cleansing. " The government therefore had the responsibility to ensure that
government officials did not incite ot facilitate the commission of these crimes; mitigate the
rampant hate speech; deter private actors from inciting, aiding, perpetrating crimes; arrest and
prosecute perpetrators; and ensure that the police and the military observe international
human rights standards and develop the capacity to respond rapidly to the threats of
atrocities. "** However, the government showed that it was unable or unwilling to take the

necessary steps to protect its population. "**

The severity of the crisis and lack of action by the Kenya goverment led to a swift response
by regional and international actors, as it appeared to rise to the level of crimes against
humanity, a level of violence that the Responsibility to Protect is designed to prevent.’*?
French Foreign and European Affairs Minister, Bernard Kouchner, appealed to the UN
Security Council in January 2008 to react “ in the name of the Responsibility to Protect”
before Kenya plunged into deadly ethnic violence.” The UN Secretary General, Ban Ki-

moon characterized the post-election ethnic crises as an issue concerning the Responsibility

"%Halakhe, A. B. (2013, December). “ R2P in Practice”:Ethnic Violence, Elections and Atrocity Prevention in
%gnya . Global Center for the Responsibility to Protect: Occasional Paper Series No.4.
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to Protect’*

and issued a statement expressing concern for the ongoing violence, calling the
population to remain calm and for restrait to be shown by the Kenya security forces.” The
UN High Commissioner for Human Rights called ont the Kenyan government to abide by its

international human rights obligations.”®

Internally, soon after the violence began, a discreet attempt to a political agreement between
PNU and ODM wias initiated with the support of influential members of the Kikuyu business
community faciltated by the World Bank representative, Collin Bruce.”"” The initiative was
intended to operate between the parties through trusted intermediaries. "*® The go-betweens,
chosen for the ability to interact one-on-one with the president, emphasised the need for

power sharing with Odinga. "*°

Efforts to peacefully reslove the crisis through mediation was launched by the African Union
first with a visit from the outgoing Chairman of the African Union, (AU), President John
Kufour of Ghana on 30 December 2007, one day after Kibaki’s swearing in."””® He met with
both Kibaki and Odinga, but failed to establish a mediation process.’**His visit was followed
by the arrival of Nobel Peace Laureate Archbishop Desmond Tutu, on 2 January, and that of
US Assistant Secretary of State for African Affairs, Jendayi Fraser on 5 January.?Four
former heads of state - Tanzania’s Benjamin Mkapa, Mozambique’s Joachim Chissano,
Botswana’s Katumile Masire and Zambia’s Kenneth Kaunda — arrived on 8 January for talks
with President Kibaki.”**Despite all mediation attempts, no one was able to broker a

successful peace agreement.’*
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On 9 January, President Kufour returned to Kenya at President Kibaki’s invitation and
authorized a panel of “ Eminent African Personalities” to mediate between the two
presidential candidates.”” A document outlining ‘Principles of Agreement’ was to be signed
in the parliament on 10 January 2008, the day of Kufuor’s departure, in order to establish the
basis of a process designed to address the root causes of the violence and the electoral
dispute, as well as provide a political settlement. "® But before the document was signed,

hardliners in the Kibaki camo convinced the president to disown the document. %’

The document which went through ten rounds of negotiations, in the full knowledge and
apparent support of the president, detailed a mutual commintment to restore the rule of law
and stability rapidly. " The document recognised that the electoral commission’s tallying
compilation and declaration of results as problematic and proposed a credible, independent
and impartial process which could not be subjected to control by either party, and the parties
would be bound by the findings and recommendations.”®® The document also included an
agreement that the process would be carried out by a panel of eminent Africans, which
consisted of former UN Secretary General Kofi Annan, former Tanzanian President
Benjanim Mkapa, and former first lady of Mozambique Graca Machel , who would present
their findings and recommendations within 30 days. " In the interim, it provided for a
coalition government based on equal representation of both parties in number and
portfolio.”*! The document further stated that government activities would be subject to
mutual agreement, and both parties committed to pass the laws required for implementation
in parliament. "*2 The document was to be signed by Kibaki and Odinga witnessed by the
AU’s Kufuor, UK High Commissioner Adam Wood, U.S. Ambassador Michael Ranneberger
and French Ambassador and local EU President Elisabeth Barbier. "** This document
provided two of the essential pillars for the resolution of the crisis: an independent
investigation into the electrol dispute with recommendations on the measures and time frame
needed to organise a rerun if the first count was found to be invalid; and a powersharing
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arrangement between ODM and PNU while reforms and preparations for a rerun were to be

carried. "

The panel arrived on 22 January 2008 and immediately restored hope on the possibility of a
negotiated settlement. "> After intensive consultations and visits to areas affected by
violence, it arranged a Kibaki-Odinga meeting followed by rapid agreement on the format
and agenda of negotiations. "*® Both parties agreed to address four agenda items in four
weeks, namely:(1) taking immediate action to stop the violence and restore fundamental
rights and liberties,(2) addressing the humanitarian crisis and promoting reconciliation,
healing and restoration of calm, (3) overcomingthe political crisis, and (4) addressing long-
term issuesand the root causes of the conflict, including constitutional,legal and institutional

reforms.”®’

On 28 February 2008, a power sharing agreement was brokered.”® The agreement was built
around a power-sharing cabinet with Mwai Kibaki as president and Raila Odinga as prime
minister. "**The parties also agreed to have ongoing negotiations on underlying root cause
issues — especially land, economic disparity, and the constitution — and the establishment of
three formal commissions to review electoral law and practice, investigate postelection
violence, and set in place a truth and reconciliation process.’**The three commissions
were:(1) the Independent Review Commission on the 2007 Elections (IREC), also known as
the Kriegler Commission, which was assigned to review the electoral process, (2) the
Commission of Inquiry into Post-Election Violence (CIPEV), also known as the Waki
Commission, which was tasked to analyze the factors that contributed to the electoral
violence and (3) the National Task Force on Police Reform, which was directed to review the

conduct of the police.”

The findings of the three commissions formed the foundation for many of the reforms
initiated by the government to prevent a recurrence of the 2007/2008 violence.”** Such

reforms include the adoption of a new constitution which entered into force in August 2010.
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"3 |n advance of the referendum, the government showed its commitment to prevetion,
Responsibility to prevent, by deploying 10,000 additional police.”** Equally significant was
the unified position on the referendum that Odinga and Kibaki presented, which in turn
helped to allay any doubts about the capacity of the power sharing agreement to survive until
the next elections. " The constitution reduced the power of the president and helped create
more independence for key institutions including the judiciary and the police.”*® The
constitution also introduced a devolved system of governance structure which moved the
country from a centralized and highly personalized form of governance that had previously
contributed to inequitable development and a form of politics that was perceived as

benefiting particular ethnic groups.”’

The Waki and Krieglar Commissions both called for reforms of the media’s regulatory
framework as a means of curbing hate speech; a tool which had been used during the 2007 to
incite violence.”*®As a result, in February 2008 the Kenyan parliament passed the National
Cohesion and Integration Act which established laws on ethnic andreligious discrimination
and created penalties for hatespeech.”® In September2009 the government established the
National Cohesion and Intergration Commission, (NCIC), whose task was to monitor
compliance with the act.”*® The Commission played a critical role in ensuring that hate
speech would not play a similar role during the 2013 election by developing guidelines for
journalists and media outlets regarding hate speech, conducting awareness training regarding
hate speech, warning that perpertators would be held accountable should they violate the Act,
investigating and hearing complaints regarding hate speech, and initiating prosecutions.”* By
working with the NCIC, the government also undertook studies to identify flashpoints for

violence and developed strategies to minimise the level ot risk. *?
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The reform implemented in the police force established the legal and institutional framework
for a more independent police force which seeks to serve the Kenyan state rather than

politicians.”®

3.2.2 Why Was Responsibility to Protect Succesful in Kenya?

From the foregoing, Kenya is the best example of the use of the Responsibility to Protect.”*

The concept was applied by using diplomatic and political strategies by the international
community, through the panel of eminent Africans, which brought back under control an

explosive mass atrocity situation in the country.”

The negotiation and mediation process led by the Eminent African Personalities
demonstrated the value of outside engagement when they succeeded in preventing an
escalation of post-election violence, an outcome that Annan saw as a successful example of
the Responsibility to Protect in Action.”® The case also demonstrates that a joint undertaking
by the UN and other multilateral and regional organistions can be succesful. " Without the
joint effort, the parties would not have felt the pressure to come to the table and come up with
an agreement which would eventually stop the chaos.”*®Invoking Responsibility to Protect
provided a diplomatic solution.”® Through political and diplomatic intervention, it took the
panel 40 days to convince both sides that there was no way either side could run the country
without the other and that without any agreement the country would be in a political

gridlock.”® Kofi Annan concluded proudly by saying:

“[w]hen we talk of intervention, people think of the military . . . But under R2P, force
is a last resort. Political and diplomatic intervention is the first mechanism. And |

think we’ve seen a successful example of its application [in Kenya].”"®"

Furthermore, the international community has provided considerable financial, technical, and
political support to assist the Kenyan government in carrying out reforms, which were
implemented to deter future violence. "®?
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The rapid and coordinated response to the Kenya crisis by the international community has

been hailed as “a model of diplomatic action under the Responsibility to Protect.”.”®®

3.3 Failure of Responsibility to Protect - Syria

According to the Syrian Observatory for Human Rights, more than 140,000 people, over
7000 of them children, haave been killed in Syria’s uprising-turned-civil war.”® Yet, the
international community, represented by the members of the UN Security Council, has been
unable to agree upon any interventionist action to stem the violence.”® Additionally, the
Syrian Government remains resolute in its rejection of any foreign interference in its
domestic affairs and hostile to suggestions by other nations and coalitions of nations that its

repressive violence must cease.’®®

Disagreements over Syria have centred on two key issues: first, how to interpret events on the
ground, and second, how to respond to the violence.”’ In the early stages of the conflict,
Western countries characterised the situation as a brutal repression of pro-democracy
protesters by the Assad regime.”®In contrast, Russia and China, saw the violence as a
legitimate government response to attacks on state infrastructure by armed opposition
groups.”®® These divergent perspectives have undermined attempts to reach an agreement on
appropriate responses.’’® While Western states and subsequently the Arab League have called
for President Assad to step down as president, China and Russia have been unequivocally

been opposed to any external pressure aimed at changing the Syrian regime.”"*

The uprising in Syria began mid-march 2011 after protestors asking for the release of
political prisoners were immediately met by Syrian Security forces.””*President Bashar al-

Asaad refused to halt the violence and implement meaningful reforms demanded by
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protestors such as the lifting of emergency law, broader political representation and a freer
media.”"®Accounts emerged from witnesses, victims, the media, and civil society that
government forces had subjected civilians to arbitrary detention, torture, and the deployment
and use of heavy artillery.””* The Syrians were also subjected to the Shabiha, a heavily

armed state-sponsored militia fighting alongside Syrian Security forces.””

The UN Security Council met on 27 April 2011 to discuss the deteroriating situation in
Syria.”” All members of the Security Council expressed deep concern over the worsening
situation in Syria.””” However, when it came to the actions to be taken to remedy the
situation, the different views were made clearly visible.””® The United Kingdom, reflecting a
broadly Western position, recommended four measures which should be taken
immediately.”” Firstly, the violence had to stop immediately.”® Secondly,the Syrian
government had to immediately respond to the legitimate demands of its people for genuine
reform.” Thirdly, those responsible for the violence should be made accountable for their
actions.”®® And fourthly, the international community should present a united front in

condeming the killings and abuses of human rights.”®®

The Russian representatives however responded by making clear its view that this was
essentially a domestic matter for the Syrian authorities to resolve.’®* They pointed out that the
situation was not one that constituted a threat to the international peace and security.”®®
Furthermore, violence had been committed by both the government and the opposition.”®®
Any outside interference should be avoided as it might provoke undesirable and considerable
regional instability.”® The indian delegation added the the primary responsibility of the
Security Council was to avoid violence in any form and seek a resolution of internal

differences through peaceful means. "® It should be noted that even at this early stage,
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reservations concerning the prospect of any intervention by the international community to

address the issues in Syria were clearly being expressed. "

On April 29, the Human Rights Council met to discuss the situation in Syria.”*® The Council
presented a Resolution S-16/1 "**, which strongly condemed the use of lethal violence against
peaceful protesters.”® It called on the Syrian government to immediately put an end to all
human rights abuses including reaffirming the rights to freedom of expression and assembly,
lifting censorship restrictions, permitting reporting within Syria, calling for the prohibition on
foreign journalists to be lifted, and demanding the immediate release of all political
prisoners.”® The Security Council agreed to urgently send a mission to Syria to investigate
the alleged human rights abuses and called upon the Syrian govermeent to cooperate with the
mission representatives.’** The proposed Resolution applied the concept in two ways, firstly,
it exerted diplomatic pressure through statements of concern, and secondly, it called for the
establishment of a fact finding mission to investigate and report alledged threats againt the
Syrian population. " Despite the resolution being adopted by a substantial majority of the
Security Council, there was a notable opposition and absention.”®® China, Russia, Pakistan
and Malaysia , among others, voted against the resolution.”®” The abstainers included Nigeria
and Saudi Arabia.”® Violence continued on the ground and as the killing became more

prevelant, the demonstrations grew larger and more widespread.”*

In late May 2011, France, Germany, Portugal and the United Kingdom introduced a draft
resolution to the Security Council. 3 The draft resolution noted the Syrian goverments
Responsibility to Protect its citizens and stressed the need for those responsible for the
government-sponsored violence to be brought into account, and called for an end to killings,

arbitrary detention, dissapearances, and torture.®* The draft resolution demanded that the
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siege in Dar’a cease and that all media and communications restrictions be lifted.?” The
regime was urged to cooperate with the Human Rights Council’s investigative mission.®%
This draft resolution applied Responsibility to Protect in the following ways; first, it called
for criminal prosecution, second it advocated for freedom of the media, and third it urged the
Syrian government to coorperate with the fact finding mission which was lead by the Human
Rights Council’s investigative mission. *** What followed was an intensive discussion among
the members of an amended form of the European Resolutin. Russia, China, India, Brazil,
and South Africa expressed their concern that a Security Council resolution should not seek
to dictate the nature of the reform program that the Syrian government should undertake. 8
Essentially, they felt that this was an internal matter. They also sought to remove language
that would suggest any form of military intervention. 8% The draft resolution was put on

hold.8%

Developments in Jisr al-Shughour in north-west Syria, where Syrians began to flee the
violence across the border to Turkey, while more crossed over the border to Israel.2% The
argument that the crises in Syria was an internal matter became weaker, and the movement of

Syrian refugees across borders became a major source of international concern.®®

The Secretary General’s Special Advisers on the Prevention of Genocide and the
Responsibility to Protect issued a statement on Syria.®*° They noted that the scale and ferocity
of the violence in the country indicated that crimes against humanity may have been
committed.?"* The Advisors urged the Syrian government to fulfill its Responsibility to
Protect its population and to ensure that its security forces complied with their obligations

under international law.®?

The President of the Security Council issued a presidential statement on Syria expressing its

grave concern with respect to the worsening crisis in Syria and noted its regret on the deaths
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of hundreds of people.®™® It condemed the widespread violations of human rights that had
taken place and called for an immediate ceasefire.** Notably however, the statement was
seen as a compromise and it affirmed the Security Council’s commitment to state
sovereignty, independence, and territorial integrity of Syria.®™® It stressed that the only
solution to the crisis was through an inclusive and Syrian led political process whose

objective was the recognition of the legitimate aspirations of the Syrian people.®*°

On 4 October 2011, France, Germany, Portugal, and the UK introduced the final amended
European draft resolution for discussion and adoption.?*’ The draft strongly condemed the
continued grave and systematic human rights violations and the use of force agaist civilians
by the Syrian authorities and demanded for the immediate end to all violence.®'® It recalled
the Syrian government’s Responsibility to Protect its population and expressed its deep
concern with respect to the deteroriating political situation in Syria and the prospect of further
violence.®™ In order to satisfy Russia and China, no reference was made on sanctions.®° The
resolution however conveyed an intention to impose such sanctions should Syria not comply
with resolution’s terms within the designated time.®** This draft adopted Responsibility to
Protect by exerting diplomatic pressure through statements of concern and relaying the

Security Council’s intent of applying economic sanctions. 822

Despite reaffirming the Security Council’s commitment to sovereignty, independence,
territorial integrity, and national unity of Syria, the draft met vetoes from China and Syria.?®
In explaining their vetoes, China focused on its traditional talking points regarding non-
inteference, respect for sovereignty, and its preference for resolving crisis through political
dialogue.®**Russia set down four arguments against the resolution.®? First, like China, Russia

noted that the resolution did not pay sufficient respect to Syria’s national sovereignty,
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territorial integrity, and to the principle of non-interference into Syria’s domestic affairs.?%°
Secondly, Russia saw the resolution as founded upon the logic of confrontation.®*” Instead,
the resolution should reflect a clear preference for dialoue amongst the Syrian parties aimed
at achieving peace.®?® Thirdly, Russia asserted that the violence in Syria was caused by both
parties and it concurred with President Assad’s previous statements that the Syrian
government was faced with a radical opposition of extremists which relied on terrotist tactics
to further its cause.®”® Fourthly, Russia was very critical of the events that took place during
the Libyan intervention and its possible implications for Syria.**Pressure from Russia is

reported to have had a significant influence on China’s vote. 5

In November 2011, the Arab league suspended Syria and imposed tough economic sanctions

to isolate Syria from the rest of the membership.®*?

The second draft resolution was introduced in early February 2012, which endorsed the Arab
League’s plan for President Assad to step aside in a ‘Syrian-led political transition to a
democratic, plural political system’.%** Once again, the draft reaffirmed the Council’s strong
commitment to the sovereignty, independence, unity and territorial intergrity of Syria and
emphasized ‘its intention to resolve the current political crisis in Syria peacefully’,?** and
explicitly ruled out any military action under Article 42 of the UN Charter.®*® The resolution
condemned the continuing violence and loss of life and demanded that the Syrian authorities
withdraw all military and militia forces from the cities and towns and allow full and
unhindered access to League of Arab State institutions.®*® It also insisted that Syria grant

immediate access for international humanitarian assistance.®’ The draft also sought to mute
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criticism that the Council was taking sides by condeming all violence regardless of the

perpetrators.®®

However, the draft was met with a double veto from Russia and China.®*° Both delegations
described the resolution as unbalanced due to the fact that it failed to condemn both the

Syrian authorities and armed rebels in equal measure.®*°

Following the second double veto, former UN Secretary General, Kofi Annan, was appointed
as a Joint Special Envoy to Syria, (thus applying diplomatic and peaceful measures of
Responsibility to Protect)®, by the UN and the Arab League.®**Hopes of an end to the crises
were briefly raised when Annan’s Six-Point Plan was accepted by the Syrian government and
subsequently endorsed by the UN Security Council which authorised the UN supervision
mission in Syria, (UNSMIS) to monitor compliance with the plan.2*The mission however

was later suspended due to the continuing violence.®**

With the failure in the implementation of the Six-Point Plan, a third Western-sponsored draft
resolution was put to vote in the Security Council.®*® Similar to previous resolutions, the draft
recognised the concept of sovereignty, independence, unity and territorial integrity of
Syria.®*®The draft proposed the extension of UNSMIS for further 45 days, on the basis of the
Secretary General’s recommendation to reconfigure the Mission to increase support for
dialogue with and between parties, and enhance attention to the political track and rights’
issues against the Six-Point Plan.®*” The resolution further stated that failure to comply with
Annan’s Six Point Plan would lead to the application of Article 41 of the UN Charter.®*® The
resolution condemed the armed violence in all its forms, including those by armed opposition

groups, expressed grave concern at the continued escalation of violence, and expressed
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profound regret at the death of many thousands od people in Syria.®*°It also condemed the
continued widespread violations of human rights by both the Syrian authorities and by armed

opposition groups and recalled that those resposible will be held accountable ®*°

Once again, Russia and China vetoed the draft, complaining that it failed to adequetly address
the violence coming from the Syrian opposition groups, did not explicitly rule out military

intervention, and would not help resolve the situation on the ground.®*

On 22 February 2014, the Security Council broke its deadlock and unanimously passed
Resolution 2139 to ensure that the Syrians had access to humanitarian aid, urged all parties to
lift sieges in populated areas, and condemed the use of barrel bombs and terrorist acts by Al
Qaeda-linked organisations.®®? However, the omission of sanctions weakened the significance

of the resolution.®*®

3.3.1 The Impact of the Syrian Civil War

Death Toll

As stated before, the death toll in Syria as of 15 February 2014 has amounted to 140,000.%>*
The pro-opposition Observatory noted that all those cases included in its count were those it
could document with either names and identification documents, or pictures and videos.®*®
The fate of tens of thousands remains unknown.®*® The Observatory claims that it has
counted more than 30,000 rebels killed and over 50,000 from pro-Assad forces.®*’ The
Observatory also points out that these statistics do not include the fate of more than 180,000

people missing from inside the regimes prisons, nor does it include more than 7,000 detained
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by regime forces and armed groups loyal to it, ot the hundreds of people kidnapped by rebel

groups because they are believed to be regime loyalists.®*®

Refugees and IDPs

As of March 2014, Syria has the highest number of forcibly displaced people.®*® The United
Nations High Commissioner for Refugees, (UNHCR), reports that 9 million Syrians are
displaced amounting to half the population.®®® This includes 6.5 million uprooted from their
homes within Syria and another 2.5 million who have fled to neighbouring countries.®*
According to UNHCR, as of February 2014, almost 642,000 people have fled into Turkey,
over 584,000 in Jordan, 135,000 in Egypt, 226,000 in Iraq, and 962,000 in Lebanon.®®?
Journeys to safety are sometimes made more trecherous by winter conditions.®®* On 24 May
2013, Foreign Affairs stated that refugee populations faced dire conditions in the refugee

camps.®*

Spill-Over Effects

The repercussions of the degeneration of Syria’s uprising into civil war has been felt strongly
across the region.®® The constantly rising number of Syrians fleeing the from the chaos has
put an enormous pressure on neighbouring countries , particularly the countries mentioned
above -Lebanon, Turkey, Jordan and Iraq, with regard to providing adequate shelter, health

services and supplies.®®®

In May 2013, the World Bank announced that the influx of refugees into Jordan was affecting

the livelihood, public services, and basic commodities of the local communities and offered

its financial support.®®’
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The influx of refugees into neighbouring countries has also brought about tensions with local
populations.®®Although Turkey has been more economically equipped to handle the refuges

89%he presence of overwhelmingly Sunni refugees and rebels in the area bordering

influx,
Syria has led to the local Arab Alawite population feeling threatened by the rebels and

disadvantaged compared to the refugees.®”

Lebanon has also been significantly burdened by the conflict, a country which UNHCR says

871

hosts 230 registered Syrian refugees for every 1000 Lebanese.”"” The country’s hospitals,

electricity, transportation systems are strained, and food costs are rising.®"*

Fighting has spilled over into Lebanon and Iraq fuelling secterian strife in these already
destabalised states.2”*Lebanon is facing a reignition of ethnic tensions, with violent clashed
occuring between Sunni and Shiite communities and between supporters and opponents of
Assad.®* Both Iraq and Lebanon have also been involved in the Syrian conflict, with the
government and oppositiong each supporting opposing parties in the conflict, rhetorically,
financially, and at least partially with combantants e.g. Lebanese Hezbollah.5”*There are

arguments that both countries will severely be destabilised by Syria’s civil war.®"®

For Israel, the major concern is the possible deployment of chemical weapons in Syria or the
transfer of these and other heavy weapons to its opponents in Lebanon, specifically
Hezbollah.#"The Jewish state has increased its military’s alert levels in northern Israel and
conducted at least three separate air attacks against suspected shipments in Syria, which has
increased tensions with the Syrian regime, which has threatened to retaliate against any future

Israeli action.®”®

The Islamic State (1S), formerly known as the Islamic State in Iraq and the Levant, (ISIS),

stands with al-Qaeda as one of the most dangerous jihadist groups.®”*The Sunni jihadist group
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was formed in April 2013, growing out of al-Qaeda in Iraq and has thrived and mutated
during the ongoing civil war in Syria.?® It has since been disavowed by al-Qaeda because of
its reputation for its brutal rule, but has become one of the main jihadist groups fighting

881

government forces in Syria and Irag.”" IS is seen to be working towards an Islamic emirate

that straddles Syria and Iraq.?®?

The group has experienced significant military success.?®® In March 2013, it took over Raqga,
a Syrian city and the first provincial capital to fall under rebel control.®** Since June, the
militant group has expanded from its stronghold in northern Syria across large swathes in
western Iraq including Mosul, Iraq’s second largest city, and Tikrit.2®It is also known to have

a strong presence in a number of towns near the Turkish and Syrian borders.®®

Jordan’s officials suspect that the militant group is now targeting their country, after
increasing it offensive in Iraq and capturing the nation’s city in Rutba, 90 miles east of the
Jordanian border.®” Furthemore, IS is now being seeing as a protector of Sunni identity.%%
The Sunnis in Jordan who now subscribe to the extremist ideas of the militant group is

increasing.®®There are approximately 1,200 Jordanian jihadists fighting with 1S.3%

Internationally, about 80% of Western fighters in Syria have joined the jihadist group.®®* IS
claims to have fighters from the UK, France, Germany, and other European countries, as well
as the US, the Arab world and the Caucasus.®® These fighters are being trained as jihadists
on how to make and detonate car bombs and suicide vests and later encouraged to return their

home country to start new terror cells and launch attacks on home soil.5%
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At the time of writing, members of the IS have publicly beheaded 3 people, two Americans

and one Briton.

3.3.2 Why has Responsibility to Protect failed in Syria?

The unsuccessful application of the Responsibility to Protect in Syria can be attributed to the
Security Council’s inability to agree on any effective measures to protect civilians in Syria.?**
This can be interpreted from a number of perspectives. First in political terms, the fallout
from the Libyan intervention undermined the trust between Western and non-Western
members of the Security Council. * A brief background on the intervention in Libya.
Following the Gaddafi regimes initial crackdown on protestors, the Security Council issued a
statement on 22 February 2011 in which it condemned the violence and called the
government in Libya to meet its Responsibility to Protect its population. #¢ The Council

unanimously adopted Resolution 1970%°’

under chapter VII of the UN Charter. The resolution
expressly referred to Responsibility to Protect and acting in accordance with Article 41 of the
UN Charter, the resolution imposed an arms embargo and other restrictions on travel and
Libyan assets, and referred the situation to the International Criminal Court. The resolution
was ignored by the Libyan regime and the violence intensified. *® The Arab League and
other regional organisations called for the creation of a no-fly zone to protect the civilians.
On 17 March 2011, Gaddafi made explicit threats against civilians in Benghazi, thus
increasing pressure on the international community to intervene. **® On the same day, the
Security Council passed Resolution 1973 with 10 affirmative votes and abstentions from
China, Russia, Brazil, India and Germany.’® The resolution stated that the situation in the
Libya continued to constitute a threat to international peace and security. **It established a
no-fly zone and authorised member states to take necessary measures to protect civilians, and

civilian populated areas under threat of attack while expressly excluding a foreign occupation
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force of any form on any part of the Libyan territory.*®> On March 19, NATO began bombing
Libyan Government positions from which attacks upon civilians were likely to be
launched.”® Despite the resolution having being adopted, dissent on the ground that Libyan

sovereignty had been abused was clearly evident. °*

Blocking action on Syria can therefore be viewed as Russian and Chinese diplomatic
response to the West for what they perceive was NATO’s use of Resolution 1973 as a pretext
form removing the Gaddafi regime and in turn, violating Libya’s sovereignty. %03 These post-
Libya tensions within the Security Council have hampered efforts to generate political

consensus on appropriate responses to Syria. %

Furthermore, the key principle at the stake of the Security Council negotiations and debates
was that of the respect for the sovereignty, territorial integrity, and independence of

3, 9% which

nations.”®’ This principle is in stark contrast to the intervetionist nature of pillar
comprises of the timely and decisive response by the international community should a state
not live up to its responsibility to protect. °® The tension between the two may legally be
resolved when the Responsibility to Protect interventions are endorsed by the Security
Council acting in line with Chapter V11°%° of the UN Charter. At the Security Council
however, it can always be expected preservation of sovereignty will weigh more than to
ending government atrocities.*™* Both Resolution 1970 and Resolution 1973 reflected the
desire of the Security Council to balance the two considerations appropriately. *? Resolution
1970 aimed to intervene in the Libyan crisis only indirectly through the imposition of arms
embargo, asset freeze, travel ban, and the referral to the ICC. *** This meant that direct
intervention and hence intervention with ith national sovereignty was avoided. *** However
the actions taken by NATO, through Resolution 1973 was considered as a direct violation of

Libya’s sovereignty. ™ Therefore, by the time the Council addressed the Syrian Crisis, the
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sentiment amongts opponents had substantially changed. **® This was because, according to
many, in Libya, NATO had pushed the boundaies of Resolution 1973 far beyond its primary
objective, which was to protect the civilian population from attacks by government forces. **’
Therefore, China and Russia, together with influential abstainers such as india were not
willing to provide support for any resolution that may once again be illegitimately
transformed into Western pressure or the overthrow of the al-Assad regime. ¥

Another aspect would be the competing visions over intervention and the international
order.”* The situation in Syria hightlights conflicts between the Security Council members
over both principle and political strategy. °° Russia and China remain reluctant to move from
teor traditional foreign policy emphasis on non-intervention and non-use of force. %! When
interstate conflict occurs, these states prefer to employ peaceful means of conflict resolution
such as dialogue and negotiation rather than coercive measures such as sanctions or military
force. 2 Furthemore, for historical and pragmatic reasons, these countries are sceptical of the
West’s focus on ‘muscular humanitarianism’ as a civilian protection stratey. %22 This theme
has been present during debates, indication the fundamental differences of principle and

political approach which contine to divide the Western and non-Western powers. °*

Finally, the self-interest of nations has played a part in discouraging the Security Council
from endorsing any intervention in Syria. %° The closer a Security member’s ties with the al-
Assad regime, the less likely it is that the member will favour an external intervention into
the country’s domestic affairs. °® Russia has been a key opponent of any form of intervention
in Syria. %’ Most often, its arguments againt Responsibility to Protect have been delivered
from an angle of principle. °® However, the country has significant political, economic, and

strategic investement in Syria, which should not be taken lightly, and has arguably influenced
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its decisions. *° A regime change in Syria would have serious implications on Russia’s

influence in the region.%*°
3.3. Conclusion

From the foregoing, we can see that the Kenyan crisis was resolved peacefully and relatively
quickly.®! For Syria, the question should not be whether Responsibility to Protect has
worked, but whether it ever stood a chance of working in the first place.”*? Former UN
Secretary General, Kofi Annan, has been involved in both cases, however the context within
which he set out to work was entirely different in both cases.®® In Kenya, both conflicting
parties as well as international donors all concurred that no one stood to benefit from a
Kenyan descent into civil war, and interests converged around finding a swift political
solution to end the crisis.***For Syria, interests diverge at multiple levels.**® For instance, at
the global level and representing the greatest obstacle to a diplomatic consensus is Russia’s

backing of the Syrian government.%*

The lack of action in Syria has morphed into a problem which not only affects the Syrian
people, but also affects the international community as a whole. If Responsibility to Protect
had been implemented through the draft resolutions, the international community would not
be facing further instability within the Middle East, or terrorism threats from trained 1S
members. It is imperative that the UN finds a way of applying the concept objectively,

without the interference of personal interests.
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CONCLUSION AND RECOMMENDATIONS

Why Embed Responsibility to Protect in International Treaty Law

Responsibility to Protect was officially launched through the ICISS document in 2001 and

was a widely welcomed concept in the international arena. The following conclusions can be

drawn from the study.

1. The Legal Status of the Concept of Responsibility to Protect

From the research, we can establish Responsibility to Protect has not been formally codified
in international treaty law and neither has it been recognised as customary law. " Instead,
the concept is best viewed as a multifaceted political concept based on existing principles of
international law. ®*® The concept does not change the legal framework governing the use of
force, which permits force only in self-defence or when authorised by the Security Council in
accordance with chapter VII of the UN Charter. **® Furthermore, the concept does not create
any additional legal duties for states or international bodies such as the UN Security
Council.**® The endorsment of the concept can be seen as a political or moral commitment by
states to implement established duties created in treaty law and customary international law.
%1 Al that is expressed in the various documents is a willingness to consider appropriate
responses on an ad hoc basis. °*? There is legal obligation, either on the Security Council or
the broader international community, to take any action —forcible or non-forcible — to protect

populations from mass atrocity violence.

937 Garwood-Gowers, supra 494
938 Garwood-Gowers, supra 494
9% Article 10-14, United Nations, Charter of the United Nations, 24 October 1945
40 Garwood-Gowers, supra 494
! Garwood-Gowers, supra 494
2 Garwood-Gowers, supra 494
43 Garwood-Gowers, supra 494
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2. Inconsistent Application of Responsibility to Protect

By looking at the case studies of Kenya and Syria in the previous chapter, we can see that the
concept has not been applied consistently. In Kenya, the concept was successfully applied,

however for Syria, the concepts application has not been successful.
3. The Security Council vs Regional Organisations

Arguably for Kenya, the regional organisation, the AU, was more involved in averting the
crisis. The UN, more so the Security Council, was not directly involved. There were no
debates or resolutions passed in the Security Council. The peace process was led by the
African Union. Arguably, this may have led to the halt of the conflict in the country.
Furthermore, the adoption of a new definition of sovereignty in Article 4 of the AU’s
Constitutive Act may have played a significant role, in that the Union recognised that it had
the right to intervene in the crises in Kenya, where alleged crimes against humanity were

taking place.

The same can be said for role played by ECOWAS and the African Union in quelling the
civil war in Guinea. *** The organizations initiated mediation efforts and imposed economic
sanctions, which lead to a quick formation of a unity government. %> ECOWAS has been
praised for facilitating a rapid political solution, which could have escalated to a long

standing civil war. *°

On the other hand, for Syria, the UN Security Council has played a more active and
significant role. Any form of intervention has been a source of contentious debate in within
the Council and this in turn has been a source of impediment in resolving the crisis in Syria.
The Arab League has been more decisive in dealing with the situation in Syria. As noted in
the previous chapter, the League has suspended Syria from the League and imposed tough
economic sanctions on the country. °* Furthremore, the league endorsed a plan for President
Assad to step aside in a Syrian-led political transition to a democratic, plural political

system.

%44 A Toolkit on the Responsibility to Protect, supra note 38
5 A Toolkit on the Responsibility to Protect, supra note 38
96 A Toolkit on the Responsibility to Protect, supra note 38
47 Nanda, supra note 832
948 Nanda, supra note 832
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Arguably, this may mean that regional organisations are more effective in applying and

implementing the concept of Responsibility to Protect.

4. The Issue of Sovereignty

Sovereignty has played a significant part during the Security Council’s debates on Syria and
has been a main source of contention. The new definition of sovereignty, as outlined in the
ICISS document views sovereignty as the responsibility of the state to protect its citizens
from genocide, war crimes, crimes against humanity and ethnic cleansing. However, during
the debates on Syria, non-Western states did not take this definition into consideration.

Instead, these members applied the Westphalian definition of state sovereignty.
5. Strategic Interests

There are claims that Russia has blocked the Security Council’s draft resolutions, thus
protecting Assad, due to protect its commercial and strategic interests.”* Strategically, Syria
hosts the sole remaining Russian naval base on the Mediterranean.** The Russians are
unwilling to give this up. *** Although limited, Russia also has commercial interests in
Syria.%®? Contracts to sell arms to Damascus — both those signed and under negotiation —
totalling $5 billion. ®° Russia’s defence industry is in jeopardy due to having lost $13 billion
due to international sanctions on Iran, and having $4.5 billion in cancelled contracts to Libya.
%4 Additionally, besides arms exports, Russian companies have major investments in Syria’s

infrastructure, energy and tourism sectors worth $19.4 billion. %
6. International Distrust

The apparent dishonest use of Responsibility to Protect in the case of Libya has brought
about international distrust in the concept of Responsibility to Protect.*® Resolution 1973
was meant to protect the Libyan people, however, it was used as an excuse for regime

9 Treisman, D. (n.d.). Why Russia protects Syria's Assad. Retrieved September 18, 2014, from Cable News
g\slgtwork, CNN: http://www.cnn.com/2012/02/02/opinion/treisman-russia-syria/
ibid
%1 Treisman, supra note 949
%52 Treisman, supra note 949
%53 Treisman, supra note 949
% Treisman, supra note 949
% Treisman, supra note 949
%56 Sponeck, D. h.-C. (2012, May 8). Responsibility to Protect (R2P): Concept Implementation, Opportunity and
Misuse. The R2P attempt failed in Libya. Centre for Conflict Research of the University of Marburg in
Germany.
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change. ® This political damage caused by gaps in expectation, communication and
accountability between those who mandated the Libya operation and those who executed it
has contributed to the Security Council’s indecisiveness to matters relating to Syria. °>® There

is clear need for a respectful conversation among proponents and sceptics.

From the concluding points above, this study proposes that in order to ensure its consistent

and objective application, the concept of Responsibility to Protect should be embedded in

treaty law. The effectively sums up the broad objective of the research paper.

Recommendations

This research recommends that Responsibility to Protect be entrenched in treaty law. The

treaty should be a multi-lateral treaty — between many states and should be ratified by states

indicating that they are bound by the treaty.

To ensure its effective and consistent application, the following points should be addressed

when codifying the concept of Responsibility to Protect.

1. When should Responsibility to Protect be implemented?

The concept should be implemented when a state or parties within a state commit crimes

against humanity, war crimes, genocide and ethnic cleansing. Not only should the concept

become effective when these crimes are taking place, responsibility to react, but it should also

become effective when there are hints or signs that it may happen, responsibility to prevent.

Finally, the concept should be implemented when the crisis within a state ends or is averted,

the responsibility to rebuild. This will ensure that the country will not return to hostilities.

When it comes to responsibility to prevent, the treaty should outline the steps that the

international community should take to prevent. As Gareth Evans suggests, this requires an in

depth understanding of the countries and regions at risk.**® The treaty should call for the

establishment and setting up of a monitoring centre body — either within the UN or

independent of the UN — which will monitor globally countries or regions that have the

potential of facing genocide, war crimes, crimes against humanity, and ethnic cleansing. The

monitoring body should then present reports to the UN Security Council and the respective

regional organisation, outlining the root causes and direct causes of conflict and present

7 Sponeck, supra note 965
%58 Garwood-Gowers, supra 449
959

Evans, supra note 62
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recommendations on the relevant preventative tools available on how to prevent the outbreak

of conflict. Such tools include, preventative diplomacy, the threat of political and economic

sanctions, proposals to support economic development and growth so as to create jobs and

increase investment which in turn will reduce poverty, and economic incentives. *®°

When implementing the responsibility to react, as stated in Brazil’s official concept note on
5961

‘Responsibility While Protecting”™™", the treaty should indicate that the international

community should exhaust all peaceful means before resorting to any coercive measures. °%

These include diplomatic peacemaking with Kenya being a strong example of how this tool

was effectively used, and political sanctions and incentives. °* The use of diplomatic peace-

making should always be the first tool to be used by the international community before

resorting to both economic and political sanctions. Other tools such as arms embargoes

should also be considered at this point.

If the crisis continues, despite using peaceful means, then the international community should

consider implementing coercive measures such as the threat or use of military force, safe

havens and no fly zones, and peacekeeping missions. *%*

The treaty should also outline the tools to be used when implementing the responsibility to

rebuild. These include disarmament, demobilization and reintegration; security sector reform;

peacekeeping missions; providing support on economic development and establishing social

programs for peace. °®°

The treaty should also recognise that all internal conflicts have the potential of becoming an

international ‘problem’, particularly through refugees fleeing to neighbouring countries

which in turn put a substantial amount of pressure on these countries in terms of shelter,

health services, and food. Furthermore, as shown in the case study of Syria, areas of conflict

960
Evans, supra note 62

%! Brazil, Letter Dated 9 November 2011 from the Permanent Representative of Brazil to the United Nations
Addressed to the Secretary-General, UN GAOR, 66th sess, Agenda Items 44 and 117; UN SCOR, 66th

sess, UN Docs A/66/551 and S/2011/701 (11 November 2011) annex (‘Responsibility While Protecting:
Elements for the Development and Promotion of a Concept’) (‘RWP Concept Note’).

%2 Brazil, Letter Dated 9 November 2011 from the Permanent Representative of Brazil to the United Nations
Addressed to the Secretary-General, UN GAOR, 66th sess, Agenda Items 44 and 117; UN SCOR, 66th
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can become breeding grounds of terrorist organisations, which is clearly an international
problem.

2. How should Responsibility to Protect be implemented?

As indicated in the previous section, the concept should be implemented using the various

tools available, or as recommended by the established monitoring centre in cases of

responsibility to prevent.

Regarding military intervention, the set of bench marks on legitimacy outlined in the ICISS

document should be adopted in the treaty. These benchmarks are the seriousness of the harm

being threatened, the primary purpose of the proposed action whether there were reasonably

available peaceful alternatives that have been explored or are yet to be explored, the

proportionality of the response, and the balance of the consequences — whether more good

than harm would be done by the intervention. %%

The treaty should also clearly state that, the use of force must produce as little violence and

instability as possible and under no circumstance can it generate more harm than it was
967

authorized to prevent.

3. Who should implement the Responsibility to Protect?

The treaty should indicate that the UN, through its organs, should be the main organisation

[Formatted: No underline

that implements the concept. This section will outline the roles of the Security Council and

the General Assembly

3.1. The Role of the Security Council

The Security Council’s role is as follows:

1. Under Article 29°® of the UN Charter, the Council shall establish a monitoring

centre, whose main function will be monitor globally countries or regions that have

the potential of facing genocide, war crimes, crimes against humanity, and ethnic

cleansing. Recommendations brought forth by this body should be implemented by

the Security Council or assigned to regional organisation or an NGO by the Security

Council.
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2. Under Article 33%° of the UN Charter, the Security Council should ensure that

disputes that may endanger international peace and security are settled through

negotiation, enquiry, mediation, conciliation, arbitration, judicial settlement, resort to

other regional agencies or arrangements, or other peaceful means of their own choice.

3. The use of force must be authorised by the Security Council in accordance with
Chapter V11 of the UN Charter.””

4. The Security Council should ensure that the use of force produces very minimal [Formatted: No underline, Not Superscript/
~ Subscript

violence and instability. Furthermore, any use of force should not create more harm

[ Formatted: No underline

971

than it was intended to prevent.

[Formatted: Font: Calibri, 11 pt

5. Any use of force authorised by the Security Council should be proportionate,
I. 972

judicious, and limited to the objectives established by the Security Counci

6. The Security Council should ensure accountability to those whom authority is granted

to resort to force. °” This should be done by establishing a monitoring and compliance

mechanism which will assess the manner in which resolutions are interpreted and

implemented. °"*
7. _When using force, organisations or bodies that go beyond what they were mandated to

do should be held accountable by the Security Council.

1—The treaty should state that failure to invoke the Responsibility to Protect by the

Security Council could lead to some form of legal sanction. °® Arguably, it may be

difficult to establish the legal consequences of noncompliance by a political body
such as the Security Council. °® However, this is something that should be
considered.

8. The treaty should indicate that parties with known strategic interests within a country

in crises, particularly the permanent members should not be allowed to vote in any

resolution relating to a crisis. This will ensure that there is objectivity, and that

personal interests are not placed above the interests of citizens facing genocide, war

crimes, crimes against humanity, and ethnic cleansing.

%9 Article 33, United Nations, Charter of the United Nations, 24 October 1945

°7% Chapter VII, United Nations, Charter of the United Nations, 24 October 1945
1 RWP Concept Note’, supra note 951

92 RWP Concept Note’, supra note 961

3 RWP Concept Note’, supra note 961
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——1In a rare case where all permanent five members have known strateqgic interests, then <

the Regional Organisation should take lead in deciding on how to apply the

Responsibility to Protect.

3.2. The Role of the General Assembly

1. Under Article 11(3) °"7, of the UN Charter, the General Assembly may call the
attention of the Security Council to situations which are likely to endanger
international peace and security. The General Assembly should therefore notify the
Security Council of any potential or ongoing acts of genocide, war crimes, crimes
against humanity, and ethnic cleansing.

2. Asrecommended by the ICISS document, in cases where the use of force is required

and the Security Council fails to act, the General Assembly has the residual right to

978
A

recommend the use of force.

3. As with the Security Council, any use of force recommended by the General
Assembly should be proportionate, judicious, ad limited to the objectives established
by the General Assembly. °’® Furthermore, when using force, any organisation that
goes beyond what was recommended by the General Assembly will be held
accountable

3.3 The Role of Regional Bodies

1. The treaty should outline the role of regional organisations in averting crises, or
restoring peace, or rebuilding a society after a crises. As shown in the Kenya case
study, regional organisations can play a powerful role in averting a crisis through
diplomacy measures. Furthermore, as with the Arab League, a regional organisation
can resort other measures such as imposing sanctions or expelling a state from the
organisation.

2. The treaty should also give regional organisations authority to act in cases where the
Security Council fails to intervene. Regional organisations may consider collective
interventions. °® Avrticle 52% of the UN Charter can be interpreted as giving these
organisations the right to do this.

7 Article 29, United Nations, Charter of the United Nations, 24 October 1945
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3. As with the Security Council and the General Assembly, the treaty should emphasise
that any use of force recommended by a regional organisation should be
proportionate, judicious, ad limited to the objectives established by the regional
organisation. %

4—The treaty should also emphasise that in cases where regional organisations go
beyond what was recommended, the organisation should be held accountable.

4. Sovereignty

The treaty should adapt the definition of sovereignty as outlined in the ICISS document —
sovereignty as a responsibility. The treaty should clearly indicate that this definition applies

in cases where genocide, war crimes, crimes against humanity, and ethnic cleanising occur.
Conclusion

It can be submitted that establishing Responsibility to Protect in treaty law may appear to be

the ideal solution in dealing with the inconsistency of the concepts application. However,

there may be some drawbacks in establishing treaty law. Such drawbacks include countries

refusing to ratify the treaty, and lodging formal reservations. Both drawbacks will limit the

effectiveness of the treaty in terms of limiting the scope of the legal obligation owed by a

state under the treaty and having states not legally obligated to comply with a treaty due to

lack of ratification. Considering these drawbacks, it may be prudent to consider other sources

of international law such as soft law and customary law. These sources do however have their

own drawbacks. It is therefore strongly recommended that for consistent application of the

concept, embedding it in treaty law is a viable option

%82 RWP Concept Note’, supra note 961

117



Bibliography

A Toolkit on the Responsibility to Protect. (n.d.). International Coalition for the Responsibility to
Protect.

Africa: Transition From The Oau To The Au. (2014, March 7). Retrieved from
http://www.dpmf.org/meetings/From-OAU-AU.html

African History. (2014, March 29). Retrieved from Idi Amin Timeline - Key Events in the Life of Idi
Amin: http://africanhistory.about.com/od/biographies/I/blldiAminTime.htm

Al-Qaeda training British and European 'jihadists' in Syria to set up terror cells at home. (n.d.).
Retrieved August 4, 2014, from The Telegraph:
http://www.telegraph.co.uk/news/worldnews/middleeast/syria/10582945/Al-Qaeda-
training-British-and-European-jihadists-in-Syria-to-set-up-terror-cells-at-home.html

Althusius, J. (1609). Politica methodice digesta.

An Introduction to the Responsibility to Protect. (n.d.). Retrieved June 12, 2014, from International
Coalition For the Responsibility to Protect:
http://www.responsibilitytoprotect.org/index.php/about-rtop

An Introduction to the Responsibility to Protect. (2014, June 12). Retrieved from International
Coalition For the Responsibility to Protect:
http://www.responsibilitytoprotect.org/index.php/about-rtop

Annan, K. (n.d.). 'We the Peoples': The Role of the United Nations in the 21st Century, UN Millenium
Report (United Nations 2000).

Arbour, L. (2011). The Responsibility to Protect as a Duty of Care in International Law and Practice.
Review of International Studies .

Aynete, A. (n.d.). Africa, Unclear Criteria for Statehood and its Implications for Peace and Stability in
Africa.

Background Information on the Responsibility to Protect. (2014, June 11). Retrieved from Outreach
Programme on the Rwanda Genocide and the United Nations:
http://www.un.org/en/preventgenocide/rwanda/about/bgresponsibility.shtml

Bellamy, A. J. (2011). Humanitarian Responsibilities and Interventionist Claims in International
Society. Cambridge Journals Online.

BELLAMY, A. J. (2008), The Responsibility to Protect and the problem of military intervention.
International Affairs, 84: 615—-639. doi: 10.1111/].1468-2346.2008.00729.x

Bevir, M. (2010). Encyclopedia of Political Theory, Volume 1. SAGE.

Breakey, H. (May, 2011). The Responsibility to Protect and the Protection of Civilians in Armed
Conflicts: Review and Analysis. Institute for Ethics, Governance and Law, Griffith University.

118



Brendan Howe, Boris Kondoch. (2013). The Legality and Legitimacy of the Use of Force in Northeast
Asia Studies in East Asian Security and International Relations. BRILL

Burke-White, William W., Adoption of the Responsibility to Protect (July 30, 2011). University of
Pennsylvania Law School, Public Law Research Paper No. 11-40.

C. E. Merriam, J. (2001). History of the Theory of Sovereignty since Rousseau. Kitchener, Ontario:
Batoche Books.

Christensen, G., & Hagebro, M. (2013). Justice and Order: A Solidaristic and Pluralistic discussion on
intervention in Libya and Syria (Doctoral dissertation).

Cing-Mars, E. (n.d.). UN Security Council Fails to Uphold its Responsibility to Protect Syria. Retrieved
July 10, 2014, from International Coalition for Responsibility to Protect:
http://icrtopblog.org/2011/10/07/un-security-council-fails-to-uphold-its-responsibility-to-
protect-in-syria/

Crises. (2014, July 28). Retrieved from International Coalition for the Responsibility to Protect:
http://www.responsibilitytoprotect.org/index.php/crises

Crossley, N. (n.d.). Has the Responsibility to Protect Failed in Syria? Retrieved August 4, 2014, from
Global Policy: http://www.globalpolicyjournal.com/blog/21/07/2012/has-responsibility-
protect-failed-syria

Dr. Asseburg, M. (2013, June). Syria’s Civil War: Geopolitical Implications and Scenarios. The Civil
War in Syria.

Eaton, J. (2011). An Emerging Norm - Determining the Meaning and Legal Status of the Responsibility
to Protect. Michigan Journal of International Law.

Elahi, M. (n.d.). Social Contract Theory by Hobbes, Locke and Rousseau. Retrieved November 16,
3013, from Academic.edu:
http://www.academia.edu/3138759/Social_Contract_Theory_by Hobbes_Locke_and_Rouss
eau

Evans, G. (2008). The Responsibility to Protect Ending Mass Atrocity Crimes Once and For All.
Washington: Brookings Institution Press.

Farmer, L. J. (January 2012). Sovereignty and the African Union. The Journal of Pan African Studies,
vol 4, No 10.

Huisingh, Frank, A Responsibility to Prevent? A Norm's Political and Legal Effects (April 1, 2013).
Amsterdam Law Forum, Vol. 5, No. 1, pp. 4-35, 2013

Ferreira-Snyman, M. (2006). The Evolution Of State Sovereignty: A Historical Overview.

Ferreira-Snyman, M. P. (2009, July). The Erosion of State Sovereignty in Public International Law:
Towards A World Law? Johannesburg, South Africa.

119



Ferreira-Snyman, M. P. (2009, July). The Erosion of State Sovereignty in Public International
Law:Towards A World Law. Johannesburg.

Garwood-Gowers, A. (n.d.). The Responsibility to Protect and the Arab Spring: Libya as the Exception
and Syria as the Norm.

Grotius, H. (1625). The Law of War and Peace (De Jure Belli ac Pacis). (1. Translated by A. C. Campbell
London, Trans.)

Guanqun, W. (n.d.). China, Russia uphold peaceful approach by vetoing Syria draft resolution.
Retrieved July 10, 2014, from Xinhua English News:
http://news.xinhuanet.com/english2010/indepth/2011-10/05/c_131175590.htm

Halakhe, A. B. (2013, December). “ R2P in Practice”:Ethnic Violence, Elections and Atrocity
Prevention in Kenya . Global Center for the Responsibility to Protect: Occasional Paper Series
No.4.

Hassan, D. D. (2006). The Rise of the Territorial State and The Treaty Of Westphalia. Retrieved
November 17, 2013, from
http://epress.lib.uts.edu.au/research/bitstream/handle/10453/3289/2006006060.pdf?sequ
ence=1

Hobbes, T. (1651). Levithian.

How has ISIS become one of the richest ever militant groups? (n.d.). Retrieved August 4, 2014, from
Cable News Network, CNN: http://www.cnn.com/2014/06/22/world/meast/mme-isis-
money/

Howe, B., & Kondoch, B. (2013). The Legality and Legitimacy of the Use of Force in Northeast Asia.
BRILL.

Idi Amin. (2014, March 29). Retrieved from The History Channel: http://www.history.com/topics/idi-
amin

Ingvarsdottir, A. (2009). The Fall of Westphalia? Sovereignty of States Post Globalisation.
An Introduction to the Responsibility to Protect, supra note 31

International Commission on Intervention and State Sovereignty, The responsibility to protect
(Ottawa:. (n.d.).

Jeffery, R. (2004). Hugo Grotius in International Thought. Palgrave Macmillan. Retrieved from Title
Hugo Grotius in International Thought.

John B. Noone, J. (August 1970). The Social Contract and the idea of Sovereignty in Rousseau. Journal
of Politics.

(21 February 2008). KENYA IN CRISIS Africa Report N°137. International Crisis Group.

(n.d.). Kenya in Crisis Crisis Group Africa Report N°137, 21 February 2008.

120



Ki-Moon, B. (n.d.). Address by UN Secretary-General Ban Ki-moon to the conference on ‘Responsible
Sovereignty: International Cooperation for a Changed World’. UN doc. SG/SM/11701 of 15
July 2008.

Langer, J. (n.d.). The Responsibility to Protect: Kenya's Post-Electrol Crisis.

Lloyd, S. A. (2008, August 2008). Hobbes's Moral and Political Philosophy. Retrieved November 16th,
2013, from Stanford Encyclopedia of Philosophy: http://plato.stanford.edu/entries/hobbes-
moral/#EstSovAut

Luck, E. C. (n.d.). Sovereignty, Choice, and the Responsibility to Protect. The Responsibility to Protect
and International Law.

Mohamed, S., & Gareth, E. (2002). The Responsibility to Protect. Foreign Affairs Journal.
Montevideo Convention on the Rights and Duties of States. (n.d.).

Moorman, W. M. (2003). Humanitarian Intervention and International Law in the Case of Kosovo.
New England Law Review.

Nagan P.Winston, H. M. (2012). Sovereignty in Theory and Practice. HeinOnline, 438 - 505.

Nanda V.P, The Future under International Law of the Responsibility to Protect after Libya and Syria,
21 MICH. ST. INT’L. L. REV 1, 5 (2013)

Oldemeinen, M. (2014, June 15). Non-Intervention, or Responsibility to Protect? Retrieved from E-
International Relations Students: http://www.e-ir.info/2012/01/14/non-intervention-or-
responsibility-to-protect/

Pavlovic, D. (1997). Rousseau’s Theory Of Sovereignty A Thesis Submitted To The Department Of
Political Science In Candidacy For The Degree Of Master Of Arts. Budapest, Hungary.

Payandeh, M. (2010). With Great Power Comes Great Responsibility? The Concept of the
Responsibility To Protect Within the Process of International Lawmaking. Yale Law School.

Perisic, P. (2013). Responsibility to Protect — An Emerging Norm of International Law? Academic
Journal of Interdisciplinary Studies, MCSER Publishing-Rome, Italy, Vol. 2, No. 9.

Popular Sovereignty. (2013, March 20). Retrieved November 16, 2013, from Common Law Review:
http://commonlawreview.com/wordpress/?page_id=25

Press, P. U. (n.d.). Some Basic Hobbesian concepts. Retrieved November 16, 2013, from Princeton
University Press: http://press.princeton.edu/chapters/s9038.pdf

Pufendorf, S. v. (n.d.).
Pufendorf, S. v. (1672). The Law of Nature and of Nations(De Jure Naturae et Gentium.

Rosenberg, S. P. (2009). Responsibility to Protect: A Framework for Prevention Global Responsibility
to Protect. Global Responsibility to Protect , 442-477.

121



Rousseau, J. J. (1762). The Social Contract.

Schwarz, R., & Jutersonke, O. (2007, September 12). Slicing up the cake: divisible sovereignty in the
pre and post-Westphalian order. Retrieved 11 16, 2-13, from turin.sgir.eu/uploads/Schwarz-
divsov_and_westphalian_order.pdf

Shankar, S. (n.d.). Jordan's Officials Worry ISIS May Target It Next, After Irag, Amid Growing Support
From Locals. Retrieved August 4, 2014, from International Business Times:
http://www.ibtimes.com/jordans-officials-worry-isis-may-target-it-next-after-irag-amid-
growing-support-locals-1614498

Sovereignty. (n.d.). Retrieved January 18, 2014, from The Internet Encyclopedia of International
Relations: http://www.towson.edu/polsci/irencyc/sovreign.htm

Sponeck, D. h.-C. (2012, May 8). Responsibility to Protect (R2P): Concept Implementation,
Opportunity and Misuse. The R2P attempt failed in Libya. Centre for Conflict Research of the
University of Marburg in Germany.

Stahn, C. (n.d.). Responsibility to Protect: Political Rhetoric or Emerging Legal Norm? The American
Journal of International Law Vol. 101, No. 1 (Jan., 2007), 99-120.

Syria Iraq: The Islamic State militant group. (n.d.). Retrieved August 4, 2014, from British
Broadcasting Corparation: http://www.bbc.com/news/world-middle-east-24179084

Syria's death toll now exceeds 140,000: activist group. (2014, July 30). Retrieved from Reuters:
http://www.reuters.com/article/2014/02/15/us-syria-crisis-toll-idUSBREA1EOHS20140215

Syria Profile. (n.d.). Retrieved July 10, 2014, from British Broadcasting Corporation:
http://www.bbc.co.uk/news/world-middle-east-14703995

Syrian war death toll pegged at over 100,000. (n.d.). Retrieved July 10, 204, from CBC News World:
http://www.cbc.ca/news/world/syrian-war-death-toll-pegged-at-over-100-000-1.1369770

The African Union. (n.d.). Retrieved from Icelandic Human Rights Centre:
http://www.humanrights.is/the-human-rights-
project/humanrightscasesandmaterials/humanrightsconceptsideasandfora/humanrightsfora
/theafricanunion/

The Cambodian Killing Fields - 3 years-8 months-20 days. (2014, March 29). Retrieved from The
Killing Fields Museum: http://www.killingfieldsmuseum.com/genocidel.html

The Crisis in Kenya. (2014, July 29). Retrieved from International Coalition For the Responsibility to
Protect: http://www.responsibilitytoprotect.org/index.php/crises/crisis-in-kenya

The Crisis in Syria. (n.d.). Retrieved July 30, 2014, from The International Coalition for the
Responsibility to Protect: http://www.responsibilitytoprotect.org/index.php/crises/crisis-in-
syria

122


http://www.towson.edu/polsci/irencyc/sovreign.htm
http://www.bbc.com/news/world-middle-east-24179084
http://www.reuters.com/article/2014/02/15/us-syria-crisis-toll-idUSBREA1E0HS20140215
http://www.bbc.co.uk/news/world-middle-east-14703995

The impact of the Syrian conflict on neighbouring states. (n.d.). Retrieved August 4, 2014, from News
24: http://www.news24.com/MyNews24/The-impact-of-the-Syrian-conflict-on-
neighbouring-states-20130827

(11 February 2013). The March 2013 Elections in Kenya and the Responsibility to Protect, Policy Brief.
Global Center for the Responsibility to Protect.

(11 February 2013). The Responsibility to Protect and Kenya: Past Successes and Current Challenges
Policy Brief. Global Center for the Responsibility to Protect.

Treisman, D. (n.d.). Why Russia protects Syria's Assad. Retrieved September 18, 2014, from Cable
News Network, CNN: http://www.cnn.com/2012/02/02/opinion/treisman-russia-syria/

Tomuschat, C. (2006). The Legacy of Nuremberg. Journal of International Criminal Justice.

Tutuianu, S. (2013). Towards Global Justice: Sovereignty in an Interdependent World. The Hague,
Netherlands: ASSER PRESS.

Ullman, R. H. (2014, March 29). Human Rights and Economic Power: The United States Versus Idi
Amin. Retrieved from http://www.foreignaffairs.com/articles/29141/richard-h-
ullman/human-rights-and-economic-power-the-united-states-versus-idi-ami

(2000). 'We the People's' The Role of the United Nations in the 21st Century. New York: Published by
the United Nations.

Welsh, J. (n.d.). Implementing the ‘Responsibility to Protect’ Policy Brief NO. 1/2009. Oxford Institute
For Ethics, Law, And Armed Conflict . 2009.

Winston P. Nagan & Aitza M. Haddad, Sovereignty in Theory and Practice, 13 San Diego Int'l L.J. 429
(2012), available at http://scholarship.law.ufl.edu/facultypub/293

Zifcak, S. (2012). ‘The Responsibility to Protect after Libya and Syria. 13 Melbourne Journal of
International Law (2012) ., 1-35.

123


http://www.cnn.com/2012/02/02/opinion/treisman-russia-syria/

124




