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ABSTRACT 

Directors are employed to manage the assets of the corporation on behalf of the shareholders 

who own it. However, more often, directors fail to discharge their duties with diligence and due 

care leading to mismanagement and collapse of many private and public companies. In Kenya, 

the major reason is the weak corporate governance regulatory framework and legal enforcement 

mechanism that fails to prescribe the precise duties of directors, to whom they are owed and 

major consequences for breach. Thus, companies in Kenya are unlikely to see the light of day in 

good governance unless the current laws are reviewed to reflect changing economic trends and to 

take into account the evolving duties of directors to company stakeholders. 

Accordingly, this researchstudydelves into the corporate governance fragility that characterized 

National Bank of Kenya (NBK) leading to its near-collapse in the 1980s and 1990s and 

recommends review of the Companies Act to incorporate a statutory statement on directors‟ 

duties for purposes of reducing corporate scandals and litigation and thus promoting good 

corporate governance practice in Kenya.The study explores a comparative analysis of the 

corporate law in United Kingdom and South Africa and accordingly makes recommendations on 

review of the Kenya‟s Companies Act. 



1 
 

CHAPTER ONE 

INTRODUCTION 

1.0 Introduction 

The objective of this research study is to assess the extent to which the Kenya Companies Act
1
 

impedes good corporate governance practice in Kenya. Specifically, the study illustrates how 

performance of company directors in Kenya is undermined by a regulatory framework that fails 

to define directors‟ duties with specificity and clarity leading to corporate collapses and failures. 

The study accordingly argues a case for reform of the corporate governance regulatory 

framework to codify directors‟ duties in statute for purposes of enhancing good corporate 

governance.  

 

The collapse of major companies around the world over has attracted global interest and led to 

debates on corporate governance. Several of these collapses are largely attributable to directors‟ 

irresponsibility, malfeasance and negligence. For instance, the bankruptcy of WorldCom was 

caused by fraud perpetrated by the management of the telecommunications firm in which the 

board of directors did not intervene.
2
 The collapse of Enron was blamed on its rogue directors 

who engaged in dishonest activities of manipulating the company‟s earnings and concealment of 

material financial information.
3
 The directors of Maxwell Company in the United Kingdom were 

involved in fraudulent financial dealings leading to the loss of funds and collapse of the 

company.
4
  These corporate failures led to legal reforms to safeguard investor interests. For 

                                                           
1
 Cap 486 Laws of Kenya. 

2
 Theodore F Di Stefano, „WorldCom‟s Failure: Why Did it Happen?‟ E-Commerce Times (USA, 19 August 2005) 

<http://www.ecommercetimes.com/story/45542.html> accessed 13 November 2013. 
3
William W Bratton, „Enron and Dark Side of Shareholder Value‟ (2002) 76 Tulane Law Review 1275. 

4
 Erik Ipsen, „How to Account for Maxwell Scandal‟ New York Times (USA, 10 December 1991) 

<http://www.nytimes.com/1991/12/10/business/worldbusiness/10iht-max_2.html> accessed 8 February 2014. 

http://www.ecommercetimes.com/story/45542.html
http://www.nytimes.com/1991/12/10/business/worldbusiness/10iht-max_2.html
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instance, the collapse of Enron and WorldCom in the USA led to the introduction of the 

Sarbanes-Oxley Act of 2002.
5
 In the United Kingdom, the Cadbury committee was formed to 

look into the financial reporting structures of companies with an aim of improving corporate 

governance after the collapse of Polly Peck and Maxwell.
6
 

 

Corporate governance issues have often resulted from principal-agent problems where directors 

as agents of shareholders pursue individual as opposed to corporate interests. Corporate 

governance mechanisms have therefore been developed to align directors‟ interests to those of 

the corporation and protect shareholder‟s interests.
7
 The board of directors is appointed by 

shareholders to monitor the management and account to the owners of the company and it acts as 

aninterface between the organization and the external environment.
8
As such, the board is central 

to the governance of every corporation and an important participant in the corporate governance 

environment.Consequently, many jurisdictions recognize that a corporation should be headed by 

an effective board responsible for governance of the company and aimed at promoting 

                                                           
5
 The Act mainly provided for audit of financial statements and disclosure requirements. Other commonwealth 

jurisdictions like Australia, South Africa and Nigeria have also reviewed the legal framework regulating the 

incorporation, registration, management and governance of companies. 
6
 This was the Committee on the Financial Aspects of Corporate Governance which was chaired by Sir Adrian 

Cadbury in 1992 and it produced a report famously referred to as the Cadbury Report. The report made several 

recommendations amongst them the separation of the role of chairman and chief executive officer of an 

organization, the selection process of directors and composition of the board, transparency in the financial reporting 

mechanisms and need for good internal control systems. 
7
 There are internal and external corporate governance mechanisms. External measures include market for corporate 

control and share price, takeovers, institutional shareholder activism and empowerment. Internal mechanisms 

include board of directors, removal of directors and management, remuneration incentives, audit systems and 

shareholder litigation. See Stephen G Marks, „The Separation of Ownership and Control‟ in BoudewijnBouckaert 

and Gerrit De Geest (eds), Encyclopedia of Law and Economics (Edward Elgar Publishing 1999) 692 

<http://www.encyclo.findlaw.com/5630book.pdf>accessed 13 July 2013. 
8
Humphry Hung, „Rethinking Agency Theory as a Leading Framework for the Study of Board Performance‟ (July 

1998) 3 (2) AAM Journal 1, 4 <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1113121&download=yes> 

accessed 11 December 2013. 

http://www.encyclo.findlaw.com/5630book.pdf
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1113121&download=yes
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accountability, efficiency, integrity, responsibility and transparency which are the core pillars of 

corporate governance.
9
 

 

In recognition of the importance of the board of directors in governance of corporations, 

continents and regions have established legal mechanisms and institutional structures to ensure 

good corporate governance by strengthening the board of directors. Overtime,global reforms 

aimed at conforming corporate law with changing international trends have been undertaken to 

encourage investment in the regional blocks and the world generally. For instance, in Kenya, the 

collapse of several major companies and industries in the 1980s and 1990s led to legal and 

institutional reforms which have, over the years, been embarked onthrough both government and 

private sector initiatives with an aim of improving corporate governance in corporations.
10

  

However, despite these reforms, the discussion on corporate failures is far from over and the 

board of directors has largely been blamed for these failures.  

 

In the past year alone, Kenya has experienced corporate scandals in private and public 

companies as well as state corporations and the governance challenges that have been cited are 

directors‟ conflicts of interest, lack of honesty in management, corruption, lack of independence 

and abuse of power leading to corporations being run in the directors‟ interests as opposed to 

                                                           
9
 See Organisation for Economic Co-operation and Development, OECD Principles of Corporate Governance 

(OECD France 2004) 11; Committee on the Financial Aspects of Corporate Governance, Report of the Committee 

on the Financial Aspects of Corporate Governance (London: Gee & Co 1992) 

<http://www.ecgi.org/codes/documents/cadbury.pdf> accessed 1 July 2013; Private Sector Initiative for Corporate 

Governance, Principles for Corporate Governance in Kenya and a Sample Code of Best Practices for Corporate 

Governance (Centre for Corporate Governance Kenya, 1999) 4. 
10

 Government initiatives include amendments to the law to provide for privatization of public corporations and the 

establishment of monitoring and oversight authorities such as the Capital Markets Authority and the Insurance 

Regulatory Authority. Private sector initiatives include establishment of the Institute of Directors (IoD) Kenya and 

the Private Sector Corporate Governance Trust which later renamed to the Centre for Corporate Governance. 

http://www.ecgi.org/codes/documents/cadbury.pdf
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corporate interest.
11

 A question that remains unanswered is why governance issues prompted by 

directors‟ disregard of their corporate duties are still being witnessed in large numbers despite 

the supervisory and oversight structures that have been put in place to ensure good governance of 

corporations in Kenya?  

 

The Companies Act provides that the business of the company shall be managed by the 

directors.
12

 Hence, the board of directors holds a core position in every corporation as it is 

charged with the responsibility of management and governance of the organization. It is 

therefore imperative that the legal and regulatory framework should clarify the board‟s duties 

and obligations in the governance of corporations with certainty and precision. Accordingly, this 

research study  inquires into the sufficiency of the regulatory framework governing directors in 

Kenya and proposes amendments to the Companies Act to enhance good corporate governance 

in Kenya.  

 

Noteworthy, in Kenya, directors‟ duties of care, skill and diligence and fiduciary duties are 

governed by common law as pronounced in the 1925 decision in Re City Equitable Fire 

Insurance Company Ltd.
13

This position has not changed since thendespite the inherent problems 

of common law and the evident changes resulting from globalization and international economic 

trends such as the rise corporate governance. Thus, this research studyasserts that legal reform is 

long overdue and it is necessary to codify duties of directors in statute to ensure a competitive 

business environment and conform to changing business trends in corporate governance. The 

                                                           
11

 The state corporations that have been discussion of poor corporate governance include the National Health 

Insurance Fund (NHIF), National Housing Corporation (NHC) and Kenya Meat Commission (KMC). Public listed 

companies have not been left out and they include East Africa Portland Cement Company Ltd (EAPCC) and Cooper 

Motors Corporation (CMC). Tuskys Supermarket which is a private company is reported to be experiencing 

corporate governance issues. 
12

Article 80 of Table A. 
13

Re City Equitable Fire Insurance Company Ltd [1925] Ch 407. 
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case of National Bank of Kenya which is a company incorporated under the Companies Act will 

be explored and a comparative analysis with best practice in other jurisdictions, to wit South 

Africa and United Kingdom will also be considered in an attempt to argue for reform of the 

current law to codify directors‟ duties in statute.  

1.1 Background to the problem 

There have been global attempts to reform corporate law due to the numerous corporate scandals 

that have been experienced globally and corporate governance has been widely flaunted as a cure 

to these corporate failures. In corporate governance, company directors arekey participants and 

directors‟ duties are generally seen as an important corporate governance mechanism.
14

 

The Cadbury Report defines Corporate Governance as the system by which companies are 

directed and controlled.
15

 The report further acknowledges that the boards of directors are 

responsible for the governance of their companies.
16

 According to Jayashree, corporate 

governance is concerned with establishing a system whereby directors are entrusted with 

responsibilities and duties in relation to the direction of a company‟s affairs.
17

 

 

Kenya has in the past witnessed numerous collapses of banks, insurance companies, state 

corporations and stockbrokers and those companies that have not gone under have been put 

                                                           
14

 Chief Justice David Malcolm, „Corporate Governance and the Duties of Company Directors‟ in Ian Ramsay (ed), 

Corporate Governance and Duties of Company Directors (Centre for Corporate Law and Securities Regulation, The 

University of Melbourne, Melbourne Law School 1997) 60 

<http://papers.ssrn.com/sol3/papers.cfm?ab12stract_id=924312> accessed 17 July 2013. Many corporation scandals 

like Enron (2001), Worldcom (2001), Polly Peck (1990) Barrings Bank (1995), New York Stock Exchange led to 

the rise of corporate governance due to the far reaching effects on the national and global economy. 
15

Committee on the Financial Aspects of Corporate Governance, Report of the Committee on the Financial Aspects 

of Corporate Governance (London: Gee & Co 1992) <http://www.ecgi.org/codes/documents/cadbury.pdf> accessed 

1 July 2013. 
16

Ibid. 
17

Sadri Jayashree, „Some Views on Corporate Governance‟ (Indira Management Review 2006) 

<http://www.indianmba.com/Faculty_Column/FC282/fc282.html> accessed 15 September 2013. 

http://papers.ssrn.com/sol3/papers.cfm?ab12stract_id=924312
http://www.ecgi.org/codes/documents/cadbury.pdf
http://www.indianmba.com/Faculty_Column/FC282/fc282.html
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under statutory management due to mismanagement and poor corporate governance.
18

 Several 

authors have cited non-facilitative, non-prescriptive and weak governance laws as the reason 

behind these corporate failures.
19

 The researcher concurs with these authors and further faults the 

poor enforcement mechanism occasioned by the underlying weak legal and regulatory 

framework governing the conduct of directors as the cause of corporate failures in Kenya.  

 

Generally, the legal framework regulating corporate governance and directors‟ duties in Kenya is 

the Constitution of Kenya,
20

 Companies Act,
21

 State Corporations Act,
22

 Capital Markets Act,
23

 

common law,
24

 and Corporate Governance Codes. Other Acts of Parliament and subsidiary 

legislation have also been instrumental in reining in directors for instance the Banking Act,
25

 the 

                                                           
18

 Examples include Kenya National Insurance Company, Kenya Creameries Commission (KCC), Uchumi 

supermarket, Invesco Insurance Company, Blueshield Insurance, United Insurance Company, Discount Securities 

Limited, NgenyeKariuki Stockbrokers.  
19

KiarieMwaura, „Company Directors' Duty of  Skill And Care: A Need For Reform‟ (2003) 24 (9) Company 

Lawyer 283; Lois M Musikali, „The Law Affecting Corporate Governance in Kenya: A Need for Review‟ (2008) 19 

(7) International Company and Commercial Law Review 213; Jacob K Gakeri, „Enhancing Securities Markets in 

Sub-Saharan Africa: An Overview of the Legal and Institutional Arrangements in Kenya‟ (2011) 1 (9) International 

Journal of Humanities and Social Science 134 

<http://ir.library.strathmore.edu/fileDownloadForInstitutionalItem.action?itemId=373&itemFileId=327> accessed 1 

September 2013; KuriaNjinu, „Investor Protection and the Capital Markets (Corporate Governance) (Market 

Intermediaries) Regulations 2011: A Critique‟ (LL.M Thesis, University of Nairobi, November 2012) 

<http://erepository.uonbi.ac.ke/bitstream/handle/123456789/9393/Kuria%20Njiinu%20-

%20Investor%20protection%20%26%20the%20capital%20markets_LLM%20Thesis.pdf?sequence=1> accessed 31 

August 2013.  
20

 The Constitution of Kenya 2010 was promulgated on 28August 2010 and it repealed the 1963 Constitution.  
21

Supran 1. The Companies Act is the main Act that governs the incorporation, regulation and winding up of private 

and public companies and other associations in Kenya. 
22

 Cap 446 Laws of Kenya. The State Corporations Act is the main Act that establishes and regulates parastatals in 

Kenya. 
23

Cap 485A Laws of Kenya. The Act establishes the Capital Markets Authority which is the regulatory body for 

Capital Markets in Kenya. 
24

 Common law is recognized as a source of law in Kenya under S 3 (1) c of the Judicature Act Cap 8 Laws of 

Kenya. 
25

 Cap 488 Laws of Kenya. S 9A provides that an elected or appointed director or senior manager of an institution 

cannot act such unless he has been certified by the Central Bank as a fit and proper person to manage or control the 

institution. 

http://ir.library.strathmore.edu/fileDownloadForInstitutionalItem.action?itemId=373&itemFileId=327
http://erepository.uonbi.ac.ke/bitstream/handle/123456789/9393/Kuria%20Njiinu%20-%20Investor%20protection%20%26%20the%20capital%20markets_LLM%20Thesis.pdf?sequence=1
http://erepository.uonbi.ac.ke/bitstream/handle/123456789/9393/Kuria%20Njiinu%20-%20Investor%20protection%20%26%20the%20capital%20markets_LLM%20Thesis.pdf?sequence=1
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Central Bank of Kenya Prudential Guidelines 2013,
26

 and the Retirement Benefits Act,
27

 to name 

but a few. 

The State Corporations Act was enacted in 1986 to streamline state corporations and provide for 

their establishment, control and regulation.
28

 The State Corporations Act does not state the duties 

of the board of directors but subjects themto the directives and circulars issued by the President, 

Minister, Principal Secretary and Treasury.
29

 Most state corporations however, have individual 

statutes regulating the management and conduct of the affairs of the corporation and the 

provisions of these individual statutes take precedence over the State Corporations Act.
30

 Some 

state corporations have also been exempted from the operation of the State Corporations Act.
31

 

 

The Capital Markets Act, on the other hand, mainly regulates public listed companies and was 

enacted and revised in 2002 to primarily establish the Capital Markets Authority (CMA) which is 

the oversight authority for securities in Kenya. The CMA has developed corporate governance 

guidelines for listed companies in Kenya for purposes of promoting investor confidence in 

Kenya.
32

All public listed companies must comply with these guidelines as a pre-requisite to 

trading in the Nairobi Stock Exchange. 

                                                           
26

 The guidelines have provisions for corporate governance to be adhered to by institutions licenced under the 

Banking Act. 
27

 Act No. 3 of 1997. S 4 of the Schedule to the Act requires all board members to disclose any direct or indirect 

interest they may have in a contract.  
28

Supra n 23. 
29

 See S 5, 6 and 7 of the State Corporations Act. Under S 7 of the State Corporations Act, the President has power 

to issue directions to the Board which must be effected by the Board. 
30

J Wambugu& 8 Others v Kenya Railways Corporation [2005] eKLR. 
31

Such corporations include the Kenya Commercial Bank, National Bank of Kenya and Kenya Re-Insurance 

Corporation which were exempted from the operations of the State Corporations Act vide Legal Notice No 59 of 

25February 1987. S 2 of the State Corporations Act also excludes local authorities, co-operative societies, building 

societies, the Central Bank of Kenya, banks and financial institutions registered under the respective Acts, 

companies registered under the Companies Act and subsidiaries of state corporations. 
32

 The Capital Markets Authority Guidelines on Corporate Governance Practices by Public Listed Companies in 

Kenya were issued vide Gazette Notice No 3362 and were developed by the Capital Markets Authority primarily for 

public listed companies in Kenya<https://www.nse.co.ke/regulatory-framework/category/27-capital-markets-

authority-cma.html?download=475%3Acorporate-governance-guidelines-2002> accessed 20 July 2013.  

https://www.nse.co.ke/regulatory-framework/category/27-capital-markets-authority-cma.html?download=475%3Acorporate-governance-guidelines-2002
https://www.nse.co.ke/regulatory-framework/category/27-capital-markets-authority-cma.html?download=475%3Acorporate-governance-guidelines-2002
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The Kenya Companies Act was adopted in 1963 with little amendments to date and Kenya has 

been in the process of reforming the Act, which is based on England‟s Companies Act of 1948.
33

 

The United Kingdom reformed its 1948 Companies Act in 2006 having amended the 1948 Act in 

1967, 1980, 1981, 1983 and 1985.
34

  The Companies Act contains several statutory duties owed 

by directors and they include duty to keep proper books of accounts,
35

 duty to register charges 

created by the company with the registrar,
36

 duty to disclosure directors‟ shareholding, salaries 

and loans
37

 and duty to disclose any interest in contracts.
38

 However, enforcement of these duties 

is weak due to limited capacity in the Office of the Registrar of Companies, limitations in the 

provisions of the Act and general legal principles that impede responsible behavior of directors.  

 

Another major lacuna in the Companies Act which is the thrust of this research is that the Act 

does not codify the directors‟ duties of care, skill and diligence and fiduciary duties and the same 

is regulated by common law as stated in the English landmark case of Re City Equitable Fire 

Insurance Company.
39

 Accordingly, these common law duties are uncodified and generally 

inaccessible to an ordinary company director and thus inadequate to regulate directors‟ behavior 

not to mention the inherent problems presented by common law.  

                                                           
33

The Companies Bill which is dated 21
st
 March 2014 was introduced in Parliament by the Honourable Attorney 

General <http://kenyalaw.org/kl/fileadmin/pdfdownloads/bills/CompaniesBill2014.pdf> accessed 1 October 2014. 
34

RtHon Lady Justice Arden, „Companies Act 2006 (UK): A New Approach To Directors‟ Duties‟ (2007) 81 ALJ 

162 <http://www.hrlrc.org.au/files/lawrep-081-alj-jl-0162.pdf> accessed 1 August 2013. 
35

S 147. 
36

S 97. 
37

S 196-198.  
38

S 200. 
39

 Common law duties of directors are the duty of care, skill and diligence and fiduciary duties. The standard of care 

and skill was laid down by Romer J in the landmark case of Re City Equitable Fire Insurance Company [1925] Ch 

407, where three principles were formulated. Firstly, a director need not exhibit in performance of his duties a 

greater degree of skill than may reasonably be expected from a person of his knowledge and experience. Secondly, a 

director is not bound to give continuous attention to the affairs of the company and thirdly, in respect of all duties 

that may properly be left to some other official, a director is, in the absence of grounds for suspicion, justified in 

trusting that official to perform such duties honestly. Rix L.J in Foster Bryant Surveying v Bryant [2007] 2 BCLC 

239 held that a director, while acting as such, has a fiduciary relationship with his company. That is he has an 

obligation to deal towards it with loyalty, good faith and avoidance of the conflict of duty and self-interest. 

http://kenyalaw.org/kl/fileadmin/pdfdownloads/bills/CompaniesBill2014.pdf
http://www.hrlrc.org.au/files/lawrep-081-alj-jl-0162.pdf%3e
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It is in light of the foregoing statutory lacuna, that the Companies Bill was introduced in an effort 

to resolve these inherent gaps and develop a modern Companies law that supports a competitive 

economy, while taking into account the current globalization trends and regional integration.The 

Companies Bill proposes codification of the common law duties of directors with an expectation 

of raising standards in the governance of both public and private companies. The duties proposed 

include the duty to act within powers, duty to promote the success of the company, duty to 

exercise independent judgment, duty to exercise reasonable care, skill and diligence, duty to 

avoid conflicts of interest, duty not to accept benefits from third parties and duty to declare 

interest in existingtransaction or arrangement. These proposals are perceived as answers to the 

governance challenges aforementioned of directors‟ conflicts of interest, lack of honesty in 

management, corruption, lack of independence and abuse of power. The UK Companies Act, 

2006 also has a statutory statement on the duties of directors, previously founded on common 

law.
40

 

 

Several corporate governance codes have also been developed in various jurisdictions with an 

aim of improving standards in performance and management of public and private companies. 

Regional blocks have also come together to raise corporate governance standards among their 

members.
41

Atienoobserves that the numerous corporate scandals led to the development of 

guiding corporate governance principles in countries and supranational organizations such as the 

                                                           
40

Part 10. 
41

 For instance, the Global Corporate Governance Forum was established by the World Bank Group in conjunction 

with the Organization for Economic Co-operation and Development (OECD). Others include the Commonwealth 

Association for Corporate Governance (CACG) and the Regional Centre of Excellence in Corporate Governance 

which is a liaison of the East African countries. 
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Organization for Economic Co-operation and Development (OECD). 
42

 Such forums have been 

instrumental in assisting countries develop their own codes of good corporate governance. For 

instance, the CMA guidelines were largely influenced by several committees, taskforces and 

jurisdictions such as United Kingdom, Malaysia, South Africa, OECD and the Commonwealth 

Association for Corporate Governance (CACG).
43

 

 

The Private Sector Corporate Governance Trust (PSCGT) developed Principles for Corporate 

Governance in Kenya and a sample code of best practice whose principles are aimed primarily at 

the board of directors of a corporation.
44

The code provides that the board shall exercise all the 

powers of the company subject to the limitations contained in the law and the memorandum and 

articles of association. The code further outlines responsibilities of the company board and 

provides that every corporation should be headed by an effective board, acting in the best interest 

of the enterprise in a manner based on transparency, accountability and responsibility.
45

 In 

addition, it recognizes that the functions of the board areto exercise leadership, integrity and 

sound judgment in directing the corporation, determining the company‟s purpose, values and 

strategy, implement policies and sound internal control systems, risk management, ensure 

corporate compliance and effective communication with stakeholders.  

 

                                                           
42

 Yvonne AwourAtieno, „Corporate Governance Problems Facing Kenyan Parastatals: A Case Study of the Sugar 

Industry‟(MLB Thesis, Bucerius/WHU July 2009) <http://www.gbv.de/dms/buls/631006060.pdf> accessed 1 

August 2013. 
43

Supra n 33. 
44

Private Sector Initiative for Corporate Governance, Principles for Corporate Governance in Kenya and a Sample 

Code of Best Practices for Corporate Governance (Centre for Corporate Governance Kenya, 1999). 
45

Ibid. 

http://www.gbv.de/dms/buls/631006060.pdf
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In 2002, the PSGCT also developed Guidelines for Good Corporate Governance in State Owned 

Corporations (SOCs) 
46

 in recognition of the role of state corporations in national development 

and sustainable development. The Guidelines define SOCs as those corporate bodies in which 

the Government of Kenya holds more than fifty percent (50%) share capital or which are 

controlled by and report to the state. The Guidelines recognize that good corporate governance 

practice is based upon the principles of accountability, efficiency, effectiveness, integrity, 

responsibility, transparency and inclusiveness of all stakeholders. They acknowledge that the 

board is responsible for good governance of the corporation and that the board of directors 

should promote the foregoing principles for efficiency and productivity. 

 

The Guidelines provide that the role of the board is to ensure that the corporation is governed 

and managed in accordance to the mandate granted to it by the shareholders and the society. 

Further, that every corporation should be headed by an effective board exercising leadership, 

integrity and independent judgment while acting in the best interest of the corporation in a 

transparent, accountable and responsible manner. The board is also tasked with the responsibility 

of determining, approving and reviewing the corporation‟s strategy, purpose and values, appoint 

senior management and provide oversight and guidance to them, ensure effective control 

systems, ensure effective communication with stakeholders and to ensure statutory and legal 

compliance.  

 

However, it is imperative to note that the provisions of the Corporate Governance Code and the 

Guidelines for SOCs are neither mandatory nor binding upon corporations but only enabling. 

Accordingly, this study proposes amendments to the existing corporate governance regulatory 

                                                           
46

 Private Sector Corporate Governance Trust, Guidelines for Good Corporate Governance in State Owned 

Corporations (Oakland Media Services Ltd 2002) 1. 
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framework to incorporate provisions of the codes in mandatory terms in order to facilitate good 

performance and accountability of company directors in the discharge of their duties. In so 

doing, this research study employs the National Bank of Kenya (NBK) as the case study to 

demonstrate that poor corporate governance practice can be remedied by reviewing the law 

regulating the conduct of company directors in Kenya.
47

 

The Government of Kenya established commercial banks after independence because of the 

perception that the existing foreign owned banks were failing to serve credit needs of African 

businesses.
48

Consequently, NBK was established in 1968 with the main objective of facilitating 

the financing of African businesses and the transfer of productive assets to Africa.
49

 NBK has 

been in existence since then but it began experiencing liquidity problems in the 1980s and 1990s. 

This was mainly due to mismanagement and government interference in the governance of the 

bank.  

For instance, the bank lent heavily to the public sector and politically connected borrowers 

whose loan repayment record was poor, with adverse consequences for its profitability and the 

quality of its asset portfolio.
50

 The directors also gave loans to politicians without satisfying 

themselves of their creditworthiness and more often the loans were left unpaid forcing the bank 

to write them off.
51

 The government would also guarantee loans to parastatals and these loans 

went unpaid too. As at 1998 the bank had accumulated losses of Kshs. 26billion and was facing 

                                                           
47

 The National Bank of Kenya is incorporated under the Companies Act Cap 486 Laws of Kenya and it is a major 

player in Kenya‟s banking industry. 
48

Martin Brownbridge and Charles Harvey, Banking in Africa:The Impact of Financial Sector Reform Since 

Independence (Africa World Press 1998) 84. 
49

Ibid. 
50

Ibid. 
51

Ibid. 
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ruin.
52

 As a result, NBK was nearing closure until the National Social Security Fund (NSSF) and 

the Kenyan government who were the biggest shareholders in the Bank injected billions into the 

bank to raise it.
53

 

It is probable that the NBK board (and many other boards) is not purely to blame considering the 

mode of appointment of the board members and the numerous overlapping regulations that leave 

directors confused as to what their duties are, the purpose of their duties and to whom they are 

owed.
54

 In addition, many company boards have consisted mainly of family members, associates, 

social club members and political allies and little or no regard is given to their qualifications and 

competencies.
55

 The lack of clear, concise and accessible guidelines on their duties as company 

directors does not salvage the situation either. 

It is against this backdrop that this thesis advances a case for codification of directors‟ duties in 

the Companies Act to facilitate clarity, accessibility and certainty with commensurate penalties 

for breach as the solution for promoting good corporate governance practice in Kenya.  

1.2 Statement of the Problem 

Currently, directors‟ duties in Kenya are based on English common law as pronounced in the 

1925 decision of Re City Equitable Fire Insurance Co Ltd.
56

 Common law is generally 

uncodified and largely inaccessible and directors in Kenya have to search through a web of case 

law to understand their duties of care, skill and diligence and fiduciary duties. Further, the 

                                                           
52

 See James Mbugua, „Kenya: Marambii‟s Last Stand-Avoid Spin and Say It Like It Is‟ The Star (Nairobi, 22 June 

2013). 
53

 See BD Reporter, „National Bank Unveils First Rights Issue Plan‟ Business Daily (Nairobi, 13 May 2013) 
54

 Government interference in the management of NBK is widely cited as one of the major reasons for its financial 

problems. For instance, under S 7 of the State Corporations Act, the President has power to issue directions to the 

Board which must be effected by the Board. 
55

MwauraKimani, „Most Family Firms Ignore Corporate Governance-And It Matters‟ Business Daily (Nairobi, 20 

March 2006). 
56

Supra n 14. 
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limitations of common law cannot be overlooked. Common law is inherently subjective as it is 

influenced by an adversarial system, judges‟ attitudes, beliefs, biases, backgrounds and 

circumstances of each case.
57

 Common law is also persuasive rather than mandatory and largely 

inflexible due to the staredecisis principle and therefore undesirable in regulating directors‟ 

conduct in these present times and this may in effect compromise good corporate governance in 

Kenya.  

Since 1925 when the law on directors‟ duties of care, skill and diligence and fiduciary duties was 

stated, a lot has significantly changed. Globalization and international competition has seen as an 

influx in the number of local and transnational corporations. Expectations have also shifted from 

the original pro-shareholder to pro-stakeholder.
58

 Nevertheless, the law in Kenya has remained 

unchanged and unwavering and therein lies the problem that is the reason for the continued 

corporate failures.  

In a move to correct this deficiency, the Private Sector Corporate Governance Trust (PSCGT) in 

Kenya introduced self-regulatory codes of conduct to regulate company directors and promote 

good corporate governance practice in Kenyan companies. The Principles of Corporate 

Governance in Kenya as well as the Guidelines for Good Corporate Governance in State Owned 

Corporations prescribe duties of the board of directors and enumerate various principles which 

                                                           
57

 See generally Edward Levi, „The Judicial Drama‟ in MDA Freeman, Lloyd’s Introduction to Jurisprudence 

(7
th

edn, London: Sweet & Maxwell Ltd 2001) 980. 
58

 See generally Paddy Ireland, „Company Law and the Myth of Shareholder Ownership‟ (January 1999) 62 The 

Modern Law Review 32, 56. Ireland states that at present our company law lacks the conceptual tools to reflect our 

new perception of the [public] company as no longer a shareholders‟ collective, but an enterprise in which the 

interests of many stakeholders have to be balanced; See also Paddy Ireland, „Corporate Governance, Stakeholding, 

and the Company: Towards a Less Degenerate Capitalism‟ (September 1999) 23 (3) Journal of Law and Society 

287. Ireland posits that changes in business culture and company law could and should be made to ensure that in 

their decision making and policy formulation companies take into account interests of not only shareholders but also 

other stakeholders. 
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the board should focus on in discharge of their duties.
59

 However, these codes of conduct are 

only prescriptive and non-mandatory and regrettably their provisions have not been recognized 

under any statute and specifically the Companies Act which regulates the management and 

governance of public and private companies in Kenya.  

 

Consequently, the implementation of directors‟ duties remains idealistic and illusionary thus 

compromising accountability to shareholders and other stakeholders. Indeed, the absence of 

codified statutory duties of care and skill and fiduciary duties connotes that there are no 

commensurate penalties for breach prescribed in statute and this evidently prompts malfeasance 

by company directors. More so, the penalties prescribed under the Companies Act for directors‟ 

breach of duty are very low. For example, the Act provides that a director who fails to disclose 

any interests he has in contracts made with the company shall be liable to a fine not exceeding 

Kenya Shillings Two Thousand.
60

 This low penalty is clearly not deterrent for rogue directors as 

it does not take into account the benefit derived by the concerned director from such a contract. 

 

Further, the Companies Act does not impose minimum qualifications for the holder of the office 

of a director. It also provides that the acts of a director or manager shall be valid notwithstanding 

any defect that may afterwards be discovered in his qualification.
61

 This means that quacks can 

be actively involved in management and decision making of a corporation and still be protected 

by the law.   

 

                                                           
59

 These principles of good corporate governance are transparency, accountability, integrity, responsibility, 

efficiency and effectiveness.  
60

Supra n 39. 
61

S 181. 
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Also, the most fundamental concept of company law is the corporate personality principle which 

was first enunciated in the case of Salomon v Salomon & Co Ltd.
62

 This corporate personality 

principle absolves directors from personal liability for torts or breach of contract. Whereas the 

principle is here to stay as it has brought business advantages that could not have been achieved 

in its absence, directors have hid behind the corporate veil to mismanage company assets. The 

courts have introduced the concept of lifting the veil of incorporation but the circumstances 

under which the same is applied are sometimes unclear and the absence of precise statutory rules 

does not help the situation. Further, in the case of fraud, the standard of proof is very high as 

fraud must be proved beyond reasonable doubt thus making it even harder to hold the culprit 

liable at law.
63

 There is therefore an urgent need to reform the law to provide for circumstances 

where a company director can be held personally liable for breach of duty. This can definitely be 

achieved through statutory codification of directors‟ duties as well as prescribing hefty and 

deterrent sanctions.  

 

In addition, where powers are vested in the board of directors, the courts have held that 

shareholders cannot interfere with directors‟ management of company affairs unless they are 

acting contrary to the provisions of the Companies Act or the company‟s articles of association.
64

 

Moreover, directors‟ duties are owed to the company and incase of any breach, the proper 

plaintiff is the company and not even a shareholder can bring an action against miscreant director 

                                                           
62

Salomon v Salomon & Co Ltd [1897] AC 22. Interpreting the Companies Act of 1862, the House of Lords stated 

that the company had been properly formed and as such should be treated as a completely separate entity from the 

owner. Lord MacNaughten argued that „the company is at law a different person altogether from the subscribers to 

the memorandum and it has rights and duties in law‟.   
63

 See Kiarie Mwaura, „Internalization of Costs to Corporate Groups: Part-Whole Relationships, Human Rights 

Norms and the Futility of the Corporate Veil‟ (2012) 11 Journal of International Business and Law 16 

<https://litigation-

essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&docid=11+J.+Int'l+Bus.

+%26+L.+85&srctype=smi&srcid=3B15&key=28ae638bc2e10420e92147eb6f835dae> accessed 1 July 2013. See 

also LCB Gower, Principles of Modern Company Law (5
th

edn, London: Sweet & Maxwell 1992). 
64

East African Safari Air Limited v Anthony AmbakaKegode& Another [2006] eKLR. 
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except in some circumstances.
65

 Even so, the relief sought should be for the benefit of the 

company and this discourages individual shareholders from instituting legal proceedings as the 

relief granted will be for the benefit of the company which includes such miscreant directors.
66

 

 

This is the deficiency in the law that this research study anticipates to have cured by proposing 

statutory codification of directors‟ duties to facilitate clarity, consistency, certainty and 

enforcement of the same thus restoring sobriety in the governance of corporations in Kenya. The 

case study of this research is National Bank of Kenya (NBK) where mismanagement and 

political interference resulting from lack of clear statutory guidelines on responsibilities of 

directors to the company led to the near closure of the bank, thus demonstrating an urgent need 

for codification of their duties in statute to avert future corporate failures.  

Other spilling effects of corporate scandals include loss of public confidence in the management 

of companies, loss of investor confidence, poor corporate image as well as loss of taxpayers‟ 

money.
67

  Codification of directors‟ duties in statute is therefore expected to impact positively on 

governance of companies in Kenya as this research will demonstrate, thus promoting investor 

confidence, global competitiveness and competency in management of public and private 

companies. 

                                                           
65

Foss v Harbottle [1843] 2 Hare 461. The Kenyan Courts have upheld this position in the case of Affordable Homes 

Africa Ltd v Henderson & 2 others [2004] 2 KLR 473. 
66

Dadani v Manji& 3 others [2004] 1 KLR 95. 
67

 These effects are demonstrated in recent cases such as CMC where the CMA as the regulatory and supervisory 

authority had to step in and suspend the trading of CMC shares in the stock exchange in order to conduct 

investigations relating to alleged fraud and improper procurement procedures by the company directors. See BD 

Reporter „Bill Lay Exits CMC as Warring Owners Call for Ceasefire‟ Business Daily (Nairobi, 7 February 2013) 3. 

In public corporations such as Kenya Meat Commission (KMC), the government has been forced over the years to 

use taxpayers‟ money to revitalize the parastatal. See article by Mathias Ringa „Kenya Meat Commission in Crisis 

over Sh300m Debt‟ Daily Nation (Kenya, 19 September 2013). Also, misappropriation of funds by directors of the 

National Social Security Fund (NSSF) has been the subject of discussion in many forums recently. See article by 

Thomas Kariuki „Court Summons Former NSSF Boss in Sh1.6bn Fraud Case‟ Daily Nation (Kenya, 12 September 

2013). 
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1.3 Justification of the study 

Currently, directors‟ duties in Kenya are based on common law, meaning that they have been 

developed by English common law which is a synthesis of general judicial principles. Common 

law in Kenya is recognized as a source of law under the Judicature Act
68

 and Kenya being a 

former British protectorate is to apply common law and the doctrines of equity applicable in 

England as at 12
th

 August 1897.  

 

However, common law is complementary to the written law and it is to be applied to fill up what 

is not provided for in the written laws in conformity with the aims of the Constitution. Further, 

common law is applicable in Kenya in certain circumstances only and Courts should exercise 

jurisdiction in the order set out in Section 3(1) of the Judicature Act which ranks statute law 

higher than common law.
69

 This evidences that statutory provisions take precedence over 

common law provisions and therefore codified directors‟ duties will no longer be persuasive but 

mandatory obligations. 

 

In addition, the common law directors‟ duties of care, skill and diligence and fiduciary duties are 

capped in wide discretionary terms which implies that directors may not know what is expected 

of them since their duties are not concise, certain and codified in statute. This is because case 

law, being a product of various judicial interpretations, is susceptible to different analysis and 

inconsistencies depending on the circumstances of each case and thus prone to confuse directors 

who are meant to be guided by it. Codifying directors‟ duties in statute would therefore ensure 

directors‟ duties are certain, accessible and clear thus promoting the performance of directors in 

discharging their functions. 

                                                           
68

 Cap 8 Laws of Kenya. 
69

Ibid. Proviso to S 3 (1) states that common law shall apply so far as the circumstances of Kenya and its inhabitants 

permit and subject to such qualifications as those circumstances may render necessary. This position was also 

emphasized by the Court in the famous S M Otieno case-Otieno v Ougo& another [1986-1989] EALR 469, 475.  
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Courts also generally have a hands-off and lax approach when adjudicating on company law 

matters that relate to the internal management of the company and they are always reluctant to 

interfere with the internal management of companies. For instance, the Court of Appeal at 

Nairobi in the case of James Orina& another v Kenya Tea Development Agency & another,
70

 

held that “courts are ill equipped to manage the affairs of companies especially where the dispute 

involves internal management and operations of a company which is administrative in nature”. 

Chief Justice David Malcolm,
71

also notes that courts, in interpretation of duties owed by 

directors, are reluctant to interfere with internal management of the company and even so, they 

will take into account „commercial reality principle‟ in so far as it reflects the reasonable 

participant‟s expectations. It is therefore imperative that this research study argues a case for 

statutory codification of directors‟ fiduciary duties as well as duties of skill to facilitate 

adjudication of company matters by courts especially in cases of breach of directors‟ duties.   

 

Additionally, as countries and economies of the world become more integrated and inter-

dependent due to globalization and competition, high standards of conducting business are 

increasingly demanding responsibility from company directors.
72

 Society is more presently 

concerned with the governance of corporations than before and has also increased its 

expectations of directors and this is demonstrated by the recent legislation that has been enacted 

in Kenya, and more so the new Constitution, labour laws and environmental laws. Companies 

provide essential services to the society, pay taxes to government, provide employment to locals 

and partner with communities in development projects. This interdependence between the 

                                                           
70
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71
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society and businesses demands that companies be accountable to society as their activities 

impact on the society and environment generally.
73

 

Further, while directors initially owed a fiduciary duty or one of care to the company itself only, 

the situation has now changed and directors can be held liable for losses occasioned to third 

parties. For instance, the Environmental Management and Co-ordination Act (EMCA)
74

 requires 

companies to conduct continuous environmental assessment impacts of the corporation‟s 

industrial actions and educate the public on the same in line with the constitutional right to 

information, inclusiveness and public participation. Also, the Constitution of Kenya, 2010 

provides that the Bill of Rights applies to all and binds all State organs and all persons.
75

 The 

Constitution further interprets a “person” to include „a company, association or other body of 

persons whether incorporated or unincorporated‟.
76

 Lady Justice Arden posits that the company 

is an ingenious institution for the creation of wealth, but views on how wealth should be created 

has changed over time since its inception.
77

 In view of these developments, codification of 

directors‟ duties is likely to impact on the quality of corporate decisions by directors with over-

spilling benefits to the rest of society.  

Furthermore, developed and developing countries and organizations such as the Organization for 

Economic Co-operation and Development (OECD)
78

 and the New Partnership for Africa‟s 
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Development (NEPAD)
79

 are increasingly becoming more concerned with the level of 

competence of directors. Private sector organizations in several countries have also established 

the Institute of Directors (IOD) to promote good corporate governance.
80

 The Institute of 

Directors Kenya for instance, provides continuous training to actual and potential directors with 

an aim of raising the level of knowledge and skills for directors and inculcating the highest level 

of ethics.
81

 

The duties of directors have also evolved from the traditional common law duties to corporate 

responsibility to stakeholders.
82

 The corporate social responsibility (CSR) debate has been raging 

on for years with critics claiming that CSR conflicts with the organizational goal of maximizing 

shareholders‟ wealth.
83

 Shareholders have a legitimate expectation of returns in terms of profits 

and dividends but on the other hand, stakeholders‟ interests cannot be ignored in the modern 

business world. Companies are now expected to have regard to other stakeholders‟ interests in 

the conduct of their businesses and they are required under local and international legal 

instruments to have concern for the environment,
84

 human rights,
85

 responsible advertising and 

marketing,
86

 fair trade practices
87

 and fair employment policies.
88

 It is therefore important to 
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codify directors‟ duties so as to guide directors clearly and precisely in decision making to 

ensure a balance and avoid conflicts in shareholders and stakeholders interests. 

The UK Steering Committee for Review of the Companies Act
89

 in its report observed that a 

codified statement of duties would generally enable defects in the present law to be corrected in 

important areas where it no longer corresponds to accepted norms of modern business practice. 

Consequently, reform of the Companies Act would therefore be used as a mechanism to address 

the aforestated inadequacies and loopholes present in the corporate governance regulatory 

framework including deficiencies relating to the standard of duty and care expected of directors 

when assessing directors‟ liability for negligence.
90

 

It is in light of the foregoing that this research study argues a case for codification of directors‟ 

duties in statute with commensurate penalties for breach as this is expected to promote good 

corporate governance practices in Kenya and responsible actions by directors leading to fewer 

incidences of corporate failures and litigation. 

1.4 Objectives of the study 

The objectives of this study are: 

1. To assess whether Kenya‟s corporate governance regulatory framework hinders good 

performance of directors in the management of companies in Kenya.  
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2. To assess how codification of directors‟ duties will be effective in enhancing good 

corporate governance practice in Kenya.  

3. To evaluate the directors‟ duties to be introduced in the Companies Act to promote the 

performance of company directors in Kenya. 

4. To interrogate the comparative lessons that Kenya can draw from the United Kingdom 

and South Africa. 

5. To propose changes to the Companies Act to codify directors‟ duties and thus enhance 

good corporate governance practice in Kenya.  

1.5 Research questions 

The research questions are: 

1. Does the current corporate governance regulatory framework regulating the conduct of 

company directors in Kenya inhibit good corporate governance practice in Kenya? 

2. What is the importance of statutory codification of directors‟ duties in enhancing good 

corporate governance practice in Kenya?  

3. To what extent will codification of directors‟ duties enhance good corporate governance 

practice in Kenya? 

4. To what extent can Kenya draw comparative parallels from best practice in United 

Kingdom and South Africa? 

5. What changes can be proposed to the Companies Act with regard to codification of 

directors‟ duties in order to enhance good corporate governance practice in Kenya?   
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1.6 Research Hypothesis 

This research study will be premised on the following hypothesis: 

1. The current corporate governance regulatory framework inhibits good performance of 

company directors in Kenya and thus good corporate governance practice. 

2. It is important to codify directors‟ duties in statute to enhance good corporate governance 

practice in Kenya. 

3. A statutory statement of directors‟ duties will promote the performance of company 

directors in Kenya and thus enhance good corporate governance practice in Kenya.  

4. Kenya can draw incomparable lessons from best practice in United Kingdom and South 

Africa. 

1.7 Theoretical Framework 

Several theories underlie this research and the major theories to be discussed are the agency 

theory, law and economics theory and the stakeholder theory.  

 

The agency theory was formulated by Berle and Means
91

 in 1932 and advanced by Jensen and 

Meckling
92

 in 1976. The latter define an agency relationship as a contract under which one or 

more persons engages another to perform some service on their behalf.
93

 The proponents of this 

agency theory assert that the need for good corporate governance systems in corporations arises 

from the separation of ownership and control, where due to dispersed ownership and for 
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convenience purposes such as lack of expertise, differences in interests, goals and capabilities of 

individuals, the owners of corporations hire managers to run the corporation on their behalf.
94

 

 

Often, these managers to whom the corporation assets are entrusted are not the owners and it is 

expected that they will not run the company with the same zeal as they should. They may be 

tempted to engage in unfair self-dealing activities which in the long-run hurt the performance 

and viability of the company and therefore there exists a necessity to align their interests to those 

of shareholders. The shareholders accordingly consent to monitoring costs to limit the 

divergence of interest and they appoint directors as an internal mechanism to monitor managers‟ 

actions.
95

 This forms the basis of corporate governance and the fiduciary duties of directors are 

also perceived as a form of an agency contract where shareholders are principals and directors 

are the agents.
96

 

 

The role of corporate law in this regard is to establish rights and duties among the various 

participants in corporate governance.
97

 This study consequently aims at articulating the duties of 

directors vis-à-vis the rights of shareholders and other stakeholders thereby minimizing 

divergence in the agents‟ interests and corporate interests. The research further advocates for 

reform in legislation to codify these directors‟ duties in statute in order to promote certainty, 

clarity and accessibility and thus enhance good corporate governance in the country.  
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Closely linked to the agency theory is the law and economics theory which influences 

approaches to antitrust law, tort law and commercial law.  The proponents of the law and 

economics school are Guido Calabresi and A. Douglas Melamed,
98

 Ronald Coase,
99

 Richard A. 

Posner
100

 and Easterbrook and Fischel
101

 who propounded the nexus of contacts theory. 

 

The law and economic scholars propound that corporations and firms are not fictitious creatures 

of state law but rather they are complex sets of implicit and explicit contracts and corporate law 

is only an enabling framework for the various participants in that contract.
102

 Various contracts 

exist between the corporation and its shareholders, directors, managers, employees, suppliers, 

financiers, government, society and customers. All these participants are stakeholders and have 

an interest in how the corporation is governed. A stakeholder is defined as any group or 

individual who can affect or is affected by the achievement of the organization‟s objective.
103

 

 

The economic theory views individuals as rational maximizers of their own interests. Various 

participants have varied interests and the contract defines each participant‟s rights, duties, 

benefits and obligations. Directors are therefore required to balance the various interests while 

acting in the best interest of the company without unnecessarily compromising shareholders‟ 
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value.
104

 Fiduciary duties of directors are therefore default mechanisms for allocating property 

rights between shareholders and other stakeholders.
105

 

 

An important issue for law and economic theorists is whether directors‟ duties should be 

mandatory or optional. Those who advocate for optional enforcement are of the view that 

corporate law should be enabling rather than mandatory as it will enable different participants to 

meet their optimal expectations.
106

 In any case, a corporation is a nexus of contracts and the 

different players are allowed to craft their rules of engagement. Further, the market for corporate 

control will force corporations to act in a manner that is pleasant to majority of stakeholders else 

the corporation will lose out on market control resulting in the fall in share price and low returns 

to shareholders.  

 

However, the mandatory rules arm posits that the law should provide a minimum optimal 

standard that is applicable to most organizations and individual corporations would be allowed to 

opt out of mandatory rules by adopting their own charters.
107

 This is the point towards which this 

study is aimed, that corporate law should prescribe minimum standards for compliance and it 

will be upon the individual companies to opt out by prescribing its own rules in the articles of 

association of the company. This mandatory approach aims at protecting vulnerable stakeholders 

who may have no recourse after the company is insolvent. It further ensures that companies 

adhere to good corporate governance for existence of efficient markets which is essential for a 

thriving economy and competitive business environment.  
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The third theory that is central to this discussion is thestakeholder theory which became 

prominent in 1930 through publication of Professor E. Merrick Dodd‟s article: For Whom Are 

Corporate Managers Trustees?
108

The theory has changed throughout the corporate history and 

continues to evolve. For instance, the development of the theory in its organized form is 

normally traced to R. Edward Freeman and his influential book, Strategic Management: A 

Stakeholder Approach, published in 1984.
109

 

 

A stakeholder is defined as any person or group of persons who contribute towards a 

corporation‟s objectives and who are affected by the way a corporation is managed or 

run.
110

Stakeholders are of three categories; those who have ownership, those who have a right or 

claim on the corporation and those who assert an interest in the outcome of the corporation‟s 

business.
111

Stakeholders include employees, customers, suppliers, financiers, creditors, 

government, environment and the general public or society. Shareholders are also regarded as 

stakeholders as they have a right or claim in the outcome of the corporation‟s activities.
112

 

 

Keay asserts that the theoretical framework for corporate law underpins corporate governance 

and dictates the kind of corporate governance system that exists.
113

 The stakeholder theory seeks 

to explain the purpose of the firm and what the responsibility of the corporation‟s management is 

towards various stakeholders. Proponents of the theory therefore advocate that stakeholders 

should be treated as ends in themselves and not as a means to an end as they are inherently 
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valuable to the corporation by improving its overall efficiency and success and the corporate law 

should be arched towards this end.
114

 

 

In stakeholderism, the role of directors is twofold:
115

 Firstly, the duty of directors is to create an 

optimal value for the various stakeholders by balancing their competing and often conflicting 

interests to achieve the best for the corporation. In this regard, the role of directors is viewed as 

that of mediators where they mediate between different stakeholders by balancing their interests 

in recognition of the fact that not all claims and interests are equal.
116

 As such, directors must be 

aware of the effect of their decisions on stakeholders and then act accordingly.
117

 Secondly, 

directors in a stakeholding system are perceived as trustees of the stakeholders‟ interests.
118

 

Directors act as stewards of all that they manage and they are to be trusted and relied upon to 

make professional decisions.   

 

Consequently, if the board of directors is to consider the interests of all stakeholders and the 

standards expected of directors were more clearly defined in law, the position would become 

simpler overall.
119

 Directors‟ duties in this regard are seen as an important corporate governance 

mechanism in balancing the various stakeholders‟ interests. Ramsay posits that the duties address 

conflicts between shareholders and directors by focusing upon the possibility of shirking by 

directors (addressed by the duty of care, skill and diligence) and the possibility of a lack of 

loyalty by directors (addressed by the duty to act honestly and in the best interests of the 

company).
120
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Ultimately, several interdependencies exist between the different stakeholders and the 

corporation and if the legitimate expectation of these stakeholders is not met, the long-term 

profitability of the firm will suffer. In addition, the economic and social purpose of the 

corporation is to create and distribute wealth and value to all its various stakeholder groups 

without favouring one group at the expense of the other.
121

 Corporations therefore require 

modernized regulation in order to keep them honed toward their central purpose of creating 

wealth for society through social responsibility.
122

 

 

With globalization, e-commerce and changing international trends, reform in law is inevitable if 

businesses are to remain relevant in modern society. It is therefore important to facilitate the 

directors‟ role to its stakeholders through appropriate regulation and it is against this backdrop 

that statutory codification of directors‟ duties is proposed as it is expected to improve corporate 

governance in Kenya with proportionate benefit to the society and country as a whole. 

1.8 Literature Review 

This study will be enriched by a number of articles and publications on corporate governance 

and duties of company directors in Kenya. There are several authors who have reviewed the 

position of Kenyan corporate law and made a case for its review. This study will be premised on 

the works of these authors and in addition it identifies several evident gaps that form the basis of 

this researchstudy. 
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KiarieMwaura, Regulation of Directors in Kenya: An Empirical Study,
123

 seeks to establish 

whether the regulatory framework for directors adversely affects performance of directors and 

companies and whether reform is needed to improve corporate governance. In his study, he 

points at various shortcomings in the regulatory framework. Firstly, he observes that the courts 

assess directors‟ liability subjectively as there is no statutory requirement for directors to have 

expertise and experience in the management of companies and this may have the effect of 

undermining good corporate governance in Kenya. Secondly, he notes that enforcement of 

directors‟ duties is complex as the duties are owed to the company and therefore only the 

company has locus standi to sue a miscreant director.  

 

He further notes that in Kenya, directors of multinational companies are not required to have 

regard to stakeholders‟ interests unlike in other countries where they are required to do so. This 

is because although this may be discriminatory, the Constitution does not proscribe pursuit of 

discriminative practices but only proscribes the making of discriminatory laws.
124

 Further, that it 

proscribes the performance of discriminative practices by a public office or public authority but 

not a private body. He also states that disregard of social responsibilities by multinational 

companies is not actionable at international law as multinational companies can only be 

subjected to international rights and duties by virtue of a convention between states.  

He concludes that poor corporate governance results from the nature of the laws and the political 

and regulatory environment in the country and he calls for statutory and institutional reforms.
125
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His study also revealed that majority of the respondents advocated for statutory control of 

directors rather than a self-regulatory system presented by the corporate governance code. 

However, it is noteworthy that this article was written in 2002 before the promulgation of the 

Constitution of Kenya, 2010. The position has now changed with the introduction of Article 2 (5) 

and (6) which recognize that the general rules of international law form part of the law of Kenya 

as well as any treaty or convention ratified by Kenya. Further, the Constitution provides that the 

bill of rights applies to all law and binds all state organs and all persons and any aggrieved 

person can apply to the High Court for redress.
126

 It further interprets a person to include a 

company, association or other body of persons whether incorporated or unincorporated.
127

 

 

Accordingly, this research study will endeavor to illustrate the extent to which the Constitution 

of Kenya 2010 promotes good corporate governance in Kenya and the performance of company 

directors. The research further advocates for review of the corporate governance regulatory 

framework to align the provisions of the relevant statutes to those of the Constitution, and thus 

protect all the stakeholders‟ interests.  

 

Lois M. Musikali, The Law Affecting Corporate Governance in Kenya: A Need for Review,
128

 

posits that poor corporate governance in Kenya is largely to be blamed on the underlying weak 

legal system. She reviews the law relating to director disqualification, derivative action and 

shareholder protection, director liability and penalties and the board structure and remuneration 

as presented by the Companies Act, Corporate Governance Code and the Capital Markets 

Authority (CMA) guidelines.  
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Lois suggests that the legislation, guidelines and code are inadequate for achieving effective 

corporate governance in Kenya as they have been directly lifted from developed countries and as 

such, they do not necessarily reflect the situation in Kenya, and as long as they continue to be 

used, then the efforts to improve corporate governance in Kenya will fail. She argues that the 

relationship between law and corporate governance needs to be appreciated, and therefore 

advocates for reform of the regulatory framework to adopt codes that fit the Kenyan situation.  

 

However, it is imperative to note that her research is majorly informed by the Companies Act, 

CMA Guidelines and Corporate Governance Code and focuses on the general provisions therein 

that affect corporate governance in Kenya. This study conversely focuses on the law on 

directors‟ duties in Kenya as presented by a wide array of statutes, subsidiary legislation and 

codes of best practice. This study further observes that the guidelines and self-regulatory codes 

contain extensive provisions on directors‟ duties and advocates for consolidation of the dispersed 

directors‟ duties in the Companies Act which is the primary statute that regulates private and 

public companies and other business associations.  

 
This study also notes that it is commendable to borrow from other jurisdictions to enrich the 

legal and regulatory framework for corporate governance in Kenya and legal reform presents an 

opportunity for Kenya to amend the substantive law to adapt to the local situation thus creating 

an enabling environment for the transplanted corporate governance codes to thrive in Kenya.  
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Jacob K. Gakeri, Enhancing Kenya’s Securities Market Through Corporate Governance: 

Challenges and Opportunities,
129

 looks at the regulatory framework for corporate governance in 

Kenya and its role specifically in promoting securities markets in Kenya and enhancing investor 

confidence. He argues that the internal and external corporate governance structures are largely 

dysfunctional in safeguarding investor interest going by the large number of corporate scandals 

in listed companies.  

 

He examines the role of the board, auditors and shareholders in corporate governance while 

focusing on the provisions of the Companies Act, Penal Code,
130

 CMA guidelines and Corporate 

Governance Codes and concludes that generally, the manner in which these legislations were 

lifted from other jurisdictions and adopted in Kenya is wanting. The same were adopted without 

regard to the existing Kenyan circumstances and hence their implementation and enforcement is 

weak.  

 

He also posits that the underlying legal system is inadequate and neither enabling nor facilitative 

to promote corporate governance and protect investor interests and calls for statutory 

intervention especially for public listed companies. He further observes that the regulatory 

framework is unsupportive in failing to comprehensively provide for the explicit roles of 

executive and independent directors, their qualification, appointment, remuneration and 

disqualification and calls for reform in the law to curb corporate malfeasance.  

 

This research study concurs with Gakeri‟s views and observes that his article focuses mainly on 

good corporate governance in the securities market for listed companies. On the other hand, this 
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study compares the corporate governance regulatory framework for both public and private 

companies as well as state corporations and specifically makes proposals for statutory 

codification of directions‟ duties and consolidation of the dispersed duties in the Companies Act 

to facilitate enforcement of the directors‟ duties and thus enhance good corporate governance 

practice in Kenya for both listed and non-listed companies.   

 

Paul MusiliWambua, Corporate Governance and Corruption in Kenya,
131

 looks at the reasons 

for poor corporate governance and collapses in Kenyan companies. He majorly analyzes public 

corporations and concludes that poor corporate governance is attributable to political patronage, 

corruption, lack of transparency and accountability. He concludes that good corporate 

governance in the public sector can be enhanced through separation between governance of state 

entities and political control so as to insulate the operations of corporations from political 

patronage.  

 

Conversely, this research study recognizes that private and public companies face governance 

challenges which may differ from those faced by their counterparts in state corporations. 

Nevertheless, the research makes propositions relevant and applicable to public and private 

companies and state corporations across the board. The research also acknowledges that many 

state corporations in Kenya are and continue to be privatized and as such, it is necessary to 

monitor their governance.  

 

Accordingly, this research advocates for prescribing precise duties of directors in statute as well 

as commensurate penalties for breach for purposes of certainty and clarity to enhance good 

corporate governance in both public and private companies. The research also emphasizes on 
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state and non-state corporations to embrace good corporate governance practice by observing the 

principles of transparency, accountability, responsibility, effectiveness and integrity in their 

governance.   

 

Austin Ouko, Management of Parastatals in Kenya: A Critique in Light of the New 

Constitution,
132

 posits that many of the problems facing public corporations can be solved by 

having more effective boards and quality management and this can be achieved by having a 

structured and transparent board nomination process and parastatals should also offer attractive 

remuneration packages for the board. Only then will the board members be obliged to act solely 

in the interest of the parastatal thereby fulfilling their fiduciary duties.
133

 

 

This article was written after the Constitution of Kenya, 2010 came into effect and the new 

Constitution requires all appointments to public corporations to be based on fair competition and 

merit and the values and principles of public service require them to observe high standards of 

professional ethics.
134

 While this study concurs with Ouko‟s propositions that the appointment of 

public companies board members is flawed and should be done transparently to improve the 

management of corporations, this research study in addition, advocates that duties of the board 

members should be codified in statute so that the board members appointed on merit may also 

know their obligations under the law, breach of which will lead to liability. This study also 

proposes reform of the current corporate law to align the provisions of the Companies Act to 

conform to the Constitution for purposes of enhancing good corporate governance practice in 

Kenya. 
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Chief Justice David Malcolm, Corporate Governance and Directors Duties
135

 looks at the duties 

of company directors at general law and how English Courts have interpreted the duties. He 

notes that there are three principles which have guided the Courts in their approach to corporate 

law, both in terms of the development of the general law and the interpretation of legislation.  

 

Firstly, the principle of non-interference with the management of the company whereby the 

Courts are reluctant to interfere with the internal management of the company on ground that it is 

not the business of the court to manage the affairs of the business.
136

  Secondly, the where courts 

have taken into account the „commercial reality principle‟ insofar as it reflects changing 

reasonable expectations of participants in the corporate world. Thirdly, the non-prescriptive 

principle which reflects awareness that courts cannot prescribe in great detail the boundaries 

within which they will exercise jurisdiction over the affairs of the companies.
137

 

 

The article enriches this study by revealing the problem inherent in case law which undermines 

good corporate governance practice in Kenya. It further helps to demonstrate that the common 

law problems can be resolved through legislation which is clear, unambiguous, explicit and 

definite. However, his article focuses on English Courts interpretation of directors duties owed to 

the company. This research study on the other hand will analyze how the Kenyan Courts have 

interpreted the duties of directors and how the same can be helpful in codifying the duties in 

statute.  
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1.9 Methodology of the Study 

This research will be developed through analysis of cases applicable to the subject and 

evaluation of relevant statutes, subsidiary legislation and law reports. In addition, review of 

secondary sources of data such as books, local and international journals and articles, research 

papers, newspaper articles and internet sources will be utilized.  

 

Research materials shall be accessed from the Office of the Attorney General‟s Library, the 

University of Nairobi Parklands School Of Law Library, the National Council for Law Reporting 

website,
138

  Nation Media Group Library, Capital Markets Authority Resource Centre as well as 

other internet search engines. 

1.10 Scope of the study 

The study is limited to review of directors‟ duties in Kenya and evaluating the gaps in the 

Kenyan corporate governance regulatory framework that impede responsible conduct of 

company directors and thus good corporate governance. In that regard, the research primarily 

aims at proposing amendments to the Companies Act and as such, will only consider in passing 

other substantive laws and regulations that regulate directors in Kenya. 

1.11 Limitations of the study 

The probable limitations to the study are that this research will only adopt a qualitative approach 

in data collection due to resource and time constraints and therefore a quantitative approach will 

not be assumed. 

Besides, the non-publication of many cases heard and determined by the Kenyan courts is likely 

to limit the objective study of this research. 
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CHAPTER TWO 

CORPORATE GOVERNANCE AND DUTIES OF DIRECTORS IN KENYA: A 

REVIEW OF THE REGULATORY FRAMEWORK 

2.0 Introduction 

Corporate scandals in both developed and developing countries have aroused a keen interest in 

corporate governance globally. This is evidenced by the increasing number of countries that have 

adopted voluntary codes of corporate governance in an effort to reduce corporate failures, 

improve economic efficiency and protect investors. Such countries include the United Kingdom, 

Brazil, Caribbean, China, Germany, Malaysia, South Africa and Kenya.  

Since corporations raise funds and labour from the public to carry on business, they assume an 

obligation of public trust to act in a manner that protects the public interest and in so doing, they 

make full and fair disclosure of relevant information such as financial results for accountability 

to shareholders and the public.
139

 This is the basis of corporate governance, and the primary 

responsibility for ensuring good corporate governance rests squarely with the board of directors 

and top management of the organization. 

Corporate governance involves a set of relationships between a company‟s management, its 

board, its shareholders and other stakeholders.
140

 Sir Adrian Cadbury defines corporate 

governance as the system by which companies are directed and controlled and further recognizes 

that the board of directors is responsible for the governance of their companies.
141

 The Private 
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Sector Corporate Governance Trust Kenya (PSCGT) defines corporate governance as the manner 

in which the power of a corporation is exercised in the stewardship of the company‟s assets and 

resources with the objective of realizing shareholder value while taking into account the interest 

of other stakeholders.
142

 The Capital Markets Authority Guidelines on Corporate Governance 

Practices adopt more or less the same definition as the PSCGT.
143

 

The United Kingdom Corporate Governance Code states that the purpose of corporate 

governance is to facilitate effective entrepreneurial and prudent management that can deliver the 

long-term success of the company.
144

 Good corporate governance therefore dictates that the 

board of directors governs the corporation to meet these objectives of maximizing shareholder 

long-term value while taking into account the best interest of society and other stakeholders by 

observing the core principles of transparency, accountability, integrity and responsibility.   

The board of directors in Kenya is a creature of statute and the Companies Act provides that the 

business of a company shall be managed by the board.
145

 At common law, the general duties of 

directors are recognized as the duties of care, skill and diligence and fiduciary duties.
146

 The 

Principles for Corporate Governance in Kenya recognizes the board as a catalyst prompting, 

implementing, evaluating and monitoring strategic decisions and actions of management and one 

that holds management accountable.
147

 Self-regulatory codes of corporate governance such as the 

OECD Principles of Corporate Governance and the Cadbury Report provide that the 
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responsibilities of the board include setting the company‟s strategic aims, providing the 

leadership to put them into effect, supervising and monitoring the management of the business 

and accounting to shareholders and the company on their stewardship.
148

 

This demonstrates that the board of directors is central to the governance of every corporation 

and it is therefore essential that the underlying legal framework is facilitative, supportive and 

enabling for directors to discharge their functions. In this regard, the Principles for Corporate 

Governance in Kenya acknowledge that good corporate governance requires that the State 

maintains and ensures an enabling environment in which efficient and well-managed firms can 

thrive.
149

 Even so, several authors have argued that the current regulatory framework for Kenya 

is generally insufficient to promote good corporate governance in the country.
150

 This chapter 

analyzes the corporate governance regulatory framework in Kenya and makes an inquiry into the 

appropriateness or otherwise of the law in promoting corporate governance with specific regard 

to duties of company directors.   

In general, the legal framework regulating corporate governance and directors‟ duties in Kenya is 

governed by the Constitution of Kenya, Companies Act,State Corporations Act, Capital Markets 

Act, Capital Markets Authority Guidelines on Corporate Governance Practices by Public Listed 

Companies in Kenya and the Principles for Corporate Governance in Kenya. Further, other 
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pieces of legislation and regulations govern different sectors for instance banking and insurance, 

in addition to the Kenyan Courts which have been instrumental in defining directors‟ duties and 

promoting corporate governance.
151

 

2.1 Constitution of Kenya 

The search for a new Constitution in Kenya had long been outstanding and it culminated in the 

promulgation of the Constitution of Kenya, 2010.
152

 The Constitution is the supreme law of the 

land and it binds all state organs, state officers and all persons whenever any of them enacts, 

applies or interprets any law or implements any public policy decisions.
153

 It is therefore 

imperative that enactments or amendments to any law adhere to the provisions of the 

Constitution.  

 

The Constitution further obligates every person to respect, uphold and defend the Constitution
154

 

and it interprets a „person‟ to include a company, association or other body of persons whether 

incorporated or unincorporated.
155

 As such, the governance of private and public companies and 

corporations should ultimately be consistent with the spirit and letter of the Constitution. 

Company directors in this regard are therefore required to observe the provisions of the 

Constitution in their actions or inactions; else, they can be held liable under the Constitution. 

 

The Constitution further embraces various national values and principles to wit good 

governance, integrity, openness, transparency and accountability and sustainable 
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development.
156

Integrity dictates that public officers exhibit honesty, uprightness and soundness 

of moral principles and character in the discharge their functions.
157

 Transparency on the other 

hand denotes the degree of clarity and openness in a corporation‟s dealings and it entails 

enabling outsiders to analyze a company‟s actions, economic activities as well as non-financial 

aspects by availing honest, accurate and timely information to them.
158

Accountability refers to 

the notion that public officials should be held responsible for their actions while in office and as 

such, there must be certain norms and values that they will be required to observe.
159

 

Accountability also denotes that any person authorized to act for or on behalf of a company must 

be held legally responsible for their actions or decisions.  

 

These values and principles recognized under the Constitution are essential and central to 

corporate governance and are widely acknowledged as core principles of good corporate 

governance.
160

  It is unfortunate that they have not been recognized in the Kenyan statutes and 

undoubtedly this is a major setback to good corporate governance in Kenya noting that these 

pillars and principles such as accountability and transparency are generally key determinants of 
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governance and thus strict observance of the same promotes good governance while the lack of it 

is a major cause for bad governance.
161

 

 

The Constitution also requires public appointments to be done through an open, transparent, 

competitive process and this would also incorporate appointments of parastatal board of 

director‟s members.
162

 This provision impacts positively towards enhancing good corporate 

governance in state corporations by requiring recruitment of highly skilled and competent 

persons and consequently ensuring professionalism and integrity in the board. It is therefore 

regrettable that the State Corporations Act which is the primary statute for state-owned 

enterprises in Kenya is yet to be amended to reflect the provisions of the Constitution.  

 

Most importantly, the Constitution, being the supreme law of the land, its role in enhancing good 

corporate governance in management of Kenyan companies cannot be overlooked and it is vital 

to amend the existing legislation to conform to the provisions of the Constitution. 

2.2 Companies Act 

The Companies Act
163

 is the primary statute that regulates the incorporation, regulation and 

winding up of companies and other business associations in Kenya. Both public and private 

companies in Kenya are registered under this Act which is based on the English Companies Act 

of 1948. The Act was introduced in Kenya in 1959 and adopted in 1962 with few amendments to 

date.  

The Act provides that the business of the company shall be managed by directors subject to the 

provisions of the Act and any provisions contained in the Articles of Association of the 
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company.
164

In the case of J.S.K (Cargo) Ltd v Kenya Airways Ltd
165

 the Court held that a 

managing director is the principal officer of a corporation who may speak on behalf of the 

corporation and who is permitted by law to act for the corporation in legal proceedings. This 

shows that directors occupy a very core position in the company and their actions and inactions 

determine the success or failure of the company.  

The Act provides that a public company shall have a minimum of two directors while a private 

company shall have a minimum of one director.
166

Italso provides for the manner of appointment 

and election of directors,
167

 minimum age,
168

 statutory duties and liabilities,
169

 disqualification,
170

 

and removal of company directors.
171

 

The Act defines a “director” to include any person occupying the position of director by 

whatever name called.
172

The expression “director” is therefore not defined with specificity 

taking into consideration the central position they occupy in a corporation and this is a major 

setback in the governance of corporations in Kenya. In fact, the first directors of the company in 

most instances are the initial subscribers to the memorandum of association who have no 
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particular credentials as the Act does not prescribe any specific qualifications for a person 

willing to act as a director of a company.
173

 

Further, the Act provides that the acts of a director or manager shall be valid notwithstanding any 

defect that may afterwards be discovered in his appointment or qualification.
174

  The Court of 

Appeal at Nairobi in the case of R v Ivan Arthur Camps
175

 upheld this position and stated that a 

person who acts as, and performs the functions of a director, although not duly appointed as a 

director, is occupying the position of a director. Such a provision exposes the management of 

companies to rogue directors with no recourse for shareholders. In fact, the shareholders‟ control 

over management is limited to hiring and firing directors which is ineffective where the company 

has become insolvent. 

The Act contains several statutory duties of directors and they include the duty to keep proper 

books of accounts,
176

 duty to register charges created by the company with the registrar,
177

 duty 

to disclose directors‟ shareholding, salaries and loans
178

 and duty to disclose any interest in 

contracts.
179

 Nevertheless, enforcement of these duties is weak mainly due to lack of an effective 

monitoring system and limited capacity in the office of Registrar General to monitor the large 

number of companies across the country.
180

Further, non-emphasis on the principles of good 

corporate governance facilitates non-accountability in many corporations. For instance, corporate 
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accountability and transparency is usually through annual financial reporting and while listed 

companies are required strictly to publish their annual reports; it is not the same case for private 

companies.  

More so, the penalties prescribed in the Act for breach of any of these duties are too low to deter 

miscreant officers.
181

 In addition, directors who have been responsible for the insolvency of 

companies are not precluded from acting as directors andthey may do so with the leave of the 

Court.
182

 In some instances, directors who have been responsible for scams in somecompanies 

have been appointed to boards of other companies or senior management positions which show 

that director liability is treated casually in Kenya.
183

 Luckily, sanity in the management of listed 

companies has been re-established owing to the introduction of stringent listing rules and 

conditions which public companies must adhere to.
184

 However, non-listed and private 

companies are left exposed to mismanagement with the high risk of being made bankrupt.  

The enforcement of these directors‟ duties is also hardly exercised for the reason that only the 

company has the legal capacity to sue a miscreant director. The High Court of Kenya in the case 

of Affordable Homes Africa Ltd v Henderson & 2 others
185

held that directors owe their fiduciary 

duties to the company and in the event of any breach of those duties, therefore, the company 
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alone, is the proper plaintiff that can sue to redress the wrong. In addition, as Justice Mwera 

notes, the relief sought must be intended for the benefit of the company and if the suit succeeds 

the benefit accrues to the company: itself, all shareholders including even the wrongdoers.
186

 In 

the case of Kamau& others v Maina& others,
187

 the Court held that in an action to redress a 

wrong done to a company, the company is the only proper plaintiff but its name should only be 

used as plaintiff only by the direction of the company or its directors. 

However, this position has changed with the promulgation of the new Constitution, 2010 which 

stipulates that any person aggrieved by the actions of any person can seek redress in the High 

Court in case of breach of fundamental rights.
188

Nevertheless, the corporate law practice and 

more so the courts have been slow to reflect this new constitutional provision. It is also 

recommended that the Companies Act be amended to conform to the new constitutional 

dispensation.  

In addition, the Act does not codify the common law duties of care and fiduciary duties expected 

of company directors, which would go a long way in promoting corporate governance in the 

country. Common law derives from case law which is largely extensive, diverse and generally 

inaccessible to an ordinary company director. In light of the foregoing, Mwaura argues that poor 

corporate governance results from the weak nature of the laws and the political and regulatory 

environment in the country and he calls for statutory and institutional reforms.
189

   His survey on 

the regulatory framework for directors in Kenya revealed that majority of the respondents 
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advocated for statutory control of directors for purposes of enhancing good corporate governance 

practice rather than a self-regulatory system presented by the corporate governance code.
190

 

2.3 State Corporations Act 

The State Corporations Act
191

 makes provision for the establishment of state corporations, their 

control and regulation. The Act was enacted to streamline the management of state corporations 

or public enterprises in Kenya.
192

Koigi defines a public enterprise as one established by 

government and in which the government has majority control with the responsibility for 

appointing a board of directors.
193

  However, it is important to note that while some state 

corporations are exempted from the operations of the Act,
194

 other state corporations are 

established by specific Acts of Parliament.
195

 

 

State corporations were initially established during the colonial era in Kenya mainly to offer 

essential services to the public in areas such as agriculture, electricity, transport and 

communication at an affordable cost.
196

 After independence, the government took rapid policy 
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measures to facilitate its direct participation in economic activities and social development.
197

 

However, under-performance of state corporations over time has led to privatization of many of 

them and introduction of performance contracts to improve efficiency and service delivery as 

most parastatals have been a drain on the economy of Kenya.
198

 

 

Under the State Corporations Act, the Board is empowered to carry out functions relating to the 

overall direction and management of a state corporation.
199

 Several authors have argued that 

directors of state owned enterprises do not administer the assets of the corporation effectively 

and the factors that affect their performance include mismanagement, bureaucracy, incompetence 

and irresponsibility by directors, corruption, conflicts of interest and political interference which 

lead to state corporations being ineffective and unable to achieve their objectives.
200

 

 

Transparency and accountability in the management of parastatals is also undermined by over-

lapping regulations and bureaucracies which characterize state corporations leading to poor 

corporate governance and underperformance. For instance, state corporations are usually placed 

under a Ministry and funds to the state corporations are issued through the Ministry. As such, the 

Minister is responsible to Treasury and Parliament for accountability of the parastatal‟s financial 

probity. Further, the board is composed of members appointed by a political authority which 
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makes board members susceptible to pledging allegiance to the appointing authority rather than 

the corporation‟s in the discharge of their functions.
201

 

 

The Act requires directors to exercise their duties in national interest but the constituents of 

„national interest‟ are not defined.
202

  Such an omission has led to the grave effect of many state 

corporations going under or otherwise being put under statutory management given that it is 

delusional to hold board members accountable to abstract duties
203

 Further, directors who are 

responsible for the collapse of such corporations have in the past been appointed to other 

positions of directorship or to the Cabinet.
204

 What‟s more, parastatals have often been used as a 

soft-landing ground for civil service retirees and politicians who fail to clinch elective posts.
205

 

The problem is aggravated by the fact that the power of running parastatals is shared between 

multiple structures to wit, principal secretaries, ministers, board of directors, treasury and office 

of the President and it is therefore difficult for directors to ascertain whom to obey and to whom 

they owe their duties.
206

 

 

The Act requires any board member who has a potential or actual interest in a corporate contract 

to disclose the same in the meeting considering the contract upon which the interested board 
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member shall retire and shall not be entitled to vote on the matter.
207

 However, the board is not 

prohibited from taking up the contract and there is an inherent risk that the interested member 

may influence other board members to vote in its favour. Some authors are of the view that 

personal interest in corporate transactions is not wrong per se but they are harmful to the 

company if they are unfair.
208

 However, prudence dictates that proper mechanisms are put in 

place to facilitate full disclosure of the nature and extent of the interest to enable the authorized 

body make an informed decision on the matter.  

 

Mwaura notes that directors of parastatals are not able to perform efficiently because the 

government does not practice effective corporate governance.
209

 He advocates for the need to 

streamline the multiple regulations that govern parastatals and reform the corporate governance 

regulatory framework of the private sector in order to raise standards of corporate governance 

and, as a result, ensure that the privatized services are managed prudently.
210

 He also advocates 

for the government to adopt policies that support good corporate governance with an emphasis 

on directors and their duties and this is expected to promote better service delivery, profitability 

and good corporate governance thereby saving taxpayers money through clearly defining the 

board of directors‟ roles in the management of state corporations.  

 

Overall, there is need to revise the provisions of the Act to conform with the Constitution of 

Kenya, 2010, which has gone a long way to align the interests of directors to those of the 
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organization through introduction of governance values and principles.
211

 Also, the Constitution 

requires public appointments to be done by merit through a fair, competitive and transparent 

process taking into account the guiding principles of leadership and integrity recognized under 

the Constitution and this should in turn be reflected in the governance of state corporations.
212

 

2.4 Capital Markets Act and Corporate Governance Guidelines for Public Listed 

Companies in Kenya 

The Capital Markets Act is the statute that regulates the Kenya securities market.
213

 The purpose 

of the Act is primarily to establish the Capital Markets Authority (CMA) which is the regulatory 

body for capital markets in Kenya.
214

 The Act adopts the same definition of „director‟ as the 

Companies Act
215

 which is not defined with specificity and which is a drawback for good 

corporate governance in Kenya, as earlier discussed.  

 

The objectives of the CMA are to facilitate and maintain an efficient and effective securities 

market that protects investor interests. In that regard, the CMA is empowered inter alia to 

prescribe rules or guidelines on corporate governance for listed companies in Kenya.
216

 

Accordingly, the CMA introduced Guidelines on Corporate Governance Practices by Public 

Listed Companies in Kenya in 2002 in a move to enhance good governance in corporate 

performance, maximize shareholders value and protect investors‟ rights.
217

 The guidelines adopt 

both a prescriptive and a non-prescriptive approach to allow for flexibility in governance of 
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listed companies.
218

 As such, public listed companies are required to disclose in their annual 

reports the extent of compliance with the guidelines and to explain the reasons for non-

compliance.
219

 

The guidelines state that the key to good corporate governance practice is an effective corporate 

board to lead and offer strategic guidance to the company and to be accountable to 

shareholders.
220

 The Capital Markets Act does not prescribe duties of directors but the Corporate 

Governance Guidelines provide for the role and responsibilities of the board of directors.
221

 They 

provide that the board of directors has a primary responsibility to foster the long-term business of 

the corporation, define the company‟s mission, strategy, goals and risk policies, oversee the 

corporate management and operations, develop an appropriate staffing and remuneration policy, 

review the company‟s internal control, establish and implement a communication policy, 

monitor the effectiveness of the company‟s corporate governance practices and take into account 

shareholder‟s interests. Regrettably, these directors‟ duties are not enshrined in statute and 

consequently enforcement remains doubtful and lax. 

 

Nevertheless, it is imperative to note that even though the guidelines are generally non-statutory, 

the CMA has power to impose sanctions for contravention of the provisions of the Act or of any 

rules and regulations made thereunder.
222

AfriCOG asserts that the corporate governance 

regulations, while well intentioned, are couched as guidelines rather than regulations and the 

overall effect is that they appear visionary and seem to leave a large margin of discretion to the 
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market intermediaries.
223

Gakeriin addition argues that the guidelines are inadequate in that they 

were lifted from other jurisdictions with little or no regard to the local situation.
224

 Further, he 

posits that for the guidelines to be effective the statutory provisions should be facilitative and 

supportive in the first instance and that it was a serious omission to fail to align the guidelines 

with the underlying framework.
225

 He further opines that their implementation has been 

unenthusiastic since most of the guidelines are not based on any binding principles and listed 

companies have implemented them out of necessity not choice.
226

 

 

As such, he attributes poor corporate governance in Kenya to the weakness in the underlying 

legal framework, inability by the Capital Markets Authority to enforce the guidelines and the 

failure of public companies to voluntarily embrace good corporate governance practices and 

accountability.
227

 The researcher concurs with the said authors‟ assertions and opines that these 

inadequacies can be remedied through statutory reform of corporate law to recognize the 

provisions of the guidelines in statute and thus ensure that both listed and non-listed companies 

participate more actively in corporate governance. 
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2.5 Principles for Corporate Governance in Kenya and a Sample Code of Best Practice for 

Corporate Governance 

The Private Sector Initiative for Corporate Governance Trust (PSCGT) developed principles for 

corporate governance and a sample code of best practice for corporate governance in Kenya in 

1999 in recognition of the role of corporations in promoting economic development and social 

progress.
228

Gakeri observes that codes of corporate governance first emerged in countries with 

dispersed share ownership to facilitate professionalism, effectiveness and accountability of 

corporate boards of directors in the discharge of their functions.
229

 

 

The code outlines various principles of corporate governance which are mainly aimed at the 

board of directors in corporations for purposes of ensuring proper management.
230

 It affirms that 

good corporate governance is necessary in order to enhance accountability and performance of 

those entrusted to manage corporations and to promote efficient and effective use of limited 

resources.  The code recognizes that the country needs well governed and managed business 

enterprises that can attract investments, create jobs and wealth and remain viable, sustainable and 

competitive in the global market place.  

 

The code identifies the obligations of the board of directors as to provide and ensure effective 

leadership, ensure corporate compliance, effective communication with stakeholders, 

accountability to shareholders, effective internal control procedures, adoption of technology, 
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management of corporate risk, promotion of good corporate culture, appointment and 

development of executive management, social and environmental responsibility.
231

 

 

However, although the code provides for a detailed and wider range of directors‟ duties than the 

traditional common law duties, it observes that the principles therein are neither prescriptive nor 

mandatory and they are only designed as a basis to assist individual companies formulate their 

own specific and detailed codes of best practice.
232

 Accordingly, the code is non-binding upon 

corporations and the principles have not been adopted in statute which is a drawback to good 

corporate governance in the country.  

Further, the Code makes provision for independent non-executive directors which is a creature 

advanced by corporate governance to ensure a balance of power in the board. It recognizes that 

the role of independent directors is to bring independent judgment on issues such as strategy, 

corporate performance, resources, key appointments and standards of conduct and in cases of 

potential conflicts of interest. Regrettably, the role of independent directors has not been 

recognized under any statute and it is only found in the codes of best practice which are non-

mandatory.  

Gakeriobserves that in reality the effectiveness of these codes is largely dependent on the 

underlying legal and regulatory framework and which is inadequate in Kenya.
233

 Further, 

countries such as the United Kingdom and South Africa have continuously updated and 

improved their corporate governance codes to ensure that the provisions are relevant and 

effective in enhancing good corporate governance practice. Unfortunately, no improvements 

have been made to the Kenyan code since inception. 
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2.6 Guidelines for Good Corporate Governance in State Owned Corporations 

These guidelines were developed by the Private Sector Corporate Governance Trust (PSCGT) in 

2002 in recognition of the role of state corporations in national development. State Owned 

Corporations (SOCs) have been established by the government mainly with financial resources 

from tax payers which means that members of the public are the main shareholders in these 

corporations.
234

 

 

However, SOCs are faced by several legal and structural complexities that undermine their 

performance. These complexities include elaborate reporting structures and bureaucracies, wide 

and often conflicting political, economic and social interests, dispersed and diverse nature of 

stakeholders with varied demands and lack of enabling and supportive legislation for corporate 

governance. Further, the decisions of the Board are subject to approval by government and this 

inhibits the discretion of the board in decision making and subsequently, their efficiency.
235

 It is 

in this light that these Corporate Governance Guidelines for SOCs were introduced in 

recognition of the importance of enhancing implementation of good corporate governance 

principles and practices in order to make SOCs more effective and enable them contribute to 

national development. 

 

The guidelines regard good corporate governance in corporations as encompassing 

accountability, stewardship, leadership and effective control exercised in corporations.
236

 They 

provide that SOCs should be led by an effective board which exercises leadership, enterprise, 

integrity and judgment in directing the corporation and which acts in the best interest of the 
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corporation in a transparent, accountable and responsible manner. In this regard, directors must 

act honestly and exercise the expected reasonable degree of care and diligence in the discharge 

of their duties. They should also give necessary attention to the affairs of the corporation and 

disclose any actual or perceived conflicts of interest.
237

 The guidelines also recommend that 

directors must be held solely liable for all acts arising from the performance of their duties. 

 

However, it is unfortunate that the provisions of these guidelines have not been adopted in statute 

and therefore they remain unenforceable guidelines only. Further, boards of SOCs are 

encouraged to approve a written code of best practice setting the expectations of directors but the 

researcher is not aware of any state corporation that has developed its own code and this is 

unlikely to be so in the near future noting the bureaucracies and strict rules and procedures that 

characterize state corporations.   

2.7 Common Law 

The duties of directors have traditionally been formulated by English common law, which are 

rules and doctrines initially developed by judges of the English royal courts. Traditional legal 

realists view law as a prediction of what the courts will decide and argue that even statute is not 

law until the court interprets it.
238

 These proponents aver that judges inevitably make law, at least 

incidentally, due to the imprecision of statutory language as well as evolution of society and 

societal demands resulting in judge-made law.
239
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The Judicature Act,
240

 which provides for jurisdiction of the Kenyan courts, permits the 

application of the common law and doctrines of equity in force in England as at 12
th

 August 

1897.
241

 However, the courts have held that common law is complementary to the written law 

and it is only applicable in the circumstances that Kenya and its inhabitants permit and subject to 

such qualifications as those circumstances may render necessary.
242

 

 

The common law duties of directors are duties of care, skill and diligence and fiduciary duties. 

The directors‟ fiduciary duties entail duty of good faith and honesty and this implies that a 

director must refrain from placing his self-interests ahead of the corporateinterest.
243

 A company 

director must therefore ensure that there is no conflict between his duty to the company and his 

own self-interest. The duty of care, skill and diligence on the other hand requires a director to act 

in what he believes to be in the best interest of the company and with the standard of care of a 

prudent man in like circumstances.
244

 

 

The general principles governing the duties of directors were stated by Romer J in RE City 

Equitable Fire Insurance Co
245

 as follows: “…of what value is the particular degree of skill and 

diligence required of him, the authorities do not, I think, give any clear answer. It has been laid 

down that so long as a director acts honestly he cannot be made responsible in damages unless 
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guilty of gross culpable negligence in a business sense.” The foregoing statement elaborates a 

subjective test also enumerated in the Companies Act.
246

 

 

Thus, a company director can be excused from liability where it appears to the Court that he 

acted reasonably and honestly in what he believed to be in the best interest of the corporation. 

While this may be a desirable test to propel business activity and dynamism of directors in 

decision making, some authors have argued that such provision signifies that directors can go 

unpunished as a result of negligence arising from their ignorance or inexperience.
247

 They 

therefore opine that a subjective test is undesirable in modern Kenya as it is prone to abuse by 

company directors. Mwaura for instance, advocates for a dual standard of liability with both 

objective and subjective elements of liability to curb against corporate wrongdoing by 

directors.
248

 In addition, the challenge for corporate governance is aggravated by the fact that 

courts in many common law jurisdictions are reluctant to review company management 

decisions and they appear to uphold the business judgment rule.
249

 

2.8 Conclusion 

The foregoing discussion clearly points to a weak corporate governance regulatory framework in 

Kenya resulting inter alia from lack or limited codification of directors‟ duties. This 

consequently inhibits good corporate governance practice in Kenya as directors‟ duties are 

uncertain, ambiguous, spread, blurred and vague. It is for this reason that this research study 

advocates for statutory codification of directors duties to streamline the same and enhance 
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certainty and clarity to promote good corporate governance practice in Kenya. Mwaura notes that 

Kenya has all the elements necessary to achieve good corporate governance but it lacks a strong 

legal framework to enforce the same.
250

Gakeri conversely notes that Kenya is unable to cope 

with self regulation as advanced by the corporate governance codes and as such, self-regulation 

remains illusionary thus calling for statutory course of action.
251

 

 

The duties of directors have also evolved in the modern business world to include other 

stakeholder interests and many Kenyan statutes are yet to recognize this development. 

Accordingly, if Kenya is to be competitive globally, attempts should be made towards reviewing 

the law to incorporate the interests of the corporation‟s employees, customers, creditors, 

suppliers, financiers, environment, society and government.   

 

Additionally, the guidelines developed by various institutions are non-statutory, non-mandatory, 

unenforceable and merely prescriptive and the implementation of good corporate governance 

therefore depends on the goodwill of various market players. Efforts are being made by several 

civil society groups and Non-Governmental Organizations (NGOs) to hold corporate boards 

accountable but this is unlikely to have a major impact until the law is revised.
252

 

 

Needless to say, the effectiveness of legislation is dependent on the existence of an effective 

legal enforcement mechanism and as such, the need to educate directors on their duties and 

prescribe stiff penalties for breach of the same as well as strengthen the Office of the Registrar of 

Companies cannot be gainsaid.  
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CHAPTER THREE 

SHOULD DIRECTORS’ DUTIES BE CODIFIED? AN INQUIRY INTO THE 

CORPORATE GOVERNANCE FRAGILITY IN NATIONAL BANK OF KENYA 

 

3.0 Introduction 

Corporate scandals that have been witnessed across the globe and the collapse of major corporate 

organizations in the United States, Europe, Africa and other parts of the world have made 

corporate governance to take on the centre stage for academic and professional discourse.
253

 In 

Kenya, discussion on corporate governance has been influenced by corporate failures and poor 

performances of public and private companies.
254

 Poor corporate governance has often resulted 

in corporate failures with far-reaching effects on individual investors and the society in general. 

Consequently, good corporate governance is largely recognized as an important governance 

element for countries, organizations and corporations.
255

 

The concept of separation of ownership and control necessitates the presence of a board of 

directors, which is a key participant in corporate governance, to manage and oversee the proper 

running of the corporation on behalf of the shareholders.
256

 The directors are entrusted with 

corporate assets to manage and account to the owners and though they may sometimes be 

shareholders, they need not be. This position of trust facilitates the director as an agent of the 

shareholders to take advantage of the opportunity and appropriate shareholders‟ property since 
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the owners will bear any loss.
257

Jhering posits that it is this position that the directors occupy that 

warrants greater measures through legislative sanctions to curb misfeasance arising from 

conflicts of interest.
258

 

Consequently, in order to enhance good corporate governance, agency theorists advocate the 

importance to rein in directors against self-dealing transactions as such transactions hurt the 

corporation in the long run.
259

 They also advance the importance of aligning directors‟ interests 

to those of the company to improve corporate governance. The law and economics theorists view 

corporate law as an enabling framework for corporation contracts where it is defines various 

contracts and the rights and duties of each participant in corporate governance.
260

 The 

stakeholder theorists on the other hand explain the purpose of corporate law as to balance 

competing interests between the company and its stakeholders. The role of directors in this 

regard is to act as mediators between the different stakeholder interests and trustees or stewards 

of stakeholder interests.
261

 Accordingly, statutory codification of directors‟ duties is expected to 

enhance good corporate governance in the country by precisely and concisely stipulating 

directors‟ duties as well as penalties for breach of the duties.  

In Kenya, the regulatory framework governing the conduct and accountability of company 

directors is generally deficient to warrant good corporate governance practices and its reform is 

long overdue. Traditionally, the boards of directors of many listed companies in Kenya for 
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instance, have consisted of friends, club members, relations and political associates of 

government officials and it has continued to be so and little or no regard is paid to their 

qualifications or competence.
262

 This is due to the historical backgrounds of many companies in 

Kenya which start off as family businesses and once they expand and even list on the stock 

exchange, the family members are unwilling to relinquish their majority shareholding.
263

 In state 

corporations, it has been used as a soft-landing for election losers and a way to reward political 

loyalties.
264

 

As a result of such legal and regulatory inadequacies, Kenya has suffered numerous corporate 

failures involving banks, financial institutions, stock brokers and state corporations which have 

either collapsed or been put under statutory management majorly due to poor governance and 

mismanagement.
265

 This research examines the general corporate governance practice in Kenya 

with a bias on financial institutions and it utilizes the National Bank of Kenya (NBK) as the case 

study to illustrate the need for codification of directors‟ duties in statute.  
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3.1 Corporate Governance in Financial Institutions 

The collapse and failure of many banks and financial institutions globally has been a major cause 

for public concern in the governance of corporations generally and financial institutions in 

particular. The contribution of banks and financial institutions to both national and international 

economies necessitates the need to keep them under close surveillance as they are part of the 

corporate governance system.
266

 

More so, in developing countries, the importance of banks is more pronounced because financial 

markets are underdeveloped and banks are typically the major source of finance for many firms 

as well as the main depository for savings.
267

 Economic liberalization and technological 

advancements have also prompted an upsurge in the number of banks and financial institutions in 

Kenya and other global regions.
268

 Therefore the growth, role and importance of banks in 

economic development cannot be gainsaid.  

The failure and crises in the banking sector during the 1980s-90s exposed the deficiency and 

degeneration in the general regulatory framework for corporate governance in Kenya. Studies 

demonstrate that many corporations and banks collapsed due to weak internal controls, severe 

under-capitalization, insider lending, excessive borrowing of institutions, corruption, political 

interference, lack of competent management, bad governance and management practices and in 
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some instances, outright fraud.
269

Cheserek, for instance, posits that the factors that led to 

collapse of banking institutions in Kenya are attributed to or related to weak corporate 

governance practices, poor risk management strategies, lack of internal controls, and weaknesses 

in regulatory and supervisory systems and conflicts of interest amongst others.
270

 

3.2 The Role of Central Bank of Kenya in Enhancing Corporate Governance of Banks 

The Central Bank of Kenya (CBK)is established by the CBK Act
271

 and it is mandated to licence 

and supervise banking institutions in Kenya. Overall, it was observed that the high number of 

bank collapses during the 1980-90s was clear evidence that the Kenyan legal, regulatory and 

supervisory framework was grossly inadequate and needed strengthening.
272

The CBK for 

instance, was accused of not supervising the banking sector adequately thus calling for major 

legal, institutional and regulatory changes. Consequently, the CBK Act was amended to give 

CBK greater autonomy and the Banking Act also enhanced significantly the role of CBK in 

supervision of banks. 

For instance, the Banking Act was amended to provide that persons proposed to manage or 

control a banking institution must be certified as professionally and morally suitable by the CBK 

before an institution can be licenced to conduct business in Kenya.
273

 In this regard, the CBK is 

mandated to have regard to the person‟s possession of adequate professional credentials or 

experience, ability to recommend sound practices and to make sound decisions as well as ability 
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to avoid conflicts of interest. If uncertified, such a person is deemed to be disqualified from 

holding office.In addition, the Banking Act was amended toempower the CBK to issue 

directions, advise and make recommendations on measures to be taken to improve management 

methodsor to secure compliance by the bank with the requirements of the Act in order to protect 

investors and members of the public.
274

 

These legislative reforms were aimed at enhancing good corporate governance standards in 

financial institutionsas the CBK is empowered to regulate the banking industry in Kenya and 

enforce compliance with good corporate governance practice. The CBK has also developed CBK 

Guidelines for Directors of Banks in Kenya
275

 and it has been involved in designing training 

courses for directors to ensure that they are informed of their duties and responsibilities. 

This chapter explores the case of National Bank of Kenya, which has been a key player in the 

banking sector in Kenya since 1968 and whose stability was threatened in the 1980-90s due to 

mismanagement, board interference and lack of clear guidelines on directors‟ duties and 

responsibilities.  

3.3 Background Information on National Bank of Kenya (NBK) 

Commercial banking was established in Kenya at the end of the 19
th

 century following the 

establishment of the British authority in the region.
276

 Consequently, most banks at independence 

were either foreign-owned or foreign-controlled with minor participation by local banks. After 

independence, the Government of Kenya introduced a policy known as Kenyanisation or 

Africanisation to enable Africans take over and control the economy and the commercial 
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industries and agricultural farms from the former white population.
277

 Africans therefore required 

credit to finance their trade and the Government of Kenya established parastatal commercial 

banks in Kenya because of the perception that the existing foreign owned banks were failing to 

serve credit needs of African businesses.
278

 

To this end, the Co-operative Bank was registered in January 1968 to look after the interests of 

the co-operative movement.
279

 The government also established the National Bank of Kenya 

(NBK) in June 1968 as a public sector bank to look after national interests with the main 

objective of facilitating the financing of African business and the transfer of productive assets to 

Africans.
280

 NBK was therefore formed to help Kenyans gain access to credit and control their 

economy after independence.  

National Bank of Kenya is incorporated under the Companies Act.
281

 Since the incorporation of 

the bank in 1968, the shares in the bank owned by the Government of Kenya have been held in 

the name of the Permanent Secretary to the Treasury.
282

The initial directors of the bank were the 

then Treasury Permanent Secretary John Michuki who was the board chairman, 
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EliudMatuWamae, Patrick Mwangola and KipkiruiCherono.
283

 The government initially held 

100% of the shares but has been selling off its shareholding to the public pursuant to the 

government‟s policy of privatisation and disengagement from industrial and commercial 

enterprises.
284

 At an extra-ordinary general meeting of the bank held on 13
th

 September 1994, a 

special resolution was passed converting the bank from a private to a public company and 

adopting new Articles of Association.
285

 At present, the government of Kenya holds 22.5% stake 

and NSSF owns 48.06%. The rest is owned by the general public.
286

 

3.4 An Inquiry into the Corporate Governance Fragility at National Bank of Kenya 

NBK was doing well during the 1970s but became one of the poorly performing parastatals in 

the 1980s and early 1990s prompting it to become the subject of privatization in forums like the 

Parliamentary Public Investments Committee.
287

 The indicators of poor performance by the bank 

were low profitability resulting in non-payment of dividends to shareholders, huge non-

performing loans, severe financial distress, bad public image as well as non-compliance with 

reporting and auditing requirements.
288
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Being an initially state-owned bank, there was a lot of government interference in the 

management of NBK resulting in mismanagement.
289

 For instance, parastatals were pressured to 

deposit large sums with government-owned banks and Swami notes that there was a close link 

between parastatals and distressed indegenious banks such as NBK.
290

 Such banks held an 

estimated 85% of all parastatal deposits pursuant to a government directive that required 

parastatals to place their deposits with indegenious banks.
291

  As a result, huge parastatal deposits 

transferred to the bank were often issued as unsecured loans to senior politicians and on-lent to 

particular borrowers in some instances.
292

 

Political connections were also used to secure public sector deposits and in several cases to 

circumvent the requirements of the banking laws.
293

 The bank would be directed to lend money 

to politicians and politically connected people who had no intention of repaying the loans and the 

situation was worsened by the ever-changing management in the bank.
294

Often, NBK would at 

the request of the government, extend credit to parastatals or co-operatives for strategic reasons 

in circumstances where lending would not have been justified on a purely commercial basis.
295

 

Government guarantees were regularly given to public corporations which did not meet 
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commercial criteria. As a consequence, many loans were issued to non-performing parastatals 

and companies owned by politicians and these loans were hardly re-paid.  

In some instances, the bank borrowed billions on behalf of other individuals and corporations 

and the money was channelled through NBK.
296

 This was because the corporations did not have 

direct access to parastatal lenders. Later, these corporations failed to promptly repay the monies 

leading to non-performing loans running into millions of shillings and a liquidity crisis in NBK 

when the creditors recalled their money.
297

 At some point, NBK had non-performing loans to the 

tune of Kshs 19billion which were written off.
298

 The then Managing Director, Mr. Marambii 

threatened to sell off Kenya Meat Commission which owed the bank Kshs 2.7billion, a loan that 

had been guaranteed by the government.
299

 NBK also lent heavily to the public sector without 

adequate ascertainment of the credit worthiness of the individual borrowers.  

At one point, the then Minister for Finance, Mr. Simeon Nyachae tabled a long list of NBK loan 

defaulters in Parliament and this prompted the removal of the then Chief Executive Officer, Mr. 

John Simba.
300

 Most of the defaulters were politicians who had invested the money in amassing 

political power in elections. Their loans were often unsecured and made upon pressure from 

those in authority.  

Further, the judicial system and corruption escalated the problem since these defaulters obtained 

endless Court injunctions against NBK when the bank sued for recovery of money.
301

 As such, 

the amount of non-performing loans was huge and growing by the day. Political donations by the 
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directors of NBK were also common in an effort to appease the appointing authority and it is 

doubtful that such donations were made within a laid down transparent and accountable 

regulatory framework.
302

 

In 1998, the NBK shareholders in an extra-ordinary general meeting sacked the entire board of 

directors. The bank at this time had accumulated losses of Kshs 26billion and was facing ruin.
303

 

It was unable to pay dividends to its shareholders for several years as the profits were retained to 

keep the bank afloat and to cover old losses back to when the bank was plundered by the political 

elite who took up loans and failed to repay.
304

 In fact, the shareholders were to receive their first 

dividend in 2011 for the first time since the last dividend payout in 1997.
305

 

Although the financial problems of NBK had already become apparent by the late 1970s, major 

restructuring was delayed until 1993 when the government realized that the bank was going to 

fail and the repercussions of a major bank like NBK falling would have resulted in a run on the 

banking sector.
306

 Consequently, a re-structuring plan to recapitalize the bank was adopted and 

the government injected Kshs. 0.5billion in equity and provided Kshs. 1.5billion in loan 

guarantee repayments, a combined sum which amounted to 16% of NBK‟s total assets.
307

 

National Social Security Fund (NSSF) also a major shareholder converted deposits held with the 

bank into NBK shares. By this time, the accumulated losses were substantial and to revive it, the 
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government also replaced NBK‟s top management and strengthened internal controls. The 

Government also stepped in to repay some of the non-performing loans it had guaranteed and 

appointed an advisor to facilitate the recovery of the loans.
308

 

NBK has since made efforts to enhance customer service and corporate image by rebranding and 

diversifying its business portfolio beyond the traditional government-related element.
309

  The 

government has also been selling off part of its shareholding in the bank to the general public 

with the main aim of reducing its stake.
310

Brownbridge suggests that arguably NBK will only be 

able to attain sufficient independence from political interference if the government sells off all its 

equity in the bank to private sector.
311

 

3.5 What Was Ailing National Bank of Kenya Limited? An Appraisal of the Corporate 

Governance Challenges 

Several reasons have been advanced as to why NBK was at the brink of collapse in the early 

1990s.
312

 This research submits that part of the explanation for underperformance of NBK‟s 

board may be attributable to political patronage and lack of board autonomy, poor regulatory and 

supervisory framework, lack of clear and concise statutory statement on directors‟ duties, lack of 

a corporate code of ethics for directors and a generally deficient corporate governance regulatory 

framework.   
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3.5.1 Political patronage and lack of board autonomy 

The performance of NBK was undermined by several internal and external corporate governance 

issues related to top management and government interference in the governance of the bank. To 

start with, the directors and management of NBK was appointed by the President often on the 

basis of close friendship, political allegiance and patronage to the President.
313

 This largely 

contributed to the directors‟ conflict of duty as they were appointed to serve the interests of the 

ruling elite. The presence of non-executive directors notwithstanding, their role was ceremonial 

and superficial and the operations at NBK were subject to political control. As such, the bank‟s 

directors could hardly exercise independent judgment as there was no legal or regulatory 

framework to guide them or protect them from sack and victimization.
314

 

Further, the rampant and haphazard political hiring and firing during the Nyayo era in turn 

affected their discharge of corporate duty to the bank prompting the pursuit of personal and 

political interests and fraudulent transactions.  This involved abuse of office since one was no 

longer sure when he or she would be shuffled to another assignment or dismissed 

altogether.
315

Mbai opines that when one is appointed into a high position without due regard to 

merit, it is only natural that he or she is similarly likely to ignore meritocracy and regulations 
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when appointing or recommending promotion of junior staff leading to poor governance and 

management.
316

 

Further, in parastatals such as NBK where the government of Kenya had controlling equity 

interests, the government exercised immense control through issuing Ministerial circulars and 

politically motivated directives which in turn undermined the zeal and performance of the board 

of directors.
317

 For instance, the government directive requiring parastatals to place their deposits 

with indegenious banks led to NBK being used as a “cash cow” during the KANU regime by 

politicians, parastatals and public sector borrowers leading to non-payment and large non-

performing loans. Consequently, these loans to parastatals formed a source of huge losses for 

NBK and the bank was on several occasions forced to file winding up petitions against these 

parastatals and politicians to recover their money thus resulting in further loss of funds through 

civil suit costs.
318

 

3.5.2 Poor regulatory and supervisory framework 

Further, the lack of a strong legal, regulatory and supervisory framework contributed to under-

performance of NBK as a banking institution.
319

 NBK was characterized by risky, reckless and 

improper lending policies as well as weak banking supervision resulting in low profitability and 

huge non-performing loans. NBK would also in some instances borrow large sums of money on 
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behalf of other parastatals leading to a liquidity crisis when the money was recalled. For 

instance, as at the end of 1991, NBK had borrowed Kshs2.3billion from NSSF on behalf of other 

commercial banks and financial institutions and more than Kshs 1billion was still outstanding.
320

 

Unfortunately, the directors involved in this irresponsible conduct were only sacked from the 

board and civil litigation against them was not pursued. These miscreant directors went 

unpunished majorly due to the existing weak legal framework relating to liability of directors for 

negligence and lack of political goodwill to bring them to book.
321

 Furthermore, during this time, 

the judiciary was also characterized by corruption, inefficiency and heavy political control which 

frustrated the loan recovery process by NBK.
322

 In other instances, politicians who owed the 

bank millions of shillings were declared bankrupt leaving the bank exposed and unable to 

recover its debts.
323

 

In addition, during the 1980s and 1990s, the Central Bank of Kenya had few regulatory and 

supervisory powers.
324

 The CBK and the political arm of government were closely inter-linked 

and CBK would not make independent decisions.
325

 As a result, most of the state powers were 

exercised by senior officials in parastatals who became more powerful than the legislature and 

judiciary and it was therefore difficult to control them.
326
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In an effort to stabilize the banking sector, the government undertook several legislative, 

regulatory and policy reforms.
327

 The rescue plan for NBK included a request to the Attorney 

General and Chief Justice of Kenya to expedite the hearing of suits involving debt recovery and 

lifting of court injunctions imposed against the bank.
328

 The CBK Act of 1966 was also amended 

to give CBK a greater autonomy and restore public confidence in the financial system.
329

 The 

Banking Amendment Act of 1991 was also passed to enhance the role of CBK in supervision of 

banks. Additionally, the Capital Markets Act (CMA)
330

 was amended to establish the Capital 

Markets Authority which is the watchdog for the securities market in Kenya.  

Over time, the benefits of these watchdogs have been demonstrated through improved service 

delivery and protection of investor interests in the securities markets and financial sector.
331

 

However, much remains to be done with regard to enforcing the provisions of the Companies 

Act under which NBK is incorporated in addition to regulating the conduct of individual 

directors especially of private and non-listed companies.  

3.5.3 Lack of a concise statutory statement on directors’ duties 

NBK was initially established as a parastatal bank and its operations were subject to the 

provisions of the State Corporations Act,
332

 directives and circulars from the President, Ministers 

and Treasury. The State Corporations Act requires the powers of the board to be exercised in 
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national interests but the Act does not define the meaning of national interest.
333

 Rather, the 

Minister in charge of a state corporation is responsible for setting the objectives of the 

parastatal.
334

 This is through exercise of discretion as there is no laid down procedure or 

guidelines to be considered in setting the objectives. Regrettably, these Ministerial directives and 

objectives were not subjected to any scrutiny or question before implementation by the board. 

Further, owing to the fact that the government owned a controlling share in NBK, politically 

correct friends of the government obtained money from NBK without sufficient security. The 

government also ordered money to be given to its supporters and friends and in some instances 

money from NSSF and channelled through NBK was lent to individuals.
335

 The bank‟s 

management had no say over this owing to lack of a clear statutory statement on directors‟ 

duties. 

Nevertheless, NBK was subsequently converted to a public listed company incorporated under 

the Companies Act thus making it subject to the Companies Act and several other statutes such 

as the Banking Act,
336

 Central Bank of Kenya Act,
337

 and the Capital Markets Act.
338

 However, 

it is regrettable that these statutes do not also prescribe the common law duties of directors to 

exercise reasonable care, skill and diligence as well as exercise of fiduciary duties in the interest 

of the bank and its investors. As a result, the duties of directors have for a long time been only 

enforceable through the courts which interpret the directors‟ duties to the company based on 
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common law principles and this has only been successful in winding up petitions and liquidation 

suits.
339

 

However, several subsidiary legislation and guidelines such as the Corporate Governance 

Guidelines for Public-Listed Companies
340

 and the CBK Guidelines for Directors of Banks in 

Kenya
341

 have subsequently been adopted to guide directors of public companies and financial 

institutions in the discharge of their functions. Unfortunately, the recognized directors‟ duties 

and responsibilities are extensive and diverse and there is need to merge and harmonize these 

duties in statute. 

3.5.4 Lack of a corporate code of ethics for directors 

In Kenya, company directors are not governed by a code of ethics save for directors of banks 

who must adhere to the CBK Guidelines for Directors of Banks in Kenya.
342

 Generally, codes of 

ethics promote the values of integrity, honesty, efficiency, effectiveness and impartiality of 

officials when exercising discretion or when acting in public good.
343

 They are also aimed at 

checking corruption, misappropriation of company assets, embezzlement, political patronage and 

abuse of office.
344

 Therefore, lack of codes of standards to regulate conduct of directors prompts 

poor corporate governance through non-accountability, partiality, inefficiency, ineffectiveness 

and corruption.   
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An instantly recognizable example was the National Bank of Kenya Annual Financial Report of 

1991 which was qualified by the bank‟s auditors, MessrsBellhouseMwangi Ernest and Young. 

Yet, the bank‟s management failed to disclose this qualification in its report to the public which 

amounted to material non-disclosure.
345

 Further, during the period when the bank was deeply 

distressed financially, the management tried to conceal this anomaly and in fact issued a press 

statement denying the media allegations that the bank was nearing closure, a clear indication of 

non-transparency and non-accountability to stakeholders.
346

 

 

In addition, the requirement for induction of new board members and for continuous training of 

directors is not mandatory in Kenya. As such, many directors are unaware of their duties to the 

company especially directors of small private companies. In view of that, a standard written code 

of conduct for all directors in Kenya would go a long way in enhancing good corporate 

governance in Kenya.  

3.5.5 Poor corporate governance regulatory framework 

The foregoing corporate governance challenges at NBK point to a generally poor corporate 

governance regulatory framework with underlying weak legal system and poor enforcement 

mechanisms. A good corporate governance system ensures that directors and managers of 

corporations carry out their duties within a framework of accountability and transparency.
347

 

However, the existing legal and regulatory framework fails to promote and place emphasis on 

the principles of transparency, accountability, integrity, effectiveness and efficiency in the 

governance of corporations in Kenya and this largely contributed to NBK‟s near-collapse. This is 
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evidenced by the fact that the rogue NBK board members have never been held to account for 

the mismanagement and poor governance. They were neither investigated nor prosecuted and the 

government only came in to revive the bank by pumping in more funds to keep the bank afloat.  

Whereas the private sector has actually introduced the Principles for Corporate Governace in 

Kenya and a Sample Code of Best Practice for Corporate Governance
348

 as well as the 

Guidelines for Good Corporate Governance in State Owned Corporations,
349

 legislation is yet to 

be enacted to give effect to the private sector‟s efforts. The existing voluntary codes therefore 

remain visionary and their provisions are yet to be implemented fully owing to a non-supportive 

legislative framework. Furthermore, there has been no attempt to align the guidelines with the 

underlying legal framework and make them part of a comprehensive and sustainable corporate 

culture and hence companies are yet to internalize the same.  

3.6 What is the Importance of Statutory Codification of Directors’ Duties in Enhancing 

Good Corporate Governance in Kenya? 

The underlying cause of NBK‟s financial and governance fragility, was not addressed during the 

1980s and the problems intensified in the 1990s. The general public being the major shareholder 

bore the blunt of the devastating and adverse effects. The media, for nearly a decade in the 

1990s, was awash with stories of NBK and rumours of its collapse.  The public lost confidence 

in the bank and there was general panic among the investors. Depositors made panic withdrawals 

for fear of the bank collapsing with their money.
350

 At some point, the government injected 
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Kshs2billion into NBK following panic withdrawals by depositors of Kshs1.6billion in one 

week.
351

 NBK was even forced to borrow billions from the inter-bank market to cover daily 

liquidity requirements.
352

 NBK, a major bank, was immediately the subject of widespread public 

concern and general criticism as a result of mismanagement. This also affected the delivery of 

services to citizens and investors as long queues could be witnessed in the banking halls when 

members of the public went to withdraw their monies. Further, when the Government of Kenya 

and other major institutional shareholders such as NSSF stepped in to revive the bank, public 

funds was involved.
353

 The consequences were of course serious at both a personal and national 

level.  

Perhaps, the NBK board members were not entirely to blame for their failure to understand their 

duties to the corporation. The lack of board independence from political influence led to conflicts 

of interest; they were of course appointed to serve the interests of the political bigwigs and 

ultimately, they were expected to owe allegiance to them for their appointments else they would 

suffer sack. The underlying root cause was the legal framework that provided for board 

appointments to be made by the president and ministers who were also political appointees.
354

 

Since the State Corporations Act did not impose any limit on Ministerial and Government 

directions to the board, the board of directors was not able to question or review undesirable 

directives.
355

 Furthermore, as a result of lack of clear statutory lines on duties, the directors‟ duty 
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of good faith to the parastatal was overshadowed by other overriding interests, including pursuit 

of personal and political interests.
356

 

Moreover, the problem was and continues to be escalated by the numerous and overlapping laws 

and regulations that govern the operations of NBK‟s board of directors. It is regrettable that 

despite the existence of several statutes, none of the statutes in fact clearly embrace the common 

law duties of directors, the evolving duties to stakeholders or the duties recognized under 

corporate governance. In addition, the provisions of the subsidiary legislation enacted pursuant to 

these statutes are as diverse as the Acts themselves with regard to duties of directors and no 

attempt has been made to harmonize the same.  

Further, the existing legal and regulatory framework has been non-emphatic on the principles of 

good corporate governance such as transparency, accountability, integrity, effectiveness and 

efficiency. The Constitution of Kenya has attempted to remedy this deficiency in the law by 

providing that the national values and principles of governance are binding upon every person, 

whether incorporated or unincorporated.
357

 However, the existing statutes are yet to be amended 

to conform to the provisions of the Constitution and this is a major setback to enforcing good 

corporate governance practice in corporations in Kenya. 

In addition, good corporate governance is essentially linked to good conduct and ethics. In fact, 

some authors and theorists underpin corporate governance in ethics where directors of companies 

are required to adhere to ethics and socially responsible behaviour.
358

 It is observed that ethical 
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behaviour especially on the part of the corporate leaders leads to the best long-term interests of 

the corporation.
359

 It is therefore unfortunate that our corporate governance system does not 

embrace a national code of ethics for directors in Kenya thus undermining good corporate 

governance in Kenya.   

A lot remains to be done with regard to strengthening the regulatory, supervisory and 

enforcement mechanisms. The government should embrace public-private partnerships to 

alleviate the problem. For instance, the Institute of Directors, Kenya (IoD-K) can be empowered 

and mandated under the Companies Act to regulate the conduct and ethics of directors in 

Kenya.
360

 This would supplement the efforts of the Office of the Registrar of Companies in 

enforcing ethics. 

Overall, conflicts of interest and duty of the directors and managers result in poor governance 

and mismanagement of the corporation‟s assets and compromise transparency, accountability, 

integrity, effectiveness and efficiency which are the core principles of good corporate 

governance. This therefore demands taking of preventive and corrective measures to align 

directors‟ interests to those of the company considering the adverse effects of mismanagement 

and poor governance on the society and country as a whole.
361

 

The case of NBK is not unique and many public and private companies have suffered at the 

hands of miscreant directors. Directors hold a very core position in the company and are charged 

with the responsibility of making major decisions for the company. As the primary governing 

body therefore, the board of directors exercises the most important functions in a corporation.  
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Corporate governance recognizes the responsibilities of the board of directors to include setting 

the company‟s strategic aims, providing the leadership to put them into effect, supervising the 

management of the business and reporting to shareholders on their stewardship.
362

 For a board to 

discharge these functions effectively, it must have certain qualities which include acting in good 

faith and with due diligence in the best interests of the company, applying high ethical standards, 

exercising independent objective judgment and defining clear working procedures of the board 

based on the principles of transparency, accountability, integrity, effectiveness and efficiency.
363

 

 

Consequently, many corporate collapses and scandals result from failure of the board to observe 

their conventional duties and clearly, the legal and regulatory framework in Kenya largely 

contributes to these corporate failures by failing to define the precise roles and responsibilities of 

the corporations‟ top governing organ as well as failing to emphasize on the observance of the 

core corporate governance principles.  

 

Accordingly, reform of the law is inevitable to circumvent future corporate collapses noting the 

negative image that such scandals present for local and foreign investors. Any losses that result 

from mismanagement are passed on to innocent shareholders in the case of a private company 

and to the public in the case of public companies and state corporations. As such, this research 

regards a statutory statement of directors‟ duties as a necessary and vital tool for promoting 

performance of company directors in Kenya and thus good corporate governance practice. 
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3.7Conclusion 

Ultimately, all aspects of the management of an institution are corporate governance issues. 

Corporate governance arrangements include inter alia issues of transparency of the corporate 

structure, power of shareholders to exercise the right to demand accountability of managers, 

disclosure of the authority and power of directors as well as sound internal audit 

arrangements.
364

From the foregoing, it is evident that the mismanagement in NBK and other 

companies is as a result of the underlying weak legal system that fails to define directors‟ duties 

concisely and clearly resulting in directors‟ ignorance of duty, non-accountability, and 

corruption, abuse of power, negligence and want of care.  

This research accordingly advocates for reform of the Companies Act to codify duties of 

company directors in statute in addition to prescribing stiff sanctions and liabilities for breach of 

the duties as a way of enhancing good corporate governance practice in Kenya. The codification 

of directors‟ duties is expected to address the legislative inadequacies that have been the major 

cause for poor performance, liquidation and collapse of many corporations in Kenya. Such a 

concise statement is also expected to promote good corporate governance, transparency and 

accountability by clearly stating to whom the directors‟ duties are owed, why they are owed, the 

penalties and consequences for breach and the benefits of compliance thus curbing incidents of 

corporate failures and loss of investors‟ money. 

This research further submits that good corporate governance and modern duties of directors 

encompass taking into account other stakeholders‟ interests through socially responsible business 

practices. Some authors actually believe that corporate governance is ineffectual without 
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effective corporate social responsibility (CSR).
365

 The enacted legislation should acknowledge 

this development noting the evolving corporation‟s duty to the community and other 

stakeholders. 

The next chapter explores a detailed comparative study on the emerging jurisprudence and the 

applicability of best practice from other jurisdictions particularly the United Kingdom and South 

Africa.   
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CHAPTER FOUR 

CODIFYING DIRECTORS’ DUTIES: LESSONS FROM UNITED KINGDOM AND 

SOUTH AFRICA 

4.0 Introduction 

Cross-jurisdictional views and practice of good corporate governance usually informs the design 

and implementation of corporate governance law and regulation across the countries of the 

world.
366

 The UK Cadbury Report for instance, set a global standard on corporate governance 

which has influenced the evolution of corporate governance in the UK and other countries. As a 

result, there have been global attempts around the world to reform corporate law in the wake of 

corporate misfeasance and many jurisdictions have embraced legal, institutional and policy 

reforms in order to improve corporate governance while most jurisdictions have adopted good 

corporate governance codes.
367

 This is a clear indication that corporate conduct or decisions 

occurring in one country might still have legal relevance in another country. These changes are 

aimed at ensuring businesses are competitive globally by reflecting best practice in the 

governance of institutions.  

Noting the rising number of corporate scandals, a statutory statement of directors‟ duties is not 

only desirable but also essential in enhancing good corporate governance practice in Kenya. 

Accordingly, this chapter aims and focuses on comparative lessons that Kenya can draw with 

best practice particularly from the United Kingdom and South Africa for purposes of developing 
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and reforming the Companies Act with regard to codification of directors‟ duties.
368

 The 

researcher has a keen interest on the SA corporate law for reasons that SA is an African country 

and thus its practices and laws are fairly comparable to those of Kenya, a fellow African state. In 

addition, SA has always been ahead of its peers in development and this is also evident by the 

fact that SA has continuously updated its corporate governance regulatory framework with King 

Report 1 to King Report II and now King Report III adopted in 2009.
369

 

The choice of UK is based on the fact that Kenya is a former British protectorate and most of its 

laws are based on the UK laws. In fact, as it is, the Companies Bill is a replica of the UK 

Companies Act, 2006. The researcher acknowledges that neither of the legislations in the two 

jurisdictions is conclusive generally and therefore opts to borrow from the two jurisdictions for 

purposes of enriching the Kenya‟s Companies Act with an aim of making it more 

comprehensive.  

4.1 The Evolution of Corporate Governance in United Kingdom and the Need for Reform 

of Corporate Law 

The UK Parliament has so often amended its Companies Act with the 1948 Act being amended in 

1967, 1980, 1981 and 1983 resulting in the consolidated Companies Act of 1985.
370

 The 

shortcomings of the Act became apparent especially in relation to directors‟ dealings with the 
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company and consequently, the UK Department of Trade and Industry held several consultative 

forums in the 1980s and 1990s on areas that needed particular reforms.
371

 

Initially, the UK did not have even the most general statement of the duties of directors in its 

Companies Act prior to the 2006 Act. However, with changing international trends, it was 

necessary to improve corporate governance and the codification of directors‟ duties was seen as 

having a role to play in this process by guiding directors to higher standards. Further, it was also 

imperative to make the law more accessible to directors and their advisors especially for smaller 

companies where directors did not often have access to legal advice.
372

 

In 1998, the DTI set up the Company Law Review which sought to identify the guiding 

principles for legislation on directors‟ duties as well as the statutory restrictions on directors‟ 

transactions with companies.
373

 The Company Law Review concluded that directors‟ duties 

should be stated in statutory form to reflect best practice and in a manner that reflected the 

enlightened shareholder value. As a result, the UK Government in July 2002 published a White 

Paper incorporating the Company Law Review Steering Group recommendations and the new 

Companies Bill was introduced in Parliament in November 2005. Ultimately, the new UK 

Companies Act of 2006 received Royal Assent on 8
th

 November 2006.  

Further, with regard to improving corporate governance practice in England, several committees 

were held and recommendations made during the period 1992-2006. The first was the Cadbury 
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Report of 1992
374

 which recommended that the role of chairman and chief executive officer be 

separated to ensure a balance of power. It also recommended appointment of independent non-

executive directors to the board and establishment of an audit committee to ensure greater 

accountability and transparency.  

The Greenbury report of 1995
375

 aimed at setting out best practice in determining and accounting 

for director‟s remuneration. It recommended establishment of a remuneration committee and 

disclosure of directors‟ remuneration and policies in the company‟s annual reports. The Hampel 

report of 1998
376

 was concerned more in the attitude of corporate governance rather than the 

practice. Thus, Hampel stressed that corporate governance was a force to aid business prosperity 

and it required a change of approach towards that end. It also formulated several guiding 

principles that should govern the board and company, to wit that companies should be headed by 

an effective board, leading and controlling operations of the company and that appointment of 

directors should be transparent.  

The Turnbull report of 1999
377

 emphasized on the importance and need for maintaining a sound 

system of internal control. The Higgs report of 2003
378

inter alia sought to review the role of non-

executive directors and recommended the establishment of a nomination committee. The Smith 
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report of 2003
379

 recommended the establishment of an audit committee and set out their roles 

and responsibilities as oversight, assessment and review of financial reporting mechanisms, 

internal control systems, internal audit systems and risk management.  

The codes were consolidated to form the UK Combined Code
380

 which is currently applicable. 

The code sets out standards of best practice in relation to board leadership and effectiveness, 

remuneration, directors‟ responsibilities and duties, accountability and relations with 

shareholders and other stakeholders. The review of the UK corporate law further aimed at 

consolidating the provisions of these various codes in the Companies Act of 2006 for greater 

clarity, accountability and transparency.  

4.2 The Development of Corporate Governance in South Africa and the Need for 

Corporate Law Reform 

 

The history of SA corporate law began with the introduction of the 1926 Union Companies Act. 

Since then, there had only been one significant review initiated in 1963 and it culminated in the 

1973 Companies Act
381

 which was still largely based on the framework and general principles of 

the English law.
382

 The South African corporate law reform was necessitated by a number of 

legal and legislative reforms, socio-political and global economic factors, more so after 1994.
383
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Fundamental legal developments such as the adoption of a new Constitution in 1996 and other 

legislative enactments especially the labour laws had strong implications on the existing 

economic relationships and the company law in general.
384

 These legislations aimed at balancing 

the interests of employees and employers and to enhance equity in employment in accordance 

with the Government‟s Reconstruction and Development Programme (RDP) that set out to 

dismantle the apartheid system and create a democratic society.
385

 It was therefore imperative to 

align the company law with the new Constitution and the other laws that had been enacted. 

Further, the framework upon which the SA Companies Act was based was also questioned in its 

country of origin, to wit, England resulting in the UK Companies Act of 2006.  

Additionally, the SA Department of Trade and Industry (DTI) identified globalization, rise of 

international trade and foreign investment and sensitivity to social, ethical and environmental 

concerns as major reasons for the overhaul of the existing corporate governance framework.
386

 

The existing company law also undermined accountability and transparency of business 

enterprises as the Act did not contain clear rules regarding corporate governance and the duties 

and liabilities of company directors. These matters had largely been left to common law and 

codes of corporate practice and the DTI emphasized the need for corporate review to provide for 

disclosure, access to information and effective mechanisms for enforcement of prescribed 

statutory duties of directors.  

The Department of Trade and Industry therefore recognized a need to review the regulatory 

framework to ensure that the corporate law was responsive to global competitiveness and 
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sensitive to societal and ethical concerns and accordingly the South Africa Companies Act 2008 

was assented to by the President on 8
th

 April 2009. 

Generally, corporate governance in South Africa was institutionalized by the publication of the 

King Report of 1994 which aimed at promoting corporate governance by recommending 

standards of conduct for boards and directors of listed companies, financial institutions and other 

public sector enterprises.
387

 The King Committee on corporate governance was formed with the 

support of the Institute of Directors South Africa (IoDSA). It was later replaced by the King 

Report of 2002 which contained a voluntary code of corporate practice and conduct. The third 

King Report was released in 2009 and this third revision was necessitated by the enactment of 

the new Companies Act of 2008 which incorporated many of the principles embodied in the 

previous King Reports. The King Codes have continued to play a significant role in promoting 

effective corporate governance and high standards of governance in South African companies.  

4.3 Corporate Governance in Kenya and the Need for Company Law Review 

The Kenya Companies Act
388

 was introduced in 1959 and adopted in 1962 with few amendments 

to date. The Act contains several statutory duties of directors and they include the duty to keep 

proper books of accounts,
389

 duty to register charges created by the company with the 

registrar,
390

 duty to disclose directors‟ shareholding, salaries and loans
391

 and duty to disclose 

any interest in contracts.
392
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The Kenyan courts have also defined directors‟ duties through case law based on English 

common law.
393

 However, the deficiencies of case law cannot be gainsaid noting the varying 

judicial analysis and interpretations and more so in an adversarial system like ours where judicial 

decisions mainly depend on the circumstances of each case. By and large, case law also exhibits 

a lack of appreciation of prevailing trends as it is largely inflexible due to the stare 

decisisprinciple which rarely considers the changing societal expectations and economic 

situations.
394

 Regrettably, duties of directors in Kenya are uncodified in statute and directors 

have to search through these numerous court decisions to understand their roles in the 

governance of corporations.  

Furthermore, in Kenya, the common law duties of directors have not changed to reflect global 

practice in spite of the fact that Kenya has witnessed an influx in the number of registered 

companies. The global economy has changed and with the increasing number of transnational 

companies and the rise of human rights activism, the expectations of society have shifted from 

the traditional pro-shareholder primacy to pro-stakeholderism.
395

 The Kenyan Courts also 

acknowledge that common law is only to be applied in special circumstances to fill up what is 

not provided for in the written laws in conformity with the aims of the Constitution.
396

 

It is against this backdrop that the heavy reliance on common law as the source of law on duties 

of directors can be seen as a contributing factor to the failure and non-sustenance of good 
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corporate governance of corporations in Kenya more so because it hinders effective enforcement 

of the law due to uncertainty and inaccessibility of common law. This undoubtedly necessitates 

the statutory codification of directors‟ duties to facilitate clarity, consistency, accessibility and 

certainty in the duties and responsibilities of company directors.  

Accordingly, the Companies Bill was introduced in an effort to resolve these inherent gaps and 

develop a modern Companies law that supports a competitive economy, while taking into 

account the current globalization trends by proposing codification of the common law duties of 

directors with an expectation of raising corporate governance standards in Kenya. This 

codification is expected to steer economic growth and good corporate governance in Kenya 

through effective enforcement of the law. Regulation through codification of directors‟ duties is 

also expected to promote the values of good corporate governance to wit accountability, 

transparency, integrity and responsibility.
397

 This can be achieved through legislation that 

encourages corporations to adopt socially and environmentally responsible decisions and to be 

accountable to its citizenry.  

Further, with the promulgation of the new Constitution 2010, it is imperative to review the 

corporate law in Kenya to conform to the provisions and the aims of the Constitution, the Bill of 

Rights and other legislative enactments. It is also necessary to give statutory backing to the 

Principles for Corporate Governance in Kenya
398

 developed by the Private Sector Corporate 

Governance Trust (PSCGT) in 1999 to promote corporate governance in Kenya. 

Sadri opines that an effective corporate governance system should provide mechanisms for 

regulating directors‟ duties in order to restrain them from abusing their powers and to ensure that 

                                                           
397

Supra n 372. 
398

Private Sector Initiative for Corporate Governance, Principles for Corporate Governance in Kenya and a Sample 

Code of Best Practices for Corporate Governance (Centre for Corporate Governance Kenya, 1999). 



98 
 

they act in the best interests of the company in its broad sense.
399

 In that regard, a close link 

between good governance and compliance with the law has been acknowledged with suggestions 

that it is entirely inappropriate to unhinge governance from the law.
400

 Thus, the Centre for 

Corporate Governance in Kenya notes that good corporate governance requires the State to put in 

place and maintain an enabling environment in which efficient and well-managed companies 

thrive.
401

 It is for this reason that legislation in Kenya is seen as a crucial mechanism to deal with 

miscreant directors and to ensure that directors adhere to their duties to the corporation.   

4.4 To Whom Are the Directors’ Duties Owed? 

Corporate Governance has been defined as the manner in which the power of a corporation is 

exercised in the stewardship of the corporation‟s total portfolio of assets and resources with the 

objective of maintaining and increasing shareholder value with the satisfaction of other 

stakeholders in the context of its corporate mission.
402

 

In order to define in whose interest a company is governed and to whom directors‟ duties are 

owed, it is important to first evaluate the various positions that directors hold in a corporation. 

Directors have been said to be in a fiduciary relationship with the company. They have also been 

said to be trustees in relation to the company assets as well as agents of the shareholders who are 

the owners of the company. Some directors may be contracted to work for the company and in 

this case they are considered to be employees. Each of the aforesaid positions will be discussed 

in order to ascertain the position of company directors in corporations.  

                                                           
399

 Sadri Jayashree, „Some Views on Corporate Governance‟ (Indira Management Review 2006) 

<http://www.indianmba.com/Faculty_Column/FC282/fc282.html> accessed 15 September 2013. 
400

Supra n 369. 
401

Supra n 398. 
402

Supra n 374; See also A ABerleJr, „Corporate Powers as Powers in Trust‟ (1930-1931) 44 Harvard Law Review 

1049. 

http://www.indianmba.com/Faculty_Column/FC282/fc282.html


99 
 

4.4.1 Directors as Agents 

Directors are, in the eyes of the law, agents of the company for which they act, and the general 

law of principal and agent regulates in many aspects the relationship of the company and its 

directors.
403

 Kenyan courts have held that a company, being an artificial company, can only take 

decisions through the agency of its organs which are primarily the board of directors or the 

general meeting of its shareholders.
404

 Further, the High Court of Kenya in Nairobi held in the 

case of Ogada v Owanga&Another,
405

that a director is an agent of the company and he acts for 

and on behalf of the company and he therefore cannot be held liable in his personal capacity as 

he only acted as an agent. The effect of this is to foster business transactions and steer economic 

growth as a company is viewed as an entity distinct from its shareholders and its directors.   

4.4.2 Directors as Fiduciaries 

As agents, directors stand in a fiduciary relationship to the company and as such, they must 

loyally serve their principal‟s interests.
406

 The fiduciary relationship imposes upon them the 

duties of loyalty and good faith and they are required to exercise due care, skill and diligence in 

the discharge of their duties.
407

 The England Court of Appeal in the case of Foster Bryant 

Surveying v Bryant
408

 held that a director, while acting as such, has a fiduciary relationship with 

his company, that is, he has an obligation to deal towards it with loyalty, good faith and 

avoidance of the conflict of duty and self-interest.  

                                                           
403

 Clive M. Schmitthoff, Palmer’s Company Law, (24
th

edn, London: Stevens & Sons 1987) 929. 
404

Affordable Homes Africa Ltd v Henderson & 2 others [2004] 2 KLR 473. 
405

Ogada v Owanga& Another [2004] eKLR. The court therefore dismissed the suit against the 1
st
 Defendant who 

had been sued in his capacity as the managing director of the company. 
406

 E Merrick Dodd Jr, „For Whom are Corporate Managers Trustees?‟ (1932) 45 (7) Harvard Law Review 1145. 
407

Ibid. 
408

Foster Bryant Surveying v Bryant [2007] 2 BCLC 239. 



100 
 

4.4.3 Directors as Trustees 

Directors are also recognized as trustees of stakeholders‟ interests in a corporation.
409

 Trustees 

have to make investment decisions taking into consideration various stakeholders‟ interests.
410

 

Accordingly, they owe their duties to the stockholders, employees, customers and the general 

public.
411

 The English court in the case of Smith v Anderson
412

stated that directors are not only 

agents but they are in some sense and to some extent trustees or in the position of trustees; but 

their position differs considerably from that of ordinary trustees and the strict rules applicable to 

such trustees do not apply in all respects to directors. Directors are also considered trustees of 

any company assets which come into their hands or under their control.
413

 The High Court of 

Kenya in the case of Flagship Carriers Ltd v Imperial Bank
414

 held that directors have a duty to 

act as qua trustees of company assets. 

4.5 Directors’ position in Kenya 

The power to manage the affairs of a company is conferred upon the body of directors as a 

board, and not upon any one director.
415

 In principle, the management of the company is vested 

in the board of directors collectively and the directors must act as a board in the board meetings 

unless otherwise provided by the articles of the company.
416
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Directors‟ duties are owed primarily to and are enforceable by the company and not individual 

shareholders.
417

 Thus, directors in Kenya, whether acting individually or collectively as a board, 

are fiduciaries and agents who act on behalf of the company and shareholders who are the 

owners of stocks. They are also trustees in relation to company property entrusted to them.
418

 

Directors generally derive their powers and functions from statute, shareholder resolutions and 

articles of association of the company.
419

 The traditional law and practice has been that the 

company be run in the interest of shareholders who are the owners of the stocks and capital of 

the company. However, the revolving practice is that the management of corporations should 

take into account interests of various stakeholders.
420

Gakeri notes that although the roots of 

corporate governance are traceable to the separation of corporate ownership and control, the 

concept has now expanded in some jurisdictions to encompass other stakeholders.
421

 

In general, there is a growing recognition by corporations and countries all over the world that 

there is need for higher standards of corporate governance and ethics and greater inter-

dependence between corporations and the societies in which they operate. The Companies Bill in 

this regard aims at elucidating the position and role of directors in Kenya in keeping with 
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evolving global practice by proposing codification of duties of company directors to various 

stakeholders.
422

 

However, since the Companies Bill is yet to be enacted into law, this research will not 

interrogate the appropriateness of the duties stipulated in the Companies Bill for obvious 

reasons.
423

 Nevertheless, the proposed duties include duty to act within powers, duty to promote 

the success of the company, duty to exercise independent judgment, duty to exercise reasonable 

care, skill and diligence, duty to avoid conflicts of interest, duty not to accept benefits from third 

parties and duty to declare interest in proposed transaction or arrangement.  

4.6 Codifying directors’ duties in statute: Lessons from South Africa and the United 

Kingdom 

The UK reformed its Companies Act by enacting a reviewed Companies Act, 2006 on 8
th

 

November 2006.
424

 The Act is remarkably large and codifies the general common law fiduciary 

duties of directors in an aim to improve corporate governance and make the law more accessible 

to directors.
425

 Indeed, the Act states that the prescribed general duties are based on certain 

common law rules and equitable principles and they shall be interpreted accordingly having 

regard to the common law rules and equitable principles.
426

 

The definition of the term “director” under the reviewed UK Companies Act, 2006 remains 

unchanged and includes any person occupying the position of director, by whatever name 
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called.
427

 Notably, the UK Act clearly states that the duties of directors are owed to the 

company.
428

  As such, the Act does not open up the prospect of the duties being enforced by 

persons other than the company, or members acting on its behalf via the new derivative action 

procedure or by a liquidator in the event of winding up.
429

 

Equally, South Africa passed its reviewed Companies Act which was assented to by the 

Presidency on 9
th

 April 2009 when it came into force.
430

 The Act was enacted to provide inter 

alia for the incorporation, registration and management of companies and to define the 

relationships between companies and their respective shareholders or members and directors.
431

 

The Act provides that the business and affairs of a company must be managed by or under the 

direction of its board subject to the provisions of the Act or the company‟s memorandum of 

incorporation.
432

 The Act further defines Memorandum of Incorporation as the document that 

sets out the rights, duties and responsibilities of shareholders and its directors.
433

 

Under the SA Companies Act, the term “director” finds wide expression as to include an 

alternate director, shadow director, prescribed officer or a person who is a member of a 

committee of a company irrespective of whether or not he is also a member of the company‟s 

board.
434

 The effect of this is to bind the board members generally and any other person 

discharging the functions of the office of director, whether directly or indirectly. UK and SA 

have accordingly codified various duties of company directors in their reviewed Companies Acts 

which Kenya can emulate in its Companies Act reform as demonstrated hereunder.  
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4.6.1 Duty to avoid conflict of interest 

The UK Act differentiates the duty to avoid conflict of interest
435

 and the duty to disclose 

interests in company transactions 
436

 but they can be regarded as similar duties depending on 

how they are couched. For example, the SA Companies Act provides for the duty to disclose 

personal interest in company transactions but does not expressly provide for the duty to avoid 

conflict of interest.  

As regards the directors‟ duty to avoid conflicts of interest, the UK Companies Act provides that 

a director must avoid a situation in which he has or can have direct or indirect interest that 

conflicts with the interests of the company.
437

 This means that a director must avoid actual and 

potential situations of conflict of interest and duty irrespective of whether or not the company 

could take advantage of the opportunity, information or property.
438

 This covers both financial 

and non-financial interests and this duty binds also former directors.
439

 

However, the Act provides that the duty is not infringed if the situation cannot reasonably be 

regarded as likely to give rise to a conflict of interest and if it is authorized by directors.
440

 Such 

a proviso is undesirable as it gives a big leeway for the board of directors or individual director 

and probably the court to consider if the matter should reasonably be regarded as giving rise to a 

situation of conflict of interest. Further, the duty to avoid conflict of interest does not apply to a 

conflict arising in relation to a transaction or arrangement with the company.
441

 This allows 
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directors to take advantage of corporate contracts and transactions subject to disclosure under 

section 177 thereof.
442

 

4.6.2 Duty to disclose personal interest in company transactions 

The UK Act provides that a director who is directly or indirectly interested in a proposed 

company contract must declare the nature and extent of his interest to the other directors. Such 

disclosure must be made before the company enters into the transaction. However, where the 

director realizes that the earlier disclosure was incorrect or inaccurate, a further disclosure may 

be made.
443

 As is the case with the duty to avoid conflict of interest, the Act provides that the 

director need not declare if the situation cannot reasonably be regarded as likely to give rise to a 

conflict of interest.
444

 This proviso allows latitude for a director to breach his statutory duty and 

feign unawareness as his defence for negligence and non-disclosure.  

On the other hand, the SA Act provides that a director must at all times disclose any personal 

financial interest of himself or any related person to the board or shareholders.
445

 A director is 

required to disclose the nature and extent of the financial interest before and at the board meeting 

where the matter is to be considered and he must not take part in the consideration of the 

matter.
446

 Such a transaction can only be valid if it is approved by the other directors or ratified 
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by an ordinary resolution of shareholders in the prescribed manner and after full disclosure of 

material information has been made.
447

 

Accordingly, it would be desirable for the Kenya Companies Act to have a statutory statement 

for directors‟ duty to avoid conflicts of interest as well as to disclose such actual and potential 

conflicts for both financial and non-financial transactions at all times and provide that such a 

transaction can only be valid with the authorization of the other directors or ratification of 

shareholders. The law should also stipulate the procedure for disclosure of the nature and extent 

of personal interest or conflict of duty.
448

 

4.6.3 Duty to act in good faith and for proper purpose 

The UK Act provides that a director must act within powers in accordance with the company‟s 

Constitution and only exercise powers for the purpose for which they are conferred.
449

 The SA 

Act on the other hand provides that a director must exercise the powers and perform the 

functions of a director in good faith and for a proper purpose.
450

 The two Acts seem to provide 

for the same thing though in different terminologies and it is desirable that Kenya codifies the 

common law duty of good faith and proper purpose to curb against abuse of office.  
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4.6.4 Duty to act in the best interests of the company and to promote the success of the 

company 

The SA Act provides that a director has a duty to act in the best interests of the company.
451

 It 

does not define what the best interests of the company are and it has no provision as to what 

considerations should be taken into account.  

The UK Act in contrast provides that directors are under a duty to promote the success of the 

company.
452

Keay opines that this is the fiduciary duty of loyalty owed by directors to the 

company.
453

 Directors in this regard are required to take into consideration the interests of 

employees, shareholders, environment, customers and suppliers with a desire to maintain a 

reputation for high standards of business conduct. This is in light of the fact that running a 

modern corporation leads to interdependencies involving many groups of stakeholders for whom 

the corporation should have legitimate concern. As such, if the reasonable expectations of these 

groups are not realized, then the long-term profitability of the company will suffer.
454

 

It is necessary that Kenya embraces such a pro-stakeholder approach noting that global business 

and regulatory conditions are pushing companies and their boards to be more economically, 

socially and environmentally responsible.
455

 

4.6.5 Duty to exercise reasonable care, skill and diligence and to exercise independent 

judgment 

Black posits that the duty of care is the duty to pay attention and to try to make good 

decisions.
456

 This is akin to the duty to exercise independent judgment recognized under the UK 
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Act.
457

 Regarding the duty of care, skill and diligence, the UK and SA Companies Acts assume a 

dual objective and subjective standard of a person reasonably expected to be carrying out the 

functions of director having regard to the general skill, knowledge and experience of that 

particular director.
458

 

The SA Act further provides a wider scope that a director will be regarded as having exercised 

due care, skill and diligence if he has taken reasonable diligent steps to become informed of the 

matter and he has no material personal financial interest in the matter.
459

 Further, if he had a 

rational basis for believing and did actually believe that the decision was made in the best 

interests of the company.  

The UK Act imposes a duty on directors to exercise independent judgment. The Act provides 

that the duty is not infringed if the director acts in a way authorized by the company‟s 

constitution or in accordance with an agreement that fetters the director‟s exercise of future 

discretion.
460

 This is the business judgment rule which Keay asserts is designed to preserve the 

directors from courts using their hindsight to find directors liable as the courts will not substitute 

their business judgment for that of an informed, reasonable director who acts bona fide in the 

best interests of the company.
461

 The rule implies that the courts will not second guess directors‟ 
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actions and thus it protects honest directors from liability where a decision turns out to have been 

an unsound one and prevents the stifling of invention and venturesome business activity.
462

 

With regard to the business judgment rule, the SA Act provides that a director is entitled to rely 

on the performance of counsel, information, opinions, recommendations, reports or statements of 

a company employee, legal counsel, professionals, board committee or delegate.
463

  The SA Act 

is more extensive and therefore the revised Kenyan Companies Act should adopt a similar 

approach.  

4.6.6 Duty not to accept benefits from third parties 

The UK Act provides that a former or current director of a company must not accept a benefit 

from a third party conferred by reason of his being or doing or not doing anything as director.
464

 

It is imperative to note that the general law to account for secret profits and benefits that are 

likely to compromise the independence and professionalism of a director has therefore been 

translated into a duty. However, there is a rider stating that such duty is not infringed if the 

acceptance of the benefit cannot reasonably be regarded as likely to give rise to a conflict of 

interest. Such a proviso makes it susceptible to abuse and difficult to find a director culpable for 

breach of duty and as such, it is undesirable. Conversely, the SA Act lacks a similar statement on 

the duty not to accept benefits from third parties. 

4.6.7 Duty to attend board meetings 

Neither the UK nor SA Companies Act provides that directors must attend board meetings. In 

fact, the common law dictates that a director is not bound to give continuous attention to the 
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affairs of a company.
465

 However, Mwaura advocates for statutory incorporation of the duty to 

attend board meetings.
466

 This enables a director to effectively participate in the conduct of the 

affairs of the company. As such, it is desirable that the duty to attend board meetings should be 

codified in statute to facilitate its enforcement as well as responsibility of company directors in 

the governance of corporations.
467

 

4.7 Enforceability of directors’ duties and liability of directors 

Sadri asserts that the role of corporate governance is to ensure that the directors of a company are 

subject to their duties, obligations and responsibilities, to act in the best interest of their 

company, to give direction and to remain accountable to their shareholders and other 

beneficiaries for their actions.
468

 It would therefore be incomplete to discuss directors‟ duties 

without touching on directors‟ corresponding liabilities since the two go hand in hand. 

Negligence in the performance of duties attaches liability to a director.
469

 

The UK Companies Act provides that the statutory duties are enforceable in the same way as 

other fiduciary duties owed to the company by the director and the consequences for breach are 

the same as would apply if the corresponding common law rule or equitable principle is 

applied.
470

 The Act does not expressly state the standard of liability but favours both the 

                                                           
465

 See Re City Equitable Fire Insurance Company [1925] Ch 407, where Romer J stated that a director is not bound 

to give continuous attention to the affairs of the company. The same position was emphasized by Justice PJS Hewett 

in the Kenyan case of Flagship Carriers Ltd v Imperial Bank High Court Case No. 1643 of 1999 (Unreported). 
466

Kiarie Mwaura, „Company Directors' Duty of Skill and Care: A Need For Reform‟ (2003) 24 (9) Company 

Lawyer 283.  
467

 See MugambiMutegi, „Atwoli on the Spot over National Bank Board Meetings‟ Daily Nation (Kenya, 5 June 

2014). The Central Bank of Kenya Prudential Guidelines require a bank director to attend at least 75% of board 

meetings. However, Mr. Atwoli is reported to have attended only 70% of the board meetings and he was also absent 
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from a rights issue to redeem Sh5.7 billion in preference shares owed to the Treasury and NSSF.  
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objective test and subjective test recognized under common law as the applicable standard.
471

 

Under the Act, a director is, over and above his knowledge and qualifications, required to 

possess skill and discharge his duties in the same manner as may reasonably be expected from a 

prudent director carrying out the functions in comparable circumstances.
472

 

Similarly, the SA Companies Act favours both a subjective and objective standard while 

assessing the liability of directors‟ duty of care, skill and diligence.
473

 In addition, the SA Act is 

more elaborate and provides that liability attaches to a director for both commissions and 

omissions.
474

 A director can be held liable where he acts in the name of the company or signs 

anything on its behalf or purports to have acted on behalf of the company. Also, where he has 

acquiesced or authorized the taking of any action or omission of the company.
475

 

The SA Companies Actfurther provides that a director will be held liable in accordance with the 

principles of common law relating to breach of fiduciary duties and for breach of any duty 

provided in the Act as in the company‟s memorandum of incorporation. However, a director can 

distance himself from any such liability by applying to the court for an order setting aside any 

decision of the board.
476

 He can also be relieved from liability either wholly or partly where it is 

established that the director acted honestly and reasonably in the circumstances.
477

 

In contrast, the Kenya Companies Act assumes a subjective test as the common law while 

determining liability of company directors.
478

 Kenyan courts also adopt a subjective test in 
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assessing directors‟ liability for breach of duty where it considers the knowledge, skill and 

experience of the individual director.
479

 Under the Act, a director can be excused from liability if 

it appears to the Court that he acted honestly and reasonably. Mwaura argues that the application 

of a subjective standard presupposes that a director cannot be held liable for honest mistakes of 

judgment noting that the Companies Act does not prescribe expertise or qualifications of 

directors. This in turn makes it possible for directors to go unpunished as a result of negligence 

arising from their ignorance or inexperience.
480

 He therefore advocates for the bar to be raised to 

adopt an objective standard where directors will be required to adhere to a professional code and 

standard of care. This can be achieved through prescribing minimum standards of conduct for all 

directors in order to maintain high standards of skill and care and introduce professionalism to 

company boards. Importantly, the Kenya Companies Act should also be reviewed to reflect the 

aforestated dual standard of conduct and to prescribe stringent and enhanced monetary and non-

monetary penalties to ensure compliance. 

4.8 Conclusion 

From the foregoing, Kenya can draw strong comparative parallels from the United Kingdom and 

South Africa and as such, a statutory statement of directors‟ duties in Kenya is both necessary 

and desirable to enhance good corporate governance practice in Kenya. Further, the standard of 

directors‟ liability is similarly wanting in Kenya and a dual standard entailing a subjective and 

objective test should be adopted to raise the bar of conduct amongst company directors in 

                                                                                                                                                                                           
expected from a person of his knowledge and experience. However, the UK Companies Act now requires directors 

to act in a manner reasonably expected from a prudent director in comparable circumstances in addition to the 

general knowledge, skill an experience that the director has.  
479
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Kenya.
481

 However, Gakeri advises that when borrowing from other jurisdictions, care and 

consideration should be given to existing legal and regulatory framework and existing 

circumstances to enhance their practicability and ease enforcement.
482

 He warns that rules and 

institutions that function well in one country may be inappropriate in another because of the 

absence of supportive norms and corresponding institutions.
483

 The subsequent chapter examines 

the summary, recommendations and conclusion of this research.  
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CHAPTER FIVE 

SUMMARY, RECOMMENDATIONS AND CONCLUSION 

5.0 Introduction 

In summary, this research study advocates for legislative measures to regulate directors‟ duties in 

order to restrain them from abusing their powers and to ensure that they act in the best interest of 

the company and its stakeholders. Accordingly, this chapter reviews the discussion and 

conclusions in the preceding chapters and proposes legislative changes aimed at addressing the 

gaps exposed in the existing legal and regulatory framework which hinder good corporate 

governance of corporations in Kenya.  

5.1 Summary of Research Study 

Chapter one outlined the objectives and importance of this research study by laying out the scope 

of the study and its significance, specifically the necessity to codify directors‟ duties in statute 

with the aim of promoting good corporate governance in Kenya.  

Chapter two analyzed the provisions of the Companies Act
484

 and other substantive laws and 

regulations that regulate the management and governance of public and private corporations in 

Kenya with specific focus on duties of directors. The aim of the chapter was to illuminate the 

gaps that exist in the regulatory framework as a basis for advocating for reform of the law.  

 

In chapter three, the researcher identified legal weaknesses in the corporate governance 

regulatory framework governing the conduct of directors in Kenya which in the past has resulted 

in mismanagement, underperformance and collapse of many companies in Kenya. A case study 

of National Bank of Kenya was explored to illustrate the importance and need for codification of 

directors‟ duties towards enhancing good corporate governance practice in Kenya. 

                                                           
484
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Chapter four was a comparative study aimed at drawing lessons from South Africa and United 

Kingdom. It examined each of the country‟s corporate governance frameworks, their provisions 

on the duties of company directors and how the same promotes good corporate governance in 

each of the jurisdictions. The chapter also discussed specific duties of directors which Kenya can 

adopt in its Companies Act review to promote good corporate governance.   

This last chapter makes appropriate recommendations towards codifying duties of directors in 

statute which would go a long way towards enhancing good corporate governance practice in 

Kenya.   

5.2 Recommendations 

This research study proposes the following recommendations to the Companies Act to enhance 

good corporate governance in Kenya. 

5.2.1 Broader definition of “director” 

Under the current Companies Act,
485

 a director includes any person occupying the position of 

director by whatever name called.
486

 This definition is vague and lacks specificity which is vital 

especially in the enforcement of directors‟ duties and liabilities. This research therefore 

recommends that a broader and sufficiently descriptive definition of the expression “director” 

should be adopted to include any person or body of persons exercising the functions of the office 

of the director including board committees, shadow directors and alternate directors or a person 

to whom such functions have been delegated by the board of directors. This proposed 

development is in light of the complex nature of rising modern corporations that are in form of 

large multinational corporations with several regional subsidiaries. In such circumstances, it is 

then practically impossible for the main board of directors to exercise control over the 

                                                           
485
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corporation without delegation. Such an inclusive definition will also limit the instances in which 

directors may evade liability for wrong-doing.  

 

Further, the expression “independent director” is a creature of corporate governance to recognize 

the oversight and monitoring role of non-executive directors. The function of independent non-

executive directors is to ensure a balance of power on the board and to guard against excesses 

and abuse of power by the executive directors. As such, their role in enhancing good corporate 

governance and management cannot be gainsaid and they have been widely embraced as 

necessary and important in the governance of corporations today. Consequently, the Companies 

Act should be reformed to expressly recognize independent directors and their role on the board 

to ensure compliance with good corporate governance practice. To this end, the duties should 

also be binding upon both executive and non-executive directors.  

It is further important for the Companies Act to be reformed to recognize the collective 

responsibility of directors whereupon power to manage the affairs of a company is conferred 

upon the body of directors as a board, and not upon any one director. In this regard, the duty to 

attend board meetings will ensure effective participation by directors and limit the instances in 

which directors evade liability and responsibility by asserting absenteeism in board meetings and 

or dissenting decisions in corporate management.  

5.2.2 Codification of common law and evolving duties of directors 

The common law duties of directors have developed from English judicial decisions and they are 

generally uncodified. These are the duties of care, skill and diligence and fiduciary duties. The 

shortcomings of common law which include different judicial interpretations and analysis have 

generally resulted in poor corporate governance in Kenya as discussed and the same cannot be 

overlooked.   
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Overtime, emerging duties and responsibilities of directors and companies to various 

stakeholders have also been widely acknowledged for the good performance of corporations 

generally. These stakeholders include employees, suppliers, debtors, creditors, environment and 

the community within which the company operates. For instance, in Kenya, recent legislative 

enactments such as the Constitution, labour laws and environmental laws require companies and 

directors to recognize the interests of various stakeholders.
487

 

In addition, there are several functions of the board recognized under corporate governance and 

they include providing strategic management and direction of the company, supervising and 

monitoring the management of the business and generally acting in the best interest of the 

company and accounting to shareholders and the company on their stewardship. However, these 

developments have not been recognized in the Companies Act. 

Accordingly, the Act should be reformed to codify both the traditional duties of care, skill and 

diligence and fiduciary duties as well as the evolving duties owed to other stakeholders. This 

statutory enactment will go a long way to assist directors in clarifying their duties to the 

corporation and thus enable them to avoid liability. Further, the interpretation of directors‟ duties 

by courts‟ will be simplified.  

The reviewed Companies Act should in addition endeavour to legislate on corporate social 

responsibility (CSR) of companies for purposes of defining clearly the duties of directors to 

stakeholders as well as social responsibility. The reformed Act should also require directors to 

formulate appropriate policies and regulations for the company‟s social responsibilities to ensure 

                                                           
487
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work place and equal opportunity for employees. The Constitution and environmental laws such as the 

Environmental Management and Co-ordination Act (EMCA)1999 require companies to conduct continuous 

environmental assessment impacts of the corporation‟s industrial actions and educate the public on the same. 
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that the legitimate expectations of all stakeholders are put into consideration. This will help to 

distinguish between stakeholder expectations and the corporate obligation or responsibility and 

avoid instances of conflicts of various stakeholder interests.  

With regard to the duty to disclose conflicts of interest and duty, the reviewed Companies Act 

should provide for the mode and procedure for making such a disclosure. Further, it is important 

to require that directors disclose the nature and extent of their interest for both financial and non-

financial transactions. The compliance by directors is expected to promote transparency and 

accountability to the company and other stakeholders which are core principles of good 

corporate governance.  

In addition, the Act should be revised to provide that the directors‟ duties are owed to the 

company alone while taking into consideration other stakeholders‟ interests. Accordingly, the 

law relating to derivative actions should be reviewed to provide shareholders with an efficient 

dispute resolution mechanism.  

In order to fully realize the purpose of corporate law review in Kenya, the proposed directors‟ 

duties in the Companies Bill should be thoroughly scrutinized to ensure that once passed into 

law, the provisions will be sound and practicable taking into consideration international 

commercial standards and the existing legal and regulatory framework so as to facilitate its 

enforcement and implementation.  

5.2.3 Recognition of the pillars of good corporate governance in statute 

The Constitution of Kenya 2010 is the supreme law of the land and it goes a long way towards 

promoting good corporate governance practice in Kenya by recognizing various principles and 
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values of good governance
488

 as well as requiring a competitive and open recruitment process for 

leaders.
489

 These values and principles include transparency, accountability, integrity and good 

governance which are also recognized as core corporate governance principles globally.   

Accordingly, the Companies Act should be reviewed to conform to the provisions of the 

Constitution and to incorporate the key pillars of good corporate governance in order to enhance 

good corporate governance practice in Kenya and ensure conformity with international best 

practice.  

5.2.4 Harmonization of the corporate governance regulatory framework 

There are different statutes and subsidiary legislation that regulate the different forms of 

corporations be it private companies, public listed companies, or state corporations. For instance, 

in Kenya, private and public companies are incorporated and governed by the Companies Act.
490

 

The operations of public listed companies are in addition, governed by the Capital Markets 

Act.
491

 State corporations on the other hand are regulated by the State Corporations Act
492

 or the 

individual statutes that establish them. Further, several corporate governance codes and 

guidelines have also been recommended to improve the standard of management of companies in 

Kenya.
493

 New legislative enactments that have been passed in the recent past also impact on the 

governance of corporations and the directors‟ duties to the company and other stakeholder 

groups.
494
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As such, the directors‟ duties in the Kenyan corporate governance regulatory framework are 

widespread and often uncertain, ambiguous, non-mandatory and lack statutory backing. There is 

therefore an urgent need to harmonize the Companies Act with the provisions of the Constitution 

and other statutes and subsidiary legislation that directly or indirectly relate to corporate 

governance and directors‟ duties in Kenya. The amendments to the Act should further provide 

that the statutory statement of directors‟ duties is binding upon directors of both private and 

public companies to ensure compliance across the board. The Act should also be revised to 

embrace the provisions of various corporate governance codes thus ensuring that they are 

mandatory and therefore statutorily enforceable to facilitate implementation of the statutory 

directors‟ duties.  

5.2.5 Qualification, induction and continuous training of directors 

The Companies Act does not prescribe proper minimum qualifications of a company director. 

Further, it is not a statutory requirement for directors to be formally inducted, trained and 

developed to ensure competence in the discharge of their duties. However, good corporate 

governance practice dictates that there should be a competitive, transparent and formal process 

for nomination and appointment of company directors to ensure effective participation of 

directors in the management of company affairs. Further, directors should undergo induction and 

continuous training to ensure that they are informed of their roles and responsibilities as 

directors, board procedures and practice and to ensure they are abreast with the current corporate 

environment and stakeholder needs.  

Accordingly, it is desirable that the reviewed Companies Act should provide for minimum 

qualifications and competencies for directors, and especially for directors of listed companies 

and state corporations. This will go a long way towards raising the standard of skill, competence 
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and integrity required of directors leading to overall good corporate governance practice in 

Kenya. The Constitution of Kenya also stipulates that the values of public service include fair 

competition and merit as the basis of appointments and promotions and affording equal and 

adequate opportunities for training and advancement at all levels.
495

 These Constitutional values 

should reverberate in corporations as well.   

The reviewed Companies Act should also provide for mandatory induction of directors as well as 

continuous training and development of directors to ensure they understand and appreciate their 

roles and responsibilities as company directors. In addition, the standard of conduct and 

directors‟ liability should be raised to embrace a dual test comprising both a subjective and 

objective test and thus ensure professionalism on the board.  

5.2.6 Enhancement of the penalties for breach of directors’ duties 

Under the Companies Act, a director may be held criminally or civilly liable for breach of 

statutory duties. However, the penalties prescribed under the Act are inordinately low, 

unconnected with prevailing economic standards and do not take into consideration the benefits 

derived by the director from the wrong-doing. For instance, directors who have been responsible 

for the insolvency of companies are not precluded from acting as directors and they may be re-

appointed as directors with the leave of the Court.
496

 

The penalties prescribed for breach of statutory duties of directors should therefore be enhanced 

to ensure they are deterrent and taking into account the modern economic environment. This may 

include suspension of a disqualified director for a given period of time during which such a 
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director should be barred from acting in any directorship capacity.
497

 The reviewed law should 

also broaden the instances in which directors can be held personally liable for the acts arising 

from the performance of their duties as directors. This is expected to lead to high standards of 

conduct by company directors and subsequently good management and performance of 

companies. 

5.2.7 Incorporation of directors’ code of ethics and conduct 

As discussed in the previous chapters, poor corporate governance has often resulted from lack of 

a corporate code of ethics for directors. This leads to non-accountability by company directors, 

partiality, inefficiency, ineffectiveness and corruption, misappropriation of company assets, 

embezzlement, political patronage and abuse of office. However, although the Constitution 

requires high standards of professional ethics in public service the Companies Act is yet to be 

reviewed and aligned with the provisions of the Constitution to statutorily require integrity and 

professionalism in the management of companies. Accordingly, the revised Companies Act 

should require every company to endorse a mandatory code of ethics for directors and other 

managers of the corporation and the amended Act could indeed facilitate the same by 

incorporating a sample code of ethics and conduct.  

5.2.8 Strengthening of corporate governance institutions 

As earlier discussed, the Office of the Registrar of Companies is short of capacity and often not 

capable of carrying out its mandate under the Companies Act. This is because there is only one 

companies registry in Nairobi that serves the whole country in spite of the large number of 

registered companies as well as foreign companies operating in Kenya. As such, monitoring 
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corporate compliance with the regulations and laws poses a challenge and therefore 

manycompanies flout rules under the Act asno penalties are meted out against them. It is 

therefore necessary to strengthen the Office of the Registrar of Companies by decentralization of 

its functions and hiring of competent staff to facilitate enforcement.  

In addition, there are several institutions that are involved with corporate governance regulation 

and they include the Institute of Directors, Kenya (IoD-K), the Centre for Corporate Governance 

(CCG), the Central Bank of Kenya (CBK), the Capital Markets Authority (CMA) and the 

Institute of Certified Public Accountants Kenya (ICPAK). Other institutions such as the judiciary 

and the Ethics and Anti-Corruption Commission (EACC) are also tasked with safeguarding good 

corporate behavior and enforcing ethics through their investigative, prosecutorial and 

enforcement roles. Accordingly, capacity in these institutions should be strengthened by building 

appropriate skills. They should also be empowered and mandated under the revisedCompanies 

Act to regulate the conduct and ethics of directors in Kenya in their different sectors.This would 

supplement the efforts of the Office of the Registrar of Companies in enforcing ethics and 

corporate compliance. 

The Government should also undertake intensive reforms towards improving public service 

delivery and thus restore public confidence in government agencies such as the judiciary which 

has in the past been marred with corruption.The Government should further be committed 

towards ensuring transformational leadership, scrutiny of the qualifications and integrity of the 

public office holders in line with the new constitutional dispensation.
498

This will restore public 

trust and confidence in government institutions and the entire governance process in general.  
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In addition, Kenya is a member of several organizations which advocate for good governance 

and practice such as the African Union (AU), New Partnership for Africa‟s Development 

(NEPAD) and the African Peer Review Mechanism (APRM). The APRM for instance, is a 

mutually-agreed instrument for self-assessment of participating countries and the APRM‟s 

mandate is to encourage member countries to ensure their policies and practices conform to the 

agreed economic and corporate governance values, codes and standards as contained in the 

NEPAD.
499

 Several review reports have been presented since implementation of the NEPAD 

initiative in Kenya in 2002and it is recommended that the Government should implement the 

findings of the APRM especially those concerning corporate governance in Kenya.   

5.3 Conclusion 

The importance of corporate governance has been widely appreciated in national development 

and international economies. Corporate governance is increasingly recognized as a significant 

component of sustainable development which in turn steers economic growth, opens foreign 

trade and investment opportunities as well as creating jobs and wealth for the citizenry. Good 

corporate governance practice is closely linked to efficiency and effectiveness and reduces 

susceptibility of emerging and developing economies to financial crisis through promoting the 

values of transparency, accountability, integrity and professionalism. This in turn improves the 

country‟s business environment, increases productivity and ensures competitiveness.   

Having outlined the corporate governance regulatory framework for directors in Kenya and 

highlighted the inadequacies in the same, it is accurate to conclude that the Kenyan corporate 
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governance regulatory framework falls short of international standards and best practices from 

other jurisdictions as discussed. As such, the regulatory frameworkshould be reviewed to provide 

for clear and precise roles and responsibilities of company directors and thus ensure that the 

milestone towards enhancing good corporate governance practice in Kenya is achieved.  

This research therefore strongly recommends that the Companies Act be revised to codify the 

common law duties of directors and their evolving duties to various stakeholders in order to 

conform to international best practice and thus promote good corporate governance practice in 

Kenya. Codification of directors‟ duties is expected to enhance accountability, transparency, 

integrity, effectiveness and efficiency of directors and management as a whole and thus reduce 

instances of corporate failures. Further the Companies Act should be reviewed to align its 

provisions with those of the Constitution, enacted legislation and good corporate governance 

codes and guidelines.This is because an effective corporate governance system can certainly be 

guaranteed by a strong and effective legal and regulatory framework and enforcement 

mechanism.  
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