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ya has always had legiziation of some tind vwich iz concerned with the conzervation

ironment. From as far back as the pre-colonial period through the colental and post-

ere have existed varions peices of legiziation concerning environmental management

nzervation. :

. ?,&enya hag alzo been a parly and =g itory to many concention: and treatiez on the

ation of the environment.

" hnle moszt recent convention signed by Kenya was the Brological Diverzity Convention
which was held in Ric de Janetro and came info effect in 1993 It comprizes forty-fwo
X and recognizes the state a= the zole guardian of bicdiversity and thevefore tmpozes a

each state to conzerve and sustamably uze biological diversity within their

1b11m- on

Kenya, having zigned thiz convention, thereby sgreed to implerent the

nendations contained therein. Thiz 12 by virine of the fact that once a state becomez a

i' té 3 treaty she azzumes the obligations and roles that arize therefrom  Snch a state deez in
1ple, prociam that if 12 inoa pesition and willing to give eﬁect to the provisions of the

i. A state should therfore assess itz own internal capacity to perform the legal obligationz
a treaty ot to adjust itz municipal law and exiziting adminiztrative machinery to discharge

obligationz of a particular treaty. The Convention recommends that its propoesals be

nplemented in each ztate’s legal, mzitutional and adminstrative framewaork



Thig study therefore aims at considering whether Kenva haz adjusied her policies and
faws in light of the recommendations of the Cony »nm n and ifoof, suggestion have been made
ag fo amendmnets which may be made to vartons Acts which deal swith brodiveraity, either
wholly or incidentaily

Indiegenous people and local communities play a key role in the conzervation of
genetic rezources. Unfortinately, their impeortance in conzervestion of brodiversity has not
been recongized  Conszidering that the lozz of bidfliverzily iz most immediately and keenly felt

by theze commumifies whoze livelihood depends difectly upon their unmesdate surrounding

1

environment, it i1 wperative that any congervation meazure, vee and/or exploeitation of
biodiverzity does rezpect the capabilitiez, roles and right= of local comrnitiez. They must be

allowed to benefit from and to value their brodivergity.

_Thiz paper therefore sugeestz recommendations which may be undertaken zo as to

and rofe of local communities i the conzervabion of

protect and enhance the vight
biodiverzity. Problems encountered by theze communittes have alzo been enumerated and

solutionz offered tor the zame



CHAPTHER ONE

AHISTORICAL BACEKGROUND OF ENVIRONMENTAL TAW

§

Before envirenment izgues became a concern 1o Kenya, many developmentz in the area,
had taken place the world over, dating from as far back az the 15th century. It 1z therefore

important to trace the development of environmental [aw from that era
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The problem ¢ rning the protection of the environment 12 net new zo that beginnings

of legizlative mterventio

decrees dafing from the

montimehis.
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Tudeing by the ziatute of the Bepublic of Dubrovnile, codified in 1277, which reguiated
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syetem and sephic and thewr maintenance,
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the compulzory construction of a public

environmental faw existed even then, In 1273 wasz the Edict on the control of uze of coal for

: o B TR RPE e P B ity the otimaiiatinn ob B T UL P S S I 5 ¢ SR S
heating houses in certamn parts of London and by the stipulation of Britich Act of 1388 on the
o o 2 Ta: 5z et lad s iz % DTS (e

santtation of the iyy f IHI & g.}l,au;és,m% o suppoze that zimilar

regulations were being brought during the end of the middie agez all over Europe’

The United Mations conference on the Human Environwnent which met wn Stockholm in

1972 marked a waterzhed in international relations. It legitmized environmental policy as a
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national agendaz where they had beew previously wnrecognized.

s
ot
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omparizon with other

United Nationz Conferencez_ the tangible reznit: of Stockheim have been zubstantial.

| Significant steps towards international co-operation were made after World War IL

1 . . e P T o

| with the creatten of United Nationz Educational Scientific and Cultural Oreanization
(UNESCO). 1 1845 Two developmentz were needed ior an international envirommental

awareness at a national level whereby governments had to be purzuaded to treat environmental

. . & i 4%
fg2es a8 regolar conceimns Recond. an m‘ti'.gg attve copncept of univerzal aﬁphca'r‘ihi"f, W as
needed. The traditional conzervation concept could not fully meet thiz requirement becanze
foens waz zeldom enlarged beyond national seeds and sconomic conziderait Itz concern

hiztorically had been with rezources defined by human culture and technology in relation to
national interest rather than with conzervation of the global environment.

The earlier aitemptz at international co-operation on behalf of environment 12zues were
ghaped more by legal rather than ecological conziderations 2o that when the Swise government
in 1872, propozed that an international regulatory commizzion to protect migratory birds in

Europe take place, it waz unzuccessful becauze other governments had taken conservation

mitiatives mainiy for national sconomic reazons

ficient, mfernational treaties had to be

Due to the fact that national tegizlation w

invoked to extend protection acrozs national boundaries  Theze treaties appear to have been
meffective with the exception of the Fur Seal Convention of 1211 They were however,

-

exprezzive of the emergence of a new public atistude toward natore and the human environment,
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pollution could not be prevenied by the

geograpincally concenirated industrial
Wesztern Enrope.

L

atates of

No zingle nation could protect it

self agamst the fal

1
atomic device

I out from the atmogphere testing

I

a1
or prevent the chemical contamination ot deprezzion of fisheriez in the oceans
and regional zeae

By mid 1950z, changes

national co-eperation zeemed probable
firat az a result of the growth of worldwic wift

vith-the general state of the environmaent
.az aresult of i

i1 el s P ils
: on Behali of the environment.

1
ited Mationz on the Human Poviromment marked a culmination of
effortz to place the protection of the Eiozphere on the official agenda of international policy
andd law. There have alzo been United Matic

sotutions. Afler the S
the General /

eleven tezojul

tions having te do with the human
environment.  The Unifed Nats Environment Programme (UNEP) Governing Council hac
alog paszed a number of annual decizions and resolutions o
Nationz activities

the foture development of Unitad
=2 Such tormulst

tionz of stamping avthoritative

ve comununity
approval on infernafional environmen

UNEP s 1989 regizier of

o

intrnational treafios List

which over half have been

(40 environmental agreements
i1 pass

of

sierence which zaw
Smee 1972 TINEP haz been very

active in the de mfupmx‘nn of International Envivonment Law

mainly through the Environmental Lavw and Institutions Unity (ELIU), a spectal vt agsigned t

0

the field " It haz helped to promote vezional environmental protection in dﬁ"ﬂlopmg countries.
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Agreement on the Action plan for the environmentally goond management of the Zambezi
River syztem in 1987 12 one example of iz succezzitl regional activilies

The hiztorieal evolution of legal reguiations of the environment haz been a function of

yott the native and s 1tmmd€' of envivonmental probiems and our viderstanding of the linkages

in the ecozyztem and m environmental strezzes. According to Doctor Bendi Ogolla, the first

manifestation of laws dealing with mnizoam ital resources took the form of “uze - oriented”

legizlation concerning =uch rezoures and, waf®r, forests and minerals

The accelerating pace of exploitation of envirommental rezources, however, created

1

v f.;i

new ricks such az the depletion of non-renevwable rezources and the ureversible degradation of
renewable rezourcez To cope with thezs problems =istez began to develop ‘rezource -
oriented” legal regulation: basically directed at long term management of rezources, the

t—-\

,_!

maintenance of a zafe minimum steck or the attainment of a maximum sustainable yiefd” Thece

lawe concerned bazically the conzervalion yecource? ziich az forests, fizheriesz
wildlife and more recently. gonetic regouroes

The vltimate concarnz of environmental law, are to provide a regulatory framework for

those human activities which entail the

and support normal aconomic and zocial life and to provide objective legal theory to explain
i AL A

and gnide the path of [asv 1 envirenmental management ™

nomiic and zocial or which, i summay,

Human beings teday live with major ecor
originate from:-

a) Air polivtion
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esgtruction of =01l and water
eneration of stupendons levele of noize

Ag 3 rezult of 8 11
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= curvent generations are damaging the natural baziz that

tte their ovwwn welfare and begrudging future cenevations the benefit of the natral capital
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which to make a go
megzage s poignanily expresszed in Oueen Beateix's christmaz meszage to the Dutch
e thue:

“The earth iz 2lowly dying, and the ine Wil:ét?&i’{:a’f. - the end of life itzeil - 12 actually

becoming conceivable. We human beings have become a threat to our oven planet ™!

The complexity of environmental problems dictates that for any given country, a well
%g;leci scheme of environmental management, with ciear policy, law, implementation and
ieing machinery, zhould be 1 place.

In the caze of Kenya, hardly any policy or lasw designed for environmental management
road terms, exieted in the early colonial period. Af that time, one had to resort to contract
tort az the main branches of law which involved zome meazure of environmental concern.
o L AT =

that time and to the Tumited zeope of s efficacy, envirowmental law waz ezzentially a

ate law concern as it wvas not known to the main branchez of public faw.

[...J.
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HISTORY OF ENVIRONMENTAL LLXVE IN KENYA

It has been azzerted that the hiztorical evolution of Kenvan Law relating to natural
2
ez general and genstic rezources in particular, was inimical to the rize of a
ervation ethic in the conntiy

lawe on natural resources are ehill snderdeveloped and were especially vnderdeveloped

. e
g the early years of colonializm. But conzervation 1z zomething that haz always been a

ern of these laws az will be = Pen in the full accomnt of development in thiz area

1

The hiztory of enviromuental law in Kenva shall be looked at in the context of the

e

culture, there waz a preference for imported crops and trees species. The early period of
pialization guaranteed the availability of land for agricult 31 production. However, jand
not ugefol vnless aéccvmpaﬂie«;% by zuitable genetic rezources that could be effectively
ed into agricultoral yield

In 1901, theb Commuzzioner of the Protectorate, Sir Charlez Elltof, produced a report on

protectorate which identified zome of the crops that conld be grown on the coastal sip.

(I
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included cinnaron, coros. cardamons . vamila: zizal and ramie. For Ukamba Higlands,
gested Luropean finute, cereals vegetabies tea coffes, cotton and tobacco.

2 zecond report {1907 - 03} Elliot strezzed the need to zet up a large =cale

ng i Enrope and rezearch wae requured fo adapt the crops to the region.
¢ concernz the profection of forestz, the Bast Afvica Forestry Reguiations of 1902

ere infroduced and they declared certain areaz of land to be protected forestz.  Theze
| !

ilations became the 1942 Forest Ordiance, after =everal amendments. Thiz ordinance waz

prehensive iegiz:iative baziz for the establichment, control and regulation of forests, forest

and forestz on unalienated zovernment land.

 Asregards wildlife conzervation, the ereation of national parks and rezerves in Kenya,

= influenced by the ideas of Hermann Von Wissmann™ . the German High Cemmizsioner to

Aftica. He suggested that national parks and pature rezerves should be created 1n Kenya

other Fact Adtican ¢ ountries 1n order to turn large wactz of wnpreductive land mte

NOMic Uge.

During the 1900 London Conference, number of wildlife rezerves were establizhed in

hern and zouthern Kenya  Hosvever, the management rezimes instituted in the rezervez did

t enhance wildlife conzervation

[
%]
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n 1970, the Game Department waz cre e the management of wildiife and
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fing activities. The Department waz empowerad to grant licenzes {o
do huntmg of garoe wi the protected areas.
n 1909, the Game Ordinance created two game rezsives. namely ihe Northern Game
nd the Southern Game rezerve. The East Afiica W ﬂa Bird Protection Ordinance of
te ed for the protection of all or zpecified birds 1 any declared area. Together with
Game - Ordinance, thiz statute formed the foundation of future wildlife laws in Kenya.
1
119?3’ the zecond International Conference on wildiife conzervation teok place in
1
aﬁev it, there was general agreement on the principle of establizhing and
* pational parks or other permanent sanctoaries. To thig end, and Ordinance was
in 1937 to amend and conzolidate the law relating to the protection of game animals and
e countiy.
1945, following the Report of lhr: Game Policy Committee appointed in 1938, the
onal Parks of Kenya Ordinance was establizhed az a tegal mstrument for creating
ig the congery atton of wildidfe under parks. The eztablizchment of the Ordinance was

on the United States of America (U5 A) syztem of prezervation of wildlife whereby,

| procedures, certain areaz could be declared protected land for the prezervation of

1948, the first national park in Kenya, the Nairobt Royal Park (now Nairobi Natftonat

i.,.. G oF

created and in 1945 T 1 Gedi Mational Farks were created.

_,:
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Renya attained political independence in 1963 it inherited not only the fegal and

nes, but alzo the methifutional and marn agement systems of Cthe colontal past.

B |
L

four national parks and =ix game recerves that were managed through policing to
e over - exploitation ol big =pecies anmals.

 colonial law on genetic conzervation and management was therefore strong on

ection and both fauna and flora but had the following ommizzions -

'ontie: in rezpect of what was to be azzigned fo any given area or locality.

olonial law failed to develop a legal regime to regulate the utilization of animal

ietic resources.

FOST - COLONIAL FRA

The legal regime az far ag flora waz concerned, remaimad the Forest Act of 19421 The

135

lture Act'” wag enacted in 1955 and it empowered the relevant minizter to take measures

oduce forestz on private land.  Otfher inzfitutional innovationz of 2 quast - legizlative

V'C.'.
r included the ereation of the Permanent Prezidential Commizs

oil conzervation

orestation in 1981 and the mvocation of direct Presidential powers to confer protection
k]

zpecified plant  For example. i 1986 Prazident Daniel Arap Mot declared the Alee

N = 1€
g protected to stop the commercisl exploitation of the gpecies ™

i=



s regards fauna, the legal arrangeiments exizhing in 1926 continved unchanged until
the wildlife {Conzervation and Management} Act” was paszeed, repealing the
l Parks of Kenva Act and the Wild Animals Protection Act. Tn 1989, the wildlife

ation and Management) Act wwaz amended to extablizh the Kenya Wildlife Service az a

the field of agricuitural developraent, the Seeds and Plants varisties Act of 1972 FF

ted. It establiched a legal framework f@r the regulation of =eed frade and plant

It was intended to conter power to do the foilov

0 0 fhe t{u“,zmu

"'!x

Regulate franzactions in zeads ! ]
Establizh an index of namesz of plant varieties,

Empower the impogition of vestriction on the introduction of new varietiez

~Control the importation of zeeds
- Authorize measures to prevent mjurious croge - polluiton and

Provide for the grant of proprietary rights to perzonz breeding or dizcovering new

(1
3

vatietiez.

;ﬂmg for the first time, a legal tramework for the management of plant genetic rezources

pozed to t:vni_’y’ CONSEry mv them waz infroduced n mﬂﬂ\, .

' @IODIVERSHY CONSERVATION

~ Scienfistz define biodiversity at zeveral levels: genetic diversity, the variation betiveen

nn

and between populationz within a gpecies; zpectes diversity, the different typez of

1
-
T

.
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imals and other life forms within a region;, and comnunity of ecosystem diverzity, the

ofhabitat foimd vithin an area for example grazsland. marsh and woodland ™
Practical value can be atiached to biodiverzity at each of thesze levelz  Genstic

important in corn cropz for instance, becouze the vnique characteristics of zome

- Species diversity provides uz with a host of wild and domestic plant, fish and animal

uzed for medicines. cosmetics, indostri® productz foel and building materialz, and

o other things. '

Diverzity 1z important in ecozystems paﬂi becauge of the human services they provide-

ing water, oaz_nutrientz and other materialz.

~ Habitat los= iz conzidered to be the biggest threat to biodiversity ™ There are estimates

w much natural ve egetation has been converted to human uze since Eoropeans first arrived

America. The effects of thiz fosz on mammal speciez diversity iz of particular
Habitat fozz takes zeveral forms: outright losz of areas used by wild gpecies

rac tion for example from goil erozion, which deprive native gpecies of food, zhelter and

2,

ng ateas; and fragmentation. when native gpecies are zqueezed onto =mall patches of

N

N

thed land sumounded i D areas cleare culture and other purpozes.

».
b
r"nJ
"

i r-:
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Concernz over the increazing loss of biodiversity have thetr rootz in the 194027 The
- of the World Conzervation Union (IUCN) helped to raize concernz over the lozz of

eme and zave the concernz insitfutional backing. The witiatives of the United Nationz 1n

[
b



g were iater acticuiated in the 19702 at the Umited Mationz Conference on the Human
ent and in scientific publications

The firzt zignificant efforts fo bring to the centre of the international community the
1 —— B

of identifyng and 1nztituting long teim measures fo congerve biodiversity, were made
World Commiczzion on Environment and Developmenbt (WCED)Y headed by the Prime
ter of Norvway, Gro Harlem Brutland. While it addreszed a wide range of environmental
om climae change to zo1l erozion, the WCED cave zignificant aftentien to 1zzues of

atiy.  The WCED, commonly referved to az the Brotland Commigzion, brought o the
¥

traamm of public policy and mternational politics| izzues of biodiverzity management that

- zome fime been confined to zcientific dizcuzzions,

=2

QD\AS&(\;O:)‘LW
-~ There are two management-level approaches to biodiversity conversation: protecting
£ by Yy Conversaio 5

dval epecies and populations and protecting the habitats they live . Measzures include
g legal profection to individval species, developing management plang targeted at

sity conzervation, that iz protecing ammal and plant populations in

it 8d P o

ity conzervation seves both as insurance against the logz of genetic

d gpecies diversity in the wild and az a zource for ncazeional releaze to re-introduce o

lgter wild populations

e, M



S PARTICIPATION ININTERNATIONAL TREATIES

 Ag stated by Professor Ojwang, the most obviovsz mode of state partaking in

of a particular trealy - =ignafiwe, ratification, succeszion, acceszion, adhesion,
Z@pprwal_ﬂ confirmation and otherz = When by any of these procedures, a state

tty, if thenceforth azsmes obligations which, by duly fulfilling them, it promotes

. . &
pent and sffeciency of infernational environment law.

haz either zigned or become party to fventy five envirommenatal treafres,. The
' 1

ed with biodiverzity conczervation are -

ational Convention for the Regulation of Whaling (adopted at Washington on Ind
ember, 1946). Kenya's party «tatuz i thiz convention entered into force on Ind
mber. 1981

vention on Wetlands of International Impertance especially on Water Foul Habitat

adopted at Ramzar on Ind February, 1971). Kenya acceded to this Convention on

ne Sth, 1990 and it has ai;’eady secured the hizting of Lake Nakuru National Park, a
wle of Tnternational lioportance”™. (in
dance with Article 2{1) of the Convention

wa has been active on Wetlands conzervation for some tie and is corrently

ica’s reprezantative (with Tunizia) on the standing conmiftes of the Ramsar

ention



te the suztainable uze of its componentz and to encourage equitable
in the benefits arizing from the utilization of zenetic resources

 gigned the convention during the Rio de Janeire “"Earth Summat” on June 11

It iz to be hoped that che will become a party to it

]
o
—

However, Kenya has not become a party {o

the baziz of Eenya's national environmental oblizationz. For example, the

o

ntien on the Conzervation of Migratery Species of Wild Animals (adopted at

hon June 13, 1979). ilt’s object 12 to profect thoze zpecies of wild animals that

ate acrozz or outzide national boundaries.

in coﬁclus:im, it can therefore be zaid that environmental management became
y

neem firom an early point i huefery. 1t exigted w the colonial era m Kenya but at



it was more of an incidental rather tha real concern for the conzervation of

ment 1t wae actuaily in the 1870s that fhe real concern became an igzue of
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S POLICY AND LEGAL FREAMEWORE AS REGARDS THE

CONRERVATION OF GENFTIC RESCURCES

: of genetic rezources stems from three considerations, namely -

atid aritmal zpecies ave a zource of many of the bazic necessities of human life

god, energy, industrial chemicals and medicines. These rezources have to
evbeing in existence tfthey are to be uzetul,

odern developments in biotechnelogy, wild genetic rezources are constantly
.‘d in breeding programmes to improve agricultural field and enzure resiztance
gt dizeaze and adverze chimatic conditions.

bl

e of ecosyetems i dependent on the coatinved availability in the right locations

d quantities of the various plant and animal zpecie

areszult of the afore-mentionad, it goez without zaying that genetic rezources need to

d for the purpozes of zustamable development ” why meazsures have been

engure the conzervation of the same. Kenya's policy and legal measzures, as far as

ntal management in general. and biodiverzity conzervation in particular, 2

are not contamed i one bedy of policy document or ztatute of law. They, are found

o
(]



POLICY MEASURKS e

3 : T g g R oo s, S D b
Segzional Paper Number 10 of 1263, Aftican Sccializm and its Application to

in Kenya emphazized the need to inz titute and implament policies for promoting

nmental management in general and biodiversity conzervation in particular. The paper

“The heritagze of fiuture generations depends on the adoption and

& natural regources and

implementation of policies dexignec
| create the phy=ieal envivonment in which progrezs can bé enjoyed. The

thoughtless destriiction of forestz, vegetation, wildlife and productive

Jand threatens oy future and st be brought under control™
The paper however. did not provide zpecific technelogieal approaches for undertaking
vironmental management thongh it provided the fiset policy expression of the post-colomal

gimes recognition of the role ol hiodiversity, i economic growth,
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d firom the Conference. Thouch it recogmzed the lack of a coherent institutional

plementing envivonmental policiez thiz pelicy document alzo f3ils te clearly

g role of technological change in environmental management .
1876 - 1989 Development Plan provided a more elaborate approach to
pfal iszuez. It attempted to integrate environmental concerns i al the programme

wested. The pian stated that “[ajnvirbnmental conziderations must come to

gvelopment decizions taken at every level from family to the Government™ It alzo

d that wildlife conzervation zhould be enhanced in order to promote tourizm.

it it fatled to provide =pecific

.L"‘

technological approaches for environmental

pent in general and biediversity conzervation in particuiar

zgional Paper Mumber 2 of 1976 provided national policy for wildlife conzervation
l

gement. Itz major abjective wae to promote measies “to prezerve in a reazonably
il state examples of the main types of habitat which are found in Kenya for aesthetic
fific and cultural purposzez™  The paper sirezsed that the counfry would invest

po-econoinic rezources in the conzervation and manageinent of wildlife rezources through

etablishment of more national parks and reservesz where necezsary.
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F 1986 on Beonomic Manag

dpohicy meesures fo suides national developrent to the next century, proviced

ez of enviroinnenial man

#8 wvas becosuse the paper was pr 2 vwhen the countiy had juzt gone

pl

act that zome of the

ber

1t
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Peconomic problems. It did how

i6ies it propozesz, would vesult in development activities that would have 1impacts

®
teal baze and would vemnit in the degradation of biodiverzity. Tt therefore «tated

0

anagement of water catchments and soul conzervation would be more urgent

1

an recognized technology az a cructal factor &
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i manageiment Th ic chapter dealing with envirenmental

3

cognizes that envirenmental degradation and the conzequent lozg of brodiversity

7:‘ i : T Syt

g progpecis for economic growth and development In order to deal with the

12 of environmental degradation and lose of bodiversity, the plan propozez a number of
They clude -

det'hl\mf' exfensive a‘-—t“l“t ezt i and reforaztation progranpnes and the

ablizhment of forest estates nzing woproved geymplazm and,

In order to enzute the conzervation of fizhery and marine resources, the plan
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fan further addrezzez wildlife conzervation measurez. It provides that the

= S =& = ¥ . s e grapea die e s greuia BT s sl esas s ey el o
gcientific rezearch in order to promote conzervation and management of

rzal areas {o parks and rezerves

= zuch az the rhine and

plan however fails to provide for the training in zpecific scientific and

Decvees
ze are actually policy measures which have a legal effect because they are
2d by the Prezident. Thev came into being 2z a rezult of the nability of the current
to ofter effective protection for conzervation of genetic rezources.

plez are -

It

Fod



late President Jomo Kenyatta declaved about 390 ki of tand in the
area az excluzively for wildiife conzervation

tegident Mo deciared the Aloe zpecies protected, 2o az to stop it

explottation. The Aloe haz m the recent past been a target for zcientific

secauze of its medicinal properfies.
gidential declaration zhows clearly that there 12 a need for legizlation to protect
: . U s .
3} ,etlc resoure Although it 12 uzefisl, conzervation by decree 12 not morally
the necezeary iztitutional arvangements to enzore that piantz are protected.

7 oo

1

h decizions tend to protect specific plants inztead of dealing with the broad area

2w caf pia’ a4 Very ceniy role th the conservaiion and mana agermeaint of gene tie
12 12 becauze it iz ap especially =suited zetence for thiz role because it iz fatlot-
70 and co-ordinate zoci: al. extonnmu and biofegical phen a and procezzes to

goalz and objectives. Tiwough the mechanizm of the law, protection, montforing

| of genetic rezources may be exercized, az well as the proper management of the
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Uthongh a 1arge body of Taw exists to protect the natural rezonrces of (wn',"i rery litile
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encies in it. o fact, formal enforcement 12 practically mokaown

I8 etudy did not reves! a single prozecution under the relevant
n the past decade™. - B
£

,'Law-; of Kenya, there 12, not any one compostte or gpecific legizlation on th
at iz, an environmental low, Howsver, different Acts of Parliament touch on

¢ . - - 1
ez and theee chall be looked at under the following headings™ -

2ources

oprces —

b

fic rezources

'T'Ihn’ J{Ejicul‘me Act iz the principle land nze =tatute and it covers zotl
cand Agricultural fand nze in general Adthough it does not specifically provide

tvation of crop genetic rezources. by providing for the conservation of the zoil on

‘

oy .

2 grown, it indirectly confers protection on such crops.
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g of vegetation. Furthermore, the Minizter may make rules requiring,
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P
l

and, protection of zlope

sty
n"x

roliing the afforestation or ve

of the drainage of land including the repair of natural or artificial

L]
o

moval of any vegetation which has been planted 1n contravention of orderz,

seenpiad land and prohibiting agricultural activities, including depasturing of

The Minister may alzo empower local suthorities to make by-laws for purposzes
of g0l fertility and prevention of zoil erozion. Thiz he may do, subject to

with the Minizter rezponzible for Local Government and the Director of

- The Agricolture (Bazic Land Uzage) Rules jzeues in 1963, prohibit certain [and
5 hl~.:=h, to enhance zotl erostion. It prohibitz cutling down or destroying vegeatation
ng of livestock on any land where the =i 5 per cent, except 1f the activity iz

icultural officer. An authorized agricultural
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 in writing, prohibit the cultivation, entting dewn or destruction of vegetation on
fwhich the zlope exceeds 20 per cent. The Riles shipulate strict regulation on the

o)
fion of any land whose zlope 12 between 12 per cent and 35 per cent when the zoil 12 not

¢

protected from erozion.




stection of local plants against dizeates and pestz 12 provided by the Plant

'

hich was introduced in 1937, 1t iz described as an Act of Parliament to malke
the prevention of the introduction and spread of dizeaze destructive to

e for the protection of local plantz agamszt thosze peste or dizeazezsvhosze

ned by the Minizter responzible, to be difficolt to control or eradicate. The

1 ¢ o ek P - 2 -
The penalty for wilful infrodiuction of pe dizeaze 1¢ a fine not exceedin

r"[n
o

or imprizomment for 4 term not exceeding zix monthe™  The Minister alzo has

frof the importation or exploitation of srticles likely to zpread pestz or dizeazes™

The Grazs Firez Act, which wagz introduced in 1947 requires that permizzion

F

byth»: authorities, befors anvone which 12 not hiz or her

23

The Director of Agriculture has poswer to prehibit the borning of vegetation™.
thiz law lays more emphaziz on property rather than on rezource congervation.

The Wildiife (Conzervation and Management) Act alzo protectz plant life
arate provigions of the Act are relovant -

[he Direcior of Wildiife Service iz empowerad to reserve or zet azide any portion of a

v as nurzeries for
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onal Rese rve of

ing the zecurity of

ife conzervation area.

ely infroduce any anims

T3
1

The Seeds and Plant Varieties Ac

2 » i O o S, - . SR, (S [T IS, == . ey o8
for the tegma o of zeed irade and }..’m1xt weeding, 1 was intended to confer

ine

e
-
o

of names of plant vari

pozittion of restriction on the mbroduction of new varietieg,

ez fo prevent injuriovs crosz-polimation, and
giant of proprietary vights 1o persons breading or dizcovering new varieties,

time. a legal framewerk for the management of plact gensfic rezources, az opposed

of genetic rezources whose valtue 12 ¢hilf unkmowwa. For example, the S-capital of Noxious

e Act’” which was introduced in 1943 to protect agricoltural crops from weeds. It ig

[N
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Up to 1976, Eenva’s wildlife legizlation had itz baziz in two main enaciments namely -

oyal Nattonal Parks of Kenya Ordinance 1945

Wild Arumalz Protection Ordinance 1951

Whey the country atiamed Independence, both toxtz were converted inte Actz. Wildlife
waz brought under one and the zame cerjee ofpmvisims by the Wildlite (Cenzervation

d Management) Act of 12 Febiuary 1976 The Act has received several amendments notably
j i the Wildlife {Conzervation and Management) [Revocation of Dealers™ Licenzes] Act,

178%  The Iatest amendment waz in 1290 Rince it waz adopted only 2 years afler the
‘anvention on International Trade i Endangered Species of Wild Fauna and Flora [CITES]
Kenya deliberately built mfo if the key provizions of the Convention.

Py

caters for the profection of nature rezerves. The Director of Wildlife

The \‘,

v
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Management may et azide a zection of a national patrk foir nze az a breeding place for animals
of as nurzeries for vegetation™  Section 15 (1) provides for the protectien of animals and
vegetation in areas adjacent fo national parks, national rezerves or local =anctuaries. Thiz has

gignificant implications for genetic rerources zince it can be sued to protect areas that do not

fall under the strict jurizdiction of the wildlife and forest legizlation.
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gter aizo has poswwer o deciare aiy area &4y iand fobe g wu(llhe conigervation

:

ton iz intended to profect wild animals in their natural habitat, Combined

g fo controf and reculate mntmc L these provizions are infended to guarantee

40 their natoral habitat

TIC RESQURCES

2l regources are important in Kenya @y the suppiy of

5 € Sp timber and fuebvood that they

il a2 the indirect benetits that they confer. The [after include the protection of

1 =

it catchment arens and the provizion of nafural forest prodocts

o)
e

r-rJ

2 act az windbreaks redocing the tmpact of heavy tropical raing on the =2oil

33

ogether with their rooting network™

-

ith their canopy and holding the =il particles
1 (3d - . s

he Forestz Act™ iz one of the major {aws in Kenva which deal with genetic rezourees.

roduced in 1942 =0 a2 to conzolidate the various piecez of legiclation and regulations

hg the uge of forest rezomeez The Act’s uriediction covers Central Forests, forests

He can thereafter vary the borders or declare that an area has ceased fo be a forest

 the meaning of the Act

* The Minister alzo haz power to declare a forest ares of a Central forest or any part

to be a nature rezerve for the purposze of prezerving the conztituent natural amenities
flora and faima™ . The Mihister can also revoke the protection. The law prohibits the



ig, injuring | grazing aid remoeval of forest produce or the dizturbance of flora

he permizzion of the Chief Conzervator of Torestz. Such permizzion 12 restricted to

of the natural flors and amemities of the 1ezerve™. Thig iz a zignificant provizion
does not alfow commercial utthzation of any forest productz. Honting and fishing

rohibited m the rezerves except where considered necezeary to kill any species for
It

@ management” '

 officer empowered by the Minis ter and with the conzent of the Director may, if he iz

dthat a perzon has violated this Act, “accept from that perzon a sum of meney by way of
engation for the offence together with the forest produce f any, in rezpect of which the
mpatable value to
Alfthough they are of conziderable tportance to | a, they have been lezs

dldlife. The coastal rezources gre of value in terme of tourizim, fisheries and az depositories

of a rich marine biodiversity parbeularly alonz the coral reef which iz zecond only to the Great



N

L injuring | grazing snd reneval of fores of flora
;‘permission of the Chief Conservator of Forestz. Such permizzion i¢ restricted to
it of the natural flova and amenities of the reserve™. Thie iz a a zigniticant provizion
';«dée'svnqt allow commercial utthization of any torest p;t'educti:. Honting and fizhing

S

ibited in the reserves except where conzidered necezeary to kill any species for
L1

 management” '

¥ perzon who iz found with fores

ve that the product 12
gt product, that 1= be 12 presumed gutlty uotil he can prove that be 12 nnocent. A

Minister and with the conzent of the Director may, i he iz

d thiz Act, “accept from that pe

kS

or the offence topether w ﬂu :hf forest produce if any, in rezpect of which the

: hag been committed . Qut of the amount 2o collected muzt be of comparable value to

Although they are of conziderable wuportance to Kenya, they have been less
zized in government development and conzervation policy than foreatry, agriculture and
ife. The coastal rezources are of value interme of tovrizm, Heheriez and az depositories

ich marine biodiverzity parbeularly along the coral reetwhich iz second only to the Great

ier Reef az in international biological rezource



nd water rezource: are concentrated in Lakes Victoria, Turkana, Baringo, Naivazha,

ita, Bogoria and Magadi. The regonrces are umpoitant for infand fishories ag

“birds and as sources of water zupply for the surrounding communiiies

o

environmental damage that iz being done to theze rezowrces iz through vnregnlated
1g dumped into the water bodies through zoil evozion for zome lakes, over-fizhing

‘opriate fizhing practice= and land drainage and troduction of maricoiture 1w some

d ) 5 40 5
cheries rezources fall infe tve eategories - Marine and Infand™. The purpoze of the
' 1

2 Act iz to provide for the development. management, exploitation, utilization and

tion of fisheries and for counected purpozes. The Principal Implementing Officer

2 both the marine and indand fizheriez. He

foned
i)
i)
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]
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Act iz the Director of Fizheriez wha

owered by the Act fo troplement measures appropriate for the preper management of
ez including inter alia, zeazonal fizhing requivements, zonesz or ecologieal areaz where
@ iz prohibited.

All pPi"OﬁE‘ engagzed m dizhing, except thoze {izhing for consumption, are required to be
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FOIEONOUT of nosious subatanos:

i of dizabling fich 2 ctoicily probibited by the Act. Vielatorz are liable to a fine

nt of the Fenyan marine vezources and the envirenment by prezeribing the limits
dgdiction. Further. the iaw empoveers the Minister {0 make rezulations for inter

ratection of the marvine enviconment and regniation of exploration and explotiation of

e Wildlife [Conzervation and Management] Act « applicable to the marige

nt via itz provizion that the Minizter may declare a stven area to be a marine park.

distingmizhed for thew colowful and exotic specins of flora and fauna, fall under the
on of the Kenya Wildhife Service.

7 T

S0 far, marine national parks have been declared at Malindi-Watamu in the North

[a

Kicite and Mpungutt, off Shimont and Vanga in South Coast, and South [=land WNational
',dCentral Izland Mational Park in Lake Torkana Unauthorized hunting in theze parks 12
‘. fed Violatorz are hiable fo a fine not leze that Kehe 5 0005 and net more than Hehe

= and/ox imprizonment for a period of not les= than 6 months and not more than 3 years
it without corporal pumizhment

Protection of genetic rezonrers con alzo be eveked, althaugh albeit indirectly, under the
ities and Monuments Act™ which was introduced in 1983 Thiz i2 becauze the Act

P

g that the declaration of a monument wonld include “a gpecfied zite on which a buried



livestock
thas zo far been made fo protect genelic rezources vader thiz Act. It wonld
strengthen thiz Act to cover plantz. animale and microoreanisms of national

. & : : : :
12 would fit info the porifolio of the Office of the Vice-Preaident which now

for the conzervation of brodiversity.

alzo exizt other statutes which are imporiant

i

4 PR ot e . T YO WY .. ..
thi* Chief = mmh”im Aet” vests extenzive POWErY in adminiztrative otficers
e orders to be obeyed by perzons rexident i, or for the time being within thetr
The powers include infer alia, the conirol of cufling frees for timber the

of wagteful destiuction of treez and the control of grazefires. Moreover, the

X

tion with the conzervation of natural recouresz.

it, biodiversity under wetlands= can Lw congerved. It empowers the relevant Minister

...... .i.

g fo declare specific wetiand avan that sre threstened by human activities, protecied

e A

it areas for puiposes of *\,1:‘.~’f.ij..’;i'\iilg the ccozystems”

e
.t
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L it can ve 23id that a h'uug_n mers

f'ctiy, directly, incidentally or by any other mieans. conzerve biodiversity,

‘@ zingle envitoninental iaw to be enacted which shall have the conzervation of
one of itz principle s Suchan Act should aleo incorporate the

of the 1992 Biodiversity Convention ezpecially az regards the conservation

1 . S N : . ~1 _ .
ez which are being depleted at an slarming rate.



ations to meet their ovvn neads &

1t KEH},B, sovernment Printer, T"lit ﬁOi p 39
of Kenya (1976) Seszional Paper no 3 of 1976 TPolicy on Wildlife Management in
ernment Printer, Nairobt

0 - _.Of Eenya (1886} Sezzional Paper Mo, 1 of 1986, Feonomic management for Renewal

3

govermnem PFripter. MNairobi

of Kenya Development Plan 1982 - 1993 Government Printer, Mairobt Pp 169 - 191

jou attempts fo vze decyess include a declaration by the Prezident malaag it illegal to cut

azetfication 1z adopied from Muchiru, 5; Conservation Species and Genetic Resources:

GO Action Guide (MNairebi, 1985, The Environment Liazon Centre) p. 10
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Lawe of Kenya

ap 324, Laws of Fenya

(1), bid

*._70 (2) Chapter 379 Laws of Kenya

azsay, C “Legislation on Wildlife and Protected Areas in Aftica’ Food Agricultural
Jrganization of the United Nationz, Rome, 1984
Section 9 (2) Chapter 279 Lawsz of Kenya

att IV Tbid
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ite and Unmet Need= of Biologiesl Diversity Congervation in Kenya, prepared

divereity Unit (Mational B iuﬂeumi’ of Kenya} and Metro Econemic Limited,

of Kenya

view of the Policy Framework and Legal and Ingtitutional Arrangements for the



aze that local communities have developed
Itz role in the conzervation and utilizatfon of biological diverzity 1z immense. It

of food and medicinal plante. dnimal movementz, eyelical climate patterns

i culiiwez have lived with and zustainsd themzelves from and conzerved and

Ty

vledge may therefore offer the needed opiions for fitre b

,,..

wediversity conzervation and

Yettoo offen, local ¢ mum s hav not been oo : zulted or n}’; i,e ix
and programmes.
Conzervation of biodiverzity outzide protectad areas depends on the goodwil] of the
gal communitiez With increa on iand and rezourcez. communiiies nead to
itized to the importance of maintaining rezovrce suztainability. Thig can enly be done

e

Although commumnities are vzially depicted o be the cauze of babitat destruction,

N RS (R s FRNNE SUSRONEE PRI, RSO S .- SO - -
= have had ilE};‘_,ati\-‘*: impacts on inGEe Who a8 mMargit ail:«r: hav mx fout acc

land and natwral rezourees. Finding seceptable alternatives can therefore only be poszsible with

heir foll participation in problem =olving and decizion making

e
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w socigeconomic shructures of

e wntimate hink between

i
N,

srent conntries of the world”

'-, Pronoung ed i the vaijons
fe activifies rites and vitualz indertalen by the local commuonities. Traditional zocio-

activities of the communities are to a large meazure, dependent on the avallability of

range of plant and antmal biclogical rezourcez. The fozz of biodiverzity therefo
#

bl

2

o

i

ey

erozion of the cultural and sconomic bazes on which the local comimunities’

1

LE OE INDIGEMOUS COMBMUNITIES OM THE INTERNATIONAL SCENE

The role of indigencuz communities zhall be looked at from two azpectz namely:-
= o &

Indigenouz knowledge of fauna

b Indigenous knowledge of flora

INDIGENOUS ENOWLEDGE OF FAUNA

- Afiican herders maintain genstically &i ary the composition of the

o match local environmental characteriziics. Such kanowledge among pastorafists helps
) adapt to their envivonment in "'1"5 that enhance long term conzervation’ Seazonal and

t daily movemeniz of herds betiween pasturazes helps prevent over-nse of a zingle

‘e biomaze. Herd diversification, that iz, caitle, goatz, sheep, donkeyz and others, ensure

4



sence of both browwsers and grazers and reduces the probability that zingie dizease will

=chiigues to maintain stoc

agforaliziz’ i

4 zuperior to

e commercial vacoines administered in the tats, as the latter vaccinations offen

£
2z of the tail’.

Fivestock reproduction i mmmuh d by zome groups. In the Bahel, Tnareg

; 1

lge of the tining of the sheep reproductive cycle and its refationzhip to that of the
nal cycie gives them conziderablie control over stock breeding. The Tuareg are abis t

r
- £

ps forest zones, Some himterafarmers in Zaire conzerve torest rezources by

ng hunting during the dry zeazon to “let the smimals rest” votil the next rany zeazon.

trap game during the hunting 2eazon, again

alzo rotate the zechions of Torest in which they

eitly 2o as to “let the antmale reat” or lef them “give buth™

INDIGENOUS KNOWLEDGE OF FLORA

~ Locai communitiez do utilize a wide range of genetic rezources in their gocio-economic

‘

vities, For example, the Amerindian people

1.,,

e more than five hundred epecies of plants®
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their farms. Thiz not only ensures diverai ez but diverzity o
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America, farmers have developed one hundred and forty-six varieties of potato
i

abriizhed cultivated varieties with their wild

azed on the knowlsdee of the genetic traite of the
local farmers zelect varieties according to specific fraite expressed by

ce. abifily to withstand high moistore, dronght resistance, zhape and tazte and

al communitres i different regionz of the world have slzo developed knowledge
or conzerving plants which produce recaleitrant seeds. Such conzervation iz

i home cardens and plant= include mdigenonsz vegetables.

|TQ

ome gardens are nred to conzerve sterile ftuitz plants for example bananas™ and plant
@ that have medicinal propedies or are of religions value. For exarple, the Hoastec

2 of Mexico conzerve a wide range of medicinal plants in home gardeng”

nieme for promotfing zeed banking in order to conzerve a wide orange of traditional

2 The farmers have coflectively onnnity seed bank'?. Thiz effort i
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fomnnniies

elected by the Tigray farmers are stored under special containers that are

X

1

of have low moigtine content. The zeeds are then invested in the custody of focal

on. The women occazionally sun-dry the zeeds. They alze grow samples of the seeds in

dens to enzore that the stored see eds 1 ia'i 1their regenerative potential. One important
the Tigray form of inztituiional organizational 1@ that 1t fhetlitates easy shaving or
of zeeds among the farmers and even eutzide communitiez. One chaone] of seed

) l“ the “practice of offering a portion of the best selected seeds az gifts to the poor in

tion with the Saint Mary celebration i the Orthodos Chureh!™

Generally, African cultivators streze food dive and zecurity over mgh productivity

S 4

fesource m anagement. Their techniques include carefblly managed crop species and

“diversit cshing dates, mixed cropping, relay cropping
ar mixtures within plotz and the planting of zeatterad crops ina variety of

'
7

mvironment. They also have mmwercus inzect conivel technigues. Coltivators pze

weed and

ez such as iter-cropping, to sialah
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Ihiz ensured nature rezerves in particular areaz. However, the vest of the
az alfowed to get wood and medieinal piantz form the peripheral areas.

the Luo, the place wher rominent perzen wag buried became zemi-sacrad
. afp

Soch ares w

vever, az the population increazed, there wae need for more land and the practice

d out.
0
Kikuyu community, pravers were condnucied under a zpacial tree konown as the

s allewed to cut it This
& precervation.

h modernization, most commonities have abandoned their coltural practices and this
creazing lozs of biodiverzity. There has theredore arizen the need for local peeple
'ded that they need to conzerve the brodiver=ity around them otherwize Toture

e chall not be able to suziain themzeives. The efforts for doing zo have mainly been
ed by Hon-Governmental Orvzanizations (NGOz) which have environmental

g2 thew principle atmg The following provide examples of what zome communities

There haz always been a close and reintively harmontous aszociation betern

agal and wildlite. Az Doector David Westera pul i L e

o1

him



fgues once labelled “promitive” have been vindicated by modern social

nother example of appropriate traditional practices, the ancient technique of

it se - . 15 . -
. haz more recently become known g2 “mimtmum tillage™ . It iz a supertior

larly in low-quality rain-infenzive gotle.

vl mpmetons othet pzes,

tz are valued az zonrees of food, meditcatic

hunter-gatherers in Scuthern Aftica have decumented a rich and detailed

vatietiez collected

OLE OF INDIGENCGUS COMMUNITIES ON THYE LOCAL SCENE

out reafizing that in the procezz, they were conzerving bindiveraify,
ample, among the Miplenda, part of thewr ritualz involved the burying of a charm

“place of a forest. Thiz was done by a promunent clan elder. Thereafler, the -

U
o



iterns and foraging strategies of Maazat hvestock and wildlife gpecies

aazat and otier pastoraliziz can be geen as “ecozyziem people” in the

they have evolved & wway of his integral to the surrounding ecozystem. They became

to and influenced their eoviroument without dectroving s sustanability. Their

the past and to gome extent today, the Maaza are educated through the experience of

3 oeranndinoe secame sood obeeiruars Ao atiph A sanesnal
2ir surroundines {o become 2004 0UESIVRrE of natirs 1 srocess such ag aragonal

et Tht?" are cotnecied with the wild world arcond them. This E\ﬁtr'\i

tdeciogy and icgitimized by participation n their ceremontes. ritusls and

R 4

ingtitutions. The recogmition of an interdependence between humans and otfier forin: of

- -

& Many anumal species have special

i

g B0F s L f R M e o o e o g oo
AAYIO i azsociated with honour and bravery. the dutker,

.
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tually getting to thorny buzhes the home of many wald anmmals 7

e
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sugh there are reports of hunts and of

aazai do not 11“1111315‘\ il

tor milk 1oy bunran conzumption A..ﬂf:i : fo zurvive fanune. It has

PeCias Wers

1on of parks in Maazailand,
al use of smporiant grazing fand and water zourcez. it 12 not =urprizing that

gly view wildiife az a competitor.

1

are fightly hinked iwfe the colture of the Bokusy people of the Bungoma area. The

conomy i largely bazed on the exfent of the bioproductive rezources. Thesze

groups.

wiedgeable on they

d A'E MOTS Ko

it changes in land uze in the area v alterad the distribution of

Likaly to be o=t to theae

diverzity and a munber of'f

cal people have started to domesticate gome of the traditional plants—T



ion and vtilization iz undes

ig the Bukusn, genetic rozource ¢ aod through

of a larger domain of Tinks

el
;_l

fieats botanical material 3

mal, zocial and metaphyeical factors = There 12 a divizien of labour betvween men
the local management of gepetic rezourcez. Mozt of the work relating to

12 cartied out by women Mot only are swwomen the ones zelecting the varieties, but

o the ones invelved in the sale and promotion of the
&

1
=
b
:"3
‘;:‘
-F
r"

.J
v-1
\p.."‘

The people of Turkana have svolved well-managed and basically sound
sh'ateg_xes which enable them to viilize the vegetation on a sustamnable baziz.

to Brainard™_ they exploit different economic niches (grazerz and browzerz) and
:u od procurement

etation both in time

S Tl o s nacbaral Sratar snslias B ask nas wbil
The Turkaua zilvo-pastoral zyatem makes best uze of the v

lT"-I

and "pace through a transhumart eystem of wet and diy seazon srazing combined with setting

gpecific dry seazon grazing reserves (EPAKA or AMIRE) ™ Such complex broad =ilvo-

Faystems have worked in the past but ave now primarily threatened by externally driven

= e i o N pilai 2

The Turkana have awell developed knowledee of their flora and ite vees Within thie,

. R . | T, 5 T o fl et
0OV Epecies are espec (rﬁ.l_y valued zince thﬂ, can @nrvive and prodoce well even thro uch

e dry ceazons. Thetr inowledes jetlects the [ifestvles and the extent of their dependence on



skl
AR IRE

v M i,
i

tation constitutes the diztrict’s most valuable

i the Loima mizt forest bare the most

oped the management of their tree

A

ially in the drier parts where the vegetation resonice 12 more critical,

e old and
8 stock remain ali vear round % ticular rezources which

e hds fo ’1(’91‘ trees (elowar”

sardens. Theze are
urces are ovwned by the herd ciwner and hiz close tamnily relatives and outziders are

'

Wed to use them without pricr permizsion ”” Althe cugh elovar literally meane the area

e district where

e mest important. However not every houze-hold

e of the elovar 12 not conzidered az important as drv
gonuse. It is in the dry zeazon that the ekwar provides livestock food from trees such as

Acacia tortiliz, Cordia sinenziz and Salvadora pereic a.

On thiz baziz_ the slovar appears to be part of a fand uze management strategy for the

Torkana that includes voet and dry =eazon grazing combines with rezerved grazing areas and

dry season fodder rezerves * Relating thiz utilization to swner: ship values only serves to sho

.
oo
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algo utilize more than 52 =pecies of wild plantz sz food @ contraty to the

tef that the Twiloana @ wvay of Gife 12 bazically pastoral.

IBA COMMUNITY

Although the Kamba have made hitle or no effort to conzerve the indigenous fiuvitz by
. 2 i

1

approaches if appears that only a negligible loge of their germplazm hag cccured ™

jons fivitz have been plaving a biz role in the nutritional quality and diversification of
tal food baze in it diztiict

Mozt people vely heavily on ndigenous trees | =hrubz and herbz for thewr daily =upply of

ood, medicine, food and fodder for their liveztock  There are many farmers who have

ed theze valuable trees amonget other plants. f great underztanding of

ure and the need to conzerve 1t deepite little zcientific knowledge on theze plantz. Living
th the plant= 1= an old time tradition to them.

A tradition deeply rogted in they culture. the Akamba are 2aid to have derived thew

< .

ame from the MWAMBA free ™ Their efforiz are in line 'x,-'a'ith the bazic principie

S oy

zervation and utilization of gepnetic rezources for posterity.

.
b

1 zhort rotational ¢

i

Freaquent aud protonged dionghts may poze a threst to fruits wil

geeds and washing them into rivers.

g

¥



H()\% COMBMUNITIFS CAN PARTICIPATE [N GENETIC RESOURCES

 CONSERVATION

i
Ag waz menfionad earlier in the chapter . conununities can be encouraged to participate

 conzervation of genetle rezources with the financial and moral support of non-

ernmental organizations (NGOz). The fellowing provide examplez of two caze studies

h a= if 12 about free

of its read

tegy.

Several zocio-econcmic/enitural survevs conducted concluded that at current rates of

I\aka.mef'ﬁ Forezt will virtnally dizappear in less than 2 decadez ™ Long before that,
mdm":t =ity will have been wreparably damaged and the forest degraded beyond hope of

regtoration. In addition, local communities will have fost a precious rezource on which they

b
“are heavily dependent.

Y

N .

Thus {ave enforcement bias been boosted and a reanitant increaze in arvests and

convictionz of illegal vzer, particutarly wood cuttere and charcoal makers has helped [unit the

E

re not enough to ensure long term

’

he rincial factor therstors 12 for the forest authorities to secure the



dwill and co-operation of the local communities | who historically bave viewed forest

]

and rangers az an intertering and hostile torce. The pilot project therefore has taken the

“t.‘i
—
o
=
i
=
:"
T'I
d

-~ Thie approach haz recerved widespread interast and zupport in the villages. Village

r]

zentatives chozen from the local cotmmunities recerve a special traiming and ratuin home

£
4

pilot villages to explain the objectives of forest conzervation. The long term atm 1z for

f

gers to take over much of the forest policing work i exchange for caretilly regulated

1

tz to the excluzive uee of cortain areaz of the forezt. Scme of theze areas will be dezignated

rofection and rehabilitation zouez and others will be for village utibization.

\

MAU PILOT PROJECT

The South West Mayu and Trans Mara foreate are part of the largest remaining area of

<

ous forestz 1n Kenva, and play an umporiant ecofogical role m catchment protection and

& supph7 both for domestic and commercial pu The biodiversity of the Mav Forest

wplex with its variety of habifatz 12 of conziderable importance. In these habitats, an

gual mix of West Afiican and Adiomontane faunal speciez occurz. The South West Mavu

Trang Mara Forestz have o laree human zigmificance ag well. The eleven thouzand zeftied

oldz zituated with 2 kon of the forest bomndaries depend on the forest for many of thene
atence needs ™ Their annual extraction of firewood, fibberz, food. medicinal plants.

v

&1



i )

Another group of people the Gliek Dorobo. conzider the forest their froe and original

;2 and gatherers and were particularly

on honey. Today how acculturation with

oring tribes haz rezulted in increazed cultivabion and grazing within the forest to a lavel

ch forest dwelling 12 no lonerr compatible with long terin conzervation. The government

de repeated aftempts to evict the Dorobo but zome have moved deeper into the forest

hers have clusterad at the edee of the forest, where they have no means of livelihood ™
aprehenzive conzervation plan bas been prepared which includes permanent rezettiement

attered Dorobo communities The area zelected for zettlement 12 appropriate for

ting enltivation and fivestock

IBLEMS FACING LOCAL COMMUNITIES IN CONSFRVING BIODIVERSITY

Despite the locai effortz of zenetic rezonree conzervation in different countries, a
i

t of techno-economic, policy and imztitutional imitation characterize tocal conservation
ammes and activitiez Firet local knowledge on conzervation 1z increazingly being
ot az a recult of the introduction of exofic genetic rezources info the local 2ocio-economic

!

dedge baze © There are no natienal policy and legal vegimes that clearly articuiate and

ote local technological efforte ofbiodiversity congervaiton,

(A




SECC’*M“ R E Y mEtnnge ey focal o

i conservaiionof a

NOMic resourees |

Wide range of genelic resouroas thro “JUL ihe

lication of their technolocical =kallz ?m(x G\nn‘nx dze Turthermore, they do not have

i

ources to invesztin procuring the equipiment

1l 2EINE Al i prazery aation. Thers ars

dehuen acenomic moentives (o local conuvunities to promote their efiorts in conzervation.

Credit and loan facihbies e demand that they cultivate cash

crops, most of which are exotic and are mesat for nternational markets ~ It {2 generally
dhifficult for [ocal farmers without congiderable collateral to have access to credit

1

local communities have eztab

accumulated knosvledge for brodiversity congervation. Indeed, conzervation of brodiverzity by
Mocal communities may be generally treated a= part of national efforte zince the communities

: ate part of the national zocro-economic and political ayetem

In concluzion, it 12 quite obvious thal lecal communities operate i a vacunm az there

tonching on thiz 1zzue 12 the Forest Act™ which works sgainst them az any perzon whe 12 found
with forest produce 12 prezumed suilfy until he can prove lumszell'to be mnocent.. In the next
- chapter, recommendations shall be made az to what caa be done fo improve thew role and

- rights in the zame.

py
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IAPTER FOUR:

CONCLUSIONS AND RECOMMENDATIONS

-onvantion on Biolegical Diverzity (hereinafler the
Convenfion) was hald i Rio de Tanewro i 1992 Tne hnndred and = xty seven countries signed
Yoty one conntries had ratified it. The convention entered into force

n J0th December 1007 .

1N a* rabifted 1t az

=
«

Kenya waz one of the nabions which = agned the Cony enfron but if b

yet Thiz study prepeszes to show why Kenya shonld do zo.

TANCE QF THE CONVENTIO

Firstly, the Convention reprazents the first time that a large majority of the world '«

cojcal rezoiwees

.J. +

Recondly, tha Convention iz tmports it heo

fime biodiversity conzervation ig recognized ane
- hymankind recognizm that 1ndrvidial states have the respons hi’;h, to conzerve the
biodiverzity and zsunztamaibly nze the biologienal rezonrees within their jrizdiction,

Thirdly, the Convention mfienlates a zertes ot national and spternabional bio-related
:'ight.-j: andd obligz.’ienf; It =et: broadd r'u'a! = which Partisz mu=t il at the national level The

Canvenhion = co pw#"nf‘e For P\'?L"ni it does not

g

[l




with bodiversiiy per 28’ rezeureze the constituent

mente of brodivers

OF THE LOSS OF

Fatline to conzerve brodiver onomic and environmentat

< . £ 3

pletion of the natural reconree bage for economic and zocial development.

g of genetic rezourcesn and wild iy

fpotential : SpRL ez with 2

5

:*uhnn of national cultiral he

prezent. Kenya =

conzetvation. 1

%

Chapter One tocked af the ztory of enviropmental law from medieval timee to pre-

colonial and pozt-colomal Kenya as vell a2 the various conventions touching on brodiversity,

fhat Kenya haz been a party fo.
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her laws =0 as to tncorpovate biodiver eity congervation. i line with Article 10 of the

Convention which =t

toz that each contracting party ie and appropriaie:-

a) Intaorate consi: deration of the conzervation and
into national decizion- making. !

b)

G iniinize

) sotect and SncoUrage (LEOMAry UEe ~f biological resourcas ii accordance with
traditional cultural practices that are ¢ compatibie with conzervation or sustainable nee

| = {Ui? sments

i) Support local poputations to dewvelop and implement remedial action in degradad area

1 reduced and

2)

i be zet ont on the bazig of exizting Pomitations i the




1t}

Role of Indigencus

Role of Non-Geveing

LEGAL FRAMEWORK

i)

1)

®
Thiz shall be looked at from twa ag

12 namely: -
:

General Jesal Piablems

Specific Statutory Problems

GENERAL LEGAL PROBLEMS

Theze are--

The centinued zectoral ; app woach to hyo

reity conzervation. Specific problems

: 4

-—

relating to the envivenment have been addreszed in geparate legislation. Fer example,

pellution 1= addreszed in environmental protection laws and rezource degradation in

o {3 4
R T >

b § 1 (7 S i o ERR S 300 I £ DO o B DU I T s
rofesys 11 m*rw LS (ke i ji “ndf A Aana yvildaiile javws, T}n_‘fr_‘. ha:- oL b::r'.n

suffictent croszogectoral co-ordination among their approaches, or enfficient attention

i 5 i < 3, e M W
(0 e ena resiits

The exizting teciziation iz oni-dated. imadegnate nnenforced and meffoctive Mot of

wietore cannot cope

i"li”ﬂ i [u 1T :1 i f.s.—x -i

with modernization,

necemeal over a long




period of time. inevitably. there are many gaps i the leg i

ation and many overla

the implementation process In particndar, it shoulid be emphazized that a

comprehenzive policy on genetic rezources has never been developed and therefore the

focns of the law= 1z unclem

Ther= 12 no legal oblig

netic regourcez. Fragments of

7 binding.

not have a const The eftoriz {6 conzors

cenefic and

sinent &

aned ol

meyvorl tor

srting national economic goveraignty over

\'xﬂnphr resources, L

that purpett te

rights and obligzations over

&

genetic rezonrcesz are undermined i their

flow of rezources

acrogs naltonal boundaries.
vi)  There does not exizt a zingle fezal inztroment for rezuiating the conzervation and
management of domestic anunals and hvestock decelopment. Al activities {ake place

ontzyde the Jaw -~
vit)  Thers iz ne regulation of collection and export of =peciez of forezt genetic rezourcas

There iz no legal instrument to ¢ uﬂftu the introdoction of new zpeciez and the

=]
ok



Pollution of the marine en

dentify o

Prezently, the tegiziation cover

ahioresiation PproJyamine (?.u" qnf n; g A {:ﬁ-(«;j“[‘: H‘ﬁ\l"ﬁi “ { iocesa of ¢

zelection and

The only comprehenzive legal provizi

. umport and export of

geeds of plant cenefic vezonices There are no {aws on exizty arr: angements for

d the agerezzive breeding

Apart from inzifu conzervation arrangs

rezonrees theie iz no i3

v o reonjate

Ocean tizhing

Introduction o ;i inlern

Rezources i

1ehtz of indigenous communmities i prezerving

) ,
the curvent conscrvation
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gtecteda Of 11 35083 Wi vant fo the conzervation of areas auch a2

vilditfe reserves This protection dees net extend (o material that falis ¢

N

setrceivad economic ot ecojogical i

to ecreen plants for a
T RS TSR ~ . 1 R T D | (DO - X . [ St S [ . R e writ o 45 oaa
Wide range 01 05eE e ECope 10i ';_J‘.."!fl!hr.jllg' nzedui planiz 1o k‘;(i)-.hidiil?_: aind nationai }Ct'l dation

fould reflect thiz ¢

L)

In addition, uze of biotechnologien] technigques 2uch a= tizaye
&

¢ making conzervation pozsible n areas where previously

Since genefic rezourees

aty to fock into the

posszibilifies of formulating genetic rezources conzervation legizlation that would harmonize the
exieting laws, provide admimetrative meazures for conzeivation, encourage zcienitfic rezearch
andt facilitate co-ordination betwveen the varions metitutions involved in genefic rezourees.
bazed activities.

The legmialation should alzo provide for the tormation of nstitutions that would provide
technical expertize to other gectors ot the econemy which utilize genetic rezources.

Thers are sfronc reazonz fo infroduce legizlation that wonld guarantee farmers’ rights
ovet local genetic rezources a2 an incentive fo conzervation. Thiz concept iz =till

underdeveloped although there are gections of the existing nciziation that could be mterpreted

19

to chow that farmers have rudimentar v rights over the material they uze ™ Such an arrangement.

if linked to the zcientific eziablizlunent, would alze ensure that local communities benefit from

R e RO S SO S (P
1314 il fACCess OVel uiell s o

modern breeding techmigues without losing contie

[



gitpations wheto they feel that thew vight 12 being violated  Presently, a

i to do zo unless

g =ncho A claio il ie fivet proved flist

et}

A taw should aleo be opacted wwhich <hs

The Agricuttave Act.”

Being the principal fand us protection on crop

gepafie pRaourees

it) Plant Pratection Aot

™

al planiz as

for the conaer

Thongh it eaters
provizions which prohibit the export of ernetic rezonrces az a way of protecting the local

BRi

material Thiz iz a @erious o4

rezonrces 12 being lozt through expomt.



Thig law places more emphazie on prope 1o ragourcs congervalion

]

oing by itz name | thie should not be the cage and it could be amended fo =trezs the nead for
sontce conzervation.

:

SRecondly stz smpiementation i

i
ul
-~

az it 1= commen knowledge tf

burn vegetation randomly wh

eople

iv)  Suppression of Moxious W

weeds, one [acior was i1z, plantz declared to be weads are tmmediately
dectroved even before their vajve ¥ any, 12 known It can only be presumed that a
plant 1z declared to be a weed after it has been studied and proven zo, ag the Act does

poteniial

[t

=

" not state zo specifically. Also, no pro
benefit: of zuch plants. Thiz nadvertently leads te 1 great lose of valuable biadiverzity

ibe Act zhould be amended o cater Tor thiz

wl
S

a zination whereby mdigencus conmu like the Maazar, are viewing wildlife az a

threat to {h becanze more ad more land iz beng faken away from

them for purpozes of congerving wijdhife and aleo thewr farms are destroyed by

satdhife and compensation from the relevant anthorities 1z havdly forthcoming.



sealed because tf

degreases i

S Ly R S
ars afraid to deal with

and Mavitine Fones Act

Marine and fresh water

Smappropriate fisheries

practicez economic development or other economic activifiez. T

b
i
o
&
S

e Acte though they

provide pepalties for tt

vever wmnplemented. Thug people breaking the

law are never prozecnted and

i i
e



extinet. Az avewult, greater regulatory contiol

Thiz Act iz important for the conzervation ot biodes

povrers to inter ali

deztruction of &

Iy opinion, chieft do nci take th wd prefer to exercize other powers

w the Act which are not velated to biodiverstiy corvervation Thus they need to be encouragad

brodiversity conzervafion are clearly retlocted inthe policy That meansz biodivesiy

N

conzervation zhould be provided moere zpace and sttention g
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