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I fIf PPOBlEM:

The sub iect of cap ita 1 pun i shment has gene rated a ve r y

<orious rlebate in the world. There are those people who argue for

1 • c a 01 it ion . Others argue for its retent i on and even the

')Y[)[-ll1sionof its scope.

Aboht.t on is gaining ground; over forty percent of countries

I, VP abo l t sb= d or do not use the dea h penalty. A United Nations

"IHVpy done in 1988 revealed that there were 101 retentionist

ount.r ies in the world. This number has now decreased to 961

w i t h sout h Africa being the last country to abol ish death penalty

1 ~ mOl th (June, ?1995).-

('0/ r a r y to the genera 1 direct i on the death pena 1ty debate

1 n a~'ino most countr ies, Kenya introduced the death pena 1 ty for

tIll" offenre of robbery with violence thus increasing the scope

of its application. From 1973, this offence carries a mandatory

(p'lt.h sentence.

This study revolves around section 296(2) of the penal Code,

.,,1') irob pr ov ides for a mandatory death sentence for all con v i cted

of the offence of robbery with violence. The study wi 11

hlahlight the enactment of the law, whether they have b~en met

rind if not find the reasons why.

,_IIISTIFJCATlnN OF THERESE RCH

Life is very precious and as such it should be preserved.

It is in this spirit that the constitution provides that every

I'~lr~(ln ha s a ri qh t to 1 ife subject to a few exceptions when the
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state can terminate a person's life. This, however, -has to .be
pursuant to an order of a court of competent jurisdiction in the
form of pun ishment. for the commi 5S ion' of a cap ita 1 offence ..
This, then, bears the question why punish?

o '

robbery with violence was to eradicate the c rime . Th is goa 1 •

'however,has not been achieved. On the contrary the c rirne 1S on
the increase. Th is fa i 1ure bears' the quest ion -whe t he r dea tll
penalty for robbery with violence is justi-fiable.

It is felt that the root cause of robbery with violenc~ is
to be traced in the sac io+e ccnom ic cond it ions .of our scc iety.
~r-IUS for' one to app 1y any mean ingfu 1 measure to cu r b tile c r ime;
he has to go back to the soc iet y and find out '~'hQt tn f 1ue nces t,he
robber to commit the crime.

There are overwhelming arguments against the de~th ~c~~ity.

The old concept ion that a h aIsh pun i shment, i n t.h is case death
penalty, has more deterrent effect has no bas in . Robbers have
refused to be deterred ·by the ~reat of capital punishm~nt and
have cont inued to commi t the offence of robbe :-:y 'I:: th vi 01ence
unabated. Time has now come to formulate new ways of fighting the
crime.

.-'

WORKING HYPOTHESE~
This study aims at proving the following hypotheses:-

H.I That the root -causes of robbery with viblence lie in the
socio-economic conditions of OLr society.

H.2 That capital punishment docs nct have a deter~ent effect.
H.3 That instarices of armed robbery continue rising instead of

subsiding.

vii i



H.4 That the offence of robbery with violence is ill-defined in
the Panel Code arid this causes serious practical problems.

H.5 That the general trend in the World is towards abolition of
death penalty.

METHODOLOGY OF RESEARCH
This study has been done mainly through archival research.

This entails use of secondary data employed in obtaining
secondary information from published and unpublished works from
mainly the Parklands Campus Library, Jomo Kenyatta Memorial
Library and the Kenya Government Pr inte r(Na irob i ). The wr iter
obtained information from informal question of people who have
at one time or another been convicted of robbery, the facts of
their cases being such as could have passed for robbery with
violence.

CHAPTER BREAKDOWN
CHAPTER ONE attempts to define the phenomenon of crime. It

also discusses the theories of causes of crime and lays special
emphasis on the causal factors for robbery with violence "in

Kenya. The chapter attempts to define the concept of punishment.
Further, it gives an analysis of the traditional theories of
punishment viz:retribution, deterrence, protection of the public
and rehabilitation.

CHAPTER TWO revolves around the debate on the death penalty
in Kenya. Firstly, a case for capital punishment is put up.
Secondly, a case against capital punishment is put up and it is
in this case that it ;s shown that the penalty does not have a
unique deterrent effect. As such, the menace of armed robbery
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has esca 1ated, the th reat of

notwithstand i ng. I n the who 1e of

approach is app 1ied .'

CHAPTER THREE deals,first1y, with the definition,

interpretation and aoo l i c a t ion of the law on robbery with

violence in Kenya. It highlights the practical problems that

arise a a result of the ill-definition of the offence in the

Penal Code and also the procedural anomalies in the trial of the

offence, which in certain cases may seriously compromise the

possibility of a fair trial. Secondly, the chapter considers the

death penalty on the ~nternational plane with the intention of

showing whe t.he r the general t.r e nd is towards abolition or

facing capital

the chapter, an

punishment

analytical

otherwise.

CHAPTERFOUR concludes the treatise and offers suggestions

which may help to curb and finally eradicate the menace of

robbery with violence.
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1.0 CRIME AND P~NISHMENT
1.1 WHAT IS CRIME?

Many attempts have been made to define crime but none
is universally accepted. Tappan defines crime as:

an intentional act or omission in violation of
criminal law committed without defence or excuse, and
pena 1ised by the state as a fe 1ony or mi sdemeanou r ,,1

Implicit in this definition is that the act or omission
cannot amount to a crime unless it is intentional. This is
not correct as there are offenses of strict liability which
do not require proof of men~~~.

Crime has also been defined as:
"a fault, an act or commission of an act that is
forbidden, or the omission of a duty that is commanded
by a public law of a sovereign state to the injury of
the public welfare and that makes the offender liable
to pun ishment brought aga inst him by the state by
indictment information, complaint or similar criminal
procedure ,,2

Another defini ion of crime is:
an ct done or omitted, in viola ion of public law

e i her for b ;ddin 9 itor co mm and ing it"3

This efinition does not say what the consequences of
he ac or om iss ion are. A 1so it does not say who is

responsible for the enforcement of the law.



Fr m the above def in it ions, it can be conc 1uded that
for an ar or omission to be termed as crime, it has to
h ve cert a . n character ist ics. One of these is that it has

n have a a rmf u l impact on society.
There has to be an act or omission Mens~_ea alone is

not enoJgh to constitute a crime.
Generally, he offender must have a guilty mind. It is

only in offenses of strict 1 i bi 1 ity where the mental
elpm nt is irrelevant. Thus a person will nevertheless be
he1d 1 iale for the commi ssi on of an offence of str ict
1i bili y inspite of the fact that he may not have a guilty
mind.

The act or omission must be specifically prohibited by
~n pxisting law. Therefore, however much the general public
may disapprove of the behaviour of an individual, that
behaviour is not a crime unless it is specifically
prohibited by the criminal law. The punishment thereto must
also be prescribed by the statute prohibiting the act or
omission. Therefore, there can never be a crime without a

.prescribed punishment.
Crimes change with laws, Rescoe Pound in reply to the

ues i n "what i 1 ? "aw. issaid that a final answer
'i mpo s i lE" bpG8uc:e Iaw is a I iv t nq , c:h'1nqing thing.~

Thiseinq the r:ase with the ria ure of law, it follows
is a r.r ime today need no t be so tomorrow and

vice-versa. Also what is a crime in one country need not be
so in ano t he r , Thus for e xamp le , adultery is a crime
oun i ha le by de ath in Arabia while in Kenya it 18 not a
crime.

2



R FS OF CAUSE~_~ CRIME
A criminal t s not always an agent of himself. There

cerr, in factors that faci 1itate crime in the society
nd he se factors have to be taken into cons ide rat ion in

order to arrive at a justified conclusion of how to treat
hp offender and also how to formu 1 ate ways of cu rb ing
r;mo in he society.

Different theories of causes of crime have been
rlvnr.pd.These theories can be classified into two pools.

r irstly , here are the Theological-Biological theories; and
condly the socio-cultural theories.

The Theological-Biological theories include
d=mono Ioqy , original sin, the doctrine of free wi 11,
ho =d i t y , mental disorders, intelligence, feeblemindedness
and a no mal behaviour, and the Freudian theory of
violence.

The demonology theory makes use of the principle of
o her worldly power to account for what happens in our day
to day 1ife. The term demonology is derived from the
"demon" which is defined as an evil sp i r t t.". The proponents
of this theory believe that man commits criminal acts only

. . 6when possessed by an Splrlt.
This theory of possession by the demon is still

J1 eva 1ent among the fo 11owers of certa in churches, for
example those who profess divine healing of disease. Thus
th curing of disease by prayer and the laying of hands,
the healing session f crusaders at which literally piles
of crutche and aids of invalids accumJlate and exhibit to

3



w that all that is needed is faith in the holy sp i r t t i '

In the 19th Century, the be 1 i ef in demono logy 1ed to

he isolation of criminals so that they could have some

Quiet time to read the Bible and have time to reflect on

heir mi deeds. Prayers, recitation of Biblical texts and

m in is t or t nq to the criminals, lI:lj:.J~T~lia,- were considered

o be of special value in curing of cr imina t t t y v''
Unrler the original sin theory, ankind is held to be

ta irrte d wi h original sin that was committed by Adam and

ve. Thus man i s born a sinner (criminal) as is evidenced

hy the genera 1 curse on the woman and her offspri ngs by God

hus:

" I wi 11 put enmi ty between you (serpent) and the

woman, and between you r offspr i ng and hers". 9

The doctrine of free will is related to the

evplanation of criminality in terms of the original sin. It

sates that God equipped man with the faculty of

tat i ona 1i ty, that is the ab i 1 i ty to choose between right

and wrong; and that it is because man chooses to mis-use

that free-will that he continuously engages in criminal

behav i ou r . 10

In Christian theology, since man's exercise of his

free will by choosing to disobey God----resulted· in his fall

from grace, God sing most merciful sent his only Son to

rome and rlie for his (man's) sins so that the latter could

reg in h i s divine grace.11

An Italian criminologist, Cesare Lombrose, who was a

rhy icia and a p ychiatrist in the army after an extensive

4
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udy of ohv ica1 characteristics of his patients and

r imtna l s concluded that criminals had district physical

ics. The e are such as asymmetrical cranium,

1 nq lower Jaw, f 1 a tened nose, scanty beard just to

mention a few.!2

In la e 1930s, Hooton, an American anthropologist

after comparing prisoners and a number of non-prisoners

fund d ifferences between the tw classes and conc 1uded

h t the primary cause of crime 1S biological inferiority.

Thus criminals have a tendency of committing crime in

rdpr to overcome their inferiority and meet their needs of

surv t val .13

To lom roso and his followers, criminals are born as

such and heir criminal behaviour is not prompted by the

enviro ment. He generalised that criminals are less

sensitive to pain and therefore have little regard for the

suffer i n9 of others. Thus they can do an act know i ng that

it wi 11 have an adverse effect on others .14

The conception that criminals constitute a dist"rt;ict

phy s ica l type was challenged by an English criminologist

and physician, Charles Goring, who after his own research

concluded that criminals areas ordinary as any other

persons in the society. Otherwise the law enforcement

authorities would have no problem in picking them out from

a crowd. 5

Criminali.y has been held as hereditary!'. Five

me hods h~ve been used in the effort to proof this

hypothesis. These are comparison of criminals with the

5



savag family trees, meud~lian ratins in family trees,
stat;" ical associations between crimes of parents and of
ffcpri 9 and comparison of identical and fraternal twins.

Lnmbroso and his followers used comparisons of
r.t im ina l and savages as their method of studying
inheritance of criminal ity. They ?eld that a typical
criminal was born a criminal. However, L.ombroso had no
c; i nifieant proo for ex p ,anat ion 0f the inher ita nceo f

criminal ;ty17.

Family trees have beenextens ive 1y used by certain
scholars in the effort to prove that criminality is
inhe i ed. In a nutshell, a trait of criminality appears in
SICcPCC;;ve generations. A general argument against a
conclusion from the study of fami ly trees is that this does
not prove that the trait 1S inherited. It only proves that
the trait is present18•

Charles Goring attempted to prove by elaborate
correlations that the criminalistic tendency is inherited
and th t environmental conditions are of slight importance
to crim i na 1ity . He found that c rimi na 1ity measu red by
imprisonment of fathers and sons was correlated by a
coefficient of +.60, which is very nearly the same for the
coefficient for stature, span, length of forearm and other
phyqical traits: b others had a coefficien of correlation
of criminality of +.45, which also is approximately the
same as for ohys ica 1 t ra its. 20

Identical twins, which are the product of a single '?gg
fertili7ed by a single sperm,have been compared with
fraternal twins, which are the product of two eggs

6



er i l' pd by two sperms. H~redity is assumed to be

identical in the former and different in the latter·21

Ij- .It h s been argued that evenAa dlfference between the

two types of twi ns in reference to concordance in

iminali y is accepted, the conclusion that criminality is

inherited does not necessar i 1 y fo 11 ow. The difference

etween the two kinds of twins may be explained in whole or

in part by the fact that the env i ronments of i dent i ca 1

twi ns are more near 1y a 1 i ke, psycho log i ca 11 y , than the

pnviranmpn s of fraternal twins." Because of the difficulty

f d is inguishing one identical twin from the other, the

I ear ion of other, persons towards them wi 11 be more

nearlyalik than the reaction of others towards fraternal

.22twin

These efforts to exp 1a inhered i ty as a cause of

criminality must be judged in terms of the extent to which

here are demonstrab 1e d i ffe rences between c r i mi na 1sand

non criminals. If there are many negative cases, that is,

many individuals \."f10 pos es the characteristics said to be

as aciate with crime but who do not exhibit criminal

hohavio r , or,if there are many criminals who do not

pos se s s .he ChR r ac+.e r i st icon whi ch t.ho theory is based,

nhviously he t.hr-o r v remains relatively inade<luflt.e and
?~uns a ti sf ac t orv"
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C r 1m n a 1 be h a v i 0 u r is also attributed tu merta)

disorders. These cover a wide range of behav iour a l types.

An example is insanity wh ich is de f ine d Ly wh at are known

as "Me: Naght.§n Rule~"24, as h a rrrrf u l be+rav i our pet pe t ra r.eo

under Cl rcums t.ance s in wh 1 ch the actor' dues not know the

nature or Qual ity of h 1 S act or does not know right f r oru

wrong.
Low inte 11 igence and feeb 1e-mi ndedness we re c ornmonl y

held to be responsible in most cases for criminal

behaviours some generations ago. Harry Goddard is reported

to have observed that:

every investigation of the mentality of

criminals, misdemeanants, delinquents and other antl-

social groups have proved beyond doubt the possibillLY
of contradiction that nearly all perSOI)S in t.hi s
classes are of low mentality---. It is no longer to b~
denied that t.he greatest single cause of de1inquenl.)'

and crime is low grade of mentality; much of it w i t n i »

limits of feeblemindedness,,25.

Freudian system of thought attempts to proviue d

theory for the explanation of all behaviour, t nc lud t n-j

crime. It iderrti f t e s three basic elements of e r s ona 1 i t y

that must be brought into balance namely; the id, the ego,

and the supe rego26 .

Crj m ina l behaviour, under this genclrdl ,cl v r t: L I l,.:1

orientation is to be understood, simply and dlru~tly, d_ ~

subst.itute response, some form of symbolic releaoe ut

repr essed camp 1exes. The conf 1 ict in the consc i ous fll i r,d

8



Criminal behaviour 1S also attnbuted to ment. 1

disorders. These cover a wide range of behavi oura l types.

An example is i nsani t v whict is defined by what are known

as "Me Na hten_.B~!~Q"24, as harmful behaviour perpe t r at ed

under ei rcumstances in whi ch the actor does not know the

nature or qua1 i ty of his act or does not know right from

wrong.

Low intelligence and feeble-mindedness were commonly

held to be responsible in -most cases for criminal

behaviours some generations ago. Harry Goddard is reported

to have observed that:

"every investigation of the ment at i t.y of the

criminals, misdemeanants, delinquents and other anti-

social groups have proved beyond doubt the possibility

of contradiction that nearly all persons in t.h i s

classes are of low mentality---. It is no longer to bE:

denied that the greatest single cause of delinquency

and crime is low grade of mentality; much of it within

1i mits of feeb 1emindedness ..25.

Freudian system of thought attempts to provide d

theory for the explanation of all behaviour, 'i nc l udr nq

or f m It iden ifi three basic elements of per sona l t t.y

that must be brought into balance namely; the id, the ego,

and the supe regole .

Criminal behaviour, under this gener-al tt eor et t ce l

orientation is to be understood, simply and dirbctly, a~ d

substitute response, some form of symbo1.ic releas8 o~

repressed complexes. The confl ict in the conscious rnll,d
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1 ec; rise to feelings of guilt and anxiety with a

nSf'Cl'JPnt des ire for pun i shment to remove the gu i 1t

e l in sand re tore a proper balance of good against evil.

he rimin then commits the criminal act in order to be

uqht an punished. Unconsciously motivated errors(that

1 • car e l e s s or imprudent ways of committing the crime)

lp,WE' 1ues so that the author it i es may more read i 1y

fJptehen and convict the guilty, and thus administer

uitab l y cleansing punishment.27

The socio-cultural theories include culture

cnnflict,the Sub-Culture of violence, Anomie, Differential

A, 0C;~ ion and Poverty.

ul ure conflict as a theory of criminality was first

r rmul a Ad by Thorsten Sellin in the late 1930's.28 The

hnory is b sed on contradictions or conflicts of conduct

norms confronting person in certain situations. Live social

disorganisation,culture conflict is used to refer to social

conditions characterised by a lack of consistency and

ha rmony i n i nflu e nc i ngin d i v i dua 1 be ha v i 0u r. Sell inn 0 t e d

that a conflict of norms exists when more or less diverge~t

rules of conduct govern specific 1ife situations.

Individuals are socially identified with a number of social

grou s each of whi eh has its own conduct norms. Cu 1tu re

confli t also is a result of social disorganisation, which

corn as a result of rapid social chan qe . New values

imposed on old values create conditions under which

I::-ehavio r can be variously defined.29

9



The concept of subculture of violence was o r t q ina l l y

formulated to explain violent criminal behaviour but it may

also be a useful tool to explain other bel iav iour s

characteristic of human groups rather t.han ind t idu 1

persons only. A subculture is not a con t i -cu l t.ur e : and it

cannot be wholly d i fferent from the society of whi h it is

part. A ubculture of violence is s called because of its

members' outward behav iau r whi ch is expressed in vi 01ence

jn situations in which members of other sub-cultural groups

would have reacted in a non-violent manner.30

The Anomie theory is also referred to as the theory of

Differential Opportunity. To some sociologists, criminal

behaviour results from the clash between institutional

means and cultural goals in the access to a given success

goal by legitimate means. Robert Merton, the proponent of

this formulation points out that most modern societies

e:nphas i ze mater i a 1 success 1 n the form of the acqu is it ion

of wealth by education, as an accepted status goal, but aL

the same time they fail to provide adequate means or norms

to reach these soc i all y va 1ued goa 1s. 31

10



The theory of differential association has been used

to explain criminal behaviour. It was originally proposed

by Edwin H. Sutherland. It states that crimina] behaviour

is developed by normal social processes common to all

learning. Like all behaviour, crime is learned from friends

and associates and is often influenced by areas in which

one lives. Most criminal assoc ates are of an intimate

group nature such as adult criminals or business

organ i sat ions. 32

In an interview carried out by the writer on a ce r t.a in

criminal, the criminal said that he had learned hlS

criminal behaviour (robbery) from his colleagues who were

working with him in a garage.

It is commonly believed that poverty causes c r i rne.

Poverty is a major social problem that affects health, life

expectancy, infant mortality rates, housing, the quality ot

life and standard of living of the individual as well of

the community.

Above all, individual and collective poverty 1 i 01 La

social participation and may lead to institutional

i nstab i 1i ty .34 Odera Oruka35 says that a cornmun i ty is charged

to be a criminal because it is poverty strike. He

emphatically asserts that there can be no doubt whatsoever,

that poverty and social frustrations are the greate~t

causes of criminal behaviour.36

It can be concluded from the preceding discussion tLat

there is no consensus as to the causat ion of the cr ime. 1 t-

is also evident that most writers on the subject. c.f

1 1



causation of cr1me deal with the subject generally. It <J S

submitted that this general approach has a shortcoming 111

that what may be the casual factors for a specific may nut

be so for another. It <is 'in 1 ight of this shortcoming tildt

a more spec ifie approach is intended to be app 1 ied 1, I

dealing with the causes of robbery in Kenya.

The economic set up and economic relations has alwct,s

been considered as major determining factor in till":

commission of crime. "Take away property without cea~ Jli~

and you destroy forever a thousand factors which 1ead IlIt;11

to desperate extremi ties" says More 11 y. 31

Research carried out by Clinard indicated that must

crimes are committed for economic reasons. He found tli cd,

in United States of America (U.S.A) property c r imes II",,,,,

robbery and theft constituted 94.5% at all crimes 01

murder. Rape and assault accounted for only 5.5% of dll

crimes.38 If these results are anything to go by, then t.he

conclusion cannot be escaped that economic reasons play ~

major part in the causation of crime, more so prot.e r t.y

re 1ated cr imes.

Kenya is a developing country with most of Its

industries concentrated in the city and towns. Tile

cap ita 1 is tic natu r e of ou r economy necess i ta tes movemenL t (I

the city and other towns to look for empl oyment. Thus YUdn';:.i

men leave their families in the rural areas and migtat~ I'

towns and cities thus creating a large pool of una t.t.acn« <

males whose main goal 1S to accumulatemoney·39 Prcb l ems

start when a person cannot get emp1oyment or gets ~)d r t I d. I
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employmentwith meagre earnings. The cost of 1iv i r 9 is

Quite h19h in the c i t t es and towns. Fa; lure by aerson ,)

satisfy his basic needs 1ike housing, food and clothing

leads to frustration and this may lead him to turn to c r i me

includlng robbery with violence if only to make ends meet.

For the rural-urban migrant, he experiences too the

breakdownof the traditional security of tribal customs In

Whlch he had the r i ght in t ime of need to make demands on

the tribe and extended family.' With this source denied t.o

him, he may result to crime.40rn other words the soc iet.y' s

fa11ure to provlde adequate goods,servlces and housir g fur

everyone permits crime and other forms of deviant behaviour

to develop,and economic fluctuations and mal d t st.r i but i on ot

wealth contribute to these dev t at ions vv'Tt; is in 1i:e tV l

this a gument that the late J.M Kar iuk i said in Par Li amer l:

"A 1ong as our economi c set-up is such that t.r «

m jority of our people including ourselves continue l v.

amass property and live side by side with the puut

members of tie society, violent c imes Wl con ti r.i.o

unabated. " {

Traditionally, people received their initi 1 t r a t n ri..,

in developing Lheir value systems in a ompa r a t.j v e t y

homogeneous vi 11age setting. Deviations from the da I y

rout 1ne were unusua 1 and forma 1 censu -e u 1 c.k at "J

compelllng. ThlS has changed:

"Ur ban isa t t on has led to the br'eakdown r, pr lilk.tr 'r

control, following detrib 'l t za ti r o o nd t l .e

1ntroduct ion of t.he cash economy, acce 1era teo rnob11 1 t ,

13



a d per son a 1 an 0 r y nll t y ... 43

The tr ibe 1s no longer that COhE::51ve '1IIj c ornmuna I

soc i et y that o r ov t ued 1I10r'al order,the values to b.s

preserved and wh 1 c h enforced r 1gorous y any VIol at i on f

its ode. The d i s r up t i on of the t.r ad i tional mechanisms of

social control h s led to a l t eriat t on espec 1all y of the:

urban t se d and s euti r u r ban t s ed pe~ple. The educ at t on of the

youth in i nsti t.ut. t ons h sled to dec reased pe r en t a 1

authority.In effe t the vacuum left by lack ot a. e n t.a t

care lS fi lled by values and codes of t he ir ('oIILHII(J0(a( y

group mates, values which are acquired from any llLeratule

dlsruption is more apparent have become the breedlrl ~ru nil

for c r i mes in urban centres.44

On the lrnpact of economic and soc1al pr gress un Lh""

o r d t ua ry wor ke r, Ploscowe says:

"There is Ule re lent less pressure exer tee by rrH.J0tr II

industry towar ds the s imul at ion of new rH~eds,tllrOUstl

th coun t l S8 forms which adverti::.ing lTluI

take .... t l ere is the example of a leisure c l es s OPtll1 j

enj oy 1 ng a 11 the advantages of modern SOC) E::ty ...~5

Irnp l t c i t. in t.h i s statement is that modern ino try I,'",

born new sources of leisure 1 ike televisions nd r a r i o.,

Peop 1e who cannot ac qu i r e them 1ega 11 y may tu r n 1.0 c r 1 n,l...:-,

1 i ke robbery 1 n or de r to get these goods. A1so G Lllt::'- PduJJ I u

whu wou 1 d 11 ke to have these items bu t cannot a ffor d to LJlj I

them from tile 'shops' provide r eady mar ke t. for' b h.."i,

1teril!;,. Th 1S enc.our ages the perpetrators of t he '
I '-' r 1"I":; , J I

robbery,
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III 1970, Daniel arap Moi, then the v t ca-Pre s iuent and

Mlnlster of Home Af f a i r s , f o l l owi nq a de at,e Oil r obbe r y

wlthvlOlence gd'8 UII;:; following tat ist i

"Dur i nq th year 1970 there were r n all a total of

1344 cases of robbe ry with vi 01 ence throughout the

republ t c c The total value of property including cash

stolen amounted to Kshs. 015405.50. The value o t

pr perty recovered was K hs. 390,776.05. The number of

criminals in' 01 ed was 2,703 and of t hese 1 ,(j.j~

persons were ar r esteo ... 46

Thi stat ist ic lS an indication of the gl av i t y of tt I;:;

problem of robbery with violence way back in 1970 and it l~

submitted that the problem has escalated as of now as wil I

be shown r n the fol lowing chapters. This should be < ,J

ind icat t on as to why' research should set t oos Ly UI;:;

undertaken in the field of causes of crime in Kenya, for 11..

is by knowi I1g the causes that one can dea 1 with tilt:

prob 1 en•.:> •

1.3 CON_"EYT Qf PUNl~HtHJiI

There is no consensus as to the def1nition ~f

punishment. Several attempts have been made at def t n inq tilL:

term. One of these is that punishment is the "p ena l t.y fur'

t.r ar sgressing the law,,47

Punishment has also been defined as:-

"Physical 01- mental distress inflicted .... The pet ally

tor a t.r ansqr ess t on of law. The. su fering or

confinement lnflicted on a per~ n by uthoriLy of luw
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and the judgment or sentence of a cou rt for" !:>omec r i IIltl

or offence committed by him"48

Professor Jerome Hall says that:-

"First, oun i shment is a privation. Second, it is

coercive. Third, it is inflicted in the name of tilt;

state. Fourth, punishment presupposes rules, t he i r

Ylolation, and a more or less formal determination of

that expressed in a judgment. Fifth, it is inflicted

upon an offender who has committed a crime or harm,

and presupposes a set of va 1ues by refe renc e to wh1 ~,h

both the harm and the punishment are ethically

ignificant. Sixth, the extent or type of punishrnt;t1L

; s ; n some defended way aggravated or m i t i gated by

refe rence to the persona 1 ; ty of the offende t l , •"

mot i ves and temptat ion ... 49

from the above definitions, punishment can be said LG

be a onsc i ous and de 1 i berate move taken by the cus t.o d i wi

of the law upon the violator of the s me. Thi s is dor re

purely for the purpose of reducing inc iden.....~s of c r illlli

beh a 10 U r sin ce t.h e 0 bj ect i ve 0 f c rim i na1 jus tic e 1s t u

protect the society against criminals by punishing th '!il

under the eXlsting law.

1 . 4 T!::!~OBJE§ Qr_Ellt'!I§HM.EHT.

The generalised theories of punishm~nt -tt;

r et r i but ion , deterrence, protection of the pub l t c arid

et Idb I 1 i tat i on. Each of these theor i es has its own mer 11,!:>

ar d deme r its and has consequent 1y rece i ved app r ec 1 L iUII .:. i.:

C r 1 I. i c t sm.
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RI;TfU 6UTIQt!

This theory treats punishment as an end in itself.

Retri but ion is used in the sense of ' rev.enge', the

collective revenge that society takes upon itself upon the

wrong-doer. Lord Denning says:

"The punishment for grave crimes should adequately

reflect the revulsion felt by the majority of the

citizens for them. It is a mistake to consider the

obj ect of puni shment bei n-gdeterrent or prevent ive and

northing else. The ultimate justification of any

punishment is not that it is a deterrent but that it

is the emphatic denunciation by the community ..50

The publ ic revenges as trustee for these offended

person. The doctr i ne shou 1d idea 11 y be based on

proportionality. Thus the punishment should fit the crlm~

for which it is meted. Lord Denning says:

"there are some murders which in the present state or

opinion demand the most emphatic denunciation of all;

name1y the death pena1 ty ... 51

There is a weakness in this re uirement that

punishment should be proportional to the crime in t.hat

human beings are so diverse that it is not posslble to ha e

a standard measure of proportionality of pain to be

Infl icted. Ther-e is also a problem

revulsion.

Several American courts have ruled that r et.ri buti on

in assess 1ng pub 11 C

has no place in a contemporary system of cr i mi na1 just i ,8.

New York court of Appeal in Pe..Q{LI§L, Y __o.I t Y~/52 obser ved

that;

17



1. 4.2

,.The pun 1 shment or treatmen t of offenders is d i r e c Led

towards one to or more of th ree ends; to d i scou r CtJ8

and act as a de t.e r r en t upon future criminal ac t iv t i.y :

to canf 1 ne the offender so that he may not harm the

society; is no place in the s cherne forthere

punishment for its own sake, the product simply of

vengeance or retribution"

In the UniLed KingdomS3 r e t.r i bu t t on was emph a'ti c a i l y

d ismi s se d and it was announced that "modern pentDlo:jl('dl

thought discounts retr 1but ion in the sense 0 F vengE:d.1h,c;

Sir John Anderson in his contribution to the ROjol

Commission on Capital punishment said that:

"There is no longer in our regard of criminal l aw any

recogn it i on of such p r i mi t i ve concept ions as a tonerne n L

or retribution. We have, over the year's f o r t un a t.e l y

succeeded to a ve ,-y 1 arge extent, if not en t i r e 1 y 1/\

r e l e q a t t n q t.he purely punitive aspect of OUt c ri rn i n a l

1aw to the ba ck qround ,,54

It is submitted that retribution is an out-datdJ

theory and has no place in our modern criminal justice

s ys t em. P a i n i nit s elf i san e gat i ve val ue to bee rfl P 1u Y dd

in cases where there is evidently greater value to tw

realised.

This theory entails the instilling of the emotion of
•fear ~n an individual and society at large. It is dire~t8d

ma i n l y towards future behaviour. Jeremy Be n t.ham s t.e t.e u

that:

18



"Genera1 prevent i on ought to be the ch i ef aim of

punishment as it is its real justification. If \.,,12

consider a crime which has been commi Lted as all

t sol at.ed fact, the like of whi ch would neve r recur',

puni hment would be useless.It would be adding one

evil to another. But when we consiaer that dll

unpunished c.r irne leaves the path of crime open, not

only to the same del1nquent but a1 0 and to all thOSe

who have the same mot ives and opportun it 1es for ent.e r

in upon it, we perce i ve that pun i shment inf 1icted on

the individual becomes a source of security to all ..55

Implicit in this statement is that the theory 1S

twofold. There is individual deterrence at d general

deterrence. Punishment of an offender insti ls in h im fE::i.11

of being punished again and this acts as an 'i nd iv i dua l

det.er r ent not to repeat commission of the 0 fence for- Wt-I i ;11

he has been punished.

Gener a1 deterrence means that by pun 1 sh i ng II

offender, other would be offenders are deterred from

comrm t t i nq crime. Thus, for example, when a maqist.r a t.e

r ecor ds the rea son for send in9 a f i r-S t 0 f fen Lit:; r top r i ~.JIl

as being the prevalence of the offence in an area, it is at)

exercise in general deterrence. In Kaluku MUDY..§.Q3_._B,56tne

High Court refused to reduce the sentence of the aope l t ent

by the District Magistrate, Kitui, for a stock LheFt

contrary to section 278 of the penal code. The

justification for this refusal was that in view of the

gravity and the prevalence of such offenses in the area,

the court did not th ink the seven yea rs and aJJ 1 t ioua 1

twe 1ve strokes were mani fest 1y excess i ve a 1though Ul8
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appellant was a f t rst of Fender.

If this theory of deterrence h lds a y water, then i~

follows t l at the mor e harsh the puni shment, the ,gl eater the

deterrent effect. However, the theory h s been criticised

as hayi ng no success. Thus for examp1e , before the Royal

commission on capital punishment, evidence was adduced that

a chapl ai n of Br i s t.o l had found th out 0 168 persons who

he had prepared for death, no fewer than 161 had actua 11 y

witnessed an execution.

The failure of this theory is also evidenced b;

crim 1na1s wit h mor e t hanon e conv i c L ion. 1nth e cas e 0 t

J.ohn t1iJnyal~Q,mQak§ .,-'L..-R51 the of f eride r had 16 PrE~V IOu,)

convictions. This means that the punishments meted out fur

the previous offenses did not serve to deter him from

committing more offenses.

This t.heorv is criticised in that it- does not de a l

with the root causes of crime. It is opined t.na t t.h i s

cannot help in reducing c r t mt na t oeriav lour. I ;0 ullrlnll L1',,,,iJ

that the greate r need is to dea 1 wi t.h the causes of a c r 1 lilt:;

and also to reform the criminal such that he is not driv~1I

to commit crimes by the circumstances surrounding hlm.

I . 4 • ;., !:,H~.:t!L..L!'Qr::!. E_.IJJ .EU U Q

The objecLive of this theory is to detain the offer Ud(,

and, by so do r nq , physically prevent him from repeating h i s

offence. In f3.!..V~..Qave,58the accused pleaded guilty to fuut

charges of indecent assault on boys aged between 9-11 yo r~

where 11 other offenses were also taken into cons ider at t ou .
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The court observed that it were be t te r for him when he t s

eliminated from the Society other than when left at

liberty. The theory entails the segregation of persons ln

institutions. This has to be pursuant to a court order. The

courts are 1i mi ted as to the sentences they can pass for

specific crimes. This theory has a loophole in that the

incapacitation is temporary s ve in life 'i mpri sonmer t

sentences.

This means t hat 0nce . the j ail t e r m i s 0ve r , ttl e

criminal goes back to the society and the latter is open to

suffer from the criminal's acts. This is due to the fact

" that segregation will not probably reform the offender.59

1.4. 4 fl~H6~lhlT ALlOt':!

This theory seeks to br i ng about a change in tile

att i tude of the offender so as to reform him to a 1 a"l

abi ding member of the soc i ety. Jeremy Bentham advocat 1 fit!

the theory says that:

"It is a great merit in a punishment to

contribute to the reformation of the offender

not only through fear of being punished

again but by a change in his character

and habits,,60

Mr. A.K. Saikwa (then commissioner of prisons, Kenyct)

pointed out in one of his speeches that:

"There is now an urgent need to exp lore new methucJs

for the pr-evention of crime and the t r e a t.rner t cf

offenders which would fairly reflect our- s oc ie t.v ' s
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interest t n pr ot.ec t t riq itself yet, provide maximum

opportunity for the individual to turon away f r om a

career of c r une . In add i t t on to p r v i dinq a secure

usLody for t hose WIIO canst i tute a potent 1 a1 danger to

the communlty, our treatment of the offender shoul j

aim at encouraging in each individual inmate, inmate,

his positive potentials and developing them as far a~

poss ib1e inset t i ng up a pen 1 t.r eat.men t towards h i ~

rehabi 1 -j tat 1on ... 61

The trend is t.owa r ds t ndiv idu, 1 is t.i c approach to

sen teric t nq as c ist i nct from pun iahmeut ,

The r-e f orrnt sts advocate humane tre tment of i nmat.e s

inside the prison institut-ions. They suggest prop~r

training of prisoners to adjust themselves to the free 1it e

in the soc-iety after their release. Agencie s ch 5 parole

and probation are recommended as the best measures. In R!V~

!1<;!"1!l1}-t9Q6!, a man aged 38 years" caught in t l e act 0 (

breaking into a shop and who had 14 previous conv ic ti cus

for d i shonest y... had his sentence of 3 years impr i sonmen t

varied to probation. A probation officer had said that he

thought the appellant had a sincere wish to reform, and the

court agreed that it was worth taking a chance in the h0pe

that he would be diverted from a continued life of c r ime.

The award of SUCll agencies as probation, parole, absolute

or conditional discharge in most cases depends on t.I.e

attitude of the offender towards the crime and also t.rre

nature of the cr i rile.
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charged and convicted for theft which theft

inf int t.e s imal and one committed within the family. The Hl~tl

Court held that the offender behaved in a repentant way dnJ
this sh wed thaL he was reformable. It therefore set aside

the ustod ia1 sentence whi ch had been imposed by tite

District Magistrate court, and substituted it w i t.h an or der

absolutely discharq inq the appellant. Thus the appe l l ar.t.

had been given a second chance.

A close analysis of the preceding discussion Lrlr,j0

out two OppOSi ng approaches: the Phi1osoph i ca 1 and Lite

legal. The former is engaged in asking why we punish whi Ie

the latter asks whether punishment is achieving lLs

objectives.

As stated ear 1ier, eve ry cr i me must have a p f'E::S r 1 n",tl

penalty. Both the crime and penalty thereto must ue

expressly provided for in the penal code of the partie-....iClI

state. It is submitted that the proposals enunc iet.eu r r :

thls debate by the various philosophical SChools should

be a starting point for lawyers and penologists 111

insti luting emoi rical r esear-cb programmes and f or rnul at iliU

drafts of penal codes. It is in this r espect that lfle

j ust i f icat.t on for the introduction of capital ~unishn6nt 111

Kenya for the crime of robbery with violence w i I l

ex am i ned . This end will be realised by ex rrllni!l~ t.hv he'l) ,<

Leg1 S 1at i ve response to the i ntroduct ion of t.he Llt-;,.l I.

penalty for the offence of robbery with violence.
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CHAPTERTWO

This chapter attempts to appraise the arguments that

have been proj ected in support of or aga i nst the death

penalty in Kenya. There have been two parliamentary debates

in kenya since independence. The first one was in the ear 1y

1970's and it was in relation to the offence of robbery

with vi 01 ence. The second debate was he1d 1ast year ( 1994 )

and this dealt with the subject of death penalty generally.

2.1 n:!~ QJ;J;}6.IL1J:LJl:LI;_t~JO' S

2.1.1 THE CASE-.fOR CAPITAL PUNISHMENT:

From the debate,one can gather a number of arguments

that were advanced by the members of parliament (MPs) in

support of death penalty. Some of these are: that it is a

unique deterrent, that it physically eliminates conv t vt.ed

robbers, that there is no better alternative, that public

opin 1on demands its i mposi t i on, that the doctr i ne of an

eye for an eye should apply, and that when punishing

sympathy should be with the victim ~ather than villain.

The Attorney-General, Mr. Charles Njonjo, in reply to

Mr Kasanga Mu1wa, s concern about the equa 1 t.r eat.merrt; of

first and Habitual offenders by providing for a minimum

sentence of 14 years wi th hard 1abour, _inter~B. sa i d:

...... In fact Mr Speaker, the President at the last

Madaraka day speech did suggest that the law should be
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amended so that these people can face capital
punishment: to be hanged on the trees so that others
can fear. Instead of bringing an amendment that my
learned friends wishes to bring I am going to bring an
amendment to provide for capital punishment."
The argument is that by pun ish ing offenders, other

would be offenders would be deterred. This is what is
called general deterrance and it rests on the philosophy
that a few must perish so that many may fear.

It seems that in the opinion of the president, the
harsher the punishment the greater the deterrent effect.
Thus if any punishment could deter violent robbers, it was
public execution of their convicted lot .

..... if people are to hanged, particularly if this had
to be done in pUblic, many people would fear that they
would be hanged the same way" 2
Howeve r , ev idence ava i1ab 1e shows that pub 1ic

execut ions do not have a un ique deterrent effect. In
England, for example, evidence was adduced before the Royal
commission3 to the effect that of 167 persons who had been
on the death row in Boston, 164 of them had wi tnessed a
public execution.

Daniel Arap Moi, then Vice-President and Minister for
Home Affairs stated that:

.....the intention of the Bi 11 is to deter those who
have been embarking on ...robbing from this business ..4

This belief was not based on empirical data. There were no
statistics provided to advance this argument that death
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pena1ty Const itutes a un ique and therefore effect ive
deterrent.

Another argument for the imposition of the death
penalty for violent robbers is that the penalty serves to
eliminate such persons from the society once and for
all.The case was put thus:

"...MP's if they want the attorney 'general 's chamber
to he 1p the mag istrates to make sure that, at 1east
within a certain time; we eliminate these people
shou 1d support the Bill ...5

This argument of elimination of violent robbers is valid in
that once a convicted robber is executed, the society gets
rid of him once and for all. However, it overlooks the fact
that new members are taking the 'career' of violent robbery
every day. Thus the execution of a few robbers would not
make much difference to the actual number of violent
robbers.

It was argued by some MP's that death penalty is more
eCon lI1ical than punishments like life imprisonment in that
it does not involve the expense of maintaining a criminal
for 1ife. Mr Shikuku in his contribution to the Bi 116
stated that "putting him (robber) there (prison) obliges
everybody to pay tax to feed him"7 He felt that prison had
become home for some persistent criminals.

"Prisoners want to stay in, when released they commit
another c rime in order to go in".8

Th is at t itude shows that the 1eg is 1ators took issues on
their face value. Thus, for example, if a criminal had many
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convictions and consequently many jail sentences, this was
basis for concluding that prisoners commit crime out of
choice in order that they may be sent back to prison. Such
a statement as Sh ikuku 'sin effect pu rports to abso 1ve
society from any responsibi 1 ity of the Criminal behaviour
of its lot.

Some MP's argued that other punishments had failed to
deter violent robbers. They thus saw capital punishment as
the final option. Later on· during the debate for a
mandatory death sentence in 1973, Mr Nyamweya, then
Minister for works, stated that:

"...the Government has not restored to th is measure
for the sake of doing so but because every other form
of punishment has failed to eliminate the menace.,,9

The 1 aw had been amended10 to prov ide for the sentences of
a minimum of 14 years imprisonment with hard labour and a
maximum of 20 years with strokes barely two ye rs prior· to

the introduct ion of the Bill. 11 Thus the effect iveness of
these sentences had not been amply tested.

It was argued by the supporters of the death penalty
that public opinion demanded the hanging of robbers. They
made statements like" ....the mass of our people demand
t d ,,12o ay ...

The then President, Mzee Jomo Kenyatta was allegedly
given a pub 1ic mandate to hang robbers in pub 1ic. 13 He
solicited this mandate in a couple of public rallies he
addressed by phrasing his questions in such a way as to get
affirmative chorus answers.
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The local press also played a significant role in
building the storm that culminated in the introduction of
death penalty for armed robbery. The stories tarried out in
the newspapers misled the members of public that that was
the genera 1 will of the kenyan pub 1ic. Such an all egat ion
was unsupported by any emp irica 1 ev idence as no op in ion
polls we re ever conducted to de t.ermi ne public opinion.
Further, even in the few public rallies conducted that
addressed the issue of armed robbery, the public was not
enlightened on the arguments on the subject of death
penalty.

Polls or no polls, it is conn tended that public demand
for justice does not justify the introduction or retention
of the death penalty. While as a matter of practical
politics no government can be oblivious to the feelings of
the Governed, the mere existence of a desire to see justice
done, wh ich means to see those who commi t certa in acts
suffer certain punishment does not automatically justify
its gratification. Where an actual offender is punished
pursuant to the aim of prevention of crimes, the demand for
justice may be incidentally satisfied. But to punish merely
in order to satisfy this demand is no more justified than
to ill,treat one person in order to gratify the sadistic
desire of another. Clear approval of use of the death
pen lty by public is thus not an argument in its favour for
a 1aw-make r .14

Some MP's took refuge in the doctrine of "an eye for
an eye" as a justification for the death penalty.
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"...these robbers who use undue violence, undue

killers .... should be hanged or should abide by the law
of moses, that is an eye for an eye." 15.

The MPs did not put up any argument to back the doctr ine.

All that they did was recite the Bible or simply repeat the

adage.

It was argued that the criminal sympathy should be

with the victim rather than the vi 1 1a in. In his

contribution Shikuku said:

.....If we say hanging is not enough .... are we just

going to say that sending them to prison is enough?

Are we not going to take into account the misery of

the family of the people who were butchered to death

and their property taken? Are we forgetting that those

who have dled have left behind their children and so

f th ? •.10or ..
Whe reas t he above argument is acceptab 1 e , one finds it
difficult to be persuaded that by imposing death penalty on

the violent robber, sympathy is won for the victim. on the

contrary, popular sympathy may be diverted from the victim

of the crime to the offender who ;s awaiting execution.
It can be argued that politics played a major role in

the debate. This argument has its foundation in the

informal def{i~tQ relationship that existed between the
legislators and the president. Reporting on the late
president's speech on Kenyatta Day in 1971, a local daily
head column read:

" ... President Kenyatta declared that he was personally
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In support of public executions of those convicted of
robbery with violence ...saying Kenya was a democratic
country where freedom of express ion was guaranteed
under the constitution, he asked those opposed to the
public execution of robbers to say so at the rally."17

The power that went with the institution of the presidency
and the presidents charismatic nature acted to ensure that
no one dared take the challenge.

Some MP's felt that the fact of the President
supporting the Bill was reason enough for them to support
the same. Mr Kase stated:

"Perhaps the Attorney General will tell us that it is
what the Mzee wants and if it is,then I have no
alternative but to agree,,18

This statement clearly shows the willing to compromise
their honest opinion about the death penalty if only to
please the president.

It should be noted that the continued spate of
robberies was causing Kenya embarrassment on the
international scene. Mr charles Njonjo, the then Attorney
General said:

"We do not want to have a bad name ....we do not want
tourists in this country to be scared away by these
thugs" 19

Thus this state of affairs warranted all possible measures
to ery'adicate the menace so that foreigners would have no
fear in coming to and investing in Kenya. To the Attorney
General and his likes, death penalty was the ultimate
solution.
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T~~ ~6§£ AqAIN§T DEAT~~ENALTY
The maln arguments of the opposers of the death

penalty were: that it is not a unique deterrent, that it is
final and irrevocable, that it is unjust and
dtscriminatory, and that the doctrine of an eye for an eye
is as irrelevant as it is useless.

In rej ect ing the argument that death pen a 1ty was a
unique deterrent, Kariuki J.M said:

"We can learn from history that in countries as near
as Uganda, death is prescribed for armed robbery. We
also know that this factor has not had a significant
effect on the rate of armed robberies ... In countries
like Nigeria where public execution is the penalty for
armed robbery, the crime rate has not been on the
decrease, to the contrary it is on the increase. ,,20

Re earch carried out el~ewhere s~em~ to support K r"iuki's
assertion that death penalty has no significant effect on
the rate of armed robbery. Professor Thorsten Sellin, after
a research on whether death penalty had a greater deterrent
effect in the case of murder of policeman concluded thus:

"The claim that if data could be secured they could
show that more police are killed in abolition states
than in Capital Punishment states is unfounded. On the
who 1e , the abo 1it ion states... seem to have fewe r
~<i11 ings , but the differences are sma 11. If th is is
then the argument upon which the police are willing to
rest their opposition to the abolition of capital

36



pun ishment, ',,it 1acks any factua 1 bas is, ..21

Some MPs were of the opinion that the real deterrence
was not in the severity of the sentence but the certainty
of arrest and conviction, When committing their crimes, the
perpetrators do not con temp 1ate the ir detect ion, Itwas
argued that :

"Punishment is always known to the criminals; they
a 1ways know that there is pun ishment if they are
caught, but they always hope that they are not going
to be caught ..,..22
Gachuki 's view is that the cetainty of conviction is

inverse 1y re 1ated to the barbar ity of the pun ishrnen t . He
gives two main reasons for this; firstly, the burden of
proof required to convict both in law and in practice is
that of es tab 1ish ing the gu i1t of the accused ..beyond
reasonab 1e doubt", Th is is not an easy task, 23

In 1924, the British Home office did state that:
"In consequence of the strong proofs of gu i1t
necessary for crimes punishable by death, the
proportion of acquittals for murder is higher than
most other crimes, and an acquittal does not
necessarily imply failure to detect the perpetrator of
the crime,,,24

Secondly, the judges (including Magistrates) and
prosecutors, being human beings, cannot react the same way.

",,;;
Some of them do not support the death pena 1ty and" such
their feelings may be reflected in the ~tringency of the
court or laxity of the prosecution in prosecuting the case.
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Gardener argued in 1956 that the reason why there were

on 1y 12 execut ions in respect of 145 mu rde r s was not
principally because of an increase in the ·percentage of
reprives, but principally because juries were becoming more
re1 uctant to conv ict. 25

The argument that death penalty is irrevocable was not

lost on the MPs:

" ... it is so final. Evidence can be juggled and no

human being is perfect in any criminal case
... Somebody who is innocent may be found gu i1 t.y . ,,26

Two separate but related issues may be drawn from the above

statement. An innocent person may be convicted of a capital
offence as a result of a deliberate frame up or even misuse

of police of police powers of interrogation of suspects,for

example forced confessions. A conviction may also be as a

result of a genuine mistake. This possible miscarriage of

justice is underscored in a 1927 case 27 at Massachussets in
United States. In this case, two Italian migrants, Nikola

Sacco and Batholomeo Vanz~tti were convicted of a murder
tha t had t.ak eri place in the cou rse of a bank robbe ry and

executed.They protested their innocence throughout the

trial which was ridden with racial prejudice. This case
took 35 days yet the jury received the case in the
afternoon and was reportedly ready to return a verdict of
qu i 1 ty imme di ate 1 y after the close of the case. 50 years
later the Governor of Massachussets issued an apology
because evidence had been adduced absolving the two of any
gui It.28
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A 1987 study found that 23 innocent people had been

executed in the USA a lone th is centu ry .29 Th is shows that

there is always a possibility of convicting an innocent

person in any criminal case. The reason for such a

conviction notwithstanding, the fact remains that once

capital punishment has been administered on a person, he is

eliminated from the society once and for all and nothing

can be done to bring him back to life. Apology can never be

a remedy for the mis ca r r iage of just ice once it has

occurred.
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The argument of the validity of the doctrine of "an eye
for an eye" was dismissed as an old conception and of no
help.30 Ki 11 ing the criminal does not undo.the crime or
bring justice to the victim or the society. The attitude
should be as expressed by a mother of a murdered daughter
whose killer was imprisoned for life by a Los AngelcsCourt
in November 1960 though he had been committed to the court
for trial under the death penalty law. She wrote:

"I cannot be 1 ieve that cap ita 1 pun ishment is a
solution to abol ish murder by murdering an endless
chain of murdering (sic). When I heard that my
daughter,s murderer was not to executed my first
reaction was immense relief from the additional
torment. If the usual catastrophe was to be stopped it
mi ght be pass ib 1e to turn bad into good ...maybe he
(the murder) became what he is because of humiliation
and rej ect ions. To become usefu 1 wou 1d be a way to
help him .... if it is to be an eye for an eye and a
tooth for a tooth, this will soon be a blind and
toothless world,,31
Mr Seroney, opposing the introduction of the death

penalty for robbery with violence, said:
"I believe it is a mark of primitiveness and savagery
to think that by imposing harsh sentences you thereby
reform soc iety and reduce c rimes. ,,32

The argument is that the considerations which led to the
abolition of the more savage accompaniment of executions
and to the restriction of the number of capital offenses

40



especially those involving murder and theft are:
"...In those countries where there is definite
disparity in economic wealth within the community. In
Kenya, you will not find an As ian be ing accused of
robbery with violence. You will not get an European
be ing accused ...It is because they have it-have the
wealth. It is only among the Africans where you will
get this stealing ...and it is because we are the have-
nots in this country ..37

The argument is that armed robbers are not so because they
were born robbers, rather they are forced by economi c
factors to do it. Thus un 1ess the economi c factors are
addressed, then robbery with violence is here with us to
stay. Kariuki put it thus:

"As 1ong as OUT economi c set up is such that the
majority of our people, including ourselves (MPs) are
continuing to 6\ mass property and 1ive side by side
.....,ith the poor members of the soc iet y , even if the
Bill is passed, armed robbery will never miss in this
country. ,,30
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snou 1d operate to guard aga inst i nt roduc t i on of the death

for new crimes. better sti 11, they should operate

us to abolish the penalty altogether. To k r l l a

pr isane r in cold blood according to an inexorable ritual

is to do something that should not be done to any person

whatever his crime as our respect for human beings in

genera 1 demands. 33

Kariuki in his contribution pointed out that:

" ... if the criminal suspects possibi 1ity of arrest, he

wi 11 try to el iminate anyone who might 1ive to tell

the story. ,,34

Those who think that they are going to be executed for a

crime may kill more recklessly to avoid capture than those

who be 1i eve that any other pun i shment, 35 for examp 1e 1i fe

imprisonment, is the maximum punishment. Thus a penalty

which we believe is necessary to maintain conformity to the

law at its maXlmum may convert the

hardened enemy of the society.

A few MP's made an attempt to address the root causes

offender into a

of the cr i me of robbery wi th vi 01 ence; to look at the

criminal rather than the crime. Kariuki said that:

"Before we consider the appropriate penalty we should

ask ourselves, whi do they become criminals? Do they

become tll i eves because the re is necess i ty to stea 1 or

because t he y are born th i eves? ..36

Mwang 1e caut i oned the House not to take t.he Bill mer e 1y

on its face value, but to consider the background of the

r ot.ue r s in Ue country. He said that violent crimes,
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Another argument that stems form the above arguments
is that the death penalty is unjust and discriminatory.
Advancing the argument, Nthenge stated:

"Some people are poor and they cannot afford the best
lawyers and they are not well defended and at end they
get the punishment even though they may be
innocent .:'39

The truth of these words is not hard to get in our criminal
justice realities. Suffice to say that while those with
political or money power are more likely to influence the
off icers of the court to the iI" advantage and therefore
escape the death penalty,the poor do not have this
advantage and it is upon them that the pena 1ty is often
pr-onounced and app 1 ied.

Inspite of these arguments against death penalty
WhlCh, it is submitted, had more weight than the arguments
for the imposition of the death penalty, parliament amended
the 1aw in 1971 to p rov ide for dea th puni shment for

obbery with violence. The debates that followed were on
whether the penalty should be made mandatory. The Bill went
through parliament. It was assented to by the president on
4th April, 1973 and commenced its' operation on 6th April
1973 as the Penal Code (Amendment) act No 1 of 1973.

2 Tt!~__1P._T EST_ DE~AI E

The late-t parliamentary debates on the death penalty
took place during the Month of December, 1994. A Motion was
moo red by Kiraitu Mur-ungi calling for an out-r-ight
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abo l i t i on of capital punishment which exists in the Penal
Code. Itread:

..That given the fact that death pen a 1ty is archa ic , in-
human and unjustifiable in today's world, this House
reso 1ves that sect ions 40 (3), 204 and 296 (2) of the
Penal Code which impose mandatory death punishment for
the offenses of the reason, murder and armed robbery
respectively be re~ealed, varied or otherwise amended
to exc 1ude any reference to the death pena 1t y , ..40
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Thl Motion has no mention of section 60 of the Penal Code

which provides for the death penalty for administration of

unlawful oaths to commit capital offen~es.
The motion was seconded by Dr Mukhisa Kituyi who said

that the death penalty could not be a punishment because of

its finality. It is based on vengeance as it is meant to

give satisfaction to aggrieved relatives that the murderer

has been killed.41

It is pointed out that it was wrong for the MP to make

a sLatement that suggests that murder always results in the

course of cornmiss ion of the three capital offenses. For

example, the offenses of robbery with violence and treason

can be constituted without necessarily involving murder.

The Attorney General, Mr Amos Wako, amended the motion

to read as follows:
" That the House urges the Government to undertake an

early review of sections 40(3), 204 and 296(2) of the

Penal Code which impose mandatory death punishment for

the offenses of treason, Murder and armed robbery

respectively and all other laws which provide for
<.-:j(l..cd!" p,---", .•/ij V'litt.-, ct VIe...-..) iv ~..•lcc,I,.l;h"I""'J Ii-o-.e

death pena 1 ty in Kenya ..,42

This amended motion called for a review of all the laws
that provide for the death penalty with a view of
abollshing the death penalty in Kenya.

Whi le moving the amendment, the At to rne y Gerie ra l
po 1 nted out t.hat we must ensu re there is a consensus by

Kenyans before we can move to abolish the death penalty ln
our statutes. n He sa id that because death pena 1 ty is so
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serious it should be 'i mpo se d only for serious crimes.44

Unlike in the debates in the early 1970s, the Attorney

General made an attempt to enlighten the members of

Parliament on the campaigns throughout the world to abolish

the death penalty. He said that some countries viewed the

death penalty as a violation of Human life while others

considered it a deterrent to rime. He pointed out that

there is no consensus on the issue for the time being.45

The Amendment was seconded by an Assistant Minister in

the Office of the President, Mr Jul ius Sunkul i, who said

that if the deaLh penalty was abolished there would be no

safeguards. He said that we have few murders' today

because potential murderers fear the consequences of the

law.4~ This statement suggests that there are a few murders

due to the presence of the death penalty in the statutes.
One finds difficulty in being persuaded that this is the
position in Kenya as reports in the Media on murders

cornm it ted show othe rw ise .

Mr. Surik u li said that the abol ition of the death

penalty should be gradual and suggested that it be

abolished in respect of robbery with violence. He

appreciated the confusion that is caused by the definition
of t.he offence of robbery with violence, wh i ch conr us ior.

wi 11 be add ressed in the fo 11ow ing chapter. He obse rved
that:

46

"The word 'armed' as regards robbery is not defined in

the statutes and somebody armed witha panga might be
sentenced to death. ,,47



Mr Murungi argued strongly for the abolition of the

death penalty in all its aspects. He said that Capital

Punishment is not effective in detering the crime. He

poi nted out that as par 1iament debated the matte r , 500

people jailed at Kamiti Prison were waiting to be hang8d.48

This figure shows that the executions are not as frequent

as the passing of the sentences. One wonders why we have a

pun ishment wh ich the author it ies are re 1uctant to

administer.
Kiraitu said that there wasQlink. between economics and

the death penalty. He said that the root cause of murder

and robbery 1sin poverty. Kenyans who

poverty 1 ine are mainly the victims of

Ca 111ng for an equitable distribution of

observed th~t so long as 10% of Kenyans

monopolise the National wealth. While 90%

live below the

death pena 1ty.

re sou rces , he

continue

wa 11ow

poverty, there will never be a permanent solution to
robber ies and mu rde rs ,49

In a nutshell, one can say that the 1994 debates on

the death penalty were reminiscent of the debates in the

1 70s as discussed in the first part of this chapter. Both

the original and amended motions were opposed

oY8rwhelmingly and voted out on 7th December, 1994.50 Thus
as of now, the death pena 1ty rema ins mandatory for the
offenses of robbery with violence, murder and treason.
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~HA£T~R~HREE
THE LAW ON ROBBERY WITH VIOLENCE IN KENYA AND THE DEATH
PENALTY ON THE INTERNATIONAL PLANE
THE LAW ON ROBBERY WITH VIOLENCE IN KENYA

As noted in the or-e ced ing chapte r , the Pena 1 Codel

(amendment) Act No.1 of 1973 made death penalty the

mandatory sentence for the of ence of robbery with

violence. This part of the chapter discusses this offence

with the intention of highl ighting some of the problems
r>

arising out of the Vctw on crime of robbery with

violence. It is intended to demonstrate firstly, that the

c r i me is ill-defined in the penal code and this poses

serious practical problems in the application of the law.

Second 1 y, to show how the Courts have interpreted and

applied section 296(2). Thirdly,to show that the trial of

the offence in ce rt ai n cases is subject to procedural

anomalies which seriously compromise the possibility of a

f a i r trial.

It should be noted from the onset that robbery with

violence does not exist as a separate offence f rorn the

offence of robbery.The law on robbery is found in sections

295 and 296(2) of the penal code,which state as follows:

section 295. Any person who ste~ls anything and at or

immediately before or immediately after the time of

stealing it uses or threatens to use actual violence to any

pet-son or property in order to obtain or retain the thing
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stolen or to prevbnt or overcome resistance to it's being

stolen or retained, is guilty of the felony termed robbery.

section 296(2). If the offender is armed with ~ny dangerous

or offensive weapon or instrument or is in company with one

more other person or persons, or if, at or immediately

before or immediately after the time of the robbery, he

wounds, beats, strikes or uses an other personal violence

to any person, he shall be sentenced to death.

A close analysis of the above sections reveals that

the offence of robbery with violence is committed when a
person who would otherwise be guilty of robbery:

(1) Is armed with any dangerous or offensive weapon

or instrument, or"

Is accomp an ied by one or more person or persons,

or
(1 11) Wounds, beat ,strikes or uses any other personal

violence to any person immediately before or

immediately after the time of the robbery.

These three ingredients of armed robbery are independent of

each other, tha t is they are a 1ternat ives as opposed to
being cumulative. This is so because there is the use of a

(i 1 )

c0mma after edch ingredient and the word ~or'. Therefore,
the plove of one ingredient suffices to prove the offence

of robbery with violence.

There is a quagmire between sections 295 and 296 (2).
The first ingredient of armed robbery, as noted above is
the possess ion of any dangerous or offens i ve weapon or

instrument during the commission of the offence. The act
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of possession may reasonably cause the victim to fear

that the weapon or instrument will be used against him or
property and this amounts to a threat. It follows,therefore,
that this act of possession also discloses an offence of

robbery under section 295 which provides Int~r __~;a that a

threat to use actual violence to any person or property at

or immediately after or immediately before steal ing

anything constitutes an offence of robbery.

The third ingredient of armed robbery under section
296 (2) is the wounding beating,striking or using any other

personal violence by the offender in the course of his

illegal enterprise. Under section 295. the use of actual

violence to any person by the perpetrator of the illegal

en te rp r ise amounts to an offense of simple robbery.
An analysis of the above discussion shows that what

amounls to a cr irneof simple robbery under section 295 also

amounts to an offence of robbery with violence under

section 296(2). This gives the p rosecu ti on a discretion as
to what section the accused person will be charged under.
The ~ause of concern here is that a person who is charged
under section 295 will only be liable to imprisonment for
14 ydat'S together with corpora 1 pun ishment not exceed ing
twenty-eight st rck es/ if convicted whi 1e a person convicted
under" section 296 (2) shall be sentenced to death. This
meal ~ triatape rson who is charged under the 1at te r sect ion
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It is difficult to ascribe logic to th~ second element
r':-bb"-'-j "to

that changes A robbery with vi 01 ence. Where a person



forcefully steals from another person, this amounts to an

offence under section 295. If however, the perpetrator of

the offence is accompan ied by another person, a will ing

part ic ipant, all othe r circumstances of the offence

remaining the same, the penal code directs that this would

amount to robbery with violence. In other words it is not

correct to convict more than one person for robbery under

the pena 1 code as mere numbers transform the offence to

robbery with violence.
There are a number of questions that arise from the

definitions of the offences of simple robbery and robbery

with violence and whose answers cannot be derived from the

penal code. These are questions like; what amount of

v 101 ence will const itute robbery and not robber y with

violence? What 1S a weapon or offence instrument for

pur~oses of section 296(2). To answer such questions,

decided cases have to be considered.

The confused def in it ions of these offenses c rea te
practical difficulties in the application of the law as is
reauily illustrated by case law.

111 G..9.Q.r:: i~ 1 rU9fQg§. Y 8,5 the accused was can v icted of
the offen~e of robbery. The facts of the case were that on

the material night the complainant was about to drive away
in his ca r when the accused sudden 1y g rabbe d him and

pointed a gun at him. The accused fired bullets from his

gun and finally overpowered the complainant and made away

with his car. The trial court found that the accused had

been armed wi th a gun, that he was in the comp any of another
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person during the commission of the offence,and that the

accused's accomplice struck the complainant. Any of these

facts established should have sufficed for a'conviction of

robbery with violence. The court, nevertheless, convicted

the accused of simple robbery.
In the case of ~OS~p-':L!,!an..lli!n9.1L,{_R,6 the appe 11 ant had

been charged with and convicte of the offence of robbery.

It was all eged that on the mater ia 1 night, the accused

together with 3 others not before the court, had pushed the

watchman on duty towards an electricity pole and tied him

while they stole. They were alleged to have been armed with

clubs and swords. The trial magistrate on the question of

vi 01 ence he 1d that there was no more than ty in9 up the

complainant and this was incapable of amounting to violence

under' section 296(2). He stated:

"Cons ider ing what happened to the watchman, one cannot

say there was force used. They led him to an

electricity post and tied him up ... He was threatened
that by mak inq any noise he would be harmed .... These
people had rungus and pangas .... These were offensive
weapons to show that the four were serious with their

threat to harm should the watchman shout. Hence, the

circumstances clearly show that this was robbery and
noth ing else .

t h is is a clear m t sd i rect t on of interpretation of the
facts. All the ingredients of armed robbery were present

yet the learned magistrate concluded it was simple robbery.
The High Court did not agree with the trial
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magistrate's ru linj; that only simple robbe ry was proved but

upheld his decision on the ground that although the
particulars of the offence supported a more s~rious type of
robbery, only simple robbery was charged and the violence

used was catered for insect ion 295 wh ich sets out the

ingredients of simple robbery which is punishable under

section 296(1). Their Lordships admitted that section

296(2) 1S not strictly followed and in their reasoning,they

blamed it on the charging powers. They stated:

.... a Court of trial must however,in the ordinary

course of events accept the charge put before it and

adjudicate on the facts thereof within the framework

of the applicable law and its conviction is entered,

this court (H.C.) in its turn and on its first appeal
can but adjudicate. upon the conviction (based on the

charge) 1n the light of applicable law and the
recorded ev i dence. It can do no more, it must do no

less"

This case is a clear indication that the accused's life

hangs pr eca r-iou sl y .j n the hands of the charg ing off icers.
\

They have power· to prefer charges under section 295 or
section 296(2) with the accompanying disparity of
L()tl~(Jqll\::ltlc,\::lS. It is not evident from tile wo rd i n q of the
said :"c:ctions what criteria they use to do so.

CObes decided in Kenya, for example the Jo§eph
\fig) Igctn~lJG9~~, i reVl:jolone broad p ract ice: the po 1ice tend

to clra rqe the of f e nde r with robbery where no personal

'i nj u ry was 'i u f I icted on tile victim whatever the other
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circumstances of the case, but they tend to prefer robbery

with violence where some personal injury was inflicted in

the course of the offence.8

In the Ugandan case of Sok ito 1 e~o V--.lJ.ga11Qg9 the accused

with others not in court had robbed the complainant on a
highway. The trial magistrate had established that the
accused, or his accomplices, ad beaten their victim in the

course of the offence, that the accused had been armed with

a stick which the court held to be a dangerous weapon and,

moreover, that the accused had been in the company of other

pe op 1e though they we re not charged. Neve rthe less, the

mag 1 strate proceeded to conv ict the accused for robbery

under a p rov is ion P9_Yj' l1~t.~rig with section 295 of Kenya's

penal code.
On appea 1, the High Court of Uganda observed that on

the facts the proper charge should have been robbery with

violence.

The above case is one of the ve ry few dec is ions 1 n

which a court has made an attempt at analysing the law on
robuery in Eavt Africa. Cases decided have tended to regard
the law as we l l- settled and thus ne edi nq no arnpl ification.

The effect is that the courts have never come to terms with

the rea 1 ity of the law they f' ur ported 1 y app 1 y. The

p rob ab le reason for this is that the courts, on
analysls,Would corne to the conclusion that the offence of
robb~ry is practically non-existent and only that of
robbe ry with v r o lenc e exists. This would mean that every
pert>un charged under this law would be sent~nced to death
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1 f conv icted. ~athe r than have to sentence peop 1e to death

the judges have, it is thought, opted to conn ive at the

deficiency in the law.11

It is evident from the above discussion that the
ro h b IG-o-:::I IN ·1It:....

offenses of robbery and x v io lence are ill-defined in the

penal code. This poses serious practical problems in the

application of the law. To avoid this confusion, the
offenses should be defined more clearly. The court should

also make an attempt to interpret what the law actually is.

This judicial interpretation wi 11 serve to 1imit the

discretion of the charging officers to prefer charges which

discretion, it has been noted, can be mis-used.

3 . 1. 2

lhe penal code carries four offenses for which the

p rescr i bed sentence is death. These are mu rde r , treason,
robbery with violence and administration of unlawful oaths
to conun it cap it.a1 offenses. The 1ast of these offenses is

hardly used, but still it remains a capital offence under

section 60 of the penal code.

Until 1969,the High court had exclusive jurisdiction
to t..rya persol charged with capital offen a.Section 6 of

the Criminal Law (Amendment) Act (No 3 of 1969) amended
Section 7 of the criminal procedure code (C.p.C)12 so as to

empowe r subord i t te courts to pass, among others, the de at h

sentence under section 296(2) of the Penal Code. Section 7
( 1) (a) states that:
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"A subor d inat.e court of the first class held by: a

Chief Magistrate, Principal Magistrate or Senior

Resident Magistrate may pass any sentence authorised

by law for any offence triable by the court".

What Parliament had done was to merely increase the powers
conferred on certain subordinate courts.13 When robbery with

violence was made a capital offence it was triable by

surbodinate courts.

Subject to the provisions of section 220 CPC, murder
and treason are the only offenses that are triable only by

the High Court. This has certain implications. For example,

that these are the only offenses that are mandatory subject

to committal proceedings, and subsequent trial by the High

court. Section 230(a) of the CP~ provides that:
"A surbodinate, court shall hold committal
proceedi ngs ..... where a person appears before that
court charged with an offence which is triable only by
the High Court."

The function of committal proceedings is to ensure that no

one should stand trial unless a 12rtma,_f1t~j~ case has been
set up14. Section 233( 1) of the C.P.C states that:

"Where,having read the committal documents,the

magistrate considers that there are insufficient

grounds for committing the accused person for

trial, the magistrate shall discharge him.

Another function of committal proce~dings is that an
o~portunity is offered for the charge to be properly
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explained to the accused person by the magistrate. This

serves to avoid unfortunate instances, for example pleading

guilty by accused persons and thus ear~ing the death

penalty summarily.

People charged with robbery with violence are triable

on 1y by subord inate courts and therefore not subject to

committal proceedings. As such, the safeguards arising

therefrom are not afforded to them.

It has been a long ·establ ished rule of practice,

though not of 1aw, in East Afri ca that no other count

should be joined to a count of murder or manslaughter

except where the two are based on precisely the same facts.

This was given judicial recognition in the case of YQ~~n~

$~bllzuk ir~'{ Ug~!1Q9.. 15 The appea 11ant had been charged in

one information with two offenses, one of murder and the

other of arson and was convicted on both counts. The two

offences were founded on the same facts as the murder

charge in count one resulted from the arson charged in

count two. Per Law J.A:

"It is not o r-di na rt ly desirable that the t ri a I of such

grave offenses be complicated by the introduction into

the proceedings of additional matter to which

consideration must necessarily be given by the judges

and assessors, and which might distract attention from

the main issue ...16

What mak es the judge to refer to the offenses of

murder and manslaughter as grave are,

!Jenalties wh i ct: they car y. Robbery,

it 'is thought, the

just 1i e murder,
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c.a r r i es a manda Lor y death sen tence and as such it can a 1so

be referred to as grave offence. However, while the
practice in the trial of murder remains that only one count
may be preferred, that in robbery with violence is that an

alternative charge of handling stolen goods is invariably

included.11 The danger of distracted attention is,

therefore, ever present.

The pract ice in Kenya, though devoi d of any 1ega 1

basis, is that all persons tr-iable only by the High Court

are provided with an advocate at the expense of the state
if they cannot afford their own legal representation.

Suspects of robbery with violence do not benefit from this

p rac t ice. As a resu 1t, most of them conduct the ir own

de te nc e . Even wlien the-y appea 1 to the High cou rt, pe rsons

selltenced to death for robbery with violence are not given

legal representation by the state.18 This disparity 1S

cer-tainly prejudicial to them given the rigours of our

criminal justice system.

It may justifiably be concluded that when death
pe na 1ty was introduced for the offence of robbe ry with
violence not much thought was given to providing a fair
tr idl for persons charged with the offence. The result is
t.ha Lag rave of fence has not been accorded the se r:ious
t re atmen t it deserves.

3. 2 Qt;.~TI j PENAL, TY uN Hi 1;._ LNTERNA IIOt~AL PLAN!;.!

Genera 11 y the wor 1d can be sa id to -have reacted 1 n

f 0 u ,-d iff ere n t way s tot he de ath pen a 1t v . Fir st, the rea re
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t.lrose coun t r i es wh ich reta in and use the death pena 1ty for

ordinary crimes. Secondly, there are those countries which

have abolished for ordinary crimes only; th~t iS,their laws
provide for the death penalty only for exceptional crimes

such as under military law or crimes committed in

exceptional circumstances such as wartime. Fourthly, there

are those states that are de ~tQ abolitionist, that is,

they retain the death penalty for ordinary crimes but have

not executed anyone for at least a decade.19

In 1988, when the last United Nations Survey was done,

the total number of 'retentionist' countries was 101. The

numbe r had dec reased to 97 by the end of Apr i1 .20 South

Africa has now joined the growing club of countries which

ha e ou t-lawe d capi tal penalty thus further decreasing the
number of retentionist countries.21

we st.ern Europe has the 1argest number of countr ies

which have abulished the death penalty for all c r i me s .

Cyprus, Ma 1 t.a, Spa in and Un ited Kingdom have abo 11 shed
cap I t.a l pun i sluuerit;for ordinary offenses only whi le Belgium
and Turkey are c;l~ f9y!;,.Q abol itionist. This means that the

Western Europe countries do not mete out the death penalty

for ordinary c r i me s at all.22

In South and Central America, eight countries have
abolished the death penalty for all crimes. Five countries
have abo l ialred for ordinary crimes only. Bolivia is QEZ

f?cto bolitionist while only Belize and Guatemala retain

and use the death penalty for ordinary crimes.23

In North Arnerica, Can da and Mexico do not retain the
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'death penalty Hi their laws. The United States of America

has reta i ned the penalty. In th is country, the current

cl imate makes pro-penalty rhetoric a definite vote-winner.24

Polls suggest that an overwhelming majority of Americans

now favour the death penalty25. Publ ic opinion is constant

at around 80% of the public for the death penalty26.

In Easte r n Europe, 14 countr i es have reta i ned the

penalty while 7 have abolished it27• The trend in this part

of the world is unclear; countries which abolished after

the co 11apse of communism now find themse 1yes with an

a l a rrninq crime rate

pena 1ty28. Howeve r , there has been

for the

a call

ultimate

by the

and renewed ca 11s

parliamentary body of the 32 member Council of Europe for

a t.r e a t y abol ishing the death penalty for all crimes,

without except ion. States wi th i n the counc il cu r rent 1y

retalning the penalty would be obliged under the new

treaty to set up commissions of inquiry with a view to

abo 1it i on. 29

In Asia and the Pacific Region, 10 countries have

cornp 1ete 1y done away with the death pena 1ty , 10 are ge

f~~tQ abolitionists, 2 are abolitionists for ordinary

crimes only and 23 are retentionist. The main practitioners

of Ute penalty in this region - Japan, Pakistan and China-

are among the countries with the highest e~ecutions in the

world, and show no signs of changing policy.30 China,for

ex ar.rp l e has \-./e11 over 1500 people executed every year.3!

In sub+s ahe r an Af r i a, 8 countries have abo l ished the

pe na lt y for all crimes. Twelve are g~ t~g'~9 abol ition is t
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and 1, the Sey helles, has abolished for ordinary cr-imes.

27 countries retain and use the death penalty for ordinary

c r i mes. Though a number of countr i es have- abo 1 i shed the

death penalty since 1988 and this is an indication that the

trend is towards abo 1it ion, there is st ill strong support

for the penalty in some countries.32 In Nigeria,for example,

on 2 August 1994, 38 convicts were executed.33

In the Caribbean, two states, Haiti and the Dominicun

Republic, are abolitionist for all crimes and only one

country, Bermuda is de facto abolitionist. All other

countr i es reta in the death pena 1ty. 34

In Middle East and North African region, only Israel

has abolished the penalty for ordinary crimes while Bahrain

is g~ fg~tQ abolitionist. All other countries retain the

. 3'pe na l ty under Ls l arn i c Law. "

Most counLries in the world are members of the United

Natiuns. Since its foundation, the U.N has continuously

expre_sed its concern over the question of capital

punishment. Thus, in 1959, the General Assembly36 invited

the Ecunomic and Social counci 1 to t n i.t i a t.e a study on

capital punishfllent.37

The General Assembly in 19713d affirmed that the main

objective to be pursued in this area was that of

progressively restrlcting the number of offenses for which

capital punishment may be imposed, with a view of

abo 1ish ing th is pun i snrnen t in all countr i es .39

III 1983, U-Ie Council~O requested the .omrnt t.t.e e on crime

COld..r u 1 to fu r t he r study the quest ion of the death pe na 1ty
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· li'/hich did not meet the acknowledged mlnlmum legal

guarantees and safeguards. On the recommendati on of the

commi t tee, the Counc i 141 adopted the saf e qu ar ds . on the
n<>t-

unde rs t.and i ng that they shou 1d , be invoked to prevent or

delay the abolition of capital punishment. The safeguards

cover the basic guarantees to be respected in criminal

justice proceedings to ensure the rights of the offenders

charged with cap ita 1 offence. They a 1so state, inter a l_lQ,

tha t cap ita 1 pena 1 ty can be imposed on 1y for the most

" 4's e r i ous c r i me s .•

In 1990, the Council43 requested the Committee on Crime

Contro 1 and Prevent i on to keep the quest i on of cap ita 1

punishment under review and asked the Secretary General to

draw on all available data, including available

criminological research, in preparing the future report.44

Since World War II, and the Universal Declaration of

Human Rights, which recognised each person's right to life,

the campaign for abolition has been growing steadily the

Sixth Protocol to the European Convention on Human Rights

being the first international agreement when it came into

force in 1985, to abo 1tsn the death pena 1ty for a 11 peace

time offenses. 45
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4.0 CONCLUSION AND RECOMMENDATIONS:

The dissertation begun by examining what crime is.

After an examination of various attempts by writers to

define punishment, it was concluded that none is

un iversa 11 y accepted since each of the attempted

definitions had flQws. It was, however, agreed that crimes

are a creation of the law and as ~uch they change with the

latter. It was also observed that since not all laws are

universal, what is a crime in one country may not be so in

another.

It was observed that a criminal is not always an agent

of himself. There are certain factors that facilitate crime

in t.he soc iety and these factors have to be taken into

consideration in order to arrive at a justified conclusion

on how to treat the offender and also how to formulate ways

of curbing crime in the society. It is on this note that

the t he o r ies of causes of c r ime we re exami ned and the

conclusion was arrived at that there is no consensus as to

the causation of crime. The offence of robbery with

violence was give special attention and it was concluded

tha t the causes of the c rime a re deep 1y rooted in the

economic status of the accused persoll.

The concept of punishment was examined.It was observed

that several attempts have been made at defining the term,

some of which were examined, and the conclusion was drawn

that there is no consensus as to the definition of
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pun ishment wi 1 -\ be dependent on his approach to the 90a 1 s

justifying punishment.
The generalised theories of Punishment viz,

retribution, deterrence, Protection of the public and

rehabilitation were discussed. Each of these theories has

its own merits and demerits and has consequently received

appreciation and criticism. These were highlighted in the

text. Thus for example, retribution was emphatically

dismissed as an outdated theory that has no place in our

modern criminal justice system.

The second chapter dealt with the Parliamentary
debates in Kenya on the death penalty. The first debate was
in the early 1970s. It is in this debate that it was sought
to introduce the death penalty for robbery with violence,

and later on, in 1973, to make it the mandatory penalty for

those convicted of the offence.
Arguments that were advanced by the tvlembers of

Parliament, for or against the death penalty, were brought

out in the chapter. In analysing these contributions,
arguments in other countries which have researched on the

subject of death penalty were brought in, either to support

the arguments or to disprove them. It is evident from the
debate that the MPs did not address the causes of the crime
of a rrned robbery while legislating against it. TIley
introduced the death penalty for the offence in the
mistaken belief, innocent or otherwise, that it w6u~ help

to solve the problem. This is far from the truth. The crime

rate is on the increase as is evidenced by reports in the
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local daily newspapers.

The Daily Nation dated 30th May, 1994 on Pages 1 and

2, for examp 1e, reported that there had been a spate of

armed robbe ries in wh ich gangsters had robbed banks and

individuals of millions of shillings in less than a week.

On the 27th of May, 1994, armed gangsters had ra ided the

Koinange Street branch of Habib Bank in Nairobi and stolen

more than Shs. 1.3 million. The previous Tuesday, armed

robbers had stolen Shs. 4. 4mi 11 ion from the bank of

Baroda. A man was robbed of Shs. 200,000 1 ess than 30
minutes after the bank raid. On the same day in Nairobi, an
engineer with the Ministry of Agriculture, one Mr. Charles

Nderi Nyaga, was shot dead outside the Bank of India and

robbed of a briefcase containing Shs. 150,000. On he

following day, Wednesday, a garment dealer was robbed of a

briefcase containing Shs. 180,000 in a Mombasa street. On

May 9th, armed robbers fled with more than Shs. 1 million
from the First American Bank in Mombasa, and, three days

later, Shs. 1.1 million was stolen from the Commercial Bank
of Africa branch also in Mombasa. This is just a tip of the

.iceberg as reports on robber ies are ca rr ied out .1'nthe
newspapers almost on a daily basis.

The second and 1 atest Par 1 iamentary debate on the

death penalty in Kenya was in December 1994. A motion was
moved calling for an outright abolition of capital

pun ishment wh ich ex ists in the Pena 1 code. The Attorney
General amended the motion to provide for the death penalty

wi th a view to abol ishing the penalty in Kenya. Both the
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original and amended motions, it was observed, were
'-15

overwhelmingly opposed and voted out. ThusAof now the law

on robbery with violence remains as it was in 1973.
It was observed in Chapter Three that the offence of

robbery with violence is ill-defined in the Penal Code and

this poses se r ious practical problems. It was shown that

the offence of robbery is a subject of the offence of

robbery with v io lerrce. In essence this means that the
former offence is non-existent. This shortcoming of the law
leaves the charging officers with the discretion to prefer

charges which discretion, it was shown, can be mis-used.

It was a 1so shown that the tr ia 1 of the offence in

certain cases is subject to procedural anomal ies which

serlously compromise the possibility of a fair trial. The
ac cu seo pe rson ;s not subj ected to comm i t ta 1 proceed ings

and the ref ore the safeguards ar isi ng the re··f rom are not

afforded to them. It was a 1so shown that the pract ice in

the trial of armed robbery is that an alternative charge of

handling stolen goods is invariably included. The danger of

It was observed that all persons triable by the High

distracted attention is, therefore, ever present.

co u rtin Ken ya are pro v ide d wit h Leg a 1 re pre se ntat ion at

robbery with violence do not benefit from this practice
the expense of the state. Suspects 0 F the offence of

since it is an offence triable by subordinate courts. This

is ertainly prejudicial to them given the rigours of our
crirninal justic.e system.
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Lastly, the position of the death penalty on the

international plane was considered It was shown that the

general trend is towards abolition. However a few countries

that had abolished the death penalty have re-introduced it

or are figuring to re-introduce it. Thus for example a

number of federal stated in the United States of America

have re-introduced the death penalty.

It is r n light of the discussion in the underlying

chapters that a plea for the abblition of death penalty for

robbery with violence is made. The penalty ha~ failed to

meet its objective, that is, to curb and finally eradicate

the menace of armed robbery. It haS failed to deter violent

robbers. Time is therefore ripe to look for' alternative

ways of solvin~ the problem.

A definite period of incarceration, it IS thought

could give an allowance for a refollnative p r gramme to be

adrninistered as 'ind t ca t.e d in chapter one. The state should

take the r e spons i b i 1i t y of eris ur ing that it engages 1 n a

pro~ramme which will be of benefit to the individual

crirnin 1 and to the society at large. Th i s Can be done by

inWt;;l1 t rnq in h i rn basic knowledge in ski lls 1 ike masonry ano

ta I I UI i ng. I f a profess i ona 1 man lie shou 1d be made to

CI\Jp r eC I a te t he va 1ue of his know 1edge and how to make

better use of it instead of wasting himself in criminal

actlvities.

The Goverrlfllent of Kenya has prison farms. These should

be used for introducing and impor ttnq agricultural

knowl edqe to the i nmate s . There is also the p r i s on industry
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section. The prlson industries should be enlarged and

strengthened in the ir educat iona 1 ro 1es to the inmates.

These should not only be used for teaching "the offend~r a
trade but should also give wages to the convict which wages

should be banked or invested for him. Whatever he turns out
shou 1d be so 1d and proper percentage of the proceed ings

bank ed for him after the p rice of the mcater-ia 1 used and the

cost of maintaining him in the refamatory are deducted.

This scheme would enable the convict after say 15-20 years,

to have a sizeable amount of savings to help him start a_

fresh and also a trade he can continue at.

As noted earlier the causal factors of the offence of
robbery with violence are deeply rooted in the socio-

economic conditions of our society. So unless these
conditions are addressed, an attempt to legislate against

the cr irne wi 11 a be self-defeating e xe rc rse . The state

shou 1d create more job opportun it ies and come up with

projects that generate better wages. This could uplift the

living conditions of the majority of our population.
Lastly, there should be a fair distribution of wealth.

Therefore, if the rich people continue monopolising the

national wealth while the poor majority wallow in poverty,

then the conclusion cannot be escaped that there will never
be a permanent solution to the problem of robbery with
violence.
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