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PROPOSAL:

PROBLEM

"Ignorance of the law is no excuse,'" Should this be

the position in Kenya?,

JUSTIFICATION FOR THE STUDY

Law and Society are two sides of the same coin. We
cannot have a society'without law and on the other hand, we

cannot have law unless there is a society, its size
notwith;tanding. Therefore} law is very important in any
society. Unless the political, socio-economic, cultural
and the religious aspects of the society are governed by

law there are bound to be chaos in the society. It is

therefore imperative that every member of society who is

to be affected by a particular law knows what that law is.
Hence one of the aims of this dissertation is to find out
whether everybody in Kenya knows what the law is since
Kenya is not an exception to the general rule that every

society must be governed by law.

It would be shameful and an unforgivable lie to argue
that nothing has been written on the subject. Much has
been written by very authoritative members of the bench,
legal practitioners and scholars alike. But most of their
works were written several years ago. This is not to say

that their works are outdated. As expected, these authors

s L2
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wrote their works at a time when legal studies were not as
developed as today and when not many people were as educated
as there are today. Each of these authors had therefore his
own speculations the most signifieant being that with time
bore people were going to learn the law and ignorance of

the law was not to remain a big problem for eo long. It

is therefore my duty to find out the changes that have

taken place since these works were written and show whether

their speculations were well founded.

Evefything possible should be done to ensure that
everybody knows the law he is expected to comply with,

Accidental compliance with the law should not be the order

of the day. Different people have different conceptlons

of what law is and some people commit crime thinking that
they are doing what is right in the eyes of the law. Law

is not inbuilt in every human being. Every citizen has got
his own conception of what law is depending on the way he
has been brought up and due to his cultural and religious
convictions, To a Muslim, for instance, one who does not
accept the conYersion into Islam deserves to be killed.

A christian, on the other hand, believes that one has a
right to choose whether to be a christian or not. Likewise,
in the ey®s of the law of this land everyone has a choice of
deciding whether or not he should be a member of one religion
or not and killing a person for refusing to be a Muslim is

tantamount to murder and is punishable by death. To exemplify
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the point further, to a maasai, killing a fierce animal like
a lion is heroism and is rewardable by treating such a person
with much respect and dignity. 'But in the eyes of law this is

illegal and is punishable.

Many more gxgenples can be cited. This being the case,
I feel obliged to look for a formula of determining when one
should be punished for contravening a law without having

known that he was doing so.

The most important justification of this study, in my

own view, is to enravel the rationale of this principle of
law especially in crimihal law. One would. argueéthat this
is not an important diagnosis at this stage of dévelopment
of the law-since if the principle were not an important

tool of enforcing law and order, with a substantial amount
of justice; then it.could have been thrown into the dustbins
of hisfory. But it is also worth noting that some important
principles of law wear out in importance while others which
have never‘been importani at all have remained in the statutes
and also in law reports without anyone quéstioning théir
rationale. It is therefore my endeavour to question the
rationale Qf the principle putting all important factors

into consideration.

Closely related to the above, I wonder whether a

doctrine propounded by Western scholars to properly and

appropriately meet the needs of the westerners who have

a background different from ours and are at a higher

ceees/li



stage of deveiopment in the legal field would have the same
blessings in Kenya which has a different cultural background
and is at a lower stage of development in legal circles. As

Horsfall J, Said,

‘Mit would be wrong to apply principles of equity
which were devised to suit christian societ§ in
England during the last century in order to
import a presumption whereby to gauge the
intention of a Muslim husband and wife living
in present day Zanzibar whose social and cultural
background is very different from that of
Victorian England}"1
The\fame is also true with regard to criminal law.
This is not to say that all principles of law based

on English cultural background should not find any place
in our law. Tach case should be decided on its own merits
and hence the need to diagnos the rationale of applying
this doctrine (whose cultural bacﬁground is Roman) in’

Kenya.

"Ignorantia Juris non excusat" can best be applicalle

only where everybody knows all the law. But as is expected
no one knows all the law. This was best explained by Abbott

C.J. in Montriou V, Jefferys 2when he said that

"God forbid that it should be imagined that an
attorney, or a counsel or even a judge, is bound

to know all the law i.e. to make him liable in

sogil D



-5«

Since an attorney is trained as a lawyer and knows a
substantial amount of law and is able to know the law with ease
whenever he needs it,; then this statement should protect a layman
even the more bearing in mind that to a layman the law is what a
lawyer says it is. But this is far from the truth since it was
pronounced twenty one years later by a court in the same (English)

jurisdiction still highly authoritative that:

"Everybody is presumed to know the law except His
Majesty's judges, who have a court of Appeal set
over them to put them right."3
While it may be argued, and correctly so, tbat this
position enhances the independence of, and the non-
intereference with the judiciary, an accused would feel
that the law is very harsh to him if it accepts on one hand
(as it does) that an éttorney or a judge cannot be expected
to know all the law whereas he, without much legal
knowledge, is expected to know all the law lest he falls
under the condemnation of the same law if he trespasses
ite I therefore find it rewarding to find out why this

should be the case.

Having read some recommendations which have. bPeen made
in the past and having observed their implementation I have
noted that the doctrine is still haréh to those who appear
before the machinery of the law e.g. ProfessorAMutungi

suggests in his article that:

oc-co/6
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" ...... Kenya's immumerable chiefs, sub-chiefs etc
could play an invaluable role in informing their

residents of the new laws and the desired actions

expected of the citizenry,.,"

This has been attempted in certain cases but without
improving the situation since most of these officers are
not well versed with the law. Due to this reason, without
denying my precursors in this field the credit they deserve,
I wish to plug the looéholes they left in their researches.

This is not to say that I will have given perfect recommendations.
But my major task will be to show whether the law
should be otherwise or whether it should remain as it is

today with or without any modifications.

WORKING HYPOTHESES:

Any reseafcher normally has a tentative condusion(s)
otherwise he would 1ose.the sense, of direction:. The
conclusion(s) may be proved in the affirmative or in
the negative., I am not an exception. I will be working
gn certain assumptions and with certain tentative
conclusions and the epilogue of my dissertation will

.

either confirm these conclusions or declare them negatory.

In the first place, I am working on the hypothesis
that the law as it stands today is harsh and causes a lot

of injustice to those who fall prey of the same.

4 1ROBL
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Secondly, I contend that many people commit crimes

without necessarily having a criminal mind.

My third hypothesis is that not all the accused
(or even the subjects of the law) have the knowledge
of what the law is though every subject of the law

is presumed to know the law.

It is also my contention that adhering to the

doctrine of "igngratia Jjuris" strictly would not

educate the public on what the law is.

I am also of the opinion that it is not very
difficult to prove when one's ignorance of the law
is justifiable and therefore those whose ignorance is

justifiable should be acquitted.

My sixth hypothesis is that adhering to the
maxim rigidly cannot help to make the law objective

since the law, in my own view, is not objective.

My final hypothesis is that the opinion of quite
a number of scholars that the maxim exists and rests
upon public policy alone is not well founded and

therefore the law is not appropriate for Kenya.

cesecs/8
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I intend to condense my wide research into five
chapters. The first chapter will entail introduction
of the dissertation which will include the definition
Ot the maxim,‘its origin and historical background,
the exceptions to the general rule, the adoption of the
doctrine in Kenya and finally its application in ofher

jurisdictions.

The second chapter will dig into the legal archives
to look for the justifications advanced by a number of
scholars and practitioners of law as to the rationale

of the doctrine.

The third chapter will be a detailed account of the
reasons advanced against the application of the principles

by different lawyers,

In chapter four, I shall analyse the merits and
demerits of applying the doctrine in Kenya and give
my own stand as to whether I consider it éppropriate

to retain it in oeur pcuul cocde or note.

The lasl chapter will deal with the findings of
the research in order to show whether the tentative
conclusions have been proved in the affirmative or in the
negative. Recommendations wiil also be given as to how

the position of the law should be improved if nced be.

9009/9
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METHODCLOGY

In this research work I am privileged not to have
been the first person to carry out a research in the
same field. The researches carried out by previous
researchers in the same field will therefore be very

helpful to me.

I have also had to apply the knowledge I gained
over my clinical programme where I was attached to
the Principal Magistrate's court at Nakuru. My
experience in court procedures and its working
serveé as a good source of information besides the

research I carried out in the archives therein.

But primarily, the Nairobi University Library
where works of such important scholars as C.K. !\llen5

and law reports are shelved for students' use has

been very helpful to me in my research,

LITERATURE REVIEW

While T admit that it was not very difficult to
get a lot of material on this topic, I must also
admit the fact that the few literature I got was

very resourceful to mee.

eees/9
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I have gone through the works of Professor Mutungi

5

in his article on "communication of the law,"” I wouldn't
be justified to say that his research was not ellaborate.
But this is not to say that I only have the views he has
and no more. I have supplemented his works and, where

necessary, demystified any incongrucnces occasioned by

his research.

I have also gone through the works of Glanville
williams,7 Okonkwo,8 Smith and Hogan,9 Keedyio just
to mention a few and I would humbly submit that none
of these works in solitﬁde can be said to be handl ing

the subject exhaustively.

I have therefore consolidated the ideas of each
of these authors and others' ,cleared any heresies
therein and replaced them with the correct ideas and

besides aired my olWwn viewse.

....../11
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CHAPTER ONE

INTRODUCTION

MEANING OF THE PRINCIPLT

S.7 of the Kenyan penal code (cap 63 of the laws of

Kenya) provides that:

"Ignorance of the law does not afford any excuse for
any act or omission which would otherwise constitute
an offence unless knowledge of the law by the offender

is expressly declared to be an element of the offence"

This is the incorporation of the English doctrine
"jgnorance of the law is no excuse" put in the Latin maxim,

"jgnorantia Juris non excusat"

What this doctrine means is that one cannot plead
one's ignorance of fhe law as a defence in a criminal
charge hence using it as an exculpatory claim to be

~excused for the commission of the crime in question.

Keedy E.R% says that under what has been termed

"ignorance of law" may be grouped two situations:

(a) When a man does an act without giving any
attention to the law as such, in what may be
termed unconciousness that the law governs such

a case. .
&5%407

(b) When one considers the law but believes that it . . _ -

.-...../12
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This is to distinguish it with mistake of law which means
that a person does an act under a misconception of the
legal effect of certain facts, 1di.e he gets a wrong view
of a situation as a result of the improper application

of law to facts. An example of "ignorance of law" is
where one has never heard or known and has never had
access to the means of knowing that it is a criminal offence
to be found in possession of stolen goods (S.322 of the
penal code). An example of "mistake of law'" is where one
knows that marrying a second wife constitutes the offence
of bigamy but marries a second wife believing that he has

already divorced the first wife.

Keedy says that in ignorance of the law a man does
an act in ignorance that the law makes such act criminal.
The misconception is due to lack of knowledge, and may
be termed ignorance of law e.g. when a man already
married marries again in ighorance that a second

marriage 1is unlawful.7

The distin&€tion between ignorance of law aﬁd
mistake of law is based upon the ground that ignorance
of law does not negative £he criminal mind, whereas
mistake of law does. But the study>of mistake of law
is beyond the scope of this dissertation. The author
endeavours to confine himself to the issue of "ignorance

of law" unless it is inevitable to do otherwise e.g. as

-.000/111
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" he has done there in order to bring out a clear picture

of what ignorance of the ‘lav is ¢nd what it is not

THE ORIGIN AND HISTORICAL DEVELOPMENT OF THE DOCTRINE

s
Blackstone says that "ignoratia,quod quisque tenetur

seire,neminen excusat" (as the maxim is sometimes called)

is as well the maxim of our own law (English) as it was of
the Roman - For a mistake in point pf law, which every
person of discretion not only may, but is bound and
presumed to know, is in criminal cases no sort of

defence

It is universally accepted that the doctrine is of

9

Roman origin” and the author could not trace any evidence
to controvert this universal (.rthodoxy. Initially it

was applied solely to civil actions and had no application

in the law of crimes,

In Keedy's article, he says that in the English
law the earliest case found, in which the doctrine of
tignoratia'" is considered was decided in 1231, Hilary

11'In this case Robert Wagge hastr .= was

Term, 1231,
summoned to answer one Wakelinus for breach of a fine

committed by entering upon the land in question, which

was in the possession of the mother of Wakelinus.

esssee/15
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Robert pleaded as a defence that he entered upon the land

under the belief that the estate belonged to him, which

belief, was founded upon the advice of counsel. The
court held that this was no defence, and ordered Robert

to be imprisoned for breach of ‘the fine.

About 3 centuries later, in 1505, another case
of trespass was decided. This was the case generally

12 .
referred to as Vernon's case, In this case the defendants,

E as they were charged and they admitted, carried off the

plaintiff's wife. They Jjustified themselves on the

ground that they were accompanying the woman to
Westminister to sue for a divorce to ease her conscience.
Objection was made to the plea on the ground that
Westminister was not the proper place to take the woman
for a divorce. Though it was said that the plea was

good since "perhaps they did not have knowledge of the
law as to where the divorce Should be sued" it was
nevertheless not an excuse to the commission of the

offence of trespass: .

R g Keedy quotes '"The Doctor and student Dialoghies™"
13‘

which stated the following rule
Mignorance of the law though it be invisible doth
not excuse as to the law for every man is bound at
peril to take knowledge what the law of the realm
is, as well as the law made by statute as the

common law',

...../1_6



-1l

This principle was so much respected by common law

| courts that no member of the Bench found it worthy to depart
from it, Instead, they pronounced it even more authoritatively.

In Breft V. Rigdenlqﬁanwood J. could not see the rationale in

stating the law otherwise. He therefore said:
"it is to be presumed that no subject of this realm
is miscognisant of the law whereby he is governed.
Ignorance of the law excuses no man'",

13

In the case of King V. Lord Vaux “an indictment

vwas brought against the accused for refusing to take the

oath of allegiance. The accused desired to have counsel
speak for him '"he being ignorant of the proceedings of
the laws of this land". The Attorney General, Hubbert,
said that: |

"there was no need of counsel to be assigned to him
in this case, for though he do pretend ignorance in
himself in the laws of the land (of which no subject
of the land ought to be ignorant), for that his
ignorance of the law will not excuse him, if so bé
that he do offend against the law',

The court upheld this view.

Though the principle was initially applied solely

to éivil actions and had no application in the law of
crimes it later found its way into the criminal

16
jurisprudence. In Hilary Term the court held that

ignorance of the law was not a defence in criminal cases .

oo /17
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Blackstone1/says that "ignorance of law is in criminal cases

"
‘no sort of defence.

This doctrine'was adhered to quite strictly. It mattered
‘not why the accused had been ignorant of the law. Once he
pleaded ignorance of the law the court would not go behind
his ignorance and consider the circumstances occasioning

I
the ignorance. 1In the case of R,V. Baileylgthe accused was

indicted for maliciously shooting another. The offence was
within a few weeks after the statute that made that act an
offence had been passed. This was before notice of the étatute

could have reached the place where the offence was committed -

in the sea. There was enough evidence that notice of this
new statute had not reached the accused and that he could not
have'known the new law before he was back at the coast. But
‘nevertheless, it was held that he was guilty since the law
had already been published. The best that the court could
have done to him was to mitigate the punishment and the literal
rule of the construction of the doctrine could have led to no
acquittal of the accused. This was a situation of total want
of knowledge in reference to the subject matter. But be

that as it may that is the law and no judge would be

expected to fall short of giving it the effect it deserves
without causing injustice in the eyes of the law and also
without rende¥ing the work of his precursors who propounded

the doctrine futile.

50000/18
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EXCEPTIONS TO THE GENERAL RULE

In the course of the development of the doctrine, a
number of classes of people were excused due to their

"ignorance of the law both under Roman and common laws.

Under the Roman law the rule did not apply to certain

- classes of individuals because it was considered that these
;;hdividuals, by reason of their status or condition, would
jnot.have a knowledge of the law. Those exempted were persons
of upté 25 years of age, women, soldiers and peasants and

19

- other persons of small intelligence,

F At common law an exception to the application of the

doctrine was introduced. Keedy says that:20

E "when a specific criminal intent, as distinguished

from the criminal mind, is a requisite element of

the offence, and such intent is negatived by ignoraﬁce
or mistake it is held that the accused shall not be
convicted, notwiths£anding the maxim e.g. if A thinking
he have tittle to the horse of B seiéeth it as his

own this makes it no felony but a trespéss because there

is a pretence of title".

Another exception to the application of the doctrine
is where it is not possible at all to know the law. But
A;this does not méan mere difficulty as for example where
one lives in a very remote area. This is due to the

fact that the law has not been published. In Lim Chin

Aik V.R.23 Evershed L., in his wisdom of constr\lfnﬂ . the

...O/19
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,ﬁaw, held that:

"the principle cannot apply if there is no provision
for the publication of a certain type of law or
regulation,; nor any other provision designed to
enable a man by appropriate enquiry to find out .

what the law is"

The rationale for this exception is that one cannot

 know what the law is,before the law is mature and a law

- matures only after it has been published. Before then

it is not law and even when it becomes law, it cannot

- be applied retrospectively. A strong case would be where

an individual takes the trouble to ascertain the law on a
certain point, forms the correct view of the law and then
acts in reliance on it. If he is then prosecuted and the
courts depart from the previous law in convicting him,
strong feelings of injustice would be arouseds Whenever
there is reliance on a view of the law which is correct
at the time of acting, sound reasons exist for allowing

a completé defence to liability. How the accused formed
his correct view of the law should be irrelevant. - This is
hardly a case of mistake or ignorance on the aécused‘s
part: it is really a mistake of law by the court and
surely no individual should be convicted for that.22

This is a case in which the court changes the law and

the principle of '"nulla poena sine lege" demands that

no one should be convicted for an offence which he

committed before it was declared an offence.

0000/20
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At common law the principle does not apply to the
udice of the court. It only applies to the parties

fg the court. If the court reaches a wrong decision

s to ignorance of the law this is excusable. It is said
at judges and magistrates should be excused for their
rance of the law so that they can discharge their

es freely and independently without feary; in conformity

the doctrine of the independence of the judiciary.

THE ADOPTION OF THE DOCTRINE IN KENYA

The first statute that gave the English laws "validity"
Kenya was passed long before Kenya became a protectorate.

is was meant to apply to all the English torritories in

3

is was the Gold Coast Ordinance of 18762 which stated

"the substantive English law to be applied in African
tQerritories was the common law, the doctrines of
equity and the statutes of general application in

force on the relevant date of reception"

This ordinance was authoritative enough in as far
~ as the application of English law in all the English
mitgrritories was concerned notgwithstanding the various

- local variations in circumstances. The English doctrine
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In 1897, the Fast Africa order-in-council was passed.

This stated that:

"Her Majesty's criminal jurisdiction in the protectorate
shall so far as the circumstances admit, be exercised

on the principles of and in conformity with the

eﬁactments of the governor of India and where inapplicable
-shall be exercised in accordance with common law, the
doctrines of equity and the statutes of general

application in force in England on 12th August 1897",

In 1902 the application of the Indian pengl code in
East Africa was expressly and specifically provided for in

the 1902 East Africa order-in-council which stated that:

"such criminal jurisdiction shall so far as the
circumstances admit be exercised in conformity

with the Indian Penal Code"zq.

It would appear that the colonial government, by being
more specific on the law to be applied in her Fast African
tarritorieé, wanted to leave no doubt as to the application

of the Indian penal code in East Africa.
The Indian Penal Code was introduced because of three
réasons:

«1. it was codified and could therefore be more easily
applied by lay magistrates and most magistrates in

Kenya were lay.

o bumed 22
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it was thought that Indian criminal law‘was better
suited to the Africans pecause it contained some
offences that were recognized under Africancustomary
law but which were lacking in English law suéh as

adultery, enticement and insult.

A C ] . )
it was argued that since the Indian criminal law,
which had in fact been a codification of Inglish

law with minor modifications; had succeeded in India,

it would be equally successful in East Africa.

?iThé white settlers were opposed to the Indian penal
i&laiming that common law was their birth-right

T?hléss of where they were. The colonial administration
ed to this demand. A new code based on the Nigerian
;&'Code was enacted. This had been based on the

sland code of 1899 the latter having been based on
rovisions of an 1880 English bill whose aim was to

y the common law crimes. This was passed in 1929

ame to effect on 1st August 1930.

The penal code we have today, save some minor
es, is basically the 1929 enactment that comﬁenced
t August, 1930 and it is its section ‘1 which gives
séion to the maxim under consideration in this

Ftation.
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Among the earliest cases in Kenya was the case of Rex V.

25
s

Here, it was reported that

Karoga wa Kithg,ﬁ; and 53 others
there had been much sickness and death in Kikuyu land and that
as a consequence, the Kikuyu suspected two men of witchcraft,.
Pursuant to Kikuyu customary norms, the "kiama'" (Native Council
of Elders) undertook to try the issue of witchcraft, a capital
offence according t: the kikuyu customary law. Unaware that
the colonial Government had withdrawn from its Jjurisdiction

the pbwer to try capital offences, the "Kiama" proceeded and
cérried out the death sentence by burning. The entire council,
who thought they were acting to preserve their people in the
face of destructive supernatural powers and doing a meritorious
act, were found guilty of culpable homicide. They were

convicted. This is a clear indication that the colonial courts

in Kenya adhered strictly to the principle of "ignorantia juris

non excusat'"., Here is a case where the accused were ignorant

of the law but nevertheless they were not acquitted on that

ground.

The same principle was followed in the similar case of

[}
Kasald wa Muiga and others V Rex.‘6 In this case all the eight

member; of the kikuyu "Kiama" were sentenced to death for the
murder of one Kachau, whom the council had sentenced to death
for alleged witchcraft practices, in ignorance of the fact
that the "Kiama' had been deprived of all jurisdiction except
the most petty criminal matters by the rules issued by the

Governor on 4th April, 1911, under S,10 of the courts

sw ot 2%
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ance, 1907. In their defence, the eight accused claimed
ity on the ground that they were obeying the orders of the
e Council in their exercise of "powers which they, the

a'", had from the beginning of thingsf "They contended that
Quncil was exercising its original powers of 1life and death
Aaining to it by native custom. It was held that even if

e assured thaf/the‘council has duly authorized and sat

ially when it decided on the death of Kachqulit could

‘be said to have in good faith believed that they had

h jurisdiction.

This judgement presumed that the "Kiama" knegw their
f%@iction as per the Governor's Rules of 4th April, 1911.
}?:t if exactly what the "Kiama had never heard of.

ed, such conclusion is ine¥itable from both the facts

Tl”case and the defence raised. The "Kiama'" never claimed
i?diction or immunity by virtue of the Governor's Rule,

ased their claim on Jurisdiction and powers appertaining

e council by virtue of native custom from the beginning
ings. But, of course, their ;rgument.was based on ignorance
Q@ law. They were presumed to know of the rules and,

fore, their jurisdiction and powers, irrespective of

er they-acfually knew of their powers or not.

Even after independence the position in Kenya and in
F ) —\_’.—\-—’ .

Africa has not changed. The leading case to illustrate

27

point is Musa and others V.R, In this case it was

"inter alia'":

ceesess/25
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' vesos... what the appellants were mistaken about was

aw and not fact. That is, they did not know that the

consequences of their action (murder). And a mistake

: wlaw is cannot entitle a person to claim

:himself from respon51b111ty for a crlmlnal act merely
b — e — hoioseati el

*wecause he thouqht that 1n law it was not a criminal
e e

. I‘,

‘922,2£m3253,he<W%§_1esa11Y Justified. 1In effect, what

=ﬁhe appellants' defence amounted to was confession of

~their ignorance of the law. And this is no defence",

- THE APPLICATION OF THE DOCTRINE IN OTIER JURISDICTIONS:

This doctrine is applied in most commonwealth countries
ifﬂly as it is in England. For example, a number of

Al commonwealth countries have their penal codes

¥ipg the doctrine in the same way it is worded in
the‘Kenyan Penal Code. S.8 of the Tanzanian Penal

or instance, provides that:

gnorance_of the law does not afford ahy excuse

lifor any act or omission which would otherwise
iihonﬁtitute\an offence unless knowledée of the

aw by the offender is expressly declared to be an

ct of the offence"28

he same wordings are found in S,7 of the Malawi

ode29and also S.7 of the Penal Code of Zambia.30

.0000./26
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31

Efthe Nigerian case of Ogbu V,.R, an accused said at his
{ﬁat he did not know that it was contrary to law to pay

in order to induce the other accused to appoint him

" c.... We are not at present satisfied that the learned
;;judge was right in law in acquitting Utachia Okobi on
:fthose findings, and that if the matter ever fell to

- be decided by this court weshould require congent
ﬂiarguments to convince that on a charge involving
; doing semé act "corruptly", ignorance of the law

lfis a defénce to q . person who had an intent of a

'j kind which the law regards as corrupt",
t the common law rule is not universally followed
the arguments by which it is supported have not been

onvincing to those in other systems,

- IGNORANCE OF THE LAW_IN SOUTH_AFRICA

- The position in South Africa is,slightiy different
32

n the Englsih one. In S.V, De Blem

=

it was said that:

cer 27
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e

ﬁn fact is that there is not and never haps been a
; sumption that everyone knows the law. There is
%_Tule that ignorance of the law does not excuse, a
maxim of very different scépe and application,eeeecee
the accused wishes to rely on a defence that she
not know that her act was unlawful, her defence
succeeéﬁif it can be inferred from the evidence
a whole that there is a reasonable possibility

hat she did not know that her act was unlawful',

;fike at common law, in South Africa ignorance of the

excuse an accused provided he satisfies the court

.
‘;did not know that his act was unlawful.

SCANDINAVIAN POSITION:

mith and Hogan while discussing the doctrine of

ntia juris non excusat" and its application in

t jurisdictions have ventured into the application

e principle in the Scandinavian countries. They -
following to say on the subject: .
i§n.$candinavian criminal law, ignorance of the law is,
Lgu varying degrees a defence. Thus, in Norway, a man
:?ill not be excused for ignorance of the general rules
5} society which apply to everybody or the special rules

L

~governing the business or activity in which the individual

0o 0 0 oo '/23
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;é engaged., DBut a fisherman need not study the legislation
| industry; a servant may be excused for "bona fide" and
?@asonable obediance to illegal orders of his master; or
k‘stranger for breaking a rule which he could not be

L;pected to know about; or liability may be negatived

e $Scandinavian position therefore relates guilt to moral
i?ity in a way in which the English law does not.
; Au$tria S. 9 (i) of the 1974 Austrian Penal code

rgs that:

»SA,person who because of a legal error does not realise
'ﬂthe wrongfullness of his act, does not act culpably
?prdvided that he is not consurable for his error."34
The legal error is Cemsurable especially where the

llness was easily perceivable by every man. Thus,

t of a reasonable man is used.

round of ignorance of law. Article 25 reads:

35

~ in the lawfulness of his act or omission",

cece/29
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countries such as Korea, China and Japan are

BEhina. For example Art. 21 (ii) of the
'iminal code of 1972 provides that a person
its a crime without knowing that his conduct
itted by law shall not be punishable if

36

¢?tandin£\is based on reasonable grounds,

ceeees/30
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CHAPTER TWO:

g THE_CASE FOR THE MAXIM:

ious scholars have advanced their reasons for

the maxim "ignoratia juris non excusat'". Some

scholars such as Hoimes; Austin and Granville

ms are highly respected jurisprudes who venture} into

1 the spheres of legal thought, propounding their
ts as to why the law should be what it is in some
and why it ought not to be in others. The author
e %ishes to point ou; some of their arguments in

the application of the maxim.

first rationale of the maxim is that in spite

ccused's ignorance of the law more often than not

ui ind. Hall, in support of the maxim, said
penal law is asserted to be no more than a compilation

revailing morality of the community.

1is thesis is also subscribed to by 'Seidman when he

:at;

if laws represent no more than the norms generated
by society itself, every properly socialized
individual will know the law. The criminal law
mparticularly is said merely to codify an objective

k. . 2
- ethie, the established judgements of the community."

'0'-c/_
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1is thesis, when the accused starts doing the act or

o \

r to do what he ought to do, he is aware in his mind

tion to stecal therefrom and in fact does so, he
have seen the penal code to know that he is

ﬂg a cr%me., Even if he may not be aware that his
_ﬁn;titutes the offence called "Housebreaking'" in
ﬁrtheless he is aware that his conduct is not in
the norms of his society and most offences are

{%the morality of the large community known as the

he above two scholars therefore maintained that since

Imission that the accused was improperly socialised
community ethics and to excuse such an accused
;ould be to encourage pcople to be improperly -
f;ed into the community.

’ , ’
é,second justification for the rule is that the
resumes everybody to know it. Once a prescribed
5jié to inform the public of the comméncement of
law has been complied with,that serves as a notice
1l In Kenya specifically, S.9 of Interpretation and

'@i Provisions Act (cap.2 of the laws of Kenva) suggests

ooocooo/34
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e the law has been published in the Kenya "Gazatte"

here is an obligation on the law-maker to ensure that

is actually known by all the subjects. The government
this by "gazetting" the new law and from that time it
f@s everybgay to know the law because it is now at their
‘ . The presumption of knowledge of the law was

53

sed in the case of Rex V. Ross” “where it was observed

e that:

?,,,; amongst other things, before a public Act can
‘;receive the Royal assent and become law it must first,
E;in the form of a bill, be presented to and deliberated
-f'upon and conveyed or passed, through its different stages
at different times and on different days, by the action
"of the members of the Legislative Assehbly in concourse
duly assembled in the propér place dfsignated for that
purpose, at which the public, including representatives
of the press, are generally permitted to be présent.
Therefore the proceedings necessary to ena;t and bring
into(force an Act or law iinding upon the public give
to it a certain measure of publicity, and it is not
difficult to understand why it is a general rule

gof lgw that one cannot successfully plead ignorance

of such an Act or law"

ssssssnnl35



nckstone, in support of the maxim, advanced the
ation of the same on the ground that everyone is
ﬁﬂ to know the law. His reasoﬁing was that people

-esumed to know the law even before it is formally

‘ated because theyv are present by their representation

by their members of parliament) at the passing of the

C 4

d must therefore be taken to know the new Act,

same reasoning was echoed in the case of

5

V. Bishop of Chichester”where it was said that

g;e is bound to know what is done in parliament even
h it has not been proclaimed publicly for parliament

nts the body of the realm.

L'essence, what this means is fhat everybody cannot
J&arliament to repreéent his interests. Some few

have to go on behalf of all the others. Once they
cihe lawé, they therefore have an obligation to ensure
fé}erybody, that is,the people they represent in making
V?laws, are aware of the laws they make. Par}iaﬁent-has
{?p delegated this duty of notifying everybody what the
é;.to the executive arm of the government which is

" \ine

verable to parliament. This is inhyith the law of

Y. The constituents emp;oy their parliamentarians as
_jagents and whatever they do in conformity to the

i

z;y relationship, they must give their principal (the

e

stituents) the feedback of the same. Therefore, the

TARTYL I T T T ST AT A TTY A~

LAULANAUN X



-36 =

mes the subjects as principal to know all the laws
iament makes. In case the subjects are ignorant
fﬁhw then they only have an action against their
QAi.e. parliament) but they cannot plead ignorance
# as an excuse for not observing the law.

C
he third justification that has been given for the
ﬁfhe maxim is that the ﬁaxim compels people to know
’? law is. This is slightly connected to the second
le (supra). If the law were otherwise people would
1l so obliged to know the law since they would always

excuse when they appear in court to answer certain

es. Holmes argued out this point by sayving that:

~that which accounts for the law's indifference to a man's

'ﬁparticular temperament, faculties, and so forth. Public

Jiériminal could not have known that he was breaking

: the law, but to admit the excuse at all would be to
“:encourage ignorance where the law-maker has determined
fo make men know and obey, and justice to individuals

{{‘is rightly outweighed by the larger interests on the

000..000/37
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f%t Holmes was saying is that the rule fails to consider
;;accused has failed to know the law because suppre;sing
of more significance than doing justice by

ing only those who commit crimes deliberately. 1In
words, punishing only those who break the law after
Finpwu what the law isAFo encourage ignorance of

a posté;e which is indefensible. TPeople should

rs thét should they commit crimes they would be

and therefore this would compel them to ask

es whether what they are about to do is authorised

v or not. +« Should they have doubts concerning the .

tfy of what they are about to do then they would

it first and find out whether it is lawful or not.

Egackstone'was even more explicit that everybody should
cted to know what the law is whether he has acceés to
jhof. He argued that the utter impossibility of

ing everyone is the best feason why ignorance of the
es not excuse and that everyone concerned must know

'w At his peril. He concluded by saying that nof

ific notice of the passing of an Act of the legislature

conduct expected of them.The rule is a usefull weapon

the legislature intends to change the social norms,

.-000.0038



an shared the same views by saying that citizens
burden of learning the law, while the state has
Bibility to make the law available to them.’
e fourth rationale of the maxim is that whereas
e that some people are ignorant of the law it

2 very difficult to know when one's ignorance is

‘inevitable or when one has contributed to one's
« It is with this in mind that a Nigerian
‘iiokonkwo C.0,, said that it is everyone's business
out what the law is, and that if there was no

e, every accused could claim that he did not know
law was, and the prosecution would have to bear

ssible task of having to prove that he did know it.lo

a lawyer of no small repute, also did not

rfhis ink after considering this matter. He said that:

" ",..... whether the accused was really ignorant of the
~ law and was so ignorant of the law that he had no

- surmise of its provision, could scarcely be determined

=

}ﬂby any evidence accessible to others...... even if this
J;waé determinable, it would be impossible to determine
%fﬁhether the defendant had been nqgigent in failing to
!T.aéquire the legal knowledge since it would be incumbgrt
upon the tribunal to look at his previous history and
to search his whole life for the elements of a jﬁst

éolution."11

ceesss/39
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g}ther school of thought has it that if such a plea were
:ble it would be impossible to check crime. In other
:?hat if the law were otherwise most accused people
;@cape conviction even after having committed crimes

se it would be difficult to know when one is saying the
vhen one raises the defence. Hence Austin said that:
ﬂﬂ... the only sufficient justification for the rule is
hat if ignorance of law were admitted as a ground of
‘}emption the court would be involved in questions

Cgich it were scarcely possible to solve, and which
?}uld render the administration of justice next to
Bacticable, nl?

:avsixth rationale of the doctrine that scholars have
'iﬂvis that the failure to allow the defence educates the

on what the law is. Essentially, what this means is

learn that behaving in a siﬁilar manner constitutes a
-21 offence. Granville Williams, in support of this
of thought said that the rule isiyseful weapon where
egislature intends to cﬁange the social norms, for the
bffedtive way of bringing the new rule to the public

13

s by convictions reported in the press.
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[ﬁth and Hogan opined that the doctrine is rationally
l%forAits application helps to make the law objective.
gument was tﬁat if the plea of ignorance of the law
‘alid, the consequence would be that whenever an accused
riminal trial thought that the law was thus and so, he

be treated as though the law were thus and so, that is,

—~

actually is thus and so.lLl What they meant is that if

of the penal code, for instance, alleges that he
ht that it is not a crime to handle stolen goods then
court assumes that it is not a crime to handle stolen
?Rnd-therefore acquits the accused. The law would
?ﬁre be very subjective. Hence Smith and Hogan

y felt that:

WThe law represents an objective code of ethics which

-?iﬁst pyevail over individual convictions and thus,
t&hile a person who acts in accordance with his honest
:;monvictions is certainly not as culpable as‘bne.who
e - .
';cdmmits a harm knowing it is wrong, it is qlso true

_}%hat conscience sometimes leads one astray. “Mens
rég”underlines the essentail difference. Penal
’j;iability based on it implies the objective
liwong%ness of the harm prgscribed regardless of
_;ﬁotive or conviction. This may fall short of

justice but the ethics of a legal order must be

2 % |
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wo scholars were therefore of the view that it
ot that the accused had a good motive when committing
" he is éharged with so long as the law is Bbjective

X does‘it matter that the law is not perfectly

-

laét rationale that scholars have come up with is a

f most of the reasons given above. This is public
Aﬁétin'says that it is a coﬁmon statement that the
erning ignorance of law exists apart from the general

s of criminal Jjurisprudence and must rest upon policy

ﬁic policy is defined as that principle of the

ﬁ holds that no subject can lawfully do that which
ndency to be injurious to the public, or against
iévgood, which may be termed the policy of the law, or

17

licy in relation to the administration of the law.

-

cisely, public policy means public interest. Jurists

ued that if the law were otherwise, then tﬁe public

 wou1d face a lot of hardships since the administration

ré would almost be impossible. This point was explained '

arly by Kerans D.C.J. in the case of Regina V. Campbell

archuk. He said that:

...'../42
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ff. the section removing ignorancc of the law as a
%me in criminal matters, is not a matter of justice,
L% matter of policy. ¢eeee.. it is not a defence,
ﬁink, because the first requirement of any system
x%ustice, is that it works efficiently and effectively:
”;the state of understanding of the law of an accused
ﬁstn is (lever to be relevant in criminal proceedings,
ifould have an absurd proceeding. The issue ip a

inal trial would then not be what the accused did,
whether or not the accused had a sufficiently
isticated understanding of the law to appreciate

i;t what he did offended against the law. TheYye

1d be a premium, therefore, placed upon ignorance
”;?the law ¢esese our courts, following the traditions
zV'English jurisprudence, have closed that avenue from
onsideration in the criminal court-room.... The defence
should not be allowed as a matter of public policy. This
s the case notwithstanding the sympathy'evoked by the
iituation of an accused person......XThe principle that
‘1gnorance of the law should.not be a defence in ‘criminal
‘matters is not justified because it is fair, it is
ijustified because it is necessary, even though it will

e ] 8
sometimes produce an anomalous result."1 !
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CHAPTER THREE

THE CASE AGAINST THE MAXIM:

te of this maxim having so many scholars advocating

ticism. A number of jurists were of the view that
ort of justice. Each of the scholars has got his
)n for advocating against the application of the

This chapter is devoted to the schools of thought

‘against the application of the doctrine of '"ignorantia

ne is that in spite of the accused's ignorance of the
- often than not he has a guilty mind. Smith and Hogan
lopinion that this rationale is unfounded since it is
1 cases that the accused has a guilty mind. Their
_ﬁ that unless an accused is morally guilty, he should
They argue that in the case of the most serious
problem does not arise since everyone knows it is
‘the law to do such acts as murder; robbery or rape.
he case of many less serious crimes,; a man may very
d(without negligence be ignorant that a particular
.:Lprime in which case there will usually be nothing
About such an act and therefore he ought to be

for his ignorance,

ceeea /5



two scholars continue to lament that much modern

ijion is devoid of moral content apart from the moral

2
cee.

iﬁe argument>of these two scholars is that it is wrong to

ct a person who commits what the law considers to be a

?;1 offence without the court taking into account his

:he seéond rafionale propounded by scholars in favour
ining the doctrine in our penal Jjurisprudence is the
%ption that everybody knows the law and therefore his
‘ance of the same should not be excused. A number of
:ffs are of the opinion that it is a wrong presumption
Everybody knows the law.

mong the scholars wh§ were opposed to this school
ﬁxught was Biackstone who opined that the p;opositibn
every person of discretion" may know the law is a

: 3

yosition which is manifestly untrue today.

Morris L. in the case of Palmer V.R? had the following

in expressing his disapproval to the application of

:f"some of the traditional reasons for supporting the

ufr'ignorantia juris' principle are inapplicable:

ssesnsid L6

'{'on to obey the law. That being the case, they thought

it is not always easy for one to know that one is committing
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kL

le law on justifiable force gives no specific guidance,
so it is Both unfounded and unfair to maintain that
lividuals are presumed to know the law or that to allow
he defence would encaurage ignorance of the law. The
lish law on Jjustifiable force is thata person may

ake such action as is both necessary and reasonable in
fﬁer to achieve the lawful purpose (e.g. self-defence,
vention oP crime etc,)., The existence of an immediate
ecessity is a question of fact, but reasonableness is a

stion of law upon which the judge must give directions

hich the jury must apply to the facts of the case,"

he fact that not everybody knows the law was also put

5

where

.@by Menle J., in the case of Martindale V, Falkner
d that there is no presumption in England that every

n knows the law. He added that it would be contrary

.51ut seven years later Glanville Williams expressed the

ws when he said that the propositiqﬁ that everyone is
ned to know the law is a sheer legal fiction. To explain
- he added that due to the practical difficulties and
_éguency of the existing institutions of communication it

ical to presume everyone to know the law its

4. Y5
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ssor 0.K. Mutungi argUes that it is wrong to assume
one knows the law in a country like Kenya where the

ge of illiteracy is a matter of national concern. He

e law simply because court proceedings have been reported

5blic press. He also argues that English and Swahili
iy foreign to the majority of the Kenyans and since
;the langgages in which the law is mainly published
énnot‘be directly said that there is effective

tation of the laws to the mind of those who are governed
in such a manner that they may have it habitually in
ories and possess every facility for consulting ity

7

y have any doubts in respect to what it prescribes,

8 .
MontrioW V., Jeffreys and Martindale V, Falkner9 T

tﬁat_it should never be imagined that judges, counsel
rneys know all the law. 1In the lagter case it was

* held th?t besides His Majesty's judges who have a

Jf Appeal set over them to pu? them right, everybody
.to be presumed to know the law. Mutungi wonder;

legal teéhnicians such as judges and counsei disclaim

gestion that they should be expected to know all the
4 Al

yet expect everybody else to know all the law. ‘His

ent is that:

csesees/l8
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I.. there is an apparent paradox. Those whom the

v
'y °

:inary citizen expects to know the law not only
laim any obligation to Kknow all the law, but
also protected should they err in the coursec
their duties, while at another level; everybody,
luding judges and counsel in their capacity as

law subjects; is bound to know all the law,”]o

A R

i"Agency theory" whose propounders argue that since
parliament are agents of their constituents and
nowledge of the law means knowledge of the same by
3?stituents has also been criticized. Professor
'H;rgues that this is a wrong presumption since there
f?g'limit as to the extent to, and the purpose for

: Acts of a member of parliament and the parliament
'c§n be deemed to be those of the constituents and'
agency rule of the answerability of the agent to the
al is not applicable to parliamentary representation.
nues to say that even if parliamentary representation
reason why pecople aré presumed to know the law’(even

| they have never heard of it) the argument would fall

cases of military regimes which seem to be sweeping

ess of the wishes of the masSes. His contention is that
a; even if a member of parliament is an agent of his
uents, it is not for the purposes of inputting

dge of enactments of the National Assembly,11

ooo-co/ [i,
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JTfourth justification of the application of the maxim
;ie maximy, in its present form, compels people to

the law ise. The argument is that i the law were
;} people would not feel so obliged to know the law

y would always have an excuse when they appear in
answer certain charges. This reasoning too does

pe criticism. The great jurisprude, Jeoremy Bentham,
ponse said that laws are not always available to the

5

ts of the same and even when available they are not in

;fhuages they understand.12

‘&ungi argues, in response to this rationale, that:

i;w;;.. where there is a duty, theré should be a

- corresponding right, If a legal system requires
1&évéry subject to know the law on pain of punishment,
-fthe subjects should have a right‘to be reasonably and
4:hccurately informed of such law. And it seems that a

=N

- subjects' rights are not sufficiently met when the law

;'but is also written and published in equally foreign

13

- languages, " - -

;n other words, the above two scholars are of the
that a subject cannot be compelled to know what is
ccessible to him. For every subject of the law to
mﬁelled to know the law, the same has to be in the

fage he understandse

ERSITY CF NAIROBE
UI\‘L\V'LA..;; Y Ct &Y LE
LiBRARY

f:he is supposed to obey is not only foreign to his culture,



ose who justify the application of the maxim

und that it would be impossible to know when
{ually telling the truth when one says that

norant of the law Professor Mutungilhsays

;%s argument is not well founded because a plea

ance of the law has been rejected even where it
ablished beyond reasonable doubt that the accused not
ot kﬁgw the law, but had no means of knowing it.

15

where it was physically

s in the case of R. V. Bailey
ble for the accused to know the law because it was
while he was on the High seas and he committed the
'ile still there. He advances his argument by

ng the difficulties involved in establishing one's

ce of the law and those involved iﬁ establishing the
of treason committed when one imagines the déath of
sident. His conténtion is that the former is more
 attainable then the latter yet the prosecution must
fproVe the latter for one to be convicted. He

éfe argues that the fears of the proponents pf»ihis
“e who argue that if it were st el e i then it would

ficult to know who commits an offence ignorantly and

commits it knowingly are baseless.

e sixth rationale of the maxim is that the failure
ow the defence does educate the public on what the
meaning that ong¢¢a person has been convicted for

fing-an offence then this conviction would be given

ooooc/51



Elicity and people would learn that behaving in a
'?ﬂanner constitutes a criminal offence. The criticisms
against the reasons for the appiication of the maxim
;xround that it compecls people to know the law (above) were
;adged in that they were also calgulated to rebtut the
that reporting of convictions educates the public
law is. For example, when Professof Mutungi says
cannot be compelled to know the law when court

are reported in the public press since the

ern he also meant that people cannot be educated on what

S,mé and what is not by such reports if they are not

16

'lTo those who justify the application of the doctrine on
‘iﬁst) grsund that if the law were otherwise then it would
‘be objective, Mutungi issues a rejoinder by saying that

e first place, the law is not objective. He argues that
;«owledge of the law presupposes clarity and certainty of
:jﬁme yet'this is not the cage since much of the “time in
;oﬁrts is taken by the interpretation of thé law. He
*;fore wonders why courts spend a lot of time trying to
lish what it is even when both parties are legally

sented if it were objective. He illustrates his point

citing the case of Kotak V.A. Ali Abdullah18where the

ing of the word "native" was argued from the lowest
i;t'in the country (Tanzania) to the court of Appeal for

Africa notwithstanding the fact that it was statutorily

R 4+



hed at the court of first instance.

;grth was also of the opinion that this doctrine
injustice especially where an accused rightly
gtrat he was observing the law basing his thought
;‘lier interpretation of the law which interpretation
B ricd. He said that if such a thing occurred

19

74ng feelings of injustice would be aroused.

eees/53
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CHAPTER FOUR

. ANALYSIS OF THE APPLICATION OF THE MAXIM IN KENYA:

looking at the case for the maxim and case aga;nst
gﬁf would be an appropriate time to weigh the merits
%fts of the application of the doctrine so that it
,_gr whether the doctrine oughQ?ig continue in our

’ digcarded or altered. This cﬁn best be done by

self a number of questions:

oés every offender have a criminal mind?
‘?Should every subject of the law be presumed to know
~ the law?

. Should the principle be applied in order to compel

;Would it be very  difficult to know when one's
~ignorance of the law is justifiable?

I';Does the application of the maxim educate the public
- on what the.law is?

Does adhering to the doctrine rigidly make the law
objective? ﬁ |

Should public policy alone Jjustify the application

" of the doctrine?

;Jhe author wishes to tackle each of these questions
tely after which he will make his own conclusion

whether the doctrine should be applied in Kenya

THE OFFENDER'S MIND:

" A crime 1is an unlawful act or omission which is an

‘ence against the state. Arcuments have been raised
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;pite of the accused's ignorance of the law more
in not he has a guilty mind. VWhereas this may
'}fue about such crimes as murder,; theft; incest
~crimes where common sense dictates that one
;}t commit them; it may be very hard for one who
;%gyersant with the criminal law to know that he
ﬁtting 2 crime when for example he goes through
ighy of marriage which is void by reason of its
‘,1BCe during the life of his wife contrary to
Ep_the penal code. The man may not be having a
f;mind. For instance, he may have agreed with his
uiife that he should get married to a second wife
:#%herefore feels justified to marry the second one
 ?30 through a ceremony of the marriage. His

ﬂfmay even be to easen the work of the first wife
‘fis purely a good motive. But the law regards him
criminal.

. | |
é@%i&man says that laws represent no more than the

S of the éociety and theréfore every properly

i*ized individual will know the law because the

;ﬁs very true in England. Common law was deeply
fﬁd in ordinary day to day life and it was a part of
English people and hence no properly accultured

on could convincingly plead ignorance of the law.



{uvery basis of 1hl.justification for the Latin maxim.

of receiving English common law then, we reccived

to usy, Kenyan penal code is not based on our customary

ch dictated what constituted a crime and what did not.
h case he will not have a criminal mind. IHe may base

]%rough a marriage ceremony with a second wife a man is
in most customary laws in which case he will not have

mind .

‘with and Hogan argued on this point of a guilty mind

d that if we were to justify the application of the

{él content.2 This is quite clear on perwding through
nal code (Kenya). For instanCe; there is nothing

ral in being susceptible to the suspiscion of being a

;d thief who has no visible means of subsist€nce and

annot give a good account of himself or in bigamy



other hand, certain acts seem and are in fact immoral

not criminal offences. To illustrate this point,

3

je of Karuria V.R7 the appellant was living on her

pfA?rostitution and was convicted on a charge

living on the earnings of a prostitute contrary

the penal code. She was convicted on her own

On appeal against sentence it was held that

on does not intend to make every prostitute living

in paft of her own earnings guilty of an offence

he section. A prostitute cannot be guilty of this offence
Ge lives on the earnings of another prostitute (knowingly).
Eion ""per se" is not an offence. Tt is the commercial
'Hich is made an offence in Kenya i.e. living on the

'me prostitution by someone else and not by the

hérself. This shows that she pleaded guilty because

?é guilty mind but her guiléy mind in the commiésion

:tt did not constitute an offence since a éuilty mind

1jf;‘wn cannot amount to a criminal offence unless it is

;;nfed by a guilty act or omission. Other forms of

‘mind conducts which does not constitute criminal

include adultery and ommitting to save a drowning

here there is no obligation to do so.

is also noteworthy to discuss what factors determine

one has a guilty mind when doing something or not.



is brought up really determines quite a lot what

BE:
him have a guilty mind. A Maasai who kills a lion
{=y mind because he has been told and learnt from
3

18 that is the way to separate men from boys. But

=

so he will find himself behind the bars. Religion

F
'

ﬁxgreat part to play in influencing a person's conduct
,;%nce.‘>A christian for example would have a guilty
fcommitting adulteyy, fornication or even by watching
person drowning without making any attempts to save
?f¥but he has not committed any crime. On the other
;plim who kills a person who refuses to become a

tﬁ got no‘guilty mind. DBut he has committed a

f}ao doing.

ﬂfauthor's submission is therefore that the allegation
l‘accused should be convicted when found guilty of

 §6 irrespective of whether he knew the law or not

he had a guilty (criminal) mind is bascless. A

Eiase in support of this subﬁission_would be where

iﬁ takes the trouble to inquire from a legal expert
law on a particular point is, but he receives the
j%d#ice, acts on it with a very innocent mind only

QQOnvicted on the ground that ignorance of the law



SUMPTION OF THE KNOWLEDGE OF TIHE LAW:

cond reason for justifying the doctrine of

uris non excusat" is that everyone is presumed

e law. The issue here is to ask oneself whether it
y a good law to presume everyone to know the law and
v-: (

nal lawsspecifically.

first place, for one to find out whether this is a
' ication'for the application” of the maxim, one has
1f what ériminal,law is and more importantly it is
= to know.who decides what should constitute a criminal

ind what should not. 1Is it the accused, the state or

;wuty of the court in as far as the criminal law is

s to intepret what the law savs. In so doing the
nat the law-maker and can therefore not be expected to
?*he laws. The accused is a subject of the law. The
';fugh the machinery of parliament is the law-maker and
'r;:;imﬁlest definition of a crime, that a crime is an
?¢pt or omission which is an offence against the state.

Jﬁhe accused is not the law-maker how then does he know

filaw is?

fore an Act of parliament becomes law it is known as
}.sqvernment Bill is drafted by a legislative

. in the Attorney General's Chambers.,
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. be approved by the cabinet before it starts on
ary life. It must first be published in the
Lette". After a lapse of at least fourteen days,-
e considered by the National Assembly. The first
T-FirSt Reading, which is merely a formal reading
le of the Bill, it gives the members of the Bill.

. moved that the Bill be read a first time. A date
f@d for the second reading. This is the most

gtage of the Bill and the debate on the main objects
H‘will range very widely. The members, at this stage,
f{he? they approve of the Bill on principle, or not.

f&moved fhat the Bill be read a second time. If the

,ﬁftee of the whole National Assembly. At this stage

" is considered in detail, clause by clause, and the

“{nly minor changes can be made to the Bill and- the
fﬁis asked to ahprove the 7ill in its final form.

n that the Rill be read a third time is then moved
rried the Bill can now be prescnted to the Iresident

~assent subject to which it becores law. The date
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it of the Act is either the date it received the
isent3 or a date shortly afterwards or it can

operation by order made by the appropriate

*{dent'abovc, proposed legislation takes time

ig an Act of parliament from the time it is
;"gazetted".in the Kenya "gazette'" as a Bill.
‘{his period it receives a lot of publicity thrcugh

the mass media. The publication of the Bill and

‘publicized in detail through the local press and

n to the radio and hence learn what new laws have been

y argue that all these debates may confuse a person

some MPS are against the enactment of a new law while

2

for it. But this argument does mnot hold much water
fﬁl the points for or against the enactment of a new
ihmaterial once a law has been passed in which case

is definite and it starts operation only after getting

I\‘Wh'if’:’”‘.’ C T NAIROBI
U | LIBRARY



ent's assent. If one is not sure -on what the law

) always look for it in either the new act of paliament

.'py of the Kenya "gazette". But we have to ask our-

her there is sufficient communication of the lawvws

have been passed. In the first place, the penal -code was pa

and therefore most of us did not have the chance

te any debate on its enactment in order to know that

"has been passed bearing in mind that the bulk of the
law in Kenya is to be found in the penal code. When-
mass media or the press mentions the penal code they

_éume that everybody understands what that means which

e case, It is not surprising to find that not many
nderstand the differente between civil and criminal law,

gt

ndly, the mass media is not a very effective device

Hwicating the law to the general public . When the laws
igd the radio and Television media are mainly used to

icate the new law to the general public. But they also

ﬁir own shortcomings. TakiIng the radio first, as observed
_issor Mutungi it is only a small fraction of the population
F}access to radios in Fenya and mainly the oucse in urban

ffﬁ is also important to note that eQen those. who own

f}n't prefer to listen to educational or informatiée

mes but mainly they like to tune into the stations which

ing music. The major complaint they have is that Voice

a programmes are boring.

inother problem with the use ¢f tue radio as a communication
'?8 that it communicates the new laws once they are passed
\lains them briefly. Thereafter, whenever they make an&

ﬁé fo these laws they always assume thet everybody heerd
finatién when they were first heard which is a very wrong

jon. For example, the Kenyan constitution was passed in



%63 and beforé 1 joined the Universitylused to hear it being

woted over the radio quite oftenly but without any explanation

s to what it is. It is only when 1 attended a few lectures in the

University that 1 ceme to know what it is all about. This is because

y those who prepare:.. programmes in the voice

it is always assumed b
on is all about.

'Ilwnya that everyoneé knows what the constituti
,ﬁe same case applies to the penal code.

Jn 8cs fer as the Television progranmes are concerned very few

people in Fenye own Telev
painly in the urban areas wher

s is also aggraveted by the fact that a perusal

ision sets and the few who own them are

e theve is electricity. The inade-

quecy of Television
hrough the Television prograimes in lenya reveals that most of
the programmes are entertaining but very few are educative or
informative.

t

1t docsn't make much sense to allege that the press.suffices

s a compunication device of the newly enacted laws. To begin

vith, the local dailies do not reach all the parts of this countrye
Tey mainly go to urban areas and only a small percentage gets

ccess to them. Coupled with this is the fact that the newspapers
L:bot always present the law accurately. It caught so many lawyers
;surprise to read from a local paper that the constitution of

enya does not allow the President to sack the Vice-FPresident and

among

point a new oné. o ois 4
| new oné. This is just one many cases, Fention al
‘ P so

ed to be made of the fact that there is a high rate of illiteracy

- ken y
kenya and even a good nuhber of those who boast of being literate

w,s\g-a (s Ay YO alone D d»(l-—fo

ses
_: Un1vers1ty dezrees ‘whether in law or in any other dlrsclqilccJL
pline

V!f i h p .; s

?gtood. Apart from the problem of illteracy in the preeding
faphs most legal books are written in English: &and a good ~

ntage . ,
ge of those people who = can read and write do not understand
8h heoce Jeremy Bentham said: /
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p
v i ' . ‘ . o .
~ ghow me your ordinancdin my laneuage and ‘then, if 1 dece€yv

h you, punish me". Irofessor Mutungi also said thet if a legal

system requires every subject t» lnow the law on pain of

ishment, his rights are pot sufficiently met when the law he is

7
posed to obey is written and pnblished in foreign languages .

nven for those who can read the law and understand it to

e extent, it may not be possible for them to get access to it.

e publication of legal books in Kenya has not been quiteim9r¢$siveo
3 one can
'is only in some very few bookshops that .- trace a law book or

arnal in Kenya. The Eenya "Gazette", the official paper that
plishes new laws and the numerous statutgs that govern the criminal
‘ W ‘

 are all sold in one shop in Kenya-the Government printers'whose

Eply(ﬂfthése materials de¢s not meet the demand notwithstanding

¢ fact that not all people are close to Nairobi and the fact that

t pany people know where these legal material can be bought.,

The prices of the legal books are also very high and not every
rson in Kenya can afford them.

Whereas the paliamentary legislation gets thorough publication

.ch stilf does not meet the standard required to communicate the

W to everyone, subsidiary legislation more often thar not never

{s§ more publicity than just itis publicatioﬁ in the bFenya "gazette"
_ all
ich is only available to a few people yet’fre reguired to comply wit

ch laws.

- In as far as the "apgency theory" is concerned J wonld concur with
f;;hﬁl&&,are pct necessarily agents of their constitucnts and
;wr are they meent to impute knowledge of enactments of the Nationa

,:' &
mbly to them.” rhis is even made worse by the fact that most

?rSof parjament stay far from their constituents and mainly in

obi and rarely come into close contact with the latter. 1In fact eve

~
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of those whose constituencies are in Nairobi stay in Posh

i;hr1ga, Lavington and Vileleshwa. They, therefore cannot be
ﬁd to be performing the tash of 1nput1ng knowledge of the new

5‘1/“47 i | 2 e (O‘K
ctments to the&y cgnstltuents.vw” od ¢ .Vu,pv«””‘ R
’ % o pw“”""" ;. aws \
D SR o = o
3 7 2% %
fﬁfigf&%;@»?gg}\ A= o

ent from the foregoing that communication
%-law to the law subjects is not effective in Fenya and most

'ﬂle observe the law coincidentally in which case the author

bmits that it is wrong to 7 @rgv€that there is proper communicati
" the law to which every subject is expected to confdrm and
;}efore agrees with Glanville williamsthat the proposition that

v - . - . - 9
eryone is presumed to know the law is sheer lepgal fiction

SHOULD TI'E MAXT! BT ESED T¢ COMPEL FECPLE TO ENOW
THE LAW?

R 1r people were allowed to pleag ignorance of the law as an excu
r their lack of compliange with the same it would appear to

m that they should only comply to these laws they areeconversant
the What they are 1ndé£feront apbout should not botherhgt all.

{ would therefore not compelled to dig into the legal material i
der to know whether they are legally justified to do what they

ontemplate to do. But the doctrine does not givé them such a chan

But on the other hand y-such a justification could be valid
everybod
Yy where the law is available to K Kenya. As mentioned ahbo

5?9) legal books are very scaree in Kenya and even to those who

‘:Bs.to such material, still the langaage used in these material
{!ry technical and not many are tavlented or kno“legeable
ugh to understand the legal languege notwithstanding the fact

§~in some situations some latin maxits are used to convey certain

: statutes .
jages both in . and in other legal books,.
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The only alternative for most people who want to Qﬂ-\up
Q;elves with the law is to consult an attorney. This is

f not the best way to communicate the law to every citizen-
g -
the first place, legal consultation is «eXpensivq  Not everybody

ifhfford the advocate's fee. Even the affluent people would still
;d it very expansive to consult an advocate every time they

it to know the law. And even if everyone had money to consult
advocate, the number of advocates we have in ¥enya cannot
'iéfy the demand for their sérvices. But most importantly

”jhe fact that one cannot plead misrepresntation of law by
advocate as an excuse for his failure to comply with the same,

E R i . an s . . 5
my opinion, this is area in which the maxim works most unjustly-

frson who feels compelled'by the doctrine of "ignorantia ?uris

fwmxcusatﬂ" to know the law may go to an advocate, pay an exho-

tant fee but gets the wrong advice as to what the law is. Relying
jat- law - be does an aet which amounts to a crime. When he is

ken to court he gets the enlightenment that it is no defence

it the accused acted in reliance to an assurance by a competent
ical that no prosecution would be brought against him as was held

fge case of Cooper v. Simmons10 that it makes 'fie

férence that the accused had received competent legal advice
3}his conduct would be lawful because the contrary .view would

Sult qn the sdvice of ov ettern ey being paremount te -the law", Wh
fﬁh someone who gees to a competert lawver but who is

;Fﬁlsed in the process and yet that was the only way he could
7:the law? Such a person needs an ahsolute acquittal because

;g,ﬁard for a laymen to know that the advice is wroneo,

onu ¢an only compel one to know something for which he has

ygnns of knowing, Tt was opined by the famous scholar,

: nferming to notions of Laissez - Faire, citizens retain the
'Qurden of learning the law, while the state accepts the

#espons1b111ty to make the law avallahle'




Sl

fme use of the doctrine as a means éf compelling people to

the law at their own Peril, according to seidmqn, was conditional
be state making the law available to all the citizens. Since
Eosition in Fenya i§ far from this it would be wrong t.
cept seidman's retionalc in Fenya. We can only accept it uwhen
fate conforms to this condition that it accepts the responsibility
ﬁing the law available to.@W<Publishing the law '

—... in the

}”gazette" does not mect this requirement.

[T BE PROVED WIFN ONES' JGNCORANCE Is JusTRIABLE?

One of the justifications foOr. the application of the prlnc1ple

it would be very difficult to know when one's ignorance is
ly inevitable or when ene has contributed to one's ignorance,
wen without saying much about the ,hreasonableness of such

on, it would suffice to say that if justice has to be done and seer
{doﬁe then it would be necessary to digall the facts surrounding
;écussed's commission of the offence. This would show whether
%cused commited the offence he is charged with ignorantly or

;}ull khowledge. Such facters as home background, educational

';ound and social status of the accused would help to tell whether
gﬁon of his class would have probably known the legal consequences
? he did. Fov exémple, whereas it would be expected that every
duate knows there is a differente between murder (where there
nalice aforeth ocught) defined under s. 203 of the penal code and

)

code where malice aforethought
bsent one who has never studied law mgy not always be expected to
e the knowledge that there is such a Gistinction

5ﬁughter under s.202 of the penal

fg]t is surprising to find that in certain cases the law shifts the

of proof to the accused e.g. where the accused clalms to be insa
‘does not shift the burden of proving justifiable ignorance of thq

sed who was in the High seas when a law was passed was convicte
ontra&enlng & ik _ , . L - S b

- e
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?w when it was very clear to everybody that he did not know
itber did he have the means to know that the new law had been
Jor where a foreigner comes inte the country and due to the

éce of the law of his country of domicile; which on a particular

;s guite different from its ﬁenya% counterpart, with which he

. conversant at all, he commits an offence,

DOES THE APPLICATION OF THE DOCTRINE REALLY EDUCATE THE

PUBLIC ON WHAT THE LAW IS?

t is (true that once an accused has been convicted of an offence
el

this conviction would be given a lot of publicity and people
fJearn that behaving in a sim%ﬁg% ménner constitutes a criminal
f:SiﬂQemost people in Kenya Avhere legal documents are not
igntly supplied to the public, this may be a very good way of .

}@ people on what a crime is. One may wonder whether it is only
;ions which are reported in the press. The answer is almost sol-
ffhe'affirmati\/eo More often then not the press reports convictic
ﬁﬁp(hﬁ@ﬁikq\Sﬁ- This is what gives flavour to their papers.

eople don't enjoy reading acquittals eccasioned by very minor
es and the defence of "ignorance of the lew" if it were allowed

4% such, If there is an acquittal, most readers would like to
‘iy a very well argued out defence and especially so where it is
apparent that the accused had "committed" the crime but because

ghy he argues out his case he is acquitted. The defence of

&n  juris" would not meet such a qualification.

it this justification also has its own shortcomings, Firsfly, it
fiWrong for the government to abdicate its obligation of informir
fic what the law is. Sgidmen says that the state retains the

. '3
d%ility to make the law aveilable. The press has got no such
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and : ;
Secondly, every now 71hen, there are misrepresentations of the

ruling of the ¢euri. This is because pressmen are not legal experts

and the language used by the courts is not always & language they
can fully understand.

Thirdly, some people have never differentiated hetween a charge -
on one hand and a conviction on the other hand. Many a times N
policerien arrest people who have not committed any crime construting.
their(lawful) conduct wrongly to be a criminal offence only to be
tcquitted oy Yeo have no charges preferred against them. An

interesting episode occured when the agGlhor was doing his clinical
programme in Nakuru Princiral Magistrate's court where a man who had

been charged with a criminal offence disappeared from his home and the

police arrested his wife, took her to court so that the husband would
feel compelled to appear in court. The magistrate reprimanded policem
for their quite unethical conduct. This is only one frong many
instances g{ confusion because to so many people who followed the
matter but to the end especially upto the time the women was taken

to court but lost interest in the matter or duc t¢ certain circumstance
they were not able to hear the megisirate pronoince that the woman

be discharged suci povple may have thought that it is 2 crimineal

offence not to produce one's husband who has been charged vith a

criminal of fence. <

Fourthly, newspapers are scarce end are meinly ¢istributed to the
urban areas and even those people who bave access to them may not
afford a copy every day not to menticn the fact that so many people

in Kenya are illiterate.

The mass media also has got its own shortcomings as was
explained earlier on.

TMBOBJECTIVITY OF THU LAW QUESTIONED :

The most important question to ask here is whether the law is
objective. If the answer is in the affirmative then one may ask
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ghether the application of the doctrine in its prescnt .
form would make it possible tomaintain the law's objectivity. On
the other bhand, if thc auns.er is in the negative then one may ask

;héther this principle would chenge and improve the situation.
If tbe law were objective we would not be having a situation
where the court gives a tertainsection of an Act of Parliament

a certain meaning and later on the same court gives the same segtion
a different meaning altogether. There are also instances where a cou
%ﬂﬂeppretes s.Q: &iwerd or phrase in a section of a statute and
gives it a particular meaning which meaning is later reversed.In
the case of ~ZUS Y. Uganda14

of stealing a bicycle which had been found in bhis possession seven

for example, the appellant was convictes

months after its. owner had reported its loss to the police. The
4hﬁal magistrate applied the doctrine of "recernt possession" in

ls.322 of the penal code in the absence of a reasonable explanation

convicted of receiving the bicycley, He appealed against the convic-

‘frmnthe accused of bhow he came by the bicycle. The appellant was
‘tion to the High court ( of Ugenda). Sir Udo Udoma, C.J. said, "

e o ¢

ssecoo the lcarned megistrate was wrong to have applied the doctrine

)
of recent possession. A period of seven months cannot be described

as ‘recent'? One would wonder where a demeqrcation line: between
recently stolen property and properfy stolen too long before they
ire found with someone can be drawn. This question must have
bothered the trial magistrate because interpreting certain facts
in order to tell whether something was receﬁtly stelen or not is

guite a subjective test. There is no objective test to it.

The situation would even be more dragonian where an accused

rightly thinks that he is observing the law basing his thought on an
earlier interpretation which interpretation is later reversed between
the time he does the act and the time he is chiTiged with the offence.

It is therefore evident that the interpretation of the law may
vary depending on the person cn the bench who is strongly protected
by law in case he misinterpretes the law. And applying the maxim
of "ignorantia juris" however strictly, would not make the law any
objective. \
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'PUBLIC PCLICY AND THE MAXTM:

Austin was guite sincere when he observed that the rale

concerning ignoraunce of the law exists and must rest

upon policy and policy aloneis. IJn other words, he could not see

any other genuine reason for the application of the rule. Several
jurists were of the opinion that il the law were otherwise, then
the public at large would face a lot of hardships since the
%mﬂhistration of justice wovld almost be impossible. It would
Fédifficult for the stete tb meet perfectly the obiective of

criminal law which is to reduce crime since most people who would

appear before the court wonld justifiably plead ignorance of the .
ik, If proved beyond reasonable doubt that they were actually

gnorant, then they would have to be acquitted.

But it is always necessary to considervpublic policy with a
lot of care before we can justify the application of any law on only
hat ground. Burrough J. observed in the case of Richardson v.

16

Mellis that "public policy is a very unruly- horse, and when

“once you get astride it, you never know where it will carry you".

The question that one must ask oneself is, should the government
'umose an obligation to each citizen to observe the law with the

>tMQat of punishment even.wherc those laws are not known by the
citizen and worse still, even where they doh't‘have«the-meaﬁs £6 Know
‘those laws so that it may be easy for the governmenk to control érim
.Mﬁ should this be amswered in the affirmative, would the results

be positive at all?

If people do not kave the means to know the law then their
obedience to the same would only be accidental. And imposing
punishment for failure to observe the law where the law cannot
beu - easily determined is quite unjust.

In Regina v. Campbicll and Mlynarchukl? Kerans D.C.J, Summarised

-
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the injustice of the principle by saying that.

M eeoeeooces the section removing ignorance of the law as a
‘defence, in criminal matters, is not a matter of justice, bhut
8 matter of policy. It is not a defence, I think,; because the

the first requirement of any system of justice, is that it work
efficiently and effectively...... The defence should not be allowec
as a matter of public policYyeceocecesoceco indeed it cannot be alloué(
because of public policy. This is the case notwithstanding the
sympathy evoked by the situation of an accused person. The irony

is that people in society are egpected to have a more profound

knowledge of the law than are the judgeSce.cecoceo”

Feedy .obseryes . .that policy should be invoked to support

propositions of law only when these cannot be explained by general
Eﬁnciples and that at hest policy is vague, and courts may well
differ as to what it is. 18

Jt is therefore evident that all the other justifications given
by other scholers apart from the public policy rationale are

fnfounded- ~ T Tl . LT 7 R e ' 2

s - < - P -

)

-

. - - . ..z* 1. .- But the best way to check crime is not

to apply such a harsh lsw but to educate the citizens on what the
lawv is. And in any case it would be better for many“innocent"
persons to be set free than to insist on applying the law rigidly as
a matter of public policy at the expense of a justifiably
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"innocent" person, His interest cannot be ignored because of

public interest.

At this juncture the author's submission is that this

principle has got no juStification and should not be found

in our Penal code. It is interesting to find that South Africa

with its policy of apartheid gives room for the excuse that one
was ignorant of the 1awl?  whilst our law does not show any

lenience to those that are ignorant of the same.

T would sum up by stating that this law is not apprceopriate
for Kenya. In the next chapter, I will give recommendations
as to what should be the position.
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CHAPTER FIVE 2ot G

JU"VC""M\‘Y‘ < .i.’COB[

RECOMMVENDATIONS AND CCNTLUSTON

In chapter four T made a number of observations in relation to

. . 1 . y . . » '
the rationale of the application of the principle of "igrarantia jumns'

in Kenya based on my research,

In the first place I made thc observation that the allegation
that the accused should be convicted when faund guilty of an off?nce
irrespective of whether he knew the law or not since he had a qu1lty
(or criminal mind)is baseless, An accused or an. offender does not
always have a criminal mind.

.'The second major finding 1 made ‘is that»theAproggitiﬁgAthaf 23

i sh iction.
% everyoue is presumed to know the law is a sheer legal fic
?

Thirdly, I observed that it is not impossible to find out

whether the accused person committed the offence he is charged with

ignornatly or with full knowledsgoo

Given that the socio-cconomic conditions may not make it e

asy
to communicate the law to

all its subjects, I also observed in

chapter_four that the adherance of the anplication of the ¢

octrine
- Strictly would not educate the

people on what the law is,

The fifth observation w
applying the maxim c¢f

make it any objective,

as that since the law is not objective

i c L
lanorantiq juris haud excusat" would not

I also ohserved that the opinion of the scholars who argue that

- the maxim rests upon public policy alone is not well founded and
therefore the law is not appropriate for Levya,

In conclusion I fouhd out that ¢

: his princinle has got no
;Jurlsprudentlal<Justification. Neither can public policy uwhich
at best is vazue and courts may well differ as to what it is and my
contention is that §,7 of the pen: ( i

: ¢ a - the penal of Kenya is harsh, oppressive I

unjust to the subjects of the law.
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»d _that we may
To remcdy the situation, the law should be amended |

aue a W l(it S es S V ,9 n pa tl(.«u a

: } : .erned, the court |
the state of mind of thce accused is conce 5
ar as &
n as far as b

ing s commission of amn
should look at the circumstancces syrrounding the con

en 5‘ - - ‘ ’ i ‘ 'l 3¢

‘ o3
mmitting the offence and treat those who did not have a guilty
COMK <

pind more lenientlye

1 i nisant .
Secondly, it should not be presumedy that everybody ]sagg g taﬁ .
of the laws of the realm. There should pe a total and unconditional/o
all people.wy after being charged and tried for an offence are proved
to be ignorant of the law tbey have contravened. This is the position

. : v 1
in South Africa as was clearly shown in the case of S.V. De Blom

shere it was said that if tbe accused Wishes to rely on a defence

that her nct was unlawful, her defence can succced if it can be inferrc
frem thd,evidence as a whole that therc is a reasonable possibility
fhat she did not know that her act was unlawful.

An alternative to the above suggestion would be to categorize
those who are ignorant of the law into two classes:

1. those who have access to the means of knowing the law but who
don't care to know what the law is; and

2. those who can't be expected to bave known the law they have

contravened because of the insccessihility of the léw to them.

The law, in its present form, treats these two classes of people

as if they are at per. It beats common sense (.though the law is not

always synonymoMs with common sense) to read that where the accused

could not have had access to any means of alerting him that a new

\law had been passed as was the case in ggilgzl§,2 he was convicted
Just as a lawyer would be when he contravenes a law he is very
familiar with. I therefore contend that those accused who could nok
»have possibly known the law due to the law being inaccessible to
them should bcacquitted.
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iti i 3¢ i 'ia i i law where a strang
This is the position 1n the §candinavian criminal £

for breakipg a rule which he could not be

5 et .s - . _
expected to know about and nc one,bcld liable for contravening &a

: 3
n or one whose interpretation 1s doubtful™. An
surrounding his commission

er is not convicted

very new legislatio
| accused's backgroué and the circumstances

: 1 , iri | the prosecution to
f a crime should he thoroughly scrutirised by £¢€ 4
gnd out whether he deliberétely refused to find out what the law

is or he had no means of finding out what it is. Alternatively,
the law can shift to the accused the burden of proving to the court
 that he did not huve the means of knowing that his conduct consti-

tuted & crime.»

The law should also be amended to provide that where a person
takes the trouble to find out what the law on a particular point
is but he is unfortugately misadvised by a lawyer either delibe-
rately or inocently and shows the court that he relied upon such

advice he should be acquitted.

All the above recommendations are in line with the Japanese
position which is to the effect that:

"a person who commits a crime without kpnowing that his condu
is not permitted by law shall vrot be punishable if his
understanding is based on reasonable grounds"” 4

tlthough there are people who commit crimes deliiérately, there
are several people ju.Fenya who commit offences not._because they are
¢masochists but because theéy do not know what the law requires of th
" m. To such people, the steate has an obligation to teach them and

everybody else ghat the law is. To do this the government has numer
ous avenues. Tirstly, the teaching of basic law should be incorpora

ted in the school curriculum from primary schools tc University leve
where students should be taught what constitutes an ~ .. offence and
the penalties prescribed for such offences. ‘

. Secondly, the . - - - penal code should -be abridged and enough

';copies thereof published and sold in bookshops at a fair price which

most p i
| reople can afford. The abridgement would ensure that they are

- easi i i y
] sily digestible by those who may not be in a position to d
pthe legal jargon used in the carrent penal code S0 TE
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and English
gsince there are a number of people who do pot understand Eng

i ; o needs of
p Yenya, the above recommendation may not meet the legal

|1 citizens, gherefore, resort should be had to Jeremy Bentha[i's
e & e

Yy © N 3 l
i e i w own language and then, if
dvice: "show me your ordinance 1n my 0 guag

eceive you, punish me"? This would call for the translation . 2
; i vy 0y gy
f the penal statutes ip Kiswehili and in as many local languages

§ possible since most people who atterd adult classes are able
to read and wfite their mother tongues only and the most that most

of them can read is F¥iswahili, These translations should also be sold
t a fair price.

{ To make sure even those who did nct have a chance to go to

ichool are also well versed with the law, the government should

rganize many in-service courses for chiefs, sub-chiefs, informationoff
{ teach; them the law and then make them duty-bound to organize

leetings in the rurel areas and teach the masses what the criminal law

lequires of them. ffic voulld ©~ £ be highly rewarding. To enbance

it; law students from tne university oun be attached to their local
ﬁﬁcfs'camps during their vacations with a view to edu:cate
lhe masses on what the law requires.,

To enhance the chances of communicatipog the law to all, the
overnment should make use of the mass media and introduce legal

rogrammes to educate the public on what the law is and in a simple
anguage which can be understeod by all,

This should. be done througﬁ
B not

only the general service (English) put also through the
ldtional service (Kishahilinﬂ%er services wvhose transmissions are
n local

L languages understood by both&%he literate and the illiterate
like,

- The press can also be very useful in this area, If legal educatigc
‘ﬂﬂumns ean: be introduceq in the dailies and most especially the
ural qugd masazines, legal education in Fenya would receive a big boos
It would also be ne
cessar »
Y that the law, once published, shoulgd

T T
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not be spplied until after a reasobable period of time within

which it would be intensively brpught to the attention of
all the citizens for public awareness SO that it becomes a

matter of generakiias = :. notoriety.

In conclugion therefore, it is my contention that by applying

the doctrine of "ignorantia juris"as rigidly es it is applied
today given the background of mass ignorance of the law it would

appear that people arc pubished for not having known the law.

People should only be punished for not observing a law which they kn

about. I fact most citizens 2re not only ignorant of the law but
they are also ignorant of the fact that ignorance of the law is no
excuse. And the rigid application of the doctrine c¢an not help
them know what the law is unless thcy are taught what it¢.is. There
is therefore an urgent need to amend the law and to embark on a

very serious cqmpain of legal education in Kenya.
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FOOTNOTES :

1977 (3) S.A, 513.

Russ & Ry 1 Reported in English Reports, Vol. 168; 1925 at
651,

Smith and HWogan, Criminal law 5th ed. (London: Butter - worths,
1983) P. 70.

Article 21 (ii) of the Japaenese Criminal code of 1972,
Reported by Paul K. Ryce and Hellen Silving, "Comment on

EI‘I‘O Jllr‘is" A.\.T.C.L., ‘,’01 24 1976 po 692°

I _The works of Jeremy Bentham, by Bowing, Ryssel and Russel
¢ ime., N.Y. (1962), 157,

Q
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GLOSSARY:
" pana Fide" - in good faith
"Gazétte" - the official publication of the government
"igworantia juris non excusg' - Igrorance of the law is uno excuse

"Ignorantia qguod quiscue

tender scire, meminem excusat" - Ignarance of the law, which everyone

is bound to know, excuse no man,

"T.aissez faire" - This is a political - economic

nhilosophy expression of the goverannc
of allowing the marketplaces to
operate relatively free of restrictic

and intervention.,

"Nulla poena sine lege" -A legal maxim which states that [aws

should not be passed retroatively anc

neither should a person be convicted

offence he committed before it was g

so by the law,

"Obiter" or ("obiterd¥gtum") -~ By the way; in passing.
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