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I N T ROD U C T ION

The problem of evaluating the effectiveness of~penal measure
is inevitably a complex one. Even a straight forward penal
sanction such as a fine, an ~bsolute or conditional discharge,
it is submitted, is still difficult to say with clarity how
effective the measure has been. The task obviously becomes
more difficult when one is concerned with a penal measure such
as probation or institutional training on an individualized
basis; for one is no longer concerned with what is done in a
fairly standardized or uniform way, but rather with a whole
series of social interactions bet~een treatment personnel and
convicted offenders - but in so far as the primary aim of a
penal sanction is preventing individual recidivism; it is the
belive of the writer that the first step and an important one
too, in evaluating its effectiness should be the examination
of reconviction rates of those who have been subjected to it.

The writer considers reconviction as sign of gross failure
of the penal sanction administered upon the person - high
reconviction rates therefore means failure of the penal insti-
tution for it is them who dictate upon the sanction and carry
out the actual implementation of the same. The Institution
undoubtedly fails to achieve the purpose for which it exists.
However, it is clearly recognized that one subsequent conviction
for a criminal offence does not necessarily mean that the whole
period of institutional training should be written off as a
complete failure: it is the crude reconviction ratese$pecially
on closely related offences such as reconviction of violent
offences and property offences, that spell doom on the measures
taken.

The writer's aim is to show that in Kenya today, in
proportion to the spread of e.ducat.i'on,the increase of w eaIth
and extension of social advantage, the retention of a compact
mass of habitual criminals .in__QUL midst is a grow i.ng stain in
our civilization. There are more criminals than our prisons
C3n hold, crime is growing at an alarming rate every year and
the method used to deal with offenders appears to have a
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depressingly slight effect. In any thorough enquiry on this
growing problem one would surely probre the penal institutions
in our country particularly the prisons treatment giving the
closest regard to its physical and moral effect on prisoners
generally. But the number of criminals in and out of prison
must form one of the standards by which the system must be
tested and judged. In~eed, receidivisim definitely becomes
one of the moSt important of all prison questions, though it
is admittedly one of the most difficult and complicated.

The underlying argument of this paper is that the failure
of our penal institution cries for penal reform and the
adoption of more humanitarian and effective methods of
treatment of criminals if a reduction of crime will be realized
in our society. The paper raises a number of important practicE
criminological questions viz:

(i ) Is what are doing in our prison theoretically
sound and correct with a high degree of failure
dueto inadequate and unskilled implementation
of the theory followed, or;

(ii) Is what we are doing basically and theoretically
unsound and essentially useless and incapable of
bringing about the much desired objective of
rehabilitation and lastly;

(iii) The persistent question and the practical problem
of what should actually be done with the criminal.

It is to be submitted emphatically that failure of our
pena~ Institution is to be attributed to the very foundation
of the existing penal system which is not only inadequate but
is ,"hort of requirements in that it attempts to solve the
criminal problem without destroying the causes. The system
as it stands today has been focused on the criminal per ~
leaving out the root cause of the criminal elements. :he
paper therefore recommends that what is needed in Kenya today
is a revolutionary and radical appraisal in the fundamental
assumptions of our penal system, a new rational an~ coherent
approach to Kenya's criminal law - this is necessary to give
our penal system a comprehensive philosophical base.

. . . . .. 3 .....
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The theories of crime causation are provided as a necessary
foundation to the aim of the paper. The theories form the basis
Ipon which the criminal 6ught to be treated as they tell us the
rr obable causes of criminal b(:haviou~. An analysis will also

")e made of the professed goals the Kenya penal system, it is
In the light of these goals that the present system will be
cr i ticized.

The conclusion part headed "Recommenda.ions" has tended
to be relatively long since it serves as the crest of the
)bjectives of the theories namely: giving a pragmatic note to
the rather theoretical body by presenting suggestions as to
Jsssibly suitable penal reforms (in the writer's view) which
:ould give betcer results on offenders as well as improving
the image of our present ~enal institutions. A heavy leaning
In current developments in human behaviouural sciences mainly
psychiatry, sociolog y, psychology and closely related and
dependent disciplines of penology @TId QriIDib9lQgt~will:b~
portrayed, much of whichchas -been implemented or put to trial
in the wetern world. The writer has intentionally avoided
to give hard and first rules as to the procedures of implemen-
tation of those suggestions mainly because a great deal of
research has not been done in this field particularly in this
locality neither could it have been done by anyone single
person in view of costs, time, space and lack of readily
available data. The same was not attempted neither could it
have been possible in such a paper. Just a little more than
simple armchair speculation on a reductivist penal policy
and measure will be presented.

Secondly it is the writers genuine feeling that in
certain areas of the recommendation should be left to discussion
and as mind - provocking hypothesis in a possible future
research. To enable this, the writer has avoided sharp con-notelusion where his own and other available research could lead

A

him to any. Again ~ transplant of the western practices and
conclusions of their research could only be successful where
the recipients condition and enviroment is appreciated and
necessary adjustments made.
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The pages that follow will portray the writer's endeavours

to briefly outline some popular theories of crime causation. The

preva.lE·nt . as ...qUE?stlons/ to I;'Jhypeople c ornrn it; clr-J.me~-;is a~::.old as

are the explanation; but f 01-

ult i ma t e (.Joal~:;is to recommend for the restructurinq
/

Institutions with the aim of waging an effective

o+

war against criminal tendancies, the question why one needs a

immediate sub - topic is a necessity.

RELEVANCE OF THEORY IN PRACTICE.

done about crime (penal practice) and what is as summed to be the

Or explanation for criminality (criminologiacal

practice cannot await on theory. Or q an i s.ed society

must do something about crime; it must deal with the criminal.

Theory therefore often may be little more than a subsequence of

at the ti.me was deemed a practical necessIty and not a

deliberation and knowledge of cause and effect. This

can be clearly understood in view of the fact that the desire to

punish for i:,<.ga.inst is instinctous and

spontaneous: if you hit me, immediate reaction might be to

hit ba.ck at; you.

~\Jit.h out prejudice to the foregoing paragraph, emphasis of

present day penology has shifted from punishment to treament; by



--:-.5-
puni ~:;hment meaning intentional infliction of pain and

upon the offender by some official authority for the sake of some

good assumed to be produced by the pain. On the other hand the

treatment has come through analogy with medicine. A sick

patient is to he treated that he may recover from his illness and

to normal functioning. (:",p at; ient is not ·to be

Q~Qi§b§~ for having become sick, nor taught a lesson that he will

not E•.q a in f",I.ll~::;:i.ck
/

The treatment procedure varies with each

depf2nd inq orr the understanding and diagnosis of ic:

:i. ~::; in turn based on accumulated ab ou+

causation and experience with appropriate action to be

kinds o+ . . . 1J.llrH:?~;. E~y tht:: 1C) <;.1 i c ,

treatment in penology implies a knowledge of cri mE' c.::<.usation

tDCJE,ther VJi th thE" by IrJhi c h the c r t mi n a l

studied, understood and subjected to the appropriate action to be

taken control and change of behaviour to restore him in a

normal functioning society i.e. rehabilitate. The term naturally

from the general point of view that understands crime as,
the product of antecedent conditions, ci t-cumst.::<.f1ces,and e\/ents

thus to be dealt with in terms of the conditions that produce it.

legitimate reform properly so called must therefore

on our understandinq of crime causation factors. + i rei"!

and plr'opt::r-appt·-e.ciation o+ thE."'!cau sa c i on t heor i es, it is

~:.ul:Jin]. t t E':d, is not only a necessity, but a fundamental knowledge

upon whose background, the panel or body of persons authorised

to hli th the offender have. It is on + hi ss

Undf?rS1:and i ng the select causation find

proper place in this paper.

.•.
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of crime causation are indisolubly linked

to those commonly accepted in the past, therefore a flash through

h i st or ac aI backqrounds and continuities become

Cau~:>dt.iori can C ,::\t eg Ol~ i ~:;ed into

nam'~l·i:
d) Ihose which seek explanation from within the

c omp r is.i nq of Demoloqy and
/

8ioloqicaldeterministic theories.

b) Those \-"Ihic:h ',;ec-?k explanation from v,lithout

comprisinq of social c u l tUI'-al

A) DEI'1DLOGY

th0? intell ectu.aJ. study of hum;:tn

b oh a v i ou~-, pr··esentlv known as the positive or scientific: study,

the dominatinq expldnation of criminality turn on the proposition

of some spirits or demonic infuluence upon the offender.

The Principal back of all demological explanatIon• some

"Uthc'!'- The this

is not bound by material and physical restrictions d.nd

in ways not subject to control or understanding of the

finite human mind. Since the spirit itself is unexplainable and

not to be understood, it is perfect 'explanation' sought for all

difficult to understand phenomena. The spirit is capable of

i n+u s i nq into objects or beinqs and to control its bf:?haviour.

Its all powerful and can do anything it wants. Crime or criminal

behaviour in this view is simply evidence that the individual had
2



-7--
Demon i,:;..In is a lost explanation amongst positivists infact

the theory is regarded as anti - scientific but Hebrews and X

tians thinking about the concept in

Ornn i ~~c:i f.?ITt ~ all God.

F'I~imi t ivf:.~(3.nd preliterate animists in many parts of world

tociat.E' \::Jelleveand have made magic the practial prociedure to do

the future conduct of things Ol~

raved with the fusion of Intellectual conceptions of demonism and

political and socla1 organization of feudalism.

contemporaly beliefs and attitudes of these

conc(:::pts by tr i cd try' battlE', tr I al by

compurfation; testimony under oath; miraculous signs of innocence
-t-

etc.

THE POSITIVE SCHOOL OF THOUGHT AND THE PHYSICAL TYPE THEORY

The p o a i t i \/E\ c~chool of thought marks the beginning 0+
systematic and scientific: study 0+ crime causation with a marked

on the nature of the criminal the

Df schoD). is; cl oSE,lY

cl".;sociated cl.nd 2S thE':' "Lornb r o a i an~,-,hool" in

of earliest and most earnest and

Eldvoc E".t e ~ (1886 - 1909) and his pupils.

positive school marked the end of the view that man is a puppet

of the suppernatural and the naturalistic approach that a man is

self-determining beinq acting on the basis o·f and

i ntE'lligencE' and therefore responsible for his behc\vi OUI·-. The

school saw the birth of present day criminology by extending to



the same the ideas of human behaviours then beginning to dorminatE

other behavioural sciences like b io Lo q v , m(·::.,dic i IIE0,

c:-\nd sociology .. thE~ t i mt:':!thE? idea crf

d irnin is he-d IC' E'".:.pon !::; :i. b :i. lit.y was seen viable and the act or

was accepted as supplementary to the state of mind or

Thus the subsequent differential treatment of the

ml nors, mentally disabled was a legitimate reform of contemporaly

p s-n ;,:•.1 pI"<3.C t ice"
/

thE'DI'-y i t ~\):i.11 bE' c.;er.?n'J in

with the cDntemporaly intellectual atrHosphc·?re . whos\'2

~'Jind of change had been spear headed by works of Charles

( 1. El71 ) "'Ihf"n he V·JI"·ot; (.=.' II Df.0~,;cE~nt o+ 1"'I,,'InII de",,;i q n ed to s:;holo\lth ,:\t

was the same creature with animals except that he was more highly

evolved or developed, had more sklll and ability but nevertheless
4

i [lei i f~.~~;olub I y Lirt ko d to his animal past" Just Li h:? the Homo

Sapiens never developed to the level of man likewise some

It thc)ut]ht, hiqhly <'.;l.nclthus sho~\ls

characteritic and dispositionslike their ape - like ancestors.

Lomb 1""O:::,C) t.he at.:=<.vist.ic ol'-igin of the

cr imin eI ' D. ClDc::'E bet\->JEE'n c r i mE':',

in s,".ni. '1::. '''1' and clegeneracy as a whole in his book "The

CI'-imi nal :i. n This was the man more PI'- i rn i t i \/E' arid

savaqe than his CIVIlized counterpart" his ear-ly

1 orr I-·r;-..·,_.("._.J I .J/ ..! a» J the d i s.posi t.ion s

c h <3.1"- act e 1'- i s tic of criminal essentially pointing out a less

evolved man, a deqenerate atavist.ic t.ype man, viz:

(a) Deviation in head size shape from type common race

and reqion from which the criminal came.
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(b) Assymetry of the face.

(c) Excessive dimensions of the jaw and chick bones.

( (':::' ) Ears of unusual slze, occasionally very small, or

outsti:'lndinqly out from the head as do those of

Chi mb,='.nzE'c'00

(f Abnormal dentition.

(q) upt:UI'-nf=:d'! + 1 c·;I.t t en E.'d in

aquiline or b eaklike in murderers etc.

hE' t.h at Lornb r o s o 'S"~ C)l"'iq i nal

of evolutionary atavism which today sounds and

much disapproved by science. This idea used by Lombroso that

determInes the function had been advanced years before
6

Lornb r o a o • matul~(2 thouqht thCl.t

c r i rni n a Li Lv the I" r::..~;u1t f actol~s:; othel~ than the

phYS=,1 c a l Dr anthropological which ranqed from physical c 1 i ma.tE',
7

sex and marriaqe, cu~;t om s , etc

iJn-folr·tunatE,ly to the 1 i eflC' I i qh t, w:i. th

scientifically infamous physical type theory.

Thouqh present day criminology has developed its own SystE\iTi

of ideas which little of Lombroso PQ[ se remains! his name is the

one that will be long recognised. the

Eriq 1 i '?.;hprison doctor whose careful work fInally d€o?stroyed the

of physical type criminals finally admitted that nothing

can diminish Lombroso's qenious:

•• Th E' \,\,hol E' f a.bri c o·f Lomb ro a i ",tn t h ec.\'-''/ari d
doctrine judged by science, is
fundamentally unsound but all thinking

\
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PCOplE':-+o d ev , lC<;'li!::,li::\tor"~;,jUdqE-~> EI.!::; ~\le11
as the general public, the morality of the
age as well as the will of the voice of
science, attest the truth which Lombroso
was first to enunciate ... the principle
that it is the criminal and not the crime
t.hat; ~'Jf.'!so.hould ~::,tudy<::\ndconsi dE!lrII. 8

EI",IF< I C FEhF< I~-- _ ..- _.. - - -_..._ ...- 1928)
• __ • __ 0. __ •• _

the most famous of LOmbroso's pupils.

statiscian applying statistics to study crime. Th!::?mai n cast o·f

thinkinq EI.I::iOU.t:.hU.mc:\n :i.n his

publication
'7'

JlTh(':.j
/thE?OI'"Y ump utab iLi -1.:.\/ [km i a1 CI+

Th ouq h int.erested in Lombroso's ideas of

causation~ he, nevertheless~ consistently placed more emphasls on

interrelatedness 0+ social, economic and political factors. In

his '.'l...asocioloqia c r i rni n aLe " (t.he cl""iminEd sso c i o Loqv ) ~ he <:\rgued

that CCi<.usE-dby f actor"s, mainly

soc i <::)1O(] i ca1 • He classified them as (i) physical in c Lu e i vo of

climate, qeographical location, seasonal, effect etc

(i i ) sso c i a 1 , inclusive of population density, customs~ relegion

etc.

He recommended preventi.ve measures iQt~c §Li0 frE-e tlradi::?,

abo li t i. on Df better street light, cont ro L,

freedom of marriage etc.

His: measures reflected his sociolistic orientation and his

postivistic theories with a distinct departure from the classical

doctorines. In his sociolist liberality he rejected the concept
10

of punishment or retribution for moral culpabilit.y. His thought

was further exemplified by the life and work o~ Garofallo.

,
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B6EEB~b~ QBRQEBbQ 19:::::1.).)_ _ -_.._ ..

Gal~ofa l0 was al s.o an Italian poai ti i v ie t ""Iho

significant.ly t h in k i rio in

cr imin o Ioq v . He was a professor C')f in It.he

university of Naples and acted as a high ranking officer in t.he

Itali.an government, example he was appointed 0+
in which posit.ion he helped in c.k"::i'Ftinqa

revised code and reformation of criminal procedure.

Garofalo portrayed his wide spectrum of interest in criminal
:1.1

Like his contemporalies,

he was a firm positivist supportinq the position that crime can

only be understood as it is studied by scientific methods. To be

more scient.ific he struqgled to formulat.e a sociologic definition

of CI~ i me ,;:\~5 one that no civilized

recognise as criminal and repress by means, of p urii '?,;hment

such acts violate the two basic altruisic sentiments common to

all peop 1E' in ,::illc<,g(?S, the sentiments of probity and

pi.ty.

thou,ght. of crime causation had clear

p svc h o I C:O<]1 c{;";\.I. unlike Lombroso's physical

"~nthr op o l DC] y. "~UbiTiltt,:2d'l:hr..it"It ~,hDU]'d bi:;':; ql'-'~i.nt.,,!dthat

the~,e ~:::.ci€::?r-tces cl~irn i na I is the most impot-tant
:1.2

Hi '5 thouqht was dorminated by the conteiTiporaly

beli,:?f t.h,;"t ct-iminal \"),35 out; of p s vc ho Loo i c a I

degeneracy a moral anomally t.o the ext.ent t.hat t.hey had no

sentiments of pity or probity. He therefore advocated for harsh

"
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deterent punitive me0sure of eradication of criminals unable to

adapt themselves to civilized life. To him this was the only hope

for the future because the punishment su f·f i c i en t 1 Y

i nt irui da t i n q

slow eradication of criminals and their inevitc:..ble

prolific progency.

Despite Garofalo's In<]enious and his consistency in

application of his point of view, he has been widely disapproved

It can in no way be said

to be universal. His emphasis on detel'-'ent

eraciication o+ . . '1crl ml nEt .. ~:; to the spirit of P 1'- E,~;en'L

day penology as will be discussed later.

The proponents of this theory argue that there is an element

that characterise all criminals namely 10lri intelligence; that

criminals are charachterised by a stigmat~ of c on st; i tut i ori a l

Resear-cher-s in this. 'field

include :i.n their literature the use of v'JCjl~d s insane ') fE'~eb1e

minded, mOI'-ons·, i d io t s, , imbeciles etc which words and phrases

describe both the mentally defficient and the mentally derranged.

The result of these polular studies is that criminals are what

they are because they do not know enough to undelr·stC"'.ndthe

hazardous nature of criminality or the satisfying
1::~;

ab i d i n q ,

This theory calls for accurate comparlssons and therefore a

cr i ti c a l investigations of thf2 I~r-:?l<"tion and

mented. ab i 1it "y'. This i nt ur n calls for acceptance and E':-:act

•..
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indlvidu~l 5 mental ability. In this sphere of

psycholoqicEd. ( 1 f:3~50 --

1.9(9) ~ ab i 1 :i. ty to

mamor' iz e i n such a m0nner ~hat individuals ability

could be expr~ssed numerIcally, are well recognised. ~I)orksof

Binet (1857 - 1911)

d:lst:lgui~:;hE\cI French psychologist are known for coming up with

sc al e o+ t.E:St.~;,popul<::tr-ly knoli.)n ':'~'=' lIThE' Bi.net-·-Simon scale 0+
Intell i gence". Later came up the concept. of mental age and its

in this fi~ld is acceptability of the

devices or met.hod used, an American scholar H. H. Goddard gives

the results of various tests of inmates in hi I,; book "Feeble

to proof the theory rIght hy indicating that 70% of the prisoners

were classified as feeble-minded. of

thf? concE·pt. that those with a mental age of 12 years and

are feeble minded, Goddard's Report. on tests tor those fit

in scientific monthly, he said

11Th£-> ~'Ji;\r" lE'd t.O thE'::- mf?-i::\!'';LI.l~':::' of Int.ell:i.gencE:·of t.he
drafted army with the result that such an enormous
proportion was found to have an Int.elligence of 12
years and less to call them feeble-minded was an
':'11:) 1::,un:1:lt; y of t h F- h :i. (J h Eo",;; t. deg r-I:::?f;>. • • • • • • • We on 1y
thought that 12 was a limit, but we now know that
most. of the 12 even of 10 and 9. are now
d <:~fPC:+ i \/r.'" II •

such gross contradictions and expression of doubt.s by

the e~ponents of the theory themselves are pronounced, th(~n the

inevitable conclusion is that the methodology of mental tests has
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c:nrop ;:1.1'·-:1. o,~1 Cln!;;,

made, they show only a slight difference between

surToundcH 119 [IPI-IE·t- -'1 p r p'!'L at i r--r·-=J - _:' cx . _J \,.. ex _ ... ..1 I and It has therefore gone behind

the curtain as a basis of explaining criminality. It can only

serve as one of the many measured characteristics that need

attention in dealing with an individual criminal 111 the cause of

therapy.

The uruferI '1':1, ng !'<loti un in is tha.t of the

cont inui t.y 0+

obsel'"vation t.h at; r; h i I cll'- E'n to rpsemble their par errt s

appE~al'"anCe,

been proyed that

unchanged during to form the rudiments of th(-:?

product i Yr::.' cpl J ':, 0-[ the new organism, It~ith nCl

env:ir onment a I

way as the desirable characteristics. It ln~jcally follows that

the .. r- d r1(:::.Or·-r- el'-" .t, E' r..)" y- --1- i·· ,-.:;{ I __-':~!Jf;..-! I -.. .;:( t.. -.. ,_ .•::1.. t::! I·, .. '::';) ~'.1i. J .:;\++1iction s to

their children.

hypothe!:iis" "
Charles Goring, a famous exponent of th:is theory in his book

1.6
"The Engl i sh Con vi c:t" f?~< t.E:'n':::-:i VE,l y LEiE,d ~:;t:i:'d:,i .:;:.;t. i ca l methocls to

assel'"t the familial inherit~n~e jn criminality whereof he used

imprisonment as a measure of crimin01 tenriancy. Hp shn:rJec! that

601. o'f t ht=! Sion 5'i (:l+ 1 (Or::. I"·j '''ion ;:::'.:1 + ~'1t hpr- <:; F'r-Ici up :i r-o PI'- i son wh}. ch
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a leading scholar in this theory, in his

book des;tiny)

cornp ar E~c.1 13 monozygotic twin pairs and found out that where one

holds a record of imprisonment the other had been imprisoned in

77% arrd only 12% if Dizygotic cases. Lange's conclusion ran

without any reservations as follows:

II (~f~:; + (';J I'~ «':'~.!::) C 1""-i m t:~:'
t lAl in',; r" e·:~.ct. on
~;;:i.m i :I. dl'" mi:i.nnF;':'!',
d i + + e,,-E~nt. 1.V "
<::;:i C]n i f :i Cd'"' CE' D of
coricILId.::' th;;~t

IS concerned, monozygotic
the whole in a definitely
Dizygotic twins behave quite
In accordance with the
the twin method we must
heredity plays a quite

if:!
preponderant part among the causes of crime.

On the other hand A. Iii .. 1..(',,(::,11'" ,,:1.':::. 'J writing in 1933 though in

general favouring herirlity as the decisive factor, admitted t.hat.

his 4 concordant mr:)I~!DZ y(]ut.i c: twins may have influenced one
J9

anot.her, because
:'::0

n;"!cEmt FI,""it:i.<:;h

1'101'" (?-ovel'"one

research should serve as a caution in that

singlf.-~P,:;"ll'" uf lookincJ .::11 i ke but.

having very different personality types~ while one was aggressive

and unstable the other was on an entirely different disposition.

is the persistent problem of envirunmental

whose measure has not been

f.::d:i:\J. t h :i. '.:::. i">.p p r Oi::l C i"', in thE~ +ai IUl~l'" to

demonstrate consistent differences of a biological nature between

<::l.nd thus the theory remains
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This j.s thf.? p~;·,!"chi.,':'\t.I''':i.c::;t~::;\/pr"sion of thf:~ "why" 0+ cr"ime and

t.11E' II ~''Jhat t u d 0 t-.t:l t I''', thE' c: ""i m :i. n <":'.1 II "

In this field of psychiatry much respect has been accorded

t.o one Sigmund without reference of whose works this

causation theory would be s~etchy and unsatisfactory.

medical doctor in Austria and later he become a

of

vienna University in 1885.

Conventional psychiatry was devoted to the explaining of the

qu es ti o'-)s had

to disturbed persons due to organic

(:"!. (J. brain injury causing loss of memory (blank mind)?

disturbed vision etc but little was known of functional disorders

e. IJ. where there is a strange behaviour with no

tl"'DL'.qh distiguished from the later"

pr- fo'!· ....Fr- E'l...td:i. ",n p ssyc h i ctt. r- ''1' •

Freud's research hrought about evidence of actual existence

of the psyche (the mind functioning as the centre of thought.,

the body to its social and physical

into independence prominence.

centl"'i:"IJ involves the notion ba.<:".;:l c mental

dUE2 incompatible elements Df thE'"

But the repressed
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i. deas, i mpuI ~:;t?s., or r~flexes ~ontinue to exist and consideraable

part of the ordinary mental activity consist of roundabout ways

in which the repressed elements of the personality seek to evade

or outwit the censor and achieve some sort of indirect expression
21

e.g. in dreams and other substitute responses and behaviour.

ThE:' {or"eqo:i.nq FI'" (''''(.ld ' ~;; ar- (J l..I,emr·:'n+ seeks to explain all

human behaviour without special reference to crime.

backlog of psychoanalysis whose core idea is that all bts'haviotrr:

It.s:, tnE'anin(1+tlJ.'::ir-ld ~;i(Jni+:i.cant.to t.h~? p ers one l t t.v

how absurd and contradictory it If

behavi.OUI'- 1,,:; not cI i. I'"PC t: t.he

conscious them it must understood as the substitute or symbolic

expression of those repressed truths and thus dreams, ss I ips of

the tongue word association tests et.c become important indicators
.";.".,::. ..:.

of the areas of the problem involved.

Cri min a l b!:7:,hD.vinul'"i~:::.t.lndF'I'''~:,t,("jDrl~:;:i.rnpl',/and dil'''2ctlyas one

such substitute response, some farm of symbolic release of

repressed complexes. Psycho~nalytic criminology then follows the

sketch of the above theory of psychoanalys viz; ment.al conflict

bc,h,:'l.viour myr i i'l.ds of

elaborate case studies all trying to make sense of

events fill our library shelves i::\l)' ref],ec:tE,d jn

characteristic phrases in commom usage such as Oedipus Electra

prepotency of death wishes? frustration - aggression

hui 1d -... I..\P h0!:;+. i. 1 i. t; \/ ') hirth trauma fears and

pE:>n:i. ':; ,,;hy E~tC. Criminal beh~viour inclusive of the

criminal act in question as e~plained as a necessary
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part of basic personality orientation, and the specific criminal

act: tC'J.keon

the particular individual's entire life his~ory.

The major weakness of this theory is that it can hardly be

put to test of its accuracy or the validity of t.he anc:·dysts

interpretations at wit.h in o+ ';:Accepted

!,iC i(~nt:i. + i c 1nEd:.hocioloqy. the fact that only the

p~:;yr:hD.;;\nc11y~::it: and his patient ~nows the 'facts' of the case and

only the analyst understands those 'facts'. This does not give

room for an impersonnal verification or to generalization beyond

the limits of a particular case.

I...i t tIE' c ,:In be:doubted of the truth of the statement that

ec onom i C and its an

obvious impor~ant influence upon which all social and cultur-aJ.

adjustments are made. The production, distributi.on, consumption,

and exchange of goods and sprvices every where occupy major parts

of human activities.

In the extreme is taken to be the basic DI'·

+actor:; that it dorminates and controls other aspects of living.

This is what is referred to as Economic determinism.

Since theories of economic influence or determinism assume

th,':It. soe i a} arrangements generally are profoundly affected by

system of economics, it follows that the problems and

society, such as crime, are likewise a product

fo. anci affected by existing The most
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famous proponent o·F economic determination is Karl Marx (1818

as E'videncE'c! bv}. his major Norks like II ·lhe cut i que o+

Poli ti c aI CCCJnnll1Y(If:3::'jC}) <:!nej "D.,''!<:;, C<~pit..::tl"\/olurnp~;1. ~::; ( .1.867

lsr';4). ·ThE':' to dirE'.'ct.iclfl thought and

interpretations was opened by the keeping of more accurate and

deperid ab 1E~ - f· . .\D·!···-1 Cl i::\ .. records by systernatised National

example births and deaths population census and various

ot.her i.t.em::;.These items in the offiCIal recol'·ds

began to be counted and compared .
:i. n nUITIE·nc,,·;d. Quantati Vt?

"3D!:: 1 i:'l1. and economic conditions and their probable

consequence was the resultant.
o 0

90) and Thomas R. Malthus made the first useful utilization of

Figures like Adam Smith (1723

May be the first systematic review of the relations between

economic conditionss and criminality,
D

was explored by Thursten

Sellin (soon after the London Committee for Investigation of

the CaL.l~5(~S; of ('ll<::(I~mi.r·((;)Tnct···ea~'ii:::· elf ,Juvpnl.]If:.' Clc:.]·iquf.:?ncy.
[)

In the

Met:r-optJlis (1.816), , correlated fluctuations in

rye with fluctuation in certain type of

the period of 1836 - 61. He ·found high posit.ive

correlation between offences against the person and price of rye.

stapple foodstuffs like what in Germany rye i n th("~

5Ci:t.nc1:in av i i,!ln~I Rumania and the Balkans, Corn have been used as

i nd i. c f.-~!:i crlmB variations and low

imports were used as relevant i nde:-:es

l~al.Sln(J lowering crime curves. In Kenya th~ prl.ces of

t.E;>"". and maize could be the probable indices to be



-2L -

Unfortunately no such research has been done in this part of the

wor l d.

on rile\!< i ng simple

relationships that s(?j?meej so clear during those early times

through less carefully h0ndled studies. Familiar contentIons

usualily made and often bultrpseed by references to the ~gQ

~~y[~§conclusion are known to be contradicted, most. s t.ronql y by

who after a long time of careful c ornp a l~ i son, he

reported that corre]aton~which are generally good and positive

between indexes of good economic conditions and high
In!>t.QQq

of deliquency being hiqh in bad times and low in good

times as in Mayr's conclusion.

That poverty and unemployment are major factors producing

criminality are some of the conclusions that are usually taken

for granted by many scholars of this theory. The conclusion has

t.H:!£"n m<"ciE~ by
2[:3

Shor-t. p

;:1~::> C'yT i I. Bl.ll" t,
?9

..1. t-If:)!"-!1'-DE' but their findings that.

most deliquents in ~orrectional institutions are from the low

soc i c+econom i c classes because there 1 it,t.lIE' access to

conventional and legitimate means for becoming successful and the

n,~sLllt in marked tendancy towards deviant ~'1ith t.he

promises of power anrl high inromr from organized vi C(:;? ~ r i;;1.C:k f:?t 5

dill I Lr i. fliF~

1DC! 'i. r:: more muddled up

, ecof"lomi c: classes vary with the type of community in which they

.I " f:' " Wenni~ger probably have the
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best version of this when they suhmitted that

II 11""1 .:~.cld:it:i.un to t.hE' mi:~.ttpr·of social c:lG'tss
concentration and size, there is obviously more than
one 'king' of lower class and each does not have rates
Clr" t.YPE'S D-f ill.;;'!c],:;;llhi;::!h.c:\\..:j.()UI~ ident.ical to tha.t of
Dthers. For example, most rural farm areas, in which,
occupations, incomes, and educat.ional levels are
indictive of lower class status, as measured by most
social class indexes, consistently have been found to
hdVE' 1 DI.~ r-i=.d.:es Ctf mi ~;;C:Dncluc:t "- j.ri fi:"H.::t 1 nwpr than most

U
UI'" b .:::~rl in i. dci l E, c:l '::;1S~:. commun it. i f.0~;II ..

To t; hE'rn 'J thp qF'n (0-:'1"':".1 c:ori«: ll ..ol'::;:i. on ,"\Ii")."" thu.c",'3D/TiE'what pr'c':'matLtr"e,

~"lithout t.hor"uuqh r0",- 0+ communit.y

It is my submission that in Kenya, with the present.

COI'"I'"Upt i on an + or" c E,tnE'n t agents, t.he

d('21 :i. qUf::>nt s ir: correctional institutionS5 are of t.hE> low

o-f

b ai 1. i nq out their o~n del:i.quents through corrupt means. It can

only be logical to conclude that this t.heory has todate been aver

I:.."!rnphd!:,:i. t: pd

havt'? 1""'1(."1"1":. coefic:il::'?nts of

theory see~s to explain crimp as an o r ri i n ar v

tlabnnr"fTI,31 i t.\,!11 or" IIc:leqE~nE:'I'··D.Cv'·" The rules in pl~y

thO~.iE~

the CI'" camp 1. (?'lit and

interelated responses to a varjpty of stlmuli developing patt.erns



other- tha~ isolated acts of "! Jr- ] e ,,~- ed "_ f • c.~ I . or-
"Instinc:t.:i.Vl? bt~hd\/:i.DU.'''· " patter~5 are those which

determined by heredity and all others are acquired t.hr ouqh

lear-ning as a result of adjustments of the organism to the
:31

These laws or rules of the psychologysurrounding environment.

by ~. 1. CE~l ['br-dt-.ed

psycho 1oqi ~:;t,"

are

of 1.eal'''n:i.nq , To learn there must be some non-overt element to
back up behaviour, to

the behaviour itself bpcause mere repetitive behaviour

without attention c~nnot lead to learning.
f'!It is further postulated that intimacy group c~tact with a

-way 0+ 1 i + "=: c·(Jrd:.lr' Ed y +o t!"H'~ 1.;"tw ,~nd of + (,:!(-£~;i.\//2 +.o convent i onal

mer "'1']' t; 'y '1' "\\.' ·t 1--\ lr.:: c or: (-1'1-" '1' +- '1' (-I",- <..-" " I iI= i ,,' " .::> ,_, - I "j , .. _'" ,J t'h~::'i n di vi du,31 j U~'5t as those

The principle that we

learn by association is held with high esteem as applying to both

criminality and in life otherwise. The principle can be clearly

understood with reference to E. 'jrt, Sutherlands's works but due to

time and space only a sketchy outline of his work is possible.

Edwin H,

formul ated t..,;j, t,h r: 1 i:lY" i t. Y di 'f f er'enti a I

a~;SDC i at ion 1 -1'- ,_.... - (' ,- ,tar -] '" + .; ,..,r: ~It>Jhich attE~mpt.'::) ,':'1 l.oqic:,::~·, c l<c'\J,11 c.!" .l.TI) E',~"<"-,,,.d I,." t.hat

make~::; crime reasonably undestandable as a normal
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behaviour in terms of frequency. intensity and meaninfulness of

he used

the i [IE'a of common

purposes and commom interests of memhers of a group_

either subscribe to support criminal patterns of b<el"laviOUI'- C)I~

anti - criminal or self - consciously law abiding. The e>:i st:ence

of a differential social organization in the surrounding society

is th€~ pr'inc:iplF? point. .; I" br ...: - (' . - ','-br l '!".e. I . I .I. r I ~JI' ~./j .IOl... l. cr- i. mi. n.'::•.I i ty of

i. ndi v:i. dual The deviant group will form a deliquent subculture

and providing an illegitimate activities

members absorbed by way of association. Faithful scholars of

I i ke ~-:;:n (~" C1o~,.Jal'''d .=::tndL.. En Ohi 1. in 1ouci J.''I at t.ested

to this principle when they wrote that:-

The criminal subcultut'"P, 1.ike the conflict and
I'"F::.'t1'-F.1<~t i·:;t: del apt "J.t. :i. nn !,~, 1'''l?Cji) i r- e <"I. sp E?Ci a l i z eel
environment if it is to flourish. Among the
E.>nvir-Cinrflt?nt.i:d. !::;UPPDI~tSi of a CI'-:i. m:i n a l st yl e of 1 j···f e are
intergration of offenders at various age-levels and
close' intprgration of carriers of conventional and

llegimate valups.35

'5 C h 0 1 ,::'t I'" '" :i. mpDr-t,,(ncl:.:~ of the

',:;upr::. 01'- t
-c

b'.!the immediate heiqhbouhood... t milieu

which affords an opportunity to discharge a stable criminal role.

The theory's consistency and logic cannot b€? doub ted ,

is 2 persistent which the

This is the fact that not

everyone who is in contact with crIminality adopts or follows

and quality of association that in one case leads to acceptance

of at tit ud t."!S .:::'\ndt.J (?i-) ,'=.I \/ jour- b V en ,~-·i. r'ld :i. vi. c!Lt;::,.} ? but in

. ~3uthE?r-li::;.nds's



at t emp t t o P;< p l. i3.i n th r ss Df fr-equency and

cons i si.:.ency " -v •J:.
l...11 orilv and not an

empiracally established fact. D. Cressey's work undoutedly

calls serIOUS presentation of the by his

"c:le'::;pit.t:? fir pqU.E'nc::y D.nd c:nnl,;j ,:·,t.pncy o+ associ i:1.t:i on, much
cirminal behaviour can still be said to he impulsive
i:~nd j.·n":::J.:t.::i.on,':l.l with littlF:' I~E'C:;'51?,nbl;;l.nC:(2 to i:'\nythin~~
t_hat. c:c)l..1:td ht" c:,~~l'll'?cI "~':;Y('it.I::=!mi:;lt:.i.c" hE":)haviour- and such
c:Dr"\r: :I.u r.; ·.i. or} ~:,; i:':\}" E' I.::,. t.· ::.1 J 'j a r q F~:IY i:'1 mE:\ t t E'I" of op i n :i. on an d

:!;6
oh·:,;cUI"·t:·, 'i- ,.,.t 1 un.:::~:I.iz ;:,t. i. on. II

It can be said that the theory has been unable tD deliver as

much

',:;uch qUi3.1 i ti:\t'j VE' 01'" 11"1 human

the pr ov i ded an e::·:c: it.i ng

episode in criminolotijcal t.hinking.

st~)tE.'d t.he fe~

in this paper are just. hut a choice amongst a world of

which in the writer's view are some of most important.

1:\1"'1 d popular with present day only ;:1

skpJ f.:'ton of the thpories has been presented in view of time and

It a fact that we can have as many explanations of

is a

phenomena we have to live with and everyone of us commits a crime

criminalIty at least one day in ·f 1ow o+

time.
this survev and understanding of

th(? of sDcio-0sychologiral sciences wjll help us to
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ourselves better. rhlS understandinq will do little

leads to action. If we str'ucture our penal 01'-

correctional institutions in conformity with present day penology

of treatmpnt '! inclividu,:::..l,

then we might prevent some crime and treat some offenders with

bett.er r-esuJ t.~;:-" we might save a first offender from being a life

- 1on (~ r E~C'i cl i v i ~;t. ! This is d muclest aim, which

".
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PART 11

RECIDIVISf1 .AJl.Jl) THE KENYAN PEN.<'\L InSTITUTIONS

The sole objective of this chapter is to envestigate the

Kenyan Penal Institutions on their ability and/or disability to

tackle the problem of recidivism but before delving into the

dormain of our penal. Institutions, t~ wri'ter wishes to be clear

of the terms as they are to be understood in the paper and over

and above meaning -and usage, the essence of the ir use.

Vlhat is Recidivism',

The term recidivism is a word derived from the pronoun recidivist

which term h2.s been, subsequently, coined and widely used in the hlO

dependent disciplines of penology and criminology. To describe the

habitual criminal or t~e jail-bi~d in common pa1ance.

As to whom the term can appropriately be employed in the world

of criminals has been a generally ignored subject, but the literature

on the subject is clear that the person must show a tendancy of

b.reaki.ngthe c:ciminal Laws in operation in such a manner that it can be

described as a habit. He mustp~rtr~ a criminal behaviour. nut the

phr-asecriminal behaviour is not devoid of criticism, one can a.Iwaya

ask - what is Lnvo Lved in the idea of criminal behaviour; of course

a singl e act or Ommission contrarly to the cri ai.na'l code cannot

~ be said to constitute, criminal behaviour, but \ve should look

into a pattern of behaviour inorder to establish a fact of Criminal

behaviour. This sUSGests that the offender must have committed a

series of related acts. It is this idea of a series of acts that
pers;is;tency.depict the offenders continouty and >,,- .•• an commission of

crime. He is one who relapses into crime as a habit.
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Nigel ~l~r", a famous English penologist, puts this message

a cross in better worde "Thenhe described a recidivist as;

If ••••• an offender who neither ammendshis ways spontaneou.$ly,

nor learns to avoid detection, and ,.•ho is " ..1. neither deterred

by experience of conviction nor reformed by any of the methods

in the courts I repertoire..... He is the offender upon whom

the regime has no effect however- frequently made.... he
seems to be determined not be t.al.en alive when again at

1 ,- \I 1
arge •••.

The question that still persists is; how many acts need

there be in succession to establish the pattern of behaviour that is

to be called cri'linal. The s i.gn.i.f'Lcancehere lies on the issolated

act which takes in meaning only in relation to the pattern of behaviour

to which it is a part. An English statute, the criminal justice Act

2
of 1948, described the subject of its extra-ordin~J sentencing

principles, the recidivist as to include:

11 the offender who had been convicted of a crime after
three previous convictions of crime since attaining the age

of sixteen and the court was of the opinion that his Criminal

habits and mode of life vex:e such t.hr.t his detention for a

lengthened period of time is exuedient for the protection of the

public." 3

The Dode of deternininJ,' \Vho~andw1:ois not a recidivist,

as per the English Criminal justice Act, 1948, Has conviction of a

cr-ime by a court of 1a,.•, the j>reliquisi te mnumber of convictions being

three. Criminologists have differed on the point of actual ,.signific2,C'.~::;
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of the number of acts which can be called criminal. Those arguing

in disfavour of the importance of ,the number of acts use the fact

of undete{ed crime as the basis of their arguement. There has

been much crime or acts and o~issions contrarly to the criminal

code that has not been put down to record mainly due to weaknesses

in our police force in investigation and ,:"dectection of crime and

secondly due to the fact that m~ri~criminal acts are torrelated by

the society and lastly due to corruption of the guardians of the law i.e

the police force and the judicially. This arguement logically puts

a cross the message of "non-criminal Criminals" highly multiplying the

number of recidivists from those in official record.

But the turning point is that a reci~ivist is not merely

that person who tends to be criminally disposed by frequent and

:,':::.c persistent Commission of acts which are described as Criminal" but one

who has been subjected to the existing penal measures (whether punishment

or treatment inclined) with little'or no positive response hence his

persistence in Commission of Crime. He therefore enters the cat gory

of the Criminals in official records of courts and prisons as reported
,

by the English Advisory Council's Report on penal Reform in ~

whi~b...:r.eportinglbn th~,_;rec;d.divistssubmitted that:

It A third group consists of the persist~tetty thief or false
pretence offender who is often quite old and who has failed
to make a satisfactory' adjustment of to life generally. He
: has few ties, he holds on a job for a short time only, he tends
to have no roots and lives day to day in hostels, lodging houses or on
the streets and he tends to be a drain on the social services whether
in prison or not. Horeover he has been in and out of prison most
of his life and appears to be better adjusted to prison life thatl
to any other."4



-=.33 -

Apart from his general unresponse to the penal measures

taken against him, the above report brings out a few things which

characterise a habitual completing the whole picture as to who a

recidivist is. Such, prominent features as social failures or

failures in life characterise the group. That they are a group unable

to socially adjust themselves is undisputed. It is my humble submission

that the habituals are a group that has not made upt its mind from any

active intention to plunder their fellow creatures or from being

Criminals for the sake of Crime. They are more probably, an unf'or-tunate

group having fallen victim of fits of nature, mental disturbances and

psychologically unsettled. They are a group quite in contrast with that

often termed as professional or white collar Criminals. liThe

professionals being men with an object, sound in mind, and in body,

competent, often highly skilled and who deliberately, with their eyes

open preferred a life of Crime and knew all the tricks, turns and
5manouvres necessary for that lifeo"

It has also been generally observed that most habituals pludge

into their deliquency at an early age of the teens and by middle

age he is a fully grown and ripe recidivist. They most often than

not committ petty offences sometimes making little profits at great

risks. As Rupert Cross puts it, they arc mostly petty offenders who:

(

11 live by robbery and thieving and petty larceny, who run the
risk of comparatively short sentences with comparative
indifference. They ffiELKemoney rapidly by Crime they enjoy life
after their fashion, and then on detection and conviction they
se~re their term quietly with the full determination to revert to
crime when they come out •••• when under sentence they

complicate prison management,
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when at large they are responsible for the commission
of the greater part of undected Crime, they are a

-niifJ~e to the community. To punish them for the .
particular offence which they have committed is almost
useless .•.•••.. "5

Such is the subject of this paper. Undoubtedly, the recidivist

forms only one of the many possible categories' of Criminals. As

noted in the introductory note, the writer picked on this category

of Criminals as one of 'special significance as w-tlll. be paraphrased

here in be low 0 ./

Why on Recidivism

Recidivism, as the ~~iter will endeavour to show, is one of

the most fundamental questions in both present day penology and

criminology forming the philosophical foundation of most penal

policies and the practical implementation of these policies .i.e

actual penal institutions' administration. As it will be noted

in the rest of the paper, the writer invariably submitts and

maintains though not repeatedly mentioning the importance of

recidivism in the following three phases:

L) The importance of recidivism as an evaluative factor -
of a penal measure:

ii)-The importance of recidivism as a basis of penal refortI»end

iii) The recidivist as the subject of study with an objective of
a better understanding and to recommend the type of
treatement to be accorded to him.



As an evaluati~ factor, reconviotion rates of those who we have

committed to our penal institutions whether in the name of punishment

or correction are of course of special significanoe. Whether these

people we call offenders will in the final analysis be victims of

our vegeance or mercy is a truth loudly attested by the way they fall

prey of the same measures. This is especially true in Kenya when the

institution in oonsideration, the prison, is one whose sole objective

and the purpose of its very existence is:-

" At all times the treatment of convicted prisoners... to
encourage their self- respect and sense of personal responsibility
80 as to rebuild their morale, to :m.cJ.ll-Q.at~., in them the habit
of good citizenship and hard work, to encourage them to do so."7

So the banner of our prisons reads. To say the least, the objective

is most humane, noble and a most enlightened one. It would be expected

that the prisoners are to join the public as better persons than they

went in - rehabititated men ready to be law abiding and well adjusted

to social life than ever before. It is a most logical conclusion that

such an institution is basically structure)1'f" styled and equiped to fight

the problem of recidivism at its very primary levelst viz: to avoid a

second reconviction. The wisdom of this policy cannot go'dinnbhioe~:~y

scholars and Mc Clivitock and ~ott~ are no exceptions, they noted this

basic expectation when they wrote; that:-

ItSimple reconviction rates may, however, be justly regarded as a
natural point of penological evaluation, and not essentially a ~..
misleading one •••••••••• Two British studies ••••••••• have confirmed
the value of basic reconviction rate, in that it correlates very
closely with any other criteria that may be developed.ItS
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Thus if by fact there happens to be gross reconviction rates

anyserious penal reformer would cometo the conclusion that vie are

either sending the offenders to the wrong institutions altogether,

and/or that vie are sending them to the right institutions but giving

themthe wrongtreatment. The right alternative will comeout strongly

in the next Part of the paper.

As a subject , Jof study, recidivism has presented a special

problemin criminology and : .in:de"'ed·:~'.. '. in all forensic sciences. The

aspect of approach in this field is upon the ~e;:soJlCit~:i._Vof the recidivist.

Thequestion usually posed in this area is, if somepeople after the

first experience of the penal measure taken against them never re-appear

before the courts of law being charged of a second offence, then those

whoreappear must be unusually unresponsive to these measures. The

issue then becomesone of a difference of either a psychological nature

or a biological one.

This has been the Spring board of most biological and physical

theories of Crimecausation. The ;:phlenq.logi:~ postulates

a difference in structure, which structure determines the function and

seek to identifY those whoare Criminaly disposed by their physioal

appearancespecifically the assymetry of the head (as discussed in

;-p~':' one). Others point out on differences in mental ability, as

in the theory of feeble - mindednesswhile others are psychiatric

oriented.

The writer views the problem of recidivism as an all-round

question; that nothing meaningful can be done in prevention of Crime
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if the reform is not addressed to reduction of individual recidivism •.

It is the belief of the writer that if the problem of recidivism is

successfully dealt with by our penal institutions then the right

treatment to Criminals of all levels and categories will have been

attained. Weshall have washed clean the growing stain of criminality

in our midst and by the sameact, have protected the society of

injurious acts by fel10"1humanbeings. The institutions enabling

this will have justified their very existence and maintanance to

the future.

THEPRISON- ANINSTITUTIONOFREFORM?

Of all our penal institutions, the prison is admittedly the

biggest, the oldest and the most resulted to by our courts of law.

Everyother minute, an offender is being committedby our magistrates
Q.

and judges in the law courts, to serve term of penal ®.r'TJtt}.l,t1#Lip;il.
i\

prison. Imprisonmentis a standard. penal measure against Criminals

whichhas not only received wide recognition but has been generally

accepted as the rightful place for a Criminal. Yet these prisons

are sometimesreferred to as Jaihh Jails because of their harsh

conditions and treatment but one thing is clear, we have lived with

andmaintained the institutions we fear in the nameof commiting an

offender to:the.~; for retributive or deterence purposes.

The idea of incarceration as a penal measure is a very old one.

It traces its history in the Greek cities of AtbenS3andSpat~'a~ high

walls surrounding these cities had special notches wheremtra:d'ers and

Criminals would be locked away. Special watchtowers would sometimes

be used for the samepurpose. Later, in the middle ageS, correction
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or work houses developed in Europe, particularly in England in the

sixteenth and seventeenth centuries. These work houses are the

forerunners and indeed constitute a major antecedent of modern

systems of imprisonment. They became a deep seated phenomena with

the end of feudalism and a succession of wars when poverty a~d theft

became a deeply embedded phenomena in the newly developing urban
. 9env~ronment.

By 1779, a penitentiary Act was passed in England whose effect was

to introduce a prison system of slaver-J; Confinement and hard labour.

Religions instruction remained a principle feature of these institutions

for the morally degenerate and socially irresponsible people. Criminals

were believed to be lacking in the basic human sentiments of probity and

pity therefore socially dangerous. They were to be hated and punished for

the wrongs they committ.

In 1865 the English prisons' Act was passed. This is the Act that

the prisons Act, chapter 90 of the laws of/Kenya, traces its origin.

During this period the prison was viewed as nothing more than a

preparatory stage for infliction of other penalties, people were

therefore sent to prisons to be punished and were not sent to prisons

as a punishment reasons wherefore the prisons were characteria ed

~y vile conaitions, promiscous use of torture and mutilations. With

a better underst~~ding of human behaviour in the late 17th and early 18th

centuries several attacks and criticism were directed towards these

retributory geared methods of punishment, the poor conditions and

inhumane treatment, by a great number of scholars. Geffrey Mynshull

who lived to witness such institutions and possible described their
conditions fairly when he wrote;
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" A pr~son is a grave to bury men al.ive •••. it is a
microcosmos, a little world of woe, it is a map of misery ••• ,
it is a place that half) more diseases predominant in it than
the pest house in the plague time, and it stinks more than thelOlord Myer's dogge - house, or Paris Garden in August ••• , It

Scholars of the day found these conditions inhuman and the harsh

treatment as evil. Jeremy Ben~6m, Montesquei, Rouseau and Voltaire,

amongst others contributed much by their criticism to\yard,::;the

improvement of European prisons and treatment of prisoners. Despite
/

their criticism, degrading labour, poor nutrition and poor clothings

still chaa-acber-Laed the English prisons and the ill treated and

despised prisoners had very poor relations with the free outside

world. Indeed Sir Alexander Patterson, the celebrated English

prison reformer saw no much improvement when he visited one Datmore

Prison in 1895 when he made the following observation:-

" As I walked along the endless landings and corridors in the
cellular block. I saw ••• ·, .', the 1,500 men who were then in
the Dartmoor. The drab uniforms were plastered with broad
arrOT,iS,the heads were closely shaven, which might have taken
them of interest to the ph~nologist, but would have buffled
any portrait painter. Not" even a safety razor was allowed
so that in addition to the stubble on their heads their faces
were covered with a sort of dirty moss, representing the growth
of hair that ~ " a pair of CJ.[:ppems could

not remove. The prison regi~e, resting primarily on considerations
of safety custody and security determined to minimise the chances

of violence or suicide had succeeded in making a large number of
human beings objects of contempt. No child could have recognised
his father in such a condition, no girl or wife believe she
ever loved a man who looked Lfke tn3.t."ll

This was the idea of a prison th:2.tHas embodied in the 1865

English prisons Act as imported to Kenya by the prisons Act chapter 90

of the Lawe of Kenya. It should however be realised that the Kenyan



prison system though primarily founded on the English system took

its own independent line of development. The cardinal question

here is whe'thez these institutions by the name prisons were

introduced and developed in Kenya as penal or correctional institutions

and more importantly, what picture they portray today_

It is beyong doubt that the prison system is an alien idea

which was not only new to the Africans but novel. The first prisons

were ihti-o-duoeil:.,in Kenya and infact in all Af ican countries, by the

colonialists. In Kenya, the first prison was introduced in fort jesus

where prisoners of war could be kept and tortured for informatio. by

the portuguese. Later with the lSgalisation of the European settlement

of the interior and the declaration of Kenya colony under the British

Governement saw the dawn of the white man t s government in Kenya. The

colonial government had to advance its economic motives for which it

was set. There was aiiire need for cheap labour and money to finance

the building of the railway. The consequence of this was the introduction
.

of taxes and the obvious civil Jail to those who could not raise it.

Those persons who couldn't honour their "duties" to the colonial

government were put to forced labour. As a result there was a rapid

growth of prisons in the interior to cater for their great c:.._' _:.._. ~ .

demand. These prisons Here being regarded as mere: care taking

institutions and centres of cheap enforceable labour. The prison
officers were not trained in any manner to ~~~~~ the prisoners but

on the contraly they were mainly successful ex-military men known

for their harshness and meanness. The prisons therefore portrayed
a merely custodial role which persisted to the 1945.
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-From the end of the second world-aar there was a general

political awareness throughout the country and a marked rise in

Nationalism. By 1950 co-ordinated armed resistance ear-marked

by taking of Oath set the stage live in the colonial Kenya t s

political scene especially in the central province. In 1952, a

state of emergency was declared whereof a full-scale armed uprising

was staged by the Itmau-mau~1t During this period, thousands of

°wananchi t were rounded up to prisons and qp.;~.~~~~ camps without

trial as anti-government. The prisons were over-crowded with

political prisoners and detainees. Extreme inhuman treatment and

deaths marked every other day in the prisons and detention camps.

The re-known~o!~ incident where of political prisoners were

reported dead "mysteriously" while digging ditches is clear
12evidence of the harsh treatment they were being accorded. It

is said that wh.LLe some died of over wo'rk.ing and hunger most

were buried alive in the ditches.

At this stage in the history of our prisons, there was

a great turn on the role played by the same institution, the

previous custodial role instantly gave way to a political one.

Many rules to govern the prison administration were introduced to

keep the political prisoners (who were mainly imprisoned as

offenders of colonial laws of vagr~cy and Oathing) completely cut

off from the outside developments. These rules included those
13concerning communication by letter writing, oral communication

between the prisoner and his visitors specifically on their
14privacy of communication which was completely distorted, and

communication amongst themselves was highly restricted. These
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rules are still being observed with the same vigour in the

indepent Kenya as they used to during the colonial times as

will be revealed later. It is a matter of -- . interest to note

how easily the same institutions can be used ~or a completely

different purpose. This should remind us that the law enforcement

departments are still an arm of the executive organ of the state, it

should be realised that what actually goes on in the prisons depends
/

so much on the reigning whims of the government and not the well

stated and righteous objectives of penal reformers and prison

wardens.

POST - HIDEPEN"DENCE PRISONS

The pertinent question to answer her is; what picture did the

post - independence Kenyan prisons paint?

The independent government, like it did to many other colonial

institutions, ratified the idea of a prison system to deal with

criminals though previously unknown to the black Africans before

the advent of colonialization. The suitability of this institution

to deal with the African offender or othe~vise is not made subject

of analysis here but the writer submits that the prison regime

inspite of its alienness seemed quite comfortable with the equally

alien Criminal law and Criminal justice _system. All in all the

immediate years preceeding independence saw the prison regime make

developments for the betterment of prison conditions and prisoner

treatment in various spheres. In 1960, for example, proposals

embodying and in :tine; with the modern objectives of prisons such as

rehabilitation and reformation were introduced and by 1961

comtemporaly approach to treatment and training of offenders became
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an established Departments' policy. A newprisons Ordinance, Noo

49 of 1962was the result. The ordinance came into operation
15

in 1963, 1st day of February. The prison Rules, part 1 D.3 (c)

and the prisons Act were ammendedto evidence this objective.

To date, the prison regime is abonnd.; and prisons are indeed,

a widespreadphen6nfen<1 '. allover the Repub1ico These institutions

havebeen freque~t1y resulted to forming one of the traditional modes
/

of punishing offenders in Kenya. In 1970, for example, there were

77 penal institutions with': a daily average population of 20,252
16 (a)

prisoners 0 The prison population has shot up sharply to over
16 (b)30,000 inmates by 1986.

Enlightened view of reformation and rehabilitation has been,

since independence,a:',point characterising the speeches of various

prison commissioners, prisons administration officers and of course

political figures ~1enever they get the right audience. Particular

emphasishas been laid on day to day activities in the prison which

points to the direction of rehabilitation. Of particular interest

is the prison training in the workshopswhich is offered as a means

by which the prisoner is to learn somevocational skills which he can

use to earn a decent living after release. Mr. R.N. Mutuap"orl~ay~:r

with clarity the importance of this training as an aspect of reformatory

training in prison whenhe noted thati

"••• prisoners were employedin useful trades which were
intended to help them settle downafter discharge ••••••• The
principle of encouraging prisoners to work hard through our
rehabilitation programmesis not merely a regression of the former
concept of imprisonment with hard labour, its main rationale
derives from frustrating experience from demoralizing aspects of
confinement such as idleness and bordedom. Hundredsof offenders
are trained in prison farms, workshops,and building sections in
such skills as carpentry, embroidery, tacidormy, sign writing.o.o
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The idea behind ttis training is to create better

citizens out of these deviants in order to turn'
them into useful human resources upon discharge. ,,17

\fuileworking in the farms and other areas the prisoner is to be

kept busy to avoLd boz-edom and1dlene&s 8 as the commissioner ~ belie
strongly an: idle' mind is the workshop of the devil. But the question

remains whether this work in the farms is useful, purposeful and akiLl.ed f

instance spending(considerable times; on earth shifting by pick, shovel and

hand cart method cannot really be said to be skilled nor purposeful; on

the..oontr~ it is laborious and degrading. Secondly training in the

workshops is only for those who are serving a long term of imprisonment

otherwise the short term prisoners. cannot be expelled to have learnt

any skill within this short period.he is in prison. Unfortunately 75 %
of our prisoners are in for a short period of imprisonment as'they are

mainly misdemeanants, they therefore cannot benefit from this programme.

Moreover a great number of inmates cannot benefit from this programme

which assumes that the major factor leading to crimes is economic

condition and lack of employment. The grad~~te inmate who is in

for political reasons and any other skilled prisoner would not benefit

from either carpentry or maso nary , just as the ESYchQ:e~tA won tt.

It is generally forgotten that one can only make use of the skills

learnt if he has some money to start himsel: off. The problem is that

once he was imprisoned, the inmate WaS cut off from the more affluent

world and not unless he had saved enouzh before he was committed to .

prison, which is not likely, he mi~ht never get to use what he learnt in

the prison and circumstances might force him to revert back to Crime.
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It is my submission that this vocational training and work experience

does little to assist the offender, this has also been observed by

United Nations' after a thorough study in Uganda: which reported;

"It has been found in many countries, eapec.iaf.Ly in the hiE;hly
il:id;ust'ri;;lbt~ , _ . ones with extensive and develo ped prison systems

dating back many years, that vo cati.ona'l training within the prison has
a dissapointingly low correlation with successful social

readjustment and Crime free careers on the prisoners afterwards ••••
The assumption that fi 't ti ng the prisoners with a certain skill and
the experiehce of regular work habits will lead to his non-return
to Crime are ones which require testing extensively over time. 18

It might be argued that the forego ing cri ticiem' _0 f the refo rmati ve

measures taken by our prisons is not enough to write off the whole idea of

imprisonment but the problem of recidivism is on the rise, we are

commiting the same people to these prisons over and over again. The

published annual figures bear the truth that ~here has been a steady

increase on the rate of recidivism over years. As early as 1977 there were

1, 480 convicts sentenced to imprisonment for the second and subsequent

times for serious offences. In 1978 2,475 offenders, were convicted for

serious offences for the first time compared to 1,580.convicts for the

serious offences for the second and subsequent times.19 From these

figures H is evident that there was an increase of serious offenders

committed to prisons for the second and subsequent times by 100 convict~.
Cases have been report ed of people with up to 20 previous offences all

20relevant to each other.
It is hard to contest thqt Crime is not on the increase in view

of the Criminal statistics as above portrayed. One wonders why the

prison system h3S been such a failure. The writer contends that the
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greatest contribution to the failure has not been due to the short

sighted reforms which have ended up being themselves a failure but

the prison organization and the treatment of offenders'. This can only
LooLt..

be realised after a clcse~at the operation of this traditional regime in

its attempt to fulfil this cardinal task of rehabilitation. These

efforts will be made with an objective.of showing the reader why the sysi

and its operation are destined to fail.
/

PRISON CONDITIC?JS AND PRISON LIFE TODAY

This part of the paper is to critically examine the so called

improved prison conditions the extent to which they are conducive

to reform. It is an account of every dayts prisoners experience in the

process of his rehabilitation as gathered from an ex-prisoner, the
onwriters own experience a visit to Kamiti prison and the statutes" .

specifically the Kenyan Prisons Act.2l

Once a sentence is announced in court to the effect that the

offender has been committed to a term of imprisonment, he is

immediately in the hands of prison staff and he is whisked away to a

waiting ro lice "black mar i a" at the backyard of the court. Somewhere
a1 th 1 . h' handc.u.f·:f.e.d:d" th t f th . t hong e lne, e lS _ ., .J. an JOlns e res 0 e conVlC s w 0

he _ealizes are going to be his colleagues for the rest of his prison

He no longer manages his life, the idea of a free will fades

away r;iving way to that of commands. A life of penal servitude

begins.

On entering the prison gates, the prisoner is taken to the

reception where he parts with all the Civilian clothes including

the most elear of all under clothings. As the rest are being registered



andissued with a dr ap, uniform the prisoner finds his identity with ;t_he..i;

groupand in that state of nUCf/'hesshe is commandered to do some few

exercises I wi thin no time his life has changed into a corap.leteLy

different one, it becomes one strictly controlled by the law. The prisoner

is the t:i'ue subject of the prison's' Act.22 Iris civilian clothes and anythi

of value that accompanied his person are to be kept away safely under

S.35 rule 40. He is then dressed in a prison uniform and giyen a number

whichhe is to be r eaponddng to. The convicts' head is cro pped down
I

to the skin and the prison ubiform are an sn fitting dress of shame.

This role- stripping ritual makes the prisoner loose his identity

and personality he had in the free society. He is to be ordered around

Bindexpected to comply without questioning. A man of full age and high

mental capabilities' is expected to take a hath by orders of an officer-in-

charge as:-

"Every prisoner shall unless exempted by the officer in charge
or the medical officer, take a ba.tli:~-or a stower on admission and
thereafter as ordered by the officer in charge. "23 (Emphasis mine)

The type of food to be eaterh. is predetermined by law and one has no

choice. ~he food is actually of low quality, usually half cooked and at

times unpaletable inspite of the hard work the prisoner does.

~fter a whole days ~~rk the prisoner sleeps in conditions which are

far from pomfor:t~~~. A mat is spread on the floor and the lucky ones

gets an occassion~l blanket to cover his head: lice, fleas and bed bugs

are commonpredators in these dungeons. This is quite contrally to 3.47

(1) which states that every prisoner shall be supplied with beddings

adequate for warmth and health. However as per rule 47 (2), additional

or alternative beddings may be supplied to the prisoner on recommendation

of a prison medical officer. A rule 48 (2) which provides that trison



clothes and beddings discarded by a prisoner upon discharge are to

be thoroughly washed, dried and disinfected before being returned

to the store seems to be a dead letter.

There is an intense atmosphere of complete incarcer~tion from the

outside world. The prisoners cont act with the ;-] free members of the

society is strictly controlled. There are to be three vi.sj ts in one

monthbytVnfa:x:1mliin-::number of three people in anyone visit. D.57 provides
/

that the officer in charge shall be Inthin a hearing limit during such

a visit Rnd if the language in use is one which he doesn't understand, he

shall have an interpretor besides him. In other words, the ~risoner is

not entitled to any private communication. Papers are unheard of

(especially in the medium security prison) and one has to depend on his

visitors even for football results.

As concerns letters and letter writing 3.58 (1) is clear;

" Every letter to or from a prisoner is to be read by the

officer in charge or by a responsible officer deputed by him and it

shall be within the discretion of the officer in charge to stop any

letter on the grounds that its contents are objectionable or that it

inordinate length and in Case of an outgoing letter, the prisoner

shall be informed and given the opportunity to ~~i.tE!J the letter."

Rule 58 (2) goes further to provide that;

I' No prisoner shall be permitted to write a letter recei ve a

letter from an ex=pr-i soner- without the permission in iITiting of the

officer in charge. tr

This puts _it a cross in plain language that the system is not conf'Ld err

of its results. The ex-prisoner who is deemed to be rehabilitated is

a subject -, of suspicion.



Oneof the salient features of our traditional closed in~ti tution is

securi ty. Structurally, vi.r-t ua'l l.y the whoLe prison compound is fenced

wi. th high barbed and mashed wire. Those in maximumsecurity wings find

themenclosed by an outside very high and smooth wall plus' other b.

subsequent smaller walls - they are caged like fatal snakes in a park. An

adequate number of watch towers are ever occupied by armed guards, alarms

and flood lights are a commonsight. Armed wardens keep alert as a severe

punishment awaits', them if a prisoner miraculously escaped while he is on

duty. Communication' _ amongst prisoners is highly discourageil"

just in case they talk crime or plan something subversive like an escape.

Prisoner staff Relationship; the relationship between the prisoner and i

staff is to say the least a very poor one. The warden is to constantly

pol'ic~ the prisoners actions and behaviours, he (the warden) is seen as a

sovereign source of command. Members of the prison staff do not take

interest of the individual inmates charges and they do not become involved

in their JProblem.. Such a relation can :fairly be referred as a tense slave-

master one with no rehabilitative tinge.

The prisons are staffed .nth no professionals at least for those who

are most immediate to the prisoners. No special training is offered

in the direction of behaviourthel."aw or ;psycho-analysis of the

prisoners, on the contrally these,~ officers are simply taught some basic

criminology and penology, and clerical work like record keeping otherwise

the rest of the training is purely para - military with the usual emphasis

on physical education. This training prepares, them, at least psychologic31J

for some physical combat with the prisoners. The only professional in any

one prison is a medical officer who is mainly concerned with the other odd-

manout whose presence is necessary for the valued spiritual rejuvenation

of the in-mates who are assumed to be morally degenerate,
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These are the kind of persons who are entrusted irith the divine

role of rehabilitating the offenders and not merely punishing him.

Those who Would have expected anenthusiastic1industrious and a highly skilJ

tolerant prison staff ready to and capable to prepare the i~ate for his

ultimate return to the free society as a respectable citizen.

THE INM<\.TES }\.ND THE INMATE SUB-CULTmE

On the very first day, the prisoner, upon reception, undergoes the

highly degrading roLe-e trappi.ng ritual and for the first time: - is

treated like a prisoner. . commandeered .-As he as "."~~_;~'.1. areund hd.de s at the back of

the others, he learns to fear the prison officers he will. Like a child

in a peer group he learns to identify himself with fellow inmates. As

he:1tTor1s:s'l., ~~@ 'and spend together with other inmates and as he strains to
I

lmow some few thinvs about this strange world he finds it difficult to be

a loner and joins the primary group to form the inmate system. This

inmate system is marked by a general feeling of consensus and solidarity

amongst prisoners. There is a general feeling of hatred and antagonism wil

the administrative system. Usually there exists an inmate code which

stress on the desirability of actions which do not adveraly affect the

interests of other inmates and the need to keep staff members out of

in-mate affairs - in 0 ther words they advo cate for in-mate solidarity to

diminish the depriving and frustrating aspects of incarceration. By the

use of this code, things like cogarrates and some prohibited intoxicating

drugs like bhang (cannabis sativa) are amu.rg Led in, food and additional

beddings for the leaders in this underirorld organization are smuggled.

There are sub cultural prescriptions against close involvement with the

staff, anyone closely associating with the staff is regarded as a

traitor and must be in for a lesson during the obscene hours of the night.
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There is a prestige given a special name as an indication of the

general values of the so cial group. )Such names as "s tar-" and original

are used to show the degree of seriousness of crime that one has ccmmi, tted,

the lenght of prison term that one is to spend, the number of times one

has been committed to prison before and other variables which are

associated with recidivism and/or gravity of the offence.

This is an underground current that exists in almost every prison

which is in most cases known by the administration bu~ cannot be broken

from without. The writer submits that the system is created and sad

encouraged by the treatment of the in mates under our present prison

regime as once the in-mate Ins stripped off his symbosis of personal

identity there is an obvious impromptu dearth of posi ti ve relations

with the world outside the walls, he (the in-mate) begins to attach

newmeanings, to all the new conditions of life which were previously

taken for granted. These new mearri.nzs ar e provided by the prison culture,

the prisoner's power to resist aaso ciation crumbles before the

willingness to identify himself with his comarades - in - sufferings.

This functional state of readiness makes the prisoner learn these sub-

cultm'al norms and accept their values. This is the process clemmer

calls "prisonization,,24 or the process of assimilation of the prison

cul tu: e by in-mates as they become acquainted with the prison world.

Dangers of the sub-culture: whenever a chance avails they talk

crime and the law in innmate informal discussions as they relax on lunch,

break or before sLeepi.ng - this can be '(Tell in view of the wi L'li.ngneas ,

frequency, intensity and meaningfulness of association wh.ich leads to

moral deter-ro r-i.at fo n of the in mates.25



-£2-
The willingness to join this deviant group may have spr~g long

before the convict was impri~med. It could have been a function of

what is usually referred to as 'So cial Definition' or so cial ~-p.'b~J.~~.t,

Social labellin~ occurs the time the offender committed the crime and

ended up in the hands of the police, the process is enhanced by public

announcementin court that the offender is a thief, murderer, rapist

t hi , t' 26e. t ,c in cour on lS corivi c aon , It may also have sprung when one

labelled himself as a deviant, 27 for instance when a pro sti tute realises

that her new life is sometimes rough and ~J?~~!~~~b:l:~ £) and that arrest is

a hazard, but it is not a life of shame and the will to li~'Z~~ upon the

public for having punished him by imprisonment and experiences in the

past evaluated as dggrading may shift full arch to become rewarding'. ~Tith

such loss of status conventional punishments may lose their efficacy. Thi~

can be the genesis of deviance and once deviance becomes a way of life the

personal issue may become the costs of making a chan=e rather than the

hi~her status to be f',"ained through rehabilitation or reform. The one time

first offender now enters a viscious - cycle of recidivism.

This rather sketchy submission ganner.s support from the general

consensus that prison experience is criminogeric in nature i.e prison

breed crime. ~:posing· one to prison experience and the irresistable

prison. Sub-culture increqses the probability that he will engage in

28
criminal behaviour. Frank Tannenbaum loudly attested to this truth when

he wrote:

"Every time the apprehension of a child involveS: throwing him
in contact with other young criminals who are confined together
there is an increased stimulus in the education of Crime••• The

insti tutional experience is thus a concentration of stimuli
adapted to develop deliguent interests."29
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Moreover, Donal Clemmer, a major proponent of this theory pointed

"Even if no other factor of the prison culture touches the
personality of an in mate of many years residence the

influence of these universal factors are sufficient to
make a man characteristic of the penal community becomes
next to Lmpo sai.b.Le,"30

It is in the Li.srh t of the foregoing' ;iln.vicib'l&~ armchair doubts

of the extent ,to which a prison can be said to be reformatory that the
/

writer can be said to be in p~rt three proceeds to make

recommendations for the restructuralization of our penal institutions

as well as our criminal justice system which the writer believes are

not only desirable but also feasible reforms to be adopted.

THE PROBA.TION SERVICS

This is a system of administration of justice under which one hac

been tried and found guilty of an offence, but the offender is given c

chance by the court of law to change his Criminal behaviour and

become a law abiding citizen. The offender is let free on condition,

that he is to be under the probation staff. The probation officer

is to try to diagnose the problems of the offender and those

of his family, his social and economic problems with the sole aim

of tryi~g to rehabilitate the offender in the community while at

liberty.

In Kenya the probation service Was started in 1946 as 'Vas

recommended by the Bartley committee which had been appointed

to give an advice as to the suit abt Lity of a probation of service

in Kenya. The committees recommendation was to the effect
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of implimentation of the same without delay. The result Was

the probation ordinance of 1946. This ordinance was based

on the English probation of offenders Act of 1907 and is the

true predecessor of present day Kenyan probation of offenders Act.31

To date the probation service is lVidespread and it has involved a

wide range of factors of a so cial natu-re, than had been envisaged by

the legislators who enacted the ordinance of 1946.
/'

The probation service was started as an alternati ve to

imprisonment and in the wo r-ds of the committee:

"The essence of the system is that certain offenders
instead of being find or bound over, are placed on
probation ...."32

The functions of the probation were expressed to include to

advice, b~f~i~~~and supervise the offender33 committed under his

hands to see to it that he leads a law abiding and profitable life.

In case he'fails to observe the probation order the probation officer

.may undertake to bring such an offender before the court to be

sentenced to his original offence. The officer is on being referred

to'by the court to render services to the court as to making of

preliminary enquiries to enable the court to decide whether a
)probation order is desirable and if so, what terms are approp~te.

This enquiry is important to make sure that only tho se who are likely

to benefit from a probation order get it, secondly, it alLows the
probation _.. L officer and early contact with the offender

securing his confi~ence on him.

However it was also recognised that the success at; the probation

service will depend on the use made of it by the court, The courts
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are concerned in two aspects; first seeing to it that full use is

madeof probation as an alternative to keep offenders out of

prison and, secondly, in seeing that Qnly tho se offenders who are

likely to profit from the service are "'l committed to

probation and that conditions attached to probation orders are of

reasonable nature.

SHOR'rCONINGS

The probation service is one in sweet harmony, with the

rehabililative policy and one which is placed strategically to

reform the offender wh.i Le at liberty. It is one measure that runs

contraly to the popular primi tive policy but unfortunately it has

been one which has remained generally unknown. This has: been due to

various shortcomings which have inhibited its full exploitation and

possdhLg reduce the level of criminality in our country.

First and foremost has been the communities feeling towards

Criminals. The Kenyan 90mmunity portrays a sentimental inclination to

PQ~shment of offenders. Unfortunately this general public feeling

has expressed itself through our statutes which provide in extense for tt

sentence of imprisonment. Again the magistrates also tends to dismiss

the idea of pro bat ion "l.S too lenA~n_\ an order - this explains why there

are so many short term prisoners who, vli th a f avour abLe poLicy , would

be under probation.

The government has also tended to down play the probation

service by not remitting enoush funds for the service- the officers

have thus remained .'";'enerally under paid and the job is unattractive

to a hi~hly qualifed personnel.
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The probation officers have also riot had enough time for those

committed to them. This has been mainly. due to the much work in the

formof preparing reports for the courts. Moreover, the staff is not

properly trained to handle Criminal s in.a really' ~tJ'l.@P~P1mt:i@way. After

under~ing a mainly administrative course in the Kenya Institute of

Administration for a period of twoyear-s , .i t cannot be said that the

officer has really been prepared for the wide range of criminals that he
,

is to meet in the field a group which he has to be-friend, advice and

prepare" for a law abiding life. In addition to inadequate pre-service

training there are semi.nar-s whi ch are arranged for them nei ther are

34refresher courses offered as would be expected.

In conclusion therefore, the writer submits that if we are to

be more successful in the future, if we are at least to reduce the

rate of criminality and the level of recidivism in our SOciety, something

more than just a refinement of our prisons and our probation service is

to be done - a complete restructuring of our penal institutions is needed,

a wider range of alternatives to imprisonment is to be implement and

above all our atti tude to var-ds criminals must change to a more

humaneone.
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PART III.

RECOlmENDATIONS:

Tbe foregoing ?iscussion in this paper shows tha t our criminal justice

.ystem as it ~~.a,u(b~r~isnot only inadequate to solve the problem of general

Criminality but it is unworthy of r-e t e n t i o n , By this the witer s u gg e s ts

th'lt there is every need for a radical restructuralization for this sy~~em .;

whichhas been in 0 pera tion for well over a century to da te 0 The rpt,l~Nr,!ltF!r
of the ~st~lJl: has been described as radical because in the writer's wisdom,

only a few features of the told' regime would remai.n , But the ',/ri ter is

well aware of dangers of a 'blind-reform', the viability of every idea

hould be seen in the light of rehabilitation of the :)::ender, reduction

of Criminali ty and the Lnev i table improvement of the condi tions of the

existing penal Institutions if they are to remain. Again it would be

d nge rous if we considered our terri tory as a social island having completel

diff'e re nt environs and social interractions completely different and in-

eccp tible \"i th any o the r , We e ho uLd , on the contraly, look up on the

developments in other parts of the wori! •• borrow their successes and r.;ed to

the warning of their f'a i Lur-e s , i'/e should try to consider the loophol '5

of their reforms and cover them up to be confident of the parth of rr .·orm

weare to tak e , Though the parth need not necessariJ y be a sure and true

one it need be least illusionary and more r-e a Li.s t i c ,

reform, like every new venture involves risks, risks as against failure

and successj speculation of which becomes more b~ifficult in such a social

reform like the one at ha nd , This can clearly:~.lndcrstood in the light of

the fact that a penal reform goes beyond the pcrcincts of a mere ideology,

It has to be translated into practice and expenditure not f'o r ge t t i ng that

the resultant in troduction of innovative approaches requires not only

significant changes in practices but also extensive re-organization and

substitution of existing facili ties a nd pe r s onn eL, 3ut we s ho uLd not adhere

to an out dated r egi.me which bears no fruits. Lnde 'd as the uta r i t a r i an

1rcuement goes, if wh'l t we have been trusting and working on has proved

inefficient and unBati~factorY' -, to our present needs and the alternative

bears more pr-o-n i s e and does not at its worst t \;

,. ':'
u ~ show the possibility of the same degree of failure then the

ric~ involved using t he n e w me thod however radically di f f e r en t, , r..
1.S OVerlQCn

1\

by the failure of t he pr es an t pr a c t i ce , The n2W venture in our case is a

true penal r-ef'or:n and not simply a cha nge in the mode of punishing offenders
It involves a trial of an !-nnovati.y.e. technique of treating offenders and

1:1 prevention of dcliquency as stressed in theory reflecting more fully

C'J'!IC of th. a c cumuLa t ed k now.l.edr;e Ln the b ehav i ourn L sciences co n ce r ni ng

the nature jf 11,'1n in the s o ci e t y ,
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the Kenyan penal reformers would not be"the first ones to
o "risk" on this. non-puni tive and rehabili ta tive ideology, a host of

penalmeasures based on this philosophy have been experimented else-
where (especially in Europe and America ),and evidence tha t some
aspectsof this approach have been successful in respect to certain
offenderswarrants con tinued experimen ta t ion ,

The favoured cultural cri teria in the wo r-Ld of penal reformers is
eff ctiveness and practicali ty but the available historical - empirical
evidence does not indicate that the practices in the traditional punitive-
repressive ideology are effective- on the contraly it does provide evidenCE
that they are harmful both to the offenders and to the communi tYQ For
instance,in spi te of our severe senctences for those adul ts who are
incarcerated and in spite of the increasing number of juveniles who are
institutionalized, over 95% will eventually be released back into the
communityo Considering communi ty safety and the limi ts of correctional
resources, we can ill afford to continue to experience a return engagement
of these of'f'ende r-s , The end resul ts have been high recidivism ra tes,
congestion and overcrowding in our ill-funded, disorganized and brutal
prisonso The adminstrators of these institutions from the view point
of efficiency and practicali ty, have Jresorte~: to reliance ei ther on
lax supervision or on a punitive and repressive policy which, as has
b~en observed1 results in not preparing the offender for life in the free
community and in the final ~nalysis, not protecting the community at allo
It is on the basis of thi s awareness tha t the wri ter calls for a more
serious regard to reforming our sy st em ,

On the very outset we should therefore understand what we mean whenever
we talk of penal r-e f'or-rn , Indeed, the Kenya adminstrators of the penal
institutions h3ve tried to hide behind the term reform making it al~ost
devoid of moan i ng, Despi t e the f a ct that o¥ ttlc has changed in our
penal system since the colonial times and that the little change far too
little cart, attictly 8p~~kibg b~ said to fall under the reform blacket-
but to feel at e~se with our system we have through our prison Commissioner
resorted to calling the same i!h,ings by differen t names so as to draw
suitable veil over the whale subject- we have cleared the house by pushing
the dirt under the bed~ t~is kind of ~asking is wh~t one Nils Christie
in his essay" Utility "l"d Social value in CO'.lrtDecisions on oun i shmne t "
1 Criticized when he wro t e :
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"0 •••• I, like so many others try to get out of this
dilema by using w9rds like sanctions instead of punishment,
inmate instead of prisoner, attendant instead of prison
warder~ single room instead of cell, and of course, first
and foremost training or treatment instead of punishment"

is of course, quite wrongo It separates us from the core of the

We style a prisoner a patient when we do not treat him as one

jails schools when ~hen there is no proper training, we employ

but do not lead to treatment that gives them a proper meaning

have an effect of persuading us to accept conditions which we would

not have ac cept eds if' the terms employed had been less me eLea di ng I

A \rUe, and genuine reform must be free of stumbling over words, instead.

We should have goals which are we Ll fQwl<l,ed':> ~ which put to t he front line

the important tasks relating to administration of justice and i-n~ harmony

with the spirit of the t ime, R'IlJ)~:r;ttr Cross2o is ail undaubted champion in

the field of penal r-ef or m, the wri ter had Li,ttle choice but to respect

his idea of a penal reform as tha t which has a rehabili ta tive tinge in

ito He~CC~R~t~./ pu ts it tha t " not every change in a penal sys tern

that would ordinarily be described as a penal reform even if it we r-e

thought to make a reduction of crime" ~o Under this Rupert CRoss expresses

his genuine doub ts as to whether re-in troduction 0 f murder and corporal

punishment in his country, Britain, on account of newly discovered evicence

concerning their deterrence merit~ wo uLd be deac r-Lbed as a penal reform"

This is due to the lack of the rehabilitative element in either forms of

~nishmento On the same reasoning, few would doubt that introduction of

branding, amputation of limbs and other deterrent oriented punishments

employed in some countries today would not fi t under the ti tle - penal

re f'o rm, Stressing on the importance of a rehabilitative element, Rupert

Cross says tha t :-

II There i3 undoubtedly ::1 close connection between the
notion :)f pe na L r e f'or-m and thmeMUre!'Ja to ry theory 0 f
punishmento I think that any aimed at rehabilitation
of the offender can properly be described as a penal
reformo This seems to be true not only of the introduction
of a new penal method~ which is, like Borstal training
aimed directly at rehabilitation, but also introduction
f h b· 1 . t t i : I'V\ncomitants f" ~ ieh t h thore. J. 1 1. .J. lye '"{..-,_, ..':'( ., . 0_ pun i s men ~ sue as e1

provision of education and voc::l'.:ional training in prison"t.

But his idea of a r e f'o r-n i3 not :'lst r-es t r i c t ed only t o rehabilitation

and introduction of r~habilitative concomit~~ts, but he includes with a

special note of Lmpo r t.a nce the noble aspect of humani tar-Lan isim, In his

ownwor-ds he put it that;
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I would like to take this opportunity of protesting
against the tendancy to be little humanitarianism as
a yardstick ofPp~~~ in penal matters ••••• 0 The
tendancy is not only di~~K:r.[}le..einifiangers and
floggers' (sic); I have noticed it many an advobate
of penal ref'o r-m, For example it is aLl, too common
for people to understress the;~~~~:h that probation
is preferable to imprisonment because it is more humane,
and to eVje.r5tr~ the argument that probation is no t
soft option on accoun5 of the magnitude0 of the demands
made on probationer" 0

what Rupert Cross contributes we should see to it that what
reformatory should bear either or both of these two basic

rehabilitation and humanitariarismo The writer prefers to
/ '

rule laid down "by Rupert Cross" which should be the test
plano Any change of the penal system which does not have
of rehabitation or humanitariamism canot be properly
penal re f'o r'm,

ng clear in our minds 0 f what we mean by penal re form, the wri ter now

hes to point upon some of the measures :g~ genuinely feels should be
formed in our criminal justice systemo A discussion of each proposal

made of the merits of taking the recommended measure in the
replacement of the present pr~ctice with an objective of
of promise they hold in the treatment of our criminal

The measures carry the less obvious advantage of improving the
age of our penal system not only before the eyes

riminologistsbut more importantly to the publico
of penologists and

It is hoped that by

the system more rehabilitative conscious and by presenting a ~ore
treatment to the offenders we can win the public's confidence and

punitive policy towards criminals. We would, by

chieving better resul t s , figh t against the public Lab eL'ling of " ex-co nv i,c
but instead draw a feeling of pitty and repress that of vegeance and ha t r-ed
towards cr i.e ina Ls ,

10 THE COURTS A:;D THE SENCTENCING POLICY.

Sentencing in courts presents a critical stage in the treatment of
the offenderso One might wo~der why the court falls under a p~per
whose main subject is penal institutions, but it is to be remembered
that the importance of coherence and ~t-i-onal: approach towar-ds O:1r
criminal justice and penal rehabili ta tion .•Proper ..". reform ~ot bfl

achieved if penal rehabilitation is to be seen as a mere series of
connected even ts 0 Bu t we must see it as a convi ct does, - as a to tal

SYSt~9
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'Ne must worK: to achieve clearly enuncia ted goals tha t work for the

entire sys t.em, The criminal justice system rnu s t be seen as a rounded c;

eog-vhe eL, the courts who ,~~e.:z;::- ahia , determine' guilt or innocense

and acess an appropriate penal ty; the proba tion 0 ffi cer who investiga t es ,

reports on and makes recommedations in respect of an accused; the

prison that receives and - it is hoped - correct and resocialize~"J the

offender into the com aun i ty and m~i.~~J of other insti tutions and processes

m'J:;tbe se,en to be the cogs of the wheeL,

The role played by the courts therefore b e co ne s an app r opr i a te point wi th

which a serious penal r-ef or m, Can have full effect since sentencing.
shoul d mark the beginning of the corrective process and set the wheel

no thi ng, It is generally accepted and it has long been the prelogative

of the Bench not only to determine the guil t or the innocence of the

offender but also to mete ou t the s en t ence , In the past the primary

cons ide ations in a sentencing decision have been the communitys' attitude

and the sentence prescribed by the La w , The result has been an Lnd i.vi dua Ld s

j'Jdgement by the Bench, wi th consequent varia tions in sen t enc i ng amongst

different courts and jiir~d.i~t'ioriS\·'··o Such divergence has reinforced the

offender's belief that no matter how carefully a decision is weighed by an

individual ma gi s t r-at e , the end result will be a capricious sentence. Indeec

t!:e magistrate is figura ti ve of the publi cs' at ti tude whenever he exorcises

his discretion in anyone case. But the public seeks sa tis faction from the

punishment of the offender to which there is no jutisfica t i on , As Peter

R' b La i 60 is h t' irration~'L19 y exp a i ns , pu n i s r men a s an J..• '~,J.~ work of vegeance,

" .•.. Punishment (is) at least in part a work of vegeance
it is said that we do not make culpable suffer in order
to make him suffer; it iS7:lonetheless true th~t we find it
just that he suffero ••• " 0

h no s t cases ~h~ not the
- .•:nagistr3.tes judgement reflects on this vescance

:J:lly limited by the st'atutory' pr-o v i s i ons , But the only jelStifiablc

sent nee is that wh i ch does not dwell on the past offense but one which

po r t rays an und or s tanding 0 f the 0 ffenders' personali t y , his background
seeks

and~~'.-'· on the pe cu Lia r- circumstances of the casco It is undoubted that
, t t 't 'f '.C' ' h ' 1.<' f ' \..,elCtraneous. ~'1 r!:'l~lS ra e '.•,,0 ak vs pa i n 0 1n r o r-ni ng r ms e .• 0 au c n lSSU",S

like the f'amiL;: ba ck gr-ound and the o f'f ende r s ' previous brushes wi th the

law g ives a:7:'"'c a ppr-opr La te s en t ence , As Kirk Patrick and l-1ac Grath .in

their book II -::rir.;e And Yo'!" observes;
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"•••••• a deni r-ab Le sentencing process should take into C'

account the needs of an offender; the result would:1b¢vilil1:tiiidu-
alization of sentencing based on correctional consideration
designed ~o produc~5an~ec03omiccaly productive citizen -
ra ther than a rec.itliv!lstL" 0

It is generally accepted by advocates of a rehabilitative penal policy
that the best judgement is that which the magistrate pronounces after a
careful study of not only the circumstance of the offence as given by
the evidence before him but also about the offenders ~ person., co This
as a policy, has been given recbgnii.tdrt'-:1 and attested widely, by the East
African Court s, As early as 1970 in the case of NILSON V. 'R, the East
African Court of Appeal sitting in Nairobi expressed the opinion that:

II On pass i-n g a sen t en ce , the magis tra t e should aLwa y s put
into account such extraneous issues like family background
and previous Criminal records if any •••• It would be unfair
to the accused for the magistrate to ignore such extraneous
facts in favour90f directing his minds to the general problen
of deterrence~ 0

But it should not be forgotten that matters of policy differ greatly from
pract ice, The radition of magistrates is to, in an appropriate case
such as one of a criminal with a previous record, adjust the length of a
prison sentence the gravity of the offence and increase it disproportiona-
tely on account of the offenders' r-e cord , This gives an· assurance tha t
the habitual offender goes for the statutory maxiina.. The usual justi fi ca t :

for such a sentence is the protection of the public from future depr-e da t i or

of the offender and for his own deterence from committing such crimes ..
This is nothing short of morbid dwelling on the offenders past sins withou<
giving, consideration to his future needso It is evident that our law
courts are taking the wrong line yet they are to give the sentence that
is to bind the rest of Lns t dt.ut i.ons , H..owever, it is in court that the
:;rbinal law mani fes ts itself at its bes t ; It thus becomes impossible
to f igure out any po Li cy fi t t i ng our Courts' sen tences to be in line wi th
the r-ehab iLit.at i ve .i deoLo gy without a reform of the crim i na L law. Infact
ref'orm of the criminal law must no w reflect t he total criminal justice
system including rehabilitation programmso The court is bound and is
to go by the words of the statutes in its sentencing even a discretion
is to be exercised vi t ni n the li::1itsof a s t atu t e, This is ..,ell
illustrated by the ~~um. J f Biron Join the case 0 f SAJILE SAL::/OULUI:'.:

AilJTH3R ·V.R. ',ihichhe said;
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"Punishment and penalties are prescribed by the parliament,
not by the courts. Where parliament has provided a specific
penalty for a specific offender, that penalty is appropriate
punishment for that offence. And it is not open to a court
to consider whether such penalty is appropriate, let alone say,
the less or punishment is appropriate~ 10 ( Emphasis mine)

It is clearly put that the criminal code. 44 Contributes greatly to bhe
sentencing practice' pn Kenyan Courts. Indeed, the hands of the magistrates
are tied by any clear and unambigous worded provisions of the statute as
regards sentencing otherwise he shall mete out an unlawful sentence. The
cardinal question at- this stage therefore becomes, did the Le.ci.Latur e while
passing such a proviso address itself fully to the objective and policy

"of rehabilitation of the offender? The answer is obviously to t.he negative
as is attested by the criminal code itself. The statute is charaGterised
by anacronistic cobwebs of retribution and deterence. Sanctions have been
widely used as the principaJ. means of sustaining law and order. '::hereare
several clauses making imprisonment mandat.ory , in some instances it

is coupled with the inhuman and degrading flogging. A death penalty by
hunging is carried by the offences of treason, murder and robbery with
violence, lanslaughter demands incarceration of the offenders for extended
periods which might extend to the whole of the offender's natural life.
The Court has no alternative but to mete out these fatal sentences. Harsh
legistations which sought to rely significantly upon broadly cast penal
provisions and prescribed minimum sentences as a means of controlling
offences particularly prevalent. This is true of burglary, the offence of
stocktheft, poaching and handling of stolen goods. These provisions
indicates openly the legislature's objectives in enacting these statutes
namely to deter by punishment. The past has unquestionably shown that harsh
and inhuman prison sentences have not brought about a decrease in crime. In
consequence the conviction has arisen and the recidivism rates are becoming
higher. It is tod~ accepted that the offender should 'rather be treated
positively effort to rehabilitate him as should be reflected by the court
orders. But despite isolated protestations from the jundiciary and constant
blames from the academicianz, there has been no perceptible change in the
attitude of the legistature towards punisr~ent over the past 27
years (since independence).

The writer su::mitts that what is enacted by our legislature should
be relevant for the present purposes and should not act as a genesis of.misdirection of the penal institutions. In the reformed system. Reforms
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he right direction should be founded'i,:,(l on the results of r-evsearch
reliable information which should S€l~8 an end to our ou tda ted
encing pr-act i ces : Any legi tima te sentence is that which is to be

ded by the objective of reformation and rehabilitation' of the offender
as humane treatment as possibLe ,

BARN ALL PRISONS?

The sec~nd stage of reform should be the prisonso These are
the institutions which we most oftenly commit the offenderso

Prisons a e the most widely reognised penal institutions not
only by the Kenyan. community but also by the greater percentage

/

of the global v i l.Lage , It has the greatest hJ.~s.tq;,~~~~standing
of all penal insti tutions, it has stood the test of time serving
many varying and different roles at various stages of its
evolvement and developmento These ranged from merely custodial
roles for persons awaiting trial to agents of punitive measures
for personsconvicted of offenceso Today prisons are used in many
parts of Europe and America as correctional institutions and some
as psychiatric prisons at the experiemtal stage. All these @~ant?e,~;

reflect the li.ejign.in«S penal policies and practices. Today, as has
be~n discussed in the previous chapter, prisons conditions a~d
treatment of offen~ers therein have gteatly improved. In Kenya a
contrast can be made as against the colonial times and the independent
er3 whereas, in other parts of the world, esp?cially Europe,
comparison can be drawn as against the middle ages add present dayo

Unfortunately, there is !l ma r-ked rise in criminali ty and ~~<ei.div:i~ il}

most parts of the worLd , This has casted grave doub t s as to how far the
prison can be said to prevent cri:ne and scopt i ci sn has been expressed
as to t he ref'o r-mat ive capabilities of the prison Lnst i tu t i.on , 'I'h e e;reatcst
hln~ic3p has been pointed o~t as its very custodial feature. Sir Alexander
Patterson says that" It is impossible to train men for freedom in the
condi t ion of cap i t Lvi t y " 12. Sir Sd:nund Du cane in an article to
"fortnightly Review" in .3.S early :1S 1894 observed that)'

,II Aprison system wh i ch has no effect whatever in r-emov i ng
the condit~o~s which produc~ .3. criminal, a p~ison system
which aggr:1v.3.testhese conditions, is bound to fail as :1

deterrent eeency,
habitual criminal populationo
. ,J 'I 130In our m7st today •

it is certain :0 swell the ranks of the
isA. d this what is happening



hat is the right a c t i on towards the prison? Should we_barn thelJl and

torget about the vlltdl~~idea of imprisonment in favour of other non-

custodialll!~~Eil~'l-

Perhaps Howard has the best idea of what should be done, which

idea the writer subcribes, when he introduces his book by saying:

II If vie are to be more eucceearul, in dea Li ng wi th the problem
of crime in the future than we've been in the past, We
must devise some more effective fO&~pyJ institutional
treatment for known offenders than' : imprisonmento
We may continue to call the institu~ions of the future
by the n~me prisons the treatment applied in them must
be quite different fro~ that which the name applies
t.o da y s " 140

Mr. Howard therefore feels tha t we should retain the prison insti tu t ion
describe

a mme which is to be employed to' ." . institutions radically different

fro!1lthose we have toda y , This sug ge s t i on therefore advocates for a revo-

lutionary restructuring of these prisons from their very fundamen tal assu-

mptions; - shaking their foundation and all superficial policies that

governs them, to day ,

r~e law now states that the prison shall reform men committed to

them,150 and the prison commissioners are devoted, at least by their

words and wr i t i ng in the Annual ]eports, to this noble object; but still

a large nunb er of recidivists come back to their gates again and again. It

seems what penal reformers said cen turies ago ~t:i:~l sound modern to a big

section of the public today. The distiqui.shed Lawy e r- Sir James Fi tzjames

Step1ens 16 held in 1853, that" it is 'morally right to hate Criminals"

This is a view that still holds today to a great case section of the Kenyan

eonnun.i t~,~ Thi s po pu La tion wa n t s :;:rison to be strictly ins t r une n t s 0 f

uni shnent and pun i s hr en t a Lcne , 'I'h ey b eLi eve that c r imi na Ls s houLd not

be sen t to prison as a pun i s hmen t in I t s eLf , but they should be s en t to

pr iscn to be punished so tha t one experience of them shall deter him

fro!llever committing crime aga in , But view is ne i ther enlightened no r

ef:ective to meet violence w i t h violence, destructiveness with des t r-uc t i vent

a :;ression wi th aggression - Ne vcr the Les s we in Kenya s t iL.l co n t i nue

I treating half -crazed mu r-de r e r : by breaking their necks by ha ngi ng in

th:? name of Law and or-der ,



It is clearly evident that the public might find it hard .t.obuy the
concept of cri.nu.na Li,ty and deliquency as questions of training and
treatmentrather than. punishment. This public opinion finds it
difficulty mainly because of its method of expression, to associated
mental illness primarily with physical illness rather than weakness
or moral decadence. The reformers must fight against this general
punitive policies and the public apathy if they ( reformers) are
to find recognition by the masses and the politicians - this is one
area that is quite delicate because crime must always relate closely
to public opinion since it is closely defined by this opinion.

However the write recommends that it is is the right time to
strike as the public is now slowly taking a different and a more
enlightened view to some behaviours notably drug addiction, alcoholism,
homesexuality and the chronic petty offenders together with some
psychotic offenders - the feeling of sympathy has been more frequently
expressed as opposed to that of hatred and revenge towards an entirely
voluntary activity in which anyone at any time might chose tojoin.,
The reformers should drive the public towards regarding criminality
not as a conscious act of hostility towards the society but as a type
of deviance arising, at least in its persistent aspects, from a
predisposed.and handicapped group of the society. A group composing
of persons who cannot lead their personality. It is a social group in

need of treatment:- of psychiatric or medical attention or guidance

into the new fileds of work and opportunity where it can work in harmony
17with conventions and behaviour we all accept.

The most immediate problem is that the Kenya prisons as they

stand today sadly ressemble hospitals or a correctional institution in

which the few proven methods of treatment available are applied to

11 . f . h d 18a sma propo rt i.on 0 pat i en t s w 0 nee them. This problem is not

only a local one but as D.L. Howard informs;

"it is almost unbelievable that in 1959 the majority of
English prisons should have not a single psychologist on
their staffs, nor any any on who had any formal training in
the social sciences~19

The aim is to improve these penal dungeons into therapeutic institutions

even by their very outlook.
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a) THE PRISON STRUCTURE AND DESIGN:

Most Kenyan prisons today stand as they were constructed by the
colonialists, these structures do not only look bizzare, urgly
and hapharzadly designed but also brutal and scaring. These
buildings were constructed during times when the aim of ,the
administration was to deter and oppress the prisoners. As had

previouslybeen described, the highwalls, the alarm system and the
watchtowersand infact the whole design was for the well calculated
purposesof appression and safe-custody of the offender. These buildings
~e completely incompatible with the new methods of treatment of their
occupants. The professed goal of inculcating self-respect and a sense
of personal responsibili ty20 Cannot be card4i;loutwith success in
structuresdesigned for the very contrarly purpose. Howard on "English
Prisons" observed the same problem:

"None of our existing 'closed' prisons (sic) is suitable
for the practice of really modern therapeutic methods.
None of them is a place which by its very shape and internal
arrangement help$ prisoners to overcome their resentments and
gain their self-respect. The huge impersonal blocks of cells
where the individua~lis always by the overpowering sieze of
the structure ..."

One might argue that the English prisons are at least different from the
Kenyan ones but this argument does not hold much truth in view of the fact
that the very Britons build the local prisons and over and above all it
is hard to present a better picture of the small dimly lit and stuffy
cells which, though originally designed for one inmate may be occupied by
as many as three inmates. The cells are heavily ridden with an atmosphere
of custody and isolation from the free world. Neither can we with ease
~d accuracy describe the open and military-barrack-like halls of residence
of short term prisoners in the medium security prisons as really a
therapeutic design.

Little doubts can be cast on the suggestion that the highwalls

which surround every prison in Kenya only serves to exaggerate the feeling

of isolation from the rest of the society. These thick walls have surely

outlived their purpose and nothing more than a wire fence is really

necessary on the boundaries of most of our prisons. 'he number of

offenders who are undoubtendly dangerous to the public can be confined
to only a small part of these prisons. We should avoid making the prisons
look like impregnable fortlesses as this very idea makes the staff develop

an equally" fortless psychology" 22.
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concentration to security, the characteristic

continual locking Clod un Lock i nz of doors and the steel gated,

and recounting he~ds to make sure that no one has

jumped over the waL'l and the real purpose of the insti tution is

to a secondary LeveL,

It is wrong in principal to put new wine into old wine skins

likewise the new methods of treatment can only be a t t cmp t ed in moder-

iised insti tutions w i th buildings which respect the quali ty of the

individual by being at t ea c t ive to the eye, modern and as normal in

appearance as possible- they should be buildings which the occupant

m'iy want to be recognised w i t h , However this does not mean that

they should be as posche as a hotel but they should not be groteque

structures of scheme 0

The new prisons should be small in sc~le and designed ( the

internal parti tions) in such a manner as to influence posi t i veLy ,

the degree and quali ty of the personal relationships both arno ngs t

~he staff as well as the inmates. This is the only way in which the

trong unde r-cur-r-e n t of a pr Lson subculture can be broken and most

.npor tan t ~'~ it is the only way we can have a small group of .i nrna t es,
11ich we c: n possibly make a true and meaningful segrega tion rjJf the

Iii rf~rent types of offenders making it easier to conduct an indi vi-

duaI trea trie nt under close obc or-van ce ,

b) PRISC: LASOUR

Wherea~ the inmate community should not be let to lie around

idle9 ~he prison administr.::ttion should avoid to give out cheap

and hi;~ly monotonous tasks which are boring or laborious and

degradi~g hard lab~ur which is both non-purposive and unskilled

as is tod3Y usu311y directed by courts in sentencinG~
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submitts that such clauses should be repeated hencefortho

condly the work given to the inma tes should no t be of a nature or

definitely rehabilitative aspects

t their t ra inLng, It should preferably be a type of work that can

e done without loss of self - r-e s pe c.t , However, it might be

ract ical.Ly impossible to give wor-k tha t is skilled a nd purposive

tal" +imes, suplemen tary work given by these au thori ties ehouLd

closely related to the individual mental and

- the work should bene fi t the inma tes ei ther

physically and/or mentally when they are once more dependant on

their own labour for a Li v i ng ,

Next in the agenda is the thorny issue of payment of a renune-

ration for work done ~ the w r i ter di via tes from those schools which

adrocate for a competitive pay of prisoners favour~bly comparable to

those working in the outside free labour markets. This is because,

the pr-i sone r s production canno t be equally compe ti ti ve in the free

produce"market as those produced wi thout, this mainly because the

tools used are less efficient and secondly he s ho uLd partly meet his

cost of up keep , Neither does the wr i t er r-e cogn i s e himself w i t h those

conservatives who argue in favour of a meagre pay of prisoners as is

the present pr a c tLce , This kind of a pay is miserable and discouraging •.

The wri±er.)suhm~ t:ts ~tha t: pr i ao ae r-s should be paid at r-ea s onab Le- rates

directly related wi th their basic necessi ties for a comfortable and

hygienic Li f e , for Lns t.a nce the pay should be able to meet the cost

of tobacco for smokers, s hav i ng creams, tooth paste, soap, underclothes

all toilet needs, etc. This will help to restore self - respect and

and self - image 0
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break the problem of traffickers of such basic

ecessi ties and growth 0 f a prison sub cuLture - these things should

readily available in an easily accessible prison canteen.

TRSATHE:XT OF THE O~FENDER:

To echo the previous chapter~ inhuman and degrading treatment

has been the daily experience of the prisoners. But this has not

brought about the d_sired detterrence of th9 offender, ~either

has it brought abor t a decrease in c ri.me, It is today widely

accepted that the prisoner should rather be treated positively

in an effort to rehabilitate himo This view is being adopted in

many parts of the world and the prejudices on the past have to

a great extent been replaced by such a positive approach. A

scientific approach to this problem of criminality has gained

popularity and in consequence the concept in respect of treatment

of offenders must at least be forwarded on the results of research

and reliable informationo Firstly a newly arrived offender should

be thoroughly diagnosedo Relevant information as including his

family background, his working history! his schooling, his general

'dispositionv his previous convictions or mere brushes with the autho·

rity ete should be explored thoroughly by a social worker of a

r-ema rkab I.e

f'l 2301 eo

experience, ~ith the help ~~d not reliance of the court

This is to establish what C3.nbe termed as "case history"

From the case hi3tory record's analysis the needs of the individual

orfender shou~d be es:ablished and an individual training plan or

treatment plan should be drawno This plan should be used as a device

for helping the staff to focus on efforts more preciousely on those

identified problem area of the personality or the social maladjustments

that were ear-marked as most closely related to potential reci di v i sm
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It is obvious from the foregoing that it is from the'case history'

records that the possible problem areas should be identified.

Identifying of such problem areas can be simplified by having a

well settled list of hypothesis which is to wGrk like a P.H. Cnar t ,

Such ~:r should however , be closely linked wi th the known theories of

crime causation and their speci fi c var i abLe s , Thus, some important

aspects like family ties and the degree of stability, work instability

and/ or d isa tisfac t i on ," leisure and personal associa tes, educa tional

)ttainments~ personality and psychiatric difficulties etc reflecting

~~ous theories should be includedo Those requiring special attention

shoul d be identified, for example, those in need of intensive ps y chia t r i.c

diagnosis, those in need of medical attention like the drug addicts -

such special attention should be accorded on individual basis.

The treatment plan should be free of bias on social and econo~ic

case vo rk concept as has been evident 0 f the present prison sys tern -

roomshould be given for individual psycho therapy 0 f every 0 ffender bu t

preference should be given to those whose case history points towards

a psychopathic disorder or a fairly ne r s is tan t disorder or a disabili ty,

of mind resul ting in abnormally a ggr e s s i ve or seriously irresponsible

conduc t , Behaviour therapy for established psychotic offenders should

be reflected by t he i r- ':!'ainir.;; p Lan possibly under cases r-c qu i r i ng intensiv

trea tment , It s houLd be noted t ha t t he ugh the training plan should b e

dravn only after being clear of t he beststra tegy of intervention, it should
a c co mrr o da L~

not be so rigid as not to any new development"

A
d) PRISONSTFF:

The charged role and structure of the prison definitely needs a

staff with a new and fitting ur.derstandine. This should be a staff

all set fJC the goal of rehabilitation 3nd refor~~tion of offenders

onlyo preparation of ~uch 3 s~af~ in t~r::1S of traininG also nee~s



to be completely different, the present emphasis on para-militar~

type of training should be eased if not completely done away with.

This would go a long way to avoiding the ranking 0 f the uniformed
rigidity

members of the prison society wi th the usual,: ,")f conduct

and decision makingo The modified regime needs a, full minded,

highly flexible and industrious staff ready to recognise itself

with the prisoners in order to bridge the gap between the inmate

community and the staff 0

Probably the most far reaching measure to break the prison sub-

culture is abolishing the uniform of the prison staffo As long

s the staff is in a completely different and uniformed attire,

they will tend to form a different social group from. that of the

inmates, It would also help to create an ai:r:of coolness in the

priso~ stimulating to weave a more dynamic social structure and

eTen help to build up enthusiasm on the basic philosophy of the

modified regime of the staff in the transitional stage. On the

complete take over, the cross section of the prison staff should

show a highly qualified staff composing of Social workers and

psychiatri5ts of a wide range of experienc00 The prison institution

should ~resent a really ct~lle~gt~g place fJr any devoted and indust-

rous social wo r-k er- and psy cha t ri s t , To crc e t he mu ch desired

inter st to att~act such a personnel, there 3hould be established

a close link between th prison department and local universities -

prisons should form a fi¢~~ of research in criminology and penology.
he a I t hyA co-ordination should be encouraged as between acRdemic

researchers and prison ad~inistrat~rs, this would go a long way to

evolve helpful literature which is at present scareeo
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iii) AVOIDANCE OF IMPRISONi1ZNT:

It has been evident in other parts of the world that there

has been -ent husLast i c r-e sponse of magistrates to meet out

imprisonment sentences upon introduction of a rehabilitative

treatment on correctional training in prisons when such a reform

is still in its embryonic stage. The end results have been

total failure or miserably low posi tive resuL t s.•24 It has been

frequently mentioned that one of ~he most up1esirable conditions

in our prisons is overcrowding. ~hi~ overcrowding can inhibit

any attempt to have an individualised treatment encouranging

the impersonal dealings with a crowd of inmates.

As has been mentioned herein above the sentencing practice is

in favour of imprisonment for a wide range of offenceso The policy

would be undesirable since it is, first and foremost, costly to

buiid up such ideal prisons.as is suggested and secondly, the

desired inmate - staff ratio would be disruptedo25 The penal
.\

reform should reflect a policy that encourages the use of other

non-custodial to curb criminality for reasons which the writer
•feels merit rem~ tioning The first and most obvious is to

minimize the suffering of the offendero The prison even in its

rc~)rmed form involves depreviation of the prisoner's liberty,

~:}.::pendentthought and action of his work and r-e mun erat ion and

the consequential suffering of his family and other dependantso

The second relates to training, indeed both psychotherapists

and ~ocial therapists might find it hard to make so~e important

observations and eval~ation of their work if they wor~ tehind locked

doorso In order to allow such evaluation ~0r those co~mitted to

prison must have s~itablc case in corporated in their training

plan, a pre-release p~ocra~oc which puts t~em in an almoat free
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conditionwhereby they can go on theirrdaily work freely and report

in the prison hostels in the evening ( This should not be an alarmist
!

deve Io pme n t as it has been in practice for years in Grendon Psycl1atric
26Prison in Bri tain 27 )and the Dover institution in the U.S.A.

Though Alexander Patterson's statement that
I

IS

* diE?cussQdThe pr-obLem of w i nn i ng political support is ' ,:', under
~ Probation Service~

.:

true 6f ri~st bfferiders who show no sign of being criminally

disposed except for bein~ circummstancial offenderso Such offenders

should not be within the pcrcincts of prison for the reasons that

the well meaning objectives of the prison institution cannot have

any impact on offenders who need no reform}

IV ALT~~NATIVE MEASURES:

With the repeal of all statutory provisions that ties the

court's decision !11a~ingas regards sentencing ( fhe mandatory

clauses in favour of imprisonment) and all punitive policies

th~t cncu!11berthe discretion of the magistrate, the legislature

sho~ld direct the judici~ry on the alternative should form

a !leasant range beginning with so~e of the existing meqsures

wh ch arc pr ecen tly u nd er u sed and in t rodu ce nC'1Io r.e s , of
CO', ree 3. fter a serious research and deLi oera tions on recommc-

da',,)!1srnade pr ef er-abLy by an itlect probe c omm i t t ee or the law

Re':"'::1Comm i ssi on ,

~~c writer enda~ours to provide some of the alternative

r:1eaGu::-eswhose use could/I~tensi:ied~ coupled with a correction

of existing or probable weaknesso
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a) PROBATION SERVICE:

The courts should make maximum use of the probation service

th~t is already existingo Despite the fact that the probation

system was introduced with much enthusiasm back in 1946, the
·29probation of offenders Act has remained largely unknown

to the public and quite unpopular with courts. The reason
understoodbehind this can be , . if considera tion is given to

the fact that during the times it was ~n traduced". in Kenya and

and even up todate~ there was and there has been nothing that

was hap~~ning within prisons which can be termed as treatment

proper- the purpose of the sentence whether long or short has
Lightalways been to de t er, Secondly, in the .l ~,~ of what the writer

regards as widespread punitive policy or public anxiety about
t I,,~a.crime, alternatives without a 4t=;,t~.rr~mt/. .;(~may not have been

politically popular as genuine alternatives to i~prisonment -

bence~ the probation service proved quite unfashionable since

it lacked the deterrent valueo

T~irdly and perhaps most important, in these circumstances

it wouLd have been and it still is hard for the govefment to

just·fy a vastly increased expendi t ure on "tre3.tment" of offender,

on ~easures which were undoubtedly generally reGarded as soft.

Indaed, expenditure on controlling crime is not in competition

with expenditure on social services where those who have offended,

a clientele with no political power, consistently have the lowest
priorityo In political terms it is not so surprisi~g that the

repeated claim that Ln t ensi ve social work is far less eXL:t3l1siv:~

than imprisonment still falls largely upon deaf ears.
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On the contraly, the probation service is one which promises to

providewithin the community a degree bf supervision, control and

socialaid, It is one in line wi th the enlightened policy of rehabi-
litation d .t· 'l_.~:J_. and reformation of the o f f eride r-s , The '70~.~'1...?-~~?attached to

the probation order makes it one whi ch is stra tegically placed to

rehabilitate the offender unci to socially adjust him while at

liberty. His probability of being cut off his f~mily and friends

Unfortunately, the probation service is faced with a host of

or loosing a job or minimising his chances of getting a job in future

are minim ised almost to zer-o , The probation service ts one which can

deal with a widp. range of offemders as has been observed in Britain 30

thus it should be put to tes t in Kenya ,

problems almost completely crippling its service; it is one in great

want of attention to alleviate some of its problems barring its staff

fro~ readering services in the proper manner, foremost the probation

service s~ould be up graded to the noble service it is supposed to

be. The personnel should be a highly qualified and most devoted social
dGL-lL

~rkers ~nd psychi3trist able and willing tocl?~r~, with a wide ranee

of an o:~en unwi Ll i ng clientele 01 course for a good pay. Mobility
(;.j ~ MOSt. ,""'p'V-I,+a...,t--a~p<z-<-13' o..f tha. $Q.Y"IC<2-

is one r. t he ref'oro the ::;ov~rn:nentshould ava i L cars to every probation

~st wi'~ w: ich to ~~ke to the of~ender5. ~he probation officer needs

to be av.a re of the details parta ini ng to the social environment in

which the offender operates. The staff should not only be increased

tomeet the increased dena nd of the service, but also the :probation

o:fic~s should be spread out f~irly i~ the country to c~ter for all

areas 0

Th~ probation services is alao strategically placed to ~ndertake

theneeded after care supervision to those o f'f enders who have been

released fr~m custodial treat::1entand make an appropriate feed back
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prison administrationo This is specifically true of those

boners whose term of imprisonment ends before the prison admini-

confident that the offender has completed his treatment

plan successfuly or those whose training plan has been

ccomplished successfuly but their term of imprisonemt is yet to
tOn

e over, ( this jurisdiction -: to release/ co ndi, tion for bo th cases

hould be provided by the reformed legislations).. In these instances

nature and type of ' after-care supervision should be directed by

prison admi n i s tra tion 0

The other overwhelming advantage of the prob~tion service is the

low establishment cost especially when opposed to the prison. The

probation office need not be more than a normal residential house in

scale divided into small rooms to serve as the offices which room

should be occupied by only one officer for privacy - there should

also be a library, conference room and a psychiatry clinic. No

hostel expenses are necessary nei ther is a large staff comparable to

that of prison ne ces s a r y , This makes the proba tion service, even in

its expanded sta te 9 one which should be wi thin means of a third

world coun ' y like Kenya ;

This ~s a :neasure ~h~rcby if intrcd~ced, the court :nay suspend a

priso~ sentence of pre feru~bly not more than two ye~rs for an opera-

period of say between one to two years. The prison sentence

is t:,".:S not to be a c t i va t ed unLes s the o f'f ender- commi t s another.

i~prisonable o~fence within this operational period - i~ such 3D

offence is cO::J::Jit ted then the s us pe nded sen t en ce should tak e e ffeet

unless the court thinks it would be unfair in view of all circ~mstance

includinG t~e facts of ~he subsequent offenceo 31



The suspended sentence is best to be understood by the recipient

the consequences of re-offending are known and certain and it

reason that its advocates thought it would be a more effective

Sir Leo Page and Sir Brian Leighton thestron[;estadvocates

sentence 32 argued that the suspended sentc~ce should

seen as a form of mitigated imprisonement rather than a new for~

non - custodial measure this was supported on the grounds tha t

" it was an additional deterrence to imprisonment and no t a r epLa ceme n t

for it" 33 The suspended sentence has on many occessions been

ecmp-ir cd with the efficacious image of the" Sword of Domacles". Hay

be the stronges t arguemen t is that a dvan ced by Page wh en he argued that

in case s where it is used, its use " would allow courts to avoid sending

an offender to prison and a t the same time show a sense of gravi ty of

hi'"offence" by ~~g an imprisonment.an~ouc .J.... • _

The rather obvious advantaee is th~t it is more humane a~d economical

measure which can be invocked conviniently on first offenders who have

committed a misdemeanouro As Sir Leighton in his memorandum of Royal

cornrnissio~on the penal system suhmitted;

" As some 8,::;,1, of first offenders neverreturn to prison
the 3uspe~d0d sentence must be equally effective as
a 1eter~p~t7~ith little cost to the state in urtjority
of cases " ./;J

astly, to avoid cor.fussion of the sentences, it should be realised tha t

the suspended sentence is not be used as an alternative to other noo-

custodial.measures but only to i~prison~ent. The words o~ the court of
Appeal in the case 0 f should be taken as an authority.
The court er-ph asi sed tha t bef ore arri ving a t a suspended ,,:ntence:
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I' The court must go through the process of
eleminating other possible courses such as
absolute discharge, conditional discharge
probation order, fines and then say to
itself; this is a case for imprisonment, and
the final question, it being a case for imprisonment
is immediate imprisonme3~ required or can I give
a suspended sentence?"

c) COMMUNITY SERVICE ORDERS:

Accomunity service order should entail, with the consent of the
/

offender, rendering of non-payable service to the community

during the offender's free hourso This order would be most appropriate

to young offenders between the ages of 16 years and 21 years who are

convicted of an offence punishabl~ with imprisonment, The order s~ould

give the details as to hours or days of service spread out within

a given longer period say 46 hours of community service within one

montho A probation officer supervises the order - the task may vary

considerably but it should be Qf a practical nature, depending on the

offenders age, ph~ical abilities, occupation and/or skills.

A break of the order may result to the offender re-appearing before

the court during which time the court may ei ther order for .co n tinual of

the order, re-sen tence or fine the o f f ender ,

The c~mmunity order has two major ~erits namely that it gives an

op~rtunitJ for constructive ~ctivity in the form of personal service to the

wm~unity - this may also be viewed as a ~eper·ationto the community,

secondlythere is a high probabili ty of a cha nge d ou t look on the part

of the offender.



AND CJ:!rj:~NSATION ORDERS:

The process of reformation may sometimes be effected through

completely different angle from the foregoing. Usually a great

number of offenders are conscious that they have been acting wrongly,

this guilty consciousnessmo.y arouse a "serve me right" feeling which

enand nothing more but a recogn i t i on of the ae'ent that his act must

not be repeated - This is usu~lly effectively done by the trial process
"by an independent and impartial body , Such a body e.go the court,

makes the guilty consciousness prodormingn t
act and

the badness of the by the same wo rds

by calling attention to
, 38condemn the offender.

This carthic process whereby the offender is brought to see his

moral errors may quite effectiveiy reform when coupled, with a fine or

a compensation or-der ,

A fine can be quite effective on misdeneanours whose sentence is

not fixed by the la •«: It can be practi~al specifically on traffic

offenders and indeed, in all strict liability offences. A fine should
I

~nerally not be coupled with impr~~onment but in default it should be

coupled with com~unity service ordero A wealthy person should not be

lilowed to avoid a custodi~l sentence merely because he has ~eans to pay

J. heavy f i ne, The rne ri ts of a :ine arc ra ther obvious and acceptable
.

:irst is i ':s u t i Li t y as a considerable source of r-evenue wh i ch can be

rse d In support of the penal Lnst i t u t i ons, Secondly, it is flexible

and seernto combine clements of bo t h r-epe ra t i.on and deterrence .•

Compensation order3 entai13 reperation to t~e victim of cri~inal

activitieso This has the advantage of inc~rpor~tinG ~he victi~ inste~d

of naking t he litigation "a. one si ded activit yo



is appropriate for p~~§~~al~ injuries, loss of property or

damage to the same as a result of the offence. The compensation

order would therefore allow the victim a simple and effective

eans of obtaining compensation from the offen~er without resorting

to the expensive and time consumingciyi! of litigationo These

two measures namely finins and compensation of victims can be put

Into use for the very,purpose of arou.sing the predorminance of

guilty consciousness without efforts to arouse the deterrent

value in them to the offender through a good worded judgment by

the court ,

T~e list of possible non-custodmal measures should never be

considered as ex~ustive but provided the new alternative pro~es

more efficient and promises better results it warrant experimentation.

v) INTO THE FUTURE:

" But one thing is certain; that although many difficulties are
due to lack of knowledge about how to help offenders many
more would be removed at practical lev39 if there were facilities
for doing what we know could be done" •
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