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INTRODUCTTION

The problem of evaluating the effectiveness of?penal measure
is inevitably a complex one. Even a straight forward penal
sanction such as a fine, an dbsolute or conditional discharge,
it is submitted, is still difficult to say with clarity how
effective the measure has been. The task obviously becomes
more difficult when one is concerned with a penal measure such
as probation or institutional training on an individualized
basis; for one is no longer concerned with what is done in a
fairly standardized or uniform wav, bu: rather with a whole
series of social interactions between treatment personnel and
convicted offenders - but in so far as the primary aim of a
penal sanction is preventing individual recidivism; it is the
belive of the writer that the first step and an important one
too, in evaluating its effectiness should be the examination

of reconviction rates of those who have been subjected to it.

The writer considers reconviction as sign of gross failure
of thedpenal sanction administered upon the person - high
reconviction rates therefore means failure of the penal insti-
tution for it is them who dictate upon the sanction and carry
out the actual implementation of the same. The Institution
undoubtedly fails to achieve the purpose for which it exists.
However, it is clearly recognized that one subsequent conviction
for a criminal offence does not necessarily mean that the whole
period of institutional training should be written off as a
complete failure: it is the crude reconviction ratesegpecially
on closely related offences such as reconviction of violent
offences and property offences, that spell doom on the measures

taken.

The writer's aim is to show that in Kenya today, in
proportion to the spread of education, the increase of wealth
and extension of social advantage, the retention of a compact
mass of habitual criminals in.our midst is a growing stain in
our civilization. There are more criminals than our prisons
can hold, crime is growing at an alarming rate every year and

the method used to deal with offenders appears to have a

i
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depressingly slight effect. In any thorough enquiry on this
growing problem one would surely proble the penal institutions
in our country particularly the prisons treatment giving the
closest regard to its physical and moral effect on prisoners
generally. But the number of criminals in and out of prison
must form one of the standards by which the system must be
tested and judged. Indeed, receidivisim definitely becomes
one of the moSt important of all prison questions, though it

is admittedly one of the most difficult and complicated.

The underlying argument of this paper is that the failure
of our penal institution cries for penal reform and the
adoption of more humanitarian and effective methods of
treatment of criminals if a reduction of crime will be realized
in our society. The paper raises a number of important practice

criminological questions viz:

(1) Is what are doing in our prison theoretically
sound and correct with a high degree of failure
dueto inadequate and unskilled implementation

of the theory followed, or;

(ii) Is what we are doing basically and theoretically
unsound and essentially useless and incapable of
bringing about the much desired objective of

rehabilitation and lastly;

(iid) The persistent question and the practical problem

of what should actually be done with the criminal.

It is to be submitted emphatically that failure of our
pena: Institution is to be attributed to the very foundation
of the existing penal system which is not only inadequate but
is .-hort of requirements in that it attempts to solve the
criminal problem without destroying the causes. The system
as it stands today has been focused on the criminal per se
leaving out the root cause of the criminal elements. The
paper therefore recommends that what is needed in Kenya today
is a revolutionary and radical appraisal in the fundamental
assumptions of our penal system, a new rational and* coherent
approach to Kenya's criminal law - this is necessary to give

our penal system a comprehensive philosophical base.
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The theories of crime causation are provided as a necessary
foundation to the aim of the paper. The theories form the basis
jpon which the criminal ought to be treated as they tell us the
yrobable causes of criminal buhavioug. An analysis will also
e made of the professed goals the Kenya penal system, it is
in the light of these goals that the present system will be
criticized.

The conclusion part headed "Recommenda ions" has tended
0 be relatively long since it serves as the crest of the
b)bjectives of the theories namely: giving a pragmatic note to
the rather theoretical body by presenting suggestions as to
)sssibly suitable penal reforms (in the writer's view) which
could give better results on offenders as well as improving
the image of our present genal institutions. A heavy leaning
on current developments in human behaviouural sciences mainly
psychiatry, sociolog y, psycholcgy and closely related and
dependent disciplines of penology and criminglogy:will:be
portrayed, much of which-has -been implemented or put to trial
in the wetern world. The writer has intentionally avoided
to give hard and first rules as to the procedures of implemen-
tation of those suggestions mainly because a great deal of
research has not been done in this field particularly in this
locality neither could it have been done by any one single
bermnlin view of costs, time, space and lack of readily
%v&ﬂable data. The same was not attempted neither could it
have been possiblé in such a paper. Just a little more than
§imple armchair speculation on a reductivist penal policy
Endnmasure will be presented.

; Secondly it is the writers genuine feeling that in

Iertain areas of the recommendation should be left to discussion
nd as mind - provocking hypothesis in a possible future
research. To enable this, the writer has avoided sharpn&?n—
Fhwion where his own and_other available research couldklead
him to any. Again a transplant of the western practices and
melusions of their research could only be successful where

the recipients condition and enviroment 1is appreciated and

necessary adjustments made.




EaRrRT ONE
THEOQORIES OF ERIME CAUSATION.
The pages that follow will portray  the writer’ s endeavours

to briefly outline some popul ar theories of crime causatior. Thie

as
prevalent guestions/Z to why people commit crimes is as old  as

]

history and so are the explanationy but for & paper whose

ultimate goals i1s  to recommend for the restructwing of our

present penal . Imstitutions with the ailm of waging an effective
war  against oriminal tendancies, the guestion why one nesds a

theoretical background in practice pracesds reasons wherefore the
immediate sub ~ topilc is & necessity.

RELEVARNCE OF THEORY IN FRACTICE.

Thers is an obvious logical inter-dependence betwesen what is
done about orime (penal practice) and what is asswnmed to be the

reascon or edplanation for criminality (criminologiacal theorvi.

But penal practice cannot await on theory. Organised society
must do something aboult crimes tt must deal with the criminal.

Theory therefore often may be little more than a subseguence of
what  alt  the time was deemed a practical necessity  and not a
rational deliberation and knowledge of cause and effect. This
can be clesrly understood in view of the fact that the desire to

punish  for & wrong a&gainst  the person is  instinctous  and

=
o

spontansous: i+ vow kit me, my immediate resction might be to
fit back at you.
Without prejudice to the foregoing paragraph, emphasis of

present day penclogy has shifted from punishment to treamsnts b
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punishment meaning intentional infliction of pain and suffering
upon the G%F@Hd&r by some official auwthority for the sake of some
good assumed to be produced by the pain. On the other hand the
word  treastment has come through analogy with medicine. P osick
patient iz to be treated that he may recover from his illness and

e restored to normal functioning. “ patient is not to be

punished for having becoms sick, nor taught & lesson that he will
not  again fall sick. The treatment procedure varies with each
case depending  on the uwnderstanding and diagnosis of  what is

wirong ., which  ds dn turn based on accumulated  knowledge  about

dis causation and experience with appropriate action to  be

takern  for different  kinds of illnss. By the  sams  logilo,
treatment in  penclogy implies & knowledge of crime casusation
together with the precedures by which the oriminal may be
studied, understood and subjected to the appropriate action to be
taken for control and change of behaviow to restore him in &
rnormal functioning society 1.oe. rehabilitate. The term naturally
follows from the general point of view that understands crime as

4
the product of antecedent conditions, circumstances, and events

thus o be deslt with in terms of the conditions that produce it
Ay legitimate reform properly so called must therefore  be
e orn o understanding of orime ceautsation factors. A Fdrm

grip  and proper appreciation of the causation  theories, it is
submitted, ig not only & necessity, but a fundamental knowledge
upon whose background, the panel or body of persons authorised
to deal with the offender should have. It 1= on this
understanding  that the select causation theories {find  their

proper place in this paper.
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The explanation af crime causation are indisolubly linked
to those commonly accepted in the past, therefore a flash through
historical backgrounds and continuities therefore become
MECESEAITY W

Causation theories

can  be broadly categorised into two

namealys
=) Those which seek explanation from within the

e Son g comnprising o+ Demal ogy ard
Biologicaldeterministic theories.

bad Those which seek explanation from  withouwt
the person: comprising of social — cultural

theories.,

D

DEMOLOGY

Before the svstematic and intellectual study of  human
behaviow , presently known as the positive or scientific study,
the dominating explanation of criminality turn on the proposition
ocf some spivits or demonic infuluence upon the offender.

The Princ}pal back of all demological explanation is some
Ot world? power o spilerit. The spirit transcends  this
world, it is nob bouwnd by material and physical restrictions  and
operates  1n ways not subisct to control or understanding of the
fimite Rumar mind., Sirmce the spicrit dtseld is wnexplainable and
not to be wnderstood, it ig perfect "explanation’ scought for all
difficult to wnderstand phenomsna. The spirit is capable of
infusing into obiscts or beings and to control its behaviour.
Its &ll powerful and can do anyibhing 1t wants. Crime or criminal

behaviow in this view is simply evidence that the individual had

.

become "possessed and driven by the "Devil".
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Demonis . m is a lost explanation amongst positivists infact
the theory is regarded asz anti - scientific but Hebrews and X -
tians present organized thinking about the concept in their
belief of an UO;nniscient, UOsnipresent  and  all  powsrful  God.
Frimitive and preliterate animists in many parts of the world
todate believe and have made magic the practial prodedure to  do
something  to effect the fubtwe conduct of things or persons.

The middle sage BEwops saw the period of witchhunting es confusion

£

raved with the fusion of intellectual conceptions of demonism and

political and social organization of feudalism. Feral practice
clesr-ly reflected contemporaly beliefs and attitudes of these

concepts  as  evidenced by trial by battle; trial by ordeals

compurfationy testimony under cath; miraculous signs of innocence

THE FOSITIVE SCHOOL OF THOUGHT AND THE FHYSICAL TYFE THEORY

The positive school  of thought merks  the beginning of

systematic and scientific study of crime causation with a marked

; : 5 T -
emphiasis on the natwe of the criminal pesaon. tather than the
ratwre of the oriminal act per se. The school i closely

assoclated and often gpoken of as  the TLhombrosianshool®™ in

recaogrnition of the earliest and most esrnest and industrious

i

advocate, cesare Lombroso {18886 170%) and his pupils. The
positive school marked the end of the view that man is a puppet
of the suppernatwal and the naturalistic approach that & man is
a self-determining being acting on the basis of reason and
intelligence and theretore responsible for his  behaviouwr. The

schoaal saw the birth of present day criminoclogy by extending to
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the same the ideas of human behaviow s then beginning to dorminate

other behaviowral sciernces like bioclogy, medicine, peychiatry,
o . . : : .

peychlogy and  sociology. For  the first time the idea of

diminished responsibility  was seesn viable and the act or St

o]

eus  was accepted as supplementary to the state of mind or

Hea. Thus the subseguent differential treatment of the insane,
¢ - o . .

mf niors, mentally disabled was a legitimate reform of contemporaly
pernal mractice.

Lombroso’'s theory of cawsation, it o will be seesn, was  in
congonance  with the contemporaly intellectual atmosphere  whose
wind  of change had been spesr headed by works of Charles Darwin
(1871 when he wrote "Descent of Man" desigrned to show that  man
was the same creature with animals except thalt he was more highly
evalved or developed, bad more skill and ability but nevertheless

4
indissclubly linked to his animal past. Just like the Homo

Sapiens never developed to the level of man likewlse some people

it was  thought, were less  hiaghly  evolved  and thus  shows

characteritic and dispositionslike thelr ape — like ancestors.
Lombyrosa at+irmad the atavistic origin of the “born

criminal and expresssed & close relationship between orime,

vy insanity  and de

qEreEracy as o a whole in his  book Y"The
]

criminal  Man! it 1876. This was the man more  prioitive  and

gsavage than hig civilized counterpart. During his esarly times

(Wi study meﬁ@ﬁm made illustrations of  the dispositions
characteristic of & oriminal essentially pointing out a less
evolved man, @& degenerate atavistic tyvpe man, wvizd

=] Deviation in head size shape +trom tvpe common race

ard region from which the criminal came.
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people today, legislators, dudgess as well
as the general public, the morality of the
age as well as the will of the voice of
science, attest the truth which Lombroso
was first to enunciate ... the principle
that 4t dis the criminal and mnobt the orime
that we should study and consider". &

CERRI (1856 - L

f@
zm
i-_—

Ferrmi i L omost famous of LQmbroso’s pupils. He was &
statiscian applying statistics to study crime. The main cast of
Ferri s thinking alyout  human behaeviows appesared in i s
publicatian "The theory of wmputability  and  Denial of  free

G
will®,

Though dnterested in Lombroso’'s ideas of basic Biologica

causation, he, nevertheless, consistently placed more emphasis on

r.

interrelatedness of social, economic and political factors. I

hie "La sociologia criminalie" (the criminal sociclogy), he argued
. T : .

that Cr i omes was  caused by a ageat  many factors, mainly

sociologliocal . He classified them as (1) physical, inclusive of

race, climate, geographical location, seasonal, effect etc

(ii) social inclusive of population density, customs, releglaon

et

He recommendsd preventive measuwres

Lia free trade,

abolition  of  monopolie better strest light, birth control,

e

fresdom of marriage eho.

His measwes reflected his sociclistic orientation and his
postivistic theories with a distinct departure from the classical
doctorines. In hie sociolist liberality he rejected the concept

10
of punishment or rebtribution for moral culpability. Hie thought

was further exemplified by the lifte and work oF Garofallo.



RAFFAELE GAROEALGO (]

Garofalo WS also an  Italian born positivist whio
significantly contributed to present - day thinking in
criminology. He  was & professor of  oriminal  law  in lthe
university of Maples and acted as & high ranking officer in  the
Italian government, {for example he was appointed Minister of
justice i 1%03 5 in which position he helped in drafting a
revised code and reformation of criminal procedure.

Garofalo portraved his wide spectrum of interest in criminal

11
. Like his contemporalies,

law in hise major work "G

if

e was a firm positivist supporting the position that orime  can
only be understood as it is studied by scientific methods. To be
more scientific he struggled to formulate a scociclogic definition
of crime as one that no civilized socisty can refuse to
recognise  as  oriminal and repress by means, of punishment  for
zuch  acts vicglate the two basic altruisic sentiments common  to
all people in all ages, mamely, the sentiments of probity and

Cibute "matuwra crdome' .

pity. Suoch acts wouwld cong
£ thought ot crime  causation had a clear
peyvchol ogl cal orientation wnlike Lombroso’s phyvsical - bype

anthropol ogy. He submitted that "It showld be granted that  of

1

sl ences oriminal psyvohology is  the ocost important
12
chapter™. His thought was dorminated by  the contemporaly

these

i

belisf that oriminal behaviow was  out ot pevohological
degeneracy a moral anomally to the extent that they had rno

sentiments of pity or probity. He therefore advocated for harsh
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deterent punitive messwre of eradication of criminals wnable  to
adapt themselves to civilized life. To him this was the only hope
for the futwe because bthe punishment W sufficiently
intimidating and offered what he termed as "social selection” by
slow eradication of criminals and their otherwise inevitable
prolific progency.

Deepite Garofalo’'s ingenious and his consistency in the

application of his peoint of view, he has besen widely disapproved

id

by subseguent research and scholarship. It can in no way be said

to be universal. His  emphasi on deterent  measwres and

i

eradication of oriminals and contraly to the spirit of present

day penology &z will be discussed later.

The proponents of this theory argus that there is an element
that characterise all criminals namely low intelligences that
criminals  are  charachterised by & stigmatd of constitutional
inferiority a low intelligence. Researchers in  this field
incliude in theilr literatuwre the wse of words  insans, fesble
minded, @norons, itdiots, imbeciles etc which words and phrases
describe both the mentally defficient and the mentally derrangesd.
The result of these polulsar studies is that criminales  are  what
they are because they do neot know enough to understand the

hazardouws natwe of criminality or the satisfyving rewards of law

abiding.
This theory calls for acocuwrate comparissons and therefore a
Eritical investigations of the relation betwesen CE L meE ard

mental abilitvy. This intwn calls for acceptance  and exact
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C measurement of irndividual s mental ability. In this sphere of

}psycholmgical Laboratory such figures as H.  Ebbinghans {18350 -
1909), a Derman psychologist who devised a test of ability to
'Jmemorize i smuch & manner that dondividuals  ability differencs
could be expresssd numsrioallyy are well recognilsed. Works of
‘.the re-krnown  Alfred Binet (1857 - 1911)  with Theodrs Simon,
ifdistigui%hed French peyvohaologist are known for coming up with a
Cseale of tests popularly Bnown as "The Binet-8Simon scale  of
Intelligence”. Later came up the concept of mental age and its
Ccorollary "Intelligernce Cuotient” or 1.0 widely ussd today.
The major problem in this field is acceptability of the
. devices or method used, an Amsrican scholae H. H. Goddard gives
C the results of various tests of inmates in his  book "Feeble
- Mindedness: Tte Ceuses and Edfects” by use of 1.0, method seemed
Bt o proof the theory right by indicating that 70% of the prisoners
were claszified as fesbhle-minded, Hut with the introduction  of
. the concept that those with a mental age of 12 yvears and below
are feshle minded, Goddaed s Report on tests for those fit for
14
- world war 1T military service in his Article "Who is a Moron™,
in scientific monthly, he said
"The war led to the measure of Intelligence of the
dirafted somy with bthe result that such an enormows
proporition was found to have an Intelligence of 12
vears and less to call them feeble-minded was  an
absurdity of the highest degree. coeoewes We only
hioaght that 12 was a limit, bubt we now know that
mest  of the 12 even of 10 and 92, arg now
detective".
When such gross contradictions and expression of doubts by

the wponents of the theory themselves are pronounced,  then the

 inevitable conclusion is that the methodology of mental tests has
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- a failure. Moreover, when  comparisions  are accurately

,  they show only a slight difference between inmated and

curtain as a basis of edplaining criminality. It can only

one  of the many measwred characteristics  that need

ation in dealing with an individual criminal in the cause of

HEREDRITY THEORY

underlying Notion in this theory is that of the
of the germ plasn whose resoalt is 0 bhe cdﬁmanﬁenga
that cohildren tend to reseoble  theis parents
Ance , mannerism and disposition. Crime amd  criminal
@aviour naturally has this sought of an explanation. It has
proved that  after fsrtilizsation the Ovam is presérved
nged duaring  development  to form the  rudiments of the
ductive cel s of hhe  ;mew orasni s, with  no s bermnal
ronmental  influesnces. Consmequently the germinal faults and
e
fects will tend to be transmitbed to the offspring in the same
as the desivable characteristios. It iogically follows that
weak  and degenerate parents will pass their afflictions to
eir children. Briefly this is the theory of "defective
fhesis“.
Charles Goring, & famous exponent of this theory in his book
ié

The English Convict” v tensively used statistical methods to

bt the familial inheritance in coriminality whereof he used
isonment as a measure of criminal bendanov. He showsd  that

of the sons of itmprisoned fabhers end up in prison which
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Joharnmes  Langes, a leading scholar in this theory, in his
5£DDk "Vertrechen als 8 chicksal ", 1929 (Crime  and destiny)
- compared 13 monozygobic twin pairs and found owt that where orne
holds  a record of imprisosment the other had been imprisoned  in

- 77% and  only 1327 if Dizygotic cases. Lange s conclusion  ran

without any reservatiorns as follows:

e far as orime s concerned, monozygotic
twins raact  on o the whole i a definitely
simidar mannmer, Dizvgotic twins beshave guite
differently. Tri accordances with the
significance  of  the twin method we must
core ] ucte that Feemdi bty plavs & guite

16

prraponchEeant o pact amorng the csauses of orine.

Ore the other hand A0 M. L wieibing it 1233 though in

86,
general Favoweing hericdity as bhe decisive factor,  admitted that

his 4 concordant  monorygotic  twins may have influenced one
19
another, bDecawss bthey had not been reseced apart, Morsover one

recent Hritidsh reasearch should BirveE as oa caution in that &

bwims were found  looking alike  but

single paie of ddentioal
having very different personality types:; while one was aggressive

on oan entirely different disposition.

and unstable the obher we
Thers is the persistent problem of enviconmental intluenoes
whoss measw-e has nob been sacowrately gualified, Moreover , the

fatal weakness of this approach lies in the fallwre to

a biological matwe between

p denonstrate conststent diftarsno

the oriminal and  nmeone-criminal armd  thus  the theory remains

relatively inadesguats amd wnsati actory .
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ESYCOANALYTIC THEORY
This is the psychiabtrists version of the "why' of crime and
the "what to do with the criminal”
Im this field of pesyvohiatry much respect has been  accorded

to one Sigmund Fredd  withoot reference of  whose worke this

causation theory would be stetohy and unsatistactory.
3 ¥ Y

Frewd was & @ medical doctor in Gustris and later he become a
lectw er of newopathol ooy 6. . The science  of newwrosis  in
vienna University i 1885,

Conventional psvohiabtry was devoted to the spuplaining of the
ditference betwesern deviarmt behsviows and insanity, gquestions had

alreacdy  been addee: 1 bto disturbed persons dus to organic

o omemory thlank mind)

chi sorder @ Qe s L sy CEL
disturbed vision ete but Litbtle was bknown of funchtional disorders

shavi our with ne known organic

@a.t).  wherse  Lhers s a

Tram  the later. This is the

involvement s thowgh i
pre-Freudi an psyohialtry.

Freud s  ressarch broogbt about evidences of actual sexistencs
of  the psyohe (the mind functioning as the centrs  of bthought,

feeling, and behaviows and consciously or unconsciously adiusting

antgd relating the body to i R T amd physical environment)
into indeperdencs prominence. He further postulated that the

central core ot 1odess Lovolves the notion wEd basic mertal

“hadn incompatible  slements of the

pereonal ity with the warceptable porbions of haimg represssd  bo

i ¥ . But the represesed

the uneons bry the
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ideas, impulses, or reflexes continue to exist and consideraable

part of the ordinaery mental activity consist of roundabout ways

]

which the repressed elesoents of the personality seek to evade

outwit the censor and achieve soms sorh of indicvect suspression
] 21
B.g. in dreams and other substitute responses and behaviour.

The forsgoing Froeud s arguemsnt speks to explain  all
human behasviowr wibthoot special vedference Lo orime. It forms the
- backlog of psychoanalysis whose core idea is that all  behaviour

is purposive: Tte meamningtful and significant to the personality

ne  matter how abswued and contradictory it may  ssem. I the

behavi our is  not direct Bxpression of bhe  puarposss of the
{ | P

conscious  them it must understood as the substitute or symbolic
expression  of those repressed truths and thous dreams, slips  of

the tongue word association tests etoc becoms important indicators

sy
RHA AN

of the areas of the problem iovol ved.

Crimineal Aehavimur ie understood simply and directly as  one
such  substitubte response, some form of symbolic release of  the
represssd complexres. Fsychoanalyitic criminology then follows the
sketch of the above theory of psyochoanalys vizg  mental conflict

Repression, orime is  a substitute bhrehaviour myriads  of

——

@laborate case studies all trving to make sense  of  elaborate

Ty
i

sepquence of esvents fill our library shelves all reflected in

characteristic phrases in commom  usage such as Jedipus -~ Electra

——viere

compleres, prepotency of death wishess, frustration — aggression
and  relesse of build - up hostility, birth ftrauma  feacrs  and
Canvisties, penis shy a2to. Criminal behaviow inclusive of  the

particular  oriminal act in gueshion as edplained as A Necessary
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sart of basic personality orisntation,  and the specific criminal

t take on meaning and make sense in terms of the content  of

oy
S

the particular individusl s entire life history.

The maior weakness of this theory is that 1t can hardly  be
put to test of its acourscy o the validity  of the analysts
terpretations  at  lesst wibthico the framework  of accepted
-ﬁcientific mest Functod ogy . This  lirme  of  the fact that only the
pesychoanalyst  and bis peatient krnows the “facts’ of the case  and
jqnly the analyst understands those faots . This doss not  give
Gom for an bopereonnal o wverifdoation or to generalization beyond

B

?:the Timits of & partioculasr case.

Little can be'doubted of the truth of the statement that
economic life is a tundamsntal aspect of human lite, and its an
obvious important influence upon which all social and  cultural

ad justments are made. The production, distribution, consumption,

and exchanges of goods and servicoes every whers oooupy major parts

of  humarn actiwvitiess. This is & sionle but far  reaching  fact

which in  the esutrems ls taken to be the basioc  or
factors that it dorminates and controls other aspects of living.
This is what is referred to as Economic determinism.

Sinece theories of economic influence or determinism assume

that social arrangements generally are profoundly affected by

ke existing svstem of sconomics, 1t follows that the problems  and
h mal ad justments of society, such as crime, are likewise a product

I of  and affectesd by exisbing sconomy arrangements. The most
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fammug proponent of economic deternination is Harl Mare (18180 -

1]

1887) as evidenced by his major works 1ik "The cutique of

; -
)
2

jmlitical Economy (1859) and "Das Capital” volumes 103 (1867 -~
:894). Thes SOV ETTLLE to such  divection  of thought and
ﬁnterpretatimns was opensed by the kesping of mors acocuwrate and
‘fependablw official records by svstematissd Mational FRegistries
Lot  for agrample births and deaths population census and various
‘other items. Thess items in the official records
begar to be counted and compared in pumencal berns. Guantative
studies of social  and economic conditions and  their probable

L conseguence was the resull Fiogures like Adam Smith (1723 -

(i ]
F0) and Thomas K. Malthus made the first useful utilization of

-

such records.
May be the +first svetematic review of the relations betwsen
economic oconditionss and oriminality, was exdplored by Thursten
(i

Gellin tmoon atter the London Conmittes for  Investigation of

¢
the causes of Alarming Tnorease of Juvend lie Ocldouency. im the
i
Metropolis (18148), Georgs Yoo Mayr , correlated fluctuations in
price  of  rye with fluctustion in certain type of offences  in
Bovania for the period of 1834 - &1. He found high positive
correlation between offences against the person and price of rye.
Fraces of stapple foodstuftfs Like whal in Gersmany rye  in the
srandinavian, Rumania and the Balkans, Corn have been used as

i ces of orime  variaehions  and later  the prices of low

as  relevant inderes

materials, exsports and  dmports were LS

raising  and lowsr g Crime DU vVEs. I Fernva the prices of
i
(B T tea  and maize couwld be the probable indices to he
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as basis of wabtching the variations in the orime curves.

tunately no such ressarch has been done in this part of the

But these conclusions  were arcived at  on making simple

tionships that  sesmed  so clesr dwing  those early  times

TR

. |

wough less carefully handled studies. Familiar contentions
uallly  mads and often bultreseed by references to the VYoo
yr's conclusion are known to be contradicted, most strongly by
26
Wi e whio atter a long time of caretul compa rison, he
reported  that correlatonswhich ars generally good and positive
inderes of good sconon o conditions and bdgh deliquency
of  deliguency being hagb oin bad tioes and low in good
i Maver Tse conclusion.,
poverty and unemplovment are malior  factors  producing
criminality are some of the conclusions that ars usually  taken
L for granted by many scholars of this theory. The conclusion has
& ¢ ks
C been made by osuch scoholse s oas Oyerill Buark . Dwar Mye and James
1

28 2%
Short F. Dentlsr and L. J. Monroe but their findings that

most  deliguents  in corresctional ionstitutions are from  the low

ere ds littles acosss to

o

S0C 1 O-economni ¢ Classes bhEcalse
conventional and legitimate means for becoming successful and the
result in  marked tendancy towards deviant behaviouwr with the

promises  of power arnd bioh dncome feom prganiced vice, rackets
A ;
| =

and orme . have been made sobiec! of considerable criticism by

Tater  studies, Their  logic  get  moce  auddlied  up when  one

conduct among the social

that the rates ot L1

hypothess e

Ceeonomi e classes  vary with the typs of comnuardty dn which o they

are found. J. Fl Clark and E. F. WMenninger probably bave the
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best version of this when they submithed that

! T addition to  the metter of sooial class
s Ehere is obviously more bthan
and each doss not have rates
ar types  of 11 legal aviowe ddentical to that of
hhers. F e amerl gy it rural farm areas, in which,
oD aT L ons L CRnES ard sducational levels are
imdictive of lower ol ass atus, as measuwred by most
social ol s dorelessims comsistently have bsen found to
have low rates of misconduct —~ in fact lower than  most
{0

oo srtr st L on arel si1 s
orne  Tking T of 1 ower

commauni ties' .,

wrrbrare i ddl e

thus somewhat prematures,

To them, the general conclusion was

ation  of & wvariety of commuanity

wi thout & thewroagh

Lo that in Eenva, with the present
Yl y

wituwatl ons., Tt tws my submi

corrupt i on rates  amongst the law grnforcement  agents, the

deligquents  in ow correctional institubtionss are of  the low

as bhe rich have the means and  ways  of

soclal soonomio ol ass
bailing ouwl their own deliguents through corrupt means. It can

1 obo comnclude that this theory has btodate been over

only e Logic

such as wnoonsistent s b Eme s

emphasized  as major discrepancies

Lt Dontradictory cosficients  of

have  not yet besn @

tomes A crd me CLIFFVES

anc wari ad

correlation of soanoiml o s

are still prevallent 1o this litsratuwre.

This theory seeks to explain crime as an  ordinary learned

Bebaviows of normal Buman beings and completely obiects the idea

of "abnormality” or Vdegerneseacy The rules in play here are

- that all behaviows beayond

those of the psyohology of

;

more e less oompledg and

the simplest  retlex

o stimuli developing patterns

interelsated responses o &
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thafh isolated achs  of FES LTI S, Y leéﬁed" oy
tinctive behaviow " patterfs are those which are [ e

mined by heredity and all  others  are  acouired through
‘ing as  a result of adjustments of the organism  to  the
1

rrounding envivonment ., These laws or rules of the psychology

‘ N : . L 4 .
F leating are as formulsted and polished, with libttle variations

B 1. Thorndi ke, the American celehrated educational

%&chalugi%tn

g The "curve of learning” and the “curve of forgetting” are

of the wsell documerdhesd phenmmem&rin study of the psychology

learning. To lesarn there must be some non-overt element +to

wp behaviows,  bhe readiness or willingness to  learn
the behaviowe it%ml% because mere repetitive behaviowr

cattention cannot lead to learning.

It is further postulated that intimacy group cd%act with a

of  lite contraly to the law and offensive  to conventional

- morality  may  thus cmn@hitimn the individual  Just as  those

]

- pccuring in more conventional settling. The prirnciples that we

learn by association is held with high sstees as applving to both
criminality and 1n life olblerwlss., The principle can be clearly
understood with reference to B, H. Suthsrlands s works but dus to

time and space only & sketchy oubline of his work is possible.

SUTHERLANDG "G DIFFERENT 5 221 Y
Bl iy Sutherlands is  an  American, socialogist  who

formulated with clarity and Qe a theory of differential

V . o , G .
| association which attempts s logical chaim of intrelations  that
P
\ - "

makes crime reasonably  undestandable as  a normal lLaarned
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iour  in terms of freguency,  dintensity and meaninfulness of

jation rather than individoasl traits or guality. e used
idea of "Social Organization” or the aﬁgamblx of common
poses and commom interests of neabers of a group. A group can
r  subscribe to support ocriminal patterns of  behaviowr  or
=~ criminal or self -~ consciously law abiding. The siistence
differential sooial mrgaﬁiﬁatimﬁ i the surrounding society
thﬁe peirciple polvt o dn briﬁgkgabmut criminality  of the
dividual . Thie el anh grows will foerm s deliguent suboul turs
provicding  an avernue to allisgitimate activities o neEw

ciation. Faithful scholarse of

enbers absorbed by way of asso
his theory, like R, &0 Clowsrd and L. BE. Oklilin loudly sttested
this principle when they wrote thats-

Tl criminal suboonltoee, like +the conflict and
retreatist @ adaptetions, CELL e a specialized
vy b anmeanrt it it dis  to  flowish. Among the
environmental supports of a criminal stvlie of likfe are
intergration of offendesrs &b ovariowus age-levels  and
close' intergration of carriegrs of  conventional and
illegimate valums, 33

and importance of the

The srhc] ars show  the e

illegimates act’ s  support by the dmmedlabe h@ighhmd%mmd mi L d e
Wﬁich affords an opportunity to discharge a stable criminal role.

The Ltheory’'s consistency  and logio  cannot be  doubted,
neverthel gss ther e iwm oa persistent weakness whii oh the
researcher ‘s avoid or vagusly explain.  This is the fact that not
everyons who  is in contacht with criminality adopts  or follows
criminal patterns and the guestion as to the difference in nature
and guality of association that in ones case leads to  acceptance
‘0f attitudes and behaviow by ons individual, bubt in case  of

another leads to acquintace remains  unanswered. Butherlands s
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tempt to explain this problem in  terms  of freguency and

nsistency of ocontacts was  ondly  an assertion and  not  an

empiracally established fact. e K Cresasy s work undoutedly

calls H4or a more seriows presentation of the theory by his

negative submission that:

"despite frequency and oconsistency of assooiationy much
cieminal  bekbsoviowes oan i1l be saild to be  impulsive
and drratiornal  with Little resseablance  to anvthing
that coald b ooall syvatamat i bebaviow and  such
corel sl ons e by a matter of opinion and

Girsoure v atlonal il

It can be said that the theory has been unable to deliver as

much  as it offers, till it answsrs the guestion as to why thers

arm sUCh gualitative or selective differences ] human

association: the theory has no doost provided an exciting
episode in criminological thinking.

e previously stated herein above, the femw theories

presented  in this paper are just but a choice amongst a world of

are soms of most important

theariss  which i ths weiher s

Indeesd, only a

st ey Criminologis

arict popular with pre

crvbect i visw of Lime  and

Feas bye

skeletorn  of the theori

BT

GPALe. it is & jaﬁt that we can have as many explanations of
crime  causatilon Aam we HMave  sade probaly because  orime 18 a
phenomena we have to live with and everyone of us commits a crime
and/or witnesses criminality at least one day in the flow of
time.

ond where will it lead us, this survev and understanding of

theories of crimne causation?

ical sciences will help us  to

the energence  of sooio-gpsyohol o
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stand ourselves better. This wnderstanding will do little

it leads to  action. fFowe structuwre owr penal or

rectional institutions in conformity with

treatment, to promote personality growbh o in oan individual,
we  might prevent some orise and trest some offenders  with
ter results, wex might save & first offender from being a life

ong recidivist! This is a modest aim, which modest aim might

this spirit eventually be realizable.
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PART 11

RECIDIVISM AND THE KENYAN PENAT TINSTITUTIONS

The sole objective of this chapter is to envestigate the
Kenyan Penal Institutions on their ability and/or disability to
tackle the problem of recidivism but before delving into the
dormzin of our penal. Institutions, the writer wishes to be clear
of the terms as they are to be understood in the paper and over

and above meaning and usage, the essence of their use.

What is Recidivism?

The term recidivism is a word derived from the pronoun recidivist
which term has been, subsequently, coined and widely used in the two
dependent disciplines of penology and criminology. To describe the

habitual criminal or the Jjail-bi¥d in common palance.

As to whom the term can appropriately be employed in the world
of criminals has been a generally ignored subject, but the literature
on the subject is clear that the person must show a tendancy of
breaking the criminal laws in operation in such a manner that it can be

described as a habit. He nustportray - a criminal behaviour. But the

phrase criminal behaviour is not devoid of criticism, one can always
ask - what is involved in the idea of criminal behaviour; of course
a single act or Cmmission contrarly to bhe crininal code cannot
perse be said to constitute, criminal behaviour, but we should look
into a pattern of behaviour inorder to establish a fact of Criminal
behaviour. This suzgests that the offender must have committed a
series of related acts. It is this idea of a series of acts that
y . . persistency .
depict the offenders continouty and ~ - “ in commission of

crime. He is one who relapses into crime as a habit.
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Nigel \al¥ery a famous English penologist, puts this message

a cross in better words when he described a recidivist as;

" e..e. an offender who neither ammends his ways spontaneously,
nor learns to avoid detection, and who is - 1 neither deterred
by experience of conviction nor reformed by any of the methods
in the courts' repertoire..... He is the offender upon whom

the regime has no effect however frequently made.... he
seems to be determined not be talien alive when again at

largee... w1

The question that still - persists is; how many acts need

there be in succession to establish the pattern of behaviour that is

f to be called crininale The significance here lies on the issolated
act which takes in meaning only in relation to the pattern of behaviour
to which it is a part. An English statute, the criminal justice Act
of 1948.2 described the subject of its extra-ordinary sentencing

principles, the recidivist as to include:

"eeeee the offender who had been convicted of a crime after
three previous convictions of crime since attaining the age

of sixteen and the court was of the opinion that his Criminal
habits and mode of life were such thcot his detention for a

lengthened period of time is expedient for the protection of the
public." 3

. o L1 . S .
The mode of determining wnoAand who is not .. .. & recidivist,
as per the English Criminal justice Act, 1948, was conviction of a

crime by a court of law, the preliquisite mnumber of convictions being

three. Criminologists have differed on the point of actual

wsignificencs



ff the number of acts which can be called criminale. Those arguing
in disfavour of the importance of the number of acts use the fact
undetecded crime as the basis of their arguement. There has

been much crime or acts and ommissions contrarly to the criminal

fjln our police force in investigation and_iﬂéctection of crime and
f{aecondly due to the fact that many criminal acts are torrelated by

’{ the gociety and lastly dﬁe to corruption of the guardians of the law i.e
- the police force and the judicially. This arguement logically puts

a cross the message of "non-criminal Criminals" highly multiplying the

number of recidivists from those in official record.

But the turning point is that a recidivist is not merely
that person who tends to be criminally disposed by frequent and
vo..c persistent Commission of acts which are described as Criminal, but one
who has been subjected to the existing penal measures (whether punishment
or treatment Inclined) with little or no positive response hence his
persistence in Commission of Crime. He thérefore enters the category
of the Criminals in official records of courts and prisons as reported
by the English Advisory Council's Report on penal Reform in~ = .
g‘ whizh: reportingibn the-récidivists submitted that:

" A third group consists of the persist?ﬁ%tty thief or false

pretence offender who is offen quite old and who has failed

to make a satisfactory - adjustment of to life generally. He

\ . has few ties, he holds on a job for a short time only, he tends

to have no roots and lives day to day in hostels, lodging houses or on
the streets and he tends to be a drain on the social services whether
in prison or not. Horeover he has been in and out of prison most

of his life and appears to be better adjusted to prison life that

to any other."4
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Aparf from his general unresponse to the penal measures
taken against him, the above report brings out a few things which
characterise a habitual completing the whole picture as to who a
recidivist is. Such, prominent features as social failures or
fhilures in life characterise ‘he group. That they are a group unable
to socially adjust themselves is undisputed. It is my humble submission
that the habituals are a group that has not made upt its mind from any
active intention to plunder their fellow creatures or from being
Criminals for the sake of Crime. They are more probably, an unfortunate
group having fallen victim of fits of nature, mental disturbances and
psychologically unsettled. They are a group quite in contrast with that
often termed as professional or white collar Criminals. "The
professionals being men with an object, sound in mind, and in body,
competent, often highly skilled and who deliberately, with their eyes
open preferred a life of Crime and knew all the tricks, turns and

manouvres necessary for that lifeo"

It has also been generally observed that most habituals pludge

into their deliquency at an early age of the teens and by middle
age he is a fully grown and ripe recidivist. They most often than
not committ petty offences sometimes making little profits at great

riskse As Rupert Cross puts it, they are mostly pettiy offenders who:

"ee.e live by robbery and thieving and petty larceny, who run the

risk of comparatively short sentences with comparative
indifference. They make money rapidly by Crime they enjoy life
after their fashion, and then on detection and conviction they
serve their term quietly with the full determination to revert to
crime when they come oute.... when under sentence they

complicate prison management,

t
;
j
B
+
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when at large they are responsible for the commission

of the greater part of undected Crime, they are a

naisance to the community. To punish them for the

particular offence which they have committed is almost

uBeless. ¢. eee- "D

Such is the subject of this paper. Undoubtedly, the recidivist
forms only one of the many possible categories of Criminals. As
noted in the introductory note, the writer picked on this category
of Criminals as one of "special significance aswilll be paraphrased

herein belowe ~

Why on Recidivism

Recidivism, as the writer will endeavour to show, is one of
the most fundamental questions in both present day penology and
criminology forming the philosophical foundation of most penal
policies and the practical implementation of these policies i.e
actual penal institutions' administration. As it will be noted
in the rest of the paper, the writer invariably submitts and
maintains though not repeatedly mentioning the importance of

recidivism in the following three phases’

i) The importance of recidivism as an evaluative factor '
of a penal measure;

ii) The importance of recidivism as a basis of per;a.l reform end
iii) The recidivist as the subject of study with an objective of

a better understanding and to recommend the type of
treatement to be accorded to him.
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As an evaluativme factor, reconviction rates of those who we have
tted to our penal institutions whether in the name of punishment
“ correction are of course of special significance. Whether'these

i]' ple we call offenders will in the final analysis be victims of |

C 'A veé‘eance or mercy is a truth loudly attested by the way they fall
of the same measures. This is especially true in Xenya when the
institution in consideration, the prison, is one whose sole objective

‘and the purpose of its very existence is:-

® At all times the treatment of convicted prisoners... to
encourage their self- respect and sense of personal responsibility
80 as to rebuild their morale, to imeulcate:. in them the habit

of good citizenship and hard work, to encourage them to do s0."7
So the banner of our prisons reads. To say the least, the objective
is most humane, noble and a most enlightened one. It would be expected
- that the prisoners are to join the public as better persons than they

| went in - rehabititated men ready to be law abiding and well adjusted

t0 social life than ever before. It is a most logical conclusion that
such an institution is basically structurefls:- styled and equiped to fight
the problem of recidivism at its very primary levels' viz: to avoid a
second reconviction. The wisdom of this policy cannot go dmmotdced by

scholars and Mc Clivitock and Bottems are no exceptions, they noted this

basic expectation when they wrote; that:-

" Simple reconviction rates may, however, be justly regarded as a
natural point of penological evaluation, and not essentially a :°
misleading on€eeeceeceeeces Two British studiesceeescce. have confirmed
the value of basic reconviction rate, in that it correlates very
closely with any other criteria that may be developed."8
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Thus if by fact there happens to be gross reconviction rates

gerious penal reformer would come to the conclusion that we are
,'o:lther sending the offenders to the wrong institutions altogether,
;‘lnd/or that we are sending them to the right institutions but giving
,'v'them the wrong treatment. The right alternmative will come out strongly

j‘ in the next part of the paper.

e
4
"

As a subjectp\ of study, recidivism has presented a special

préblem in criminology and . indeed:. .-  in all forensic sciences. The
aspect of approach in this field is upon the pexsonaldily ¢ theo recidivist.
The question usually posed in this area is, if some people after the

first experience of the penal measure taken against them never re-appear
before the courts of law being charged of a second offence, then those
who reappear must be unusually unresponsive to these measures. The

issue then becomes one of a difference of either a psychologica.lh nature

or a biological one.

This has been the Spring board of most biological and physical
theories of Crime causation. The :iphlenologist 5 postulates
‘a difference in structure, which structure determines the function and
gseek to identify those who are Criminaly disposed by their physieal
appearance sPecifically the assymetry of the head (as discussed in
cpart = one). Others point out on differences in mental ability, as
in the theory of feeble - mindedness while others are psychiatric

oriented,

The writer views the problem of recidivism as an all-round

question; that nocthing meaningful can be done in prevention of Crime
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if the reform is not a.dd.:éessed to reduction of individual recidivisme
It is the belief of the writer that if the problem of recidivism is
successfully dealt with by our penzl institutions then the right
treatment to Criminals of all levels and categories will have been
.':; . attaineds We shall have washed clean the growing stain of criminality
\ in our midst and by the same act, have protecf.ed the society of

injurious acts by fellow human beingse The institutions enabling

this will have Jjustified their very existence and maintanance to

the future.

THE PRISON = AN INSTITUTION OF REFORM?

O0f all our penal institutions, the prison is admittedly the
biggest, the oldest and the most resulted to by our courts of law.
Every other minute, an offender is being committed by our magistrates
and judges in the law courts, to serve‘:fem of penal servitude :in-a
prison. Imprisonment is a standard penal measure against Criminals
which has not only received wide recoé:ition but has been generally
accepted as the rightful place for a Criminal. Yet these prisons
are sometimes referred to as Jails. Jails because of their harsh
conditions and treatment but one thing is clear, we have lived with
and maintained the institutions we fear in the name of commiting an

offender to ®hem for retributive or deterence purposes.

The idea of incarceration as a penal measure is a very old one.
It traces its history in the Greek cities of Athens and Spatta, hish
walls surrounding these cities had special notches where intrudersand
Criminals would be locked away. Special watchtowers would sometimes

be used for the same purpose. Later, in the middle ages, correction
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or work houses developed in Burope, particularly in BEngland in the

sixteenth and seventeenth centuries. These work houses are the
forerunners and indeed constitute a major antecedent of modern
systems of imprisonment. They became a deep seated phenomena with
the end of feudalism and a succession of wars when povefty and theft
became a deeply embedded phenomena in the newly developing urban
environment.

By 1779, a penitentiary Act was passed in England whose effect was
to introduce a prison system of slavery: Confinement and hard labours.
_Religions ingtruction remained a principle feature of these institutions
for the morally degenerate and socially irresponsible people. Criminals
were believed to be lacking in the basic human sentiments of probity and
pity therefore socially dangerous. They were to be hated and punished for

the wrongs they committe

In 1865 the English prisons' Act was passed. This is the Act that
the prisons Act, chapter 90 of the laws of Kenya. tzl'aces its origin.
During this period the prison was viewed as nothing more than a
preparatory stage for infliction of other penalties, people were
therefore sent to prisons to be punished and were not sent to prisons
as a punishment reasons wherefore the prisons were characteris ed
by vile conditions, promiscous use of torture and mutilations. With
a better understanding of human behaviour in the late 17th and early 18th
centuries several attacks and criticism were directed towards these
retributory geared methods of punishment, the poor conditions and

inhumane treatment, by a great number of scholars. Geffrey Mynshull
. who lived to witness such institutions and possible described their

conditions fairly when he wrote;
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" A prison is a grave to bury men alive...- it is a
microcosmos, a little world of woe, it is a map of miserye...

it is a place that halh more diseases predominant in it than

the pest house in the plague time, and it stinks more then thelo
lord Myer's dogge = house, or Paris Garden in Auguste... "

Scholais of the day found these conditions inhuman and the harsh
treatment as evil. Jeremy Bent%ﬁm, Montesquei, Rouseau and Voltaire,
amongst others contributed much by their criticism toward:s the
improvement of E?ropean prisons and treatment of prisoners. Despite
~ their criticism; degrading labour, poor nutrition and poor clothings
still chavacterised the English prisons and the ill treated and
despised prisoners had very poor relations with the free outside
worlde Indeed Sir Alexander Patterson, the celebrated English

prison reformer saw no much improvement when he visited one Datmore

Prison in 1895 when he made the following observation:-

" As I walked along the endless landings and corridors in the
cellular blocke I sawe..- .. the 1,500 men who were then in
the Dartmoor. The drab uniforms were plastered with broad
arvows, the heads were closely shaven, which might have taken
them of interest to the ph%nologist, but would have buffled
any portrait painter. Not even a safety razor was allowed
so that in addition to the stubble on their heads their faces
were covered with a sort of dirty moss, representing the growth
of hair that : ° Ny . = a pair of «lippers could
not remove. The prison regine, resting primarily on considerations
of safety custody and security determined to minimise the chances
of violence or suicide had succeeded in making a ldrge number of
human beings objects of contempt. No child could have rescognised
his father in such a condition, nc girl or wife believe she
ever loved a man who looked like tiat."™1ll

This was the idea of a prison th:! was embodied in the 1865
English prisons Act as imported to Kenya by the priséns Act chapter 90

of the laws of Kenya. It should however be realised that the Kenyan
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{."pﬁiéon system though primarily founded on the English system took

_‘-vi‘bs own independent line of development. The cardinal question

'Uhere is whether these institutions by the name prisons were
L,introduced and developed in Kenya as penal or correctional institutions

~ and more impertantly, what picture they portray todaye.

It is beyong doubt that the prison system is an alien idea

which was not only new to the Africans but novel. The first prisons
were ihtroduced . in Kenya and infact in all African countries, by the
colonialists. In Kenya, the first prison was introduced in féart jesus
where prisoners of war could.be kept and tortured for informatiocn by
the portuguese. Later with the legalisation of the Buropean settlement
of the interior and the declaration of Kenya colony under the British
Governement saw the dawn of the white man's government in Kenyae The
colonial government had to advance its economic motives for which it
was sete There was & dire need for cheap labour and money to finance
the building of the railway. The consequence of this was the introduction
of taxes and the obvious civil .ja.il to those who could not raise it.
Those persons who couldn't honour their "duties" to the colonial
government were put to forced labour. As a result there was a rapid
growth of prisons in the interior to cater for their great <. ... ..
demand. These prisons were being regarded as mere care taking
institutions and centres éf cheap enforceable labour. The prison
officers were not trained in any mammer to haddlg tpe prisoners but

on the contraly they were mainly successful ex-military men known

for their harshness and meanness. The prisons therefore portrayed

a merely custodial role which persisted to the 1945.
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From the end of the second world-war there was a general

political awareness throughout the country and a marked rise in

Nationalism. By 1950 co-ordinated armed resistance ear-marked

by taking of Oath set the stage live in the colonial Kenya's
political scene especially in the central provinée. In 1952, a
state of emergency was declared whereof a full-scale armed uprising

was staged by the “mau-mau:" During this periocd, thousands of

yananchi' were rounded up to prisons and 9tention, camps without

trial as anti-government. The prisons were over-crowded with
political prisoners and detainees. Extreme inhuman treatment and
deaths marked every other day in the prisons and detention camps.
The re-known 2032 incident where of political prisoners were
reported dead "mysteriously" while digging ditches is clear
evidence of the harsh treatment they were being accorded.12 It
is said that while some died of over working and hunger most

were buried alive in the ditches.

At this stage in the history of our prisons, there was
a great turn on the role played by the same institution., the
previous custodial role instantly gave way to a political one.
Many rules to govern the prison administration were introduced to
keep the political prisoners (who were mainly imprisoned as
offenders of colonial laws of vagrancy and Oathing) completely cut
off from the outside developments. These rules included those
concerning communication by letter writing.13 oral communication
between the prisoner and his visitors specifically on their
privacy of communication which was completely distorted,l4 and

commmication amongst themselves was highly restricted. These
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' rules are s;cill being observed with *l‘;he same vigour in the

; indepent Xenya as they used to during the colonial times as

- will be revealed later. It is a matter of - ° interest to note
“-how easily the same institutions can be used for a completely

~ different purpose. This should remind us that the law enforcement
departments are still an arm of the executive organ of the state, it
should be realised that what actually goes on in the prisons depends
so much on the rc-;‘igning whims of the government and not the well
stated and righteous objectives of penal reformers and prison

wardense.

POST = INDEPENDENCE PRISONS

The pertinent question to answer her is; what picture did the

post - independence Kenyan prisons paint?

The independent government, like it did to many other colonial
institutions, ratified the idea of a prison system to deal with
criminals though previously unknown to the black Africans before
the advent of colonialization. The suitability of this institution
to deal with the African offender or otherwise is not made subject
of analysis here but the writer submits that the prison regime
inspite of its alienness seemed quite comfortable with the equally
alien Criminal law and Crimina.l jwzlstice-system. All in all the
immediate years preceeding independence saw the prison regime make
developments for the betterment of prison conditions and prisoner
treatment in various spheres. In 1960, for example, proposals
embodying and in Iine: with the modern objectives of prisons such as
rehabilitation and reformation were introduced and by 1961

comtemporaly approach to treatment and training of offenders became
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an established Departments' policy. A new prisons Ordinance, Noe

- g 1
~ in 1963, 1st day of February. The prison Rules, part 1 D.3 (c)

f‘and the prisons Act were ammended to evidence this objective.

To date, the prison regime is abéund.. and prisons are indeed,

~ have been frequegtly resulted to forming one of the traditional modes
B of punishing offenders in Kenya. In 1970, for example, there were

77 penal institutions with: a daily average population of 20,252

(a)

prisonersole The prison population has shot up sharply to over
3 30,000 inmates by 1986.16 (b)

Enlightened view of reformation and rehabilitation has been,
gince independence,a point characterising the speeches of various
prison commissioners, prisons administration officers and of course
political figures whenever they get the right audience. Particular
e.mphasis has been laid on day to day activities in the prison which
points to the direction of rehabilitation. Of particular interest
is the prison training in the workshops which is offered as a means
by which the prisoner is to learn some vocational skills which he can
use to earn a decent living after release. Mr. R.N. Mutua portrays

with clarity the importance of this training as an aspect of reformatory

training in prison when he noted that;

"..e prisoners were employed in useful trades which were
intended to help them settle down after discharge.......The
principle of encouraging prisoners to work hard through our
rehabilitation programmes is not merely a regression of the former
concept of imprisonment with hard labour, its main rationale
derives from frustrating experience from demoralizing aspects of
confinement such as idleness and bordedom. Hundreds of offenders
are trained in prison farms, workshops,and building sections in
such skills as carpentry, embroidery, tacidormy, sign writing.ce.
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The idea behind this training is to create better

citizens out of these deviants in order to turn
them into useful human resources upon discharge,"'17

:“7,‘ While working in the farms and other areas the prisoner is to be
b

pt busy to avoid boredom and idlenesss as the commissioner < belie

i'ongly an’ idle mind is the workshop of the devil, But the question

: mains whether this work in the farms is useful, purposeful and skilled f
instance spending considerable times on earth shifting by pick, shovel and
hand cart method cannot really be said to be skilled nor purposeful; on
.ef.;oon’bra,_ry it is laborious and degrading, Secondly training in the
;'kshops is only for those who are serving a long term of imprisonment
therwise the short term prisoners cannot be expelled to have learnt

ny skill within this short period.he is in prison. Unfortunately 75 %

f our prisoners are in for a short period of imprisonment as they are

ainly misdemeanants, they therefore cannot benefit from this programme,

f condition and lack of employment. The graduate inmate who is in

It is generally forgotten that one can only make use of the skills
- learnt if he has some money to start himsel: off, The problem is that
once he was imprisoned, the inmate was cut off from the more affluent
world and not unless he had saved enouqh before hg was _c_ommi‘ttéd té NN
prison, which is not likely, he might never get to use what he learnt in

the prison and circumstances might force him to revert back to Crime.
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It is my submission that this vocational traininé and work experience
does little to assist the offender, this has also been observed by

nited Nations after a thoroush study in Uganda: which reported;

- "It has been found in many countries, especislly in the highly
 inddstrialize®  ones with extensive and developed prison systems

 dating back many years, that vocational training within the prison has
- g dissapointingly low correlation with successful social ,

read justment and Crime free careers on the prisoners afterwards....

The assumption that fitting the prisoners with a certain skill and

the experience of regular work habits will lead to his non-return

to Crime are ones which require testing extensively over time, 18

It might be argued that the foregoing criticism. of the reformative
;'asures-taken by our prisons is not enough to write off the whole idea of
isonment but the problem of recidivism is on the rise, we are
commniting the same people to these prisons over and over égain. The
A% blished annual figures bear the truth that there has been'a steady
‘increase on the rate of recidivism over years., As early as 1977 there were
fii, 480 convicts sentenced to imprisonment for the second and subsequent
T;times for serious offences. In 1978 2,475 offenders were convicted for
gerious offences for the first time compared to 1,580 convicts for the -
gerious offences for the second and subsequent times.19 From these
figures it is evident that there was an increase of serious offenders
comnitted to prisons for the second and subsequent times by 100 conviets.
Cases have been reported of people with up to 20 previous offences all
relevant to each other.20
It is hard to contest that Crime is not on the increase in view

of the Criminal statistics as above portrayed. One wonders why the

. prison system has been such a failure. The writer contends that the
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;_atest contribution to the failure has not been due to the short
‘{ighted reforms which have ended up being themselves a failure but

';ﬁe prison organization and the treatment of offenders, This can only
;ie realised after a_clcsegzﬁ the operation of this traditional regime in
-}1ts attempt to fulfil this cardinal task of rehabilitation, These
%iefforts will be made with an objective of showing the reader why the syst

; and its operation are destined to fail,

~ PRISON CONDITICIS AND PRISON LIFE TODAY

This part of the paper is to critically examine the so called

2 improved prison conditions > the extent to which they are conducive
Ji; to reform. It is an account of every day%s prisoners experience in the
process of his rehabilitation as gathered from an ex-prisoner, the
writers own experience:g visit to Kamiti prison and the statutes

specifically the Kenyan Prisons Act.?l

Once a sentence is announced in court to the effect that the
offender has been committed to a term of imprisonment, he is
immediately in the hands of prison staff and he is whisked away to a
waiting police "black maria™ at the backyard of the court. Somewhere
along the line, he is handcuffed .4 j0ins the rest of the convicts who
he realizes are going to be his colleagues for the rest of his prison
life, He no longer manages his life, the idea of a free will fades
away ~iving way to that of commands . A life of penal servitude

begins.,

On entering the prison gates, the prisoner is taken to the
reception where he parts with all the Civilian clothes including

the most elear of all under clothings, 4s the rest are‘being registered
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] issued with a drap,uniform the prisoner finds his identity with dhe ..
oup and in that state of nua}cﬁess he is commandered to do some few

ercises' within no time his life has changed into a completely

' value that accompanied his person are to be kept away safely under
8.35 rule 40. He is then dressed in a prison uniform and giyen a number
-._(‘ ch he is to be responding to. The convicts' head is cropped down

‘to the skin and the prison uhiform are an ill fitting dress of shame,

This role- stripping ritual makes the prisoner loose his identity

f{
and personality he had in the free society., He is to be ordered around
E .

~ and expected to comply without questioning. A man of full age and high
mental capabilities is expected to take a bath by orders of an officer-in-

charge as:-

"Every prisoner shall unless exempted by the officer in charge

or the medical officer, take a bath:- or a shower on admission and
thereafter as ordered by the officer in charge."23 (Emphasis mine)

The type of food to be eaten: is predetermined by law and one has no
choice, The food is actually of low quality, usually half cooked and at

times unpaletable inspite of the hard work the prisoner does.

After a whole days work the prisoner sleeps in conditions which are
far from comfortables 4 mat is spread on the floor and the lucky ones
{‘ gets an occassional blanket to cover his head} lice, fleas and bed bugs
are common predators in these dungeons. This is quite contrally to S.47
(1) which states that every prisoner shall be . supplied with beddings
adequate for warmth and health. However as per rule 47 (2), additional
or alternative beddinss may be supplied to the prisoner on recommendation

of a prison medical officer. A rule 48 (2) which provides that prison
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There is an intense atmosPhere‘of complete incarceration from the
ide world. The prisoners contact with the ! > free members of the

efy is strictly controlled, There are to be three visits in one

}bh by & maximig: number of three reople in any one visit, D.57 provides
e ol
hat the officer in charge shall be within a hearing limit during such

>

, visit and if the language in use is one which he doesn't understand, he
hall have an interpretor besides him, In other words, the prisoner is
f}t entitled to any private communication. Papers are unheard of

f
¢

(especially in the medium security prison) and one has to depend on his

fqiitors even for football results,

As concerns letters and letter writing $.58 (1) is clear;
" Bvery letter to or from a prisoner is to be read by the

officer in charge or by a responsible officer deputed by him and it
shall be within the discretion of the officer in charge to stop any
letter on the grounds that its contents are objectionable or that it
inordinate length and in case of an outgoing letter, the prisoner

shall be informed and given the opportunity to rewrite the letter."
Rule 58 (2) goes further to provide that;
" No prisoner shall be permitted to write a letter . receive =
letter from an ex-prisoner without the permission in writing of the
officer in charge.'
This puts it a cross in plain language that the system is not confiden
of its results., The ex-prisoner who is deemed to be rehabilitated is

a subject =~ of suspicion,
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One of the salient features of our traditional closed institution is
ty, Structurally, virtually the whole prison compound is fenced

f}h high bafbed and mashed wire, Those in maximum security wings find
them enclosed by an outside very high and smooth wall plus other &
1fisequent smaller walls - they are caged like fatal snakes in a park. An
"quate number of watch towers are ever occupied by armed guards, alarms
g#n flood lights are a common sizht., Armed wardens keep alert as a severe
-?la'shment awaits them if a prisoner miraculously escaped while he is on
Tguty. Communication " . amongst prisoners is highly discouragedu

- just in case they talk crime or plan something subversive like an escape,

Prisoner staff Relationship; the relationship between the prisoner and

. govereign source of command, Members of the prison staff do not take
interest of the individual inmates charges and they do not become involved
in their probleme Such a relation can fairly be referred as a tense slave-

master one with no rehabilitative tinge.

The prisons are staffed with no professionals at least for those who
are most immediate to the prisoners. ©No special training is offered
in the direction of behaviourtherapy or ;psycho—analysis of the
prisoners, on the contrally these. officers are simply taught some basic
criminology and penology, and clerical work like record keeping otherwise
the rest of the training is purely para — military with the usual emphasis
on physical education. This training prepares, them, at least psychélogicél]
for éome physical combat with the prisoners. The only professional in any
one prison is a medical officer who is mainly concerned with the other odd-
man out whose presence is necessary for the valued spiritual rejuvenation

of the in-mates who are assumed to be morally degenersate,
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ese are the kind of persons who are entrusted with the divine
bf rehabilitating the offenders and not merely punishing him,
who would have expected anenthusiastic,industrious and a highly skil
ant prison staff ready to and capable to prepare the inmate for his

sate'refurn.to the free society as a respectable citizen.

B INMATES AND THE INMATE SUB-CULTURE

On the very first day, the prisoner, upon reception, undergoes the
ighly degrading role-stripping ritual and for the first time = -~ is

tpatailike a prisoner. As he is 9,'.*ﬂ4???§dareund hides at the back of

jﬁymrkat,ﬁaiﬁoand spend together with other inmates and as he strains to
£ ‘

%{?ew some few things about this strange world he finds it difficult to be

fﬁmmate system is marked by a general feeling of consensus and solidarity

b %

‘amongst priséners. There is a general feeling of hatred and antagonism wi
f%hé administrative system. Usually there exists an inmate code which

i

?ﬁfreSS on the desirability of actions which do net adversly affect the
—?;nterests of other inmates and the need to keep staff members out of
"‘in-mate affairs - in other words they advocate for in-mate solidarity to
‘;~diminish the depriving and frustrating aspects of incarceration. By the
:ﬂuse of this code, thinss like cogarrates and some prohibited intoxicating
jrdrugs like bhang (cannabis sativa) are smu-gled in, food and additional
ﬁ: beddings for the leaders in this underworld organization are smﬁggled.
There are sub cultural prescribdions against close involvement with the

staff, any one closely associating with the staff is regarded as a

traitor and must be in for a lesson during the obscene hours of the night,
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ral values of the social group. ;Such names as "star" and original

to show the degree of seriousness of crime that one has committed,
nght of prison term that one is to spend, the number of times one.

sn committed to prison before and other variables which are

viated with recidivism and/or gravity of the offence.

This is an underground current that exists in almost every prison

ch is in most cases known by the administration but cannot be broken

;"om'aged by the treatment of the in mates under our present prison

segime as once the in-mate was stripped off his symbosis of personal

B <13 outside the walls, he (the in-mate) begins to abtach
meanings, to all the new conditions of life which were previously
Jaken for granted. These new meaninss ar: provided by the prison culture,
prisoner's power to resist association crumbles before the

._ :willingness to identify himself with his comarades - in - sufferings.
r*ﬂlis functional state of readiness makes the prisoner learn these sub-
I'f“cultural norms and accept their values. This is the process clemmer

24

- calls "prisonization" or the process of assimilation of the prison

- culture by in-mates as they become acquainted with the prison world,

Dangers of the sub-culture: whenever a chance avails they talk

~ crime and the law in in%imate informal discussions as they relax on lunch,
breask or befors sleeping - this can be well in view of the willinsmess,
frequency, intensity and meaningfulness of association which leads to

25

moral deterroriation of the in mates.
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;5’wiiiingness to join this deviant group may have spring long
'?ﬁhe.éonvict was inqni%ned. It could have been a funétion of
usually referred to as 'Social Definition' or soc:ial:li?'i"b§~l"1-‘i‘n'5;'—'|

1 labellins occurs the time the offender committed the crime and

;iﬁﬁ in the hands of the police, the process ié enhanced by public
7£lement in court that the offender is a thief, murderer, rapist

lx'in court on his conviction.26 It may also have sprung when one
elled himself és a deviant,27 for instance when a prostitute realises
at her new life is sometimes rouzh and wnpredictable s ang that arrest is
.;gzgrd, but it is not a life of shame and the will to TeVeNR&E® ypon the
;@gic for having punished him by imprisonment and experiences in the
evaluated as dggrading may shiff full arch to become rewardinc, With
uch loss of status conventional punishments may lose their efficacy. This
29 be the genesis of deviance and once deviance becomes a way of life the
ffisonal issue may become the costs of making a chan~se rather than the
;?gher status to be gained through rehabilitation or reform.' The one time

first offender now enters a viscious - cycle of recidivism.

This rather sketchy submission ganners support from the general
~ breed crime, Exposing one to prison experience and the irresistable

3 3
- criminal behaviour. Frank Tannenbaum2 loudly attested to this truth when

~ he wrote:

A "Every tims the apprehension of a child involved throwing him
in contact with other young criminals who are confined together
there is an increased stimulus in the education of Crime...The

institutional experience is thus a concentration of stimuli
adapted to develop deliguent interests.'"29
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Moreover, Donal Clemmer, a major proponent of this theory pointed

ut Bueeintly that:

"Even if no other factor of the prison culture touches the
personality of an in mate of many years residence the
influence of these universal factors are sufficient to
make a man characteristic of the penal community becomes
next to impossible."30

It is in the licht of the foregoing invicible: armchair doubts

.

- of the extentfto which a prison can be said to be reformatory that the
 writer can be said to be in part three proceeds to make
.recommendations for the restructuralization of our penal institutions
as well as our criminal justice system which the writer believes are

not only desirable but also feasible reforms to be adopted.

THE PROBATION SFERVICE

This is a system of administration of justice ﬁnder which one has
been tried and found guilty of an offence, but the offender is given =
chance by the court of law to change his Criminal behaviour and

bgcome a law abiding citizen. The offender is let free on condition,
that he is to be under the probation staff. The probation officer

is to try to diagnose the problems of the offender and those

of his family, his social and economic problems with the sole aim

of tryinz to rehabilitate the offender in the community while at

liberty.

In Kenya the probation service was started in 1946 as was
recommended by the Bartley committee which had been appointed
to give an advice as to the suitability of a probation of service

in Kenya. The committees recommendation was to the effect
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.ibf implimentation of the same without delay. The result was

,Tthe probation ordinance of 1946. This ordinance was based

B i1 English probation of offenders Act of 1907 and is the

true predecessor of present day Kenyan probation of offenders Act.31
: Tb date the probation service is widespread and it has involved a

wide range of factors of a social nature, than had been envisazed by

. the legislators who enacted the ordinance of 1946,

The probation service was started as an alternative to

';:.imprisonment and in the words of the committee:

"The essence of the system is that certain offenders
instead of being find or bound over, are placed on
probation...,."32

The functions of the probation were expressed to include to

53 committed under his

advice, befriend and supervise the offender
hands to see to it that he leads a law abiding and profitable life,
In case he fails to observe the probation order the probation officer
-may undertake to bring such an offender before the court to be
sentenced to his original offence. The officer is on being referred
to by the court to render services to the court as to making of
preliminary enquiries to enable the court to decide whether a

probation order is desirable and if so, what terms are appropuate.

This enquiry is important to make sure that only those who are likely

to benefit from a probation order get it, s=sccndly, it allows the

[N

probation -~ ° officer and early contact with the offender

securing his conficdence on him,

However it was also recognised that the success of the probation

service will depend on the use made of it by the court, The courts
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are concerned in two aspects; first seeing to it that full use is

imde of probation as an alternative to keep offenders out of
;;prison and, secondly, in seéing that anly those offenders who are
.jlikely to profit from the service are 3 » committed to
:jmpmobation and that conditions attached to probation orders are of

reasonable nature,

SHORTCOMINGS

The probation service is one in sweet harmony, with the

2 rehabililative policy and one which is placed strategically to
reform the offender while at liberty. It is one measure that runs
contraly to the popular primitive policy but unfortunately it has
been one which has remained generally unknown., This has.béen due to
various shortcomings which have inhibited its full expléitation and

possibly reduce the level of criminality in our country,

i First and foremost has been the communities feeling towards
Criminals. The Kenyan Community portrays a sentimental inclination to
punishment of offenders. Unfortunately this general public feeling

has expressed itself throuch our statutes which provide in extense for tt
sentence of imprisonment. Again the magistrates also tends to dismiss
the idea of probation as too Yenient an order - this explains why there
are so many short term prisoners who, with a favourable policy, would

be under probation.

The government has also tended to down play the probation
service by not remitting enoush funds for the service- the officers
have thus remained cenerally under psid and the Jjob is unattractive

to a highly qualifed personnel,
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mitted to them. This has been mainly due to the much work in the
ifof preparing reports for the courts, Moreover, the staff is not
%irly trained to handle Criminals in a really 'therapuntie way, After
fymping a mainly administrative course in the Kénya Institute of .
¥vnistration for a period of twoyears, it cannot be said that the
;?icer has really been prepared for the wide range of criminals that he
ﬁito meet in the field a group which he has to be-friend, advice and
Qtpgre" for a law abiding life. In addition to inadequate pre-service
faining there are . . seminars which are arranged for them neither are

34

refresher courses offered as would be expected,

In conclusion therefore, the writer submits that if we are to

be more successful in the future, if we are aérleast to reduce the

>i}¢e of criminality and the level of recidivism in our society, something
jfﬂre than just a refinement of our prisons and our probation service is
E;m be done - a complete restructuring of our penal institutions is needed,

i a wider rance of alternatives to imprisonment is to be implement and

- above all our .- attitude towards criminals must change to a more
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PART III.

{ﬂgﬁing @iscussion in this paper shows that our criminal justice

as it Stands’is not only inadequate to solve the problem of general
}1ity but it is unworthy of retention. By this the witer suggests
Turq_is every need for a radical restructuralization for this system |
has been in operation for well over a century to date, Ther?§F¥B¥?H§1
g@@{}ms been described as radical because in the writer's wisdom,
few features of the '0ld' regime would remain. But the writer is
igre of dangers of a 'blind-reform', the viability of every idea

L be seen in the light of rehabilitation of the offender, recduction
iminality and the inevitable improvement of the conditions of the

penal Institutions if they are to remain. 2“gain it would be

ous if we considered our territory as a social island having completel
‘Cnt environg and social interractions completely different and in-
jible with any other., We should, on the contraly, lock up on the
ypments in other parts of the world, borrow their successes and k=ed to
t;ning of their failures. We should try to consider the loophol-:s

{dr reforms and cover them up to be confident of the parth of rc orm

I to take. Though the parth need not necessarily be a sure and true

it need be least illusionary and more realistice

form, like every new venture involves risks, risks as against failure

}ccess,speculation of which becomes more %}fficult in such a social

b
'm like the one at hand. This can clearly:ﬁnderstood in the light of
fact that a penal reform goes beyond the percincts of a mere ideology,
ﬁ'to be translated into practice and expenditure not forgetting that
Iesultant in troduction of innovative approaches requires not only
?gicant changes in practices but also extensive re-organization and
Bitution of existing facilities and personnel. 2ut we should not adhere
out dated regime which bears no fruits. Inde>d as the utaritarian
!;ent goes, if what we have been trusting and working on has proved
ficient and unsatisfachory . to our present needs and the alternative

§ more promise and does not at its worst t ’ R T
» * show the possibility of the same degree of failure then the
ginvolved using the new method however radically different, is ovei}den
fhe failure of the present practices The new venture in our case is a
?penal reform and not simply a change in the mode of punishing offenders
avolves a trial of an Inncvative = technique of treating offenders and
prevention of deliquency as stressed in theory reflecting more fully

tof the accumulated knowledge in the behavioural sciences concerning

lpature -f man in the society.
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';, the Kenyan penal reformers would not be the first ones to

(especially in Europe and America).and evidence that some
ts of this approach have been successful in respect to certain

ders warrants continued experimentation.

7§oured cultural criteria in the world of penal reformers is

iveness and practicality but the available historical - empirical

ice does not indicate that the practices in the traditional punitive-
’iive ideology are effective- on the contraly it does provide evidence
'%ey are harmful both to the offenders and to the community, For
jfe, in spite of our severe senctences for those adults who are
»ﬁérated and in spite of the increasing number of juveniles who are
itutionalized, over 95% will eventually be released back into the
i}ityo Considering community safety and the limits of correctional
;fces, we can ill afford to continue to experience a return engagement
hese offenders. The end results have been high recidivism rates,
gestion and overcrowding in our ill-funded, disorganized and brutal
a%s. The adminstrators of these institutions from the view point
efficiency and practicality, have mxesorted . to reliance either on
%gﬁpervision or on a punitive and repressive policy which, as has
Tfohserved, results in not preparing the offender for life in the free
ghnity and in the final analysis, not protecting the community at all.
;s on the basis of this awareness that the writer calls for a more

pious regard to reforming our system.

3he very outset we should therefore understand what we mean whenever
;%alk of penal reform. Indeed, the Kenya adminstrators of the penal
mstitutions have tried to hide behind the term reform making it almost
{joid of meaning. Despite the fact thatokittle has changed in our

enal system since the colonial times and that the little change far too
ittle ¢an, atrictly speaking be said to fall under the reform blacket-

jut to feel at ease with our system we have through our prison Commissioder

resorted to calling the same things

by different names 8o as to draw
Suitable veil over the whole subject- we have cleared the house by nushing

the dirt under the bed, this kind of masking is what one Nils Christie

in his essay " Utility and Social value in Court Decisions on ounishmnet"

gCriticized when he wrote:
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'leeees Iy like so many others try to get out of this

dilema by using words like sanctions instead of punishment,
inmate instead of prisoner, attendant instead of prison
warder, single room instead of cell, and of course, first

and foremost training or treatment instead of punishment'

 is of course, quite wrong. It separates us from the core of the
We style a prisoner a patient when we do not treat him as one

1 jails schools when when there is no proper training, we employ
Z?: but do not lead to treatment that gives them a proper meaning
e an effect of versuading us to accept conditions which we would
“ﬁ;acceptedq if' the terms empioyed had been less mesleading!

‘and genuine reform must be free of stumbling over words, instead.
;;d have goals which are well founded - which put to the fromt line
%»rtant tasks relating to administration of justice and ikl harmony
]@e spirit of the time., Ruperty Crossz° is an undaubted champion in
;ild of penal reform, the writer had little choice but to respect
.%Ca of a peral reform as that which has a rehabilitative tinge in
@cgéngg%q;f puts it that " not every change in a penal system
_ioﬁld ordinarily be described as a penal reform even if it were

-

ght to make a reduction of crime Under this Rupert Cross expressés

genuine doubts as to whether re-introduction of murder and corporal

*“is due to the lack of the rehabilitative element in either forms of

ishment. On the same reasoning, few would doubt that introduction of

‘orm, Stressing on the importance of a rehabilitative element, Rupert
055 says that:-

" There is undoubtedly a close connection between the

notion of penal reform and thg.pafpsgmatory theory of
punishment. I think that any alﬂed at rehabilitation

of the offender can properly be described as a penal
reforms This seems to be true not only of the introduction
of a new penal method,; which is, like Borstal training
aimed dlrectIJ at rehabllltatlon, but also introduction
of renabilitative qoncomitants ,r ,unishment, such as thel
provision of education and voc:‘lonal t”alnlng in prison'

BUt his idea of a reform is not just restrictsd only to rehabilitation
and introduction of rehabilitative concomitzats, but he includes with a
gpecial note of importance the notble aspect of humanitarianigm. In his

own words he put it that;



'agalnst the tendancy to be little humanitarianism as

- a yardstick of PER&Ye8%: in penal matters .....e The

~ tendancy is not only ﬁg@emi.ﬁ];de injhangers and
.ffloggers (sic); I have noticed it many an advobate

of penal reformo For example it is all too common

 for people to understress the ®LEWRERYL that probation

- is preferable to imprisonment because it is more humane,
 and to eversiress the argument that probation is not

soft option on accoun§ of the magnitudés of the demands
made on probationer"

ﬂr what Rupert Cross contributes we should see to it that what
'as reformatory should bear either or both of these two basic
%f rehabilitation and humanitariarisme The writer prefers to
ée rule laid/down by Rupert Cross" which should be the test

lon plan. Any change of the penal system which does not have
5ﬁse of rehabitation or humanitarianism canot be properly

'as a penal reforme

in our minds of what we mean by penal reform, the writer now
" point upon some of the measures he genuinely feels should be
in our criminal justice system. A discussion of each proposal

‘made of the merits of taking the recommended measure in the

abur penal system not only before the eyes of penologists and
j;gists but more importantly to the public. It is hoped that by

{%e system more rehabilitative conscious and by presenting a more
treatment to the offenders we can win the public's confidence and
i'the generzl punitive policy towards criminals. We would, by

fag better results, fight against the public labelling of " ex-convic
stead draw a feeling of pitty and repress that of vegeance and hatred

s criminals,

COURTS AND THE SENCTENCING POLICY.

ntencing in courts presents a critical stage in the treatment of
fﬁ offenders. On=2 might wonder why the court falls under a paper
whose main subject is penal institutions, but it is to be remembered
;hat the importance of coherence and ®ationall approach towards our
crininal justice and penal rehabilitation. PPoper - reform Gannot be
-5chieved if penal rehabilitation is to be seen as a mere series of
‘connected events., But we mustsee it as a convict does, - as a total

Tqmﬁbmo
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,{kystemc The criminal justice system must be seen as a rounded o>
ijl, the courts who,iFEQIr ahia, determine  guilt or innocense

cess an appropriate penalty; the probation officer who investigates,
;§+oh and makes recommedations in respect of an accﬁéed; the

2 that receives and - it is hoped - correct and resocializé- - the

fyr into the comaunity and By®iadss of other institutions and processes

be seen to be the cogs of the wheel.

iie played by the courts therefore becomes an aprropriate point with
3‘§,serious penal reform. Can have full effect since sentencing

ﬁzmark the beginniﬁg of the corrective process and set the wheel

It is generally accepted and it has long been the prelogative

he Bench not only to determine the guilt or the innocence of the

;?er but also to mete out the sentence. In the past the primary
3ﬂerations in a sentencing decision have been the communitys' attitude
&he sentence prescribed by the law, The result has been an individuali:
gement by the Bench, with consequent variations in sentencing amongst
ﬂfent courts andjﬁrigdiétidﬁs;t“a Such divergence has reinforced the
inder's belief that no matter how carefully a decision is weighed by an
vidual magistrate, the end result will be a capricious sentence., Indeec
@:gistrate is figurative of the publics' attitude whenever he exercises
fiscretion in any one case. But the public seeks satisfaction from the
shment of the offender to which there is no jutisfication. As Peter
é.explains,6° punishment is aniF¥rationaly ,orx of vegeance,

"....Punishment (is) at least in part a work of vegeance

it is said that we do not make culpable suffer in order
to make him suffer; it is7nonetheless true that we find it
just that he suffero...." ’°

-9
b =
0st cases than ot the magistrates judgement reflects on this vegecance
'ﬁlimited by the statutory provisions. But the only justifiable

tence is that which does not dwell on the past offense but one which
f;a's an understanding of the offenders' personality, his background

><3 on the peculiar circumstances of the case., It is undoubted that
.. extraneous

issues

agistrate who tak~s pain of informing himsel?f of suc

the famil: background and the offenders' previous brushes with the

4

gives a more appropriate sentence, As Kirk Patrick and Mac Grath in

dr book " Crime And You"  observes;
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eees.. a desirable sentencing process should take into .. - .
account the needs of an offender; the resulﬂ;WOulﬁﬂbeviﬁdindu'
alization of sentencing based on correctional consideration
" designed 4o producéfanaecogomiccaly productive- citizen - - .
rather than a recidivists."”°

' is generally accepted by advdcates of a rehabilitative penal policy
Lithe.best judgement is that which the magistrate pronounces after a
eful study of not only the circumstance of the offence as given by
?@vidence before him but also about the offendersf persons:. This
\?policy, has been given recognitionn and attested widely by the East
ican Courts. As early as 1970 in the case of NILSON V. ﬁ the East

jean Court of Appeal sitting in Nairobi expressed the opinion that:

" On passing a sentence, the magistrate should always put
into account such extraneous issues like family background
and previous Criminal records if any.... It would be unfair
to the accused for the magistrate to ignore such extraneous
facts in favourggf directing his minds to the general problen
of deterrence!
"t should not be forgotten that matters of policy differ greatly from
;tice. The radition of magistrates is to, in an appropriate case
h as one of a criminal with a previous record, adjust the length of a
son sentence the gravity of the offence and increase it disproportiona-
;;on account of the offenders' record. This gives an' assurance that
habitual offender goes for the statutory maximai. The usual justificat!
Exuch a sentence is the protection of the public from future depredatior
ﬁhe offender and for his own deterence from committing such crimes.
}kis nothing short of morbid dwelling on the offenders past sins withou!
ing, consideration to his future needs. It is evident that our law
fts are taking the wrong line yet they are to give the sentence that
. bind the rest of institutions. However, it is in court that the
;ﬁnal law manifes$sg itself at its best. It thus becomes impossible
figure out any policy fitting our Courts' sentences to be in line with
Pehabilitative ideoclogy without a reform of the crimiral law. Infact
orm of the criminal law must now reflect the total criminal justice
tem including rehabilitation programms. The court is bound and is
g by the words of the statutes in its sentencing even a discretion
£0 be exercised within the limits of a s*atute. This is well
istrated by the ddctum . . 3iron J, in the case of SAJILE SALIMULU &%
LHSR V.R. Which he said;




§. - 66 —

~ "Punishment and penalties are prescribed by the parliament,

-f‘ not by the courts. Where parliament has provided a specific
pena.lty for a specific offender, that penalty is appropriate

~ punishment for that offence. And it is not open to a court

,g to consider whether such penalty is appropriate, let alone say,
- the less or punishment is appropriate? 10 ( Emphasis mine)

learly put that the criminal code.** gontributes graatly to bhe
practice n Kenyan Courts. Indeed, the hands of the magistrates
d by any clear and unambigous worded provisioné of the statute as

.A sentencing otherwise he shall mete out an unlawful sentence. The
question at-this stage therefore becomes, dicd the legilature while
ng such a proviso address itself fully to the objective and policy
Abilita.tion of the offender? The answer is obviously to the negative
:Ittested by the criminal code itself. The statute is characterised
pacronistic cobwebs of retribution and deterence. Sanctions have been
used as the principdl means of sustaining law and order. “here are
,- clauses mzking imprisonment mandatory, in some instances it

f,,-_».,. with the inhuman and degrading flogging. A death penalty by

ng is carried by the offences of treason, murder and robbery with
lolence, lManslaughter demands incarceratiom of the offenders for extended
» ods which might extend to the whole of the offender's natural life.

j Court has no alternative but to mete out these fatal sentences. Harsh

( - stations which sought to rely significantly upon broadly cast penal
rovisions and prescribed minimum sentences as a means of controlling
offences particularly prevalent. This is true of burglary, the offence of
\ktheft. poaching and handling of stolen gocds. These provisions
g‘dicates openly the legislature's objectives in enacting these statutes

v mely to deter by punishment. The past has unquesticnably shown that harsh
and inhuman prison sentences have not brought about a decrease in crime. In
3 ;onsequence the conviction has arisen and the recidivism rates are becoming
- gher. It is todgy accepted that the offender should rather be treated
~positively effort to rehabilitate him as should be reflected by the court
:‘orders. But despite isolated protesf.ations from the jundiciary and constant
t’blames from the academicians, there has been no perceptible change in the
attitude of the legistature towards punishment over the past 27

~ years (since independence).

The writer sutmitts that what is enacted by our legislature should
be relevant for the peesent purposes and should not act as a genesis of

misdirection of the penal institutions- 1n the reformed system. Reforms
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Firectioh should be foundedi- on the results of re-search
;nformation which shouldS€€: an end to our outdated
:fct;cea: Any legitimate sentence is that which is to be

e objective of reformation and rehabilitation of the offender

}#hd stage of reform should be the prisons. These are
_?%itutions which we most oftenly commit the offenders.,

1s are the most widely reognised penal institutions not

7? the Kenyag¢community but also by the greater percentage
?iglobal village. It has the greatesthistorical: standing

1 penal institutions, it has stood the test of time serving
varying and different roles at various stages of its

viﬂent and development. These ranged from merely custodial
:1for persons awaiting trial to agents of punitive measures
personsconvicted of offences. Today prisons are used in many
s of Eﬁrope and America as correctional institutions and some
ﬂ;ychiatric prisons at the experiemtal stage. All these &hanges
lect the reigning- penal policies and practices. Today, as has
n discussed in the previous chapter, prisons conditions and
.Etment of offenders therein have gteatly improved. In Kenya a
ast can be made as against the colonial times and the independent
A whereas, in othervparts of the world, esp?cially Europe,

Vjafison can be drawn as against the middle ages add present day.

nately, there is a marked rise in criminality and Teeidivisa in

rts of the world. This has casted grave douhts as to how far the

D
(o N

‘ean be said to prevent crime and scepticism has been express

ghe reformative

O
o}

apabilities of the prison institution. The greatest

0
re

@p has been pointed out as its very custodial feature. Sir Alexander

" It is impossible to train men for freedom in the

'son says that
3 12.

on of cap'tivity" Sir Edmund Du cane in an article to

iightly Review" in as early as 1894 observed that}”

.~" Aprison system which has no effect whatever in removing
the conditions which produce a criminal, a prison system
which aggravates these conditions, is bound to fail as a
deterrent egency, it is certain *o swell the ranks of the
habitual criminal population. And this ihat is happening

13

. d
in our mist today".



G s

the right action towards the prisor? Should we barn thep and
bout the yfgle® idea of imprisonment in favour of other non-
_fﬂﬂ@!ﬂﬁ?ﬂ?

ps Howard has the best idea of what should be done, which

" If we are to be more Successful i; dealing with the problem
of crime in the future than we've been in the past, Ve
must devise some more effective foggapgg institutional
treatment for known offenders than '~ - imprisonment,
We may continue to call the institutions of the future
by the name prisons the treatment applied in them must
be quite ﬁifferent from that which the name applies
today." Tte

ard therefore feels that we should retain the prison institution
o : describe
‘which is to be employed to =~ .~ .

institutions radically different
’3se we have today. This suggestion therefore advocates for a revo-
1?# restructuring of these prisons from their very fundamental assu-
- shaking their foundation and all superficial policies that

ns them today.

7¢ law now states that the prison shall reform men committed to

and the prison commissioners are devoted, at least by their

land writing in the Annual Reports, to this noble object; but still

e number of recidivists come back to their gates again and again. It
what penal reformers said centuries ago $till sound modern to a big

n of the public today. The distiquished lawyer Sir James Fitzjames
ns 16 held in 1852, that " it is morally right to hate Criminals"
18 a view that still holds today to a great case section of the Kenyan
fity. This population wants prison to be strictly instruments of
'ﬁent and punishment alcne. They believe that criminals should not

t to prison as a punishment in itself; but they should be sent to

}}to be punished so that one experience of them sha3l deter him

gver committing crime again. But view is neither enlightened nor

tive to meet violence with violence, destructiveness with destructiven
»}ion with aggression - Nevuertheless we in Kenya still continue

7ing half -crazed murdererc by breaking their necks by hanging in

me of law and order,
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learly evident that the public might find it hard to buy the
HOf criminality and deliquency as questions of training and

ent rather then punishment. This public opinion finds it

f;illness primarily with physical illness rather than weakness
lial decadence. The reformers must fight against this general
gVe policies and the public apathy if they ( reformers) are
7%6 recognition by the masses and the politicians - this is one
i&hat is quite delicate because crime must always relate closely

ﬁﬁlic opinion since it is closely defined by this opinion.

However the write recommends that it is is the right time to
B8 the public is now slowly taking a different and a more
ightened view to some behaviours notably drug addiction, alcoholism,
”;exuality and the chronic petty offenders together with some
é.otic offenders - the feeling of sympathy has been more frequently
:jssed as opposed to that of hatred and revenge towards an entirely
Lﬁtary activity in which any one at any time might chose tojoin.
treforme;s should drive the public towards regarding criminality
t as a conscious act of hostility towards the society but as a type
iﬂ~viance arising, at least in its persistent aspects, from a
‘wisposed,and handicapped group of the society. A group composing

4 . ) ’ : .
' persons who cannot lead their personality. It is a social group in

.%d of treatment:- of psychiatric or medical attention or guidance

@]o the new fileds of work and opportunity where it can work in harmony

jith conventions and behaviour we all accept.l

The most immediate problem is that the Kenya prisons as they
tand today sadly ressemble hospitals or a correctional institution in
which the few proven methods of treatment available are applied to
ngmall propo rtion of patients who need them.l8 This problem is not
jﬁnly a local one but as D.L. Howard informs;

"it is almost unbelievable that in 1959 the majority of
English prisons should have not a single psychologist on

their staffs, nor any any on who had any formal training in
the social sciences'19
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PRISON STRUCTURE AND DESIGN:

Most Kenyan prisons today stand as they were constructed by thé
%uloniaiists, these structures do not only look bizzare, urgly
f}d hapharzadly designed but also brutal and scaring. These
buildings were constructed during times when the aim of the

,i" inistration was to deter and oppress the prisoners. As had
been described, the highwalls, the alarm system and the
ﬂ*rs and infact the whole design was for the well calculated

s of appression and safe-custody of the offender. These buildings
e etely incompatible with the new methods of treatment of their
ts. The professed goal of inculcating self-respect and a sense
ji al responsibiiityZO Cannot be carrigout with success in

: es designed for the very contrarly purpose. Howard on '"English

ns" observed the same problem:

"None of our existing 'closed' prisons (sic) is suitable

for the practice of really modern therapeutic methods.

None of them is a place which by its very shape and internal
arrangement helps prisoners to overcome their resentments and
gain their self-respect. The huge impersonal blocks of cells
where the individuaélis always by the overpowering sieze of
pie structure ..."

ones but this argument does not hold much truth in view of the fact
_;ﬂme very Britons build the local prisons and over and above all it

 } d to present a better picture of the small dimly 1lit and stuffy

5s which, though originally designed for one inmate may be occupied by
“many as three inmates. The cells are heavily ridden with an atmosphere
ﬁ“sfody'ahd isolation from the free world. Neither can we with ease
“iaccuracy describe the open and military-barrack-like halls of residence
;l ort term prisoners in the medium security prisons as really a

lerapeutic design.

Little doubts can be cast on the suggestion that the highwalls

'Qch surround every prison in Kenya only serves to exaggerate the feeling
fklisolation from the rest of the society. These thick walls have surely
'@tlived their purpose and nothing more than a wire fence is really
necessary on the boundaries of most of our prisons. ‘The number of

‘offenders who are wundoubtendly dangerous to the public can be confined
to only a small part of these prisons. We should aveoid making the prisons

_ﬂook like impregnable fortlesses as this very idea makes the staff develop

an equally" fortless psychology'"22.
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g their concePtration to security, the characteristic

}1 lockiné and unlockinz of doors and the steel gated,
@ing and recounting hezds to make sure that no one has
f;er the wall and the real purpose of the institufion is

to a secondary level.

vsis wrong in principal to put new wine into old wine skins

se the new methods of treatment can only be attempted in moder-
,?hstitutions with buildings which respect the guality of the
}ual by being atteactive to the eye, modern and as normal in
rance as possible-~ they should be buildings which the occupant
’Lt to be recognised with., However this does not mean that
?hould be as posche as a hotel but they should not be grotegue

'
gtures of scheme.

‘The new prisons should be small in scyle and designed ( the
rnal partitions ) in such a manner as to influence positively,

pkgree and quality of the personal relationships both amongst

i'taqtly, it is the only way we can have a small group of inmates
eh we c=n possibly make a true and meaningful segregation &f the
fierent. types of offenders making it easier to conduct an indivi-

§l treatment under close observance,

BPRISON LABOUR

}.Whereas the inmate community should not be let to lie arouad
;idle, the prison administration should avaid to give out cheap
and hizhly monotonous tasks which are boring or laborious and
degradi:g hard labour which is both non-purposive and unskilled

as is today usually directsd by courts in sentencing.
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§ §ubmi¥£s that such clauses should be_repéated henceforth.
e.work given to‘the inmates should not be of a nature or
 will interfere with definitely rehabilitative aspects
i%rainiﬁgo It should preferably be a type of work that can
{Ethout loss of self - respect. However, it might be

' ly impossible to give work that is skilled =znd purposive
:fmésg suplementary work given by these authorities =should

calculated as closely related to the individual ment=l and

wn labour for a living.

il

(ext in the agenda is the thorny issue of payment of a remune-
{;for work done, thérwriter diviateé.from those schools which

}ie for a compe£itive pay of prisoners favourably comparable to
f;orking in the outside free labour markets. This is because,
~&soners production cannot be equally competitive in the free
market as those produced without, this mainly because the

{ﬁsed are less efficient and secondly he should partly meet his

?f up keep, Neither does the writerrecognise himself with thoée
rvatives who argue in favour of a meagre pay of prisoners as is
oresent practice. This kind of a pay is miserable and discouraging.
gitérséubmittslthat:prisb;ers should be paid at reasonable rates-
{tly related with their basic necessities for a comfortable and
;pic lifey; for instance the pay should be able to meet the cost
ﬁﬁacco for smokers, shaving creams, %tooth paste, scap, underclothes
’Fﬁilet needs; etc. This will help to restore self - respect and

self - image.



available in an easily accessible prison canteen.

IMENT OF THE OFFENDER:

cho the previous chapter, inhuman and degrading treatment
ﬁ;en the daily experience of the prisoners. But this has not
gght about the desired detterrence of the offender, ncither
it brdﬁght abcut a decrease in crime. It is today widely
spted that the prisoner should rather be treated positively
an effort to rehabilitate him. This view is being adopted in

ny parts of the world and the prejudices on the past have to

imeat extent been replaced by such a positive approach. A

gientific approach to this problem of criminality has gained
_bularity and in consequence the concept in respect of treatment

3f offenders must at least be forwarded on the results of research
an¢ reliable information. Firstly a newly arrived offender should
‘g'thoroughly diagnosed. Relevant information as including his
family background, his working history, his schooling, his general
1kisposition, his previous convictions or mere brushes with the autho
}ity etc should be explored thoroughly by a social worker of a
 $emarkab1e experience, with the help and not reliance of the court
’i}ileo o This is to establish what can be termed as ''case history"
From the case history record's analysis the needs of the individual
iﬁnder should be established and an individual training plan or
Qﬁtment plan should be drawn. This plan shculd be used as a device

) helping the staff to focus on efforts more preciousely on those

-fﬂntified problem area of the personality or the social maladjustments

hat were ear-marked as most closely related to potential recidivism
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8 obvious from the foregoing that it is from the'case history'

és that the possible problem areas should be identified.

4
1l

tifying of such problem areas can be simplified by having a

5;ettled list of hypothesis which is to waork like a P.H. Chart.

f;& should however, be closely linked with the kﬁown theories of
1;?ausation and their specific variables. Thus, some important

;ts like family ties and the degree of stability, work instability
ﬂﬁr disafisfaction,pleisure and personal associates, educational
inments, personality and psychiatric difficulties etc reflecting

_}S theories should be included. Those requiring special attention
.fd be identified, for example, those in need of intensive psychiatric
Fosis, those in need of medical attention like the drug addicts -

_;épecial attention should be accorded on individual basis.

;FThe treatment plan should be free of bias on social and economic

onrk concept as has been evident of the present prison system -
:;should be given for individual psychotherapy of every offender but
g;rence should be given to those whose case history points towards
“;chopathic disgrder or a fairly persistantdisorder or a disability

1&nd resulting in abnormally aggressive or seriously . irresponsible
Behabiour therapy for established psychotic offenders should
peflected by their training plan possibly under cases requiring intensiv
It should be noted that though the training plan should be
only after being clear of the beststrategy of intervention, it should

— et accommodate
pbe so rigid as not to any new development.

, A
IPRISON STFF:

The charged role and structure of the prison definitely needs a
BStaff with a new and fitting understanding. This should be a staff
pall set 7>r the goal of rehabilitation and reformation of offenders

bnly. The preparation of such a s*aff in terms of training also needs
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; d go a long way to avoiding the ranking of the uniformed

3 . . . rigidity
§ of the prison society with the usual- . . of conduct

cision making°~ The modified regime needs a full minded,

r flexible and industrious staff ready to recognise itself
Okl
the prisoners in order to bridge the gap between the inmate

unity and the staff.

:?}y the most far reaching measure to break the prison sub-
ure ig abolishing the uniform of the prison staff. As long
{ﬁa staff is in a completely different and uniformed sttire,

v will tend to form a different social group from. that éf the
:;tes. Tt would also help toc¥eate 5p air of coolness in the
rison stimulating to weave a more dynamic social structure and
iln help to build up enthusiasm on the basic philosophy of the
lodified regime of the staff in the transitional stage. ©On the
complete take over,; the cross seétion of the prison staff should
show a highly qualified staff composing of Social workers and
;sychiatriﬁts of a2 wide range of experience. The prison institution
should present a really challenging place for any devoted and indust-
frous social worker and psychatrist. To cre ‘e the much desired
interest to attfact such a personnel, there should be established

‘a close link between the prison department and local universities -
 prisons should form a field of research in criminology and penology.

healthy

A co-ordination should be encouraged as between 3&cademic
P researchers and prison administrators, this would go a long way to

‘evolve helpful literature which is at present scaree.
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still in its embryonic stage. The end results have been

, | 2h

1 failure or miserably low positive resultse. It has been
 ?quently mentioned that one of the most urndesirable conditions

our prisons is overcrowding. This overcrowding can inhibit

~ build up such ideal prisons.as is suggested and secondly, the

_vdesired inmate - staff ratio would be disrupted.25 The penal
, 3

reform should reflect a policy that encourages the use of other
non-custodial to curb criminality for reasons which the writer

*
feels merit remep tioning The first and most obvious is to
minimize the suffering of the offender. The prison even in its
refsrmed form involves depreviation of the prisoner's liberty,
LT dent thought and action of his work and remugeration and
the consequential suffering of his family and other dependants.
The sgcond relates to.training, indeed both psychotherapists
and Social therapists might find it hard to make some important
- observations and evaluation of their work if they worik tehind locked
doors. In order to allow such evaluation for thoée committed to
prison must have suitable case in corporated in tﬁeir training

plan, a pre-release programme which puts them in an almost free
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'ﬂion whereby they can go on théirrdaily work freely and report

]

.fopment as it has been in practice for years in Grendon Psycﬁatric

3 2
son in Britain 26 and the Dover institution in the U.S.A. 7 )
. Though Alexander Patterson's statement that IS

.t The problem of winning political support is digcuseg under

3 F 4
" Probation Service.

.
4 »

.'f6f finsst offenders who show no sign of being criminally

osed except for being circummstancial offenders. Such offenders
l;uld not be within the percincts of prison for the reasons that

}b well meaning objectives of the prison institution cannot have

!

;y impact on offenders who need no reform.

ALTESRNATIVE MEASURES:

With the repeal of all statutory provisions that ties the
court's decision makxing as regards sentencing ( The mandatory
clauses in favour of imprisonment ) and all punitive policies
that encumber the discretion of the magistrate, the legislature
sho1ld direct the judiciﬁfy on the alternative should form

a ;leasant range beginning with some of the existing measures

which are presently under used and introduce new ones, of

3 T st AR a
GEeLXOErations un vwoeomme-

course after a serious research and
da'ons made preferably by an #lect probe committee or the law
ReZ~rm Commission.
a2 writer end3vours to provide some of the alternative
Y
5 24

measures whose use could/intensified, coupled with a correction

of existing or probable weakness.
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SROBATION SERVICE:

. il
¢ ‘ . ; o
The courts should make maximum use of the probation service

hat is already existing. Despite the fact that the probation

g%tem was introduced with much enthusiasm back in 1946, the

29

P '-
robation of offenders Act

y
Ry

fo the public and quite unpopular with courts. The reason

has remained largely unknown
e . understood . . . s .

behind this can be . if consideration 1is given to

the fact that during the times it was introduced: in Kenya and
and even up todate; there was and there has been nothing that
a&é happening within prisons which can be termed as treatment
oroper- the purpose of the sentence whether long or short has
always been to deter., Secondly, in the 77 7:l of what the writer
regards as widespread punitive policy or public anxiety about
A s . i '."ja'

crime, alternatives without a deterrentz -~ may not have been
politically popular as genuine alternatives to imprisonment -
hence: the probation service proved gquite unfashionable since
ﬁf lacked the deterrent valueas

Thirdly and perhaps most important, in these circumstances
it would have been and it still is hard for the goveéﬁent to

/

Justify a vastly increased expenditure on "itreatment” o

m
o
=]
£
©
o]
e
@
H

-~

4

on measures which were undoubtedly gencerally regarded as soft.
i Indeed, expenditure on controlling crime is not in competition
- with expemditure on social services where those who have offended,
" a clientele with no political power, conslstently have the lowest

B~ <
priority. In political terms it is not so surprising that the

» repeated claim that intensive social work is far less expénsive

& than imprisonment still falls largely upon deaf ears.
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On the con%raly, the probation service is one which promisés to
Qvide within the community a degree of supervision, contrcl and
scial aide It is one in lin é with the enlightened pollcy of rehabi-
i‘ ii:bo;‘.namd reformation of the offenders. The 9099%&%9?§=attached to
.é'probation order makes it one which is strategically placed to
';hébilitate the offender and to socially adjust him while at

fberty. His probability of being cut off his family and friends

or loosing a job or mlnlmlsmng his chances of getting a job in future
are minimised almost to zero. The probation service is one which can

deal with a wide range of offemders as has been observed in Britain

thus it should be put to test in Kenya.

Unfortunately, the probation service is faced with a host of

problems almost completely crippling its service; it is one in great
want of attention to alleviate some of its problems barring its staff

from readering services in the proper manner, foremost the probation

gervice should be up graded to the noble service it is supposed to

be. The personnel should be a highly qualified and most devoted social

gl

-

workers and psychiatrist able and willing toclinrl with a wide range

pf an of*en unwilling clientele of course for a good pay. Mobility
vi MWa nost lMprnC“‘”ﬂ-’*Pu’x of the Sevviee

B one | therefore the government should avail cars to every probation

wi*h which to make to the offenders. Th obation officer neceds

@

to be avare of the details partaining to the social environment in
Which the offender operates. The staff should not only be increased
the increased demand of the service, but also the vrobation

should be spread out fairly in the country to czter for all

The probation services is also strategieally placed to nndertake
the needed after care supervision to those offenders who have been

eleased from custodial treatment and make an appropriate feed back
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json administration. This is specifically true of those
whose term of imprisonment ends before the prison admini-
| is confident that the offender has completed his treatment
ning plan successfuly or those whose training plan has been
lished successfuly but their term of imprisoneht is yet to

( this jurisdictidn: to release/%gﬁdition for both cases

‘be provided by the reformed legislations ). In these instances

Phe other overwhelming advantage of the probation service is the

l%ablishment cost especially when opposéd to the prison. The

éimloffice need not be more than a2 normal residential house in
;divided into small rooms to serve as the offices which room

gi be occupied by only one officer for privacy - there should

pbe a library, conference room and a psychiatry clinic. No

tel expenses are mecessary neither is a large staff comparable to
of prison necessarfo This makes the probation service, even in

éxpanded statey one which should be within means of a third

1d couniry like Kenya.

arropo T nT AN MmN AT
BUSPEDED SENTENCE:

This is a measure whereby if intrcduced, the court mey suspend a

prison sentence of pre ferrably not more than two years for an opera-

my
L

i itionnl period of say between one to two years. he prison sentence
is thus not to be activatad unless the offender commits another.

imprisonable offence within this operational veriod - if st

ch an

{

offence is committed then the suspended sentence should take effect

unless the court thinks it would be unfair in view of all circumstance

e
&

N

\

including the facts of the subsequent offence,
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pended sentence is best to be understood by the recipient
;equences of re-offending are known and certain and it

ason that its advocates thought it would be a more effective
f:r Leo Pagé and Sir Brian Leighton the strongestadvocates
};pentence e argued that the suspended sentence should
“.form of mitigated imprisonément rather than a new form

todial measure this was supported on the grounds that
gdditional deterrence to imprisonment and not a replacement
The suspended sentence has on many occessions been

" Sword of Domacles". May

"

; where it is used, its use would allow coudrts to avoid sending

bY annoucing @an imprisonment.

rather obvious advantage is that it is more humane and economical
which can be invocked conviniently on first offenders who have
itted a misdemeanour. As Sir Lgighton in his memorandum of Royal

jission on the penal suystem submitted;

Y As some 80% of first offenders neverreturn to prison
the suspended sentence must be equally effective as
a i terrent 75 ith little cost to the state in majority
i A

of cases

¢ 5 . .
Stly, to avoid confussion of the sentencez, it should be realised that
suspended sentence is not be used as an alternative to other non-
ustodial measures but only to imprisonment. The words of the court of
L3 (@0

ipeal in the case of O'KIZF. 6 should be taken as an authority.

the court emphasised that before arriving at a suspended :=ntence:
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" The court must go through the process of

eleminating other possible courses such as

absolute discharge, conditional discharge

probation order, fines and then say to

itself; this is a case for imprisonment, and

the final question, it being a case for imprisonment
is immediate imprisonmegé required or can I give

a suspended sentence?"

COMMUNITY SERVICE ORDERS:

Accomunity service order should entail, with the consent of the

#
g

offender, renderihg of non-payable service to the community

during the offender's free hours. This order would be most appropriate
td young offgnders between the ages of 16 years and 21 years who are
convicted of an offence punishable with imprisonment, The order sltould
give the details as to hours or days of service spread out within

a given longer period say 46 hours of community service within one
month. A probation officer supervises the order - the task may vary
considerably but it should be of a practical nature, depending on the

.2 offenders age, phgical abilitieé, occupation and/or skills.

A break of the order may result to the offender re-appearing before
he court during which time the court may either order for continual of

e order, re-sentence or fine the offender, ‘

The community order has two major merits namely that it gives an

fportunity for constructive activity in the form of personal service to the
pmmunity - this may also be viewed as a reper ationto the community,
condly there is a high probability of a charged out look on the part

f the of fender.,



ﬁwocess of reformation may sometimes be effected through

{ 1y different angle from the foregoing. Usually a great
1:offenders are consciaus that they have been acting wrongly,

1ty consciousness may arouse a 'serve me right" feeling which

;dependent and impartial body. Such a body e.g. the court,
ﬂhe.guilty consciousness prodormingnt by calling attention to

A act and 28
ydness of the -2 - 1 by the same words condemn the offender.

?his carthic process whereby the offender is brought to see his
| errors may quite effectivei& reform when coupled. with a fine or

ﬁpensation order,

A fine can be quite effective on misdeneanours whose sentence is
;fixed by the law. It can be practieal specifically on traffic
?nders and indeed, in all strict liability offences. & fine should
irally not be coupled with imprdsonment but in default it should be
5§1ed with community service order. A wealthy person should not be
lowed to avoid a custodizl sentence merely because h? has means to pay
?eavy fine. The merits of a fine ar; rather obvious and acceptable
frst is its utility as a considerable source of revenue which can be

Bed in support of the penal institutions. Secondly, it is flexible

nd seem to combine elements of both reperation and deterrence,
Compensation orders entails reperation to the victim of criminal
ictivities. This has the advantage of incerporating the victiﬁ instead

pf making the litigation "a. one sided activity,
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1e same as a result of the offence. The compensation
‘refore allow the'victim a simpie and effective

ning compensation from the offen@er-without resorting
jfi;; ahd.time consumingciYii of litigation. These
Lgnamely fining and compensaticn of victims can be put
or the very purpose of arousing the predorminance of
';giousness without efforts to arouse the deterrent

}iem to the offender through a good worded judgment by

s list of possible non-custodial measures should never be

Fid as exhaustive but ?rovﬁded the new alternative proves

fficient and promises better results it warrant experimentation,

THE FUTURE:

rrBut one thing is certain; thét although many difficulties are
- due to lack of knowledge about how to help offenders many

- more would be removed at practical levgé if there were facilities
. for doing what we know could be done" ¢
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