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I N T ROD U C T r 0 N

Between 8th July and 30th September, 1985 I underwent
clonical programme at Machakos Law Courts. While there

and sittin~ with the Magistrates on the bench, r witnessed
many weaknesses which r felt made the proper administration
of cricrinaljustice difficult. Th t in turn prompted me to
inve tigate further on the adm°nOstration of criminal
justice.

MY main or primary aim in writing this work was to
expose some, if not Rll, of t~e wc~knesRes th3t hinder
criminal justice in Law ourts. The beconctary aim, however,
was and st °11 is to ass'isti tl-JoReother La ryerf'who may be
wishinr;to join the bench to have a picture of vhat they
are likely to encounter and devise t~eir own methods of
discoveronF some 0 th we.knef"Gs or ~ailure that may have
occured before trials co~mence or ~t the trials.

To that end, I should emphatically stress that even
though my vcr-k r-eLates to I <IC akoc L!l\l Courts, this s1.ould
not be t nken to menn that thee-e problems of justice are
peculiar to chakos Law vourts.

OwinF to the specific circumstpnces of the programme,
r could not make a well detailed or close examOnation of
certain aspects of the nroblems facin~ admjnistrption of
crimonal justice.
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This was largely due to confinement to the Law
Courts for clinical programme and lack of access to the
best information on the subject covered.

Again due to distance and finand al expenses involved,
it became practically difficult to travel to Machakos for
more than two times to research. As a result, it became
necessary to confine myself mainly to the data obtained
duxonS the period of the programme.

It further explains why this work is limited to
matters of administration of criminal justice bet\ cen the
commission of an ofen~e and the time when n accused
nerson Os sentenced.

Chanter one embraces the ac'm;ni str-at !on of or ominaL

justice f,p.l1craly. Here, thp.re qre two-topics all of
which show how different organs are jnvolved in the
administration of criminal justice. .0 ~uch so that at
the end ~f the chapter, anyone who has any "i ncr to do with
the Lal can S8Y t~rt justice would be done if -11 thOs Os

one in respect of an accused ~er~on.

Chapt e t\,lO ho .revl'n-.,tries to show how ar'lmi rri stration
o cri.minal justice ha fqiled in I1achakos Law Courts
owing to some iden ified weaknesses in thoqe invo_ved in
the administration of crimi.nal justice in the saod courts.
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ADMINISrt{A'rION )W C UI1UL L JU TICt::

C 1

Ph TRIAL PHGC.uDUlili.

This ch pter attempts to outline how criminRl justice
is administered in 11agistrate's Co ts and how di f'ferent
orF,ansplay important roles thereof. Those or~ans for the
urpose of this work are: The Police, Choefs and Sub-chiefs,
dmini~tratio Fo ce, Kanu Youthwin~ers, Prosecutors,

I1a°strates and robation Officers.

1. POLICE:

Administration of criminal justOce co~. ences when an
Offence (cslled crime) is co ~itte~ or su nected to have
been committed. rrnings may be set in ~ot;on by a complaonant
reportinp-the com'"'1°ss1.onof the of Fncp to the Pl")liceor by

olice Off';cor who may have been at the SCE ne of crime. It
may also start if a Police Officer rea~onably suspects one
to have cOTImitt~d or to be about t~ com ,it a c ·ime.

~hus the Police ~orce becomes vpry c !ial in the whole
1rocess of admonistratOon of criminal justice. Cap. 84

establishes the Police Force and sets out its f'undamentia'L
unctions. ,:ectjon 14(1) of the ct provo des inter alia

that:-
"The force hall be emuloyen on Keny for the maOnten~nce

of Law and order, the preservation of peace, the
protection of life ann property, the prevention and
detection of crime, the enf'orcement of all Laws and
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regulations with which it is charged".
Section 15(2) of the Act. ~oes further to confer upon the
Fol'ce ~rce ore powers anc duties thqn the precedin~

ction. 'rtue of this secti n:-

" ry Police Officer Rhall pro~ptly obey and execute
all orders anr' war-r=nt s lawfully issued to him,
c llect and communicate intelligence a~~ectin~ law
and order and take all steps necessary to prevnnt
th commission of offences and publjc nuisance, to
detect offenders and brinr;them to justice and to
anprehend all perrons whom he 's le~ally authorised
to anprehend a~d for whose annrchens'on sufficient
grounds existll

Normally, the appre~ens~on or rre~t -uapec t s is
accompanied by invecti~~t'on of the of~pncc nlle~ed to have
been commi.tted. It's the nuty of the Pblice Officers to
c rry out these 'nvesri~ations. Investigations into any
all ad offence is necessary for the purnose of determi-

n whether the suspect should be charp;edviith that
o fence.

It is even more imnor-t anr for the Prosecution during
the trial of an accused pereon in deterr jning his ruilt.
It this point, 't is i~nort~nt to stress thqt the success
or failure of the rosecution case depends very much, if
not solely, on the evidence avqil~blet vh'ch evidence is
gatheren by means o~ investip;ations bv t.e lJol'ceOf'ficers•

..
The investjgat i. officer is reauired by law to

perform his aut'es _igently and honestly and to t ke
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all necessary measures to ensure that proper evidence is
obtained. On the day Police OfficArq graduate from College.
th y take an oath to the effect that they will be
obe ient. owe aIle ence to President and do their utmost
to preserve the peace and that wou'Ld subject themselves
to all Acts, orders and regulations now or in the future
in force.

This is contained in the Po ice (Amendment) Act3 which
provides as follows:-

"I ••• do hereby swear by almight God
solemniy and s4ncere y affirm

th t I w·ll be faithful and bear true allegience to
the President and the Hepulic of Kenya during my
servece in the .b..efYaJ,)olice,"orcethat I will at all
times as a specia ~olice Officer do my utmost to
preserve the peace and prevent offences againRt the
peace; that I will subject myself to an Acts, orders
and ref;Ulations now in or in future ·n force relating
to my service duties of a Police ~~icer according to
Law \Iiithout fear, favour, af'f'ectri on or ill-will".

Thus a Police Officer carrying out any investi~ations
is subjected by the oath to the :;"01·ce ~eP111ations4 by
virtue of the Police ( endment)Act. wh·c~ rerulations are
branded "offences ap=tinst discipline," ~egulation Yumber
~ requires nIl Pol·ce 0 fic~T'S not to be ne~lif"ent or
idle in the performance of the·r duties.

It follows that whenever any Police Officer ta es up,
or is directed by his su eriors, t carry out any inv sti-
gations in respect of any aIle ed offence. he has to do so
with the utmost exercise of care. He has to make sure
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that every relevant evidence that may be useful to the
prosecutor duringthe trial 0 the accused or to the Police
O~ficer in the ~olice Station for the purpose of charging
the sus~ect, is carefully taken.

As per Regulations numbers ~6 and ~7, 5 no Police
inspector or subordinat , should, unowinr,ly make any false
accusation against any other person or unowin ly make any
false statement ~fecti.ng the chR.racter of such erson or
wilfully suppress any material false, Althou~h °t is
expressly st. ~~ the e regulations, it is imnli(~t at
in any investigation Onto any alle~ed offence, they are not
at any time supposed to suppr _Sany material facts whoch
would render impossibJe the acministrA.tion of cr; °nal

r~terial facts .y take many forms e.g. any statements
obtained, anything seen to have been done or omitted to
have been done, anything left behind by the as ailant
(offender) or any other thin~s connected with the offence
under investi~atOon.

Regulation number 416 makes °t Rn offence to contra-
vene any of the Regulations enumerated or conterplated by
"The olice Itegulations" and any ~erson guolty of any act,
conduct, disorder or ne~lect to the preju ice of ~ood
order an~ dOscinline, not hereinbefore specified, shall
be
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be guilty of an offence against discipl'ne.

Two things are discernab1e rom th's Re~lation:-
(i) That it is a summary of the whole Part II of the

Police egu1ations.
(ii) That Police He lations as enumerated therelnder

are not exhanstive.
It follows that Part II and particular y ~e~lations

number 41 is very broad and as such not all of ences or
conducts a~~'nst discipline are included therein. It can
only be said in a terse statemp.nt thqt - All dut'e8 in
respect of all investi~Rtions should be dischRr~ed dl1i-
gently and honestly.

Tfuile all this is ta~inE 1nce, the accused's in
Police Custody or at 1ar~e. In thp case of the letter if
the investi~Rtions lolice Officers or Officers has/have,
having complied \>lithall the above requi.rements, come up
wit concrete evj ence trnDl'c~tin the u~ryect, then he
(the susp ct) is arrested and taken to Police ~tation for
charge and caution.

If the suspect is already under arrest, he is there-
upon charged. It should be borne in mind that on either
case the suspect should be charged with the rir t 0 fe ce;
that is to say, the charge should be compatible with the
evidence gathered during the investigation.
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It is however less important here to say that if no
reasonable grounds are established as to why a susp.ect
sh ul be charged then he should be set at liberty.

D ADMINIST1ffi-TIVEJLICE:
Close y related to the institution of Police are the

Chiefs and AdministrRtive Police. Differences however do
exist between the former and t~e later two. lhe forMer is
more detaile~ Rnd elaborate when compared with the later
( dministrative Police).

It is also wise t tre~t them differently here as
administrative Dolice work hand-on-hand \'rithchiefs and
can be called Chief's •gents.

In terms of rluti.es,hO'ever, ad;ninistrative Police
Officers can be aid to constitute the Lowe r echelon of
the olice /orce generally. This is becausE'!the Law does
not require them to perform the very detailed tasks such
as charging suspects. If a vthing all they do in practise
is to arrest suspects, thAn hane them over to t1e )oljce
pronerly so called.

Can. 1287 establishes the institution 0 Chiefs in
this country and section 2 of the ct. provi<es:-

"In this ct, except where the Act otherw"se requires
'Chiefs' and'~ub-Chiefs' respectively mean the
persons appointed for any area to the Offices of
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Chief and Sub-Chief respectively in the public
service."
Cap. 858 establishes the institution of the Admini-

strative olice and section 8 of the Act. links t m with
chiefs when it comes to the exercise of duties. As per
this section,

lvery Officer shall:-
(a) when called upon by any Choef or )ub-chief,

assist him in the exercise of his lawful duties,
(b) obey and execute nromptly all orders and

warrants lawfully issued to him by any
competent authority,

(c) preserve the public peace, 0revent the commission
of 0 fences an anprehend ~ll ryer~ons in respect
of whom he holds a valid warrant of arrest."

It is clear from this sectjon that apart from the
statutory connection that exist between ad~ini8trative
Police and 0hoefs with Lub-Chiefs inclusive, the duties
they are requjred by the Law to perform are generally si-
milar to those confered upon the Pol.i.ce Orf; cers properly
so called. It follows that; everything sai<1with rep;ard
to the exercise of duties by the Lolice 0 f·cers apply
equally to the Administrative Police Officers. ~he only
two rea~ons why they should be treated differently here
are:-

(i) as already sa d they constitute the lower echelon
o~ the Police Force,

(oi) er s.a of Ca • 8 9 they work hand-in-hand
h1efs and oub- hiefs.

It can be argued that, since chiefs and sub-chiefs
represent the executive at a very local level, the Admini-
strative Police work at such areas.
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Section 6 of Cap 12810 confers powers and duties

contained in the Act upon chiefs and sub-chiefs. The
section provides as fol1ows:-

"It shall be the duty of every chief or sub-chief
to maintain order in the area in respect of which
he is anpointed, and for such purpose ~e shall
have and exercise the juridiction and nowers
confered up n over persons residing or being
within such area."

The Act infact conferes upon the chiefs and sub-chiefs
a wide r-ange or power-a, l.'heywork as ad-ri nt stn-a r-e in
the areas to which they are anpointed and can make orders
to be obeyed by the persons residin, or bein~ within the
local limits of their juridiction. Contravention of any
chief-made-orders attracts cr-i minal penalties.

As for maintenance of order, they are required to
work within their jurisdiction. Here, a chief has powers
to arrest or issue warrants of arrest in respect of any-
body who disturbs the good order or in breach of peace.

11 this he does with the said administrative police
actinr,as agents.

Since S.8 of Cap. 85 requires the administrative
policeofficers to obey and assist chiefs and sub-chiefs
respectively in the exercise of their duties, it means that
once a chief or sub-chief receives any information that one
has committed an offence, he can dire~t any administrative
officer to arrest that person. Sub-section (b) of the same
section mitigate the injustices that sub-section (a) may
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Cause by requir'ng these adm'nistrative police officers to
obey and execute promptly those warrants lawfully issued
to them by any competent authority.

In nractiee, " any competent" authority means the
chiefs and the sub-chiefs.
But the question remains, when can we say that a
warrant is lawfully issued?

would it suffi co that a war-r-ant emanates from a superior
officer regardless whether it is made mala fide or not?
'or the Law to achieve its goals it should be said that

the requircrn.entis that only those warx·ants executed bone
~ should be obeyed.

In practi.cet when a suspect is arrested persuant to
th powers confered by the chiefs authority Actll, he i
taken to the chief's offices and subsequently handed over
to the police officers for charr-;erind caution. Bo the
ev'dence gathered by the chief ::Indhis administrative
police officers becomes very v:i.talin the nreparation of
the cha ge ann even durinr- the trial of the accused.rhat
way, chiefs, su -chiefs and even admini.strative police
become very vital in the ad~inistr~tion of criminal
justice.

It follows that any negl'~encet misconduct or bad
fa'th: in the performance of their resnective duties can
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follow -
"(L) to ork in cLoses'tco-oner-at i on l:r~th branch,

ocation/ward, sub-location/area committees
to ensure the success o~ tho n~licy and

r e the un·on,
( i) they '1.have no orir:inal power of exoenditure

but shall be ,iven ~unds by the branches in
order to enable thel!lt futfil the·r ont·est

(1 .) they shall or~8njse ~elf-helpt voluntnry work,
yo th rRI ·es, sports, and or~~nise meetin~s

i ed at increa8in~ thp.partY'f6conciousnesson..•.youth in the ~Jistrict.If

n practi.ce, how-ever, the v i evl h ld by th se in Hon,

hot s v p seems to hold water It is now a co ~on
pr ct·ce th t the ~amJ Y ut w·n~er's mqjor t sk is to ~ssist

th r s cial evils

ctualy, in thp.t c pacity the sai.d aoI'OU ha'"'powers
ost sim°lar to those exerciseri by the olice ann c~n

t or arrest any p.!'son if ojr.ected to cioso ior'llally
it· t air Leade s v ho cli re~t t;"'f'\TTI to nc t , I10st of the
t' e they arrest "offenders" FIn' tie them UP in ro es th.n
h nc t m over to tho police or char-ge and cmrt i.on

ce a suspect is taken to tr.epol·cc ctation ann the
police ficer On ch r~e has evaluated all t e aterial
avid nce gathere a ainst him, the latta ~ all racee to
pre are a char"e an;ainst the suspect. The process is long
and may take many forms e.g. the comnlainant or any other
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w t 9nt i.n""or nt' ~n' reg ct of the 0'" !:'nnce

i t requ'r d to come f rwar Flnr1 nake at te-

th • 11~i' n off snce f r any per-son to

1 t

excuoe1?

. h th B 1:' out nm nt " ithout r-e s nabL~

o th t t} sho 11" be CHU . tone'" • .h· C" a c shere

t

"'').' , (~)

II !'1n,v ntn! r-, nt ml dp to
v uch prpon •..SUA .ctc Or havi

"in of'.f"pncpor n t, b t, before r.cording
t (':rom a f.'!" on wh ~ auch n lie. or r ic r
':0 cha Cl"e r who h re 1 on ('h:1~'''''' \ th
n o~"'" cc, the pol'ce nhall warn such
ny . t,·t"fH'1ent wh ch II n b~ l'PNH'( e y

v·dpnc."
er.e it '11n
110 :-

'pr.ovided that nny such . '-itfi: p.nt~ ~h!.\'-l, wnenever-
nile, r ~o e~ in wr1tin~ ~n~ q~r~ed by the

per on m!lr: ng it; a: t~r it has been read to him in a
1 ngu co ~!ll'l"'hhe u ~erGtan,.;lr.l !lnrl re has 'leen invited
to m c rrect' ons ho Mny .Ii cc;h. It

n ~o w~sh to m~ e ~ .In'p ("'0 ,
i" thi happ A, the sect; on ::>8 or thp evir'(>n.o •ct18
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b comes operRt"ona1 and by virtue of this section no
co es n made by any person while he is in the custody
o lice 0 ~icer ~hall be 'Or ved as against such person
un1es it be mad in the immediate presence of a Magistrate
or a ice o~f'cer of or above the rank of, or a rank
equ'vale t to assistant ins ect~r.

T e init"0.1nr-obLem v.!h:ich arise'" in app'ication of
the sect'on is that of who is a police 0 icer un~er the
sect" n, in reEard to section 25 of the Indian .vidence
..£i - confessf.onn to pol; ce officers not adrd ss'ibLe ~-

in concurring opinion in .;.;...;;-.-;...:;.....;.;;.;..;.;.;;;.;;.;;.;.;;;;.....;.;;.;.;.;.;;;..;.;;;;,
oted th~t:-

litheauth.orities quoted to us all tend to establish
the ~inci Ie that ~ ?5 •••• is not to be an _ied
in a strict technical sense but that persons who
re in pOTIu1ar S0nse no "cemen are to be ref.roe

as co~ing w~thin the section:
In the 1"r-htof the forer;oing Lear-ned speech and

ractice in Kenya Courts, jt anpenrs that a pnl"ce officer
under .?? (?) of the '001ice ••.ct and -,.~8 of the ...'vidence
~, is anybody who is by law as~i~ned tho d ties 0 a
Police fficer.

rom practice it als ppear-s thpt t ne requirements
can be d's e sed with.

In spitp of the importnnce of con essions, it should
be noted that there are great dangers in courts relying on
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oral confessions of guilt, therefore the rules and cases
all emphasize the transcr'ption of statements, for as was
said in ~. v. Kap.re s/o l'1waye~O quotting T ylor on
~vidence (11th :vidence) P. 582:-

n ••• the evidence of oral confesf'ion of _lilt ought
to b~ receivl;::with e"ltc ution. "'ornot only
does consi ,r ble anger of m'stake qrisc rom the
m.isa , ensi on or malice of wi.tnesses, the misuse
of Nards, the f ai.Lur'e of the party to exor-e as his
own me in~t and the infjrrity of me ory; but the
zeal which _nerally prevails to detect of~en~ers,
especi.lly in cases of a~ ravated guilt, and the
st~on~ di<:;t')os-itjonwh'ch i often displayed by

ersons on u,ed in pursuit of evidence, to mar.;n'fy
G j ~+ rounA~ of susp'cio 'to sl~fic'pnt proof-
tOf,eth r \·ri th the char-ac t e.rof t'1-).e\f' t esses, who
are omp-times necessnrily called in cases o~ secret
and atr c; us cri."'e a 1 tend to ' n::Jirt e va ue
of t~i ~n of evi~ence ~n~ co "etimes Ie to its
reject'on, here 'n civ"l actions. 't vould have
been r,ceived."

Once 0 atE' 9nt or confession is recor e ursuant
to B. ?? (3) of the Police Act, the proviso to that se -
tion requires the accused oer-son to s i.gnit after 't h s

been read to him in a Lanrruage which he under-etranda ,

rpar-t Prom the st-tl1tOry provisions gove"'njng nre-
paration 0 charf,v: and record} ng of at at eraont s , there
are rules 0 r nr-act ice prov1 di.ngadnri.ni.rt ntive directions
for the gui "'nee of' olt.c e .L'ficerin the t:kjnr-- of
st nt.em snt s an(l confc~sj ons from suspects. 'hese are
called Judf?e's I >ules, and, b ei ng rules of nract' ce they
are declare by a court of competent Jurisdiction and
are f'o'l.Lowed until that court or a hi her court decLar-es

them absolute, or they are chan~ed by a legislature21
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The i.nitial rules wer-e adopted in ...jastfrica, an

when "new" liules wer-e adopted in ~np:landin 1964, the
questLon arose as to whet her- the "old" or the "new" 'u e
then aoulied in ~ast 'frica. The court of pp~al in

~?
Ondundo s/o nyangu an others V. R. sett en the matter
by ruling that " 1 " ,'lle r pr se t the practice t be

followed in the cr-t 'i' nal courts in L,enya."

The rul~s, nine in number sta~ as· ollow :-
1. lihen a oLice 0 f °cor :is ende vour-i n to ~cover

the author of'a ther ic no objectOon to hi puttin
questions in reSD8ct; thereof to ,n,y p"rson or ~erC'ons\t
whether sus pec+ed or not r-on v' om he thinks that use ru
inr'o-mat i.on can be obt a'i.ned ,

? enever o ice Orftcer has made u his min to
char~c a erson with a cr:ime, he shoulrl fi t C~~~ n th t
person, before [lS'~inf him a:n::r ques+' ons r ny f'ur-t her-

questions, as " e CAse ·J.ay be.
3. Persons in custody sh uld ot be uecti ned without

the usual c'ution being a~ °nieter d.
4. If the r]e-oner volunteers any statE'>ent, the usual

caution shouln b. ( ;n;~t red. It'~ de irable th~t the
last tvlO wor-ds 0" such caut i on s 0 rl.dend vl':";h tho wor-ds

IIbegiven in evi ence".
5. "11hec~lti()n to be a J7lOnisteredto a r saner, when

he is orr.lallychar-ged , shou (1 t ere a e e in the fol ow-
ing words:-
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"Do you w·sh to say nnyth·np-;in answer to the charge?
You are not obliged to say anything unless you wish
to 00 so but whatever you say will be t~en down in
writing anc may be given in evidence". Care should
be taken to avoi any u~~estion tbat his nswers
can only be used in evidence against him, as this
may prevent an n ocent nerson makinF R tqtement
which might assist to clear him of the char~e.
6. l~ statement ma e by a prisoner be"'ore ther~ is time

to caution him is not r~ndere0 inadmissible in evidence
merely because no cauti~n has been given, but in such a
case he should bp cautionpd as soon as noss:ble.

be cr-osu-nxami ed t nnd no oue-rt i.ons c houkd be nut to him
bout it exce t f',)1' the '')1!rno'~ of rCrl')vinG:'ambinguity in

what he h s DC~lR]ly said. ffor instEnce, if he has mcnti ned
an hour wjthout s ying: whether it vias nor-n in or evening,
or has p;·ven a day of t~e w.0k and day of the month which
do not arree, or has not made it clear to what individual
or what place ho oj ntpl f ed to I'ef~r in seme part of his
st t\:'rnent,he fOny be <:J.uestion~dsuf'ficiently to clear up
the noint.

8. ,~hentwo or more persons are charred with the same

Police should not :reac'l these ctn.tomcmts to the other persons
charred, but each of such person should bi" p.:ivenby the
Police a copy of s ch stqtf'rerrt s antinotihi.ng should be
said or done by the police to invite a reply. If the

erson charged desires to mqke a statement in rC1ly, the
usual caution should be administered.
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9. n:y stat ent made in accor-dance "'1th the =bove

rules houl r e ev r Oso;. e be taken do n writ"np;
and sipned ~y the nerson maki it after it has been read
to him and he has en invited to make tl.'Y correct ions
he 1'!l"Y \1: h

""

Lt.hourrh nolj co officflrs arc by law emno.••.lerpd to
record st~ 0~~nto an0 confessions ~"vp.nby accused persons.
there ar other st'1hltOryprovi sf.ona prnhibiting the tqking
of C'1ne~si n n c rra"n m t 0 s. ey "nf'lucp amon@;

+ infl~by in~ lcnmrnt thrept or
promise P. n r. 'n"r'encpto tho ch"rp-c 8.~; i. rrt the accuaed
pprs nt ryrocpe in 'ro~' p"rson in ~ th ity nd sufficient
in thn 0 "n" n o~ thA cou t, to ~ive the accu ed erson
gr un. "hich w ul tn him reasonable or sunposing
that by mqkinO' it he We) llc f8.i n any advirrt go or avoid any
evil 0 a t('~~ara] nntur in reerencp. to tho proceedings

" t h" ?~aga i.n to; ~m. If' the C011 pssion is obta"ned by any un-
lawful m~anf' it i ho d to be inad i.ssi.blein evide'1ce so
is the case w~er t e co ~ ssio is qualified or retracted
by the ace d -pre!n urin the t i 1 - in which case the
court is ent" 1 1; c 11 " tr"al - wi thin- -triRl to
aacer+-i in vrhe th r t P. co fee .on hss oen voluntary or not.
B.

Onc ch r c t~c nccu ed ~erson is taken to court to
an wer tho chq e - to plea In the court we have a number
of personalities who are "rectly "nvolvcd in the admini-
stration of crjmina just"ce of particular importance here
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are Mf7.istrates, Prosecutors, interpreters "lith pr-obat i.on

officers inclusive.

1.
s. 7(1) of JR-o 10 (of L s of Ken.ya) esta.blishes

r· agistrate' s Court .n ev,ry district. :1hesub-section

reads a~ ollows:-

"There i~ hereby establ'shed for ec;ch District a
I'1.~;t·:i,..tr~te ourt each of' which shall be a court
surbodinate to the H'~h Court and shall be
constituted when held by a Dist.,-,~ct r~an;i~tra.te
who has been a si~ ed to the di~t ·j~tin que tion
b the judicial service commiC!pion~

s. 6 whose he din, reR~s "powers t')

is SOJ:l1("ho~vi: ue and oes not to 1 u~ 'l lot about what

these 0 e1'S 6"1"e. All it says is that a D ntrict r"'1 ~ie_

trate shall have p wer t hold a r - ,i strates' Court of

such class ps 's i·. ated by the jur',.; al service

C01TlTU' C'si n/'5 -!..l!2. of the sa e Act is hoi rever- 0 PTeat

aC"R:l.trance for tt :ives ~ll:i.d1ines as to the procedure

r-oco 'ij np;s. It is thi f ecti on tl-).t ('i cots I1aO"'ic-trates

to the cri "'11 'f"lal )rl")r~d e to be followed:

It provides inter alia that:

IIsubject to t;his ~ct ani rules f ourt, all
f1ar,j c trfri,e$" courts shall follow the nr' nciples
o procedure and ractic~ laid downby or under:-

(a) the criminal nrocedure code, as r gards
proceedings of criminal nature~

Under th( criminal c de and also in practice once an

accused pers n is taken to court for the 'rst time, the

substiance f t+ie charrre is stated to him by the 11a~istrate

and he is c~lled upon to uJe d. Here, he can admit or

deny the truth 0 the charge.
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If the accused person admits the truth of the charge

his admission is recorded as nearly as nORsible in t e
words used by him and the 11a.~istrateshall convict hi
and pass sentence u~on or make ord rs a~~in~t him, unless
there a e~rs to him su fjcient caU~0 to ct to the
contrarly.??

In practice afte'" conviction but bef re as sd.n of
the centence. the ~~ i tr t y reouir t e ~r ~ecutor
to outline any so sc i.al, _ncts in \1hi ch the
comnritted, .t1hir;app l Le s mainly wher-e the of (',committed
is e.~. cases of assault.

It is of course 8 requirement o~ the Law that snecjal
facts may be i.venupon the en. of , ty by t~e ~cclsed

erson - but 't '~ not ~ mand tory requ'rc~ent ~nrlt e
Mar-i strate thcr-ofor-ohas a discreti on in trhe ',11- tter.

hus minor off nces s ch ac brewin~ or b i f in
os~ession 0 t ~dit'onLl licuor y'thout a l'~ence may be

punished vI; +hout product' on r sneci 81 4"acts- exco-rt

pe~~~ps the I quor as exhibit.

In the case where the accused person does not admit
the truth of the chnr et the court shall n~oceed to hear
the C se?8 h ld 1 h th de e w u ap y w ern e accuse
person refuses to plead.
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In practice the hearOng of a CRse may be fixed to

commence several weeks after the "plea', As a repult the
accused person mRY be released upon the court granting
a bail to the accused person or release him on his executing

bona with or vIithout uretie for his appearance. J S

soon as the bond has been execnted, the person or whom
appear-ance . t h s been executed shall be release t di.if

he i~ in pr son the coupt ado·ttin h· to ba·l shall issue
an order of release to the officer in char~e of the prison
and the o~ficer on re~e;pt of the order shall release him.?9

~he re ~Ase shou be imFediate sav, wh rp other
lawful grounds render it ;~nos3ible e•• wlpr, the accused
is charged lith ano,he~ o~ ence for wh·ch no bail has been
granted.

r oreover, in r rrting b ;1 t 1(' _ 8.(1'-1 strate has a
discretion so thnt actors such as the nossi~ility 0 the
accused absconding or interfearing with witnes,~, may
influence him nnt to ~ ant it.

If the accused p r-son docs nof adnri t the truth of the
charge, the cou t shaLL procee to he:J.' thp complainant
and his witnesses and other evidence (if any). The r1agi-
strate ensures that a ter each prosectution witness has
given evidence, the accused 1>erson or his adv)cate (if
represented) is given an opportunity to cross-examjne
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that witness The answer ~iven (if the witness i cross-
examined) is recorded.

Normally all evi0ence is r,iven on oath save w~ere
o e c'r-cumsta ces e r' t exe pt i.n« a 'li'li.tn c~ rom aking

If at the close of the v ence in sunTIOt 0 the
charge an after r'n~ such S ~jn~ up, 9U m'ss; n or
ar~ent as the rosecutor and the accused pe son nerson
or his adv cn"':;p"lY 'ish to put orwar-d , it a p ar to the
court th t ;-l case's not made out againut th p cused
person suL'fic'ently to require him to rll'l.h~ a e-f'nnce,the

S r-sthe case and shall forthl','thac uit

If hOTever the I~~ jstr~te in th;s case is c~t'sfied
that a ~r'ma f~cie cases has been cstnblished to re uire
the accused t make his defence, the ~Gistr te shall
a~ain explai the subs nnce 0 the chqrge to the accused
and Lnf'o rm him th"=Jthe h r-a ri(~ht to r;ivo evidenr,e on
oath or to m~ e unsworn statement, and that n the former
that he ould be crosF-exam'ned by both the cOlrt and
prosecution an that n the later he would not be subject
to cross ex min tion.,2

In practice the Magistrate 'nforms the accused person
that he has the right to keep quiet as th burden of



proof in cr'minal c ses is always upon the prosecution
(save whre the burden is by law place u on the accused)

ow the question is when can a 1a"'istrate say that
a prima facje ~ase is est blished? or, what is a pima
faci~ case?

The lea ing decision on this quest'on is ilamanlal T.
Rhatt V. • There the appellant, a sub-inspector of

olice, had been char-ged w i.t h tllOcounts 0 ici.~l

Corruption, At the trial tl1C !1 "istrqte co erpd that
a "fragment of evidence" nanely "have you got sh.l,DOO/=?"

was n t suf. Lc ierrtto just rs his c~lljn on the de F'cnce
on the count of soliciting, and though evid~nce on the
second count was strong, he thou ht it did not constitute
proof of the charrn as laid. ..he ttorney-G neral
appealed to the Hi rrhCourt by ""ay of case stated nnd

obtained an order 1'(",: :i;inv t'1~c'lseto the S8:JeMe ~'stra-
te with a direction to put the a pel~nt on hi~ efence in

"respect of b th counts 'nc to he~r an deter~ine the case
accordinr; to law. At the resumed trial thp annellant 'Ira
conv'cted, the court of aupeal, discuss'n~ . d disagreeing
in part with 9 pa s ge from the ju ament of ,'lson, J. in
R. V. Jagjiv n M. atel an ,4 .

at ers, sa1;-

It l~emembeT'in~that the legal on us is always on the
pro~ecut'on t prove its case ,eyond rea onable
doubt, we cannot agree that a primR facie case is
made out if, at the close of tEe prosecution, the
case is merely one 'which on full cons '.er~t' on
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i~ht possibly be thou~ht sufficient to sustain a
convict 'on: Thi s neriliously near sug~esting
that the court would not he prepared to convict if
no e~ence is mqde, but r~ther hopes that the
defence w·,ll fj 11 the zaps in the prosecution case ,

Nor can we a~ree that the question whether t~ere is
a cas to ns er donends only on wheth r the ce is
'some evi lence, irrespective of its credidility or
we i, ht <:;1 f'icjent to nut th accused on s
deL'ence·.
A mere scintilla of evi.dence cannot be enough: nor
can any amount of worthless dLscr-ed'i ted evidence.
It is true as ,dIson, J. said, that; the court is not
requi1"ed t that stqp;eto decjdp. f· ally whether the
evi~encG is wortr~ of credit, or whether if believed
it is we'ghty pnoufh to prove the C'3.8econe us·velyl
that 'nnl d teY'!'linationcan cmly proper y he ~nde

hen t 0 c~.~ for the def nee has be ~ .q~' It
may not be easy to r1efine what is I'1.r nt 1,y a I rim
fpc· cns I, but at least it mu:--tmAan one on uhich
a. reasona Le tr' .unat , nr- n~l'ly d t.r-ecting its mlnd
to ;'b(' lF1w 8nr1 t he ev i.dcnce could convict 'f no
explan tion is ;."'8TLd r the d.ef nce"

ertain tl 'n ~ shoulc be g'd ab~ut )r &. facie
~:-

f ct t .t a nr-i~~~~~--~~~s h en
made out does not Lnve tably Lndl cat » t1lat tho accused

person will be convjcter even if he Or~J 0 no den nce

be convi cted once a pI'; '9, f cie CR-se iC':' es t Lf.shed whether
a defEnce is e or n;)t

3. 'l'ht the flag:; str rce does not of cour-se have to
decide whether the accused s ~ilty at thJf stage. All
he needs to do is to decine whether a cas~ i~ made out
suffic'ent1y to require th~ accused to make a de' nce It
may be a st~ong case or a weak cnse.



4 hat even if a prima facie case is established
against the accused the bur-den of nroof will remain on the
prosecution.

5. fhat a nrima ~Rcie case may and m~ not he a case
proved beyond re son ble doubt - of a~ythinv, the Magistra-
te makes a dad s..;on itunediately the pr-osecutLon cLoses its
case and thFlt is too early to examine the \'reir ht of the
prosecution evid~nce.

A situatj on may ad se d rinr the pr-oceo i.nrrs\,11-}0 -e the
accused person denies or quaLf.f'Lea a confession ta'sen while
in police custody. In such a case, the i mfj strate is
required to call a trjal-within-a trial. Here the onus of
proving the voluntariness OT the confession lies 0 the
nrosecution.

A different problem may also arise at anv stare of the
trial. I.£ is a-vnear-s to the court that; the chnr--e is

efective, eithpr in su'rt8.nce r in form; t e COlrt n~y
make such order or the a1ter-ati on of the chnr" ei ther by
way of am ndmerrt of the c iar-ree or by the substitution or
addition of a now charge, as the court thinks nece s.iar-yto
meet circuTIst1nces of the CRS • rovided ~hat the accused
is to plead afresh to the char~e and call bacc the litness
to ~ivc evidenc fresh and c~osr,-exam'ne them.35
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In the majority of cases, the statute gives a maximum

penalty or the minimum, thereby Leavd.ng to the l"an;istrate
a wide m rgin of discretion.

2. I'H..:. .mo, -,curOR:

Prosecturos are normally Police Off·ccr with police
tr~inin~ ~s well. ihis similarity hOlever applies to
those pr-osec ltl)rqworl inp.;wit}l Baristrates but not Public
prosectuors or the Deuuty Public ~ osecutors. Here, we are
concerned rOt th s "1rosecutors in polic. e'llploymcnt. Due
to the c:i ilari ty all the rules and ref';ulations af·ecting
other polic I)~~ice~ 3D 1y to them with equal force.

In c . On nr-oc eedin s it is the nr-osecut or- 'rho

renr sents testate In that behalf he instjtut s legal
pr-oce edi.np-s a•..··;nst th accused person

ein~ the one nrosec'ti.n~ the accused perFon he is
required to nroduc very 0vidence that bears on hi~ case
otherwise he .co 1°ke1y to fail. Th·s vd_11 include produ-
ction of r 1 ov·'cn('· (as exhibits) Rnd ensuerin the
attenc'\.ance0 all orosccution uit~esseQ

The onus f roof is upon him - to pr ve his case
l:>evondreasona.ble doubt whether the accu ed person is put
on defence or not.
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Q. 108 of the wvidence Act provjdes that:-
'rhe bur en 0 nr of in !Zu't or procee0inf, lies on
that person who \Jould fail if no evid nce at all
were given on c~ther si e~

From this rov~cio it i~ cl ar that the nrosecut'on
has to adduce evicence suft"icicnt to
rea onnble doubt.

rove its CRRe beyond
in • 36 Lord 2ankey~~~~~~~~~~'h

had the fnllowjnr to any n rrppect of this matter:-
"Throur:hout the web 0 the ...nr1ish cri"l'nal law one
golden thread is < ITlYC1 to be seen, that it is t.he
duty of.t'I-J.erosec l1ion to nrove the prisoner's p;uilt
subject t~ hat I have alre~dy said s to the de~ence
of ns~nity ~n subj ct also toaany st,tutory exception.If at the end of and on the ~hole 0 the case, there
is a req onable doubt, created by the evidence O"iven
by either the pr-o secutri on or. the pri soner, ~ towhethc •.. ..'..;non r illed the deceased '.Ii.th a
mRlicious inte tion, the prosecution has not m~de out
the case and the prisoner is entitled to an acquital.

o matter what the char e or wher-e the> trial, the
rinc'ple th~t th_ r eC1tinn must rove th nl'lt

of the ri~oner is part of the comron Jaw 0 J ~land
nn no att .T!lptto whi.ttle it down can be entprtrtined.1t

Since the bur'en 0 nroor'o upon t c ~r~C0cutor
g"'ner~:1l1y, it Ls upon him to re-ex:1.,linehi. S .Ii tne ss shere
th ci cums t a ce s r nder it P s si.bLe

He has t

accused nerson is not de ec;ive. Thi.s '1/ ooes y reading
a]l the statements rec r 0 at police stat·on.

\vhen the accused is en I Led to nLe ad f'or- the first
time, it 's unon tho 'Oro eeutor to m"'\I;:e!=1UT.'e thAt all the
rp.1evant facts surrounding the corr..,:ic:;sionof the of'fence
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in question are available. '.Chisenables the court to
convict promptly, if need be.

It i upon him to produce to the co rt the ccused's
criminal andecedents before sentencing. rhjs requires him
to have searched or the ccu~ed's cr'mina record. At
th~ ")ametime he ou~ht to address the court as to the
nature ann gravity of sentence necessary The above
ddscuasion however- shoul not 'he t!1l\:cnto mean that the
duty of a prosecutor is to secure a c nviction. Instead
it shoul.d be t aken to mean th t h '.8 0Ut-V '1'" q cour-t

officer in to nro~uce the best evi ence rn~ to as"'istthe
court ti·· e ehing a just decision.

?

Oourt inter reters are very i p rtqnt er ons as
far as administration of' ~pi inal jl st i .e :i.s concer-ned ,

Besi, es the role of intcoretat· on t cy nLso \'rork as
in the courts. They communi..cs te any i.nf1rmn.tion between
Map;'strates and the accused person. [111'8 duty includes
pas~ing over f files to the Ma~istratp.s or i~atures
where the accused have executed bonds.

As interpreters th8Y are requir n to he flu nt in
both, the Ian a e of the accused as fell an that of the
court ( ngli h).
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Thus when we say that the substance 0 the charge has

to be read and exp1a'ned to the accu ed, it means th~t the
int rpreter ha to be accurate in his interpretation, and
that every thinf said by the court is conveyed.

~ven if il:; at the end of the n oceedings but
slir,ht1y before the sentencin~ i.e. when the accused i
called upon to mitigate, the inter reter has to exn1ain
to him the m aning and the effect (purpose) of mitiration.
,lliateverthe accuse says in mitjg~tion h s to be communi-
cated to the

He hRs to inter r te everYth'ng said by the pro ecutor
and witnes es "n respect of the charge or trial so that the
accused may know ex ct1y wh t is going on and to be in a
better "posit~on to cross-examine those witnecses •

..
Probation officers playa vital roJe in the admini-

stration of c .min 1 ju"'t"ce in Iiap-' strate's courts. They
are mainly soc ia1 1rTOr'..-er y virtue of • 4(1) of Can.
6438 where a per-son is charged w' th an of enoe 1, hich is
tri b1e by a surbodin te court, and the court th"nks that
the charge is pr ved but is of the, opinion th t; having
regard to youth, character, decedents, home surroundinp; ,
health or mental conditions of the offender, D to any
extenuatinr circumstqncos in which the of ence wa committed,



7.. "A
- ;J..; -

it ·s expedient to release, it shall:-
(a) Convict the offender and make a probation order or
(b) Without proceeding to conviction make a probation

order.
en this section comes into 0 erat1 n the robation

officers are required to undertake the sunervision of such
probationers as may be assigned to their charr;e

.Je are here however concerned about the probation
off·cer's role in the administrAtion of cri inal justice
before sentencing.

Thi is the time when the Mfv"L-trBte T'1 y rec;.uiresome
speci a), r D')rt '"'outthe ccusod per-con to arpist hi in
the makin of a ju t sentence.

One of the Rules under s. 17 of Can 64~9 states that,
it shaL'l be the duty of'a nr-obati on of ~iCt)'n to make such
probati nnry inquiries AS tihe court may rl· ect into the
antecedents, home surroundin q an-' other' ci r+umstancea of
an accu~ed Ders n

~his may be necess·tated by a vqriety of circu~stances
such as the a~cused bei g of an a parently tenner age (in
which case the court oul dacide 'tThet. er to sond the
accused to n a PI' ved school), or where the accused erson
appears to have committpd t e of'cnce but the court feels
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that some other circumstances surroun~'ng the commi~sion
of the offence tend to .•.tray the accused as A. less
dangerous person (in which case the court may o~der a
non-cu3torliRl scnt-(>nceor a lir:ht custodial one).

Thus it is the duty of the prohntion officers to
inves~jfate into tho antecedents of the accused. This
is ~chieved by interviewing the accused's relations.
neighbours, local a lllnistrators anc even the accused
person tl-}Pi"1"f1ve
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ADM I N I S T RAT TON
JUS TIC I N

o F

C H

CRIMINAL
K 0 8 LAW

CHAPT~ II
\ie have seen in chapter one how cr'minal justice is

ar'nri rri.s+er-ed in l'1a~istrate'scourts. ,:ehave also seen
how different institution pl~ different vital roles in
the administration of that Justice. This ch"lnter attempts
to show how failure to observe the st!ltltory rules or
othe~lise by those concerned can oc ~R~;on injuqtice and
how such injustice has been occas i onec . n r1C"lchR'-OSLaw
Courts.

1. 'rUE paLle :..:

Insnite of the rules ana re~lctjon~ (ov~rnjn~ the
conduct and exercisn of police Dowers, s'tuRti~ns mAy
aris(" where such powers are abused. Other C!ituations may
also arise wher-e , due to justice is mi.scar-r-i ed

It is the olice who, when an o~ ence .~ co~ittedt
ca ry out investi~ations and eventually brinv t~e suspect
to b1ok. In the nroceS8 of investi~ations, the police
office'responsible tRn s chance 0 be' ~ or'bed by the
suspect '\ncthereby tamper w·th the inve:-tir-nt'on or
abardonf t e whole bue iness altop;ethcr
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becondly, the fact that promotion is on merit (where

merit means how dutious a police officer js in respect of
a prehenRion and charge of sU8pect). there is a chance of
a police officer misusing his power to arrept and charge
innocent peonle with v·e to pleaRin~ his su eriors for
promotion.

This kind of malnractice, if it succeeds, T,vi1 no
doubt go to the ~ecord 0 the police 0 ficer ~nd serve as
a guideline when the question of his nro"1ot·on comeo to be
determined. i'hat;ltIaYhe happens to 'd 1 tHO bird •.lith
one stone i.e. he pleases his seniors nn~ ~t th0 ~~me time
stan s chance of future nromotion.

x mples of we'lknesG ar foun in thf':'ollowing
cases:- ReV. Jos,ph Mutilu 1. rhe accuse had be0n
charged 1IJithr;brinp; falseOnfor""qtion tf) c nubLdc officer
causine to 'tIronfully se+ u an inves j f'''ltj on,

Particulars of the offence T~re that s met f.me in
April, 1985 the accu ed person wrote a le~tcr t~ the
Permanent Secretary i~ the Ministry of ~ducati~n which
purnorte that n cert'l°n school had not ~iv n any account
on its expenditure from 1<179 to the time +he letter was
written It as further ~lleged that the SRIDe • had,
acting on that °nformation, summoned the school committee.
Nothing was sai about the findinp:s of thp mee t ing ,
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As a result the court found the accused not guilty

and he was therefore discharged.

In R.V. Kalulu 2. The accused had been also charged
with giving false information to a public officer. The
allegation was that the accused had reported to two
police officers at Machakos Police Station that he had
seen a plantation of bhang on Mua Hills which belonged to
ariother person there. It was further alleged that two
policemen had, upon receiving the information gone to
visit the scene but to their surprise found nothing like
a bhang plantation or any sign of it.

The court found that when the policemen were taken
to Mua Hills, they had actually found three plants of
bhang as the rest had been uprooted.

It was also found that the policemen had uprooted
the three plants saying that they did not constitute a
plantation. No drugs was established between the accused
and the alleged owner of the bhang plantation. Accord-
ingly the accused was discharged of the offence.

In another case of R.V. Muhammed Luta and another3•
The defendants had been charged with offence of taking a
motor-car without the consent of the owner.
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Particulars of the offence were that the two had

driven the said motor-car to a place called Sophia in Athi
River Township, five kilometre off the Machakos-Nairobi

oad. Contrary to the vehicles work-ticket whjch
permitted the vehicle to operate between Nairobi and
Katumani Research Station.

· idence was a duced to the effect that the accused
had permission to drive the said vehi~le to Nairobi as
the first one was attending a seminar there while the
other was the driver.

l~ther evidence showed that the car had a mechanical
defect which had forced the accused to drjve to Sophia to
look for a mechanic for they feared that it could break
down before they get to Machakos.

Although the police off'cprs who had arrested the
accused had also arrest d the vohi.c e, it was not produced
as evidence. The explanatjon offered for its absence being
that its battery had gone down making it technically
impossible to drive it to Machakos Law Courts.

This prompted the learned Magistrate to dismiss the
case under section 210 of the criminal procedure code
before the close of prosecution case.
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Moreover, no ttemot to ecur th ori~in 1

doc nt pur uant to at t tory require ents that no
con~"3.ryv'd nee in r '11) ct of document is dmis ible

evid nc save here cer in r quir nts are at. one
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In the third case the v,hicle bad been s iz d on
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4/6/1985 and the hearing took place on 25/7/1985. This
vehicle had be n impounded so that it could be later
produced as exhibit. The atumani Research Of~jcers had
also applied for its release but their efforts had been
frustrated since the police "intended" to produce it as
evidence.

From those case it is manifestly elear that the
po ice officers involved were grossly ne~ligent in the
performance of their duties. As reasonable poiice
o ficers they knew or ou~ht to have known the importance
of exhibit as evidence in court process. Even if the
bRttery of the vehjcle had ran down, the vehicle could
have been towed down to Machnkos. The prosec bion could
also have moved the court to view the exhibit at the
police stnt-ion.

Another pro 1e T'elRtes to the abuse of no1ice power.
This has been manifested in the following cases, ~.
Ngami Peter6• 'rheaccused had been char=e-t \"'ith assua1 t
inflicting actual bodily harm. The allegation was that
the accused and the complainant (one Peter flunyao) \OTere
dr'nking in a bar in Ath . River Tovrnsh'p 'hen the accused
hit him with a beer bottle causing him a vertical fracture
in one of his teeth9

When the accused was taken" 0 court on the first
day for plea, it appeared to the court that she too had
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sustained severe injuries, and that she had been den"ed
P3. The court thereupon ordered that she be issued with
one.

At the trial, the court established that:-
(i) both the accused d the complainant were fighting

and that the accused had been struck first.
(ii) while all this happened, the police officers who

had arrested her were present.
(iii) the compla nant had asked the acc sed "for good

time" but resorted to violence when she turned
him down.

(iv) the accused did not intend to "nflict the injury
on the com lainant; in lieu she did it in self-
defence.

(v) the situation rovided an opportunity to the
police 0 f"cers to arrest her as she had, on
several occasions turned them down whenever they
asked her to fqvour them with her love.
Accord"ngly the accused was dischar~ed.

In R.V. ~yao?t the accused had been char7ed with
creating disturbance in a manner l"kely to cause a breach
of the peace.

The facts of the alleged offence were that the accused
had gone to the complainant's shamba with a panga in his
hand and threatened to shoot him with an arrow and cut
down his vegetables. It was further alleged that the
accused had used ery strong words to the complainant by
calling him "Ngombe~

At the tr"al, it was established that even though the
accused had a panga in his hand, h~ talked from his own
shamba which bordered the compla ant's and therefore the
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benefici ries of the do bt.

In V, Murimi and others? the defendants who were six
in number had been indicted on two counts. fhe first count
stated that the accused persons had, on a certain day,
broken into the complainants house and committed a felony
therein, rhe second count related to handling or being
found in ossession of stolen property,

The six accused persons were businessmen carrying on
business for gain in the same place with the complainant.

It was alleged that the alleged offence had been
committed while the complainant was away. It was further
stated that the broken house a busin on and that wh n
the offence was being~committed, one of the complain nt's
servants was sleeping there. The said servant however

heard nothing and it was not until the followin monmiQg
that he came to discover that the of~ence had been
committed.

The court dismissed the case before the accused were
put on defence as the complainant could not identity the
property as his.

As indicated, these cases display abuse of police pw
power. In the first case, there was abuse of power in
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This type 0 conduct was also disnlayed in R.V. Kalulu11•

In that case 't was made clear that the police officers
found three plants of bhan at t e place where the accused
had taken them.. Even if they found no plantation of bhang
as they expected the, three plants were enough to use as
evidence a~a'nst the owner of them.

Whatever reason(s) persuaded the policemen to charge
the accused, one thing is clear, the accused person should
not have been charged at all. Arresting and putting him
in police u tody for two weeks until he lost his job,
occas'oned gross miscarriage of justice and abuse of police
powers.

As °nd'cate arlier on, the police force is created
to maintain eace and order and apprehend offenders and
bring them to justice.12

There's no where policemen are authorised to arrest
innocent persons and cause them unnecessary inconvinience.

It is when and only when a person has committed, or
su pected to have committed an' offence that a police
officer should arrest or cause the suspect to be arrested.
Anything beyond that, whether motivated by malice or any
other emotion 1 sentiments amounts to abuse of power.
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In the already mentioned case of R. V. John I'1wanikiand

Paul ~fuingi;3 evidence showed that there was a foul play
on the part of the police officers in that they reversed
the statements recorded by the accused persons thereby
implicating the one who, for all pract5.cal purposes, was
innocent. The reason for this was that the police Inspector
who recorded the statements lived with the first accused's
father. They also hailed from the same Distri.ct.

That bein~ the nosition, what is likely to have
happened is that, the record of the statements m~ , have
been later approached by the fjrst accused's father and
possibly persuaded him to exonarate his son. He thereupon
changed the statements and couched the boy on what to say
in court with a view of assisting him to evade justice. It
goes without saying that the confession alleged to have
been made by the second accused was overly retracted and
although no trial within-trial was conducted, nevertheless,
there was reasonable doubt to justify the accused's

cquittal.

14Closely related to the case of ReV. Munyao is that
of eV. Murimi and others, (facts already given). In that
case, the complainant appeared to be a man of great influ-
ence over the police officers involved in the investigations
of the case. Although there was a police station near the
place where the offence is alleged to have been committed,
the complainant went all the way to Machakos to report the
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matter to a-'policeboss who happened to be a close friend.
of his He even carried the 0 ficers in his own car to
arrest the accused person. It also appeared that there
was a rift between the complainant and the accused which
emanated from bus"ness competition (as all were busineemen)
SurprisinglYt the complainant was the one who took the
police officers to the accused's houses and collected some
bottles from one of the accused's shop-claiming them to be
his. He also took a bed from another accused's bedroom
and claimed it to be his bed.

That being the case it is very possible th~t the
complainant did this in order to eliminate his enemies in
the wor-Ld of uslneas , rhus the police officers abused
their powers in allowing themcelves to be u~ed by a erson
who had ill-motives to achieve his selfish ends.

Clos~ly related to the question of power abuse is
corruption Although not expressly stated, in the ~reAt
majority of those cases one cannot help the feeling that
some sort of corru tion had been practice. Here
corruption is used to connote any form of bribpry.

Thus in a case like ReV. Mur"mi and others15 beside~
the well establ" hed personal friendship betueen the
complainant nd the pol·ce chieft the possib"lity is that
some form of corruption was done so as to effect the
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desired pur osee Like wise in "'1.V. John Mwaniki and Pau116

and ReV. Hut lu,where the arrests have be n shown to have
been unjustified or viti ted by later malpractice , any
reaC0nRble man cannot help the feeling that those in charge
had been "tune " by means of b ibery.

?• THE CHiillG':;:

~his topic has been deemed fit to be severed from the
fore oing on because °t deals with an entirely different
stage of the adminjstr,tOon of cr;monal justice. Never-
theless, it f 11 under the function and duties of the
police force.

kS in the other are , it has also witnessed a number
of failure on pert of those concerned. It thus serves
as another example of how administr~tion 0 criminal
justice has been beset with pitfalls in M chakos Law
Courts.

As already indicte , °t is of _eat importance to
charge a suspect WOth the ri .toe ce, .Ihatis meant
here is that the statements recorded should be evaluat d
meticulously and therp.after fOnd out the offpnce disclosed.
Failure to do so may occasion miscarriage of justice -
miscarriage in the sense that Of for any re~con the charge
is defective, chances are that the wh 1 prosecution case
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will fail (notwithstanding the court's power to order for
an amendment of the charge).

If that happens, the suspect stands a hi h chance of
escaping justice. &0 is the case where due to negligence
or recklessne s the char e leaves out some necessary
details.

In R.V. Blijah Kathoka and others17 the accused persons
had been charged with stealing produce - to wit one carton
of tomatoes, the property of one Musengy'a.

The police off'cers preparing the charge committed on
vital element of the charge i. • the value of the tomatoes.
As a result, the whole case was dismissed.

Similarly, in H.V. John r~vilu;8 the accused faced a
charge of burglary and stealing. As per the charEe, the
complainant had been woken up by his maid and told that
their house had b en broken into and their only colour-
television stolen. He ubseque tly reported the matter to
the police.

A week after, a police informer reported that a
certain colour T.V. was being sold somewhere. The police
officers advic d the complainant to go to the place and
pose as a buyer so that he might identir,y whether it wa
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his T.V.

The complainant however sent someone else to ~o and
pose as a buyer. Th's person was accompanied by plain-
clothes pol' cemen : who arrested the accused. The T. 'I. was
later identified as the stolen one and legal uroceedings
instituted.

At the t ial, the prosecution evidence centred on how
the accused was found selling the said television. Thi
disclosed ail entirely different of offence of 11 ing or

being ~ound in possession of stolen property- to th

nature of the 'tem stolen and lapse of time, the doctr'ne
of "recent possession" could not apply.

3ince th's case had been taken before a d'strict
Ma~istrate of spcond c1 as, it had to be transferr d to
a Resident Ma~istrate due to lack of jurjsdiction.

In the foreoing two cAses, alot of court's time got
wasted owinT to the recklessness of the ch~r ing 0 cers.
This sort f recklessness adversely affect a ministration
o criminal ju~t·c part'cularly in situations where many
cases are nenrt in.,waitinfj for hearing.

nother a ect of failure in the administration of
criminal just'ce on the part of the police relates to
taking of confessions from accused persons. In ,!.~/. Paul
Mutuku and another~9 both the accused faced a charge of
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efock theft. They had allegedly st len three bulls and
sold th m. They were later arrested and taken to p lice
station wher they ot beaten up ser·ously and forced to
make confessions. Both made self-implicatory confessions.

At the tri 1. they denio the truthfulness of the
confes8ion and aS8erted that they h d been obtained un-
lawfully. that they mad them to save their necks.

Ithough the learned Ma,istrate did not find it
"necessary to call a tr·al-within-a-trial. it was clear
that the two accu ed had been be ten as they sustaine
several injuries.

Still. in R.V. Nicodemus King'oo~O The accused had
been char-ged. with Ki sk breaking-.

It was alleged t at the accused had broken into a
Kiosk at ni~ht but heard by the owner before he could
steal. U on hearing the accused. the owner met him with
a s ord in h hand nd made a deep cut in his han. On
the fol1owin~ mornin he (the accused) got arrested and
made confession t the ol·ce inspector in charge of
the station. The confession appeared to have been ma e
and recorded in Kiswahili as - "Ndiyo mimi nilivunja
hicho Kiosk~ Durin the trial. this con ession was
exp es ly denied by the accused.
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We h ve already seen that the Law r quir s the mRking

of confessions to be voluntary and in a Ian age the accused
is conversant with. In a case like this, the "confession,>
should have been taken ·n the accused's mother tongue and
be translated, if need be Although the truth of the
matter was not establiRhed as no trial-w·thin-a-trial was
ordered, and the accused convicted on other evidence, the
fact remains that it w s unlawful to coerce one into king
a confes'3ion.

ro force one to make a confession is at variance with
justice. It appears that the police find confess· on very
useful tools to effect their selfish results. In most of
these cases the ccused tands to lose whether an internal
trial is called or not. is is so because the accused is
always in the losing and with witnesses - where-as the
prosecution has all the witnesses on its side.

The same behaviour, moreover, amount to total disre-
gard 0 the constitut on and. other provisions of the penal
code, all of wh·ch enhance the presumntion of innocence of
an accused person until the contrary is proven. 'rhis is
the most imnortant protection accorded accused persons. To
admini ter any form 0 corporal punishment in order to
extract confession is unlawful.·

gain it is the court that has the power to determine
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the amount of punishment to be awarded in respect of any
offence. When a police officer therefore beat up a
suspect. he is not only exceeding his powers but unsurping
the courts power as well.

From the foreF,oing short ddscuasd on with regard to
the role played by the police in the administration of
criminal justice in Machakos, it is clear that the said
justice is below par. It is more 0 where moat of the
accused persons suffer injuries of many kinds such as
physical, emotional and even pecuniary.

is is the case irrespective whether on is later
released by the court or not as the machinery va'l ble
for recovery of damages in cases of fals im risonment or
malicious prosecution is too complicated for those who
face criminal charges.

Alot of time is also wasted by those called as
witnesses an the court as well. ecuniary loss is alao
suffered by those called as witnesses wher. they h ve to
travel by buses or matatus to attend the proceed'n~s d
no one refunds them the money.

In the cases where the accused persons go free due
to the negligence of the police officers, the society is
left without protection. 'rhis occurs where the accused



- ~ -
person goes back to commit more crimes hoping to escape
a ain. Even more crucial, th oiety loses confidence jn
the whole nroces of t e in'str8 'on of cri in 1 Justice.

On the ~i of the ccus d, if the char~e has been
mot'vated y ~om ther irre evant cons'derations. it
matt r-s not, ~t e he i later released or not. His name
remain t~inted qp eople hate to have anything to do with
those who have had involvements \'J"_ththe police. It is no

us n s~ of the (society) to mow hether one 's pre~umed
'nnocent unless and until the contrary is proven. For the
soci.ty it sUlfices that one has been involved with the
police.

It is ev n more cruc'al wher.e t e accused who has been
wrongfully charp;d is ja 'led. 'rhismay hanpe n in situations
_where the police officers bringinp; him to court "clever"
eno to concort 10 ical lies which leaves the court in
to doubt s to t e ccused's guilt. It th t happens, then
cr' inal just'ce becomes nothin beyond c eatinB c'rcum-
st nces whic are by 11 stqndards of ev'dence logical nd
lawful to liquidate those elements who have found no favour
d'rectly or indirectly with the nolice.

The matter is ma e more insecure by the fact that
courts 0 not use any scientific gadgets to di gonise the
cause rith microscouic exactness. Instead, they act on
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irre nective of their legality.

gain it m~y be difficult for an admin"strative police
officer to distinguish a lawful order or warrqnt from an
unlawful one. Th"s is because of two rea~ons:-

1. the administrative police of~icers unlike their
count r-parts i.e. poliee officer in the strict
sense, lack proper and adequate training in
detection of crime.

2. in nrRctice it appears that they never bother
themse ves with any investigation but, in lieu
ther of, work as "off"ce messengers" of chiefs
an therefor exist to obey unquestionably what
they are ordered to do

That bein the case then, the police officers under
t is rubric may work for injustice instead of justice.
In any case the relat"onship between chiefs and these
police of icers is no more than that of master-servant-
in pr ct"ce.

With so much power in their breasts, chiefs can order
an arrest of any offender or suspect. In practice, the
administrat ive olice off :_cer can, under the chief' s
directions, admin"ster corT)oral pun'shments even before
a suspect is cha ed. This"s normally done under the
guise of justified e of reasonable force to effect an
arrest.

Moreover, a chief is normally just another resident
in the area which is by law placed under his juri diction,
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for that reason het ike any ther villager or resident
m~ have his personal virtues and vices over his neigh.
bours, be t in rel'ation to nroperty ri~hts or personal
affection. If that h ppen t he may be tempted to
exercise h·s "unfettered II owers to cripple those who
have not ~ound f vour ~·th him.

A pro lem of this nature became reality in R.V.

Mutie 11 a022 ther the accused and others faced two
counts of attemnted theft and assault. It had been
alle ed that the com ain t had been attacked by the
accused while on his way home from a bar where he had gone
to take a f 'I bottles at the late hours of the night.

It was furth alle ed that they (accused) had
d manded money with men ces from the co~~lainat who h~dt
earlier ont presided over an harambee. After the
confrontation with t e accused, the chief (complainant)
summoned his olice t arre t the accused who were later
ch~re:ed.

On the hearing d y however the com~lainant without
any execuse failed to attend the proceedings and the case
was subsequently dismis ed.

Certain things however cast shade of d.oubt as to
the validity or legality of the charge:-
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(i) when~he accused persons appeared in court for
plea, one of them appeared emaciated as though
he had severe internal pains.

(1i) the first accused had sustained very severe
injur· es or wh i ch the char-rf.ng police officers
in collaboration with the comnlainant did not
find fit to issue a P3.

The court upon hearing the truth ordered the accused,
be issued with a P3.

This same accu"'ed confided to me later on what had
taken place. Th· was con .rmed by those who knew both
accus d. The accused worked as a coun council clerk and
was on bad terms w th the chi.ef. The root-cause of the
rift rested on who had powers to p.:rantplots in that Town-
ship, for construction of kiosks.

The chief, though without authority had u urped the
po ers 0 the accused and had granted plots to his close
friends and relati"es.

The accused had always challenged the chief's uowers
in resnect of plots and had i~sued to other people the
plots which the chief granted to his fr ends.

On the material night, the complainant and the accused
were drink·ng together unt o 12.00 midnight when the
complainant left the bar. After sometime, the accused left
the bar with a woman who he had "snatched" from the
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complain nt when they were drinking. As they passed
between two buildings, they were attacked by someone who
identified himself as the chief. One of the accused
punched the complainant who was attacking them with a
stick.

The complainant then blew a whistle and two police
officers came and under the instructions of the complain-
ant, arrested the accused, took them to the chiefs office
where they were beaten up severely. On the rOL:o ing
morning, they were taken to uolice station where t ey w re
charged and denied permission to obtain P3.

This was a ca e mot'vated by malice as the accused
threatened the complajnant's power and also took away
his mjstress.

Althouf,h no judicial pun'shment was suffered, never-
theless, they were subjected to al t of hysical t rture
and in Pecuniary losse were also suffere as
they were to travel three times to the court - or plea,
mention an hearing. The first accu8ed had also to e a
private Doctor for a spec'a1 X-ray, not to mention the
P3, for he had sust8ined chest fractures.

Similarly, in case like R.V. Joseph l1utitu;>3whose
facts have already been considered elsewhere, no reason
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was given as to why the matter was reported to the chief
instead of the p lice. With the irregularities already
discussed and the fact that the chief ~as a member of the
sa"d school, it is doubtful whether something phoney" had
not taken place.

In R.V. Elij h avulu?4 the accused had been charged
with trespass with intent to annoy. The accused and the
complai t shared a common boundary and each had a parcel
of land re~istered under Revistered Land ct25 The
allegation was th t the accused had cut some coffeeplants
on the land of the complainant without leave. The matter
was reported to the area sub-chief who sent two police
officer to arrest the accused.

At the trial, it was established that the land in
questjon belonged to the accused and that it was the
complainant who actually wanted to "snatch" it from the
accused. It was further established that the sub-chief
knew at all material times that the land belonged to the
accused but chose to assist the complainant as they ~ere
close friends. Before the accused was tqken to police
station, the sub-chief had ordered the two adcinistrat"ve
police 0 icers to thrash him-which was done.

s in the other diocussed cases, this one demonstrates
malpractices on the part of the chiefs, sub-chiefs and



adminstrative police officers with re ard to administ~at· n
of crimin 1 cas s in Machakos.

It hould be clear by now that in these cases, no
justice is seen. What is m fest is a trend or irrespon-
sible adnn.rri Rtrators op re ing innocent "wananchi It by
misuse of powers vested in them

In such situat" n the accused r innocpnt p~rty is
made to suffer and ther,for, left without protection of
the law which is d si ,d to ensure some degree of safety
to c·tizens. To such persons, the phenomena c lIed law
has no logic 1 existance beyond that of washing down th ir
personal liberty.

In case where the ill-motive is not d·scern blet

then the v'ctim is made to suffer without sucour. If
discerned, however, the accused may benefit and be rele se
but how often does it h ppen?

~en then, in either case, the ~ctim of th se 'mmense
powers which are exerc's d mala fide, is always on the
losing end. Go much becaus of the ·n~ncial expens s
incurred by court attendance plus p ys"ca con inements.

Having in mind the fact that most 0 those who fall
victims of such powers are the ord"nary peonle, it proves
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Besides the point of 4 1se accusation this case raised
another problem. It appeared from evidence that the accued,
accused, after arrest, was detained for tW? days before he
was t ken to police for charge and caution. It was also
not shown how he deserved use of force to effect caution.
It was also not shown how he deserved use of force to effect
hOs arrest. Thus it is the youthwingers who in fact

ss ulted the accused and not the reverse.

In R.V. Mutilu~7 the accused faced a char-r-e of b,-ing
in possession 0 poisoned arrows. The accused hud been
taken to Mtito Andei Poloce Station by the Area Kanu Youth-
wingers. The llegrt10n was that he had been found with
two poisoned arrows in his house.

In spdt e of the charge the accused was discharged as
the sa:id arrows were not produced as evidence. It was said
that the arrows had been taken to Nairobi for examination.
It was also established that the arrest had been motivated
by malice as there existed a land dispute between the
accused and the ~anu Youthwingers Chairman. The Chairman
had, before threatened to get rid of the accused so he may
take the land with ease.

What these two c ses demonstrate is actually not in
agreement with wh t ost of the local politici ns assert -



that the body's functions is to ass'st the olice and the
administration in fighting ainst cri e nd other soci 1
ev·ls. If anythOng it seems th t the main function of
youthwing rs is to create more evils and co mit more crimes.

5.
Magistrates play an important role in the administra-

tion of criminal justice. It is them who decide and pr
nounce on the guilt or innocence of an accused in respect of
the offence w'th which he is charged. Once 11 the other
organs involved have done everything necessary, it becomes
the turn of the f'laF,istrte on the evidence provided. Just
like with other orgrns, th t of Magistr tes M chako -

law courts also c 11 for critisis • number of we knes es
have been seen to exist. hat however will appear as we
discuss the following cases.

In H.V. 1 tu 28 the accused had been charged with being
drunk and disorderly. This case was taken before a Magi-
strate of second class for plea. The particulars of the
offence wer-e not read to him. 11 that the court did was
to ask him whether he had been found drunk to which he said
"yes". He was accordingly convicted on "his own plea of
guilty"

Everyone who has anything to do wi th the law knows
v ry well that to be drunk and disorderly is a crime. He
consequently knows that for a crime to be there two el ment
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muat be establishe i.e. "Mens rea" and "Actus reus" (save
in cas s where mens r a is not a requisite element ot

the crime). It cannot be said t t thO off nce falls
under those covered by the exceptions.

The Law is very clear on this matt r an requires the
substance of the charge to be read and e lained to an

ccused in a lanKU g w ich he can understand. 7h ~ was
not the cnse her. It was instead ade to appear as if
drinking per se an offence. If that w the case then
the learned Ma ,istr te can be taken to havp erred in law.

A sim'lar )I'oblemarose in I.V OIDoio and others2~
in that case the accused perf'ons (one of whom was the first
accused wife) were indicated for bein~ found in pos ession
of trqdit'on 1 l'quo~ without a licence. Aft~r t~e charge
was read to the, question was put to them whether they
had the aIle ed beer. They all s id "yes" sne th court
proceeded to t r lea of ) ilty or 11. he f'rst
accused wife h rever proceeded to qualify her a~mission
by adding th t she had just gone to visjt her husband and
that she did not know whether some beer had be n hidden in
the house. No-body seemed to care about her protest but
she w s instead convicted, the court actjn~ under the
impression that sh. had pleaded guilty.

In a case like this one what the court ailed to do is
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to address its

...
n to the charge properly. There are

situations, of course, where in spite of the " ctus r u "
being present circumstances are such as to justify an act
or exempt one from liability. The court should have re d
and explained the charge properly to enable her to deny it
in the first place. On the other hand, even here there was
a case to hear in spite of her late denial of the charge.

A further pr blem relates to delay of cases before
hearing. This ap ear= in the following tvlO cases - ~.
M thew Musau30 and R.V. Kav,ti31• In the former the accused
had been char~ed vrith mal'cious damage to property. All
ged1y, the offence had b en cbm~ed on the first d~ of
April, 1983. The case came for hearing on 23rd Uly, 1985
and the judgenent delivered on 20th AUGUst, 1985.

In the later case, the accused faced an attempted rape
charge alleged to have been committed sometimes in April,
1985. The case went for hearing on ?4th July, 1985 and
judgement delivered on 21st ugust, 1985.

The 1 w requjres a case to be heard where an accused
person does not admit the truth of the c~arge. The impli-
cat' n is that, the hearing should be as soon as practically
possible. The reason for this is self-evident. Where
c se is not he rd soon, the accused may be prejudiced in

number of ways. One, where such a person is in eustody
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They made no defence and called no witnesses. The Magi-
strate proceeded to convict. I later interviewed the
Magistrate who seemed to have curious misconce tion of
the I w relati.ng to this matter.

His view of a prima facie case was a case proved
beyond reasonable doubt, ve where an accused person could
prove hOs innocence fo him there ore. once prima facie
case was established the burden of proof sh'fted to the

ccused.

This mode of apnroach obviously puts an accused person
in very d ffOcult position and consequently the law
cases to protect the citizen. The fundamental leg I

concept that an ac~used person is presumed innocent until
the contrary is proven cea es to hold water.

6.
The most not ble wea es es in this area include delay

and incompetence. This incompetency is perhaps attributa-
ble to ne~li~ence sOnce prosecutors have some form of legal
traOnOn particularly in cri~in 1 law.

s already pointed out, the onus of proof in the va t
majority of criminal cases rests upon prosecutors to prove
their case beyond any shadow of doubt. So if for any reason
the prosecutor fajls to dOscharge the duty, the case m~
fail
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A striking contrast of this legal requirements is
demonstrated by R.V. Mashaka Yusu! Ramadhani3~ This was
a case of theft and the accused who also had a long
criminal record seemed to be a bit versed in both criminal
and the law of evidenc. So much that whenever a prosecu-
tion gave evidenc -in-chief, the accused shattered it all
by cr-os s-examt.nat t on, thus necessitatine; re-examination ••
The prosecutor however kept on tellinf!:the Map;istrate that
he was not °ng to re-e~amt&e him.

This cas~ is first one examnle of a very rampant
practice in MaC1akos Law Courts.

Delay is sometimes occasioned where an accused person
plead guilty to a ~arge and thp Magi~trate asks for the
production of special facts with re ard to the offence.

In the majority of such cases, the reply from the
prosecutor is that the facts would be produceri the follow-
ing day.

In such a case, the accused has to remain in custody
Ulltil that time when the prosecutor is ready to produce the
facts. Yet, that day is never counted as part of the
punishment than the gravity of the offence demands.

R.V. Kingoo Kaviti34 serves a good example. Here, the
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accused faced a charge of theft. The alle_ation being that

had stolen a c b 0 aiz valued at 2/c the property
of one succ ssful busine sman at Athi tiver. When the

ccused pleaded guilty to the charp;e and the court sought
to get the f~cts in which the of ence was co~itted, the
prosecutor sked for 1 ve to bring them the following
day. The accused had to be remanded until then.

Although the accused ended up being discharg d owing
to the triviality of the offence, he had already suffered.

'his is one of the main areas where criminal justice
has failed in Machakos Law Courts.

The main causes of failure here seems to stem from
(two things:-

1. Incompetence:
2. Ignorance of tho Law.-
Ignorance in the sens that quite a number of inter-

preters do not seem to understand the imp~ct of their
failing to interprate accurately what hus been said.

This is clear in R.V. Musembi35 where the accused had
been °ndicted for attempte rape. In his de ence, the

ccused made it clear that at the time of the alleged off nee,
h was being mentally i~c~itaterl.- by beer. The interpre-
ter could n t see the importance of·the accused's words nd
in lieu ther of, he ordered him to sit down. Owing to the
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int rpreter interprat d the words "touching her genital "
bo mean hidden parts of the body. Clearly there are of
course, m ny p~rts 0 the body which are hidden under clothes.

Notable shortcomings have also manifested in respect
of bails. 'Phd s takes the form of interpreters (who are
also clerks) de ~nding "chai" from accused persons inorder
to have their bonds s·.~ ed. Majority of these cases take
pl!lce in Regi rOes or outside the court.. I personally have
witnessed two inst3nccs where accused persons were denied
ju~tice by internreters, either because they did not under-
stand the "procedure" or they did not have anything to
offer for "chRi".

In one instance the accused had to remain in custody
for a week because' his file "could not be found~ At the
e d of t e we ek a rJlative of his who was also to stand
surerity for him had to produce "chai" after which the
f Ie was "d'scovered~

In the other instance the interpret r were "too busy"
to assist a woman who wanted to si a bond for h r step-
brother who was still in custody. The bail had been granted
in the mornin~ and it was not untjl 5.00 p.m. after she had
complained to a laf,istratethat the interpreter involved
produced the file. From her mouth, she had been told to

roduce somothin~ for the file to be delivered. Because
she had no enough money to spare, she just w ited and any
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other time she asked for assistance rom the interpreter,
he claimed to be too busy.

8 PROBA"rION OFE'ICr":Hd:

The role of the pr-obat i.on offi cers for the purpose of
this vlork is to at infor t5on about the accused person if
the court so d;rects

The ma i.n roblem here stems f om the accused themselves,
their rel.~t;ves an t"'1osepersons who happen to know them,
whom a nr-ob-i+ ' on Off'i c _r may des; re to intervi v , Due to
fear and mistr1 st, they R ow r luct~ in sunolying in-

ormation about an accused per-son to th pr-ob+t i.on officers.
To them it seems probation officers are danr-cr-ous peopl who
get information about someone so that he may 19n him in
more pr-obl.ems , 1'1reaver, most of the r-ur-a L dwel'er-a hate

/

to h'lve anyth'ng to tlo with p;overnment officers.

The net eff~ct of this trend of lack of co-operat'on is
delay of jud~ements. Many deci1 d c~ses h~v~ to wait,
\·Tithout sente ce b ed.ng passed for the nr-oba t i on of ric rs to
obta'n satisfactory i format'on.

This wa the si~uation in the already mcntjoned case
of l.V. Mus mbi39 where the accused had a chnrr;e of ttemp-
ted rape. <A-Tinr;to the conr' ct of'the accus d at the trial,
the court fe . thqt SOMething had to be kn n about the
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ccused - home surrounding and his behaviour while there.

The accused had to remain i custody for quite a period
as his relat'ons were not willing to co-operate with the
probation officer involved.

S cilarly in •V • Joseph rfutie':<'the ccused faced
char of factory breaking and cO!llIllittingan offence there-
in. Although the case had been proved beyond re sonabl
doubt, the co t needed special report on the accused's
p tad home surrounding. Owi to lack of co-operation
on the side of t e accused and his people, he had to re n
in custody for seven weeks awaitOng the report.

c NCLUSI N:
I'hd s vlork dealt entirely with the administration of

criminal justice in ~chakos Law Courts.
seen how the diffnr~~ organs which are

In it we have
art and parcel of

that administration adversely affect it.

n the p rt of the police who are by Law char~ed with
duties to arrest suspects and investigate aller-ed offences,
it is clear that there are some arrests which are not
genuine (Lawful).

r-ob lems have been manifested in are of investi ati.ons
and quite a number of c ses have shown gross negli ence on
the part of the police.
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from the very wide powers conferred upon chiefs and the
fact that they, like Kanu Youthwingers perform their duties
in the areas where they have personal interests. In the
threshold, many a people e prosecuted maliciously. There
is 0 course, a eat weakness here since no adequqte
t:t:'ainingsseems to be ex.tented to chiefs, sub-c'1iefs and
th. administrqtion TIol'co o~ricers The ef ect of the
failure being seen in excess've use of force (violence)
on suspects

As for prosecuuors, the ~ain wea1nesses r negliee-
nee an-t incom etcnce in the Law. Tho two her-o seem to be
intertwined lhereas one can argue that a prosecutor has
been negligent in not re-examining a witne s or for failure
to produce in time any information necesp~ry for prpper
administrat; on of criminal .justice, another person may see
it as incompetence in nro~ectuion.

The main concern of this wor-k hovover-, is not to d.rw
distinct'ons between differ~nt a pects of malpractices
and how to ef'ne them Its chief concqrn rather, is
b~sically to show cause and ef ects of non-comp iance
with th2 law on the part of accused perp-ons ~nd the society
generally.

That being the c~se there ore, the net effect of
prosecut D8 failure is reflected in delays and incompetent
decis:ions , 'I'he former is seen where non-production of
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also occassion del~.

T m ever \ it; cannot; be said. that they are oven

perfect in the i~c! ~e of their autics 'S the~e ar

eaknesBcs t-tributable to them - I'or example where a

11' istrate h s 1;;ronunotion with rcCw.-'dto a rima facie

case.

'ho wcukneae ,8 <urea inaicatea c,ul for recti1ica-

tion
\

'ut when ,.e <:xy that sonc th.Ing ou;ht to be :reetii'i .d

it iL -lso 600 o u-ova.do mesne by wrrich a char-go can be

<:leI";evi: t ·o~ 1.11.. v r ason a number- of su ,-,'lion arC' horein-

under mr e:

1. it. to intCI'Lz-otcr-s , it \IOU d be more

effective to c. )10.1 persons \dth bet t.er fOI""al e ucation

particularly Lhou "Hi th good "0 sses in both ~,n Li.sh and

I. is\lahil1. Lan, uar)cs. ~hc woul.d be batt;r than most of the
\

Lnt cr-..JI'ctcrco '\ ho co .n t be less ecucatcd an o \Tere employ-

cd ct thc colani 1 ~e -i.cd when a. fc T nurneI' oi' ~1 Leans had

achieved wood educ'tion

oai.dcc academi,c qua.Li.a'Lcutri.onc, f:,O,.1. lorm of II ;al

trai11.i-.TJ..·ahoul, 1 ext.en ed to cour-t clc ks. .d.l.iL CUl be

effected thrau •...h eerai.ncr-s where cLc.rke be cnliJltelled on

ccrtain arc as of he Iau for exampl, the .i.mpoz-t ance of

d defences such as intoxication ne3utivinG

"men .t: .a'' uhich to many appear-s 0..5 not linG_
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2 s far as the bench itself is concerned, solution

to delay seems to lie in emloyment of more I a'iDt::ates

1J.1henumberof .'m istl.'at~ already working appears very all

comparedto th populatipn and the numberof crimes
\

co 'ttcd every ~.
\
I

\
I

ut even then it se mDthat majority of the young

lawyers gra uatin~ from the niversit~ of airobi (The

only main source of 1 rye n in the country) arc not

interested in joininG the bench. 'lhe main cause beinG that

?rivatc sectors see....to be mor-e payinc than the civ-il

service it:::'t:lf ~ at baino the case, renumarations of

l' B.[;ist.ates and othor m mbers of tine b nch jUdues) should

be increased ..lc.oiptrate Li, e judGes should be provided

\lith car-s ,

\
'--TheDerc.io:t"I:lswould attract mz,n more la\/ycrs to join

the bench.

lOreover uaLJist;~ates and all oth r Lawyor-sshould

keep in touch ,:i th 10: r books and ::my ot ie source of law

so that th y In e al\lays up-to-date

3. r'h o called anu ~outhi'lincers should be done

away lith or confine it to its constitutional duties -

anu onstitution) i e to or6anise sports etc.

t howove . seems that manyweazneacca stem from
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corruption and other related weaknesses. That beinb
the case, ~ attempt to sUGGest a solution, S~t

supervision, appear ineffective. ~his is so because
even now th r is nough supervision es ociall on the
part of the police ut hOHcvor much they are

supervised or. 'shed, ~roblems Sec to increase.

The main roble here and even in all other area~
n ems to nt I!l not m r: Iy fro:! the 'ray pc.o,Plearc
trained or da sobd, . ene, ut r-at.hc .....Oll t~.__ki,n of
ccono the. country has ..j( inL a fr c na ',: t economy
where succe ac iL mcusi ec in term.c 0_' Ll much one

, it u.I;»<..ars futile to C' C;::;tsolutionn
:ese soI ion \! ul still vi.o.l.at G. '0' +.ioae .rho are

E:.D ocec to carry out suoo rision noy bo victim.s of the
disease he tse Lvo s

("



Fa T NOTES C

1. ..•..•..•.....-..:. .-..;;,:.
2.
3. ;;;..:, ~= =~r....=::.:..;. 29 of 1968) seco d schedule.
4. .;;.;:;; =.;=--..;;;.::~~~::;:::::....::..;:;;__ .::I:.=.1

5.
6.
7. ;:;.;;;;:::.....;;:;.....;;,;;,;;;....;;.:;.;;..;;;.....••~o:.:~

8.
9

10
11.
12
13.
14.
15 • .;;;;;.;:;;;;;~~;;,,;;,,;;;;;;
16
17
18. ;;;;;;.;;.;;;;,,;;;;;;;;,;;;;;;.=- ...a..iiii~;;;;";"O'500

19••••••...•••==;;;;....;;;..;.;,;,.;;,;;--...................... 119.
20. ) :....,,1..0. • ",6 at.l:'.L 57-5.
21 440.22. ~ __••__~ __w; ~

23

.14 I)

uthorit7 ct (supra) ~ 6

Ja."luary 5, 1986 at page 28
onstitution S. 12

28

NO. 232/1965.

24.
25. Ibid ~. 6
26 .bid • 15
Zl cap 75) ~. 207.
28.
29.
30.
31.
32.
33.

207 (3).
(125(1)
208)

210



·E SI OF At
LI R R

34. (1948) I T.L.h. 85.
3~.Criminal Jrocedure Code (supra) L.214{I).
36. Ibid b. 215
37 oolnington V D.P.P (1935) ~.v. 462
38. The robation ffendcrs ct 8.4 I)
39 Ibid .17

r:



'i..'Eti r..;H.h.t"l .•~.•.•. I

Or
1. c 1131/ .5

2. r ?51/' l •
• 1/0 •

0 29 .LO 1%8

5.
2'" 1/ 5

c 3...1/v:.;
c

9 itG' "/ ::>-

10 ...,

ll.

12. i.> 15(~)

~.
ll~•

1 •
1 j,J

r. c .., ..0 22 5/ ;,
c ..10. 10 "/84•
I
i

0 lj 7/0:;_

20. 1:. c C • o. 1 :.-/ :;
21 a.
22 1.1 • L:.1c. /8 -
23. uJ:>.l'a.

2JI. r can 0 17 «.;/•..5

2~ c •3 ).
26. Cr. c 1'0. - 011 5.



21. c o. 1115/ to
.,/e

r 0 31 3/ ~

• 0 32..,1/8;
30. 0 1713/8;>




