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INTRODUCTION

Between 8th July and 30th September, 1985 I underwent
my clinical programme at Machakos Law Courts. While there
and sitting with the Magistrates on the bench, I witnessed
many weaknesses which I felt made the proper administration
of criminal justice difficult. That in turn prompted me to
investigate further on the administration of criminal

justice.

My main or primary aim in writing this work was to
expose some, if not all, of the weaknesses that hinder
eriminal justice in Law Courts, The Secondary aim, however,
was and still is to assist those other Iawyers who may be
wishing to join the bench to have a picture of what they
are likely to encounter and devise their own methods of
discovering some of the weaknesces or Tailure that may have

occured before trials commence or at the trials,

To that end, I should emphatically stress that even
though my work relates to Machakos Law Courts, this should
not be taken to mean that thece problems of Justice are

peculiar to lMachakos Law Courts,

Owing to the specifiec eircumstances of the programme,
I could not make a well detailed or close examination of

certain aspects of the problems facing administration of

eriminal justice,
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This was largely due to confinement to the Law
Courts for clinical programme and lack of access to the

best information on the subject covered,

Again due to distance and financial expenses involved,
it became practically difficult to travel to Machakos for
more than two times to recsearch. As a result, it became
necessary to confine myself mainly to the data obtained

during the period of the programme.

It further explains why this work is limited to
matters of administration of criminal justice between the
commnission of an offence and the time when an accused

person is sentenced,

Chapter one embraces the administration of criminal
Justice generally, Here, there are two-topics all of
which show how different organs are involved in the
administration of criminal justice., 0 much so that at
the end of the chapter, anyone who has anythine to do with
the Law can say that justice would be done if a1l this is

done in respect of an accused person,

Chapter two however, tries to show how administration

- of criminal justice has failed in Machakos Law Courts

owing to some identified weaknesses in those involved in

the administration of eriminal justice in the said courts,



ADMINISTRATION OF CRIMINAL JU TICES

CHAPBER 1
PRE=TRIAL PROCLDURE,

This chaptef attempts to outline how criminal Justice
{8 administered in Magistrate's Courts and how different
organs play important roles thereof, Those organs for the
purpose of this work are: The Police, Chiefs and Sub=-chiefs,
Administration Police, Kanu Youthwingers, Prosecutors,

Magistrates and Probation Officers,

1, POLICE:

Administration of criminal Jjustice commences when an
offence (called crime) is committed or suspected to have
been committed, Things may be set in motion by a complainant
reporting the commission of the offence to the Pnlice or by
Police Officer who may have been at the scene of crime, It
may also start if a Police Officer reasonably suspects one

to have committed or to be about to commit a crime.

Thus the Police Force becomes very crcial in the whole
process of administration of criminal justice. Cape 841
establishes the Police Force and sets out its fundamental
functions. Section 14(1) of the Act provides inter alia
that:=-

"The force shall be employed in Kenya for the maintenance

of Law and order, the preservation of peace, the

protec?ion of life and property, the prevention and
detection of crime, the enforcement of all laws and
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regulations with which it is charged".
Section 15(2) of the Act., goes further to confer upon the
Police "orce more powers and duties than the preceding
gection, By virtue of this section:=
"Every Police Officer shall promptly obey and execute
all orders and warrants lawfully issued to him,
collect and communicate intelligence affecting law
and order and take all steps necessary to prevent
the commission of offences and public nuisance, to
detect offenders and bring them to justice and to
apprehend all percons whom he is legally authorised

to anprehend agd for whose apvrehension sufficient
grounds exist"

Normally, the apprehension or arrest of ~uspects is
accompanied by investigation of the offence alleged to have
been committed, It is the duty of the Pblice Officers to
carry out these investigations., Investigations into any
alleged offence is necessary for the purnose of determi-
ning whether the suspect should be charged with that

offencee.

It is even more important for the Prosecution during
the trial of an accused person in deternining his guilt,
At this point, it is importent to sfress that the success
or failure of the prosecution case depends very much, if
not solely, on the evidence available, which evidence is
gathered by means of investigations bv the Police Officers,
The investigatimg officer is required by law to

perform his duties dtligently and honestly and to take
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all necessary measures to ensure that proper evidence is
obtaineds On the day Police Officers graduate from College,
‘they take an oath to the effect that they will be
obedient, owe allegience to President and do their utmost
to preserve the peace and that would subject themselves
to all Acts, orders and regulations now or in the future

in force.

This is contained in the Police (Amendment) Act3 which
provides as follows:=

"I «ee do hereby swear by almight God

solemnly and sincerely afrfirm
that I will be faithful and bear true allegience to
the President and the Repulic of Kenya during my
service in the ke%za Police Force that I will at all
times as a specia olice Ufficer do my utmost to
preserve the peace and prevent offences against the
peace; that I will subject myself to an Acts, orders
and regulations now in or in future in force relating
to my service duties of a Police Officer according to
Law without fear, favour, affection or ill-will",

Thus a Police Officer carrying out any investigations

is subjected by the oath to the Folice Regulations” by

virtue of the Police (Amendment)Act, which regulations are

branded "offences against discipline," Regulation Number

23 requires all Police Cfficers not to be negligent or

idle in the performance of their duties.

It follows that whenever any Police Officer takes up,
or is directed by his superiors, to carry out any investi=
gations in respect of any alleged offence, he has to do so

with the utmost exercise of care., He has to make sure

(-
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that every relevant evidence that may be useful to the
prosecutor duringthe trial of the accused or to the Police
Officer in the Police Station for the purpose of charging
the suspect, is carefully taken,

5

As per Regulations numbers 36 and 37, © no Police
inspector or subordinate, should, unowingly make any false
accusation against any other person or unowingly make any
false statement affecting the character of such person or
wilfully suppress any material false, Although it is
expressly st#&i®d  in these regulations, it is implidt thal
in any investigation into any 2lleged offence, they are not
at any time suoposed to supprdd® any material facts which

would render impossible the administration of criminal

Justice.

Material facts may take many forms e.ge any statements
obtained, anything seen to have been done or omitted to
have been done, anything left behind by the asfailant
(offender) or any other things connected with the offence

under investigation.

Regulation number 416 makes it an offence to contrae

vene any of the Regulations enumerated or conterplated by

"The Police Kegulations" and any person guilty of any act,
conduct, disorder or neglect to the prejudice of good
order and discipline, not hereinbefore specified, shall

be
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be guilty of an offence against discipline,

Two things are discernable from this Repulation:e

(i) That it is a summary of the whole Part II of the
Police Regulations,

(ii) That Police Regulations as enumerated thereunder
are not exhanstive,

It follows that Part II and particularly Regulations
number 41 is very broad and as such not all offences or
conducts ageinst discipline are included therein., It can
only be said in a terse statement that « All duties in
respect of all investigations should be discharged dilie

gently and honestly.

While all this is taking place, the aecused is in
Police Custody or at large. In the case of the letter if
the investigations Police Officers or Officers has/have,
having complied with all the above requirements, come up
with concrete evidence implicating the suspect, then he
(the suspect) is arrested and taken to Police Station for

charge and caution,

If the suspect is already under arrest, he is there=
upon charged, It should be borne in mind that on either
case the suspect should be charged with the right offencej
that is to say, the charge should be compatible with the

evidence gathered during the investigation.
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It is however less important here to say that if no
reasonable grounds are established as to why a suspect

should be charged then he should be set at liberty.

2o CHIEFS AND ADMINISTRATIVE POLICES

Closely related to the institution of Police are the
Chiefs and Administrative Police, Differences however do
exist between the former and the later two., The former is
more detailed and elaborate when compared with the later

(Administrative Police)e.

It is also wise to treat them differently here as
administrative police work hand-in-hand with chiefs and

can be called Chief's Agents,.

In terms of duties, however, administrative Police
Officers can be daid to constitute the lower echelon of
the Police orce generallye. This is because the Law does
not require them to perform the very detailed tasks such
as charging suspects. If anything all they do in practiee
is to arrest suspects, then hand them over to the Police

properly so called,

Cane 1287 establishes the institution of Chiefs in
this country and section 2 of the Act. provides:e=
"In this>Act, except where the Act otherwise requires

'Chiefs® and'Sub-Chiefs' respectively mean the
persons appointed for any area to the Offices of



Chief and Sub-=Chief respectively in the public
service,"

Cape 8§8 establishes the institution of the Admini=
strative Police and section 8 of the Act. links them with
| chiefs when it comes to the exercise of duties. As per
this section,

kvery Officer shalli=

(a) when called upon by any Chief or Sub-chief,
assist him in the exercise of his lawful duties,

(b) obey and execute promptly all orders and
warrants lawfully issued to him by any
competent authority,

(c) preserve the public peace, prevent the commission
of offences and apprehend 21l persons in respect
of whom he holds a valid warrant of arrest."

It is clear from this section that apart from the
statutory connection that exist between administrative
Police and Chiefs with Sub-Chiefs inclusive, the duties
they are required by the Law to perform are generally si-
milar to those confered upon the Police Cfficers properly
go called, It follows that everything said with regard
to the exercise of duties by the Police Officers apply
equally to the Administrative Police Officers, The only
two reasons why they should be treated differently here

arei-

(i) as already said they constitute the lower echelon
of the Police Force,

(ii) as per S.8 of Cap. 8 9 they work hand=inehand
wit hiefs and ©cub-Chiefs,

It can be argued that, since chiefs and sub-chiefs
represent the executive at a very local level, the Adminie

strative Police work at such areas,.
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Section 6 of Cape128~ "~ confers powers and duties

econtained in the Act upon chiefs and sub-chiefs. The
section provides as followsSie

"It shall be the duty of every chief or sub-chief
to maintain order in the area in respect of which
he is appointed, and for such purpnose he shall
have and exercise the Jjuridiction and powers
confered upon over persons residing or being
within such area,"

The Act infact conferes upon the chiefs and sub=-chiefs
a wide range or powers, They work as administratO®® in
the areas to which they are appointed and can make orders
to be obeyed by the persons residing or being within the
local limits of their juridiction. Contravention of any

chief-made=orders attracts criminal penalties.

As for maintenance of order, they are required to
work within their Jjurisdiction. Here, a chief has powers
to arrest or issue warrants of arrest in respect of any=-
Vbody who disturbs the good order or in breach of peace.
All this he does with the said administrative police

acting as agentse

Since S.8 of Cape 85 requires the administrative

policeofficers to obey and assist chiefs and sub-chiefs

respectively in the exercise of their duties, it means that
once a chief or sub-chief receives any information that one
has committed an offence, he can dire€t any administrative

officer to arrest that person. Sub-section (b) of the same

section mitigate the injustices that sub-section (a) may
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Onggo'by requiring these administrative police officers to

obey and execute promptly those warrants lawfully issued

to them by any competent authority.

In practise, " any competent" authority means the
chiefs and the subechiefs,

But the question remains, when can we say that a
warrant is lawfully issued?

would it suffice that a warrant emanates from a superior
officer regardless whether it is made mala fide or not?,
For the Law to achieve its goals it should be said that
the requirement is that only those warrants executed bone

fide should be obeyed.

In practice, when a suspect is arrested persuant to

11

the powers confered by the chiefs authority Act™", he is

taken to the chiefs offices and subsequently handed over

. to the police officers for charge and caution. 5o the
evidence gathered by the chief 2and his administrative
police officers becomes very vital in the preparation of
the charge and even during the trial of the accused. That
way, chiefs, sub=chiefs and even administrative police
become very vital in the administration of criminal

Justice.

It follows that any negligence, misconduct or bad

faith. in the performance of their respective duties can
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easily occasion miscarriage of Justice,

YOUTHW ING O3

Today & Body known as llanu Youthwingers cdoes exist,
body is directly involved in the administration of
1l Justice anl therefore an inter rol part- of the

gtem and worthy of some consideratione.

It is not clear how this boady i= sunnosed to go about
duties, but guidance can be perhaps aoﬁght from the
Hamu Constitution itself, Ilowever, thers are conflicts
m the looal leaders a: ta whether the Lamu Uonatituti-
. n provides for the sxistance of such a body, ‘he most
. dominent camp led by libnourable kariuki Chotara holds that bhe
]F@han Constitution is explicit on thirs issue and *hat the
.;‘llla group cannot be diebanded unless the “onstitution is
This disperity is = little imnortance hore as
»fjthn econstitution seams to surport the view exprenced by
. Mr, Kariuki and his lot. By victue of . 12(a) of the
i;‘constitution:—

AEE "The groun shall consist of union membere who have

E attained the are of 18 yezrs but who have not

By attained the age of 35 years, Applic=tion for

' memharship shall be made werbally or in writing to

b g the sub=hranch secretary or to the ’{-trict ‘ecretary,

@n enrollement each maember chgll he supplied with
a youth zroup card and badge"™ ',

jliﬂdbloction (b) of the same section goes on to say that
Lﬂ¢g~‘ry member of the youth group shall pay a fee 0f sheo/=
4 and a monthly subscription of cents «/%0,
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3 fince the constitution (KANU Conatitution) talks of
lj'lody called Fanu Youth which is orecanised on both
&"~rict and Loeationnl basis, ' it can be wisely inferred
?f‘t the so crliled kanu Youthwineers is build on that, If
t is the case, then Hon, Chotara cannot be snid to have
F ﬁ~4 red 4in surresting that ‘anu Youthwinrers is a

ature of the ifanmu Constitution,

What are the duties of the body? Here, it should be
sed that the duties of this body are contained in

| Party's Constitutione, The view comtemnlated by the
i‘ﬁlltitution is hovever at variance with the view cheri-
?gjlpd by & good number of politicians in ieonya, ion,
;fﬂhutlrt, once arain has bheen in the forefront to express
ﬁ;.huir views and hms hoen quoted by the daily to have said
~ thet:-

;;‘i "The sole of the party's vouthwingers wee to assist

1 the police nn? the administration in fi-hting

against crime and other accinl evile,t'Beprsrectot
bodysuards of individuals, but on the contrary their
duty is to aseint in promoting lHyayoisnm,”

Commared to the proviusions of the conct’tution itself,
?  4t 18 clear that the above view is not “ree "ron criticism
;;‘\-s rather a serious blunder, [,12 (c¢) 0" the enid constie
| tution makes it clear that the whole group retaina a measure

&

 of self=identity, that it shall be an intesrol part of the

. party and amenable to the unions contrnl and discipline at
sub=location, area, sub«branch/v ad and Uistrict level,

~ Bection 12(i) which charges them with dutiee provides as
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"(i) to work in closest co-operation with branch,
location/ward, sub=location/area committees
to ensure the success of the pdlicy and
programme of the union,

‘;‘“(11) they 81 have no original power of expenditure

but shall be ziven funds by the branches in

order to enable them to fulfil their duties,

Ti(iii) they shall organise self-help, voluntary work,

. youth rallies, sports, and or$anise neetings
aimed at increasing the party isconciousness
among youth in the Districte”

In practice, however, the view held by those in Hon,

hotara's Camp seems to hold water, It is now a common

pactice that the Kanu Youthwinger's major task is to assist
he police and the administration in fighting ag-inst crime

:tg other social evils,

Actualy, in that capacity the said group has powers
pst similar to those exercised by the police and can
refore arrest any person if directed to do so. Normally
i&t is their leaders who direct them to acte. lMost of the
Ftilo they arrest "offenders" and tie them up in ropes then

: land them over to the police for charge and csution,

. 84, CHARGES

Once a suspect is taken to the police station and the
. police officer in charge has evaluated all the material

! evidence gathered against him, the latter shall proceed to
~ prepare a charge against the suspect. The process is long

- and may take many forms e.ge the complainant or any other
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dth relevant informatinn in reepect of the offence

gt~ 7 ntae are recorded and sirmed by the
making them, It ic sn offence for any person to
ecomply with this reguirement without reasonable

fiafora the euepect is charged, it is the regniremasnt

- Law that he should be cnutioned, Thie applies where
iﬁaﬂied wishes to make a statement or answer a2 ctatement
:‘;to him by the pnlice, In practice and even from the way
_lﬁatutes are constructed, it aopears that cautioning and
of statements by an accused percson may come aTter he

_already been chareed,

The relevant section governing thic matter is 5,22 (3%

u the police Act which provides as follows:-

"Any police officer may record any statcoment made to
him by any such person if suspected of having
conmitted an offence or not, but, before recording
any atatement from a person whom such police officer
has decided to charce or who has been charred with
comnittine an o"“encey the police shall warn such
person that any statements which may be recorded may
be used in evidence",

i

There iz also a proviso to that section which nrovides as
follows:= :

"provided that any such statements ahall, whenever
poasible, be recorded in writing and =sirned by the
percon making it alfter it has been read to him in a
language which he underatands and he has been invited
to make corrections he may wish,"

An accused person may also wish to make a confession,

if this happens, them section 28 of the evidence Actla
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?lpnsa operational and by virtue of this section no
'yf,ossion made by any person while he is in the custody
J':)olice officer shall be proved as against such person
i;f.ls it be made in the immediate presence of a Magistrate
or a police officer of or above the rank of, or a rank

ff'»Vllent to assistant inspector,

The initial problem which arises in application of
‘the section is that of who is a police officer under the

stion, in recard to section 25 of the Indian lvidence

t = confessions to police officers not admissible MAC-

{~tEZIE Je in a concurring opinion in R, V. ASMANI MWAKE

: M_Alg_ noted that:=

"the authorities quoted to us all tend to establish
the principle that S 2?5 ¢ees is not to be applied
in a strict technical sense but that persons who
are in popular sense nolicemen are to be regarded
as coming within the sections

: In the licht of the foregoing learned speech and
;T)ractice in Kenya Courts, it appears that a police officer

;f'undér Se 22 (3) of the police Act and C.28 of the Lvidence

5} Act, is anybody who is by law assigned the duties of a
Police Officer,

From practice, it also appears that the requirements

| of 5,28 of the Ividence Act can be dispensed with,

In spite of the importance of confessions, it should

be noted that there are great dangers in courts relying on
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oral confessions of guilt, therefore the rules and cases
all emphasize the transcription of statements, for as was

o
said in R. V. Kapere s/o quxe;c quotting Taylor on

Evidence (1llth Zvidence) P. 582:-

"eeethe evidence of oral confession of guilt ought
to be received with great caution. For not only
does considerable danger of mistake arise from the
nisapprehension or malice of witnesses, the misuse
of words, the failure of the party to exnress his
own meaning, and the infirmity of memoryj but the
zeal which generally prevails to detect offenders,
especially in cases of aggravated guilt, and the
strong disnosition which is often displayed by
persons engaged in pursuit of evidence, to magnify
slight grounds of suspicion into sufficient proof-
together with the character of the witnesses, who
are sometimes necessarily called in cases of secret
and atrocious crime all tend to impair the value
of this kind of evidence and sometimes lead to its
rejection, vhere, in civil actions, it would have
been received,"”

Once a statement or confession is recorded pursuant

to Be 22 (3) of the Police Aict, the proviso to that seg=

tion requires the accused person to sign it after it has

been read to him in a lanpuage which he understands,

Apart from the statutory provisions governing pree
paration of charges and recording of statements, there
are rules of practice providing administrative directions
for the guidance of Police Officer in the takinge of
statements and confessions from suspects, These are
called Judge's Rules, and, being rules of practice they
are declarcd by a court of competent Jurisdiction and
are followed until that court or a higher court declares

them absolute, or they are changed by a legislature?1



PR s b Jse o

-1l =

The initial rules were adopted in Last Africa, and
when "new" Rules were adopted in ‘ngland in 1964, the
question arose as to whether the "o0ld" or the "new" Rules

then applied in Zast Africa, The court of appeal in
22

‘Ondundo s/o0 Anyangu and others V. R; settled the matter

by ruling that "old" Rules represent the practice to be

followed in the ecriminal courts in Xenya,"

The rules, nine in number state as followsi=-

1., When a Police Officer is endeavouring to discover
the author of a crime, there is no objection to his putting
questions in respect thereof to any person or nersons,
whether suspected or not from whom he thinks that useful
information can be obtained,

?e Whenever a Police Officer has made up his mind to
charge a person with a crime, he should first caution that
person, before asking him any questions or any further
questions, as the case may be,

2+ Persons in custody should not be questioned without
the usual caution being administered,

4, If the Prisoner volunteers any statement, the usual
caution should be administered, It is desirable that the
last two words of such caution should end with the words
"be given in evidence".

5« The caution to be administered to a prisoner, when
he is formally charged, should therefore be in the followe

ing words:=
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"Do you wish to say anything in answer to the charge?

You are not obliged to say anything unless you wish

to do so but whatever you say will be taken down in

writing and may be given in evidence". Care should

be taken to avoid any suggestion that his answers

can only be used in evidence against him, as this

may prevent an innocent person making a statement

which might assist to clear him of the charge.

6e A statement made by a prisoner before there is time
to caution him is not rendered inadmissible in evidence
merely because no caution has been given, but in such a
case he should be cautioned as soon as possible,

7« A priconer making a voluntary statement must not
be cross-examined, and no cuestions chould be put to him
about it excent Ffor the purnose of removing ambinguity in
what he has actually said. For instance, if he has mentioned
an hour without saying whether it was morning or evening,
or has given a day of the week and day of the month which
do not agree, or has not made it clear to what individual
or what place he intended to refer in séme part of his
statement, he may be questioned sufficiently to clear up
the point,

8¢ When two or more persons are charred with the same
offence and their statements are taken separately, the
Police should not read these statements to the other persons
charged, but each of such person should be given by the
Police a copy of such statements and nothing should be
said or done by the police to invite a reply. If the

person charged desires to make a statement in reply, the

usual caution should be administered.



9, Any statement made in accordance with the above
rules should vhenever possible be taken down in writing
and sifned by the person making it after it has been read
to him and he has been invited to make any corrections

he may wish,

Although police officers are by law empowered to
record statemonts and confessions given by accused persons,
there are other statutory provisions prohibiting the taking
of confessions in certain methodse They include among
others confessions obtained by inducement, threat or
promise having re"erence to the charge aghinst the accused
person, proceeding from a person in authority and sufficient
in the opinion of theé court, to give the accused person
grounds which would appear to him reasonable for supposing
that by making it he would gain any advantage or avoid any
evil of a temporal nature in reference to the proceedings

against him.p3

If the confession is obtained by any une
lawful means it is held to be inadmissible in evidence so
is the case where the confession ie qualified or retracted
by the accused person during the trial - in which case the
court is entitled to call a trial - withinea-trial to

ascertain whether the confession has been voluntary or not.

Be IN COURT PROCIEDURES

Once charged the accused person is taken to court to
answer the charge = to plead, In the court we have a number
of personalities who are directly involved in the admini-

stration of criminal justice of particular importance here



are Magistrates, Prosecutors, interpreters with probation

officers inclusive,

1, MAGISTRATESS

S 1) of Cave 10 (of Laws of Kenya) establishes
Magistrate's Court in every district. The sub=-section
reads 2= followsi=

"There is hereby established for each District a

Magistrate Court, each of which shall be a court

~surbodinate to the High Court and shall be

constituted when held by a District Magistrate

who has been assigned to the distris& in question

by the judicial service commissionsg’
Se 6 whose heading reads "powers of district mapistrate"
is somehow vasue and does not tell us a2 lot about what
these powers sre, All it says is that a District lMagige
trate shall have power to hold a Magistrates' Court of
such class 28 is designated by the Judicial service

o)

commission, 5 Ce15 of the same Act is however of great
assistance for it gives guidlines as to the procedure
proceedings, It is this section that directs lMagistrates
to the criminal procéddure to be followed:

It provides inter alia thatie

"subject to this act and rules of -ourt, all

Magictraies® courts shall follow the principles

of procedure and practice laid down by or underie

(a) the criminal procedure code, 2s rggards
proceedings of a criminal naturei”

Under the criminal code and also in practice once an
accused person is taken to court for the first time, the
substance of the charge is stated to him by the Magistrate
and he is called upon to plead., Here, he can admit or

‘deny the truth of the charge,
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If the accused person admits the truth of the charge
his admission is recorded as nearly as possible in the
words used by him and the lMagistrate shall convict hig
and pass sentence upon or make orders against himgy unless
there appears to him sufficient cause to act to the

27

contrarly.

In practice, after conviction but before passing of
the sentence, the Magistrate may require the prosecutor
to outline any special facts in which the offence was
committed. This anﬁlies nmainly where the offence committed

is e.g. cases of assault,

It is of course a requirement of the Law that special
facts may be given upon the pleas of rpuilty by the accused
person - but it is not a mandatory requirement and the

Magistrate therefore has a discretion in the matter.

Thus minor offences such as brewing or being in
possesgion of traditional liquor without a licence may be
punished without production of special facts = except

perhaps the liquor as exhibit,.

In the case where the accused person does not admit
the truth of the charge, the court shall proceed to hear
the case.28 The same would apply where the accused

person refuses to plead,
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In practice the hearing of a case may be fixed to
commence several weeks after the "plea'y, As a recsult the
accused person may be released upon the court granting
a bail to the accused person or release him on his executing
a bond with or without surekies for his appearsnce, Ais
soon as the bond has been executed, the person for whom
appearance it has been executed shall be releasedy andiif
he is in prison the court admitting him to bail shall issue
an order of release to the officer in charge of the prison

9

and the officer on receipt of the order shall release him.P

The release should be immediate save where other
lawful grounds render it impossible e.fs where the accused
is charged with another offence for which no bail has been

granted,

lMoreover, in granting bail the liagistrate has a
discretion so that factors such as the possibility of the
accused sbsconding or interfearing with witnesses may

influence him not to grant it,

If the accused perszon does not admit the truth of the
charge, the court shall proceed to hear the complainant
and his witnesses and other evidence (if any)es The lMagi=-
strate ensures that after each prosectution witness has
given evidence, the accused person or his advocate (if

represented) is given an opportunity to cross-examine
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that witness, The answer given (if the witness is cross-

examined) is recorded.

Normally all evidence is given on oath save where
some circumstances exist exemptine a witness from making

sworn statements,

If at the close of the evidence in support of the
charge and after hearing such summing up, submission or
argument as the prosecutor and the accused person person
or his advocate may wish to put forward, it appears to the
court that a2 case is not made out against the accused
person sufficiently to require him to make a defence, the
court shall dismiss the case and shall forthwith acquit

him2|

If however the lMagistrate in this case is satisfied

that a prima facie cases has been established to require

the accused to make his defence, the lMagistrate shall
again explain the substance of the charge to the accused
and inform him that he h.s a right to give evidence on
oath or to make unsworn statement, and that in the former
that he would be cross-~examined by both the court and
prosecution and that in the later he would not be subject

32

to cross examinatione

In practice the Magistrate informs the accused person

that he has the right to keep quiet as the burden of
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proof in criminal cases is always upon the prosecution

(save where the burden is by law placed upon the accused).
Now the guestion is, when can a lMagistrate say that
a prima facie case is established? or, what is a prima

facie case?

The leading decision on this question is Ramanlal T,

Rhatt V, R.53 There the appellant, a sube~inspector of

Policé, had been charged with two counts of official
Corruption, At the trial the Magistrate considered that
a "fragment of evidence" namely "have you got shel,000/=7?"
was not sufficient to justify his calling on the defence
on the count of soliciting, and though evidence on the
second count was strong, he thought it did not constitute
proof of the charge as laide The Attorney-General
appealed to the High Court by way of case stated and
obtained an order rem’tting the c2se to the same Magistrae
te with a direction to put the appelant on his defence in
-respect of both counts and to hear and determine the case
according to lawe At the resumed trial the appnellant was
convicted, the court of appeal, discussing and disagreeing
in part with 9 passege from the judgement of Wilsony Je. in
Re Vo Jagjivan M, Patel and others,34 saidje

"Remembering that the legal on us is always on the

prosecution to prove its case heyond reacsonable

doubt, we cannot agree that a prima facie case is

made out if, at the close of the prosecution, the
case is merely one 'which on full consideration
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micht possibly be thought sufficient to sustain a
conviction: This is periliously near suggesting
that the court would not be prepared to convict if
no defence is made, but rather hopes that the
defence will fill the gaps in the prosecution case.

Nor can we agree that the question whether there is
a case to answer depends only on whether there is
‘some evidence, irrespective of its credidility or
weight, sufficient to put the accused on his
defence',

A mere scintilla of evidence cannot be enough: nor
can any amount of worthless discredited evidence,

It is true as Wilson, J. said, that the court is not
required at that stage to decide finally whether the
evidence is worthy of credit, or whether if believed
it is weighty enough to prove the case conclusivelyl
that final determination can only properly be made
when the case for the defence has been heard, It
may not be easy to define what is meant by a 'prima
facie case', but at least it must mean one on whic

a reasonable tribunal, properly directing its mind
to the law and the evidence could conviet if no
explanation is offered by the defencel

Certain things should be said about a prima facie

casel=

1, That the faet that a prima facie case has been

made out does not invewftably indicate that the accused
person will be convicted even if he offers no defence,
e That the risht approach is that the accused may

be convicted once a prima facie case is established whether

a defence is made or not,

2. That the lMagistrvie does not of course have to
decide whether the accused is guilty at this stage. All
he needs to do is to decide whether a case is made out
sufficiently to require the accused to make a defence, It

may be a strong case or a weak case,
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4, That even if a prima facie case is established

against the accused the burden of proof will remain on the
prosecution,

5¢ That a prima facie case may and may not be a case

proved beyond reasonable doubt « if anything, the Magistrae
te makes a decision immediately the prosecution closes its
case and that is too early to examine the weight of the

prosecution evidence,

A situation may arise during the proceedings where the
accused person denies or qualifies a confession taken while
in police custody. In such a case, the lagistrate is
required to call a triale-withinea-trial, Here the onus of
proving the voluntariness of the confession lies on the

prosecution,

A different problem may also arise at any stace of the
trial, If is appears to the court that the charre is
defective, either in su"stance or in formj the court nay
make such order for the alteration of the charre either by
way of amendment of the charge or by the substitution or
addition of a new charge, as the court thinks necessary to
meet circumstances of the case. Frovided that the accused
is to plead afresh to the charge and call back the witness
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to give evidence afresh and cross-examine them,
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After the close nf tha defence case, the court having
heard both the comnlainent and the ascused person and their
witnesccr an? evidence ghall either conviet the accused and
pass sentence upon or mnke nn order arainst hin acror'ing

I
&

to law, or rhnll acauit hin,

| However, betwean the conviction and sentencing the

I Mapgistrate {e required to c¢all the prosecutor to nroduce

e =

the accused®s recHrd (if any) j.e. - the accused's criminal

lntecipﬁnts. "™is ig wiven e”fect hy aection 57 (0) of

$he -vidence ict which states thatie
| WW% the provisions of sub-section (1) of
a sectiof, evwidence »f nrevious conviction Tor an
of fence may ba viven in a eriminel trisl affter

eonviction of the accused psrsony for the purnoseg,of
affecting the sentence to he awarded by the court,

After the prageent@r  hasg addressed the court on this
isesue the accuned ners.n is also given n chance to mitigate,
This nlaso helne the Haristrate to determine the level
(pravity) of the seontence to avard.llitigation includes
other thinege like social background economic position of the
accused nersong dependents (4F ofy) or any other extenua-

ting circumetances « in which the offencs waz committed,

Once satisfied, the larirtrate nroceesds tH nass

sentence on the accused person, Yor every offence, there

is always a nunizhment »rescrived by the statute creating

the offence,.



In the majority of cases, the statute gives a maximum
penalty or the minimum, thereby leaving to the Magistrate

a wide margin of discretion,

2 THi PROCECUTCRS

Prosecturos are normally Police Officer with police
training as well, This similarity however applies to
those prosecutors working with Magistrates but not Public
prosgctuors or the Deputy Public FProsecutors, Here, we are
concerned with those prosecutors in police employment, Due

to the similarity all the rules and regulations affecting

other police officer apply to them with equal force.

In criminal proceedings, it is the prosecutor who
renresents the state, In that behalf he institutes legal

proceedings ar~inst the accused persone

Being the one prosecuting the accused person, he is
required to produce every evidence that bears on his case
otherwise he is likely to faile, This will inciude produ=
ction of real evidenc- (as exhibifs) and ensuering the

attendance of all prosecution witnesses,

The onus of proof is upon him - to prove his case
beyond reasonable doubt whether the accused person is put

on defence or not,
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Se 108 of the Evidence Act provides that:-

"The burden of proof in a =uit or proceeding lies on
that person who would fail if no evidence at all
were given on either sidel

From this provieion it is clear that the prosecution
has to adduce evidence sufficient to prove its case beyond
reasonable doubts Thus in Woolminston V.D.PsF C Lord Sankey
had the following to say in respect of this matter:=

"Throughout the web of the Inglish criminal law one

golden thread is always to be seen, that it is the

" duty of the prosectition to prove the prisomer's guilt
subject to what I have already said as to the defence _
of insanity and subject also toaany statutory exception.

If at the end of and on the whole of the case, there

is a reaconable doubt, created by the evidence given

by either the prosecution or the prisoner, as to
whether the prisoher Rilled the deceased with =a
malicious intention, the prosecution has not made out
the case and the prisoner is entitled to an acquital,

No matter what the charge or where the trial, the

principle that the prosecution must prove the cuilt

of the prisoner is part of the common Law of Ingland

and no attempt to whittle it down can be entertained,"

Since the burden of proof is upon the nrosecutor
generally, it is upon him to re—-examine his witnesses where

the circumstances render it possiblee.

He has to ensure further that the charce against the
accused person is not defective, This he does by reading

all the statements recorded at police station.

When the accused is e¢alled to plead for the first
time, it is upon the prosecutor to make sure that all the

relevant facts surrounding the commission of the offence



in question are available, This enables the court to

convict promptly, if need be.

It is upon him to produce to the court the accused's
criminal an@ecedents before sentencinge This requires him
to have searched for the accused's criminal record, At
the same time he ought to address the court as to the
nature and gravity of sentence necessary, The above
discussion however should not be taken to mean that the
duty of a prosecutor is to secure a conviction, Instead
it should be taken to mean that his duty as a court

officer is to produce the best evidence =nd to assist the

; hing a ,jU.St decisione

3. INTERPRLTER (Court Clerk).

Court interpreters are very important versons as

far as administration of eriminal Jjustice is concerned.

Besides the role of interpretation they zlso work as
in the courtse They communicate any information between
Magistrates and the accused person, This duty includes
pascsing over of files to the Magistrates for gisnatures

where the accused have executed bonds,.

As interpreters they are required to be fluent in
both, the lancuage of the accused as well as that of the

court (English),
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Thus when we say that the substance of the charge has
to be read and explained to the accused, it means that the
interpreter has to be accurate in his interpretation, and

that every thing said by the court is conveyed,

Even if it is at the end of the proceedings but
slightly before the sentencing i.e. when the accused is
called upon to mitigate, the interpreter has to explain
to him the meaning and the effect (purpose) of mitigation.
Whatever the accused says in mitigation has to be communi-

cated to the Magistrate accuratelye.

He has to interprate everything said by the prosecutor
and witnesses in respect of the charge or trial so that the
accused may know exactly what is going on and to be in a

better "position to cross-examine those witnesses.

4o PROBATION OFT'IC RS

Probation officers play a vital role in the admini-
" stration of criminal justice in Magistrate's courts. They
are mainly social workerss By virtue of =S, 4(1) of Cape

a8

where a person is charged with an offence which is
triable by a surbodinate court, and the court thinks that
the charge is proved but is of the, opinion that; having
regard to youth, character, adecedents, home surroundings,
health or mental conditions of the offender, ®» to any

extenuating circumstances in which the offence was committed,
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it is expedient to release, it shall:i=
(a) Convict the offender and make a probation order or
(v) Without proceeding to conviction make a probation
order,
When this section comes into operation the probation
officers are required to undertake the supervision of such

probationers as may be assigned to their charge.

Ve are here however concerned about the probation
officer's role in the administration of criminal Jjustice

before sentencinge
This is the time when the Magistrate may recuire some
special report about the accused person to assist him in

the making of a just sentences

One of the Rules under S, 17 of Cap, 64%9 states that,

it shall be the duty of a probation officer to make such
probationary inquiries as the court may direct into the
 antecedents, home surroundings and other circumstances of

an accused person,

This may be necessitated by a variety of circumstances
such as the accused being of an apparently tender age (in
which case the court would decide whether to send the
"accused to an approved school), or where the accused person

appears to have committed the offence but the court feels



-:54-

that some other circumstances surrounding the commission
of the offence tend topptray the accused as a less
dangerous verson (in which case the court may order a

non-custodial secntence or a light custodial one),

Thus it is the duty of the probation officers to
investigate into the antecedents of the accused, This
is achieved by interviewing the accused's relations,
neighbours, local administrators and even the accused

person themselves,
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ADMINISTRATION OF CRIMINAL
JUSTICE IN MACHAKOS®S LAW
COURTS

CHAPTER II

We have seen in chapter one how criminal Justice is
administered in Magistrate's courts., We have z2lso seen
how different institution play different vital roles in
the administration of that Justices This chapter attempts
to show how Tailure to observe the statutory rules or
otherwise by those concerned can oc-assion injustice and
how such injustice has been occasioned in Machakos Law

-Courtse.

l, THE POLICE:

Inspite of the rules and repulations coverning the
conduct and exercisec of police nowers, situations may
arise where such powers are abused, OCther situations may

also arise where, due to justice is miscarried,

It is the police who, when an offence is committed,
carry out investigations and eventually bring the suspect
to bvoke In the process of investigations, the police
officer responsible stands a chance of being bribed by the
suspect and thereby tamper with the investigation or

abardong the whole business altogether,

F NAIRO®
gRrSITY O
o LIBRARY
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A police officer may be nalso negligent in the perfore
mance of his duties, in which case no just results will be
achieved, If after he has taen up the invectizations he
fails to do everything necessary and re=connbly possible
for the purpose of achieving a just trial then he will be
deemed nerligent, In that case, the accused will be pre-
Judiced or go scot-free even if he has heen puilty, It has
been shown in chanter one that there are certain police
officers who ars charge? with some special nowers, These
powers go with ranks in police force; some n-olice officers
are suverior to others by virtue of their nTices and theree
fore command respect and obedience “rom the other onese This
kind of power may be abused in a number of ways, firstly;
since a Junior police officer is required to show refpect
to hic senior officers, it follows that those in senior
ranks play an important role in the rromotion or demotion
of thoge urder them, Thus if for any rea-nn the —enior
officer is not obeyed he can readily work “»r i{he downfall
of his Junior, TIhis kind of atmosphere r~iges the pogsie-
bility of the jumior police officer beinc mi-used by those
in high ranks, This misuse may take a numher of forms,
One, due to fear of being intimidated or 1n-in~ his job or
promotion the junior police officer may find himcelf in
situation where, notwithstanding the fsct no investigation
has been carried outy or the investigrtiop carried out does
not disclose adequate evidence, he is nevertheless directed

to charge a susnect and thereupon conply,
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Secondly, the fact that promotion is on merit (where
merit means how dutious a police officer is in respect of
apprehension and charge of suspect), there is a chance of
a police officer misusing his power to arrest and charge
innocent peonle with a view to pleasing his superiors for

promotion,

This kind of malpractice, if it succeeds, will no
doubt go to the record of the police officer and serve as
a guideline when the question of his promotion comes to be
determined, That way he happens to kill two birds with
one stone i.e. he pleases his seniors and at the same time

stands a chance of future promotion.

Zxamples of weakness are found in the following
casest= R.Ve Joseph Mutilu 1, The accused had been
charged with giving falseinformation to a public officer

causing him to wrongfully set up an investigation,

Particulars of the offence were that sometimes in
April, 1985 the accused person wrote a letter to the
Permanent Secretary inr the Ministry of Lducation which
purported that 2 certain school had not given any account
on its expenditure from 1979 to the time the letter was
written. It was further alleged that the same P.Se had,
acting on that information, summoned the school committee,

Nothing was said about the findings of the meetinge
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As a result the court found the accused not guilty

and he was therefore discharged.,

In ReVe Kalulu 2, The accused had been also charged
with giving false information to a public officer. The
allegation was that the accused had reported to two
police officers at Machakos Police Station that he had
seen a plantation of bhang on Mua Hills which belonged to
another person there. It was further alleged that two
policemen had, upon receiving the information gone to
visit the scene but to their surprise found nothing like

a bhang plantation or any sign of it.

The court found that when the policemen were taken
to Mua Hills, they had actually found three plants of

bhang as the rest had been uprooted.

It was also found that the policemen had uprooted
the three plants saying that they did not constitute a
plantation. No drugs was established between the accused
and the alleged owner of the bhang plantation. Accord-

ingly the accused was discharged of the offence.

In another case of R.V. Muhammed Luta and anothera.

The defendants had been charged with offence of taking a

motor-car without the consent of the owner.
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Particulars of the offence were that the two had
driven the said motor-car to a place called Sophia in Athi
River Township, five kilometres off the Machakos-Nairobi
Road, Contrary to the vehicles work-ticket which
permitted the vehicle to operate between Nairobi and

Katumani Research Station.

Evidence was adduced to the effect that the accused
had permission to drive the said vehicle to N airobi as
the first one was attending a seminar there while the

other was the driver,

further evidence showed that the car had a mechanical
defect which had forced the accused to drive to Sophia to
look for a mechanic for they feared that it could break

down before they get to Machakos,

Although the police officers who had arrested the
~accused had also arrested the vehicle, it was not produced
as evidence, The explanation offered for its absence being
that its battery had gone down making it technically

impossible to drive it to Machakos Law Courtse

This prompted the learned Magistrate to dismiss the

case under section 210 of the criminal procedure code

before the close of prosecution case,
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The foregoing three cases manifest negligence on the

part of the police contrary to police Amendment) Act4 and
-

police regulation” which require police officer not to be

nerligent or idle in the performance of their duties.

In the first case the police were negligent in the
sense that no investigations were carried out to ascertain
whether the accused had actually written the alleged letter

to the P.S. or whether the information was true.

lMoreover, no attempt was made to secure the original
document pursuant to statutory requirements that no
secondary evidence in respect of documents is admissible
as evidence save where certain requirements are met., None

of those requirements was met in this case,

In the second case, apparently the police were shown
three plants of bhang which showed that at least some more
had been there, Lven if there never existed any plantation
of bhang according to their expec: 801008, the three plants
were much of an offence as -a plantation, Any reasonable
police officer could have used the three plants to charge
the owner, Perhaps the owner was not within reach and if
that was the reason why he was not charged them they were

negligent as no attempt was made to arrest him.

In the third case the vehicle had been seized on
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4/6/1985 and the hearing took place on 25/7/1985, This
vehicle had been impounded so that it could be later
produced as exhibit, The Katumani Research Officers had
also applied for its release but their efforts had been
frustrated since the police "intended" to produce it as

evidencee.

From those cases it is manifestly clear that the
police officers involved were grossly negligent in the
performance of their duties. As reasonable police
officeérs they knew or ought to have known the importance
of exhibit as evidence in court proceés. Even if the
battery of the vehicle had ran down, the vehicle could
have been towed down to lachakos. The prosectition could
~also have moved the court to view the exhibit at the

police station,

Another problem relates to the abuse of pnolice powere
Thiz has been manifested in the following cases, ReVe

Ngaq;fPeterG. The accused had been charged with assualt

inflicting actual bodily harme The allegation was that
the accused and the complainant (one Peter lunyao) were
drinking in a bar in Athi River Township when the accused
hit him with a beer bottle causing him a vertical fracture

in one of his teeth,

When the accused was taken'to court on the first

day for plea, it appeared to the court that-she too had
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sustained severe injuries, and that she had been denied a

P3, The court thereupon ordered that she be issued with

one,

At the trial, the court established thati=

(i)
(ii)
(iii)

(iv)

(v)

both the accused and the complainant were fighting

and that the accused had been struck first.
while all this happened, the police officers who
had arrested her were present,

the complainant had asked the accused "for good
time" but resorted to violence when she turned
him down. ~

the accused did not intend to inflict the injury
on the complainant; in lieu she did it in self-
defence,

the situation provided an opportunity to the
police officers to arrest her as she had, on
several occasions turned them down whenever they
asked her to favour them with her love.
Accordingly the accused was discharged,

In R.V. ﬂggzao7, the accused had been charged with

creating disturbance in a manner likely to cause a breach

of the peace,

The
had gone
hand and

down his

facts of the alleged offence were that the accused

to the complainant's shamba with a panga in his
threatened to shoot him with an arrow and cut

vegetables, It was further alleged that the

accused had used ¥ery strong words to the complainant by

calling him "Ngombel

At the trial, it was established that even though the

accused had a panga in his hand, he talked from his own

shamba which bordered the complagnant's and therefore the



later could not apprehend any fear,

At any rate, it is the complainant who came first
with a gun on his shoulders and started abusing the accused,
the reason being that there existed a Land dispute

between the two.

The accused had retaliated with abusive words whelgupon
the complainant rashed to the police station, had a talk
with the police chief and took the two policemen to arrest
the accused, ¥When the accused saw the policemen coming,
he ran away and hid himself in a nearby bush, The complaine
ant then directed the two policemen to arrest the accused's
wife and take her to police station until the accused came
for her, He also "ordered" them to take oneepanga from the
accused's kitchen and an arrow from the accuced's father
and use the same as evidence agninst him, The wife was
subsequently detained for three days in police custody
until the accused came to substitute her., N.B: (the
complainant in this case had been a retkred police
Inspector). The accused was found not guilty and was theree

fore discharged,

In ReV. John Mwaniki and Paul Mutuku Mainzil, the

two accused who were secondary school boys had been charged

with indecent assault of a woman,
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The particulars of the offence were that the second
accused had stopped the complainant and then started o=
touching her private parts and breasts and demanding

gsexual intercourse from her,

It was then that the first accused joined him and

then shouted at her but did nothing more.

The second accused had also made a confession imnpli-
cating himself alone at the police station, The first
accused also recorded a statement implicating the second
accused, which statement was read to the second accused

and admitted by the same to be true.

The trial court found as a fact that it was the
first and not the second accused who had actually stopped

the complainant,

It was further establicshed that the second accused
did nothing more than telling the complainant to mo and
give herself to "cops" if that is what she preferred, In
any event no evidence was adduced to show that the complaine

ant's private parts had been tampered with,

Upon the facts, the court was not satisfied beyond
reasonable doubt that the offence called indecent assault

had been committed, Consequently the accused became



beneficiaries of the doubhte.

In RoVe Murimi and others? the defendants who were six
in number had been indicted on two counts. The first count
stated that the accused persons had, on a certain day,
broken into the complainants house and committed a felony
therein, The second count related to handling or being

found in possession of stolen propertye.

The six accused persons were businessmen carrying on

business for gain in the same place with the complainant,

It was alleged that the alleged offence had been
committed while the complainant was aw2y., It was further
stated that the broken house a busine® one and that when
the offence was being)committed, one of the complainant's
servants was sleeping there, The said servant however
heard nothing and it was not until the following morihing
that he came to discover that the offence had been

committed,

The court dismissed the case before the accused were
put on defence as the complainant could not identify the

property as his,

As indicated, these cases display abuse of police pw

power, In the first case, there was abuse of power in
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the sense that the police officers involved arrested the
accused simply because she had denied them sexual relations,
Again both the accused and thecomplainant had been involved

in the fight and were therefore liable to be arrest,

At the trial, evidence was adduced which showed that
soon after the arrest and while in police custody the same
policeman had gone there and demanddd sexual intercourse

from her,

Similarly, in the case of H.V. anxpolo the police

officers abused their powers in taking orders from someone
who had an interest in the matter, The requirements of the
Law is that only lawful orders should be obeyed and that

those orders should proceed from a superior authority.

It is true that the complainant was a retired nolice

inspector but that 4id not mean that he had to be oheyed,

The most unusual thing in this case was the unlawful
detention of the accused's wife, The police officers
allowed themselves to be misused by the comnlainant when
he directed them to arrest her, In any event, they knew
very well that she had comritted no offence and that une
lawful detention amounted to false imprisonment, Their

action waes in gross contravention of the constitution.
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This type of conduct was also displayed in R.V. Kalq;ullo

In that case it was made clear that the police officers
found three plants of bhang at the place where the accused
had taken them. Even if they found no plantation of bhang
as they expected the, three plants were enough to use as

evidence against the owner of them,

Whatever reason(s) persuaded the policemen to charge
the accused, one thing is clear, the accused person should
not have been charged at alle Arresting and putting him
in police eustody for two weeks until he lost his job,
occasioned gross miscarriage of Jjustice and abuse of police

powerse.

As indicated earlier on, the police force is created
to maintain peace and order and apprehend offenders and

bring them to Justice.12

There is no where policemen are authorised to arrest

innocent persons and cause them unnecessary inconvinience.

It is when and only when a person has committed, or
suspected to have committed an offence that a police
officer should arrest or cause the suspect to be arrested.
Anything beyond that, whether motivated by malice or any

other emotional sentiments amounts to abuse of power.
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In the already mentioned case of L.Ve John lwaniki and

Paul Maing123 evidence showed that there was a foul play

on the part of the police officers in that they reversed
the statements recorded by the accused persons thereby
implicating the one who, for all practical purposes, was
innocent, The reason for this was that the police Inspector
who recorded the statements lived with the first accused's

fathere They also hailed from the same District.

That being the position, what is likely to have
happened is that, the recorder of the statements might have
been later approached by the first accused's father and
possibly persuaded him to exonarate his son. He thereupon
changed the statements and couched the boy on what to say
in court with a view of assisting him to evade justice. It
goes without saying that the confession alleged to have
been made by the second accused was overly retracted and

although no trial withinetrial was conducted, nevertheless,

~ there was reasonable doubt to justify the accused's

acquittal,

Closely related to the case of .V I"iunyao"4 is that

of ReVe. Murimi and others, (facts already given)e. In that
case, the complainant appeared to be a man of great influe
ence over the police officers involved in the investigations
of the case, Although there was a police station near the
place where the offence is alleged to have been committed,

the complainant went all the way to Machakos to report the
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matter to apolice boss who happened to be a close friend,
of his, He ®ven carried the officers in his own car to
arrest the accused persons It also appeared that there

was a rift between the complainant and the accused which
emanated from business competition (as all were busineemen),
Surprisingly, the complainant was the one who took the
police officers to the accused's houses and collected some
bottles from one of the accused's shop-claiming them to be
hiss He also took a bed from another accused's bedroom

and claimed it to be his bed.

That being the case it is very possible that the
complainant did this in order to eliminate his enemies in
the world of business, Thus the police officers abused
their powers in allowing themselves to be used by a person

who had ill-motives to achieve his selfish ends,

Closely related to the question of power abuse is
corruption. Although not expressly stated, in the great
majority of these cases one cannot help the feeling that
some sort of corruption had been practiced. Here,

corruption is used to connote any form of bribery.

Thus in a case like R.V, Murimi and others!? besides

the well established personal friendship between the
complainant and the police chief, the possibility is that

some form of corruption was done so as to effect the
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desired purpose, Like wise in R.V. John Mwaniki and Paulq6
and R,V, Mutilu,where the arrests have been shown to have
been unjustified or vitiated by later malpractices, any
reasonable man cannot help the feeling that those in charge

had been "tuned" by means of bribery.

2o THE CHARGZs

This topic has been deemed fit to be severed from the
foregoing one because it deals with an entirely different
stage of the administration of criminal justice. Nevere
theless, it falls under the function and duties of the

police force.

As in the other area, it has also witnessed a number
of failures on part of those concerned. It thus serves
as another example of how administration of criminal
Justice has been beset with pitfalls in Machakos Law

Courtse.

As already indicted, it is of great importance to
charge a suspect with the right offence. what is meant
here is that the statements recorded should be evaluated
meticulously and thereafter find out the offence disclosed.
Failure to do so may occasion miscarriage of Jjustice =
miscarriage in the sense that if for any reason the charge

is defective, chances are that the whole prosecution case



will fail (notwithssanding the court's power to order for

an amendment of the charge).

If that happens, the suspect stands a high chance of
escaping Jjusticee. ©o0 is the case where due to negligence
or recklessness the charge leaves out some necessary

detailse

In R.Ve i1ijah Kathoka and othersqz the accused persons

had been charged with stealing produce = to wit one carton

of tomatoesy the property of one lMusengy'a.
The police officers preparing the charge committed one
vital element of the charge i.e. the value of the tomatoes.

As a result, the whole case was dismissed.

Similarly, in ReV. John MWilg}E the accused faced a

charge of burglary and stealing, As per the charge, the
_complainant had been woken up by his maid and told that
their house had been broken into and their only colour-
television stolen. He subsequently reported the matter to

the police.

A week after, a police informer reported that a
certain colour T.V. was being sold somewhere. The police
of ficers adviced the complainant to go to the place and

pose ag a buyer so that he might identify whether it was



his T.V.

The complainant however sent someone else to go and
pose as a buyer. This person was accompanied by plain-
clothes policemen: who arrested the accuseds The T.Ve was
later identified as the stolen one and legal proceedings

instituted.

At the trial, the prosecution evidence centred on how
the accused was found selling the said television, This
disclosed an entirely different type of offence of lHandling or
being flound in possession of stolen property.Owing to the
nature of the item stolen and lapse of time, the doctrine

of "recent possession" could not applye.

Since this case had been taken before a district
Magistrate of second class, it had to be transferred to

a Resident Magistrate due to lack of jurisdiction.

In the foregoing two cases, alot of court's time got
wasted owing to the recklessness of the charging officers.
This sort of recklessness adversely affect administration
of criminal justice particularly in situations where many

cases are nending waiting for hearinge.

Another aspect of failure in the administration of
criminal justice on the part of the police relates to
taking of confessions from accused persons, In .V. Paul

Mutuku and another;‘9 both the accused faced a charge of
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gfock theft. They had allegedly stolen three bulls and
sold them, They were later arrested and taken to police
station whdre they got beaten up seriously and forced to

make confessions, DBoth made self-implicatory confessions,.

At the trial, they denied the truthfulness of the
confessions and asserted that they had been obtained un=

lawfully, that they made them to save their necks.

Although the learned Magistrate did not find it
"necessary" to call a trial-within-a-trial, it was clear
that the two accused had been beaten as they sustained
several injuries,

5till, in R.V. Nicodemus King'oo%o The accused had

been charged with Kiosk breaking,.

It was alleged that the accused had broken into a
Kiosk at night but heard by the owner before he could
steals Upon hearing the accused, the owner met him with
a sword in his hand and made a deep cut in his hand, On
the following morning he (the accused) got arrested and
made a confession to the police inspector in charge of
the station. The confession appeared to have been made
and recorded in Kiswahili as « "Ndiyo mimi nilivunja
hicho Kioskd During the trial, this confession was

expressly denied by the accusede
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We have already seen that the Law requires the making
of confessions to be voluntary and in a language the accused
is conversant withe In a case like this, the "confession?
should have been taken in the accused's mother tongue and
be translated, if need be., Although the truth of the
matter was not established as no triale-withinea-trial was
ordered, and the accused convicted on other evidence, the
fact remains that it was unlawful to coerce one into making

a confessione.

To force one to make a confession is at variance with
Justice. It appears that the police find confession very
useful tools to effect their selfish results. In most of
these cases the accused stands to lose whether an internal
trial is called or not. This is so because the accused is
always in the losing end with witnesses = whereeas the

prosecution has all the witnesses on its side.

The same behaviour, moreover, amount to total disre-
gard of the constitution and other provisions of the penal
code, all of which enhance the presumption of innocence of
an accused person until the contrary is proven. This is
the most important protection accorded accused persons. To
administer any form of corporal punichment in order to

extract confession is unlawful,

Again it is the court that has the power to determine
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the amount of punishment to be awarded in respect of any
offence, When a police officer therefore beats up a
suspect, he is not only exceeding his powers but unsurping

the courts power as well.

From the foregoing short discussion with regard to
the role played by the police in the administration of
criminal justice in Machakosy it is clear that the said
justice is below pare It is more so where most of the
accused persons suffer injuries of many kinds such as

physical, emotional and even pecuniary.,

This is the case irrespective whether on is later
released by the court or not as the machinery available
for recovery of damages in cases of false imprisonment or
malicious prosecution is too complicated for those who

face criminal charges.

Alot of time is also wasted by those called as

' witnesses and the court as well., Pecuniary loss is also
suffered by those called as witnesses where they have to
travel by buses or matatus to attend the proceedings and

no one refunds them the money.

In the cases where the accused persons go free due
to the negligence of the police officers, the society is

left without protection. This occurs where the accused
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person goes back to commit more crimes hoping to escape

againe DLven more crucial, the goiety loses confidence in

the whole process of the administration of criminal Justice,

On the side of the accused, if the charge has been
motivated by come other irrelevant considerations, it
matters not whether he is later released or not, His name
remains tainted as people hate to have anything to do with
those who have had involvements with the police, It is no
business of them (society) to know whether one is presumed
innocent unless and until the contrary is proven, ZFor the
society it suffices that one has been involved with the

police.

It is even more crucial where the accused who has been
wrongfully charged is jailed., This may happe £in situations
where the police officers bringing him to court "clever"
enomgh to concort logical lies which leaves the court in
. to doubt as to the accused's guilt. If that happens, then
criminal justice becomes nothing beyond creating circume
stances which are by all standards of evidence logical and
lawful to liquidate those elements who have found no favour

directly or indirectly with the pnolice.

The matter is made more insecure by the fact that
courts do not use any scientific gadgets to diagonise the

cause with microscopic exactness, Instead, they act on
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evidence which ie given verbally by those conversant with
the circumstances in which an offence had been committed,
That being the ease therefore courts can make errors
acting on such evidence, If the police force therefore
f4il in their duties as officers of Justice then the
whole process of the administrstion of criminal Justice

is bhound to fail,

Be. CHIXFS AND ADMIRI! I'HADION POLICEs

Chiefs and? ubechiefs are veste? with powers to
maintain peace and ordaer in arenn i{n respact of which they
are appointed, It should be stres.ed that the:ze two bodies
reprecent the executive at a low level and that Chiefs

Authority ict gives them immense nowers over gyerybody withe
in their Jurisdiction, '

ihe statutory requirements that adminictrative police
officerz gopey . #and arcrint chiefs and sub-chiefs means
more than that, only warrante and order- lawfully issued
‘should be promptly obeved, A furbher imnlication i= that
the mame orderz and warrants of arrent should emanate from
competent aut:l’:or:lt:y.z”1

However, due to the nﬁture of the powers with which
chiefs are by law charged and the low level at which
administrative peclice officers operate, chances are that

the later will obey all orders emanating from the formep



irrespective of their legality.

Again it may be difficult for an administrative police
officer to distinguish a lawful order or warrant from an
unlawful one. This is because of two reaconsi:=-

1. the administrative police officers unlike their
counter-parts i.e. police officer in the strict
sense, lack proper and adequate training in
detection of crime,

?e in practice it appears that they never bother
themselves with any investigation but, in lieu
thereof, work as "office messengers”" of chiefs
and therefore exist to obey unquestionably what
they are ordered to do,.

That being the case then, the police officers under
this rubric may work for injustice instead of justice.
In eny case the relationship between chiefs and these
police officers is no more than that of master-servante

in practice.

With so much power in their breasts, chiefs can order
an arrest of any offender or suspectes In practice, the
administrative police officer can, under the chief's
directions, administer corporal punishments even before
a suspect is charged, This is normally done under the
guise of Justified use of reasonable force to effect an

arrest.

Moreover, a chief is normally just another resident

in the area which is by law placed under his jurisdiction,
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for that reason he, like any other wvillager or resident
may have his personal virtues and vices over his neighe
bours, be it in rel ation to property rights or personal
affection, If that happens, he may be tempted to
exercise his "unfettered" powers to cripple those who

have not found favour with him.

A problem of this nature became 2 reality in R.V.

Mutie Mugyggii there the accused and others faced two

counts of attempted theft and assault. It had been
alleged that the complainant had been attacked by the
accused while on his way home from a bar where he had gone

to take a few bottles at the late hours of the nighte.

It was further alleged that they (accused) had
demanded money with menaces from the conplainat who had,
earlier on, presided over an harambee, After the
confrontation with the accused, the chief (complainant)
~ summoned his police to arrest the accused who were later

charged,

On the hearing day however the complainant without
any execuse failed to attend the proceedings and the case

was subsequently dismissed.

Certain things however cast a shade of doubt as to

the validity or legality of the charges=
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(i) when tthe accused persons appeared in court for
plea, one of them appeared emaciated as though
he had severe internal pains.

(ii) the first accused had sustained very severe
injuries for which the charging police officers
in collaboration with the complainant did not
find fit to issue a P3,

The court upon hearing the truth ordered the accused,

be issued with a P3,

This same accused confided to me later on what had
téken rlaces This was confirmed by those who knew both
accused, The accused worked as a coun¥ council clerk and
was on bad terms with the chief. The root-cause of the
rift rested on who had powers to grant plote in that Towne

ship, for construction of kiosks,

The chief, though without authority had usurped the
powers of the accused and had granted plots to his close

friends and relatives.

The accused had always challenged the chief's powers
in resrvect of plots and had issued to other people the

plots which the chief had granted to his friends.

On the material night, the complainant and the accused
were drinking together upto 12,00 midnight when the
complainant left the bar., After sometime, the accused left

the bar with a woman who he had "snatched" from the
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complainant when they were drirking. As they passed
between two buildings, they were attacked by someone who
identified himself as the chief., One of the accused
punched the complainant who was attacking them with a

sticke

The complainaht then blew a whistle and two police
officers came and under the instructions of the complaine
ang, arrested the accused, took them to the chiefs office
where they were beaten up severely. On the foblowing
morning, they were taken to police station where they were

charged and denied permission to obtain F3,

This was a case motivated by malice as the accused
threatened the complainant's power and also took away

his mistresse.

Although no Jjudicial punishment was suffered, never-
theless, they were subjected to alot of physical torture
and incORvinienceq. Pecuniary losses were also suffered as
they were to travei three times to the court =« for plea,
mention and hearing, The first accused had also to see a
private Doctor for a special Xeray, not to mention the

P3, for he had sustained chest fractures,

Similarly, in a case like R.V. Joseph Muiitu?3 whose

facts have already been considered elsewhere, no reason
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was given as to why the matter was reported to the chief
instead of the pdlice. With the irpegularities already
discussed and the fact that the chief was a member of the
said school, it is doubtful whether something phoney" had
not taken place.

24

In R.Ve Elijah Eavulu” the accused had been charged

with trespass with intent to annoy. The accused and the
complainant shared a common boundary and each had a parcel

of land registered under Registered Land AthS. The

allegation was that the accused had cut some coffeeplants
on the land of the complainant without leave. The matter
was reported to the area sub-chief who sent two police

officer to arrest the accused.

At the trial, it was established that the land in
question belonged to the accused and that it was the
complainant who actually wanted to "snatch" it from the
accuseds It was further establiched that the subechief
knew at all material times that the land belonged to the
accused but chose to assist the complainant as they were
close friends, Before the accused was taken to police
station, the subechief had ordered the two administrative

police officers to thrash him-which was done.

As in the other discussed cases, this one demonstrates

malpractices on the part of the chiefs, sub-chiefs and
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adminstrative police 6fficers with regard to administration

of criminal cases in Machakos,

It should be clear by now that in these cases, no
Jjustice is seen, What is mamifest is a trend or irrespon=
sible administrators oppressing innocent "wananchi" by

misuse of powers vested in them,

In such situation the accused or innocent party is
made to suffer and therefore left without protection of
the law which is designed to ensure some degree of safety
to citizens, To such persons, the phenomena called law
has no logical existance beyond that of washing down their

personal liberty.

In a case where the ill-motive is not discernable,
then the victim is made to suffer without sucour, If
discerned, however, the accused may benefit and be released

~but how often does it happen?

EBven then, in either case, the victim of these immense
powers which are exercised mala fide, is always on the
losing end, ©So much because of the financial expenses

incurred by court attendance plus physical confinements,

Having in mind the fact that most of those who fall

victims of such powers are the ordinary people, it proves



difficult, if not imppossibla, for them to recover damages,
Partly because many people hate ar at leagt fear courts
and anvthing associnted with it. A court, to many citizens

is nothing more than a place of punishment,

In addition, most of such vic*ina are either people
of 19w incomes or ignorant of th@iﬁ\rights. In the cose
of poverty, court procedure happensEto be expensive and
pregnant with techniemlities, 0 nﬂoh that such a person
may not be 4in a position to afford ;b advocate or otherwise

cope with the procedure himself, \

Even if he were to institute theZIegaI proceedings
he still stands at a disadvantage, foﬂ noat of those who
would otherwise testifPn his side may choose not to, This
may be the case in rural areas where peonle fear to be at
variance with local authorities, Conveprsely those willing
to testify agninet him would be many - t&r many would wish

to please those small "gods" in the villages,

4, EANU YOUTHAING OGS

Like that of chiefs and sub=chiefs, the inatitutioB
of Kanmu Youthwingers operates at a very ordinary level,
All of its members are selected from anong the residents,
For these reacons ! . they are likely to be
entangled in the econtroversies involvingsuch residents
and can victimise those, who for some reasons become their

enemies,
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The most eritical problem (weakness) is lack of any
form of training thereby becoming incapacitated for
discharge of duties relating to crimesa, when it comes to
arrasting of suspects, they lack knowledpe on when and

how to go ahout it, Thus it would not be appalling to

find a suspect seriously injured during an arrest,

LaVe lus okipe; a case of 3taaling =nd a=sault
causing actuaf\bodily harm -« the complainnnt haJlloft
for water whenlthe accuse! sneaked into her house and stole
a ralio, it tﬁ@ eritical time, it was allered, he was

seen by one o the complainants children,

The conmplainant later reported the uantter to Kanu

Youthwingers who in turn went to arrcet the ngcused,

It was allnﬁéﬁ further that the accused had delibera=
tely knocked out attooth of one of the youthwingers while
_trying to escape, 11 the witnesses axcept this one
denied the a‘lurati%n and ware of the opinion that the
tooth ha< been hit Qpcidentally while the second complaine

ant molested the accﬁsad.

The court found as facts that the tonth had been hit
accidentally and that the sccused had actually stolen the
said radio, He was theareupon discharged of the second

count but convicted o the first,
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Besides the point of flalse accusation this case raised
another problem., It appeared from evidence that the accued,
accused, after arrest, was detained for two days before he
was taken to police for charge and caution., It was also
not shown how he deserved use of force to effect caution,
It was also not shown how he deserved use of force to effect
his arrest. Thus it is the youthwingers who in fact
assaulted the accused and not the reverse,

In R.Ve Mutilu§7 the accused faced a charge of being
in possession of poisoned arrowse The accused had been
taken to Mtito Andei Police Station by the Area Kanu Youthe
wingers. The allegation was that he had been found with

two pcisoned arrows in his house,

In spite of the charge the accused was discharged as
the said arrows were not produced as evidence. It was said
that the arrows had been taken to Nairobi for examination.
It was also established that the arrest had been motivated
by malice as there existed a land dispute between the
accused and the Kanu Youthwingers Chairman, The Chairman
had, before threatened to get rid of the accused so he may
take the land with ease.

What these two cases demonstrate is actually not in

agreement with what most of the local politicians assert =
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that the body's functions is to assist the police and the
administration in fighting against crime and other social
evils, If anything it seems that the main function of

youthwingers is to create more evils and commit more crimes,

5o THE MAGISTRATESS

Magistrates play an important role in the administrae
tion of criminal Jjustice. It is them who decide and pro=
nounce on the guilt or innocence of an accused in respect of
fhe offence with which he is charged, Once all the other
organs involved have done everything necessary, it becomes
the turn of the Magistrate on the evidence provided. Just
like with other organs, that of Magistrates in Machakos =
law courts also call for critisisme A number of weaknesses
have been seen to exist, That however will appear as we
discuss the following casese

In R.V,. Mutuaag the accused had been charged with being

drunk and disorderly. This case was taken before a Magie

" strate of second class for plea, The particulars of the
offence were not read to hime, All that the court did was
to ask him whether he had been found drunk to which he said
"yes". He was accordingly convicted on "his own plea of

guiltys

Everyone who has anything to do with the law knows
very well that to be drunk and disorderly is a crime, He

consequently knows that for a crime to be there two elements
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must be established i.e. "Mens rea" and "Actus reus" (save
in cases where mens rea is not a requisite element of
the crime). It cannot be said that this offence falls

under those covered by the exceptions,

The law is very clear on this matter and requires the
substance of the charge to be read and explained to an
accused in a lanfguage which he can understand, This was

‘not the case here, It was instead made to appear as if
drinking per se is an offence. If that was the case then
the learned Magistrate can be taken to have erred in law,

29

A similar problem arose in R.V. Omolo and others §

in that case the accused persons (one of whom was the first
accused's wife) were indicated for being found in possession
of traditional liquor without a licence. After the charge
was read to them, a question was put to them whether they
had the alleged beer, They all said "yes" and the court
proceeded to enter a plea of guilty for all, The first
accused's wife however proceeded to qualify her admission
by adding that she had just gone to visit her husband and
that she did not know whether some beer had been hidden in
the house, No=body seemed to care about her protests but
she was instead convicted, the court acting under the

impression that she had pleaded guilty.

In a case like this one what the court failed to do is



to address its mind to the cha}ge properly. There are
situations, of course, where in spite of the "actus reus"
being present circumstances are such as to justify an act
or exempt one from liability. The court should have read
and explained the charge properly to enable her to deny it
in the first place, On the other hand, even here there was

a case to hear in spite of her late denial of the charge.

A further problem relates to delay of cases before

hearings This appears in the following two cases « R.Ve

0

Mathew Musau3 and R.Ve Kavitiaq. In the former the accused

had been charged with malicious damage to property. Alle=-
gedly, the offence had been cbmmiited on the first day of
April, 1983, The case came for hearing on 23rd duly, 1985
and the judgement delivered on 20th August, 1985,

In the later case, the accused faced an attempted rape
charge alleged to have been committed sometimes in April,
1985, The case went for hearing on 24th July, 1985 and
Judgement delivered on 21st August, 1985, C

The law requires a case to be heard where an accused
person does not admit the truth of the charge. The impli=
cation is that, the hearing should be as soon as practically
possibles The reason for this is self-evident. Wwhere a
case is not heard soon, the accused may be prejudiced in

a number of ways. One, where such a person is in eustody
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he would beunreasonably detained, iven in the in=tanees WRETE
one is:n- msleased on bond (be it cash or otherwise), still
such a person is subjected to problems particularly where
he has to keep on appearing for mentions = for this may cosat

hir financial expensens and waste of tinme,

™Wo, and even more importent, the accused's memory and
that of “his witnessas may fade in which case he would find
if aifficult, if not impossible to put up an effective defence,
More to that, delay should be seen to be prejudicial to an
accuged poarsnn where he is eventually proved innocent yet he
has pluncsed into an atmosphere of fear and uncertainty for

quite a long time,

The entire of this problem cannot be heared from-the

Magistrates alone for there are othar circumstances beyond

their control which necessitate delay,

There ars of course other weaknessss which are attri®
butable to Magistrates, An example of this relates to the
question of when a prima facie case is made out, and the
accused put on his defence, This indicates in no way that

the onus of proof has shifted to him,

Unfortunastely this was not the position in i.V. Faul
Matuku and anothﬂrfa In that case, once a prima facie

cage was made out the accused were nut on their defence.
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They made no defence and called no witnesses, The Magi=
strate proceeded to convicte I later interviewed the
Magistrate who seemed to have a curious misconception of

the law relating to this matter.

His view of a prima facie case was a case proved
beyond reasonable doubt, save where an accused person could
prove his innocence, To him therefore, once a prima facie
case was established the burden of proof shifted to the

accused,

This mode of approach obviously puts an accused person
in a very difficult position and consequently the law
ceases to protect the citizens, The fundamental legal
concept that an acéused person is presumed innocent until

the contrary is proven ceases to hold water,

6e PROSECUTORSS

The most notable weakmesses in this area include delay
" and incompetence. This incompetency is perhaps attributa-
ble to negligence since prosecutors have some form of legal

training particularly in criminal law.

As already pointed out, the onus of proof in the vast
majority of criminal cases rests upon prosecutors to prove
their case beyond any shadow of doubt. ©So if for any reason
the prosecutor fails to discharge the duty, the case may
fail,
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A striking contrast of this legal requirements is

demonstrated by R.V. Mashaka Yusuf Ramadhan132 This was
a case of theft and the accused who also had a long
criminal record seemed to be a bit versed in both criminal
and the law of evidence, S0 much that whenever a prosecu=
fion gave evidence=in=chief, the accused shattered it all
by cross-examination, thus necessitating re-examination.
The prosecufor however kept on telling the lMagistrate that
‘he was not géwing to re-e;amite him,

This case is first one exampnle of a very rampant

practice in Machakos Law Courtse.

Delay is sometimes occasioned where an accused person
pPleads guilty to a éharge and the Magistrate asks for the

production of special facts with regard to the offencee.

In the majority of such cases, the reply from the
prosecutor is that the facts would be produced the followe

ing daye.

In such a case, the accused has to remain in custody
until that time when the prosecutor is ready to produce the
factse Yet, that day is never counted as part of the

punishment than the gravity of the offence demands,

ReVe Kingoo Kaviti54 serves a good example, Here, the
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accused faced a charge of theft, The allegation being +that
he had stolen 2 ¢B8b of”" maize valued at 2/= the property
of one successful businessman at Athi River, When the
accused pleaded guilty to the charge and the court sought
to get the facts in which the offence was committed, the
prosecutor asked for leave to bring them the following

daye The accused had to be remanded until then,

Although the accused ended up being discharged owing
to the triviality of the offence, he had already suffered,

7e INTERPRETLRSS

This is one of the main areas where criminal Jjustice
hag failed in lachakos Law Courts,

The main causes of failure here seems to stem from

two thingsi- (

l. Incompetence:
2e Ignorance of the Law,~

Ignorance in the sense that quite a number of inter-
preters do not seem to understand the impact of their

failing to interprate accurately what has been said,

This is clear in Re.Ve Musembi35 where the accused had

been indicted for attempted rape. In his defence, the
accused made it clear that at the time of the alleged offence,
he was being mentally igggggiggggg,by beer, The interpre-
ter could not see the importance of the accused's words and

in lieu thereof, he ordered him to sit down. Owing to the
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failure, the court could not understand that the accused

had a defence,

Ignorance of the law can be seen 2ls0o in the aspect of
mitigation, !lers ton the interpreters seldom show any
knowledge of the importance of the mitigations, Thus LlV,
Hgtga.BB the accused had been charged with assault, He
was convicted on his own plea of muilty, and the court
galled upon him to mnke a mitigation, The interpreter,
instead of exnlaining to him what mitigation meant, merely
asked him whether he had anything to tell the court, The
accused tharcupon bagan to make a deonce, 80 as to exora-
rate himself=-and the court had to enter nothing for mitigation,
This kind of practice by the interpreters makes them

incompetent in the Aj charre of their duties,

N

(
inother aspects of incompetence relates to the manner,

some if not all of them, interprate languages, FPerhaps due
to lack of eloquence or adequsaoy - in inrlish lanruage, many
interpreters have failed people, »uituationﬁ have arisen
where instead of an interpreter interprating a word, has
either kept quite or interpretated incorrectly, One

example here is the case we have Just discussed i.e, 2. V.
ggtgga7 where an interpreter asked a conviet whether he had

anything to tell the court,

Iikewise in .V, Paul Mwaniki’® and Putuku whers the

accused person faced a charge of indecent assault, the
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interpreter interprated the words "touching her genitals"

to mean hidden parts of the body. Clearly there are of

course, many parts of the body which are hidden under clothes,

Notable shortcomings have also manifested in respect
of bails. This takes the form of interpreters (who are
also clerks) demanding "chai" from accused persons inorder
to have their bonds signed. Majority of these cases take
place in Regigbrikes or outside the court, I personally have
ﬁitnessed two instances where accused persons were denied
Justice by interpreters, either because they did not under-
stand the "procedure" or they did not have anything to

offer for "chai",

In one instance the accused had to remain in custody
for a week because his file "could not be found{ At the
end of the week a réi%tive of his who was also to stand
surerity for him had to produce "chai" after which the

file was "discovereds

In the other instance the intérpreters were "too busy"”
to assist a woman who wanted to sign a bond for her step=
brother who was still in custody. The bail had been granted
in the morning and it was not until 5.00 p.m. after she had
complained to a Magistrate that the interpreter'involved
produced the file, From her mouth, she had been told to
produce something for the file to be delivered., Because

she had no enough money to spare, she just waited and any



other time she asked for assistance from the interpreter,

he claimed to be too busye.

8¢ PROBATION OFFICERSS

The role of the probation officers for the purpose of
this work is to get information about the accused person if

the court so directss

The main problem here stems from the accused themselves,
their relatives and those persons who happen to know them,
whom a probation officer may desire to interview, Due to
fear and mistrust, they show reluctance in supplying ine
formation about an accused person to the probation officers,
To them it seems probation officers are dangerous people who
get information about someone so that he may land him in
more problems, lMorecover, most of the rural dwellers hate

to have anything to &o with government officers.

The net effect of this trend of lack of co-cperation is
delay of judgements, Many decided cases have to wait,
without sentence being passed for the probation officers to

obtain satisfactory information,

This was the situation in the already mentioned case

of ReVe Musemb139 where the accused had a charge of attempe

ted rape.s Owing to the conduct of the accused at the trial,

the court fe?“ that something had to be knewn about the
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accused « home surrounding and his behaviour while there.
The accused had to remain in custody for quite a period
as his relations were not willing to co-operate with the

probation officer involved.

Similarly in R.V. Joseph Mutie?o the accused faced a
charge of factory breaking and committing an offence there-
ine, Although the case had been proved beyond reasonable
doubt, the court needed a special report on the accused's
past and home surroundinge Owing to lack of co-operation
on the side of the accused and his people, he had to remain

in custody for seven weeks awaiting the report.

CONCLUSION:

This work dealt entirely with the administration of
criminal justice in Machakos Law Courtse In it we have
seen how the differeét organs which are part and parcel of

that administration adversely affect ite.

On the part of the police who are by Law charged with
duties to arrest suspects and investigate alleged offences,
it is clear that there are some arrests which are not

genuine (Lawful)e.

Problems have been manifested in area of investigations
and quite a number of cases have shown gross negligence on

the part of the police,
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Similarly injustices, has been exposed in relation

to the manner charges are drafted and even the way confese
sions are obtained from accunred persons, Here, it hae
been shown that in a number of cases, charges are drorped
as a result of negligence and that majority of confescions,

are obtzined hv the uze of force,

Althousgh no direct evidence has bheen, given, indice-
tions have bean made whers corruption can be inferred from

the conduct o the police,

#ailure of administration of Justice ic also seen
with respect to persons called kanu Youthwingers who have
no training on how to arrest accused offenders and investie
gate offences, This group of persen is drawn from the
people to whom it is assigned duties almost similar to
those of the police Iorces For th't peason, they may and
have actually manifected bias in the exscution »f their
duties « the net effect of the weakness being that people
who are otherwise innocent are arrested and charged with
concocted ~ffences, In the ﬁimilhr vein the mode of arrest

hag shown itself to be unlagwful.

With regard to chiefs, sub=chiefs and administrative
police officerg, it is clear that thare are instances where
the former two nisuse the lngér to achieve personal sel-

fish ends « the root cause of everything here emanating



from the very wide powers conferred upon chiefs and the
fact that they, like Kanu Youthwingers perform their duties
"in the areas where they have personal interests. In the
threshold, many a people are prosecuted maliciously. There
is of course, a great weakness here since no adequate
trainings seems to be extented to chiefs, sub=chiefs and
the administration police officers, The effect of the
failure being seen in excessive use of force (violence)

on suspects.

As for prosecttbors, the main weaknesses are neglige=
nce and incompetence in the Law. The two here seem to be
intertwined, /hereas one can argue that a prosecutor has
been negligent in not re-examining a witness or for failure
to produce in time any information necessary for prpper
administration of c@iminal Jjustice, another person may see

it as incompetence in prosectuion.

The main concern of this work hovever, is not to draw
distinctions betweén different appects of malpractices
and how to define them, Its chief concern rather, is
basically to show cause and effects of non-compliance
with the law on the part of accused persons and the society

generally.

That being the case therefore, the net effect of
prosecutédps failure is reflected in delays and incompetent

decisions, The former is seen where non-production of



also occassion delaye

Howevergxit cannot be said that they are even
perfect in th@ discharge of their duties, as there are
weaknesses atﬁributable to them -« for example where a

liagistrate has|a wrong notion with rcgard to a prima facie

casce
z
\

The wealnegses already indicated call for rectifica=
tione DBut when be say that something ought to be rectified
it is also good %o provide means by which a charge can be
achieved, for th;t rcason a number of su; cstion arc hereine
under madese

le With regand to interpreters, it would be more
effective to cmploy persons with better formal education
particu;arly thosclwith good passes in both unglish and
niswahiii languageé. They would be better than most of the
interpreters who sch to be less educated and wWho were employe
ed at the colonial ﬁeriod when a few number of asfricans had

achieved good educations

Besides academid qualifications, som¢ form of lepgal
training should bc extended to court clerks. this can be
effected through seminers where clerks be enlightened on
certain arcas of the law for example the importance of
mitigation and defences such as intoxication negativing

"mens rea" which to many appears as nothinge
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2¢ As far as the Bench itself is concermed, solution
to delay seems to lie in employment of more llagistratese
The number of Magistrat% already working appears very small
compared to the pOpulatfpn and the number of crimes
committed everydaye i
\

|
\

But even th@n, it segms that majority of the young
lawyers graduating from the University of Nairobie (The
only main source of lawyers in the country) are not
interested in joiﬁing the benche The main cause being that
private sectors séem to be more paying than the civil
service itselfe That being the case, renumarations of
tlagistrates and other members of the bench (judges) should
be increasede hagistrate like Judges should be provided
with carse \

iThese reforms would attract many more lawyers to join
the benche

loreover, lLiagistrates and all other lawycrs should
keep in touch with law books and any other spurce of law

so that they may be always up=to=date.
3o The body called Kanu Youthwingers should be done
- away with or confine it to its comstitutional duties =

(Kanu Constitution) i.ee to organise sports etce

It however seems that many wealnesses stem from
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corruption and other related weaknesses, That being
the case, any attempt to sgest a solution, say,
supervision, appear ineffectivee This is so because
even now there is enough supervision especially on the
part of the polices But however much they are

supervised or punished, problems seem to increasee

The main problem here and even in all other areas
seems to stem not merely from the way people are
trained or disobidience, but rather from the kind of
economy the country hase Being a frcc market economy
where success is measured in terms of the much one
has accumulated, it appcars futile to cu_gest solutionse
1hese solution would be still violated for those who are
supposed to carry out supervision may be victims of the
disease themselvese

(\
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