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INTRODUCTION

Che of bhe most Lmpo sanches of the law is

that relating to the landlord aod tensnt. Tts =sooial

effects b WERETY greal EEREE LI that E WY large
prropesrticey of the population s divectly or  indivectly

e

aF feo bad. It would be s safe ssting

WE ESEE ek

harn e the cheelling b

Im view

ard are let bo fbenan

LR

dvabile Thet, in so Tar &

of this it is particularly de

it is possible, this branch of law showld  acoord with

e current view of justice and failrmess.

The relationship of landiord and tenant in

cmbems of law e.o. bhe Snolo-fSmericsn sveten ls orested

i
e
e

v contracis edpress o Lmplisd and in osome LD can be
created by s statube,

Thes tarndlord and tersare iy

weEn e

srieral by that which exis

s e et #1

o bamdloorod ) bDeing pos

[ PR b e

i oreal propesrty owhethsr freshold o

satate or inbtere

moet . Pas granted or s deemsd to bBeeve orarcbed too anothes

&

T hher

o benant) an sstate or Anters

{ b e

whit o 1= e tharn freehold or less than the sstate s

4

the grantor.”

arch temanoy in landlord and tenant

The worcs

interchangsably. Sonne

Frave fremesm

writers and gecided cases put them to mean the  sane

thimg, =0 bthey regaed them as more oF 1ess Svnonymous.,

Chitty J. in the oase of maicd That



it omay be sesad bhat s distioction is comstantly

mace betwesn taenanocy and & lease and | odars HaY

mary sclicitors speaking to theilr clisnts talk of

s Mlesse’ in bhe senses o meaning 8 lease  which

the law regoires bto be by desd: bot Ioasm unabde
that T can inbtroduce this  sams 1o

parlance into the rules

The distinction is therefors nobt bechnical, whersss

oy omuch distinction will

for

,.u
e
o
p=s
]

chyrmwn betwesn bhe Dwo words, obtherwise bthey will

™
i
H

wsed in plaoe of snobher to mesn the same thing.

Iy BErglish law the relationship of & landlord and &

) OO T Ers €y = i

ternant arises e e =1

For & pesriod

Loy of the land demi

IR I W T

T
it
™
HH
ey

of term which can be made subdect to defimite time limit

4

by edther  party. The  leasse  must  have & ceErtain

ut

bBeginning  and a  certain end othesrwise it will bres

mache oof procductior ssanobified by

slid.™ In capitalis

=h

C3ire

il

absclote ownership of  land, any  vight  is  bther

safeguarded inoluding

A leasehold agreement conveys a leasehold, a landed

suntate and slwmo  conchbadn T Tn R o T lwse contrastual

undsrtak ings suoh as promises bto pay rent, make repairs,

s forth. Loogiloslly and anslvibically it

Py

coract o say that & lease is bobh a contract  and &

LU B S e .

£

ary esmtate ir s kY the striotest

i fTerant Fias

serss, e has bhe rilght to possession, the hallmark bo

gvery estate, for & determined period of time.

shalol is oan estate carved  out o of

Tl tarmant =



tho 1 ten &

THI
that Tubure  part
ther emd of bhe

£

¥ops

Creation of a landlord—tenant relationship

e oofben said. must e foumd  din an

tandlord and btermasnt. Thaeey

Fave bhe legal capacity to make suoh an

i

b

cachemert st s&n EUR VT ERETIENT t LIS

Sy eseer . Thige m=

asehold

A rudimentary

understooo a1 & road way

Wkl

vy h T wiidc

smimpply Fron bhe  oirowumsband

ety arise Dy dmplication

sbe permibs anoch e

that the bholders of the @

. : QT e |
i Lana.

Fo rent

Wit Lol ek

would ot be o

relationshin. The

S e e

et

By the sl leoged tenant b

= h

e wordd ipn b Y mast refer

Charge of undertaking

Ra

agrasmant is in, 1t muast be sufficiently definite in iLis

e

bermire

mtial @

arbney intent.

o e bhie same s

The guesstion of definitenes



b

in the law of contracts. What are the &

E BT e

Proweerve & landlovd-ternant gue

whiiohs is e categorical answer.,

Courts often that the essential items = loase

ST EE T oot

o e enforced are; identity of the

the description of the premises, a statement of
the term and amount of rent. Even the amount of rerh
wolld mot o be material Lf bhe parties intended a rent

freoe

merh s i.F

teasehold though o

sooEGresnent 15 &
rent s intended.

Tt dis gernesrally wnderstood that the duratior of

31}

ehold  terso omust be stated eilther edplicitly o by

fot
s

reference toe s formuls by owhicoh it can be computed.

this cannot be determinesd, bthe lease is nobt safficiently

ervforo i toLmer

A Ferbaps bhe m G
to be fixed iz the commencement of the term for 4f this

oEnr e oetermined no kind 't T ETI Y Carn &P lmer

Wiy

L oLy e is An dowbt, &

terancy at will
The term may be fized to commence in future and upon

&y unmcertain event. Thouah the lesse  bto commencs 4

e

futurs  i1s generally exceptional, AF 1t is Loy CoinmEnoe
wper wncertain event that may coour wibthin 21 vears, it

L argualk:ls thalt  this  violates the rule against

biher  the leassehold commences in Tuture, the  time

4

e o commencensnt s no part of the  term o and the

Future

acht during this time iz sometiing



called "interressee termini"

The connection between Land law and housing

The  oconcept of land as we kEnow 16 todsy  was none

L

existent  desp in bthe ocbhscwre history of  meaokind.  The

by

idea of territory post dates that of land. Whern  mankind

involved  the ides of & point of orientstion which iz &

it
T
il
i

base from which one sudploits bthe envivronmant bo peoeed

crre s bds kin o with bthe neces

sicties of lidfe, the modern
concept of land and consequently housing was born feom
this., The rise of cities and city estates in Buwropes  and

Aeia led to the rigorows legalistic approach to howsing

i

as & concespt that in sodern davs has bhecoms phenomshal .

in bhe twentisth century the lavman s conceph

ot Y and

the "phyvsiocal solus” the soil  and mothing

e e ., The owher of 1and e who owns the =il . This

concept is ased on the fact that soil waes consideresd as

the source of 1ite. It gave man nowrishment and Tife and

frer oo whole jife

tivity revolved around  his
ard manipulation of the soil.

HMowever Western gJurisprudences has improsed & Lot
more in the detfinition of land. Hestern anthropologists

like Feosrvyy . Lawsorn, Fowsll and Smaith bto o merntion cnly &

Ferw  bave coms up o wibth definition howsver all ars
ey bl ol Rossoy conoept of Jand. The colondsalisstion of
EoLyp o e by e Fomar s Lo besdd Fanman i ey

¥ } & k

Jurisprudence bto Brolish law. The osreral rale among the

Homarms and conseguently bthe Ernglish was  "foic  owid




b ocedit”, which me

praget of

gefinition of the land shows that land inciudes

s0il plus evervihing attached to it. Thus if & building
ie  erected on o the land and objects are attached to e
building, the word Lamed prdms facie includes the soill,
the Dbildimg and obdects affised to it and the owner  of
the land becomss the owner of the huilﬁiﬁg.&

Ercet ey anthropologist  Lawson takes e

Forward. Socording bo bBdm, lacd s mobt bwo  dimensional.

Agriculture reguires & depth of the soill and ever Puaman

T atzove the  swuria Tand

HEIn R ey LERE @i AL

must therefore  be  thouoht of sz having Yoluwns. The

ism how far it should extend in the thirvrd dimension

lLsmue

1§

and  the solution sdopted by the BErnglish law  is

eat solun eius est esgue ad coelun ad usgue ad inferos"’

{the land estends upwards to infintty and downwscds to

the osntre of  the ssarth). This  dmplies  that unls

restrairned bo o obther ruales o

e may baald

L S

Mgk as he likes and dig e

af minerals which then belormg to bim.

HSpoction Z0% of the Law of Real Properity fot defines
Targd as including land of &ny mature. Tt dnclodes mines

and minerals whethsr or not held apart from the swurface

bButidings or parts of buildings (whether the division

Morizontal, wvertical or  made in oany obther  wavl  and

corporesl hereditaments. "HY can have a legal estate in



the surfsce and "BY & leosl estate in the mineral as in

Y can e e

the case of enfranchised land.
o of ome Tloor of & budidipog and "D another.

From these definitions of land is born the idea T

Since the te

=t of deciding whether  something

anct therafo

tamd ds "attachment”,

is paorht oof bhe s
it iw amperative then  to discuss the nature o f
attachment. The word fiztuwrse is the name  applied b

aryihing whioch hes becomes attached to land as bto form in

1w wboof o bhe land. In deciding whether an obie

o abttaoched and therefors s Tisture. the legal te i

two fold. Firstly there the degree and the puwrpose of

gl i . Aae Tor the  deores of TR L AR R A i #

substantial cormection with the Land muist =)
stablished. The more securely an objesct is affixed the

mes damags bhat o would be caused e lts removal  and

intended to

consequently,  bhe  more likely that it was

=

form & pevmansnt part of the land. IF the intention  is

to effect & permanent impeovement  of  the arch o

murk lod i as suoh o andg nob omerely to sffect &  temporary

t

F annmesation iz established

o

improrvement , e DL poaEs o
arc the objiects rightly becoms & fizxturs and  thersfores

becomes  part of the land. Housess &nd obthesr buildings

thereforse are  inevitably part of part of the land  on
which  they stand Tor they had no identity of their own
until bhey werse bullt omn it and their materials  becoms

ey O e

It is thus clesr buildinogs are part of the land. The



dokes o lamd ds dmported to Eenvas law throuoh Section 3

§ A L= : .
Lands Act.™ The section defines land e

Wi b water, &ll bhimgs, e g

land cove

oy dard smd buildinogs and other things  permamently

Buildings trerefore fore peet of the land and since

are themnselves builldings or part of the same, it

iw  dnevitable to concludes that they alsoc form  part of

4

bl Lamd arnch henos bthe stromg conmechion e R

oy

housing  and land law. & study of the law of  leases

therefore a study of properity law. Since a house is

capable of beding lessed just like land {phyvsical X AR

ared leas are @ Antegral part of the land Law, i

study of  property law  can bhe cosmplets withoot i

disowssion on bhe law of lesses (parh of which  Ancludses

bacidctings) and threrefore s problem on bousing

isoa major concern Tor bhe propsety laver.

BACKGROUND INFORMATION

Tt dis clesy bDoth from the study of common law and

whiich

cimbing Kernyvan statuts

the @

the relationship bebtween the landlord and  tenant that

certain basic standards of amenity muast be met by any

dermtiald

Form  of F
conditions conducive to civilised bumans and puarposstal

existence.

This  bhesis  will therefore attempt  boo shuady

relationship  belwewsen iegal rules and onse of the most



s cove ofFf  bhe most Fraridd snesrital

Fundamental

FIERCEEE AT of Life: s dwet ling

Rouse . & dwsliing bhouss o part

-y

a house or room let o bo be let as a0 dwelling ity

place  of dernce and includes the site of the house

arnd  the ascden and ot tands or builldings comped
arct ancidental to bhe letting but let as & separate

entity or sowroe of profitb.

The th T et o e too cutline the  legal

1

meEs Fan Lsms which are  aimsed at  the satalrl Lebumeant,

tenance  and  enbancement of  bhe guality of  the
residential houwses ., The landlord and tenant Taw must

enstire that the pericdic tenant heas effective eniovment

o oa Msoocial riobt? o bto decent housing as far oas possible

froger any adverse condibions.

that a tenant Wi

T s & locok as  just i

helpless i the hands of bis landlord in the matters  of

FE s maintenanoe

The ineguallity of the Dargsaining power betwesen the
fandlord amd the tenant suggest s compelling resson Tor

e tew s pwotection of the ternant =

edpectaticon of  oguality of  the residenti:
Temarnts beeve wvery Tittle leverage to entoroe demsands Tor
pethter housing. Yariows  impedisents to competition

tribeald aroh o} et

Frogn  political,

that the landlord places the tenant




situation. Tl A g

irn b} "trake it or

severe shortage of adeguate housing  further  increases

e lamdiord s bargaining powsr and

mtook .

reed Tor improving and maintaining the
Again the findings by ovariows stadies  of The sooial

impact of bad housing has led to the reaslisation that

o bhe whole e

g P i Wy it

e bhe uniucky omes who omust suatiesr the  dadly

ey

indigrnity of living in & slum.

The main issues bhat we intend to analvsse  in

paper are; bthe implied condition in le aich The

mEasures tha car b adopted sooss to ensure  decent

environmental  conditions  of lesases  and  high  guall

that are suitable for muaman habditation. The Drosd

CJLiE ros that suffice to be analvsed here is — "How oan

WE b irto wristence S e read thy &l

o taminated v Lrorment conduc foar Famar

habitati sicdential housesT

T i bthe re

T e guesstions  ho  be  answesred  in bthis thesis

herefore dnclude the following: What is the common 1aw

poaition as regerds bhe guality of tenanted house? What

&

protection the  Kenvarn statutes  &afford Tor the

pronbeo b on o f the residential leases? Does it

fundamentally depart from the commorn law position™ bWhat

rights and obligations  imposed  upon

tenant to ensure a decent arcd

athemnpt

to ses  whether there is any for  mre



shrdmoent  mee

b b sdoptbed too ensures that  the

condition of habitability if residential

voachered to.

in Chapter One  we shall analyse  the common law

positicon with regsrd to the conditions that were implie

irn bhe residential tenancies. Since the common law forms

a  fundamental b

teo upon whioch owr Law wes founded, it
is  necessary bto have a falr grasp of it before we

seryhure o dismow

ther situstion that is  prevalent  in
Earva .,

Chepter Twor will discou the conditicorms  that  are

implied in tenancies Tor residentilal  asccommodation  in

v ariel & OIS P e are available to

the tenant in cases of breach by the landlord.

Chapter  Thres will attempt to discuss the s

that the legislature has enacted to help ensuare that the

gridbibhoers dmpd ded dn bhe are steiotly adbsred

to bo snswrs decent envivornmental  guality. im  this

sl also look at the weakne

chap ey we 5

i

Pt
e

statul

HH

I onay fimal ohapter we shall endesvour to look &t

certain recommendations which 1§ implemented will help a

el towards  enswring decent and habitable

environmeEnts  frese from defects which may be a oreation

of either the landlord or termant or both.
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CHAFTER ONE

THE FOSITION AT COMMON LAobk:

1:=:0 THE FPRINCIFLE OF CAVEAT EMPTOR

vt

M
ifi
o

LH
i

While that branoch of conbracth law deasiing with

oof  goods long &oao develo

Agpped e warrantie
Fitress for parposes and merochantibility, real  properby
i 1

law did not paritake of this development.”

The oousmmorn Law comcent of & lesse as  primsrily &

eheld estate resulted in  the

GO ey aln e of e

CreETE sl sppd loation, RS A vt be recentlv. cof e

goctrines  of Cavealt Empltor or "Buver b ware’, with

respect to the condition of the lessed premises at the
; < i i
imception of bthe tenanoy.”

The landlord ordinsrily did oot dmpliedly  warrant

that the lessed premises wers sultable for ths intendsd

wheet ey thet use weas  aoarioultoarsl, residential .

oo Lal o arcdustrial . Hence bthe tepant gensvally

M
i3
iy

contdlad ook et by a5 a bhasis  for recovery
damages L tort o as a defence bto an  action by bhe

W e [ FT

jandlord  For  unpedd rent, that the oreml
suitable for ths ftenant’ s use in the absence of an

grpress warranty of fitness.,

The ternant could not terminate or rescind the 1t s

ooy the oround bhast the premises were not suibtsbde for

Fis  use. Horeover, he cowld nobt maintain actions  Tor

Ao b oy hmamseldd oo hds belorgings osw
defective conditions.

Whether or not the leased premises were sultable for



the tenant s wse st bthe becinnding of the lesse term, the

£ Paw ol poh Dmpo

o bk Larvd Losedd sy chady bo

make  repsirs reogudeed too o mabe o = the  premises

R

suitable for the tenant s use.™

The commor Law cody bmposed on the tenant & minio;al

cduty  to the building on the leased premisses  well

i
e

srcatts sesded  sosdnst bhe Yhang end Mesthee! s

prravent "Fermissive Measte”. This was the only duby  with

Fespect bo repsirs doposed by bthe commorn law on e bher

the landlord or the tenant.
The leasehold device was conceptuaslized very muaoh in
tearms of

& corveEyvanoes of an AT Pamd  which

Co e red wipecsry b le oo s lusive

i at bthe  commencemsnt of  the  lease, fhe

Twm oobxligation to o pay rent was  abszolute &yl
uﬁquali?lgi.l

Tt ds clesr from the Toreogoing thset st commor 1aw

the commencament of the

_ﬂ

e
il
ot
i

the lesses had oo clabt e

The 1 s

oy complsain
purposs . He was deemed to assums all risks attachsd  to
the  condibtion  of the land undless be bad  resched  some
contrary agresment with the lessor. In other words the
lesses hired at his peril and the lessor gave no dioplied
wnclertak ing as to the physicel comndition of bthe land i

(i case of builldipgd) as to its state of repaiv.

i:1 ORIGIN OF THE PRINCIPLE:

T OOMROT Pavw rulde absoclving the  lessor of &lld
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A by

Such &

rbaps well suilted to oan SO ETL A TN

whie e the land

meer ey mpnrbart bhan whachee e 44

struchture was incloded in the leas

hold, and the tenant

cLFE P

Ty

s ooy f e e o ez le

gt 1 e

chuer Am grest mesasures too bhe fasot that  subjesct

mat ey of  Les

was mogre commonly o sgriculboaral Lard

L

prbhad chesl i

o prevernct the

of  bhe lessor’ s dubtlss in agearian =2

This  approsch insvitably colowred the court s wiew  of

residential lettings  as  evidenced by BEarls O, J. 7 s

Famotis 0

Hoems s Bresc

letting

a tbtuwmble doan

The codmeyy 1aw w

o f the o

T went sl without saving that the le

Xl S T T w B S T !

o omaintadin the land doring the  curesnoy

Thier 3w

oy adbomd the  rule  of

il bhe commorn law courts of ten Poes d oot That

the  landliord of unfurnished premises was und

rier chushy

Thiat the

were Fit for Buiman i

Lhatiom oF AT

o good repaie.

The commorn Iaw rule was bhased uwpon thres

hlE




cheguer, Aden Y. Pullen™ . Sutton V.

the  cowurt  of

16}

e Hart V. Windsors which were all decided in

H40e and was Justified in the considerations

ing that the ftenant must

o
pury
oy
i
i
]
!
i
ii
le
it
i
I
i
"
EE

pay rent everns when the premises were destroved by such
things as fire, flood or tempest and also on & belisf in

the sooisl phidlosophy of Ceavest emptor that it i=s muoch

et ber Lo lssve the parbiles i every case  bto  protect

their drterest themselves by proper stipalation.

1:2 RETREAT FROMs THE PRINMCIPLE:

The  commory law principle even 1 approperiate i &
Flarad ardd targely agravian context ocould ot remalin
ura T fected by the social and sconomic  ohangess beouobt
about by the oreation of an uwrbanised proletariat during
the esorly vesrs of bthe ninetesnth century.

The  sudden aggrasgation of residential dwellars  In
Yaroe irschuastriad cornigrbat ons A i bakdy Ly e

e o f

LI E derbed [ L L R T 6 i

Maldtability dn the residential sector.

The landlord btenant law developed certain escepbions

™1
:
iy

te wmatigate  the hershroess of the dooctrine . Caveat

enptor and the rule that landliords were subject  to no

impdded duties to repsdir or supply services. Thus 1t was

e Lo that & landlord who lesased premises oI

i

Tfurnished” basis for s short tersm bed s duty to pat

thein iri a habitable condition before the tenant took




P

G, e oot s cams bto hodd o bthat o a

i
Jourd
et

landlord  had & common law doubty o maintain the

£ CHTHITCE P S crver wbhidoh e retained corbrol v by Py

two or more rental units on bthe same parcel of

tand, in & reasonsbly safe condition for the use of his

tErarihs .,

The ohanoe ary o bbb Common Tavw  smummenr ised above
constituted the mninetesnth {and sarly twentieth) century
response bto the probdems  of an dncrveasinogly urban

s ity ., #o o parbtial recognition of e sictem b Lal

medor of the premises.

ternant s riobt bo pos
The wioghts were howsver only  partially protecied
Because - nelther comtractual remedy nor the power Lo

terminata the loa

ware oFdinarily available  to  the

temant i lerss b coverian ted tes

kaen the  premises o orepaly o to provide  sssentiald

servioes, Dot dose dAncouns berant rarely bhad suffioient

Dergaining powsrs to compel landlords to enter inbo any

mevveriant in faveour of btheir ternamts.

SGecond iy omany perhaps most low lncomne tenants wers
tenants  from  menbh-to-month oF  wesk-to-week, wiiohy
placed them in & wery valnerable position 17 they  sued
thear  dandlords  for bresob o of an express  oovenant bo
Fepalr or bo provide sssential services, becauses  Dheir
terancies  cold  be  terminsted without ocsuse by bhe

landlord giving the notice reguired at common law o by

statute law.



igd

Ther gf b baaarg 1aw £ & e

developments we Father less substantial than the huaman

arct social problems to which they gsve vise. Evern the
meciarn law relating bto the residential FTitmness of renbed
chaesd Liyos =till comprise & 0 plecemssal congitions  of

provisions derived  Trom the common Taw and sporadic

statutory intervention.

o commer daw notion of the  cavest

T T et b with & more  hamans  prinoiple

that the landlord is contractuslly liable to supoply

tenant  with decsnt housing conditions throughoot  thes

terms of the tenancy.

By comtrast,  Fernvan law remsins tethsred  to bthe

efore be

Taw principle and has the

e same Qo soaneswbat dmperfectly T o
tortuocus and fragmented initiative of statute law.

It FrERTIS D TE =] matter of curious SiFm L se that i

-

Ky &, the  control of guality of  residential ternancy

retatiornship may dmplicitly have traeded o Tor the

secwr ity of bernure and rent comntrol which dronically  is

=0 comspiloucusly lacking in Kenvs.

i
"'ﬁ
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i
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i
Y
s
e
i

At early common law o a leas

i

Wak  FErd

mErely  personal rights aosinst the lesssor., BFut  as &

b1}

result ¢ meaveral remedies that wers oreated i T

13

1¢

FTavvonar , he Foled as having vioghts

i =T A and the lease was

chemised premises for the term.

Lpor this background, the courts held that & 1

i
0
ifi
HH



was like the sale of a specified personal property to be

delivered amd sppd i the same concept of cavealt esmplor
that prevailed generally in that day with respect to the
zale of &ll ohattels.

Ae s corrorally of this concept, couwrts generally

held that, e "destruction  or arey depreciation

cooasiorned Dy o the fault of the 1

was entirely the
loss of the lesses'.,

The courts

redien slmost entirely awsy Trom the

H

ancient rule of "caveal emptor” with respect to the sals

of chattels generally. To somes extent. this development

ean refls Law governing ltandlord and
tenant relations.

ry vespect to the landlord & responsaibility for  the
conditions of bthe premises during the lease, cowris have

failed to reflesct the development. As & result of  the

statuts law in bhis respect still lags bebind the sodern

pobior that  in general one who sells s sarticle is

For bhe puarpose Tor

prasumsd bo o warrant that it
whioch it 1= =old.
i order bto kesn pace the law should recognize that

o

v e [CH L= W Foe the tem PRCarmadTyy wiEseE 00

a dhwelling,
parties contesplate in 20 Tar as reasonable ceare on the
part of bhe owner, he omust assure the tenant  that the
chasd Lirg will be safe and habitable mnot only &t the time

.o posssssion s delivered bubt throughoot  the  period

for whioch pavment is made.,



It is  fair  bto presume that no individual would

vinluntarily oho i oa dwelling that has becoms

tunsate for bPaaman habdtation. It therefore follows et

Pl

at  least in the absence of express  provision thie

i

"
contrary, & landlord who leases property should be held
to & continuing obligation to exercise reasonable care
to provide, nemely & ssafe and habitable dwelling.

Many cowrts have been unwilling to imply & warranty

oof el by, specifically & wearranty of habitabhility anto

leases of apartments. The couwrts have rather relied upon
the old commorn law rule that the lessor is not obligsted
b repaily wanless he covenants bto doosooin bhe  weltben
cortraot.

The old non-repair rule cannot co-exist  with  the
obligations imposed on the landlord by ovarious statubes
that govern the leandlord and temant relaticons.

im my Judgemsnt, the housing laws must recognize the

Tandliord = chligatioy to  keep  the  premise
habitable condition. This is compelled by these separate
considerations viz:-
i3 Firet and foremost, I belisve that the old
rule was based on a certain Tactual assumption
whiich e noo lorger trwe, on Bts oo terms 1L can

o Lo

Der bhe justified.

£27 Secondly that  the OO ELUTE T prrotection
Fegquires bhat the commorn law rules be  abandoned
i corder to bring residential landlord-—-tenant 1aw

into harmony with principles on which those cases



e
P33 Fimelly  that the nature  of today s urban
Fowsing dictates abandonment of these old rules,

The ineguality  of  barasining power  betwesen  the

landiord and tenant furbther suggests  compelling

reaszoms for the law' s protection of T e temant s

ltegitimate swpectations of gquality.

Tenarnts have very little leverage to enforce demands
for better housing. Yariowus impendiments  to compestibtion

i the rerntal housing smeavket, such &s politicsd &l

discrimination means that the landlord places

ternasnts dn & "hake it oo lesve it tuation.  The
increasing severe shortage of housing further Lncreases

calates the mesd

the lamdiord’ s beorgsining poossr anc

For mairntaining and dmproving bthe sdgilsting housing
Faimally, ther findinogs by ovaricows  studies  of  the

social impacts of bad housing b lad to the realization

that poor housing is detrimental to the whole sooiety,

miot merely bto bthe unlucky ones who mast suffer bthe daily

incdiognity of livimg i s sluam.

- i

Ffar swesping importance is the  fact  that the

i
-iri

entive edifice of caveat emotor has begsrn to collapse

like a otisme of cards within the last Taw veEars., &

ifi

.,

rrupber of coarts have with leasing of  dwelling  hous
simply  abolished caveat smptor and bave  found  implied
waprrarbies of fTitress Tor buman habitation.

f o parrallel shift in avour of the housing  consumes



has occourred in law governing the sale of houses. Whiere

once  the doctrine of cavest  empltor prevaidled, today =

courts are implying a warvanty of habitability.

o Tar, we have discussed the common law  principle
of caveat emptor, its origin and the changes that have
takern place in the principle. It is necessary therefore
to have a cursory glance at certain liabilities that the
C TS baow dimposed on the landlord to ensure that e

ey Ly orimer tal conditions of the Fasmdcdantial tenanciss

e mecir b ecirieod .

1:3 7THE LANDLORD'S LIARILITY AT COMMON LAW:

The  common law  has made a partial contribution

£

=T} b st sor ol o f

towerds the development of & recoonis
Mabitabkility in residential letbtings. This conteibution
as coune bhrough the declarstion of dmplied conditions
in  certain kEinds of lease, together with  the gradual
e LEr s Lo o the law relating to Ml sance aried
negligence.

The  courts bheovse held that the "implied warranty  of
habitability” wouwld provide an effective  though  an
indirect way to enforce state and smunicipal houwsing laws
noting  that the traditional caveatbt emptor  vule  was
incormsistent with the  ocurrent legislative pead oy
COPEEr T iAng Premas ing shandards R gestemmpn L LT L ed i
legislative  sodd sdmindstrative roles  e.0. e Rent

. 13

Restriction &ot arnd Landlord {Hotels, e b &

Catering e babd dehment) %ctiq, a1l of  which  dmpose




certain dutiles on property owners with respect to the
conditon of theilr premises. The oommon law theretors

amppd ied the Tollowing condltions:

{a) Implied condition of fitness for human habitation
At common law, 1T & houwse is let furnished there is
ar implied condition that the premises  shall at the

cavtset of the tenancy be fit foor buman habitation. iF

Temd oy F1 vy e b e . s . 13

let untfurnished, no such condition exists.
Tiiis siognificeant  exception to bhe  oommon }aw

principle  of ocavealt emphtor  in landlord-tenant L

reelation was established in 18475 in the case of Smith Y.

by

Marrable.'®

The  tenant orn teaking possession bad discoveresd  the

premisss  bo be  infested  with  bugs. the ocourt o f
e heguer heldld it o to be osn dmpdied condition in the

letting of any Turnished house that the premises  showld

be  ressonsably it Ffor  hebitation. The  tenant WES
therefore entitled to guit the letting without notice.
socovading to Perbke B

Y. TP othe demised premises are encumbered with
A ruisance of so serious a natwre bthat no person
cary vessoably be esdpected to live in them. t e
tenant is at liberty to throw them up.

. e 175 & : ;
e rule i Smith V. Marrable™ ' is however subject

ter certain grave limitations. The implied condition  of
fitness fTor habitation relates only to the condition  of
the premises st the commerncemernt of the letting. 1t doss

not  cover defects arising thereatiter. The impal Led

condition also does not apply  to ordinary  disrepair



which mersly renders habitation unplessant snd 1t only

ia

appliess bo residential temnancy.

It has no relevance to unfurnished premises. the
impzl ied condition does not  extend Tt dangerous
appliances or  furnishings supplied by landlords and
ASOA L bBecause bthe landlord s liability arises £
tartt can maintain

contractor mo perscrs obher than bthe te

ction for bthe bveach of the implisd cmnditiunni

Al

i

le scope of Smith V. Marral le™

fads

Thie  potsntial fert

has  been dissstrously cwrbailed thereby frustrating  an
rmportart cpporbuanity foor bhe consbruction o f i
comprehensive T law standard of Pabd tabilaty ir
restdential letbtings.

Sowne ddess of what mioght have beesen achieved by the

TR 1ana ke

somess apparent in the development  of the

landlord  ternant laws in Fenva and the enactment of the

e g S

Rent Restriction &Sot . bl cerntral feastuwrs of whioch haz

beean the recognition of  an implied warranty of
Mabritadba ity iy @il residential lettings wbe b e
furnished or nob.

I bhe counmon lew with bthe average conswumer of ogoods

and  SEerviCes, the tenant is not gensrally capable  of

amsessing  the fairpess  of the peoduct suppdied  sond

thereforse relies inevitably on the skill and bona  fides

oo f his landliord at least as much as & car by ey it
FriE ]y upory the car manufactborer. It is therefore

imperative that  the landlord should warrant alt the



outz=et of the lease that there are no latent defects ATy

the  facilities  and utiliti vital to the u

QL B for  residentisl  purposes  and that e s e
ezsential features shall remain during the entire  term

i such a condition to maintain the habitability of the

chasl 1 ing.

{b} Implied contractual duty of care:

The fact that the landlord-tenant relationship is at
its roots, & contractusl relationship bhas Facilitated  a
more  positive move towaorrds bthe achievement of  bether
howsing conditions for tenants under the commorn 1aw.

Such dubties  of care may as well  sarise  where  bhs
landlord retains  wiith his control commorn parts of =
buildinc over which the individual tenant enjovs  right
in the mature of &an essemnsnt.

A omost Lmportant conbteibution was omadse to bhe
development  of the  landlord s duty  of  care Dy the

decision of the Houss of Lovds in the case of  Liverpool

sy

City Council V. Irwin. " Here the council terants living

i flats  in the uppesr storsy of & high  rise block,
withheld  rent o the ground thet the 1ifts, staircssess
and rubbish chates in theilr bullding were nobt malntainsd
by bhe courncil in s safe or efficient conditice. Thiesr e
was evidence that the 1ifts were almost continuously out
of  ovrder and the stairway unfit largely because of  the
activity of vandals living on the estate. The Houses of

Lords ruled that certsin duties of care o the part  of



the Jandlord were to be implied into the contract of
tenancy as a matter of necessitv.

i the absence of any express undertaking, by b
lamdlord authority, Lord  Wilberforce held that the
council was under & contractual duty to take ressonable

carea  bo keep in reasonable repair and  usability the

ey e

common parts and facilities in the building.”™™
The scope of the landlord’ s implied contractual
obhligation 1is significantly restricted by the court’ s

tericteron

to imply & contractual duty of care only in
those circumstances where the absence of duty would
render the contract of tenancy inefficacicus, futile and
albrswurd .

The duty  af it exists is only owed to  the other
contracting  partys the tenant,. The liability of  the
Tarcdlord btoo porm-cormtracting perties (suoh ss members  of
the tenant ' s FTamilyd o an e established o ly with

reference to the statutory responsibility.

{c} Implied Covenant for Quiet Enjovment.

There 1w inn every lesse san implied  covernsant oF
contiractuaal term  binding the landlord  to give guiel
possesssion bo the ’r_e?eru-:ﬂ'rt.EiJr The landlord’ s obligabtion is
internded ton ensure bthat the tenant endove freedom  7rom
any physical interference wibth the demised premises by
gither  ithe landlord or any other person for  whom The

e
landlord is responsible.™

The liskility founded on the implied covenant plavs



hoAr pr Arg bhe ternant s orilght bto & certadn

standard of  amenity i the  land demised. &s 0 Lord

£ -
-

Denming M. H. raled in the ca cf Melall M. Ableld

cew. dhe dmplled covenant estends to any conduct
which interferes with the tenant’ s  freedom  of
action in  exercising bis rdght as tenant and
therefore covers any acts caleoulated to interfers
with  the pesce or the comfort of the tenamt or
his  family and is not merely confined to direct
phyvsical interference by Lhe ltandlord.’

There 1z  therefore implied in every leaszing &
covenant of guist eniovment, this is both & covenant and
a warranty. The landlord warrants that the temant  will
not be distwbed in possession by any other person with
&  supericr legal right  of @ possession. I case  of
disturbance, the  landliord  covenants  to defend Tl
temnant. This covenant is beesched ondy 27 during the
term the tenant ls disturbed by a third party or by The

28
landlord.”™"

(d) The landlord’'s liability in negligence

n ]
i
-

Thse law negligence provides an additional and
st imes  vital fors of peotection for the residentisl
amenity enjoved by the tenant.

B0 dandliord  cargvot e liabde  to the tenant in
jeqligence by reason of the defective nature of the
whemised premises st the commencemsnt of the tenancy. it
is clear howsver that liability in negligence can  arise
i respect of events cocouwrring efter the  ocodmmenoement
date.

It is well sstablished for ainstance that & claim 0



eyl A0

& landiord af by somes

o oamlssion on premisses retainsd within his

possession and control damag

i

1= caused to that part  of
the premises demised to the tenant.”

Tt iz possiblde that & landlord mey  be  lisble  in
megligencs  even  where the defect has besen o ais e

maliciously through wvandslism cosmitbed by LT R O

Thesre is bowesers mo genersl duty of  cere whiioh
obliges & landlord bto exercise diligence on behalf of
the tenant to live in the nelghbowing premises. Moo

addly ernough doss bthe neilghbowr pyinciple of Donogus Y.

iig&gﬁggﬂ.i reguire bthe landlord to enforce standards of

good neighbourliness on behald of one tenant as against

other nelahbowring tenants.

{e) The landlord’s liability for nuisance.

From  the sarliest dayvs, the lessehold covenant  Tor
guist  enjovment  (both exdpress and  implied) protected
agatnst dAnterference with the  coversebes s btitle of
POSSEEE LN . Dmespite the express reference  to the
enjoyment, it did not extend to scts akin to nuisance.

i bhe  second half of the ninesteenth  century bhe
courts tended  to give s widesr  interpretstion to the
covernant that  ths tenant should "peacesbly  hold  and
enicy  «... without any interruption or disturbance, so

that it extendsd to some cases akin to nalsanc s

vy

In the case of 8haw V. Stanton™ which concerned a

i
1
it
]
i
o
-4




covenant for guiet eniovment of a coa b lst

werk g & guarry above the mine, the le rbigently

bored holes into the mine and caused it to Flood therehy
making it impossible to work the mine. Counsel) for the
defendant argusd thata-

<l it & man demise a house  and  afterwards
establish chemical works on his  own properby,
some distance off, it may be & nuisance to the
tenant, but i1t is no breach of covenant".
But Follocock O, B, said:-—
B Ioam of the opinion ... that the OV e ETT L
For  guist  enjovment  edxtends to acts  of this
ria e . Tt ie mot necesssry to say whether the
case  of the chemical works put by the [ocounsel]
wortld ke within the covenant: probably not st
the conmection betwesn these two properbies  in
o opresent case the mine and the guarry is bhat
i the othsr and I think that  the
cverrarit that e should oot sot to
e extends bo Anduary e
]

L
chisturh the loesae
cognpd sdrech of  snd that the plairtiff is  entitle
to the judgement".

There is= o doubt that & ternsant belng i possess o

or ococupation of land has locus standi to sue in respect

af the tort of mulsance. it bhas ey e o lesr wabyer b ey

Fyes may mue bthe  landlord  as  distinct from ok e
too b Fessogre .,

It Follows that an acticr in nulsance may lie  where

i

the act of the ltandlord on his own tand  wanduly
interferes with the tenasnt = comfortable and  convenient
gerndoyment of the demised premises, suich acts  wowld

i lude, the landlorde disconnection  of water &yt

p—
JaN

slectricity supply.

ifi

3 larndlord & however not liable Foar act

nuisance comnitted by his tenants since the psrson to be



i

sued in nuisance is bthe ocouplier of the property  from

which the nulsance Thus a landlord bears npo

b orarihs &

responslibi ity dn mudsance simply bhecsuse
letting to & ternant whom he knows o be & mudsancssorors
mor does oy dopddied term ire bthe  tensancoy maks the
landlord copsllable to seek contractual remediss against
ancther tenant who is nulssnoe--orone.

There is  thus & responsibility that & landlord’ s

the ternant may be Townced

mudsance lilability wi
in  acts commitied by other tenants in ooccupation of =

different part of the landlord’ s property, the landlord

fiay arr liability for acts committed by non-

tenants. ™ This @&y  sosebise:s prove to e & potent

e FiEr Lsm of  redress  in dispute arising bres waam

-

netlghbouwrs 1o & orowdesd multiple residential contest.

{f} The landlord’s liability under Ryland V. Fletcher

oy
#

The rule in Ryland V. Fletcher™’ imposes a liability

oy bhe oeeners oo contbrollers of & dangerous bthing whaioh

ared oo clamags . There are obvious respechts  in

e

whiioh bhis Fors of tort lisbility masy impiange  on the

idential lettings. It is

ii

standard of habitability of re
clear For amstance that & landlord who sllows water T

into those of his tenant i

rveEr T lowe Trom his premis

Tiable under the rule for demages ceaused by the e

Theras i LI this sense a close f¢edus  bebtwesn the

liabality of the landlord wunder the rule in Bylands V.

ard his lisbility in negligsnoe.




b
Lot

i

beern made clesr in the foregoing discussion
that the need and social desivability  of  adeguate
owsing  Tor people  in this sare of ~Epei o sespiad st Lo
increases  is boo imporitant to be  rebutted by that
e L onas tegal cliche, cavest  empbor. Fermitting

landlords b vent "tumble-down” houses im oat least

i)

cormrbribaiting ceuse of such problems s wrban light,
Juvenils deliguency and high properiy taxes T
conscientious dandowners,

Ay discussion of the conditions of the residential
taranciss alt common law without discussing the remedies
Tor  the breach of landlord = doty would be  dncomplete.
It dse therefore impsrabtive bthat we discuss soms of the

remedies  that  were  open to the tenant  in case the

bamdlord breasched bthe ioplised covenanits.

i:4 REMEDIES FOR THE LAMDLORD'S BREACH OF DUTY: AT
COMMON LAl:

The tenant’ = rights in respect of the residential
gquality of his accommodation are vitally dependent  upon

Fis  abdility fo secwrs sn adeguate snd effective remedy

-~y

for disrepalrs  which have occuwrred in  conseguenos o
default by bis landlord.

in swaema of  the openersd prrimoiple  within e
landlord-tenant velationshipg that the performance of the
parties respective obdiostiorns is ot dnter-dependent,
it is nobt wise {(and may be indeed disastrous) for thes

terant to withhold peayment of rent or service charges on



the ground of his landlorog s petent failuwre to discharge

S~
e "‘_}‘

AT .

a chuaty of

Thwer tenant mu toovindicate his rights thiroug

cimate channels which the law affords him. Tz

e

toy bhe ternant include the fTollowing.

{a} Damages for breach of the covenant

There

tin e & unariimous aogreement bthalt s

breach

-

3P bhe landlord s dmplied stetubory ooty bo ot

the leassed premi AT & shal tabdle  comcition

el e

tenant to oa dama wpE b ey e

tearant oo o o et terminates the loas

Tt has been pointed out by cowrts that bthe  tenant

may  afbten prefer not to terminate the leas avisme  Lh

wearioh e oifficult For bie o bto find another  plaoe, 7 i

bisves i virbian Aresas wifi by arE cpeEriEra L by

charaoterl sroity of sdecuste low  cost

. 41
hmu%lﬁgui“

Ay ohaEim by bhe bternsnt for damsges Tor breach of

e Yandlord”

atutory  or  implied warranty of

w Dem

mayy of  cour sy-beecd sather by &

direct acbion or by oway of counter-claim in an action or

by the landlord to recover unpeidd rent. Saobh & olaim may

a cefence Lo an

R sr-baod by bhe

bry bhe lanolord o oeviobt the

st for non-payment
rer .
It ds clesr that bthe ternant can sue the landlord for

damage for breach of any repalring covenant edpressly




or impliedly undertaken by the landlord in the lease. ©

in F=g=

i

E:

i

=ing the tenant = damages Tor bresch of &

lamdlord s repailving covenant, the cowbs  start from,

"Ethe Tundamentsal principle’ that the purpo cof  smuoh

damags  is =50 Tar as possible by means of & monetary
awsrd, hto place the plaintidff in bhe position whioch bhe
wonn o have  ocowupied 17 bhe had onobt o suffersed the  wirong
e T s A5
comnplained of.
The =subiect  of the sward is not bto punish the
Larndlord but ... restore the tenant to the position he

wotild have been in bad there been o bresach.

Tt Ffollows from the general principls  above that

el

chamaoes  must De sssessed ss bthe difference belbweesn  he
valus  of the property and the value which the properiy
woilod  have  had A7 the  landlord bed fulfilled his
repairing obligations.

The courts can bowever not apply one set of rules to

all cases regardless of the circumstances of the o

CABE .

The Jfacts of essoh csss osust be loocked st carefully to

see what damage the tenant has suffered and how he may

e compensated by oa monetary award.

{b} Remedy for termination

Bresch of the statutory warranty of habdtability
gives bthe tenant the vight to terminate the benancy  and
avecio &y further liabdality for rent. This is so long as
the landlord’ s breach of dubty "materially” affects  the

temants heatth and ssafelty and the tenant compdies  with



Tl s el Umotice” reguivement.

Mer e + e temant et varate

wishes  to terminate  the tenancv. I the ftenant  is

Paer apey An substance treat

willinmg to vaoate the premis

P PTarmdlord” Dreach of  dubty  as  a constbructive

evichior.

{c) Rent withholding and abatement

The tenant has no right Lo remaln An posse

Jandlord’ s breach. This =

withbhodd rent Deoau
bBecauss bthe landlord can summarily evicht the temnant fon
morpasymeTet of rent despite bis own breach, even where
the  landlord failled to perform an express  covenant  to

£ 4

pat @ been the premises in habilitable cmhditimﬁn44

The ternsant s oftern faoed with & dilemms, ST IRE:

bl Lo pay rent and enchore the conditions of

untenantabd ity or abandon the premises and hope to Find

housing

arab ey dwelling which in these times of

i

shoytage s likely to b untensmtable sas the last.

{dd} Remedy of self-help

The statute provides  the  ternant with A ST
ramedy for breach of the  landlord’ s obligation  to

ooy $1

provide  the tenant Fem

statute authori to make the repairs

i & habitable condition

v hen ot bhee e

P
ardd to dedoct the cost of repaivs from the sgreed rent.

I therefore, & landlord fails to meke vepaivs  and



reptacensnts of vitel facilities negssssry o maintain

e

i@ liwvesbles condition for & period of

sdequats T acoomppl 2sh ERRTW §

renlacensnts, the tenant may causs the same to be done
arc deduct the ocost bthereot Trom future rents,

The ternant’ s recouwrse to swch  self-help sust be
preceded by btimely and adeguste notice to the landlord

ot Fawlty  ocomdibtion  in ordesr  bo acooed bBim e

crpprear bt oy to make  the necesssary replacement i

P owithin & ressonable time after the notice to bhe
tessor, of dilapidations which he ought to  repaie, fie
neagliects to do oso, the lesses  @may  repailr bthe  same
himself where the cost of such repaivs does nobt regquire
an edpendl ture grester than one month’ s rent of the

DI LRSS, in which case he shall be discharged  furbhaer

i
t

pavment of rent, of performance of obther condition:

u

)

This remedies may provide maoh nesded relied for the

¥

oocupants of mimmanaged Tenanted praoperiy, it is

subiect to bthe restrictive guslification thsat the cour

el L img to appolint a receiver bto oact in respe

F 1 : 47
oof hooasing owned snd managed yoa local anthority.

1
i1y

Fhere (=S

1

sovverr bhe  difficulty  that  even  in

relation to privately let premises the appointment of &
recedver bs likely bto prove inefTfective din practice af
the incomse  {(incluasive  of any  service ohargs  obhere
properby o money whioh =ty fer pext under the control of

bhe recsilver) 1s irradegquate to mest bthe cost of




I+ is therefors sazic that the FrER e Ve

ailv iaed ot to take office unless he is satisfied that

e af  which he i=s sppointed & @ receiver are

sutTficient to meet his own rerumsration or unless he has
chtzined an enforcesble indemnity in his regard from one
af the parities to bths litigation

The receiver has no gensral right to be dndesnd T iled

by gither the landlord o ternant  in respecth o f

sdxpenditure  incourred on repsirs o of renumsration due

These unfortunaste constraints serve as a reminder of
the limitations  inherent o the powsr  bo appoint s
receiver  and  detract considerably from the potentisl

whility of this form of remedy for the btenant.

ie} Remedy of specific performance

Cartainly. gron 3 0F 4 ey o mar o e Cmanciatory

imdjunction  cowld  be an sxtremsly valuable  remedy  in

where the tenant doss nobt wish bo terminatbes t b

ifi

lease Deoasud

of bhe landlord’ s bresch of bthe dmplied or

o

tutory  warranty of habitability, and also doss  wish

Fo bhe landlord fo saue fTor rent andlor for pos
in wview of the dissadvantages involved in the uss  of

ary ot the legsl  remedies of the tenant ..  the

gifficuwlty of finding altermnative housing L7 he  vacatb

the lessed premises sand the likelibood that the  ternant

will e dnvolved  in protracted  litigation wi bhout



Fee

ot e
e |

arily getting the landliord to put the
mabitable concition.

1 the ternant remasins in cen e kO @l el des on

atoment andSor damage remediss — 1t 1a arcpaalble

his

that &1l the ternant’ = Y"legal remedies”  are  inesdeguate

and  he ls entitled to the eguitable remedy of
performance. A cowrt oorder reguiring the  landlord to
perform his warvranty obligation or face punishment  for

tive than

certainly likely to be sores &

the traditional techniguss used by local administrative
agencies bo o enforoces housing rules.

ooperformance 18 no panacea. Howesver soms of

ek s

il

g i
the factors that mabe btraditiconsal asdministrative  sgenoy
enforcemnent of housing rules ineffective in prachtice may

ey T T

ific o

ineffective e.o.  bhe

fimancial imability of the owners of the slum housing bto

make bhe o peéines avER e Laeit drs s

id
by

comply with bhe  warrvanty o
ghafficulty of loosting the owrers of such bhousing F 0 he
simply decides to abandon his property rather bthan  put
itodrto s hebitable comdition.

doreover, tenants of slom housing are usually only

peerdoctio temants whoo o sre undibkely o be dnterested  in

conpelling the landlord to mabke sdpensive  repaies and

DT O B that  will  pedimsoridly benedfit

tenants. faridd Judicial reluctance to SRV LS e

crorection of maltiple defects in rentsl bhowsing  miabt



(NI F trroting  the

ramnsdy o casss involving a singls

Lake obther eguitable remedies, relief

granted &t

setion of the cowrt. For  ssample relief was

when & tenancy had been treasted as being at an
g and o rent had been paid for twenty  two vears

faeaFoay tThe landlord forfeited the loase.

Hi]

1.5 CONCLUSION

Iy Cchapter  we have bried  to odve s i

historical  bascko icd i Wil i b ions Ln

e Amplisd o

with particular references bo the position that

st e Il sTEiTml N 1 aw whiere T e dominant

L g
]

phidosophy was that  of  "cavest  emplor?. With time

Fromieress gy

thiie  bacd b be dons saway with becaose of  bthe
increasing  awsreness of the residential tensnts. This
thus led  to the retrsat from the principle  anc a@E &
=3RRI the common law started o dpely certain

vesidential temnanciss.,

conditions in

vtk KM

I owr ne
ition that is prevalent in Henvae and be ables o make
o ocomparison with thaet of the common law and ses whelher

thers has been any Tundamsntal depatuare or notbt.
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CHAPTER THO

IMFLIED COMDITIONS IN LEASES: THE POSITION IN KENYA:

2.0: Introduction

Taw conmcerning landlord  and ternant
raelationship Dasically has lbs origin in bthe common aw,

Ernaolish law of course has schieved an asrticulation  of

wiio b e e

i il aret range of sl by

atmissibkle and admitted in the local scens. Howsver, the

applicable Eooglish law remains arihial by bhe law  as

. . PESPUNPEN.
it stood in 1897 .7

Lamalord and ternant laew an Kenva s broasdly s

brramohy of the Taw of contract ir its

s

aspplication to lamd holdinag.
At commor law, lsaseholds wers brested as personaliy

el comtracts Danding o

it

pEoperty ) but s

with 1 zomd FMowever

e arties., Thoaiy

cistinguished them from obther persomslties and 1t earned
Shemm b mams ohabttels real. Sl thowal subseguently

wm estates bthey were  s5till dernominsated s

aastates less than fresholds.

Fri o Eerve bhe distinction bhetween personalty and

realty dis nobt applicable because the law  distinguishes

oy bebwesn movable and dmmovable proper shic Lods
are therefore subsamed wnder Dmmovable propesr iy,

Inm  order fTor us to be able to bhave a Tull grasp  of

the comditions implied i the residential tenanci

o
b
o

FTE S S aly for us to scan out the essentiale

b
n

valid leasse in Fenva.



2.1: ESSENTIALS OF A LEASE IN EENYA

mtisls are conditions prereguisite to bhe

o Aa valid lesase. &

ol b

there are two substantial eguirenents whioh

i t 1T the lease i1z bo he  wvalid.

mmast b poe

requirements  are, the intention to oreate & lease and

e right bo excluasive o Rl of  the

T ooy

ErEsT that 11 the re

aye

Frricdai

i ha d L L P EmEn TE . His  contenbion it

withetanding, we shall discuss &1l

i a oorvhract =]

gramtor and the grantee. & contract is a legally binding

3 - 7 O,
mant made bhetwesn two or mors - Flhoas For am

ETEE

agreement bto ari

the parties  must  come  inbo &

consensus. It ds this reason that makes the intention to

create & lesse reguisite for owvaelidity. In the

Toaans M. Hotel Gl Pagyas” wibe e Teaacs

ks

sEo @ aghhe

penict cbbver company owh

conmsiderabion. FF e

i

the oompany seven oavs nobtice bto give  up

£

i of  bhe fayEnn LEERE

refused to honouws the

4.

pioeb doe owr bhe ground bthet he was s tensnt and Therefore

reguired sufficient nobtice. I wes held by bthe FPrivy



EiS
¥

e cas

cwed that there was no intention to

i}
-p

i
it

& Tsmaac  was  merely  gilven pErsonal

privilege {(il.e. licence) which bad been terminsted by

TR o =

{231 Exclusive control: {possessiony

i tanant im one who has exdolusive contirol o f e

i

PO e E whitoh are the subdect matter of & lesse. The

brex bweresyy the landlord and the tenant muasth

T ars

thereiore conter & right unattended by the  simultan

#L
right of arny obther person in respect of the sans subiscob

matter.

fr thes af Hetoh V. memanb Wy e L

respondent lodged s complaint with  the Central

against his landliord, the bosed redscted the appsllant’'s

that e

e

&

ticencs and made an order in favouwur of the Fresmandent .,

Oy apppeal 0 wss bheld that althouob it may have
appel lant s intention o oresats & Licenos, e

4

respondent hed not that intention, and that the

Poieclaimed matwre of bthe flat, i meparate enbrano

aridd the terms s bto notice wesre inconsistent with e

agresment constituting a btenancy. Modoafd  J. said:

"aew  bhe ouestion is not MERYE
aricd , it the opsrative parits  of  © i
emtaibd sy TETTETUY . ST g, 5 [ et WA Rl
megativing & benancy is insftfective. The courts
Took  nmobt so o muach &t bhe words e
of the agreement, the relationship  of

iw determined by law and not by label

LT

il




(R S e N e Tl R ¥ S W 1

includes 2 right to sxclude a11 persons incluading  the

Tamdloryd. During the period the lesse ls in sdistence, a

or the lessee is the one entitled to immediate

ooy of bhe property unles

corntrary ho bthe term of bthe les

Urnder the PMining Aok

e leses anong othesr things is entitled  to

5L (T i ma e aried =Rl Tl o

il

3

a raight  of e Lus Ve [

T s onob conolusive,

Foopr bl rasalt o of the recent oo is bhat  alithough &

who is lelt into exclusive DOsSsSession 18 Wima

o e comsidered s benant, nevertheless  he  will
post e e ld o bto be oso 37 the ciroumstances nagative any
. . = . . .

antention to oreste & tenanoy. The test for exclusive

of control

[ iy the

is the degr

landlord over the demised premis

[Z1 The tenanct must be for a period certain or capable

of being ascertained

smerit anc b guration of the et

The commenc
e certain or capable of being ascertained. This  common
law veguirement has been codified in Section 1056 of the

" . e . 10 ¢ : a5 :
Transfer of FProperty Act!® and Section 4% of the

§ . . 11 i
Fegistered Loarc [ 1. However, Thieser s o

contennlate the creation of  perpeboaal ard life

terancies .,



According to Frofe a0 Marual i, et ErsEnce

s

4 MERET S T

T Voo

iry peErpetuaity dn

more  than that such a lease is heritable in substance,

1e FTor the life of the lesee.
Under the R.L.A. the reference o A indefinite

L.

period ds oguslidied by the reguirement that the

must  make provision for bthe mannmer of determination. &

ternancy under the H.L.A. iz justified on the ground

that death of the tenant is ez

duration is certain.

The  commor law reouiremsnt of dursation has Turther

been modl T led by 46 subsection 1 of the H.L.&.
which  provides that where in any lesse the term iz not

specified and no provision to determine the tenancy the

shial l e deemsd  to have orested & 0 periodic

lease

terancy . Thereforse the faillore bto specify the dwration

of @ lesse doss onobt render At oveadad ot omesely corsvers

it dmto s periodic henancy.

431 FPremises must be ascertained

~or & valid leaze 1n Kenya, premises must De

amcertained  with olarity. In Herpmtul e M,

(R T =S A Wi a tenant of the premise,

the grouand floor of a shop. Originally he had ocococupied

T adome bt odn 1% cover Heptullsa  ooocupded

ther as a tenant or a licensee. The

part of the shop

s

s chesd which purpoted to be s registrable

cf part of bthe premises bob was never  reglstered,
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i

e

whsther appellants were

. that the

Brigas

For want of

i feot iver EE

svidencs  of the term of

i

by

T W O

uncertainty of the premis

that excliusive L RO

by yresson [

mot given the appellant o

sl d e LR R TW It e s g

termanc W

e
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duration of 1E
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The need for registration
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wiiitoh

Trom ve

b owesr, for periods

i

4 .
erved an vearly  rent. iy

QN Yeray Oy g7

other tftenancy does not reguire registration, but oa

transaction creahirg e b relationship [H1RE: e

A Wl i W

acommpanied by delilvery of posse

- . e = : . .
Uider Trust Lands Aot ™7, Section 59, the duration of

the lease bo be registered is nob stated and every lease

iz to be registered in the office of the Commiszsioner of

Learcds  ir Che manmer presor b by bhe fAob.

The Registration of Titles #Act™™., Section 40,

prosvides  that any wurregilstered  instrument  shall bve

ireffeotive bo pas

arvy bamd oo Anherest btherein, but it

does not make registration compulsory unless  where &

thivd party purchases the premi then no interest will

pass becsause 1t would be dmpossible  for unregistered

lease  holdesr  ho have a valid interest to pass or for

cof omoe than 12 omornbhs s peovided by Seotdiorn 41
af the Aot

17 =

The Registrabtion  of Documents Sct W

b 4

provicdes  for all leasses not escesding one vesy to o be

registered  bubt  doss nob omabke  regisbration of

compuilsory . Dections 2% and 102 of the Governments  Land

Feguires registration of some  category  of

subsection a of 1TPA creates an Aoyt ant

puoEntion. It provides that where a contract  for the

transfer  of any dnterest an Lmmovable properiy D50 4n

writing and the transferes has i pet periformance faken



of  the
already in possession co

cloaiy e ATy

ey f o

contract

ki

Fregistrati

T e

{ &)

b o

use showlod bhe

T.T.F.5.

ey Section

for 11 leas i i

recguired

ar for the life of bhe

from a sebthlement.

i

in Figuerido

Fur e sy

-
x‘} 7 o
b i

i

lesees

g SRR e omspem
g &1yl Fas

b prE s

[ . 0 o o wrn se .!_

of bhe oot ardd Fras

fris part oof the

from evecting  the

o wunder Section 107 to defeat

transferee, il.e Dection k!
&, whiioh the tenant oan

-
o

b4 e

O

o

gy

i9

-

S0

i

3
i

Cap. reglshration

L

i

or pericds exoeeding

the lessor

3

serhial ly motb

thus

e

H

o f

oy

beemme

thaogh

huidy

22

PrE L e

by

4

tloands and

eyl in i

#417

=ter to have

- o et s el
claimed

was held inter alia that

fach desbesimed Feom,

& therefore mo

and bherefors they wers g

Tty interests Figch

sive authority

b

Tamdlord-—-tenant

fremesys

o Fervan

b wan noh P S

tf Freolatration gt

was subsegquently  assigned

tiom of unlswiul chismtress e

acquired sxoclusive control. it

ertwesn them and The party they

was o pedvity o of  conteact

Felationship exilsted

=
1

-

wilhty of unlawiul distress,

reaistered, & bensnoy would



Fadrn Trom breach of & term HE

~gm o ol ool

{63 Writing

Writing iz reguired Tor all contracts which are made

For bhe disposition of amy dntersst in land, acoording

=4 an A smubmection (3 of the  Law  of Lo b st

-3
I B

Amendment Aot

The agreement  ttseld need not e an wreiting buot

e memorancum o nobe thereot. This

therse  muasth

o W e 1 T S the

Section actually  reproduc

Srhtatute of Fraud of 1&77.

Ve L S W transactions

el e Edmere . sl L
Frelating  bo lamd govermed by bobth bthe T.7T.F.8. and  the
H.L.A. The effect of this iz that no oral evidence may

e adducsd bto prove the contents of unweitten  conbract

for  the disposition of an irnterest A Yard..”
cortract ds oot o woird but omerely unentoroeable.

Thers  i1s  an exepbion howsver  unders provd

Loavms of Fernwva wirioh is bto bhe

Sectiorn BOUEY of Cap.

effect that the absence of wraiting renders the soreement

wrhenTorosabkle wanless the intending purohasesy o benant

Farstly an part performance bas A T e S W 1)

ety o jrart thereot o secondly, e ing ir

Ao continues in prOnmess AT AN Frag” = FakEy Foormance .

therefore codifies the caommon 1aw docthirine

pey Tormance anc bhereby i ther parity to

v

ay action on the conbract in ibs original  ferms.



& i

fual onmly in o

Pl

B niot

SRRl O FrE T LT . i Py e

raguired different considerations appl

-
e
B

oo Poswesver s conflict b

Lricses Lhmcde

ard ths law of

althowol moreere
in owriting, the oral

part performance Tor the inte

2

L2 IMPFLIED CONDITIONES IN RESIDENTIAL TENANCIES

e @mre

Flery

whe o wd 11 gl

t, what is the nature of rights and

gquestiorns. Fie

R W N e # e d ool

gkl Ao

P oand

ture for btheir enforosmen

Seoornd, what is bhe proosc

il

Tirmaldlyv, whiat ave bthe conditions for theilr

i parbie

the

e

FHonsg ey oy cler f Lres

the length of the term and  the  rent

clesin 3 s

ST 1 s

pavable. In
~which are now codifised in I.7.F.0. and the  R.L .5,

impdied into the agreemesnt.

s Eg b b

11T To I v the

arch s ine

tenanciss of dwslling T ER L

the  Fent Restriobion ang the Landlord and Tenant




The following covernants are theretors implied  undeyr

Beakh the I.7.F.6. and the R.L.H.

fi1il1 That there is capacity to make the grant

This is derived from bthe gen

iz ancorporated in Section 7 oof TL.T.F.8. which states as
Foxl Lonas

13

ey person competent in contract and entitled
i tramsferable  propeciy, o authorised e

I : transferable properity nobt bhis own, i
conpetent to transfer such property eithesr wholly
o ir et aricd e b ey abrmodutely e
conditionally, in bhe ocircumsbancess, to e
and in the manner allowed and presoribed
ity bawe For bhe btims Deing in foroe.

This oovenant  is incorporated  An Dection
subsection (1) of the R.L.5.

Hivee  bhe  act of leassing is & convevances  of &n

bate, the landlord necessarlly covenants that he bhas

Yy setate out of which the leasehold can be carved aric

that he is nobt legally disabled from leasing.

{21 Obligation not to derocgate from the grant

T die @ pyirnciple of gerneral application  that &

4
grantor must not derogate from the grant.”™ He must not

seeak bo take awsy with ome band what he has gilven with

the other.

The landliord is not sllowed to permit to be used any
adioining or  neighboaring Tamd of  which hs i the
proprietor i any way which could render  the leased

untit or matermnally less it for the parpose

premis

for  which  they were lessed. In the case  of  fAldin M.



Latimear Clark Muirlead and €

ompany™’ . bhe tenants  were

A by brim dries

Their timber dryvaing  sheds  wers

interfersd with by bhe  Flow of a&iv

landlord’ s building sctivities on sdicining land. The

tandlord’ s asigrness wers held liable to psy bhe  tenant

clamanss Tor bresoh of the implied covensot.

This implied condition imposes an obligsation nobt to

i
o]
e

i oany way that renders tThe prem

unfit for e

prrposs Tor whioh At owas rented. This  condition  is

implied by Secition B3 subsection () R..A. and

108 subsection {(a) of teh 1.T.F.&.

in T e i

sl Mot d Loy W

Dacvey L. J. sl

S o 7 grantor cannot derogate Trom Bls oen
pgrant  and therefore L when letting & house, Py
etains adioining land, bhe canmol uss 1L so ad
arvberfere with the stabillity of the bouse .00

i
o
i

£33 Implied covenant Tor guiet snjovment

The landlord covenants that the tenant  shall  hav

]
T

peacsful eniovment of bhe premises as long as Lhes benant

pacys rent ang performs the obther obliostions placed o
him under the agreement.
Tt d= & covenant for freedom from  dnterrapbion by

the landiord,  or amvorns olaimiog btheough bim saoh as

and leogal representatives. The word guiet

ot restrictbed bt bhe absence of ML S

i

. T invirlves

o enmioey property withoot  disturbeanoe oy

interruptiom. fhe landlord willl be in breach of  this

~ovveriant 1T Tor example he removes with the anterntion of



cetting rid of the ternsnt the doors and windows of  the

o owhs of T e led

Thi

ampd ded covernsnt proe

internal interference by the landlord, his  agents  or
ansians,  this  condition  is  dmpdied by Section S

subssction {(a} of the R.L.6. and Section 108 sutbsection

{(c) of the I.T.FP.&.

f41 Implied condition of fitness for human habitation
At common law this covenant was  implied only  in
respect bto "Turnished” premises st the commencement of &
EiD

* =

lease ™ Section aa

i

1

f

cticn (d) f tehh H. I =

Follows this common law position.
Uider the T.7T.F.A. there is rno dmplied covenant by
the landlord  that the property is Fit for  habitation

whers the Landliord and Ternant (Shops, Hotels  and

Catering | cainl dshment

The wording  of 108 subsection (&) of

LaTaFatn impliss That  in respect  of  bhe AP IS Sy &

wenant iz not = tricted. The

I

res

L aEmnC L., the o
tandiord is reguired to disclose a1l material defects in
the property whioh the ternant is not sware of  &n whidoh
Fie could mot discover with ordinary cars.,

Ty general the landlord gives no dioplied anderbaking

o

s oare or will be fit for Frabitabion,

Lhat  the premlsss
This ryule i= however subdect to the ouvslification  that
wherse & house 1s let furnished the  landlord  impliedly

undertakes that it oism fit Tor Femar habitation wiers



I+ thas is nob bthe o The tensant mey repupdiate

e has

Foxy ary 1o

Fabitation when let, the landlord nesd do oo more; bhe is

under no obligation to keep them in this condition.”

{533 There 1is alsoc a covenant in leases of residential
tenancies that where premises or part thereof are
destroved by fire, civil commotion stc. the rent or a
just portion thereof shall be suspended.

Amoa general rule the dootrine of frustration has no
relosvance bo bthe tenant’ s obligation to pay vent since
the landliorod’ s primsary obligation i.e. to put the tenant

iw  discharged on the  grant of  the

The =trict spplication of Fude would dmpdy bhe

f upto the end  of

the  lbenant would continues o pay ran

=i 3
L

the term notwithstanding the destruction of the subisct

matter. This of

kiR wionabol b gro (AT ER S o

certain gualifications have therefors been loposed

the statutes.

Phcder the Fo e &, the payvment of rent or & just

po b ion Tk is dmmediately suspended on total o
partial destruction of the premises. 17 after sis months
the premises have not besn rendered habitable or usable,

ey avoiod bhe les b oawing ome monbh

Linder Section 1088 subsection (e} 1. T. F . A the



immediately voldable where

@y material

et i &1 b e ikl Loy destroved il remderad

antially and perosnently anfit for dts parpose.
The above section Fiwwever doss nob talk Akt

zuspension of rent these

ioms do not apply where

L destruchion is occasioned by bhe wrongful aocbs o

negligence of the tenant.

{61 Under the I.T.F.A. there is a covenant implying that
the landlord will put the tenant into possession of the
property.38

Thee lamdlord impliedly warrants ana b

the chuaty b
SEE b it that the premises will be free from the

presence of & Tormer tenant holdinog over or from  some

other person wrongfully in pos 545 100 W

It d= argued that the landlord ordinarily 1 in a
patter  position  bthan an incoming tenant to koow LT

ST ER T E , prar b ol ar oy @ e doever tenant,

[ i and to takse action against that person.  For

the breach  of this warvanty, the tenant  may  recover

of rental value over t e

clamages measured Iy

asoresd rent or may repudiate the le:

£71 Duty of repair
I Eenya the ogeneral rale is that  there 13 6o
implied obligaticon by the landlord  to repair  leased

. Ihe only ssception to this rule is  found  in

RS I & with regard to cases whers only part of &



i ldaimg Fiere the landlord is  required to

ke bhe root. main weadle, madn dr&ios, Common pa

o g

amd  common installations in rﬁpair.*# I the event o
bresch of bthis condition. the tenant  1s erntitled to
repudiate the lesse and to recover damages.

The Joregoing discussion has only been conoerned
with the obligations that are imposed on the landlord in

the residential tenanciess. It is necessary therefore  to

the obligaticorns that are loposed on the  tenant
by the relevant statutes to enable us to know the  idead

conditions that shooald prevaill in & residential tenancy.

Z2.3: THE TENANT S OBLIGATIONS

Cemant having an sstate in land has the general

arcd ewolusive riabts of pos doar churding bhe berm. Fe

may exclude thivd persons and with a few eszcepbions, the

phveE

Yama b ord se owell. OF cours

to enter for stated purposes  such

landlords a privilege
as bto inspect or to show the premises to prospective new

40, . .
He Ffo e landlord has s duty to mabke  cerbain

tenants,
repairs he generally is privileged to enter for that

Ay s ., In the &b

arvcer of o sSpeciTio praivilegs ta
arpter, it has been bheld that the landlord may enber to
41

collect rent and to destrain where that is permitted.

The tenant = esstate may carry with it by dmplication

T L o e

Fights  in swrounding areas, the landlord  owns. The

theooy sy upor whioch ternants heave suoh dmplied  rights  is

. " : A4
akin to bthe theory of sasement by way  of nPecessiby. "



=l :unci[ 1,:

il

Such rights will b imppdl ied 1 they are e

e i

o premis

< b the use of

Unless the leasing agresment Limibs bis rights, Tl

the premisess  Tor  whatever

tenant bhas the right to ws

v poss Dhey are sulfted., He owns all corps bhat  resaoh
maturity during bthe term, evern 17 they were growing whesn
the  term began. Limitations or the tenants are howevers
containsd in the rules sgainst waste, nulsanoe and

pra L ioent damages whicoh will be covered in bthe subssgueant

stb-tapic

TE Y S, f bhe tenancy agresmnsnt doss not mabke
EHOFESE Rrovisions, ths  law  implies  bhe following
covenants on the peet of the tenant {(lesses)

f1i] Obligation to pay rent reserved

Since yent is not s precondition for the validity of

served DeEfors a covenant bto pay 1t

i amplied. SBecticon 108EB (o) of I.T.F.&8. and Sectiorn D4

= of bk Rl 8. dmply & covenant on bhe part of the

st the time s bthe menner therein speocdfied,

4

for payment  in advanoe,

the lease provided

o
ot

. R . 4 ; .
vant s normally pavabls in arrears. T continuss  to

;

sable  even 1T the premises cannot be  used  &.0.

) . . 14 .
cemimig bo destruction by Tlr&4 o ohbher calamity or

b omilitary aubhorit for the ocoupat

t ettt A .

{21 Obligation to pay all rates and taxes

i
T3}
1

The tenant is under an obligetion fto pay all  rate



sxoept where the landlord is under a statutory

oy ey so. This i

Ampd red uander iy 54

{b) of the R.L.68. which states that:

L

i

maEvEr @s obherwilse e

v provided in the
twase  and subiect to any written  law  governing
: il tural temancies. bthere shall be dmplied in

agvyesmnsnts by bhe le

.o T Py

which are

=R "
Ay Lims o

1
guring  bthe continuanc

s5E

sais sre pavvabile ssolusively by bhe

siarbue of sy writhen law".
mAre the 1. T. FP.o 6. is silent on that RN e
TR Taw rules  whioch  are mami L ar to the H.L.&.

position apply.

A
tinder Section 7 of the Valuation for Rating ﬁﬂfih

ET T, &

statutory duty ds imposed on bthe registered  poeopesd

Pide tenant, fternant for & term excesding

verar s and of
a perpetuslly renewable lease to pay rates sand btases,

This therefore moeans bthat certain calb

o Tkl

are thereby relieved from the covenant to pay rates and

o ostatutory ternant howe s ono obligation Lo oy

e A
o,

_,:
H
ua
P
ti1]
Hi

]
-

-t

=

(N

[Z] Obligation not to commit waste

“

a0 temant, as a holder of pre mamory Esbhabe

I w T g

followed by & reversion in the landliord iz subject  to

waste, The gist of 1t is that the holder

af  the present esstate i= to & considerable

e by bhe law of wasts from peraanently

the land oy things in it di.e. from doing  damage  that



i by landlord’ s  reversion

Teohnically, waste consists of any st which slters

the mnature of bhe lamd whether for the bebtber I for

WO EE, B0 0 the conversion  of arable  land anto

woodland  or  vics versa, Four byvpss of waste  must be
comsidered. amel iorating, [T ML S8 L VE , vorluritary and

equitable.

(=2} Ameliorating waste

Aflterations whioh  dmpron the  land, ARl v
coprverting dilapidated store buildings  into dwellings

constitute what ils paradosically  termed asmeliorating

of waste find l1ittle favour

Claims Tor this i

iy bhe courts unless the whole character of the property

has  been chamgﬁd.ga Where improvemsnts have besn made.

afr action For damages will fail becauss no deamage has

eer suffered, and an injdunction will be awarded only 17

the court thinks it fit.

{b) Permissive waste

Thid iw o failure bto doobhet which ouobt to bhe done as

ey the non-repailr of buildings or the failure to clean
ot oa ditol o omost =0 &s to prevent foundations

But mere non-culbtivation of land is not

fresceamira
mErmissive waste. & temnant for lide iz nobt liable Tor

permissive waste wunlesss  an obligation Lo repaily is

i

dmposedt upon bdw Doy bthe terms of the limitstiorn  under

which  he hmldz.?‘ This obdigetion is as  rare  in lade



mw it iwm common i tenanci

ternanci

ey
™
L=
5
~
3
-4
i
L]

{c) VYoluntary waste
This ds doing that whoiok ouobt not to be done.  The

iy 117 IRTeIRE:

of  any sDoeil or

Se by tenants,. to the damages of the heir o
of him in reversion or remainder s voluntary waste.

Ao tenant Toy life is lizsble Tor voluntary  waste

Fis Anteres

Cowas gpranted bto o bam byoan Lnstruament

s imeg bdm o Freown liability  for  voluntary  was
Where bthere is suoh an edemnpbion, the ternant is ssid o
b Mwmdmpeachables of waste” . Obherwise he 1s said to be
Tampeachable  of waste”. Thuas 37 nobthing s ssid  about
was b, bhe berant s lmpeachabis o In pracbios  however,

b dsm oftern made wrdmpesshabde.

{d} Eguitable waste

Evernn  whers & ternant for 1ife was wnimpeachable  for

it owas held insguitable to allow him bto ruin the
pmper by by wantorn destruaotion.

Tea prevent bthis bthe souitable  remedsy ik 1
irrtwrrcbiornn wowlc be granted. "BEouidtable waste” i1s bhat
whiich & prudent man wowld oot do o in thes  manasgement  of

=
= wtl
Fras oy proper iy, too maots such  a&s

sty ippimg & bowses of doors, boacds ebo.

oy pd bimg down Boas of couwrse, also

voluntary wasts, bult are nob relevant as such where  bhe

tenant i unimpeschable. Houiltable waste is therefore =&



R v Frsorant branoh of voluntary was

Fronm washts will nobt e

ord inary o

P tenant Tor life is lisble for esguitable waste

unleass, the docunent confirming his interest  apon him

shows an intention to allow him to commit it. It iz not

irrhers

s b bide e givern to Bim wibhout

shic bt 4t dis

ampescbanent of waster b oo

that he should be allowsd to commit sguitable as well as

wimdlurmtary waste.,
The practical significance of this covensnt not to

commit wasbte ls bhalt where the tenancoy agreemsnt makes

Tiable for T hem

AT i e wk oy repsivs bthe tenant |

and must maintain the premi in the same condition in

whiich he book them, This covernant

54{c) S T A and Section LO8E {(m) anid £03) o e

o F i

that this has bDbeen construed

rErair oA

i bhe cormtest of the age,. oharaoter and locality of the
premises.

e

tnder  Section 54 {(d) of the R.L .6, where part only

oF  the building is e o whEre a cwelling bhousese is

leased furnished, the obhligation is confirned to internal

iy . Inde S3{oy H.lof. LMDOIEas AN

tre o bhe landlord.

oiligation for external rep
Under SDection 108H (7)) of IT.T.F.8.  where the
landlord  sfter due motice Teails to make repsivs  for

which  he  dis responsible the tenant may make them  and



cb e expensss Inowrved From bthe rent.

43 Obligation not to transfer,. charge, sub-let or part
with possession of the premises without prior written

consent of the landlord

Linder o O i iy Rabof., the  tenant CoaErot

L ar s “y charoe,  subelet o part o with the

b premd

157

woi Ut bhe poree

T1 omot Piowewvey

A R

carcd Lo,

MSIRTT e

ction D4R by

Ly casmen whe

allowing

there is no provision to the contrary in the agreement.

This covernant s howewvers nobt implied in v

t i o 1O8R t1

ooy sk

Teeb b wholes or ary part of  his drcteres iy e

absencse of a contrachual

serm ho bhe contrary . ANy suaoh

trars T er Fricl Pronwever reld e

subject to under thse Ll

531 The lesee is under a covenant to permit the landlord

to view the conditions of the premises, this is

=2 W T B

{hy of the [.7T.F.8. and

o bhe Rolafe

Ve Yandlord e

st m

gty &t &

convenisnt btims and  afthter giving  reassonable nobice

will be liablde for tre




faéh

{63 The tenant is also under an obligation to make good
any breach of agreement for which he is responsible. Two

conditions however must be satisfised heres

it fave givern nobtice of the breach  to

(k) The notice sust specity the time within which the

byeach is to be remmﬁﬁi&dn The covernant is  implied
urcder Sectbiorn B (o) of the RO L&, The T.7.F08. o E

the other hand is silent on this.

£71 The tenant is under an obligation to disclose the

following to the lessor:

i1}
e

ary Tact as to the nature oF estent of the interest

whiich

1w about to tabe, which the

H]

ig ot aware of and which materially inoreases The

oy

value of such intereshs.’

hed Moo almo i e &y attempt bey bthivd party o

impesacih b wmobitle or  obtherwise encroach

wpor bhe proger by .”

81 The lesees iz also under an impliesd covenseot ot o

svact on the premilse excent for agricultural

HF Y ey maErEn structures without T landlords

=ae
3 Jim |

consant.

73 Finally the lesee is under implied covenant toc put

the landlord into possession of the property at  the

determination of the lease.S6



2.4 REMEDIES FOR BREACH OF COVENANT:

[1] Landlord’ s remedies

fay Distress for rent

e Yamcdlord s ohded vemedy in cases of default fr

the tenant to pay rent is to distrain for i1t. Distress

For rent s however a commors law remedy which in sssence
consist of the right of the landlord ssercisable without
applicaticny to the cowt to enforoce pavment by selzing
and selling  showgh of  the goods e finds o the

premises.,

In Fenyva, the exercise of this riogbt is mow  closelsy

Ercwar as bthe Distress for Rent

-

gulated by the statube

The Soct in Sectiorn 201) gives the landlord o &

certified bHaillidf on his behald the right to snter the

| =

demised premis and  selze and =ell any chattels

incliuding those of & ~arcpeyr which arse found btherein

without Fecourse to the court. Certain conditiorns must

P sy fr Fiafied obtherwise the distress would ke

vt aw Tl .

Fij Distress must be levied between sunrise and surise
ared moh o Sundavs

Fiil The reversion must bhe in the landlord at the time

of  the  levy, that is to say, that the rvight  to
immecdiate pozseszsion of the property must reside an
the landlord at the tims of levving the distress.

o

Lhyotesy 8

shdcas 1éd, Y snd 20 the following ohattels

are  edemph from seilzwre: governmant propecity, goods  in

s sioar of  the law, coods delivered to be  mansged



£l

according to bhe tenant’s trade, things in the tenant =
actual use, perishables and linens, any goods  belonging
tor & lodoer oy an under-lesses, in respect of whioch &
wiritten declaration  that  they do not belong  to the

tenant has been made to the landlord or his agent.

Frocedure for levying distress

Apocording to Section 8 oof the Limitatiorn of  &Scticn

the lardlooed or bis sgent must orocesd within

vaars of defaalt, Whers the rent ds owing at the snd  of

e the landlord sust destrain within

mornths, in sither case bthe reversion mast still inhere
i bthe  landlord  and the ternant must still be an

EXERE LT .

[

The Yarmcdlord oy his agent may nobt break  windows,
doors etoc. in the premises. Howsver, where the tenant
has removed the chattels and hidden themn elsewhere the
ltandliord or his agent accompanised by a police ofificer of
the  rank above that of a sub-inspector may Tollow  them
within 20 davs and brealk open any doovs, windows ebo. Lo

snnl e el 'y ow

Seo b lon 2 of the Distress for et B

is brespass &5

Further b ate that illegsl distre

ar action for damages double bhe value of

opisEs el

the goods seilzed,

s

i the case of Interoven Stove Company VM. Hibbard i

where  there was  a claim Tor damsges  for  an 11 leg

disty i delivering his Jodosment Hilbery J. saids




"

-xw Phe distress then becomess a trespass to the
plaintiff company’ s goods. An illegal distress
Fra a ey s DieEr & sEpaEss ano & saoction would
always  lie. And where there is a  trespass  to
oot though no actual damage results, the law
gives right to recover damages not limited  to
actual  damaone sustained, but a right to  recover
substantial damages even though there be no proof
of actual loss",

£b] Action for money
Amoooan altermative in cases of default to pay rent,

iy ltandlord  may boing an action for recovery  of  the

rent due. Where the landlord e

ercises this riahbt even
thowob the judgemsnt remains unsabisfied he  loses  his

remecdy of  distress  altoogether  for that particular

i o
oo vt

I, -

Urnder Section 8 of Cap 232 arn action for rent  due

must e commenced within & yvesrs of detault or from the
date when bthe rent was last acknowledged to be duey 1.2,

ther time starts tooorun from the dete  the  rent owed

[c] Action for damages

The landliord = chied remedy for  bresch of obher
obiligations  is  an action for damages. However in bhe
cazme of continuing bresches he may sue for an injuncition
amd where the breach is of & condition in bthe lease  and
not merely a covenant, the landlord may seek to exercise
Mis right of forfelbore.

I¥ & landliord is entitled to forfeit a lesse, he can

enforce his  right of forfeituwre elther by inak g
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of agresmnsnt wWill

gistitute either covenants o conditions.

In & agresnsnt, & breach of a condition will

sutomatical vy terminate the lesse, wheress a bbesch of &

covenant  will nobt. Therse is some difficoulby

covenant omay at times amount bto s condition. It

el either  to refer  bto oa term in the

Ve s &1

corcdi ot aon G & covernant

in o o L st

Foretatian,

Fréce A1 terminol ooy used

i e instrument

o f

e arid e surroand ing

g
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CHAFTER THREE

TOWARDS A WARRANTY OF HARITABILITY IN  THE KENY A

L ANDLORD-TENANT LAW:

S:0 INTRODUCTION:

Twio, we saw that when the precise bterms

of  agresmnent bebtwsen a landlord and a tenant have  bsen
eatab )i shed by chue consideration of e e b e ant

shatubory P L Lo, s Tobves ey LErmes of Y

wrritten o oral aoresment snd of any possible dmplied

terms, the nesxt guesstion is how those  terms may De

ey f o e

The basic sowmmorr LTaw position was that the main

raemedy against & landlord or & tenant  who  failed  to

carry out the terms of & tenancy was & suit for damages

e

o
-

arcdd A appropriate cases for bthe  terminabtion

acresmert . The courts were traditionally reluctant o

ardar bths  partiss  bo comply with  the  tsrms of the

gt vy temsuing  whalt  is  called an order e

EYnl
"epecific  performance”.  Wheres the landlord  faills  to

srm his obliogstion undesr the tenancy. the tenant may

AT certain limited circumstances do the necessary Wik

£

A

Frimsslf and deduct the cost from the renb.

T e FreiEr ) 3 e discussed  in this ChaEpeber S

i

gssentially different from those dealt with in Chapters
cover a&meh twon, They sre not divectly  dependent  on bhe
existencs of  a landlord-temnant rvelationship  and  bhe

repsairing  covenants  which that  relationship usually



vralsl e

[l

na e ar e A

T o repair in the public interest.

slacbure has enacted varioos o

The Fenvarn Leos

ot

i bhis regard in order o ensure decent  envivonments

conditions and hioh guality of re teases  which

Lwe Tor purpossfual baman e % precniren

the Public Health Act®., which will form the

core of owur study in this ohapter.

Z:1  THE PUBLIC HEALTH ACT:
Historical background:
With the settlement of Buropsans in Eercvva, the wrban

arid o districts  started  growing. Marry peonle

erixlly  the poor native

were Flooding into T s

Foonn e rmuaral o bhimg  employimen

This  1ed to Ancyreassed interaction among the people

taving them opsn bo spryeasd of commoanicable oi

s, there was little osnerald danger Trom

ponr hyvgiens. Infectious diseases and poor byvglene wers

e 4

gyt of mormal cowrse of things. thouah e

sl A o weEry prdmi b iove 5oy VR TER

itate intervention was divected primarily

at the relisve of poverty rather than bthe improvemsnt of

smitation. In urban &#re ey e

Poasing conocitions and s
Fad  been rathse more attention bto bthe provision of bhe

Varoe towns, and bthe more

weres [ L_J"'H"]

mo Dhat bhey iyt ool



the  lavoulb  of ard reoulsate  standsrds An

brad iading

fre omerer anch omore worbers Dbegar to Tlook dnto bhe news

&

Lowns zoially aftter independence the problems of

pulriic hesalth and hvolenes Decams  oFe pressing. Ths

initial o control these abuses was a mixhure

of bhe orowth of the medicsl science on bthe casuse of the

ared of philanthropy and  self-protection on

i e i

the  part of the arnd professional  olasses.

ponasrs bo deal with sswsrage,  waler  supply,

e removal of nulsance and the conbrol of arefeo i ous

arnc o oragulate new bulldings  wers  provided
piscsmnssl  Tor & whole range of local bodies  from the

authoritiess.

attemptsz to control standards

b a

payt of  bthe more gensral  campaion

af hasing

iy LW0T ., wh

that

"eu.  the 4 an unsanitary a state
as to be a constant menacs to the health of e

e bowar aye 1T @& WETETY

b

prafsd i ancd obther
unsatisfactory  condiftion. o the obthes hand  the
chers i towesry  bthan miohbt  be

b Frat R
ZEL I 0T

-
it

Latd soptl st ioms Tor  the

was contain i oa

¥ ion of puind do

s TR . Mot

o orules and ordinsnos dssued by the commis

u
-

important sort of rules wers conbtainsd in the gazebtts o

t
i
-~
-

en
i
i
Pl
™
=
i
Ny
) & 1
-
&
.

durmss 1904, Ootobesr 190

The 19034 ordinance represented a sort of & Fublic



Meal th et o the  whole  countey sl corctadmec

requiations wibth regard to assessment of streets, roads,

o buildinogs., sanitsry matters, zlaunhter

-5

svvation of oroder

EER | (P o Yodagimg ben ., e
and many obther mabtters,
Faades meache urder bhe 1904 oedimance regarded, iredesr

&lis, sanitary dispos

"
]

I of yubbish, removal and disposal

of carcasses, danoerous baildinos, removaldl of weeds and

filth, forbidding congsstion of mabtive slaaghter hoas

and infTectious ol

T e of bhis legislation I} 5 toie

prevention  of spresd of  disesases and at least to
maintain soame mainioum heslth standard in public  places.
For esample, 1t did mot allow a shop used as a  botohery
to e used Tor the purpose of bumasn habitation at the

same b L.,

The Tirst Mezlth Ordinance Was

. The act was so detalled and OISO LS

ernac bed LI

oof bhe tropdosl oenvivonment that it included  provic
for bthe prevention and destroaction of mosgodboss, It

ot harka

rreat bor &l low to bhe  kept

A Cory

o their premis avy collection of water in any  well,

barvreld, tuls, water tank or other vessel. 1t alzo gave
powers and dutises to officers of the medical departoent

which  included powsrs  of entry and inspection [l

premises and pernaltiess for destruction.

Thiee  4F the precursor of the  pre



Fublic Health Sct.” The provisions are almos

e cathue el

in the Act.

Al th L

Faabldc Gl Y

G That  hody of  statubes, regulations and
precedents that  have fTor  theilry purpose the
protection and promotion of individual ard

comman ity health® >
The suthors of the constitution salso ssw & neesd Tor
a statuite that would protect the public healith as one of

prbxiic  dinterest. Section 75 of the Constitoution makes

the protection of  healith as an overriding public

inter

Waw e P 3 af arvy description

arigd mo

CHFOCOERF R OGE
1l moguly
: e

RNl
i the  following
P takino [l
pomsssslon oF acguisition is necsssary An bhe

irrterest of ... pubdic safety oo .public heslth”.

AGogoes on bto provide that ...

circumstances where 1t 18 reassorabdy
_ by oo because bhe property Lm0 a0
dangerous  state or injurious to_the heslth of

Fevimarn |

e i s animals o plants",

This pattern of plecemesl leogislabtions ainitiated by

progressive local authoritiss in private statates  and

searcuieritly generat ized o bhe use of &11 suithorities

has continued to be a Teatbture of o @lopment of the 1 aw

i bhis sphere and sccounts for soms of the complesity

of the svelben. For present purposes, 10 i sufficient to

foous  sttention on those sspects of the law which  bhave

sy ived il bhe present day, notably o coorrcepnt of

i

statutory nuisance and the regulations of new buildinos.



e, b conoept was develop

that while a man & homs 1

ol Pis pedvate property could De

detrimental to obthers. The case of Rylands V.  lesto e

imos clazmsic edamnple where it was held bthats

for his own purpose Drings on his

& sobhere any Thing
it " W
il,  and i he do i
ansmwaralile for all the damage which

mpatural conseguences of the ssoape.

foa man s privats propscrty s unrestriobed

[

Ths wuses

it odoes mobt o dndure samotber ey e gy (W3

Tomg as
property . Innumsrable edamples of this kEind exist in the

fiedld of Public Heslth sspecially with regard  to the

A B TS LA VA I R u T s RV N TR Y ey hy oneriEr

bemryaro e

ol bydos

bk g (1 3.5 £ eyl

has bhe riobt to dispo

that he may dessn fit provided thst it canmot actually or

potentially affect another. 17 he &51lows raw sewaos Lo

Flowe o bhe lamd of another,. & social dnjustics  bas

oivviomsly ooourred and the hesalith and the well bedr

=11 placed in Jjsopardy. This was a

e e i B
A e

i bher commor law as the tort in Ry lands V.

The most relevant definition of & statutory nuld

ig that which covers:s-—-

Ty FRETER L 5 i smuoh &
prediudicial to healith or & nuilss
Hut the definition however also extends to such

matters & acoumulations aid deposits., el




i

Marie]

S dsar

mewhat

interpreted o cover virbually any kBind of disresails An
an occoupied  dwelling. It was held in one  case that
anvithing which could ceuse discomfort to ocoupants might

constituts & statutory nuisances.

{a) What constitutes nuisance under the Act?
Fhe  besdith of the people is largely bthe conoern of

ot adil-

=Y at] bt mary of
health  srre controllable by bthe snoineers and  surveyvors

whio athtend to bthe provisions of purs water, bthe removal

trests

i

of refuse, the maintenance and cleansing of the

and roads and fthe sanitabtion and repalr of hous

sidential

Iy ats pearsult o bto guasrantes babitable  r

terrana Les, the fAoct deems the following to be nuisances

ancd sre liable to be deslt with summsrily under the &ota

The Aot provides that any dwelling or  premis
part thereo? which is or are of such construction oy in

such a state or 50 situated or dirty or so verminows  as

tor ke dm bhe opdnion of the medical officers of  healih

o whiioch is 0 o liables to favour  the  spreasad  of any

intTectious

provision is

continsd bto cases  whare  bthe premises  are  decaved,

1

dilapidated, dirty or out of order.

vy strest, rosd or part ther

il

O . &Y BLPE&N. pelmlnll

ditob, gubier, water cowrse, sink, water bank, ocistern,



piat, smail pidpe, waber

water  olo
phips, drain sswer . garrbags veceptacle, dustbin, s dung-

o fowl or in such

Lt manure he

by

[ 8

s way =0 situated or constructsed ss in the  opinion o

the  medicsl officer of heslth to be offensive or to be

@y rosious matter or we

Flommimg or discharged from any oremlses whether situsted

it

)

imto sy public street or into the gutter  oF side

chammnel or any shtrest waber irrigation ohannel

oy o thereoT not approved Yoy bhe reception of  suoh

-
75

dischargs &5 & nuisance.

Ay stable, cowe-shed or obther builldings or peremlse

for  kesping of  animals or  bivds  which is s

corsbructed, siltusted, wsed o kept s to be offensive

oy whiioh s indwrious o dangseous bo health o is o also

L
14

il

aed to be a nuisan

fryy buad iding which i so  overcorowded  as to be

-
i

drciurious oo dangsrous o bhe hsalith oo irvmates Or 1%

gilapidated or defective in lioghting o ventilastion  or

TN ey 4ot e wibh  smanitary Ao ommodat Lo to

satisfaction of the medical officer will aslso be teamed

i
B, T

farvy pabxl ioc or othsr bud lding whicoh Phuated,
construgted, usecd o kept as bto be unsate or injurious

arg dangerous bto heslth, & owall whickh is in want of

Fepair is wunsafe and likely to indure the healith of the

.

< : = 1 é
the case in Wreinags M. Cohen™ ™, where

pubiioc. This w



g
Lt

the  plaintiff was the owner of & lock-up shop and the

of fendant the ocwher of the adimining howss, plainbidffs’

sbapr, Thes wall

tobto the plaintidfdi s rpr whiioh

iy for soms Dims, collapsed and clamaied

the shop, The stated in evidence that the wall

weas A oo e mir far as he knew, but ke had notb

i

gxamined 1t. A builder stated that two vesrs before the
ool bamses, Fiee had sxaminsd the wall at the defesndant’ s
recusst and bthat 1t then looked an & fair  state of
FERTEL T .

4

Tt was  held thsat, i owing to want  of  repsic,

T L E vt & Pagbnesy becoans dangerous and btherefors a

mdsances and & passer-oby oor adicdning owner sufiers

i

damages by theils collapse,

o bhe cnaner, i

e has  undertak

the duty of  repaiv ds answerable

wiamb e or mob hs koesw oy ought o bo haevs Bnown of e

danger. The def was therefore lisble in damage o

the plainbiff.,

o the oa » it owas held that 4t

i e
i

the duty of the landlord to make sure that premis

let are in veasonable and habitable condition.

1
il

in this o=

& wall &

sparating . from & pubdaic

Foorecourt of two houses  wibthin the  Rent

st ool lap s b oublic foobtpsith and

cirdurecd e A Tant plainhidF who o was btheeeon. T

efective  condition of the wall, whioh chues bo laok

repalr oonld have besn ascertained by inspection. The

4



uridder oral

IRTaIRE:

ey

£

ta  different bhemnants. Mo wWan macts AT

sepmeth with reogsrd to Jisbilities of repaivs,. boat

fe had From time Lo ot repaie

the landlord, it

& td o Foar &0 O R

that in bhe absence of svidenos oF exgress  stipolation

toe the cornbtrsey, D0 owas to be dmpdied din the

Tor & weekly ftenanoy which was =11

term that bthe premis Pet wowddd b

ard habitable condition by the landiord. The dubty of the

wa= to ses that the wall

lamdlord i

care could make it and it was

immaterial whether or not he bhad Enowledge of the danosr
of the coillapsing and btherefore he was liable  to the

CimpTant pladintidF o in damages.

Ty fema l bh authorid

o bhe oleansed and

o give b oiamesr & nobilos in o weiting specifving the
= ey bwer babken bo EAnTn ! EARTwE

aildings. §F bthe oses semcd owith osmuoh &

b comply with i€, he shall be guillity of an offence  and

i Py AT

sl 1 Fg fiable to a fimne. But in the s

virabnd e oo oleanse it ohue to

AT ER T of T e

the authority can with or without the  owner s

i

ach disinfect the place.

ey her ., o leans

[§=3 Dutiss and powers bestowed onn Fublic Health

officials and Healih Authorities to prevent nuisances:



£t el LIRS S %

i

injurious or dangsrous to heaslth.”

Tt therefors  mabkes 10 bthe dobty  of  every looal

sioriatsl e

tor bake all lawful, necessary and

Ty maint

LT AT

arcd

arred ot A o aba

ATTLIFLCLE O OanOErous it oand to

Cmber proceedl

alt law agaimst any DErson

LS LTI O

g i bl Fooe b

P

conbtinuancs of any suoh muilsanos o ﬁmnditimﬂnj

2

b bhe duty of every health sauthority

Tanetul s

vy and reasonable practicable

Tor preventing

Him]
)
-

causing too e pevented o

R oot L b i ors liable kil b L durd s o

n

4
":=
fate
H

1
et
-

sing Trom ersciion or O

of umhsal thy dwsllinogs or premis o unheal thy s

3y

of insufficient et o Trom over-orowding oF

Trom bthe consbruction, condition oF manner of

syl

oisible

Local  suthoritiess have s statutory dubty to

For statubory nuisancss andse bhe Fublic

e &y

praEce b

£ rehabilitation

ey are carried out. Butbt locald autthoriti




o

LS I SO 34 Tadrts Trom members gt T

CHERTTER T

prabzlioc o benanits.,

IRER

i
-y
Ixh

ey e . e aubhor of nulsance mes

aw it oo sufferancs malsancs 1

oy ds continued. I7 the author of * e

3

found, the notice shall be sery

the owreyr of the dwelling reguiving bam

ified in the notice and to

to remove LD wibthin Lims sos

cbowonrk o st ooy osuoh bhiin Ches s hany brer preen

for

officer thinks is

srated To pre

bhere the author of the nuisance cannot be found and

noe do not arise or conbtinue

it is olear bthat these nui

tor &rise by e oov defanlt or sufferance of the

CETCLD LS oF oeney of bhe dwelling oy premilsss

x btk 211 remove the TR @

Lo pravent the Lk

A

A g =

€Iy wibtioom b motioes T FUERVE

as atoresaid

,.._
b
m

o4

T owithiinm MR

by g

the medical officer of hesalth shall a

relating to smuoh & o

arcd suoh magistrats shall thersapon

pk




pERRETH IR

e the M proevenh ds suoh oasm bo ey ite &

chaml ling wnTit Tor habitation, in bhse judosment of bhs

cowrt . the court may

@ olosing order that po res

cluss o pavable byoor o Dehald of bthe o

cof  that dwellino in respect of the period in whioh

cist oand on bths

]

tit Tor awo @ chwer Lo

A dlamg mayy e Tl oy
Closmang order . howsver, 1

T e unfit for habitabtion,

P fex cemart.

The  hmeslth suthorities or any of its officers, i

the medical

of health or any sanitary inspecbor,

oF . o, bhe ordder of  bhe

sppistrate, any police officer

e ahiove e Frak of Lrsmpess bor, fiidnsy g ey ANy

for the puarpose

arvy nuisancs bhersein at all  ressonable

ot ficers

el bhe heslth o sutboe ity oo oseey oof 4

cipery owp bhe groound of sooch oremises and

to be t

other work to

g f Feeotual e @ i rra Lo

S REY iy Tone bl

of the said premises, provided that 17 no

Ffownd  bo o sxist, bthe local auvthority shall

Oy el Dy

arry suoh

oooa chaslling and



o alterations of the

rodh Dikely bo remove Dhe molsancs and make the  dwelling

[ =

it o bmsr b suirh ety oroer thie Owner

smmeEnce Lo demolish the dwelling  amd any

4 =

L e A = £4

othery  structurss o bthe  premise [ Bt pel=l

A

ore gonth from bthe date of

o oany, bDEimg oat

arved o

dwmsmarivig bhe oorder . s

et tals which compr: bthe sams Trom bhe

site before anobther specified dav.

The  ocowrt give notice to the ocooupler of &

orf which such an whats bl Fraass

wibhire & tdn

Fodm bo me

coanpdy with such notice o enters

[FE e L

demmol Lhic

i oard, may

& HIEERS o e e &l Lin S 18

Lot wi bl the careving out and enforcement thereof

on Llooal anthorities, magistrates, owners and obthesrs as

o of lamo, cheelling, addaimg fow

arc Froe

o f

curing hhe k

Ty oam FILUE S S aricl

izl io healith



fd the construction of buildinos. the provi

e ode

oy proper lighting  and  wvenbtilation  and e
prevention of over—-orowding

o1 bhe pesea

dical cleansing and whitswashing o

cther trestment of dwsllings, and the olesansin
& land attached thereto and the removal o f

rubbish or refuse therefrom

fod the drainags of land, strests, o premnises,

ther cdispossl of offensive liouwids and the removal

aimcd oz [E=1uin

of rulnbish,
frrect be s

Ped the dnspecticon of the district  of Ty
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(3 e by Pham or over whicoh
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it unmerchantakle.
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illustr mEdrs 1

brv—laws rala matter that g

xe construed as afifecting the health of the public.
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Fot withstanding bthe above obsesrvations, 1t has
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CHAPTER FOUR

RECOMMENDATIONS AND CONCLUSIONS

4. 0: Hecommendations

e

i L L

Fubrt io Mealth Sct and the Buildinog Code, Jeibtty buildings

ot in rural  and  esspecially urban cenbee

incresss daily. This is & svaptom of the housing problem

arct wndoubtesdlsy conld be atbtriboted to lack o torbal

e f oo The law, din

men bt Loned

andard to e valic

T e

Trhus  mobt only the  buidlders should

marndatory provisions bt o bthe buillding officials should

Aalmo me withh & mandatory  provision in the  oods

el omeabere reouiring bhdam bto bring s revised taismt  of

starndards befors the councill to sxeroilss bthe power anders

Heeo b d o cif Dhapter 2409 Laws  of  Heriva, s b

rel ary by law wherse 1L consilc

-

forts  must  he

-
bl

appliostion  unressonable’. I effect e
concentrated not only on omere provision of models in the

cocde bat &l i oensuring bhat bthey sre soaoh that Ty

rreads of  bhe poos and

fomdt

eEEull bro [l S

arbminis

T For olarity., Clarity in the sen

tforweardne

s laigitaild

Clarity  is mob only wvalid for those who apply the oode
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avrter o apply to o smhriotly

e to soms tiliterate

it Fras e bhat each FERCE U Caye loceal

sl Lty shoalad ocodidy dts own b Paws and the adopbion

sode bhe ahandoned.”
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The BHuildino Code should be amended to e

Fenvan concept of whalt constibole

cof bbaw cocke b LA R B “A kv anores

e A

Lowrban & AT

ruching & b

e

e b whou i ool

be delstsd. In amending the code, the oo

a o shudy on bthe low-incoms housing. This  will
ber with bhe view of arviving et what cer be sadopted  as

Faricl syl Fre e which iz both durable and within e

o the  purcohasing powsrs of  bthe 3o L s

¥

pect, the Public Heaslth Aot shoold

o yetl

t e

Mimo

That @vre

ooevernment should se to hsrnie (RY
pubt i construching bthe structurss, This could end up

fution bto bthe poor Booise

being an appropriste
gixnveErrimen showld  provide  Anfrastructore T i

ctlements snd snoowrsoes the  budldirg of  permasent

Fususmeas . wsing & protobtveoes plam bthat is cheap arid

This  would e proverbially Billimg  two

Birds  with ons shtons. The governmesnt should also lssue



title  fho such slum dwsllers so that  they  can have

This will ernable themn to srect

s b

housss within the specification of the Building Code  as

sungested above.
The oovernment should slso olve incentives  to the
prlvate  ssobor s so thalt At omay e able  to aphly

suppiensnt  the govermment = effort dn the provision  of

[

howsing for low-incoms sarmers. With the inoreased stoock

of o b weadd omesn that  bthe  obhwonic howsing

- shortage  would be  improved. This will enable s

provisions  of  bthe  FHent Festriction ot to e fully
enforoced.

Chapter 59485 of the Laws of Eenvae should be amended

2z to offey adeguate protection to the tenants
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b 1]

f=tu)
especially to the low-income oroups. Bhiile the rigbts

the landlord wmhmalad ot e vErh Ly tamm

b 1
x_x

tenant  should be given adeguaste sscurity of AT
Cbthe  tensmsnt and showld be protected  from arbitvary

incresse of rent and eviction. The populace  should @ be

i

Cinformed of the respechive vioghts  amd  doubties  in
TEmancy . This oan only opsrate 17 the tenant iz not
under the fesyr of svicbion by the landlord, becauss  he

at & short notice

has rowhere to oo

| SN

The government has veslised the shorbocomings of  the

N

various  SAots on howsing. Thoas in 198%-935% Develooment

Flam, it was stabed bhab

Y e e e B omumber of sgulatiorns and building o ocke
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sxist wider the Town Flanning Qctl, M ing
the Fublic Health act® and the N uggwrnmuh-
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the low-incoms housing. T is hoped that Lhes

it e
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@ mEre olE
a pyelude to & comprehsnsive refTormation of the  housing
shortage In wrban arsas.

Phe vecent shift an landiord-tenant law reflect more

Phssy mdyyror
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thar AL

mcder .

o o et wii by e free market

Imndividuals  simely do nolb want to spend

crverr e, espeolally the risk  of  disrupting &

chimes Lyrab e Fo ot parties. Landliords do nob
wart  individually negotisted sgreements. MNor owould  bthe
inclivichaal tenant necesssarily Fair bether sven 17 sach

chanse were carefully megotisated. The $es

argd bhe obher form conbtracts ars being  pevoesived as
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L% ow
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e uzual attempied remedies btabke

s

forms, e i b of which is unsatistacbory., The  most

conmoy way of hancbing probless of  uanegual RE R aw T

From bhe & mEr ket

ERORSER T L suinphion bhat the Tree

mches d G v moardd . Bt nmeeds oo s

up. This  is what uswually liess behind  the concept of
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arich unconsoiomabi Tity. ez

Dargaining irregulzoity is admiibtsed

by dnvalidating the agreemsnt or provi
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o The second way of dealing with  public

The unfairmne of marny Torm 3

ation. Both judicial and

OO e s#Fe oumbersome & aric pEscemnesl .,

feae e to beoomes Fair’? i

Fenyin SO e

alternative  would be for & more divect dintervention iy

Thro

Jiml s

et corntrodl Taws e laws mandabting babo babo

placing a governmesnt administrator within every  private

doy bebweern emplover and emploves, iy

arndlord and tenant. The shortocomings of
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Ay ey toy bthe model of fres  market

wary wholesoms governmental intervention.
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corstruction of  public

panacea Lo the problems
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Can coms together pool o resowross and Torm o a o oo
opeErative  wdon whioh wildld elpe towsrds  ereadicating

ible sxplortation by the peivate landlords.

iy pmvoholooiosl Factiorn, that bhe
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Fiie o Proanes ., bhere sve significant advant

tor couriing

v apartment nobtablyy Firstly, as a tenant-
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shareholder The btensant hes long term seouriby o f

amd therefore will have ths right bo conbinus

without

o oooupy his aparbtment ss long as he

feayr of Piomn by & landliord  w

that because the teriant -

Secondly . b dsm contenthe

e - o

s e Loay raside in his apsartment For o omany vears,

or sven Tor his lifetime, it becomss financislly prudent

ardd obherel iraldle for him bto omake impeovemsnbs and

decorations  to his home thaet he would not ordinacily

malism in a rental lesase. The annual ek {maintenance

ohEr o et s paach by temant-sharshol der
represents the proporibionsts share of actual  opsrating

vt mainitacdy anc Lmp o thes baad boddimo.,

R

Fimally, tenancy in a co-opsrative  1s o relabtively



ey mair
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temnant—shareholder ' = particular

arg bhe boilding will e operated dn the mannes de

t—oshareholders rather than in saCCordances

by the  te

Wity bhe i b ial lanmdlo

4.1: CONCLUSION

&

Yy bhwer @y wigp Pave with loads ofF

b ivig ohsntey

avionaresd bo ddiso the conditions  that  arve

imped ded iF K

areed R ST eyl

] Brsllre

instruments

checent boasing ousiiby that are conduocive fTor purposive

Frman tence. n Chaptsr one, we were able to disocuss

the  pomition  that redogned supeems &t bhe  common 1aw

whioh we ically hanging on the caveatn emp

b gl

were suitable

for the intended w

i bl bhaat wse wes sgeiocwulioaral,
residential, commercial o industrial. Henoes the  tenant

elther a8 & Fur

corvdol oot oemerad Dy

FeEldove
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Vv daman

by bl lanmdlord for umpsid rent, that bthe premd W

s in bthe absenos of Af

not suitable for

s ess warranty oof it

Howeswv e, with  tims  bhe sudden aggregabtion of

restdential ctheel lera induestrial conurbations




inevitabddy  gave unprecedented prominences to tThe  legal

iBEUE of habitability an residentisl secbor. T

k
E

ancdlord-tenant  law developed certsin exceptions to

mitigate the harshness of the doctrine of caveal emptor

anc bl opude bthet the landlords wers  suabdect btoo ono
implied duties to repair and supply services. The courts
5150 broke ertirely away Trom the  anolient rule with
respect  to the sals of chatbtels generally. s To soms

et et this cew

Sopment retlected in the law  gowverning

tandlord and tenant relatior I COmnOrT 1 aw thersefore
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made partial contribution towards development o &
recognissd standard of  habitability in Fesidential

1ettiﬁgﬁ, The  combribubion has oome thronah e
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decliaration  of implied conditilons in cerbtain  kinds  of

NMeases, together with the gradual extension of the law

that

frelating to nuisance and negligence

&t commo Paw, the ternant s riobibs
of his  scoommodation wers vitaelly depsndent  wapon his

ability

cure an adeouste snd effective remedy Tor

b
]

disrepairs  whioh ooowsered in guierice of defaualit o

his landlord,. Such resedies include, inter alia, damaoes

for bresch of thse covernant erensdy for termination, rent

omi

i
withholding and abastement, remsdy of self-help eto.

o Chaptsr btwo we e berms bhat the

Kery an tamndlord-tenant Paw  amply 1T resicdential

4
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(R 5 thatlt bhe
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P E T Taw has o remalred
Fetherd to the commor law pripoiples and has been foroed

to ssek Sl sams goals somewhat lmpesrfectly throuogh
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Such conditions include the presence of an intention  to
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anct bhe vaobt of  an Arnctention to
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The matures of riobhts and obxdios
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a valid tenanoy and  bthe procedoare
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their enTorcement. e

conditions  for the transfer of the leased premises o

the third pariies. Our discussion in this ohapter ended

o glance of bhe remsdies which the landlord

teor dpy oasse of any bresch by the tenant

Y esE G

e P
of e implied conditions, szamples of  such  remsdiss
Fo morey &nd finally

i bucke oistr Ty

that the landlovrd can

The Tandlard-tenant

tenant  osrtain namaly, that the

terant  can sue Tor brsach anod recover  damages, the

temant can alternabtively repudiate the agreement e les

Fim s the lanmdloro.

In  Uhapter thres our main &im was direc
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