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I.1.

INTRODUCTION
Orlf? the most important branches of the

to the landlord and tenant. 1ts.

thc~t

of the population is directly Dr

It would be a safe estimate to say that morE'

than two thirds of the dwelling houses in Kenya are not

occupied by their owners and are let to tenants. In view

of this it is particularly desirable that, in so far as

it. is possible, this branch of law should jA)i t.h

the current view of justice and fairness.

systems of law e.g. the Anglo-American system is created

b\' contracts express or implied and in some it can bE?

created by a statute.

1clndLo rd

described as that which exists when

(the lessor or landlord) being possessed

estate or interest in real property whether freehold or

not, has granted Dr is deemed to have granted to another

( t.he or tenant) an estate Dr

is less than freehold Dr less than the estate

t. hF~ (J 1'- <::ent.o ,,- • .1

The words lease and tenancy in landlord c~nd

h..!:\\ie

decided cases put them to mean

so they regard them as more Dr less
r".

Ch .i. t t.Y .L, i n t. hFe! c: Et ~::;(7:! U ·f H.~~...."'!Jt'!!~E:.I.?~'::· c.-=.; ;,i :.i.. d t hat



......•

II .i t. m.::! \/ bE~ :::·a i d t 1···;.::(t; c( d :.i. ':::.t. :i.n c t. i or·,:i. ~:.
made between tenancy and a lease and

c c. n s;. t. c, r·, t; 1../
I d cl r" f:~' !:; ~:'i'yl

many solicit.ors speaking t.o t.heir client.s t.alk of
i::, ., lE:'':::'~:;E::''.i.ntl···,t:2~;E:'n<::;f?+o iflE·ani,..·,qi::<. lE~<J",;f:~~'Jh.i.ch
the law requires t.o be by deed; but. I am unable
t.o ~~v that I can introduce this same loose...........

pE'yo. I<:,r·,c:e in t.o t hF:'· r··U 1E'" •

The distinction is therefore nut technical,

for the purpose of this thesis no much dist.inct.ion

drawn between the twu words, utherwise they will

used in place of another to mean the same thinq.

In English law the relationship uf a landlurd and a

on
..:,.

possession uf the land demised~ for a

of term which can be made subject. t.o definite t.ime limit.

it
r.::

invalid.0 In capitalist mode of product.ion sanctified by

;::.bso1u-l.:.E? CI'-;= r-.ii~ht.

safeguarded including leases.

A leasehold agreement conveys a leasehold, a 1anc:iF:?d

o r:

undertakings such as promises to pay rent, make repairs,

pay taxes and so fort.h. LDgically and analyt.ically it is

tD say that a lease is both a cDntract ,:;{ncl

has an estate in land in ·t.he

He has the right to possession, the hallmark tD

tenant's leasehDld is an estate carved OU.t
.. _.1::
t) I



some estate of longer duration that the landlord ho 1.d<,,:..

Thu<;:;. though he has given "1::. he: t:.E?nant

present possessory estate has retained that future

c)·j' t.hF:' th(·:.'

In other words the landlord has

Creation of a landlord-tenant relationship
('111 leases, it is often said, must be found

nave the legal capacity to make i:."".n

statement about an

undf.'fr-<;:;tD()d

~'.jiI}

arise by implication simply frDm the

that the holder of the estate permits another to possess

Absence of covenants including a covenant for

defeat the existence of 1 ;:;i.nd 1 DI'··d····· t:.E'n,,-'<.nt

relationship. The possessor would not be a trespasser or

h!hen the alleged tenant has not

If .:::I.(J j'- (·:';"(:"7:fflf:.,n t. "

exchange of undertakings, whatever form

agreement is in, it must be sufficiently definite in its

t.hElt:.

The question of definiteness seems to be the same as
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in the law of contracts. What are the essential parts of

the lease 1S however a landlord-tenant question as to

which there is no categorical answer.

Courts often say that the essential items lease

agreement must cover to be enforced are; identity of the

parties, the description -~WI the premlses, a statement of

the term and amount of rent. Even the amount of rent

would not be material if the parties intended rent

free leasehold thouqh perhaps agreement is essential if

rent 1S intended.

It is generally understood that the duration of

leasehold term must be stated either explicitly or by

reference to a formula by which it can be computed. T~
~ I

this cannot be determined, the lease is not sufficiently

definite to be enforced. Perhaps the most crucial time

to be fixed is the commencement of the term for if thlS

cannot be determined no kind of tenancy can arise

whereas if only the extent of the term is in doubt,

tenancy at will might exist.

The term may be fixed to commence in future and upon

an uncertain event. Though the lease to commence in

future is generally exceptional, if it 1S to commence

upon uncertain event that may occur within 21 years, it

is arguable that this violates the rule against

perpetuities.

When the leasehold commences in future, the time

before commencement is no part of the term and the

future tenant's right during this time 1S sometimes



The connection between Land law and housing

of land as we know it today non·····

e ::.:j. s;·t.E'r·, t. in the obscure history of

idea of territory post dates that of land. When mi-:.1nk:.ln(j

.invo I\!ed the idea of a point oT orientation which is a

base from which one exploits the environment to

one and his kin with the necessities of life, the modern

C()nCE'pt-. of land and consequently housinq was born

this. The rise of cities and city estates in Europe and

Asia led to the rigorous legalistic approach to hou:-:.ing

in the twentieth century the layman's

not.hinq

The owner of land is he who owns the ssoi, 1"

concept is based on the fact that soil was considered as

the source of life. It qave man nourishment and life and

whole life and activity revolved around

and manipulation of the soil.

jurisprudence has improved lot.

more in the definition of land. Western

like Megarry, .awson, Powell and Smith to mention only a

have come up with definition however all are

by thr~ imp()r-ted ROiJiic'ln

jurisprudence to English law. The general rule amonq the

.~ind



to,

attached to the soil becomes part of the soil.

definition of the land then shows that land includes the

soil plus everything attached to it. Thus if a bui. Ldin q

lS erected on the land and objects are attached to the

buiLdin q , the word land prima facie includes the

the building and objects affixed to it and the owner of

the land becomes the owner of the building.6

thE>

forward. Accordinq to him, land is not two

AgriculturE> rE>quires a depth of thE> soil and even

requires an airspace above the

h,,~\iin!;.!\!D 1LUHf.? •

Larrd

TI"'le

issue 1S how far it should extend in the third dimension

the solution adopted by the English law is:.

(the land extE>nds upwards to infinity and downwards to

t.hi':.~('?;';;f.l'-th).r h.1.::;imp 1 if'.?,"-' t.hdt

restrained by other rules of law, a pE>rson may build as

as he likes and dig as deep as he likes in

of minE>rals which thE>n belong to him.

Section 205 of the Law of Real Property Act dF:?finF.!s

land as including land of any nature. It includes

and minerals whether or not held apart from the

buildings or parts of buildings (whether the division is

\/el'-tiC::Ei} mad.;:::in '::'lny and



From these definitions of land is born the idea

-f i ::.;t.u y .. E' ~:,.• Since t.he test of decidinq whether

is part of the soil and therefore land 1S II ,:it -1::. tac:hmE~nt /I ,

it. t.o dis:.cu'!.:;.sthe natuY··e

Thf:·?word fixture is the name to

anything which has become attached to land as to form in

part of the land. In decidinq whether an obiect .1.5

so attached and therefore a fixture, the legal test 1S

two fold. Firstly there is the degree and the purpose of

su b'o; + E'. n t:!.. 0:, :I. vii t.h thE? IC:'Ind

established. The more securely an object is affixed the

that would be caused by its:.

the more likely that it was

a permanent part of the land. If the intention

impY··DvprnEnt. o-f

buiLdin q as such and not merely to effect

thE purpose of annexation

the objects rightly become a fixture and

PiE,y··t. of the land. Houses and o+ hpy·· l:::.ui J.dinej":.

lnevltably part of part of the land ori

they stand for they had no identity of thpir

until they were built on it and their materials

It 1S thus clpar buildings are part of the land. The



idea of land lS imported to Kenya law through Section

of Reqistered Lands Act.8 The section defines land

::::~

Ln c lud .i.nq land covered with water, all thinqs,

or. ICIne!

af·fi;';E'dto land.

Buildings therefore form part of the land and

houses are themselves buildinqs or part of the same, it

is inevitable to conclude that they also form par··t

t.hE~ connection

and land law. A study of the law of

t.heri,:;..-F 0 r-e study of property law. Since is

capable of beinq leased just like land (physical ':::·0 Ius)

i::<.,..·,d are an inteqral part of the no

::.tudy 1al-',Ican be cOfnplete

discussion on the law of leases (part of which .i nc Iudes

leases of buildings) and therefore a problem on

is a major concern for the property layer.

BACKGROUND INFORMATION
lS clear both from the study of common

analysis of the existinq Kenyan st.atutes which requlates

relationship between the landlord and that.

c: f?I'- t.i:~.i n basic standards of amenity must be met

r··E'!:::· i den t.:lEI I I··KH.\ !". i n U \rJ h.ic:h t.o

conditions conducive to civilised humane and

e::·: .i stEne e.

thesis will therefore at.tEmpt tt:)

r-E? 1,::1 tiDn~:::.h.i. p leqal rules and one of inC'!:; t.



:t'

fundamental legal rules and one of the most

of life; shelter. Shelter means a

house. A dwelling house is defined as any house or

a house or room let or to be let as a d\;.JE.,·llincJ

place of residence and includes the site of

and the garden and other lands or buildings comprised in

and to the letting but let
___c
I..J' p r ofi.t"

The thesis will therefore seek to outline the

\.~Jhich tt·H,?

of qUe'\ 1 :.i. t.")/ of

The landlord and tenant mu.st

ensure t.hat the periodic tenant has effective

and free from any adverse conditions.

It. has become increasingly clear that a tenant.

a flat in a private residential block is just

helpless in the hands of his landlord in the matters of

repair and maintenance.

inequality of the bargaining power between thE:'

landlord and the tenant suggest a compelling reason for

3. ;::\ \rJ ' ':::.

t'?::{ pee t", t:i.on qua 1.i t·y' 01'

Tenants have very little leverage to enforce demands for

bf2tter- hOi...\~=.;:i.ng• :i.. HipE~d.i.ifI(·:i:rlt s to compF2t.:i..tion

PI:) 1. it i c:;::\ I ~ .... -- _ .. ,; ....•
~:::·l..'L ..1. .-:;{J. !!. c 1C'lS:·S

discrimination means that the landlord places the tenant



in

shortaqe of adequate housing

J i::1nd1ord ' ::; bargaining power and escalates

for improving and maintaining the existing s:.toc:k.

findings by various studies of the-

impi':ict of bad housinq has led to the t. hc~t

PCrOl'" housing is detrimental to the- whole not

t.o the unlucky ones who must suffer daiJ.·y'

indignity of living in a slum.

The main issue-s that. we int.end to analyse in

paper are; the implied condition in leases and the Ie-gal

t.hat can be adopted so as

c:ori d :i. -1::. .i on ~::.' ",•.n d hi q I"', q 1...\ r~i1 i tY

houses that are suitable for human habitat.ion. The broad

questiun that suffice to be analysed here 1S

uric ori t.:::r.in in (;;'(tE~d c: 0 n d u. c: .i '../ i,·? 1"·,I...liHdn

to I .
Ut':.:' t.h i ~:;

therefore include the following: Whdt is the common law

position as reqards the quality of tendnte-d house?

pr"otect:i.on i:or

it

fundament.ally depart from the common Idw position?

the statutory riqhts and obliqdtions .i.mpc)<::;E~dupon

both the landlord dnd the tenant to ensure a decent and

habitable leased premises? and finally we shall attE"mpt

to whether there is any need whdtsoever



i1

tC) hE:'Eldopt:.edt.C)

:i.rnplif?d c orrdi t:i.on in

tenancies is strictly adhered to.

In One we shall analyse J .. l..... _
LJ It::!

position with regard to the conditions that were implied

in the residential tenancies. Since the common law forms

fundamental basis upon which our law was founded, it
t.o have a fair grasp of i.t

to discuss the situation that is

Two will discuss the conditions

imp 1 iE,d in tenancies for residential in

and also see some remedies which are available to

the tenant in case of breach by the landlord.

Three will att.empt. to discuss the ~,.tdt.u t.e~;:.

that the legislature has enacted to help ensure that the

conditions implied in the tenancies are strictly adhered

to +o decent environmental qUdlity. In t.h i ~:.

we shall also look at the weaknesses

':~tii:l tl...1tE~<:::'"

our final chdpter we shall endeavour to look

certain recommendations which if implemented will help a

dec:pnt. i:'lnc:l h":lh:.i.tii:ibl E'

free from defects which may be a c ,-·t"1i::<. +i. con

of either the ldndlord or tenant or both.
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CHAPTER ONE
THE POSITION AT COMMON LAW:
1:0 THE PRINCIPLE OF CAVEAT ENPTOR

While that branch of contract law dealing with

lonq irnpliE'd

fitness for purposes and merchantibility, real

law did not partake of this development.1

law concept of a lease as

in 'I::.h(71

qui tE' of

to the conditiDn of the leased premises at

inception of the tenancy.2

landlord ordinarily did not .i mp IiedI·),'

that the leased premises were suitable for the

'::1(Jr··:.i.(:ult.u)'"·i::iI,

COlnmE'r··c i,'::t I industrial. Hence the tE~no.1nt

C [)t.1 1 d either as a bi::isis of

.i n tort or as a defence to an by 'I::.I···,e

I arid I ord unpi::iidrent, that the premises

~:;u.i.t<"blt':? t.he tenant's use in the d.n

express warranty of fitness.

The tenant could not terminate or rescind the

the ground that the premises were not ~".Liit;::iblE'

Moreover, he could not maintain o.<.c:tiDn'",

t.C) C)"·· h:.i.~::.

defective conditions.

Whether or not the leased premises were suitable for

•



the tenant's use at the beginning of the lease term, the

law did not impose on the landlord any t.o

terl'::'.nt'!s ::::.u.~::;.e•

The common law only imposed on the tenant a

duty' to keep the building on the leased

"1":.0

)'··e~::.pect. to repairs imposed by t.he common law on

the landlord or the tenant..

The leasehold device was conceptualized very much in

in

upon to p:,·:c1us:.i\/p

the commencement l.he

ob liqi::'ltionto i::ibs:.olutp

" ... , "'['i"c"-" l}Lllq ,.\d .... I .1.•c:..•0..1.

It from thp foreqoinq t.hi::lt... J_
c( L COinrnon

the lessee had no riqht after the commencempnt the

leasp to complain about the fitness of the land for his

He was deemed to assume all risks attached to

of the land unlpss hp had

agrpempnt with the lessor. In other words

lesspp hirpd at hlS ppril and thp lessor gavp no implied

undertaklng as to the physical condition of the land or

(in case of buildinq) as to its state of rppalr.

1:1 ORIGIN OF THE PRINCIPLE:
law rule absolving thp 0"1" ;:;11 1.

•



:.1.. ;;5

obligations originated In the early middle ages. Such a

perhaps well suited to an

the land was more important than

structure was included in the leasehold~ and the

farmer was fully capable of making repairs himself

:i.rnmu.r·,.i ty ori t.hE?

doubtless due in great measure to the fact that <;:;. U I:::, j e c t

of leases was more commonly l,::,.nd

than residential dwellings.

r; UU I"·t ~::.were greatly cuncerned tu

C) -f the lessur's duties In

If2"i::tings

famuus ubservations:

Fraud apart the~e
<71 +umb IF: dcn','nhCH ..tSEo'''" ...J

is no law against"

The common law was clear

"The I E:':':;:·<;';·PE"

cDndi tiOrl<3
Ii;;':' ~'~i~:.:;(.:.? " 6.

mu ':;:."1":. IT,i,'·\ k e !...,.i c.::.

o·f thE' pr-E'm.i ~::,f::".::~

c:rbjectic::rn<:;:.t.o .I_i .
t., I it::,'

t.c?lk.i nq

It went almost without saying that the lessor had nu

responsibility to maintain the land during the

lease. The law simply epitomi2pd n ..\IE! of

'7
fe;l i 1'-" '

a result the common law cuurts often that

landlurd of unfurnished premises was under no dut·/

to ensure that they were fit fur human habitation or in

a state of good repair.

commun law rule was based upon three casps



C) f

-;-.r-1_' L.I.- rt 1 ..1 "J 'L' ,.- d <::: '-1 1'_1 0 1'.1 1.- i 1"- 1-·t.:'. J _J !.:.'~=~.!__.-=._ ....~_~ ..._._~__ :...._.-'...::"'_'::::'~'.:. . ,', I J •.. _ I \,"'J E~f" I?::! ;:.'<.11 di'?Cidt::?din

the early 1840s and was justified in the

of the existence of cases decidinq that the tenant must

pay rent even when the premises were destroyed by ~:::.uc:h

things as fire, flood or tempest and also on a belief ln

t.o leave t.he part.ies in every case plr'utE'C:t;

their interest themselves by proper stipulation.

1:2 RETREAT FROM' THE PRINCIPLE:
common law principle even if appropriate in

r u ra 3. largely agrarian context. coul.d not.

by the social and economic br-Dught

about by t.he creation of an urbanised proletariat durinq

the early years of the nineteenth century.

Thl::?sudden aggregat.ion of residential .in

cclnu".ba t; .i on~::· inE·:'vit.ably

to leg,:;..l

habitability in the residential sector.

The landlord tenant law developed certain exceptions

to m.i t:.i. <:,}El t.E' the harshness of the doctrine of

+.o no

implied duties to repair Dr supply services. Thus it was

t.hc.it .0\ IE.'Indlo rd on

for a short term had a duty r.o put

a habitable condition before the to ok
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Moreover, the courts also came to hold that

landlord had common law duty to maintain all the

common areas over which he retained control when he

leased two or more rental units on the same parcel of

land, ln a reasonably safe condition for the use of his

tenants.

The changes
~

in the common law summarised above

constituted the nineteenth (and early twentieth) century

response to the problems of an increasingly urban

society. A partial recognition of the residential

tenant s right to possession of the premlses.

The rights were however only partially protected

because :- neither contractual remedy nor the power to

terminate the lease were ordinarily available to the

tenant unless the lessor had expressly covenanted to

keep the premises in repair or to provide essential

services, but low income tenant rarely had sufficient

bargaining power to compel landlords to enter into any

express covenant in favour of their tenants.

Secondly many perhaps most low income tenants were

tenants from month-to-month or week-to-week, which

placed them in a very vulnerable position if they sued

their landlords for breach of an express covenant to

repair or to provide essential services, because their

tenancies could be terminated without cause by the

landlord giving the notice required at common law or by

statute law.



.( ,;;:;
•. \.\ •• ,1

to

developments was rather less substantial than the

social problems to which they gave rise.

modern law relating to the residential fitness of rented
#

!:!:.t:i 11 conch.tiof"I~".D-r

r.::'I'-O\/ .i "",,ion'::::. SpDr",,,d.1C

statutory intervention.

In the common law notion t.I·",E:!

l::?fnptOI''' has been replaced with a more pl'-inciplf"!

that the landlord is contractually liable to supply his

decent housing conditions

terms of the tenancy.!?

Kenyan law remains to

law principle and has therefore been for-cE~d to

.i rn pE' r" -I'ec t 1 ''1''

tortuous and fragmented initiative of statute law.

It matter of curious t helt. J.n

control of quality of

relationship may implicitly have traded

security of tenure and rent control which ironically is

so conspicuously lacking in Kenya.

(;t early common law a lease was regarded as

mpr--ely rights against the lessor. But
.. _ .,c
I..J I several remedies that were :i.1'"I t.I""i':?

lessee's favour, he came to be regarded as having rights

in and the lease was regarded as a sale c.f the

dpmispd prpmises for the term.

this background, the courts held that a



was like the sale of a specified personal property to be

delivered and applied the same concept of caveat

that. prevailed generally in that. day with respect to the

sale of all chattels.

corrorally of this concept, courts

held that., thF1 "des.t.ru c t.:i.on depr·(?cid tion

DC C d~::.:.i.or)E,d by the fdult of the lessor was entirely t:.hE?

The courts hdve broken almost entirely away from the

arrci ont; I~ule o·f "Cc:'-1···/eclt.F!mptOY··"l.·,I:i.tht-·f?<;;P(~~ctt.o tl-H:;'j;;:.,::11F2

of chattels generally. To some extent, thlS

reflected in the law governing 1dnd 101'-d i:;lnd

tenant relations.

In respect to the landlord's responsibility for the

conditions of the premises during the lease, courts have

f cl:.i. Ied to reflect the development. As a result o f thE!

statute law in this respect still lags behlnd the modern

notior·, thdt general one who sells ar··ticIe 1.S·

presumed to warrant. that it is good for the purpose for

which it is sold.

In order to keep pace the law should recogniZE! thi::~t

one pays for the temporary use of a dwelling, t.h'~'

parties contemplate in so far as redsondble care on thE!

of the owner, he must assure t.he tenant t.hat the

dwelling will be safe and habitable not only at the time

possession is delivered but throuqhout.

for which payment is made.



It r.o .i.nd avi.clu a I

voluntarily choose to live in a dwelling that has become

for human habitation. It therefore follows thclt

at 1ea.st; in the absence of express pr ov i.ssiort to the

contrary, a landlord who leases property should be

to a continuing obligation to exercise reasonable care

to provide, namely a safe and habitable dwelling.

Many courts have been unwilling to lmply a

of quality, specifically a warranty of habitability into

leases of apartments. The courts have rather relied upon

the old common law rule that the lessor 1S not obliqated

t.e! repalr unless he covenants to do so in

·rhe old non-repair rule Lc~nnot C o-e>:j. ~=.t

obligations imposed on the landlord by varlOUS

that govern the landlord and tenant relations.

In my judgement, the housing laws must recognize the

DbI igC:ition to in

habitable condition. This is compelled by three separate

considerations viz:-

[ 1:1 First and foremost, I believe that old

rule was based on a certain factual

which are no lonqer true, on its own terms it Lan

no longer be justified.

thclt con~=·umer pl~Dtect:i.Dn

that the common law rules be ab<:inc\Orli:::d

in order to bring residential landlord-tenant law

into harmony with principles on which those cases



•

£: ::::] F in'::iI J 'y' that the nature of

housing dictates abandonment of these old rules .

.i nequi:'llity

land 101'''d

the pr"otE:-ct.ion 01" t.hE1

legitimate expectations of quality.

Tenants have very little leverage t.o enforce demands

for better housing. Various impendiments to cDmp.::"t,.ition

in rental housing market., such as pc,3. i t. .i cell

d if';cr iminEltion thE·? Larrd Lo r-d

"t-.ElkE·?:.i.tor i t. " ~:.itUE:lt:.i.on.

increasing severe shortage of housing further .i n c ;··-f.?c.1~·e5

the landlord's bargaining power and escalates the need

for maintaining and improving the existing housing stock.

findings by various

social impacts of bad housing has led to the realization

thelt poor housing is detrimental to the whole

not merely to the unlucky ones who must suffer the daily

indignity of l~ving in a slum.

sweeping importance is the fact thr:<.t

en t. i f"t? edifice of caveat emptor has began to cDIIElp~",p

1 i k.f:? house of cards within the last

nurnbE'I'"of courts have with Ipasing of dhlF.,11 ir"f,J

sJ_mp1 Y abolished caveat emptor and have 'found .imp lied

warranties of fitness for human habitation.

parallel shift in favour of the housing CDnsU.mer"
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has occurred in law governing the sale of houses. vJh(0!rr::.'

onc!:?

courts are implying a warranty of habitability.
r··· ....;::)\...1 far, w!:?hav!:?discuss!:?d th!:?common law

Df caveat emptor, its origin and the chanqes that

taken place in the principle. It is necessary

to have a cursory glance at certain liabilities that the

law imposed on the landlord to ensure t hEI+

conditions of the

1:3 THE LANDLORD'S LIABILITY AT COMMON LAW:
C:C)ffltnC)n c ori tr-.i. bl...l tion

j'··ecc)qr·l.i;.::E?d of

hi:'IbitElbil:.i..ty· in 1"·(~~5idE?ntidl li?tt.:.i..r)iJ':;. rh.1.ss contr··ibutiun

has come throuqh the declaration of implied condi tiDn~-~.

in kinds of lease, toqether with

e::·: tE'n~:::..i [)n o f to

neiJ)' iqE'I·)Ci0.

h,,\bitab! I.i +.y ' t.houqh

indirect way to enfurce state and municipal housing laws

t.raditiunal caveat.

1£:-:'C:.1 i s 1at..i \1 E·:' pol .i c::.y'

in

J. f.?fJi ~".I a "1":.i \i P administrativp rules E?·fJ·

D=~·t·rl·r·l·1.·nl- f~(_tl~
[15-=: ,.!._ ..:.:..::.,.._.:..::....::::.....1 _.._.!._.: '-~ and

caterinq establishment\ Act14.___ _._ _ ._ _._ __ .. .L_. __ _ _ ." all vJhic:h



duties on property owners with respect to the

cor- di +ori their premises. The common

implied the following conditions:

(a) Implied condition of fitness for human habitation

At common law, if a house is let furnished there is

condition that the premises sh<.<.11 thc-?

out:::.et of the tenancy be fit for human hi::lbitC:"ltion.

let unfurnished, no such condition exists.iS

to

pY"inciplE? C i:'l \1 (':? c:~t. (.:.? ill Pt CJ r- I and 1OY"d.....tE-n{c'lnt;

"1 t116~:_.~",-c.r.~~._-?:.:..~~~...~_.
ThE" tenant on takinq possE"ssion had discovered

t.o infE'~;t('2d t.hE? COUt-·t of

held it to be an implied condition in the

lettinq of any furnished house that the premlses shc)uJ. d

be fit. hC'"lbitcltiorl. ThE-

entitled to quit the letting wit.hout nc,t.i..C('? •

Accordinq to Parke B:
/I If the demised premises are encumbered with
a nuisance of so serious a nature that no person
can reasonably be expected to live in them, the
tenant is at liberty to throw them up.

to certain grave limitations. The implied condition of

fitness for habitation relates only t.o the condition of

the premises at the commencement of the letting. It does

not C c...•·v'eY- defects implied

conch.tion <::1150 tD



hlhich merely renders habitation unpleasant and it only

applies to residential

It. no relevance to unfurnished thE~

imp l.1.(-;?dcondition not to

furnishings supplied 1and lor·d:::.

liabilit.y

contractor no person other than the tenant can mCiintclin

pot.i:.::"ntic.11

ha:::..been disastrously curtailed thereby frustrating

opp o r tun .i ty the construction

comprehensive common in

residential lettings.

S()fBE' ideas of what miqht have been achieved by

common law becomes apparent in the development

tenant laws in Kenya and the enactment of tr·,e

the central feature of which has

Y-f?col]ni+ior, an implied

ht:lbit.Elbi1.i t·y' E:i 1 1 1. !':: t t :.i. n!J :::.

furnished Dr not.

In the common law with the average consumer of goods

the tenant is not generally capabli:::! o f

pr··[)duct :':.Uppll.F:c:l

-r_hert=::·for-f:.,:!y··elies .i novi Leb Lv Dn 1.:.h£" skill and t:o.!.;!!~~~ L.i.ti(:?s

t· J I.. I-,:I. so. .. <."r·,e .l orc clt.least as much as a car m:.i.c.:lht

upon It is

thiE,t-.



·..·il::
••::. •.~I

outset of the lease that there are no latent defects in

t.hE· "f EIC.1. 1 .i t .i E~~; and utilities vital to the use of

clnd

f?ssential "features shall remain during the entire

in such a condition to maintain the habitability of the

dl-JE.·l1..i nq ,

(b) Implied contractual duty of care:

The fact that the landlord-tenant relationship is at

its roots, a contractual relationship has facilitated a

(no Y- e positive move towards the achievement

housing conditions for tenants under the common law.

o"f care may as well

retains wlth his control common o-f

building over which the individual tenant enjoys t-·iqht

in the nature of an easement .

mO':::.-i:.-. .-i.mpc!,'-tan-1.:: con t'''·ibu t.iCH·"! t.o thE?

o-r thp landloy-d's. duty by

decision of the House of Lords in the case of
.....• ,..;

L.J.:ty. G.(::<_~:~.!:::'.!;~):.J.....'/ ...~... Jr.::.l::J..:\L! .: ::...-: HE'Y· E:! thE! c::our·,r: i:l. ter·,c;lr·, t;~::.1..i .'/ i r·j iJ

in flats .in the upper storey of a hi q h block,

withheld rent on thE! qround that the lifts,

and rubbish chutes in their building were not malntalned

bv the council in a safe or efficient condition.

was evidence that the lifts were almost continuously out

order and the stairway unfit largely because of the

ac t. i \/.1.t·/ of vandals living on the estate. The House

ruled that certain duties of care on the part o f



the landlord were to be implied into the contract of

tenancy as a matter of necessity.

In the absence of any express undertak1ng, by the

landlord authority, Lord Wilberforce held that the

council was under a contractual duty to take reasonable

care to keep in reasonable repair and usability the

common parts and facilities in the building.23

The scope of the landlord's implied contractual

obligation lS significantly restricted by the court's

tendency to lmply a contractual duty of care only in

those circumstances where the absence of duty would

render the contract of tenancy inefficacious, futile and

absurd.

The duty if it exists is only owed to the other

contracting party; the tenant. The liability of the

landlord to non-contracting parties (such as members of

the tenant's family) can be established only with

reference to the statutory responsibility.

(c) Implied Covenant for Quiet Enjoyment.
There is every lease an implied covenant or

contractual term binding the landlord to give quiet

possession to the tenant.24 The landlord's obligation is

intended to ensure that the tenant enjoys freedom from

any physical interference with the demised prem1ses by

either the landlord or any other person for whom the

landlord 1S responsible.25

The liability founded on the implied covenant plays



some pa~t in p~otecting the tenant's ~ight to a

in the Larrd d\:?mis.E~d..

The implied covenant e~tends to any conduct
which inte~feres with the tenant's freedom of
action in e~e~cising his ~ight as tenant and
therefore covers any acts calculated to interfere
with the peace or the comfort of the tenant or
his family and is not merely confined~~o direct
physical interference by the landlord.~'

Ther"£~ .1 E". ilnplied in

covenant of quiet enjoyment~ this is both a covenant and

a war~anty. The landlord war~ants that the tenant

not be distu~bed in possesslon by any other person \-'lith

right PD=:.s£~=:.~::.ion. In of

diat.urb an co , CC)Vf2nElnt.~:::, to t. he:?

covenant is b~eached only if c:lurin<;':'lthe

te~m the tenant is disturbed by a third party o~ by the
")C{1c.'tn d 1Co tOO d ..J: .. c ..

(d) The landlord's liability in negligence
of negligence provides an arf di. t i.on a I a.nd

sornE,t.:i. iflE'~::· vital form of protection fo~ the

amenity enjoyed by the tenant.

lic:ible t.o

nl::?IJl.1.cjE'ncc~ reason of the defective nature

demised p~emises at the commencement of the tenancy. It

is clea~ however that liability in negligence can

.i n ~espect of events occurring afte~

It is well established fo~ instance that a claim in



..··.'Cl
•• : ••••••• 1

may be against a landlord if by some

omission on premlses retained within

possession and control damaqe is caused to that part of

the premises demised to the tenant.29

It possible that a landlord may be liablE>

neg 1iqf:?ncF~ t.hE? bE-Eon

ma 1 .i c .:i. DL\ ~:.~.l"y' through vandalism corntnittecl

a landlord t.o exercise diligence on

to 11ve in the neighbouring

St· E"" -er' c::. C',r: ::!;:I. r ,'::,P 1 1]' r e ·t· t·· "'j.•._ .. .., _ 1__ . f ••••• -1 _.. . . it:.._ .._--_._ .._ ..._ ..... _-_._....... . 1clnd1ot-d to enforce standards of

j . I t J .gaol nelg'JOUr .lness on behalf of one tenant as cigainst

other neighbouring tenants.

(e) The landlord's liability for nuisance.
the earliest days~ the leasehold covenant

quiet; (both express and imp IiE1d) pr"otE~ct.f:?d

interference with the covenantee"s titlF!

De!;:;pitE? to t.hf."!

enjoyment, it did not extend to acts akin to nuisance.

in second half of the nineteenth

t.pnclF-d int.E'r··pr··etclt.ion tD

the t.enant should hold

...• without any int.prruption or disturbance~

t.h<-1t it. e::-:t.t:=.'ndt::!dto !;;ome C::<~<;;f:::S akin t.o r·lui!;;anCF~".

In



CO\IF;,ndnt. quiet enjoyment of a c o a l mi.n o n

working d quarry above the mine, the lessor r,e!] 1i cJE'r,t.ly

bored holes into the mine dnd cdused it to flood thereby

ma k .i n (:1 it. impossible to work the mine. Counsel for

defendant argued that:-

if a man demise a house and afterwards
establish chemical works on his own property,
some distance off, it may be a nuisance to the
t.E~n<':'Int.,but. it. :i.o; no br'each o f CCY·v'E'n<:Hlt".

But. Pollock C. B. said:-

II J Elf,., LIt t.I""p or,:.i. ni Dr', t.I·",.:'it t:.hE"C::O\/f?r·,cll"·,t.
for quiet enjoymE"nt extends to act.s of this
nature. It. is not necessary to say whethpr the
case of t.he chemical works put. by the [counsel]
would be within the covenant: probably not but
the connection bet.ween t.hese t.wo properties in
thp present casp the mine and the quarry is that.
one is beneath the other and I think that the
}pssor's covenant t.hat he should not act. to
disturb the lessee ext.ends to injury here
complainpd ot and that the plaintitt is E"ntitled
+o t:h\~:?j udql~?mE'r" t." ..

There is no doubt that a tenant being 1n pCt=:.!:::.E"~~.s1on

of the tort ot nU1sanc::e. lt has been less clear

:~;t.tf? di at. i n c t;

It tollows that an action in nuisance may lie whE"re

thf.-:?,::,c 1.:.s D'f 1""ndlord l'::.<.nduricfulv

interferes with the tenant's comfortable and

of th!·? demised premises, ~:;uch \.'JOI...\ld

:.lnc.I. UciE', cI :i. =:·con n E'C:t i.on of

f.-:?Iee t.r- .ic i t.-y'

not li.ablE" act=:.

nU1sance commit.ted by his tenant.s since the person t.o be
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in nuisance is the occupler of the pro pe-rt.v

which the nuisance emanates.34 Thus a landlord bears

in nuisance simply because he

lettinq to a tenant whom he knows to be a nuisance-prone

imp} iE·d t.eY··rflin

landlord copellable to seek contractual remedies against

another tenant who is nuisance-prone.

.i ~; thus a responsibility that

liability vis-a-vis the tenant may be

in acts committed by other tenants in occupation

different part of the landlord's property, the

liability for acts c:ommit.tl:.""!dby n orr--

sometimes prove t.o potE'nt

in

neighbours in a crowded multlple residential context

(f) The landlord's liability under Ryland V. Fletcher
The rule in Ryland V. Fletcher37 imposes a liabilit.y

on the owners or controllers of a danqerous thing

and does damage. There are obvious respect.s a n

t.o r t Li t·}· .•. J. c! :)J. .:t. r; '~./ impin<]E! on

standard of habitabilit.y of residential let.tings. It is

for instance that a landlord who allows water to

from his premises into those of his tenant is

liable under the rule for damages caused

in t.h('?

liClbilit.-y·
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It has been made clear in the foregoing

anc:! ~·oc.i 6:11 c:\1:2";il'-ab:i.lit}' of

pE?oplE

too impor-tant to that

ol:::'r·lo}~iou~. :I. e(J':~1 ca\/Ei:.'1t. E'fflptor·.

is at 11::"d.s"l:

cause of such problems as bl.iSJht~

hi.qh pl·-op.?:!rt·/ t.a}! €:?~:;

consciEntious landowners.

Any discussion of the conditions of the

tenancies at common law without discussinq the

f C)~-· the brEach of landlord's duty would be incolnpletE~.

It. is therefore imperative that we discuss some of t.hf2

open to t.hE! in the

landlord breached the implied covenants.

1:4 REMEDIES FOR THE LANDLORD'S BREACH OF DUTY: AT
COMMON LAW:

tenant s rights in rE!spect of

quality of his accommodation are vitally dependent UI:::'Oli

hi::;.ability to SEcure an adequate and effE!ctive Y-ern€'dy

disrepairs which have occurred in

dEfault by his landlord.

In principle within

landlord-tenant relationship that the performance of the

parties' respective obligations is not int.ey··--·deppndF!nt~

it is not wise (and may be indeed disastrous) the

tenant to withhold payment of rent Dr sprvice charqes on
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the ground of his landlord's patent failure to discharge

a duty of repair.39

The tenant must seek to vindicate his rights through

the legitimate channels which the law affords him. The

remedies open to the tenant include the following.

(a) Damages for breach of the covenant
There seems to be a unanimous agreement that

breach of the landlord's implied statutory duty to put

and keep the leased premises in a habitable condition

entitles the tenant to a damage recovery whether the

tenant does or does not terminate the 40lease.

It has been pointed out by courts that the tenant

may often prefer not to terminate the lease because

would be difficult for him to find another place, to

live in most urban areas which are generally

characterised by the scarcity of adequate low cost

housing.41

Any claim by the tenant for damages for breach of

the landlord's statutory or implied warranty of

habitability may of course be asserted either by

direct action or by way of counter-claim in an action or

by the landlord to recover unpaid rent. Such a claim may

also be asserted by the tenant as a defence to an action

by the landlord to evict the tenant for non-payment of

rent.

It is clear that the tenant can sue the landlord for

damages for breach of any repairing covenant expressly



or impliedly undertaken by the landlord in the lease.42

assessing the tenant's damages for breach o f

repairing covenant, the courts

/I thE'! ·fundc'iment.C'(:I.

i·:., 50 far as possible by means of

to place the plaintiff in the position which

occupied if he had not suffered thE"
r ... 1.. i-i ...c iL!;__urilp.l d ...nl:~~d._1i •

<:::.ubject0·1' not. to pun:i.~::.hthE'

restore the tenant to the position

would have been in had there been no breach.

It. f o lLows, from the general principle E.:a.bC)\/i~

must be assessed as the difference between l.hE!

of the property and the value which the propf:?t-·t."y'

\.-'JOU 1.d hc~d .i f thE'! 1.<''indIOF·d ·fu3.f i 11eel

repairing obligations.

The courts can however not apply one set of rules to

;:7\ I I cases regardless of the circumstances of the

ThE'! facts of each case must be looked at carefully to

see what damage the tenant has suffered and how he may

be compensated by a monetary award.

(b) Remedy for termination
the statutory warranty of h;::(bit;:.:!bi1i t·y'

gives the tenant the riqht to terminate the tenancy and

avoid any further liability for rent. This is so long as

thE?

health and safety and the tenant comp~ies with



to If

willing to vacate the premises he may in substance treat

+:hF:" elf dut;.! con~~.tn..lc ti\!F:

(c) Rent withholding and abatement

The tenant has no riqht to remain in possession and

withhold rent because of the landlord's breach. This is

because the landlord can summarily evict the tenant ·for

of rent despite his own breach, even

landlord failed to perform an express to

put and keep the premises in habitable condition.44

tenant is often faced with a dilemma, rfll..lst

either continue to pay rent and endure the conditions of

untenantability Dr abandon the premises and hope to find

another dwelling which in these times of severe

shortaqe is likely to be untenantable as the last.

(d) Remedy of self-help

t.hE' ~'/i t.h

ob 1:i.qEI t.ion

prov idE'

st:.<,:,tutE:

to put the premises in a habitable condi tiur·,

and to deduct the cost of repairs from the agreed rent.

If therefure, a landlord fails to make repairs



of vital facilities necessary to

in a liveable condition for a

tilfl{·:·:·:- "1":.0 ';:\ c: C 0 Irq:::' 1i ~:;j-·I ~~·uch and

the tenant may cause the same to be don(~

and deduct the cost thereof from future rents.

must be

by timely and adequate notice to the

of c orrdi.t:i.on in t.o

to

If within a reasonable time after the notice to the

of dilapidations WhlCh he ought to

to do so, the lessee may

himself where the cost of such repairs does not

expenditure greater than one month's of t:.hF'

in which case he shall be discharged

p,,~\/m{7:!nt"I .. f I I t- .",." j .. t .... ",.- r- 4t::.or I'"(;:-n·:., o r pt::!r"tc'lr·mi~'.nCi::?o O·.:··ier-__LI'C .1. L1LI,:::>.

This remedies may provide much needed relief for the

Occ\..tpdnt'3 pr-·Opf9.-ty" but.

subject to the restrictive qualification that the courts

seem unwilling to appoint d receiver to act in

..,. :l:l :I 1-·' .- } t·- ." - 1 ·-1 L 1-·" ·1· t.v 4-"7or ,"·,ou'",J"ng C,I'·inec ,:;,nc(n.:.,naqE~c._'1' d ....JL d. d.J L ,Lor .._ ..y •

ImOI"·PU\/er··t 1···led i f f j cu 1. tY :i.I""·1

relation to privately let premises the appointment of a

is likely tu prove ineffective in practice i f

( .in c Luai v o otl···,er

property or money which can be put under the control of

the receivpr) is patently inadequate to meet the cost of



.;~'L

....• \ ...•

It :1<;,,·

not to take office unless he is satisfied th.::<.t

the

sufficient to meet his own renumeration or unless he has

obtained an enforceable indemnity in his regard from one

of the parties to the litigation

The receiver has no general right to be i j"',dE'mni f ipc:!

b'y' t.hf:0 DI'- in

incurred on rppairs or of rpnumpration dUf:::

to hi.m,

ThE'sE'unfortunate constraints serve as a reminder of

1.im.i t.E'I t.,i. OI''',S t.CJ <:'!ppoir',t.

dE'tract considerably from t.l"·,e

utilit.y of this form of remedy for thp tenant.

(e) Remedy of specific performance

could

where the tenant does not wish t.o

lease because of thE' lanc:!lord's breach of the implied Dr

warranty of habitability, and also does

for the landlord to sue for rent and/or for possession"

In view of the disadvantages involved in the use of

01: t.l·,e t.hp

difficulty of finding alternative housing if he vacates

the leased premisps and the likE'lihood that the teni::lnt.

.i.nv oLv e d :i.o 1:i..tiq":lt ..i.or,



necessarily getting the landlord to put the premises in

habitable condition.

the tenant remains in possession and

his abatement and/or damage remedies - it

thElt

he is entitled to the equitable remedy of

court order requiring the tu

his warranty obligation Dr face punishment

is certainly likely to be more effective

the traditional techniques used by local

agencies to enforce housing rules.

Specific performance is no panacea. However some of

the factors that make traditional administrative

enforcement of housing rules ineffective in practice may

specific performance ineffective e.g.

financial inability of the owners of the slum housinq to

make the eMpensive repairs and improvements necessary to

c ornp 1·/ h<;:~bit<,~biI .i. ty

di·ftic:ult-y'.....,{;\...1 i the owners of such housing

<::;impl·y' decides to abandon his property rather than pu t

it into a habitable conditlon.

tenants of slum housing are usually

tenants who are unlikely to be

LOmpE?11 in~J the landlord to make expensive

.i IT! F' r: o \/ e rnE·:' r·;t; thi::lt.~9:.i.11

.judicae I su.pel'-\/.i.SF::

ot mu.ltiple defects in rental housing IH.iql···,t



J. r·i r E-:' ::::.t 1'. :.i. c: t :i. n q ~".P Fe:' c: .i f .i c::

remedy to cases involvinq a single serious defect .

.ike other equitable remedies, rel.ief is granted at

t.hf:?cI .i '~.;c!r·E· t .i on of the court. For r: (,? 1.i E.' .1'

when a tenancy had been treated as being at

no rent had been paid for

before the landlord forfeited the lease.48

1.~.CONCLUS I ON

th.i~::. to

b<,~ckql'··ol...lnd .i mp li(·:?d rn

with particular reference to the

P !'- i,=':' \i ELl. I (.;c. d

phi 1D~".oph\'

common th(::;..dC)ininE:lnt.

o f f:~fffptDr-.!J tifiH::?

t.hi,,; had to be done away with because

awareness of the residential ·rh:i.~::.

t.hu·::;; to the retreat from the principle

t.e) .1mp J ··i

conditions in leases of residential tenancies.

In our next chapter we intend to discuss the

position that is prevalent in Kenya and be able to make

a comparison with that of the common law and see whether

there has been any fundamental depature or not.
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CHAPTER TWO
IMPLIED CONDITIONS IN LEASES: THE POSITION IN KENYA:
2.0: Introduction

The kenyan law concerning landlord and tenant

relationship basically has its origin in the common law.

English law of course has achieved an articulation of

principles and range of ideas which are readily

admissible and admitted in the local scene. However, the

applicable English law remains substantially the law as

it stood in 1897.1

Landlord and tenant law in Kenya is broadly speaking

a special branch of the law of contract its

application to land holding.

At common law, leaseholds were treated as personalty

(not as property) but as personal contracts blndlng on

the parties. Their association with land however

distinguished them from otl1er personalties and it earned

them the name chattels real. Although subsequently

regarded as estates they were still denominated as

estates less than freeholds.

In Kenya the distinction between personalty and

realty is not applicable because the law distinguishes

only between movable and immovable propert; leaseholds

are therefore subsumed under immovable property.

In order for us to be able to have a full grasp of

the conditions implied in the residential tenancies, it

is necessary for us to scan out the essentials of

valid lease in Kenya.



2.1: ESSENTIALS OF A LEASE IN KENYA
These essentials are conditions prerequisite to the

a valid lease. A lease devoid -1.":. he:-::;E?

1S a nullity ~h initio. According to ~.:~ '! b ,:.

if the lease is to

r-E'qt.\:.!. r··ernf..?nt~:,. are, the intention to create a

t:.C)

p r- t:::: in i ~.f? S:.• He proceeds to contend that all the rest

Hi'''. cc::ontE-!nt..iori nDt.

we shall discuss all the essentials of

[1] Intentions to create a lease

c:untl"'act

grantor and the grantee. A cDntract is a legally binding
/tagreement made between tWD ur more parties.~ Thus for an

tD

consensus. It 1S this reaSDn that makes the intention to

a lease requisite for validity. In the of

\) • J::I.(:;;:.·L~~J.
I::

...f:>3:~..r.::..~~:..§: _._1

possession in the first floor of a hotel

us,·p as a night-bar, he paid the company which gave hi.rn

possession a money consideratiDn.

qave Isaacs seven days notice to

possession uf the premises. Issac refused to hunour the

notice Dn the gruund that he was a tenant and

notice. It was held by thE?



that circumstances of the case and the

parties showed that there was no to
'r . .. _
.I. ":::.:·c:;tc ..f.L

(i.e. licence) which had been

noc ico ..

[2] Exclusive control: {possession}

is one who has exclusive control

which are the subject matter of a

the landlord and the

therefore confer a right unattended by the

riqht of any other person in respect of the same subject

In

lodged a complaint with

the subsistinq agreement only

1.ic; (·;:,'nc(.:=., and made an order in favour of the

On appeal it was held that although it may have been the

c:ippel1,,*nt'':0' int.0?ntiDn to -I.:.I"·le

respondent had not accepted that intentiDn, and that the

self-claimed nature of the flat, its separate

and the terms as to nDtice were inconsistent

agreement constituting a tenancy. Mcduff ,J.. ~:;c.,\j"d~

" + 1'''1(.:" qUE,' !:::. t; i c,r", is:. 1"'10 t c:\ rnF! Y" f."! mi:~t. t; t·:, Y" 0 "f ~·\IC) I'"ds:·
and, if the Dperative parts of the aqreement.
establish tenancy, an express provision
negativing a tenancy is ineffective. The courts
must look not so much at the words as the
·;;l...tb~-::.tancc!of l"l·if.,,",::*qr'f,,1E'f'llf;~I"1t, thE? r''-:;:'' 1at.ion!::;hip o f
the parties is determined by law and not by label



II/

ocC \..\PC', t .i [)f"l

.i..n c; J. ud('O:s=. a riqht to exclude all persons .i.nc J. ud inc] tl"'Il':1

or the lessee 1S the one entitled
••••...• 1•••dt... L"::::·

Section 47, the lesee among other things is entitled to

exclusive possession t.o

The test or exclusive possession is not

lS let into exclusive possession is=.

faciE?_. __ ._ ..__ ._ _. to be considered a tenant, nevertheless ~\l .i.. J. 1

nett. be held to be so if the circumstances nagative

to create a tenancy.9 The test for

the degree of control

landlord over the demised premises.

[3] The tenanct must be for a period certain or capable

of being ascertained

The commencement and the duration of the lease rnus.t.

be certain or capable of being ascertained. This

L..<"r·ld PIC t; 1.1.
.............................

Elnd



than that such a lease is he~itable in

the lease 1S fo~ the life of the lesee.

the R.L.n. the ~eference to .i.nd of in .i -I::.E'

period is qualified by the requirement that the

iiRl<,:;t make provision fo~ the manner of determination.

life tenancy under the R.L.A. is justified on the ground

thc::<.t. of the tenant is pasy to

duration is certain.

common law requirement of duration has

modified by Spction 46 subsection 1 of the R.L.A.
IrJhich provides that where 1n any lease the term is not

specified and no p~OV1Slon to determine the tpnancy the

c:lE«·?medto pEC·r·· .ioc:!i c

tenancy. Therpfore the failure to

Cof

it into a periodic tenancy.

[4] Premises must be ascertained

\/i::<.I.i ..d i.n rnu ~,,;-1::.

~~Jit.h clarity. In the caSE< of 1:::I.~~:1)t.~JJ..~_._.v .

the ground floor of a shop. Originally he had o c cu pi.od

premises alonE< but in 1938, one Heptulla occupieci

of the shop eithe~ as a tenant o~ a li.censep.

two executed a deed which purpoted to be a
..- ./.:
I..'} I premises but was neve~ y··eq.i.~:;te~···(·?d•



4'/

In 1941, Heptulla asigned his right ot the appellant and

the respondent brought an +o

possession 01 the premises and damages. The issue

to whether appellants were

a lease for want of registration 1::H..lt. it.

CDu.J.d b(--::.' ;::i

by J f

of the premises intended to be demised,

by reason that exclusive possession of the premises was

not to the appellant Dr no

could t:.CI

dC)C 1.JH1E~nt... could be evidence of the terms of the 1j..C:E:,·nC::l~

If the premises in question cannot be

I'li t.h sufficient precision, then no tenancy can be

to

duration of the lease is not ascertained. It is possible

to but.

commence before 21 years after their registration

should be a period ascertained.

[5] The need for registration

,".l.a t.L\ tE!:::. 1.c~:.\.d

r"'?:?qistl'-dt..i.ori C)'I" '~i·t. .:C~t.LI t E' S

exempt.ed cases of relatively short durations like months

T • t:)
I • registration is required



i.j. ::3

HliicI··j

one year or reserved an yearly

1::)1..\ t

r··f? 1 c:;,.t. -.i.. on ',:;I···,j..p in t.t ~::~'1.':. b(·?

acompanied by delivery of possession.

the lease to be registered is not stated and every lease

is to be reqistered in the OTTlce of the Commissioner of

ll·O,

l: I··,d t. ~::he! 1 J bE·:'

ineffective to pass any land Dr interest therein, but it

dDE's. not make reqistration compulsory unless a

third party purchases the premises then no interest Hill

it would be impossible

to have a valid interest to pass

leases of more than 12 months as provided by Section 41

of Due t.lmc:,·r·i-1.-:. ~:,.................. ' ' - _ -

dll leases not exceedinq

bt.lt o·f

Sections 99 and 102 of the Guvernments........._ _- •..._,_ ,,, . l... i:~rlcI

requires registratlon of some

e;':C0'!pt..iort , It provides that where a contract

of

writinq and the transferee has in part performance taken



the property or part bt·?ing

In possession continues In possession

some acts in furtherance of the contract

o r: :.1. ~::. willing to perform his

the transferor 1S estopped from erecting t.he

requirement of reqistration under Section 107 to
_._..c
L'I :i.• f.?

subsection (a) operates as a shield which the tenant can

should the landlord seek to rely on Section 107 of

I.·f.P.fi.

4]

required for all leases for periods exceedinq two

'for- thf::> life .._./.:
I..~i ,

life tenancy since it is essentially not

from a settlement.

In

thus only of persuasive authority to Kenyan courts, the

thol..iqh

1'··Equ:.i. Y"E,d \3E'C t. i C)I"I e:. '1'

Or-dir'IElncpof._- _ -._ _- Uganda and was subsequently to

In an action of unlawful

assignpe claimpd to havp acquirpd pxclusive control. It

destrainpd from, thprp was no privity

therefore no landlord-tenant

and therefore they were guilty of unlawful distress. If

thE~iY" had bpen registered, a trJCH) 1.d



was the ca~e here would have been legal

[6} Writing

Writinq is required for all contracts which are made

the disposition of any interest in land, ,:;i.CCOI'· d .inq

to ( ::~;) 0'1' L:ontr"",(ct........................................... _ _ _ -

itself need not be but

m u. '~;t be some memorandum Dr Thi::;

Section reproduces Section 4 of

I'" F:'qui I'" E' rn c·:' r', t:. -1-:.<:) El J I

to land qoverned by both the I.T.P.A. and the

F. L. Pl. The effect of this is that no oral evidence

adduced to prove the contents of unwritten CDn tl"',:7lC t

.i..n
.·")r-:.

1<,,( r', d •..:..J:..

contract 1S not void but merely unenforceable.

undF:I'''

3) of Cap. 23 Laws of Kenya23 which is to the

effect that the absence of writing renders the aqreement

unless the intending purchaser Dr

firstly in part performance has taken possession of the

in

possession continues in possession in part

of part performance and thereby enables either party to

bl'-inq an action on the contract in its oriqinal



However, this 1S useful only in cases of tenancies

do not; require registration, ..~.::::..

required different considerations apply.

is however no conflict between

and the law of contract since Under Section 107 I.T.P.A.

non-registrable leases are not required to

in writing, the oral agreement must be

part performance for the interest to pass.

2.2: IMPLIED CONDITIONS IN RESIDENTIAL TENANCIES
t.o

...,., '::i J .i d

Second, what is the procedure for their enforcement? and

what are the conditions for their transfer t.o

In an ideaJ situation, the rights and obJigations of

ought to be set out in the

:.i. j""1 most cases the lease

premises, the lenqth of the term and

In such cases certain

lrJh.i..ch are now codified in I.T.P.A. and the R.L.A.

implied into the agreement.

hv.~ l the ot

tenancies of dwelling houses and business premiSes E'·tJ·

the Rent Restriction Act24 and the landlord and



The following covenants are therefore implied

both the I.T.P.A. and the P.L.A.

[1] That there is capacity to make the grant

This 1S derived from the general law of contract and

lS incorporated in Section 7 of I.T.P.A. which states as

"E:\/E'r'yPPt-<:::.or·,i::OrnpE:,tpnt.ir',c orrtre c t; C'lnd E'ntitlE:,d
to transferable property, or authorised to
dispose of trC'lnsfE'rable propprty not his own, is
compptent to transfer such property either wholly
Dr in pC'lrt, C'lnd either absolutely or
conditionally, in the circumstances, to the
extent C'lndin thp manner C'lilowed and prescribed
b'y' ;':;..nyl<:;t\.~if or t.hf'? tim,:::.'I:l(::!!.inq.i n ·for··cE"'.

i :::. c:t I ~::.r:)

subsection (1) of the P.L.A.
Hir)(:E' t:.I··,E' o 'f I E' c:\S:. .i n q .i So. i'l

the landlord necessarily covenants that he

estatE' out of which the leasehold can be carved

that he is not legally disabled from leasing.

[2] Obligation not to derogate from the grant

It. .1. ~; a principle of general dppl :i.C"~.t..iDr·,

grantor must not derogat.e from the Qrant.26 He must not

tD take away with onp hand what he has given wi t.h

The landlord is not allowE'd to pprmit to bE' used C'lny

01'" nE' i CIhbou.I'·.i n(J

.in C'lnyway which could

premisE'S unfit Dr maternally less fit for

t.hE'Ywere leased. In the case o f



.i n t. :.i. m I::H:? r: T 1··1E:'.:i. r·· t; i InbE' r·· dr··V:·l.niJ

\..\Ii th

building activities on adjoining 1i:~nd.

13.r"Jd 1o rd ' ·0:; asignees were held liable to pay the

damages for breach of the impJied covenant.

This implied condition imposes an obligation not to

ae: t. in any way that renders the premises unfit for t.hp

T·hi ~::, cond :i. tion

implied by Section 53 subsection (b) P.L.A. and

108 subsection (a) of teh I.T.P.A.

A grantor cannot derogate from his
grant and thereforp if whpn letting a housp,
retains adjoining land, he cannot use it so as
:.i.r·ltE'r··fE·r·F' ~'Jith t..h.:::' !,:.t;:~bilit·.....! o f thE~ hCIU'"'.F:! II

1. ..•...
11t:=

(3] Implied covenant for quiet enjoyment

landlord covenants that thp tenant ha···ie

peacpful enjoyment of the premises as long as the tenant

rent and performs the othpr obligations placpd

him under thp agreement.

It:. is a covenant for freedom from

or anyone claiming through him

and legal representatives. The word quipt.

n o t; to the absence of It. .irrv o l \l<:::.'S

t.o

int:f:?r-r-upt.icln.The landlord willI be in breach of t.his

covpnant if for pxample hp rpmoves with t.he intpntion of



leased premlses or cuts off electricity.29

implied covenant protects the

by the landlord, his

corrdi tion .i.mp l :.i.E·d

subsection (a) of the R.L.A. and Section 108

(c) of the I.T.P.A.

[4] Implied condition of fitness for human habitation
law this covenant was in

lease.30 Section 'C:.ub~:;.Ffct:\.on(d) t;::.:·hR.

follows this common law position.

the I.T.P.A. there is no implied covenant

that the property is fit

except where the I.andlord and TFfnant (Shops, Hotels and

Catering Establishments) Act31 applies.

~\Ic!r··di nq ( c:1 )

.i..mp lI..f:?". th<::\l:..1-n I"·r,, p" (';.

thE' ~::·C) r··E'~'·-1::. r: i c tE·d •

landlord is required to disclose all material defects in

the property which the tenant is not aware of and

he could not discover with ordinary care.

In general the landlord gives no implied undertaking

the premises are or will be fit for

Th:.i.~". rule 1S however subject to the qualification

a house is let furnished the i rn p l:i. E~d lv

tl·,at it. J.'C:. fit; f or' hUITli::ln whE·n



let If this is not the case the tenant

the tenancy and ~ecove~ damages for any loss he has

suffered.34 But if the premises fit fo~ human

habitation when let, the landlo~d need do no more; he is
7Cunde~ no obligation to keep them in this condition.~~

[5] There is also a covenant in leases of residential
tenancies tha~ where premises or part thereof are
destroyed by fire~ civil commotion etc. the rent or a

just portion thereof shall be suspended.
As a general ~ule the doct~ine of frustration has no

~elevance to the tenant's obligation to pay rent since

the landlord's prima~y obligation i.e. to put the tenant

into possession 1S discha~ged on the grant of the

The strict application of this rule would imply that

the tenant would continue to pay rent upto the end of

the term notwithstanding the destruction of the subject

matter. This of cou~se would be g~ossly unjust hence

ce~tain qualifications have therefo~e been imposed by

the statutes.

Under the R. L. A. the payment of rent or a just

po~tion thereof is immediately suspended on total or

partial destruction of the premises. If after six months

the prem1ses have not been rende~ed habitable or usable,

the lesee can avoid the lease by giving one month

notice.37

Under Section 108B subsection (e) I. T. F' • A the
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lease becomes immediately voidable where any material

part is either wholly destroyed or rendered

substantially and permanently unfit for its purpose.

The above section however does not talk about

suspension of rent these provisions do not apply where

the destruction is occasioned by the wronqful acts or

neqliqence of the tenant

(6) Under the I.T.P.A. there is a covenant implying that
the landlord will put the tenant into possession of the
property.38

The landlord impliedly warrants and has the duty to

see to it that the premises will be free from the

presence of a former tenant holding over or from some

other person wrongfully in possess1on.

It is argued that the landlord ordinarily 15

better position than an incoming tenant to know if

someone, particularly holdover tenant is in

possess1on and to take action against that person. For

the breach of this warranty~ the tenant may recover

damages measured by the excess of rental value over the

agreed rent Dr may repudiate the lease.

[7) Duty of repair

In Kenya the .general rule is that there is no

implied obligation by the landlord to repair leased

premises. The only e~ception to this rule is found in

R.L.A. with regard to cases where only part of a



,::: ""7
".If

buildinq .ii.::::; leased. here the landlord lS

keep the roof, main walls, main drains, common

C: ornmoriinstallations in repair.39 In the Dr
this condition, the tenant E'rJ -1-:. it 1E'c! t<:)

repudiate the lease and to recover damages.

The discussion has only

with the obligations that are imposed on the landlord in

the residential tenancies. It is necessary therefore to

the obligations that are imposed on the

by the relevant statutes to enable us to know the J.df.7!a.l

conditions that should prevail in a residential tenancy.

2.3: THE TENANT'S OBLIGATIONS
tenant having an estate in land has

exclusive rights of possession during the term. He

may exclude third persons and with a few exceptions, the

as well. Of course the leases frequently qi vr:'

landlords a privilege to enter for stated purposes

as to inspect Dr to show the premises to prospective new

t.pndnt~::..ll·(i tu

generally is privileged to enter t hi=it

t.o

it hdS been held that the landlord may enter t.o

collect rent and to destrain where that is permitted.41

in surrounding areas, the

upon which tendnts have such implied

to the theory of easement by way



~-·iqht.s::;.Hill bE- j..ffJpli(,?d.if

necessary to the use of the demised premises.

Unless the leasing agreement limits his rights, the

has the right to use the premises

they are suited. He OHns all corps

maturity during the term, even if they were growing when

the term began. Limitations or the tenants are

con -1::. E, .inE~d thE"

negligent damage which Hill be covered in the subsequent

~::·u1:::0-··· ro p i c ~::.•

In if the tenancy agreement does not

.impli(~s thE~ ·fo11owi nq

covenants un the part of the tenant (lessee)

[1] Obligation to pay rent reserved
Since rent is not a preconditiun for the validity of

a lease, it must be reserved before a covenant to pay It

is implied. Sectiun 108B (c) uf I.T.P.A. and Section 54

of the R.L.A. imply a covenant on the part

lessee at the time and thE" manner therein specified.

the lease provided for payment in

is normally payable in arrE"ars.43 It continues

be even if the premises cannot

t.o [::ot.h£"..:-I'·· Dr

f:; (-:.? .i. z: u. v- {.:.:.:- by milit.ary authorities for the

[2] Obligation to pay all rates and taxes
tenant is undE"r an obligation to pay all



to do so. This is implied under

(b) of the R.L.A. which states that:

•• :"'·;,'i\/P EI!::,. C)t.hE"Y"\"Ji~".E"e >; F' Y"E':'S!""J y p y" ov id E:,d i \""'1 t1"'IE>
leaSE> and subject to any written law governing
agricultural tpnancies. thE>re shall bp impliE>d in
every lease agreements by the lesee t.o pay
all rates, taxes and other out.goings which are at
any time payable in respect of leased premises
during the cont.inuance of the leaSE> unless the
same are payable exclusively by the lessor by
vi,' tue of Elny \.'H-· it t.en 1. c'l~'J" •

P. A. is silent on that

c: c. iT! iH C) n to

po<::;.j..t.ion <::Ippl y.

statutory duty is imposed on the registered p ro pr :l.et.c,Y··

life tenant, tenant for a term exceeding 25 years and of

perpetually renewablE> lease to pay rates

This therE"fore means that certain categories of

arE> t.hereby relieved from the covenant to pay rates and

A statutory tenant howE"vE>r has no obligat.ion tD pay

rates and taxes.46

[3] Obligation not to commit waste

tenant, as a holder of present possessory

by a reversion in thE> landlord is bub'j ec t t.o

against waste. The gist of it 1S that the

c)f tD

by .._ .c
LI f f 1'- om d~1lHdqj..nq

thE' or things in It 1.e. from doing dEIHldqE:



becomes possessory.

Technically, waste consists of any act which

of the land whether for the better

of into

vlce versa. Four types of (flU~:~.t. be

a{fleJ..iora tin q ,

(a) Ameliorating waste

which J.mpr··O\iE

dilapidated st.ore buildings

aineliot-·ating

wast.e. Claims for this t.ype of waste find little

in the courts unless the whole character of the property
-':J.Bbeen changed. Where improvements have been

action for damages will fail because no

been suffered, and an injunction will be awarded only if

the court thinks it fit.

(b) Permissive waste

This is failure to do that which ought to be done as

the non-repalr of buildings or the failure to

[)u t ditch to

becoming rott.en. But mere non-cultivation of land is not

waste. A tenant for life is not Jic\blE'

to 1 ,-.- :::>

upon him by the terms of the 1.im.i t:.E\t.iurl

......_.~ 49 ,_.tILeI •...I::::.. It!].:::. obl.i.qdtior)i:;:. as· in lifE!



tenancies as 1t is common in tenancies for years.

(c) Voluntary waste

·rhi~::. is doing that which ought not to be done.

d F~'::;t y··u.c t. i or. in

etc. by tenants, to the damage of the heir

of him in reversion or remainder is voluntary waste.

for life is liable

unless his interest was granted to him by an

(.:::'::-~E~ rn p "1::. i n C) him f rom 1 i.':OIbi]. .i "I":.y

Where there is such an exemption, the tenant 1S said to

II iITlpE.c;\chE\ble abc:rut

waste, the tenant is impeachable In pl'··<:~cticE~

he 1S c:rftenmade unimpeachable.

(d) Equitable waste

where a tenant for life was unimpeachable

waste, it was held inequitable to allow him to ruin the

property by wanton destruction.

injuncti.on t.hElt

a prudent man would not do in the management

property.52 The term applies to Elcts

a house of all its glass, doors, boards

pulli.ng down houses. These acts are of course,

voluntary waste, but are not relevant as such where the

tenant is unimpeachable. Equitable waste is therefore a



peculiarly fragrant branch of voluntary waste, which the

ordinary dispensation from waste will not excuse.

for life is liable

the document confirming his interest upon 1···1i If!

shows an intention to allow him to commlt It. It 1S not

",,·nouqhthat his interest has been glven to him without

of waste; he must show that it is

that he should be allowed to commit equitable as well as

practical significance of this covenant not to

c ornmi t; waste is that where the tenancy agreement m;::<.k(·?s

no provision for repairs the tenant is liable for

and must maintain the premises in the same condition in

which he took them, This covenant is implied by

H.I... .• tl. ::::;.;;:c t .i CJn lOBB (m) c.,,-nd thf!:?

J..'f.F'.fi.

55 k.L.A. defines the meaning of

in the context of the age, character and locality of the

Section 54 (d) of the k.L.A. where part

the building 1S leased or where a dwelling house J. :::.

leased furnished~ the obligation is confined to internal

only. Indeed, Section 53(c) k.L.A.

obligation for external repairs on the landlord.

lOBE! c)·f I.T.F'.(L

1c.:lflell ord due notice fails to make

\-"Ihich 15 responsible the tenant may make ,,-<.nd



deduct the expenses incurred from the rent.

[4] Obligation not to transfer, charge, sub-let or part

with possession of the premises without pt-ior written

consent of the landlord
( h)

transfer, charge, sub-let or part with the possession of

landlord, such consent will not however be

Section 62 (1) however does qualify Section 54(h) by

allowing sub-leasing of registered leases in cases where

there is no provision to the contrary in the agreement

covenant is however not implied in respect t.o

This is because Section 10HB ( .1 )

glves the tenant the riqht to transfer, mortgage or sub-

lE't i"'1 :.i. ~::. :.i. 1"'1 t.p 1''' e !:::. '1':. :::. t.I"'IP

howpvpr rplieve the

liabilities he is subject to under the lease.

[5] The lesee is under a covenant to permit the landlord
to view the conditions of the premises, this is

under Section 1088 (h) of thp I.T.P.A. and Section 54(f)

of t.h<:·::'H.L...{:I.

J i:;lnd 1ulr- d his agpnt must spek .~ .1 ..
e:\ t..

CJ i.\i i.niJ

otherwisp thpy will be liablp for trespass.
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[6] The tenant is also under an obligation to make good
any breach of agreement for which he is responsible. Two

conditions however must be satisfied here:

(a) The lessor must have given notice of the breach to

the lesee

(b) The notice must specify the time within which the

breach is to be remefdied. The covenant lS

under Section 54 (g) of the P.L.A. The I.T.P.A. on

the other hand is silent on this.

[7] The tenant is under an obligation to disclose the
following to the lessor:

(a) Any fact as to the nature or extent of the interest

which the lesee 1S about to take, which the lessor

is not aware of and which materially increases the
C7value of such interests.J~

(b) He must also disclose any attempt by third party to

impeach the lessor's title or otherwise encroach

upon the property.54

[8] The lesee is also under an implied covenant not to

erect on the premises except for agricultural purposes

any permanent structures without the landlords
ccconsent.JJ

[9] Finally the lesee is under implied covenant to put
the landlord into possession of the property at the
determination of the lease.56



2.4 REMEDIES FOR BREACH OF COVENANT:
[1] Landlord's remedies

landlord's chief remedy in cases of default

tenant to pay rent is to distrain for it.

for rent is however a common law remedy which in essence

consist of the riqht of the landlord exercisable without

to the court to enforce payment by

~::oE·llolnq(o?!nou(]hoof t:ohf?

In Kenya, the exercise of this riqht is now

requlated by the statute known as the Distress for Rent................... - - -~ __ _._ _.-

The Act in Section 3(1 qives the landlord or

bailiff on his behalf the right to enter

and

inclu.dinq those of a stranqer which are °found

recourse to the court. Certain conditions rnu~'.ot

I:;(:o?satisfied otherwise the distress v)oU 1.d hi:!

Distress must be levied between sunrise and

and not on Sundays

[ii] The reversion must be in the landlord at the

levy, that is to say, that thf? to

the landlord at the time of levying the distress.

Under Sections 16, 19 and 20 the followinq

exempt from seizure: qovernment property, qoods in

the law, goods delivered to



according to the tenant's trade, things ln the

actual use, perishables and linens, any goods bl=?lcjnc.Jinq

t.u a ludger ur an under-lessee, ln respect of ~'Jh.ic::h

thf:?·y'do not I::H:? Ion q t.o

tenant has been made tu the landlord or his agent.

Procedure for levying distress

tu Section 8 of the Limitatiun of Action...... _ .._._ - __ . ----_ _ _ _ .._-

c. r·· iflUS.tpr··ocE't:::d~··jit.hin ~::. :.i. >:

years of default. Where the rent is owing at the end of

six months, the landlord must destrain

in either case the reversion must still

.i r·, s.~till in

P C) ~::;::~,(.:.:~'::;:':~. .i C) n "

Ii:"1)"·,dlord ur his agent may not

etc. ln the premises. However, where t.ht"'0

remuved the chattels and hidden them elsewhere

landlord or his agent accompanied by a police officer of

rank above that of a sub-inspector may fulluw

within 30 days and break open any doors, windows etc to
C::'-"I

~::. (.:.~Ic: t.\ r I?:~' (.:.? 1'"', +r ')/..'_.1 7

(:.J
'.._' o ·f

f u rt.1··,er··to state that illegal distress is trespass

gives rise to an action for damages double the value of

the goods seized.61

a claim for damages illecJi:",l



lhe distress then becomes ~ trespass to the
plaintiff company's goods. An illegal distress
has always been a trespass and an action would
always lie. And where there is a trespass to
goods, though no actual damage results, the law
gives right to recover damages not limited to
actual damage sustained, but a right to recover
substantial damages even though there be no proof
o-f ae: tUE\ 1 1o s.ss" •

[b] Action for money

an alternative in cases of default to pay

t.hi::,:! may bring an action for recoverv

rent due. Where the landlord e~ercises this right even

though the judgement remains unsatisfied he loses hlS

th,=.\t

/ -;.-

Section 8 of Cap 2200 an action for rent

must .be commenced within 6 ._... c
t..t i clr· ·f 1'. ()rfl

date when the rent was last acknowledged to be due; l.e.

thE' t:..i. rfJC-::' to run from the date

[c] Action for damages

an action for damages. However :.tn

case of continuing breaches he may sue for an injunction

and where the breach is of a condition in the lease and

not merely a covenant, the landlord may sE'ek to e~ercise

his right of forfeiture.

If a landlord is entitled to forfeit a lease, he can

h.i.."';



entry on the land or by commencing an E:'t.C: t.ic)n

for possession. It is advisable for a landlord to

thfi! first method, for if any force is used, he may

criminally liable.64 Consequently, the normal method of

.1. '::;

u.nfi~qu.i\ioc::,:::<.l for possession, so that
r r.::

~·E:rr~\/.1. c €:? C) of t hF! 1 E't. te ,....C)J='{-?:! roo f-::', t(·:.~·:::~. t.o dE' -1::(-::: Y-iH i ri(:? t; h(:.·;: 1. ;..~a.";:-;'C.? " c· 1 f

\.Jndey'·the Kenyan law the tenant has only two

Jr· f:? In f:? d .i. (."::=.. :;~~ " The first remedy is an action for damages .i, f

the of thE" .imp liE·:·d

obligations; secondly t(;?n.::1nt

I''', :.i. fn

the landlord. All the above remedies were discussed in

CONCLUSION
Under the common law the landlord did not :.i.inp Iied:l.'y'

t; h~'~it the

common law also did not impose on the landlord any

to make repairs required to make or keep

suitable for the tenant's use.

In Kenya however the riqhts and obligations under a

lease are in qeneral set out in the agreement itself. T J:J. ,

the agreement is made under seal the parties are said to

If is not made under __ , 'ow _ ;

'::!) I:::! ,,-5.. L ,



theretore constitute either :ovenants Dr conditlons.

In a lease agreement, a breach of a condition wi. 1 1

automatically terminate the lease, whereas a breach of a

covenant may at times amount to a condition. It does not

h(;~ 1.P t.o t.o cl l:,E!I''''fii J..n 1:.:1''',(,:,

c:: C) I" , cl it, J, <:::'1"',

at liberty to make

1'''1;::\\, ,i 1",U 1'''l::'q El t..,d t: C) t j"t? t p Y' i'nj, nu :I U~l \' ll,::,E,d J, ;-", t j",F'

C) ·r tl',(":,, the ~"Ur- f'''c!ur',d .i n q
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CHAPTER THREE

TOWARDS A WARRANTY OF HABITABILITY IN THE KENYA
LANDLORD-TENANT LAW:

3:U INTRODUCTION:
I Ii Chapter two, we saw that when the precise

agreement between a landlord and a tenant have

E''.',,:.t.ab1i ,:".hE,d ell ..\E· of l.hF.:!

P\"0\/ .i '0; .i on :;;~I of

ur ural aqreement and of any .i rn p 1 .i, E'd

thF'.' question is huw those

cummun law positiun was t.hEIt.

a landlord or a tenant failed

carry out the terms of a tenancy was a suit. for

in appropriate cases for the

The courts WE're traditionally

+o

certain limited circumstances do the necessary

himself and deduct the cost from the rent.1

d :i. S;·C u ~o·~::.F! d in t.his.

essentially different. from t.hose dealt. with in

two. They are not. directly on t.hE:

a landlord-tenant y" F:~ 1E.'t.t.ion shi. P thE?

r"F! J. EIt.:i. on s.h:i. p L\ ~"·U r.i 1. 1'y'



creates, but on the enforcement of reasonable

of maintenance and repair in the public interest.

The Kenyan legislature has enacted various

this reqard in order to ensure decent

conditions and high quality of residential leases IrJhici"'f

are conducive for purposeful human existence,

core of our study in this chapter.

3:1 THE PUBLIC HEALTH ACT:
Historical background:

With the settlement of Europeans in Kenya, the urban

q row.ir.q .

't,hf::! poor natives were flooding .i rit.o

from the rural areas in the hope of getting

to increased interaction

layinq them open to spread of communicable diseases.

In rural areas, there was little general danger from

poor hygiene. Infectious diseases and poor hygiene were

reqarded as part of normal course of things, thouqh the

rural poor, who lived in very primitive conditions, were

most at risk. State interventiDn was directed

at the relieve of poverty rather than the improvement of

housing conditions and sanitation. In urban areas

been rather more attention to the provision of

sewerage facilities in large towns, and the more

L.c)c: .:::t 1. p rornoti.n q

101::'::i} improvement statutes so that they miqht c ortt.roI



.;:t.;::
.••.••.• 1

1C:iYDUt:. of new streets and

As more and more workers began to flock into the new

after independence

pu b 3.i r: and hygiene became

pressure to control these abuses was a

of the growth of the medical science on the cause of the

and of philanthropy and se I ·f +p ro t.o:'?C t. i c;n Dn

of

powers to deal with sewerage,

removal of nuisance and the cont.rol of

i:7Ind to regulate new buildings

a whole range of local bodies

established local authorities.

The first concentrated attempts to control standards

o f

J•••••••, It,·, ~::.tatE'c!

II t; hE' I r', d i c:\r', bE\ ::::i:'\ C'\ r .i ~":. .i n u r', <.::. c:\r', .i t C'\ I'" ./ C'\

== to be a constant menace to the health of
publlc and other parts of the town are In a
unsatisfactory condition. on the other hand
death rate is somewhat lower than might
~.:.:.,>~pc·:·?c: -1:: E' (j " "::~:

<::;.t.Elt.e

the
be

the legislatj.ve side, some regulations 'for"

preservation of public health was contained in a

of rules and ordinance issued by the commissioner.

important sort of rules were contained in the gazette of

June 1904, October 1905 and 1906.

ThE? 1904 ordinance represented a sort of Publ:.i..c



regulations with reqard to assessment of streets, roads,

bakeries, marlets, lodqinq houses, preservation of order

and many other matters.

Rules made under the 1904 ordinance regarded,

alia, sanitary disposal of rubbish, removal and disposal

of carcasses, dangerous buildings, removal of weeds and

filth, forbidding congestion of native slaughter

and infectious diseases.

to

maintain some minimum health standard in publlC P 1. i:"I C e<::,.•

For example, it did not allow a shop used as a

to be used for the purpose of human habitation
'1

~:; ~·~of.fn ('::.' t; .i iT! i:·~It ""1"

in 1921. fhe act was 50 detailed and cc)r",sc .1.C)U.5

of the tropical environment that it included

thf:? prevention and destruction of It.

imposed duties on persons not to allow to be

Dn their premises any collection of water in any

tub, water tank Dr other vessel. It c~I ~·C)

pDwers and duties to officers of the medical

ins.pE·ctiun

premises and penalties for destruction.

1921 ordinance is the precursor of the



I:::Pu b l :i r: HF'':-:! J L h {\ct. ! T \"',E' P r: e.\/ j ~:.:.t Dr·,~·i''! r i:.'~ i::! 1 rno~7.·t rE'P roel uc pc:!

in "I.:.he· (1c t..

PubJic HE':'c:!lth

that body of statutes, regulations and
precedpnts that havp for their purpose the
protection and promotion of individual and
COrOm1...ln:.i.. t·y' hi:::'i::11 t.I···," "c.

Thp authors of the constitution also saw a nppc:! for

a statute that would protect the public health as one of

public interest. Section 75 of the

o f pu b I .ic

ND property of any description shall be
compulsorily taken possession of and no interest
in or over property of any description shall bp
compulsorily acquired except where the following
conditions are satisfied taking of

;::1cqui':;.i.t.ic)r·,i~::;
pu h 1 .i c ~::.col '1' Eo'·t.V

nE~C ~?~:;:.!:-:> ,=:'i r- ./
... pub} j.c

in t.i··H7.?
\···,F·c:·I:I. t h" ..i r',"\":.E:' r: Eo'~,. t·. o f

Subsection (5) of Section 75 goes on to provide that

In circumstances where it 1S reasonahly
necessarv so to do because the property is ln
dangerous state or injurious to the health of

~lhU.m,::~nh(7.?in(]!;::,i::.nimEIl'o,.DI'-' plc.:'1nt.·oo.""

This pattern of piecemeal legislations initiated by

local authorities in private

suhsequently generalized for the use of all <:'IU t; hDlr
'it i E:':'~':·

has continued to he a feature of development of the law

in this sphere and accounts fDr SDmp Df the c:c::.mpIE·::·;.:i. t·/

of the system. Fur present purposes, it is sufficient to

f DC U ~:. attpntion Dn thuse aspects of the law which

survived till the present. day, notably the concept. of a

statutory nuisance and the rpgulatiuns of npw buildings.
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3:2 STATUTORY NUISANCE:
L.ur·'i] befure, the cuncept was develuped by t'led:.i. E:!\ia I

legal theories that while a man's home is his castle, an

andi.vidu a L: :". I···,.i !'::. cDuld

1S a classic example where it was helel that

l'thF~ PE·I'-':;.onwho 'f o roO his OI·'JnpU'-PO~"E?br-inq:; on I"',i'"
land and collects and keeps there anything likely
to do mischief if it escapes, must keep it in at
hi:::.F'E' r" i I ~ a r"scI .if I"',E' d C)F:' !;;:. n o t do!;;:. 0 , :i. :::. P..!:::..:!..i:i!L\.
.:t .,~~(;;.j:..~~. EI n =:.I.-'J E? ,- 0:'1 b 1 r:- 'f c! roO <::<:1. 1. t; hE' d <'.1 inc~iJ (00" VJ h i.c I"', i ,:; t; j''', Ff

natural consequences of the escape.

The usr:-sof a man's pri.vate property is unrE'stricteel

long as it doE'S not injure another

propr:-rty. Innumr:-rablr:-examples of this kind exist in the

f i E·:' 1 d Public Health espE'cially with regard tD

residential tenancies. Thus an individual property owner

hel!;;:. right to dispose of his sewage in

that hr:-may deem fit provided that it cannot actually or

potenti':;,}1y affect anothE'r. If he allows raw sewage +o

on the land of another, a

obviously occurred and thr:-health and the well being of

have been placed in jeopardy. This was

r iE' c::o q r', :.i. :;:: E·' d :.i. r, t; \",c' c [) rnino r', I EII;',I <.';\ !:::. + h f':! t. [) I'" t; .i.n gy.JJ;I.L~.sb33: ':L~.

The most relevant definition of a statutory nuisance

is that which covers:-

II i:~r"ly p r (':'::'rn :i. :::.e ~::. i r', !;;:. U c: I"', c'l ~::.t E\ t.E' c:\ ::;. t D be
p r"ej Lid .i c i Ei 1 t.o hf3!a 1 t.I···, 01'-' a riu i ::_;.:~.nc (=~II • 10
B L\t ..tJ}~::~__cJ..fi.J ..tE:~..t..·.U:.f~n t,.S;I.~~~~=.::.:/.~?.r~:_._s\_L.~:..c:! _..!:,~):!_:tg[~~:!.~:...t.f.L_._ 2.L\cl:~
~f~i~t..l·~.§~r.:=.~'-~.__...._.__s~.:=.?.... ~~::...S_~,!iij~..:\l!~1...t.i:..q.r.!..~~_.._..._i::IE~!.\:.L__._0_f:~.f.~~.~.c.~2.:i..t..~~_:1._....._.._._.?E~9_



5::i.\.t·!..:i iXUil): ..~":. . h.i~:'.P.t t.I:::' X;:.l}(:.::.t.·! ii~y~~:!.\~!~:\.~'i;:._._J:.q_ ..t/~:,:: I~..r.~.f.?:,.j..'=-.\.(::l.~i...~;...t~~\..l..
.t.~~I _i.:£\::?.~~LtJ::, (::::y~ <.:.I J:i.1·.~L~:..~~;,.5'.~!J.i::.L:[ E rnp h i:.i :;: . .i ';;; Ivl.i I' f:? J

Until recently this formulation was somewhat loosely

interpreted to cover virtually any kind of disrepair 1n

an DccupiE':cI

anything which could cause discomfort to occupants miqht

constitute a statutory nuisancE':.

(a) What constitutes nuisance under the Act?
hE':althof thE':peoplE':is largely the concern o f

medical prDfession, but many of the causes of .i l. 1-·-

are controllable by the E':ngineersand

who attend to the provisions of pure water, the

of refuse, the maintenance and cleansing of the

and roads and the sanitation and repair of houses.

its pursuit to quarantee hii~bitdi::) 1e

the Act deems the followinq to be nul"..::;I.nce

and are liable to be dealt with summarily undE':rthe Act:

Act provides that any dwelling or

part thereof which is or are of such construction Dr in

such a state or so situated or dirty or so verminous as

to be in the opinion of the medical officers of

or liable to favour t:hf:?

p rov .is.ion

cc)n of .i.rie d tC:J

d .i.. J. i:.ipid,::.'1tE·d, i 1
C) r-d e Y- •.. \. - ..

pDDI,

ditch, gutter, water course, sink, water tank,



privy tank. cess pit, sail

plpe, drain sewer, garbage receptacle, dustbin, a dung-

pit, refuse-pit, ash-pit manure heap Dr foul Dr in such

d way so situated Dr constructed as in the opinion CJf

medical officer of health to be offensive Dr to

.i n j I...l r" .i. C)I.J. ~~. +o

The Act also deems any nOMlOUS matter or waste water

flowing Dr discharqed from any premises whether situated

.i r'j t. C) t.hEi ~:::.:.i.dE:'

or any street water cDurse, irrigation

bed thereof not approved for the reception of

discharge as a nuisance.13

Any stable, cow-shed Dr other buildings Dr

'f or k(,::!('·?pin(J

situated, used Dr kept as to be

1S injurious Dr dangerous to health is

t.o

.irijU.I'" :i..ou;;::, Dr danqerous t.o the health of inmates .is

Dr defective in light.ing Dr ventilation

to

sat.isfaction of the medical officer will also be

to

public Dr other building which is so

cDn;:::.tr"uc:t.c,d" used Dr kept as to be unsafe Dr .i.ni Uf·· iOLl.s

to health. A wall which is

repair is unsafe and likely to injure the health of the

public.



plaintiff was the owner of a lock-up shop the

offendant the owner of the adjoining house, plaintiffs

The wall next to the plaintiff's shop

been in bad repair for some time, collapsed and

the shop. The defendant stated in evidence that the wall

good repair so far as he knew, but he not

A builder stated that two years before

he had examined the wall at

it then looked in a

It IOOIE" 1d .1 _
Lt.)

premises upon a highway become dangerous and therefore a

damage by their collapse, the occupier or the owner, if

not he knew or ought to have known thi':?

danger. The defendant was therefore liable in damage to

the duty of the landlord to make sure that

let are in reasonable and habitable condition.

In pu[:.lic:

fOI,OOE'COUr-°t.. ~ .h:1..-' I

°fuDtopC'lth

cDndition 01 the wall, which was due to li::!ck

:.f repair could have been ascertained by inspection. The



houses were let on weekly tenancies under oral agreement

t.o different tenants. No express provision was made .in

the agreement with regard to liabilities of repairs, but

from time to time carried out In

damages against the landlord, lt

in the absence of evidence or express

to the contrary, it was to be implied in the

a weekly tenancy which was silent on the

term that the premises let would be kept in a reasonable

and habitable condition by the landlord. The duty of the

In the present case was to see that

.::;\ :::~ reasonable care could 'j .j..

immaterial whether or not he had knowledge of the danger

collapsing and therefore he was liable tu

infant plaintiff in damages.

Th;:~ authurities have the power ':::.I.J.ch

premises to be cleansed and disinfected. It is his

t.o (J 1. ··./i~ the owner a notice in writing thi:::"

to

buildings. If the person served with such a notice fails

to comply with it, he shall be guilty of an offence and

liable to a fine. But in the case t.hE?

lc:md .: .J •.
..L l. t.D

the authority can with or without .1.. L. _
LI II::::

CDnsent enter, cleanse and disinfect. the place.

(bi Duties and powers bestowed on Public Health
officials and Health Authorities to prevent nuisances:



suffer a nUlsance or shall cause to exist on any land or

owned or occupied by him or of which he 1S

nuisance or other conditions liable t.o

injurious or dangerous to health.i8

It d u t..y'

;::'.1...\ t.h0 r·· .i.. t.·y'

practicable measures for maintaining its district at all

t.ilT!(·:·::'"::::, clean and sanitary conditions t.o

at law against any person causing or responsible for the

It shall also be t.he duty of every health

t.o take all lawful, necessary and reasonable practicable

for preventing or causlng to be prevented or

all conditions liable to be injurious or

Dangerous to healt.h ar1s1ng from erection or

of unhealthy dwellings or premlses on unhealt.hy sites or

on sltes of insufficient extent. or from over-crowding or

trom the construction, condit.ion or manner of use of any

any person causlng or responsible for the continuance of

such condition.20

aut.horit.ies have a statutory duty to

areas for statutory nUlsances under F'ub1.ic;

Health Act. In some areas particularly those

r··C'hi:'lb.i.l i 1::i:'lt. .1.Dn,

:.i. n ':::.p E.' c: t :.i. c.r·, are carried out. But local



c. 'f

public or tenants.

medical officer of health if satisfied

a nuisance shall serve a not..icE'· eln

...••••. 1-
.:.:(1.... L!! sufferance nuisance

Dr 15 continued. If the author t.lle

nuisance cannot be found. the notice shall be served on

the occupier or the owner 01 the dwelling requiring him

to remove it wlthin time specified in the notice and to

execute such work and do such thinqs as may be necessary

purpose and if the medical officer thinks is

desirable, specifying any work to be executed to prevent

a recurrence of the said nuisance.?!

it is clear that the nuisance does not arlse or continue

t.u

de:; .1.':::. t.o the

If t.C)

has been served as aforesaid fails tD C orn P 1.Y

uf the requirements theree:;fwithin

':::~.p t? C .i. of .i (.:;..'d ;! the medical officer of health shall cause



summons requlFinq the persons on whom the notice was

served tn appear before 23the court.

Where the nuisance proved is such as to render a

dwelling unfit for habitation, ln the judgement of the

court, the court may 1ssue a closing order that no rent

shall be due Dr payable by or on behalf of the occupier

of that dwelling in respect of the period in which the

closing order exist and on the court being satisfied

that it has been rendered fit for use as a dwelling and

from the date thereof such dwelling may be let Dr

habited. Not withstanding the closing order, however, if

the premises are again found to be unfit for habitation,

new proceedings can be brought to court.24

The health authorities Dr any of its officers, Dr

the medical officer of health Dr any sanitary inspector,

Dr, orl, the order of the magistrate, any police officer

of or above the rank of inspector, may enter any

building Dr premises for the purpose of examining as ~-LU

the existence of any nuisance therein at all reasonable

times and the health authority or any of its officers

may if necessary open up the ground of such premises and

cause the drains to be tested, Dr such other work to be

done as may be necessary for the effectual examination

of the said premises, provided that if no nuisanl.e is

found to exist, the local authority shall restore the

premises at its own 0C~~expense.

Where any such nuisance as 1S mentioned in Section

118 15 proved to exist with respect tn a dwelling and



thiEf c eH..if·· t. .1 ~::.

:i.';::.

situated that repairs to or alterations of the same are

not likely to remove the nuisance and make the

·f it. the court may order .; •• J •••••••
Ll it.:·!

t.o commence to demolish the dwelling
.J •• t .. _..
L J 1\::·.1

specified day, being at least one month from the date of

issuing the order, and to complete the demolition and to

the materials which comprised the same from

site before another specified day.26

c: C) 1.I. r· t:. shall give notice to the occupier

:.tn respect of which such an

be specified in such notice, and if any person fails to

premises after the date fixed except for the purpose of

demolition he shall be guilty of an offence.27

t'l.o\. 1"", .1. ~:::.t;e y. on the advice of the board, may

d u i; .i, (7! "_:; in

connexion with the carrying out and enforcement

on local authorities, magistrates, owners and others as

t.o e ...-

[: i::1 J inspection of land, dwelling, f C) I"·

the keeping of the same clean and

·f t··· [)ro nuisance and so as not .t. _..
LL.i the



'.. ' .,.... ,

.liCJlltinc.l

prevention of o~er-crowding

[c] the periodical cleansing and whitewashinq or

[)t.I·'·JE~t·- treatment of dwellings, and the

t:.hf':~

rubbish or refuse therefrom

[d] the drainaqe of land, streets, or p r'" (':'::'in .i, .:~:.~:.:.:.'::; ,

the disposal of offensive liquids and the removal

ubbish, refuse, manure and waste

Le] the c:lis:.t.r"ic:t

authority by that local authority (.-j.i.. t.h a.

i.nj u r .i..ou.~';

'--)c:r
1····(.::.~qt..ii. r··(.:~.j" .·:_L ..'

t···lc, ~"·J.it 1"1 .01 "j

control to become overgrown with bush

grass of such a nature as, In the opinion of the medical
....:.()

officer of health to be likely to habour mosquitoes.L
'

{\ J J. above measures are taken so as to

decent environmental ..•.t: : .1.•
I .L L

human habitation free from any condition that may render

it unmerchantable.

3:3 LOCAL AUTHORITIES BY-LAWS



Section 126A oT the Public Health Act empowe~s eve~y

Council and every Urban and Area C:c)u.n c: 5. J t.o

make by-laws if so required by the Minister for the time

for local government

of

following matters:-

(a) ( .i )

t.o u ';;E'ci

in the const~uction of the building.

( j .i. ) controlling the space i::<.bout

bu i 1 d :.i. r·1 cJ ~::. ; lighting and ventilation .... -':L.l i

buildings and the dimension of rooms intended for

human habitation.

(iii) for prohibiting the erection Dr use of

Dr movable building, whether

c)n or otherwise, and for prohibiting

restricting the use of tents or similar buildings

for business or dwelling purposes.

:L '../ ,.::\nd

C'C C up<::int; <:';. Cj -f any building in the

outbreak of fire.

( \:' ) for preventing the occupation of a

altered building until a certificate

fitness thereof for occupation or habitation has

been issued by such a local authority.

to compel owners to repair or d erno:l. :i. ~_".h

unsafe, dangerous or dilapidated buildings.



LiC;
\ ...•.~

(b) as regards works and fittings:-
( .i. for regulating sanitary conveniences

bu :.i. 1d i r't(J ::,. (irlcludinq t. j-··ff? _ ... c
L.I I

water and water from the roofs

+o

paving of courts, yards ops-n

i::H..\ i Idirt(J eO,.

and other means Tor the reception

'fC::OLl} in

bu. i 1d i n (.r~.. ::::0

No such by-law shall however be incc::onsistentwlth or

to any written law in force in the same

made under any other provisic::onuf Cap 242.

In Kenya the quality of the houses erected and built

in urban areas is guverned by various Acts, prominent of

the Public Health Act. This Act as. has

illustrated above is the main legal instrument regardinq

local authorities by-laws related to any matter that may

be construed as affecting the health of the public.

\A.I:i. -I::.h t.U

.irir: ludE'e=:. Publ ic:

Rules 1948 directly apply. With the E' ::.;c: E! P t .1.un

of detailed requirement for the provision of sanitation,

th(·:·: the Public: Health Act in

other conditions liable to be injurious or dangerous to



The legal instrument by which the provisions of the

Public Health Act is realised with regard to housing 1S

thE:: Hu i J di 1"", [J Code. The Code is

under Section 210 of

the minister may order

respect of any matter which a local authority has powers

to make under the Act or any other Act. In exercise of

these powers, the Minister for Local Government in

enactment of a Building C[)dE':':' ,

since been adopted by virtually all the councils.

1::)\..1 .i. J cl i 1"".' (:.1 Code is in effect supposed t.o

National Building Code, although it should be noted that

are adoptive and not mandatury. Though made under

Building Code appl1es throughout t:.he

but. } or: "" 1 <.i\U t.hur··.i t iE'C.". de) :I. UC Ei:l.

m o d .i. of .i. c:: ~:.,+ .iC) n '::;.:'!i

j U I"·i ~::.cl .i c: t i [)I .., •

FOt-·ifla3. building contrul uf housing development

01'· :.i..q :.i.. 1"""1<'). 1. 1·/ in Europe at the end ..... £1....11 :I.'7th

tu c. urnbi::l+ •••••••••• 1
crt J f \oj

later, public health dangers created by sanitary Li.vi.n q

cunditiuns uf the uver-cruwded urbi::lnpoor as i::Iresult of

Industrial Revolution.

the early Public Health Acts were burn.



objective was to prohibit and requlate

which may pose a danger to the health of the public. The

either from the wells, stand pi pE'~:::.

t.o

human wastes and refuse had to be collected and disposed

.in

cootro l ~::. extended to cover the construction

i::)uildinq·:.;+o ~;l:c:;bil.i, t.y ,

minimum level of lighting and ventilation.

the advent of colonialism, the standards

imported into Kenya. However, the most strictly

were and still arE' embodied in

:.L + ~::. b·y-···plr·C!c:!\.\ct;. t.he C::Dc:iF!!.

Historically, the pre-eminence of the Public Health Acts

and their creatiDn tD protect the public from contagious
_ 1 1
~:.i J. J.

lhe early buildinq regulations settinq up the

construction for urban houses were first modeled on

British regulations.

(c) Functions of a Building Code

COdE' t.o

:i. :I. 1 u ~::.·t.r··E\ t. :.i. [) ;--.J

this function has been given by Rinal B. I···IF'

" .::t r-F' <:\ ~::. \-' ':::. t ernE\ t .i c CD I 1 E'C t .i.or. of h·y' -···1E\~'J"=.
arranged so as to avoid inconsistency and
ambiguity in their specific technical
requirements and directives. They are established



t. C) E·::r'~~::o\J r" (::::' t·. h F' ~)L~Lr] .i c: t"'fE: E:'{ It. i'''i ~::.E~of E·:'t ''1' i:0

:\ r'J d ~"JE·::: 1 'f c~ rOOE-:' of
the population (sic) with respect to design
construction and alteration of buildings by
provision of appropriate minimum standards. They
cover regulations that pertain to the efficient
and effective application of the Code and
requirements concerning the use and occupancy,
structural design, materials, building service,
p lII inh·j r··o c:c)n~::.t; r·uc+ .i on ~:.c<.·fF'ty rne ..., r-: \ Ij·-·rH·· ,:;-(r·,d
~;;:.p.;.:,;,c: .i.. :~~.i.•:~~:.' r- Fe:qui J". F: in E' n + '::; .1' C) r··· h 0 u ss .i r·, CJ • ::::;:2 :.<:. :.". ... .:... :..

Bu.1. ldir.q to t.hp

nechanical inteqrity of new c:onstruction lncluding

criticisms that have bepn leveled

Building Code are not t.argeted at its primary intent.ions

i.e. ensuring safety of buildings for human

The Code has workpd fairly well in this regard.

it to t.hF.:! Cudp

increases construction costs and this limits thp

of housing, particularly luw-cust huusing.

In Kenya, another important criticism has been

and thus not suited t.o uur local needs.

meant that the local ubjectives set out

policy has been hampered with in achieving ,1 t:,'5

Building Code originated as a

the common law nuisance concppt.. This madp t.he Building

cude vague tu some extent. This is because there 1S nu

agreed upon definition for such kpy tprms

.in ll~~::,al-:Eo:,o (:c)r·,cl,it:.ic)r'J"!t ].r·f "nc)c::rd



the fact that the Code 1S f~equently subjected t.o

t.o

pc,licy

council officials (local authorities). This has in
...... c
L' J ,1r',

problem of housinq .

..::.: 4 THE RENT RESTR I CT I ON ACT:

Brief mention should also be made of the <':id d i, t:, i or: i::..l

.f .• 1._ .. _
1... I Ii:.:~ landlords to ensure that the house is ri t;

at the start of the .i ~:,

in that state throughout. But the Act
_ .. 1..
~::tI...

·':I'r.::

r" ':'':"2 n 1.':. ~:; If -,.:' \.,1

tD qUii'll i t,'y' of

residential tenancies, the Act provides as follows:-
( :.i. that an order for the recovery of

Df any premises or for the ejectment of a

be made if the tenant, C) 1'"

\.','.it.l:hi in , h.;~".,; (Juilty

is. -t.e:)

adjo:::oininqC)C C \J JJ.i e r'-::.-:., cur',",; .ic ted o'f

using the premises or allowing the premises to be

·r ()j'- an immoral or illegal purpuse

conditions of the premises have in the opinion of

the Tribunal, deteriorated owing to acts of waste

or the neglect or default of the



(i i .i -f

nU.mbE'I···

t 1'" j" hU.n;).1 t.o

+o

premises or to the neighbours.37

Section 26 of the Act states that In "\":.I"J\:-:·:'

absence of any provision to the contrary in the contract

for the purpose of this Act :.i. -1::.

t.:C)

premises to maintain and keep the premises in a state of

structural repair and in a condition suitable

it t.o

of the tenant of any premises, other than

to maintain the premises t.!"·JP

commencement of the tpnancv fair wear and tear,

from irresistible force and structural

for which the landlord is liable pxppcted.

Th(·:·:-:, ... " .
~:.iJ. -:::~C) pr ot.E'C-!.:.~::. t.h(·::.'

i.e. a situation where the landlord

t·...·} c:t t. f::~;--~

tenants however do not know their rights or

bF::.'n (.:::-! of .i t:. ':~'; t.hp



r ·-.1:::
-? \..1

Restriction Act, as envisaged by the housing POI1CY.

Not withstanding the above observations, it has been

observed that the provisions of the Act infact tends to

the landlords rather than the tenants. .i ~::.

because, the Act gives so much powers to the landlord to

evict the tenant or increase the rent. What the landlord

has to conform to is only the requirement as to n o+ ,ic(:::.· u

Indeed many landlords utilise the provisions of the Act

to circumvent the spirit and purpose of the legislation.

Fot··· instance, Section 14 has been used by the

to 1c.::,q .:::, J 1/ evict their tenants who

possession for their use.

possession of the

landlord gives them to new tenants at an

r E!r', t:.
::::;C) led

to it beinq used as a tool of oppresslon by the landlord

rather than a shield of protection by the tenant.

Rent Restriction Act cannot succeed ln a vaccum, as

" t.I··H::·:'

legislation is half-hearted because it does not seek to

dE':c:i 1 the root cause of thE':problems it to

s ol \/t: .. Why are there excesses? Why is there housin'~

This lE':gislationaims at curbing the e-f'1' PC t:.

thE:-

shortage which explains why the legislation 1S violated

\.'!ith ... With acutE':urban



the Rent Restriction Act in consequence of the

to r:c)n+ ro l of the landlord and +o the

premises that are fit for habitation has

to achieve it~ objective. The hardest hit group has been

low income earners who neither have

cloud nor the knowledge of the leqal machinery

in realising the advantages of protection offered by the

Apart from the above factors, the low income

in the urban areas reside in areas which are

( ,,:.J urn':::· )

the Act from the overwhelming power of

3:!:, CONCLUS I ON

TI",i''.;;.chapter completes our discussion on the .i cl ei:':( 1

residential tenancies and

h.i C! j'! J :.i. (:1h t; E,d

certain obligations both on the landlord and the

in order to ensure decent residential tenancies and some

in



.I .. L .
l. I It-:: efforts of the government in

these statutes i~ laudable, .i. t.

issue of the low income tenants By their provisions, it

Acts were qeared towards -I::.hf:'?

class and other classes who have

to activate the legal processes anticipated by the Acts.

next chapter will layout t_hE-:'

which have been found imperative In order to address the

several reforms and

been put forward to enable the policy to adequately deal
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CHAPTER FOUR
RECOMMENDATIONS AND CONCLUSIONS
4.0: Recommendations

existence and operation of

bot.h C:1.nd

increase daily. This is a symptom of the housing problem

1...lndou.bi.":E'd1···./could be attributed to lack

of the law, in this respect

There is need for standard to be valid year by year.

n o+ bui Id("1I'-'''> hli th

provisions but the building officials

rn(:;':'f-?i.":. \.-'..lj..th mi:).ndat.orv cod.,:?

him

standards before the council to exercise the power under

of

.it; .i. t.·:;:,

appI :.i.cc.tion In effect efforts '-fiLl ::~.t.

concentrated not only on mere provlslon of models in the

code but also in ensurinq that they are such that

are easily capable of enforcement.

backings provided to the code .i t;":::-

court process are not

most there is need for clarity. Clarity in the sense of

5. i in r:' 3. .i. r; :.i. t.·y' ': .i 1''', t E:,1 :I i (:! i b :.i. I :.i. +v , straightforwardness.

is not only valid for those who apply the



! i,l
-'.J ..'

)I..t t

·.hr:·:- :ode' tD

professionals but also to

··ur··""l·re)} k ,

It. been sUQgest.ed that each :I.oc",!1

authority should codify its own by-laws and the adoption

=ode be abandoned.3

thF~

Kenyan concept of what const.itut.es adequate housing. The

provisions of t.he code that unnecessarily increases the

of constructing "" house In urban areas

be deleted. In amendlng the cDde, the government s:.hould

commission a study on the low-income housing. This will

be with the view of arriving at what can be adopted ""5
hC) 1,). ~:::,E.' !f which is both durable and \.•,I:.i.. t; 1···1.1. r·1

1 .imi -L.s:. o f

also be amended to reflect this suggested position.

t.hE·

government should seek to harness the resources that are

putt in constructing the structures. This could end u.p

an appropri""te solution to the poor

prov i d i!:~
.1.... -
Lt.) c::.uc::h

bui 1 dine:)

th.;::•.t;

P 1'.. C)···lE?;'·· b i c:\ 1 3../ killir·lcJ

with one stone. The government should also



J O'?

titlE" t.o t.hat.

+o

~:;C) it. t.o <::'pt.]' y

the government's effort in the provision

housing for low-income earners. With the increased stock

it. "I: hE'

t."! .1. .I. 1

prov .i '".:.i on ~::.o f RE'nt RestrictiDn Act +o 'full'!'

enfD,"·cFi·d.

+o t.o

especially to the low-incomE' groups. WhilE' thE' rights of

t ,,..ii;\ fn in (.,::,t:. t;E'd ,

tE'riCin+ should be given adequate security of in

thE' pr-ot.i:'1Ct.::::df r orn

of rent and eviction. The populace ~::.I·fC'UI d

I::hE? respective riqhts i.n D.

CCin only operate if the is nut

und.-:::.·r-the fear of eviction by the landlord, because

The government has realised the shortcomings of the

Act.'".;. on housing. Thus In



J () ..:~

'-7

Act' (By-laws). To a larqe extent,
instruments have become major obstacles to
eli:·::'···,..'c:' I c'i:)/'iH-,:'i""! + i \"'! t·. hf:':' c C)\..lI'''l '1":.r'"y' II •

t. r'if.7!~c..E'

1'-<:'1 pi d

This realisation augurs well for the housing

especially the low-income housing. It is hoped that the

above declaration does not become a mere platitude, but

a prelude to a comprehensive reformation of the

shortage in urban areas.

The recent shift in landlord-tenant law reflect more

an increased consumer consciousness.

IHc::.dp 1.

Ln div.iclue Lss simply do not want to spend i"lcilq iJ 1 .i I"! q

E, -1::. t. h E~ r .i ~::.k. of d :.i. '=c.. Y" L.\ ):::, t..1.1"1 i~i

desirable transaction for both parties. Landlords do not

individually negotiated agreements. Nor would

.i.. nd .i v .i. d 1...\ "i. 1 tenant necessarily fair better even if

clause were carefully negotiated. The lpase agrepments

t.hF! other form contracts are pi:?r" c: i2 .i \'C.,cj

unf Eli t'" lac:k.

a biI .it.v ,

of

way of handling problems of unE'qui::"ll

power proceeds from the assumption that the free

is basically sound, but needs occasional ~::.ho j" :1. ng

This, is what usually lies behind C()nCE'pt.

unconscionability. C) f

bargaining irregularity is admitt.ed and redressed elther

invalidating the agreement or providing
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party both with more information in the hope that he can

protect himself. The second way of dealing with publi.c

complaints about the unfairness of many form leases has

been through legislation. Both judicial and legislative

processes are cumbersome expensive and peacemeal.

How then are form aqreements to become One

alternative would be for a more direct intervention by

the government, not just throuqh legislation such as

rent control laws or laws mandatinq habitability but bv

placing a qovernment administrator within every private

bargaining session between employer and employee, buyer

and seller, or landlord and tenant. The shortcominqs ot

this sort of solutions are clear enough. But iust what

alternatives are there to the model of free market

negotiations than wholesome governmental intervention.

Each year new residential construction amounts

less than three per cent of the housinq sto!:k. Each year

only one fifth of households change their residence.8

Thus the character of the housing stock and residential

patterns evolve gradually, several years are required

for ordinary market forces to correct hosing shortaqes

or deficiencies. These forces include new constructions,

improvement or deteriorating ot existing units,

conversion of real property to or from residential use,

splitting or consolidating existing housing units, and

filtering.

If market forces work quickly and efficiently,



problems due to population movement

shifts do not persist. Tenants move, owners alter

and channe rent and maladjustment quickly vanish. On the

other hand, if the forces work slowly and

problems persist, public action might be j u ::::.t. .i '-j' i E:' d

to adjustments. Such actions

efforts to lncrease the housinn stock, in order to raise

rates and thereby

t.o

improvements. Little solid information

speed at which the housing i:·,d iu'·~.!.',.:. t.o

changes in housing demands in Kenya. The kind ~f publ:i.c

.i f any, that is necessary to deal

changes in demand 1S thus difficult to choose.

major nationally supported

pub 1..i C

and local governments have c: [) .....

operating in the programme for more than three

The number of public house residents is about one tE"r·,t.!···'

.l.L_ ....
L! Ii::.:' poor, but not all public

P()()t'" actual and prospE"ctive tenants
.1- .. ~I... i.,) renard public housing as a better buy hOLts.ir·lL)

available to thE"m on the freE" markE"t. Most projects have

low vacancy rates and long waiting hours

pu I:::.} .i t; :.1. inii. (J E:: -!::.I"'F

heterogenous architecture, tenant population, management

of public housing. Despite i. t.~:..;



public: ,::)C) 1it :.i.. c .:'<.1

and in recent years construction of pu I:::. J .i c

has accelerated. As a panacea to

in this area of the la, it is suggested that

tenants can come together pool resources and form a co-

possible exploitation by the private landlords.

Beyond possibly psychological satisfaction, that the

urban dwelling tenant-shareholder may derive from owning

his own home. there are slgnlficant advantages to owning

a co-operative apartment notably; Firstly, as a tenant-

thl:':'

possesslon and therefore will have the riqht to continue

to his apartment as long as he wishes without

t.o

any right he may have t.o refuse to

shareholder may reside in his apartment. for many

or even for his lifetime, it becomes financially prudent

and ot.herwise desirable for him to make improvement.s and

to his home that he would nut

.i.. n a rental lease. The annual ( iH.;':i.i. n t".E.'n ~::tnc (,::'1

tenant-shareholder

the proport.ionate share of act.ual

expenses necessary to maintain and impruve the building.

in a co-operative



stable. Tenant-shareholders tend to move less frequently

irl

because co-operatives are better maintained,

can adopt to each tenant-shareholder's particular

and the building will be operated in the manner d E~::::. .i ,....E:' :;

.1.n

with the ideas of a non-residential landlord-investor.

4.1: CONCLUSION
In

to discuss the conditions E.:.., ..··t::'

.impliE'd

that the government has adopted t.o

decent housing quality that arE' cDnducive fDr

human existence. In Chapter one, we were able to discuss

po~"..i -Lion that rE'iqned supreme at

pr: .i r"lc :i. p J E·:' • Hc:,y";:,:,:, t; ~"'IE:I d .id

impliedly warrant that the leased premises were suitable

c:!qr·"].cuJ.t:.ul'-dl~

residential, commercial Dr industrial H(·?nCE' t.hF: t.E'n,::\nt

CDuld riot

recovery of damagE'S in tort or as a defence to an action

by the landlord for unpaid rent

not suitable for the tenant's use in the absence of an

express warranty of fitness.

v"li t.h t.iine

.i r", d u ',:. "1":.r- .i ii:! I



J.. J...•••.
L fit.':.'

1 and 3.D rd '-' + E,'i" , c:1 r-, t E' ::-;c F:p t; .i c)n~::.

mitig,'-"Itc.::.1_1 .... _.
f... J J I::.~

that the landlords were t.o j",C)

implied duties to repair and supply services. The courts

entirely away from the

respf:?ct tu To

this development reflected in the law governing

landlord and tenant relations. The common law t.hf.-'!I'''E'·''0 ("E'

made pEl t·· t·_ i E\ J c:on tr-' i bu t. ion

of I·"j.,:,\bi-I::.i:;I.I:::..1.l.i tv .in

1E,tt i ,",<] <:::. , thY"OUIJI"',

of implied conditions in certain kinc1~,;

with the qradual extension of the

relating to nuisance and neqliqence. We finally saw that

at common Jaw, the tenant's riqhts in respect to quality

of h i.ss accommodation were vitally dependent upon his

ability to secure an adequate and effective remedy

which occurred in consequence of default () f

for breach of the covenant remedy for termination,

withholding and abatement remedy pf self-help etc

In twp we discussed the

:i_i'np:l. y Y-E'c.::.i der! t .i a},

tf?ne:inC .i (·::f<::; " :I. ,;".t···,1 I'" (.? in 0.'_i ,..',E'd

fetherd to the common law principles and has been forced

th;---DU.qh



and fragmented lnltiatives of the statute

also saw that there are certain conditions that

the existence of a lease and

Such conditions include the presence of an intention to

r· i (.:.:II-·,t. o f .1.. ....
Lt)

of the leased premises.

the nature of rights and obligations o f

a valid tenancy and

v-le 0'11. sso .in P ",I ~:. ~;..1. n(] ,

for the transfer of the leased

the third parties. Our discussion in this chapter

a cursory glance of the remedies which the

()Of implied conditions, examples of '3uch

include distress for rent, action for money and

t.hi:.'ltthe landlord can bring a suit to recover

law in Kenya also on t:.hE·:'

tenant can alternatively repudiate the agreement between

him and the landlord.

In Chapter three our main aim was directed

general question tendered at the introductory

the question whether there is a need towards a
._ ..c
1..-'1



."1.. to

rnf) d E? I ~::.

bot.h

quantity housing. We have viewed the varlOUS instruments

used in providing the same questiuning efficacy and the

problems they are faced with,

three is basically descriptive and prescriptive analysis

of hou~;;inq pol icy' .i rn p 1. E~iliE~rlta t. .i on

illustrate nuthing but the fact that law supplemented by

other modes of implementatiun can be aptly used l..n

development of both society and man's status as well. It

1~~.. ::j

reduce the degree of national housing problem.

In Chapter three we therefore discussed the measures

that the government has adopted to ensure decent housing

units that are fit for human accommodation. What emerqed

a special legislation, has a .in

setting the standards which have enhanced the quality of

foreiqn impurts from the United I<:.i.nqdc!ifi •

cod(.:.~i'::::. above must squatter housinq

~'..Ih.i tee! pu~:.~::.ibi 3. it.}'
.:?for all. The cude which was intended to be



post colonial independent plan thus does not really seem

and is dependent on the assumption,

approaches and concEpts brought along by various foreign

Apart from increasing the cost we have seen that the

does not conform to the idea of

The shortcomings of

h .i..cJ h 1 .J. q ,.',t.(,·~d with the view of showing how

the financial implications of building and maintaining a

house in urban areas.

statutory instrument discussed :.!. r)

the Rent Restriction Act. fhlS was...__ .._,- _ _ .._ -

view of showing how inadequate the Act is in

t.hf=:; tenants especially the low-income tenants.

a. PC)·::;.i. t; .i c'n t.o

summon its protective shield. Moreover, it was seen that

t.he

getting any remedy from it In the context of

hou.'::.inq we saw that the Act

iHUC j"., people will be more willing t.o

rented premises rather than enforce their rights because

of the risk of eviction.

It was in view of the latent and apparent defects in

th(='o

t.o

that the government can adopt so as t.o



the weaknesses inherent ln

committed to market

resources might intervene in the housing market in order

d.ir·E·:'C t J v t.t)

lmperfections in the functioning of housing markets. It

might also wish to offset the consequences 07 fiscal and

monetary policies in the building sector.

markets are extremely vague.

:.i.":'.

hi:.~I"·d +o .now which policies

their stated goals. Housing laws may for example attempt

to corit.roI t.!··le of

welfare or to limit the dangers

~;:.C)

it is impossible to know whether

about betLer housing the middle class or

the rich - or even impro~e methods of production. It has

been argued that housing laws designed to ensure

t.h~:·~ .1.. I..... ~
1...1 ;!::.:'

-1::.0 [)C c: \..\ p'y

to use money saved on

other things as better Dr more food.

Public .1 ..••..1...1....1



to solve particular problems. Once th(·:?

.j.-i ..::.

compliance, cost, delay ln

""JJ

of these costs is unknown. Unfortunately .1. i. .
L 1 it·.::

i:)I ...I.t vague reasons why <"C t. .i ori s

functioning of the

little guidance in selectinq among alternative policies.
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