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CHAPTER 1
1.0 INTRODUCTION

1.1 Background

United Nations Environmental Programme (UNEP) defia Green Economy as one that results
“in improved human well-being and social equity,ibsignificantly reducing environmental
risks and ecological scarcitie§’lt is a low-carbon, resource efficient, and sdgiahclusive
economy, where income and employment are driverpllylic and private investments that
reduce carbon emissions and pollution, enhanceggraerd resource efficiency, and prevent the

loss of biodiversity and ecosystem servites.

Green Economy is characterized by (a) respect lorgtary boundaries or ecological limits or
scarcity (b) low carbon emissions (c) Protectiomiodiversity and ecosystems (d) resource and
energy efficiency, (e) creation of decent work ameen jobs, (f) facilitation of education and
skills development (g) equity, fairness and jusilog poverty reduction, social protection and
access to essential services (i) inclusivity, da@og participation, accountability, transparency
() innovation and technology transfer (k) Intdination of externalities (I) and sustained

economic growth

The outcome document of Rio+20 “The Future We Wasitined by the highest representatives
of countries throughout the world at the United iblas Conference held in Rio de Janeiro in
2012, lays the foundation for Green Economy as ohé¢he important tools available for

achieving sustainable development and poverty eatidn’

It acknowledges that to transition successfullyat®&reen Economy, Governments must put in
place adequate and favourable enabling conditidinese conditions include ensuring that

Government investment and spending targets ardastimaulate sustainable management and

! United Nations Environmental Programme (UNEP) @0lowards a Green Economy ; Pathways to Sustaraévelopment
and Poverty Eradication; Pp16

2 |bid Pp. 17

3 United Nations Economic Commission for Europe @0G&reen Economy ;Online:
http://www.unece.org/greeneconomywelcome/what-dgesn-economy-mean.html

4 United Nations Environmental Programme (UNEP) @®esolution adopted by the General Assembly dhigly 2012: The
Future We Want



utilization of economic sectors, establishing sovegulatory frameworks, limiting spending in
areas that deplete natural resources, employingstaxd market based instruments to shift
consumer preference and promote green investmehinmovation and investing in capacity

building and training.

It is anticipated that should Governments put #cplthese enabling conditions in the specified
natural resource sectors, there would be increasmmss to services and infrastructure,
alleviation of poverty, overall improvement in thaality of life and protected ecosystems. For
instance, by increasing investment in natural asHeit are used by the poor to earn their
livelihoods, the shift towards a Green Economy @cbka livelihoods in many low-income areas.
A good example of this comes from India’s NatioRalral Employment Guarantee Act 2006.
This is a social protection and livelihood secustheme for the rural poor that invests in the
preservation and restoration of natural capitatakes the form of a public works programme
guaranteeing at least 100 days of paid work per tgeavery household who wants to volunteer
an adult member. The scheme has grown fourfoldesitscinception and investment last year
amounted to over 8 billion US Dollars, creating iBidn workdays and benefiting 59 million
households. About 84% of this investment goes iméder conservation, irrigation and land
development. The benefits derived from such a pt@e therefore three fold, (i) Environmental

conservation (ii) job creation and (iii) economevelopment.

Secondly, Governments may adopt innovative finandhat targets renewable energy as
opposed to fossil fuel. This transition has theeptil of making significant contribution to

improving living standards and health in low-incoareas, particularly in off-grid situations. A

case in point here would be the “Grameen ShaktiBahgladesh which was founded in 1996
and is currently one of the fastest growing ruraddd companies in the field of renewable
energy in the world. Grameen Shakti provides s@tlits through different financial packages to
make solar home systems (SHS) available and afiteda rural populations. By the end of
2009 more than 320,000 SHSs had been installedddition to biogas plants and improved

cooking stoves. The improved cooking stoves andds@rogrammes contribute to the reduction

>United Nations Environmental Programme (UNEP) (J0ldwards a Green Economy ; Pathways to Sustainable
Development and Poverty Eradication; Pp. 22



of the use of biomass and in turn decrease indobutn, while biogas technology further
helps with sustainable waste management. Grameggtigims to install over 1 million SHS by

2015, while also providing the necessary mainteaathereby generating local employment.

1.2 Statement of the problem

Since attaining political independence in 1963, y&ehas been grappling with the persistent
problem of unbalanced regional development. Througtous policies and interventions, the
Government has tried to reverse the discriminagiffects of colonial policies that had created
wide disparities and imbalances between regionsventer, after decades of experimenting with
different economic and social policies, regionapdirities and imbalances in economic, social

and political development still persist.

Disparities manifest on different levéls;

I. disparity in economic diversity and activities aliwas economic development
infrastructure (number and types of institutionspreomic activities, size of credits and
deposits, and a notable difference in the age tstr@igndicating migration of labour to
the capital).

ii.  disparity in human development levels on the bakethnicity, class, region, gender, age
and disabilities, e.g. literacy levels, school émenmt. This disparity will have a
significant future impact on productive capacitylaiversity of economic activities.

iii. disparity in social structure and living conditiortsetween and among Kenyan
communities especially in terms of income levelgrcpntage of the poor, and
distribution of social infrastructure.

Iv.  disparity in political representation and parti¢ipa in decision-making processes and

generalized access to and use of political ressurce

The CoK provides a solid legal and institutionanfrework for redressing these disparities. It
does this through its rights-based approach to ldpueent, where everyone is entitled to

®Friedrich-Ebert-Stiftung,  (2012) Regional Dispaiti and Marginalisation in  Kenya; Online;http://wfes.
kenya.org/media/publications/2013/Regional%20Disiesf020Book. pdf



development as a right and recognizes the enviraharg its natural resources as a key driver

in this respect.

With the coming into place of the Constitutionh#s also become clear that policy makers need
to adopt different approaches to development anénpyp eradication, thus making the transition
to a socially inclusive Green Economy is justifealNatural resource sectors such as agriculture,
forestry and tourism are the key sectors contmigutto our national income with poor
households relying disproportionately on them faitt livelihoods and income. For this reason,
the poor are more vulnerable to natural disastech as droughts and floods and to the ongoing
impacts of climate change. At the same time, onaihe hand Kenyan counties are generally
characterized by low-levels of carbon emissions eeldtively low investments in polluting
technologies. On the other hand, because most mydfes are poor, they are more dependent on
natural resources. For this reason, reforms thdtice environmental risks and ecological
scarcities are critical to improving human wellfggiand social equity and ensuring overall

socio-economic development.

With the advent of devolution, it is now pertingatexamine what policy and legal approaches
may be adopted by County Governments so that theydeliver development that does not only
focus on the environment and the economy but dpwsdmt that is just, equitable and socially
inclusive® Making the transition to a socially inclusive @ne Economy offers County

Governments such an opportunity.

" Article 43 of the CoK provides that;(1) Every pemshas the right—a) to the highest attainable standard of healthclvhi
includes the right to health care services, inelgdieproductive health careh)(to accessible and adequate housing, and to
reasonable standards of sanitatian);t¢ be free from hunger, and to have adequate é@tceptable qualitydf to clean and
safe water in adequate quantities; (e) to socialrity; and {) to education. (2) A person shall not be denieérgency medical
treatment. (3) The State shall provide appropreteial security to persons who are unable to suppemselves and their
dependants.

Under Article 10 of the CoK, national values anihpples of governance are outlined. These valuesminciples bind all
State organs, State officers, public officers alhgpersons whenever any of thea) @pplies or interprets this Constitutior{b)
enacts, applies or interprets any law;) @) makes or implements public policy decisions ardude Sustainable Development.

®Devolution, which is also referred to as democrdécentralization, is an internal arrangement ghats target
entities near-autonomous rights, ideally embeddetllegislative framework specifying relations amdine
periphery entities, as well as between these estithd the central government.



1.3 Limitations

This thesis does not discuss the various laws ticipe that have been put in place by the
previous regimes with the aim of addressing exolusinequitable distribution of resources,
marginasation or discrimination of any kind thadfselevance to this study.

Secondly, while the Green Economy is also concemigldl ensuring low-carbon and resource
efficiency in societies, this paper focuses onsthaal dimensions of Green Economy. The social
dimensions of Green Economy are premised on theratahding that economic development
must take place within the context of what natuae tolerate, and ensure a fair distribution of
resources between people, between men and womepeaimden generations. Social dimension
of Green Economyare therefore associated with yqeuality, livelihood security, social

protection and empowerment and are often addrasseatms of green jobs and the kinds of
education/retraining, social safety-nets and sadialogue required to facilitate the transition,

with poverty eradication being an inevitable outeoitom this transition.

1.4 Hypothesis

This research is based on the argument that tha\ael/system of Government as established in
Kenya presents an opportunity for enhancing pragresvards a socially inclusive Green
Economy in Kenya. This can be achieved through deeelopment and implementation of

appropriate laws and policies by County Governments

This argument is based on three factors; firsthgré has been an increased resolve to align
economic development with environmental and socansiderations, following the
constitutionalizationof sustainable development. Secondly, throughbetQ@onstitution, great
emphasis has been placed on the inclusion andabtpitreatment of persons from every corner
of the nation and responsibilities placed on pessamd institutions to ensure such inclusion.
Through the devolved system of Government, effamsed at reforming institutional structures
to ensure effective implementation of socially ustve Green Economy policies and

development of suitable laws have been bolstergdifsiantly and the necessary resources

°European Parliament -Committee on Women’s RightsGender Equality (2009) Plenary sitting on tHe af women in the
Green Economy (2012/2035)



which can facilitate the implementation of GreemBmmy projects, programmes and processes
have been allocated. Thirdly, through a raft oflggovisions, it is anticipated that there shall b
expanded involvement and awareness among the neifizen political, socio-economic and

governance affairs both at the county and at thieme level.

1.5 Significance of the study

This paper is intended to be a conceptual resauaterial for law and policy makers to examine
how County Government mandates, powers, functioisrasources can be structured to scale
up Green Economy within the counties. Through aeggnoverview of the concept of Green
Economy vis-a-vis the concept of devolution, thpgrademonstrate the inter-linkages that exist
between the two concepts and how these linkagesssiat policy makers end discriminatory,
inequitable and socially exclusive practices in ¢benties. The thesis also highlights emerging
principles, trends and best practices in the fofna ¢egal drafters’ and policy makers’ guide
from other countries while paying special attentiorareas that are likely to exacerbate existing
inequalities with a view to forewarn legal draftersd policy makers about trends that may make

the Green Economy inequitable.

1.6 Theoretical Framework

This study is based on the concept of Green Econ@ngen Economy, as shall be discussed
elsewhere in this paper, does not replace suslaidabvelopment, “.but there is now a growing
recognition that achieving sustainability rests abh entirely on getting the economy right
Thus the Rio Outcome document clearly states ttiaré are different approaches, visions,
models and tools available to each country, in adaace with its national circumstances and
priorities, to achieve sustainable developmenttsntiiree dimensions which is our overarching
goal. In this regard, we consider Green Economthim context of sustainable development and
poverty eradication as one of the important toolgailble for achieving sustainable

development and that it could provide options foligymaking”.*

The concept of Green Economy makes the case fiegic economic policies that recognize not

only that the goal of sustainable development iproving the quality of life within the

9UN General Assembly Resolution A/RES/66/288, TheufeuWe Want



constraints of the environment, but also addresgiegconcerns of intergenerational equity and
poverty eradication, enhancing social inclusion,priaving human welfare and creating
opportunities for employment and decent work forwahile maintaining the healthy functioning
of the Earths ecosystemMsThe need for making this transition rests onféee that deades of
creating new wealth through a 'brown economy' mobated on fossil fuels have not
substantially addressed social marginalisation, immmental degradation and resource

depletion”*?

In its implementation, Governments must take adestdp role in developing policies and
strategies through an inclusive and transparentgs A mixture of measures ranging from
economic instruments such as taxes, subsidies radihg schemes, regulations and policies
including the setting of standards and non-econangasures such as voluntary approaches and

information provision are all proper tools that nyused by Governmerits.

1.7 Statement of issues
This paper examines the following issues;
I.  Why is the devolved system of Government best plasgoromote social equity through
the Green Economy?
ii.  What are the re-enforcing links between Gender Uakty and other forms of social
exclusion with the Green Economy?
iii. How can the mandates, functions, resources andrpavfeCounty Governments ensure
that Green Economy approaches improve the livetisoof those who are poor,

marginalised and discriminated upon?

1.8 Methodology

The study will rely on historical research designcbllect, verify, and synthesize new and
innovative laws from other countries. This designappropriate for this study, as the study
attempts to analyse emerging trends in environrhémtg based on what other countries have

Hynited Nations Environmental Programme (2011) TalsdBreen Economy : Pathways to sustainable developamnd
poverty eradication Page 17-22

13UN General Assembly Resolution A/RES/66/288, TheufeuWe Want



done in the past. In terms of data, the study vl on secondary sources and primary
documentary evidence including official recordgarts and archives. The use of this method
will help to establish facts that defend or reftite hypothesis. The study will also adopt a multi
stage sampling procedure for primary data. Theomate for the adoption of multi-stage

sampling is that it gives leeway in determining pgrecedure to adapt at different stages of the
study. This is particularly important due to thetfthat both Devolution and Green Economy are
new concepts in Kenya and as such, the study wilhdavily dependent on new and emerging
information from other jurisdictions. Data collemti will be undertaken primarily through

desktop studies.

1.9 Literature review

Towards a Green Economy: Pathways to sustainable delopment and poverty
eradication:**This report was developed by the United Nationsif®mmental Programme in
2011. Its main aim was to debunk myths and misqaiiaes about “going green” and to provide
practical guidance to policy makers on the kindedbrms required to unlock the productive and
employment potential of Green Economy. The repodu$ed on three key areas. Firstly, it
illustrated how a shift in investments from popusactors to “Green Economy” sectors could
lead to economic growth due to an increase in jppodunities. Secondly, it illustrated how
Green Economy could reduce poverty across a vaoiesgctors such as agriculture and energy
that are critical to poor people. Thirdly, it prded guidance on policies to enable the transition
to Green Economy; outlining various policy intertiens that may be considered by countries
that are new to Green Economy. It notes that saidmnientions should target the elimination of
harmful subsidies, address market failures, craamrket- based incentives, implement
appropriate regulatory frameworks, initiate greemlfg procurement and stimulate investment
among other things. However, the report does noingw the specific design of these policy
interventions. As a way of taking this conversatéostep further, this study highlights specific
legislative provisions that other countries haveeligped which may enable the transition to a
Green Economy and that are relevant in a devaystém of Government.

14 United Nations Environmental Programme ( 2011) awls Green Economy : Pathways to sustainable dewelot and
poverty eradication



The Kenya Vision 2036° is a blueprint for development in Kenya coverihg period between
2008 and 2030. The aim of this blueprint is to $farm Kenya into a newly industrializing,
middle -income country providing a high quality life to all its citizens by the year 2030.
Vision 2030 is anchored on three key pillars; ecoig social and political. The economic pillar
aims to achieve an economic growth rate of 10%ap@um and sustain the same till the year
2030. The objective of the Social Pillar is invegtin the people of Kenya in order to improve
the quality of life for all Kenyans by targetingcaoss-section of human and social welfare
projects and programmes such as education andntgaianvironment, gender, children and
social development. The Political Pillar envisiandemocratic system that is issue based, people
centred, results oriented and is accountable to ghblic. The pillar is anchored on
transformation of Kenya’s political governance asrgeveral strategic areas including the rule
of law, electoral and political processes, democeatd public service delivery and transparency
and accountability. This vision is implemented tigb five-year medium rolling plans forming
the benchmark for gauging the performance of Gowemt going forward. Despite expressing
the attainment of a clean secure and sustainablieoement by the year 2030, this blueprint
only addresses environmental matters in passingpwitsetting sufficient measurable targets for

its implementation.

Sustainable Development, Liberty, and Global Socialustice’® This article expounds on the
various points of criticism leveled against the @apt of sustainable development namely that; (
a) The term sustainability is descriptively vaggdtaloes not describe a particular institution, or
a specific pattern of activity, or a specific emvimental asset which is supposed to be sustained
and further, that there aren’t any agreed measei@aiikria that are being met in a development
program. (b) If the (Brundtland) Report tries tondmne sustainability and the right to
development it becomes anthropocentrically biageeiven worse, it might be the smokescreen
put up by the rich and affluent North to the poouth. (c) Sustainable development is “morally
repugnant and logically redundant” because foramst, it mixes technical characteristics of a
particular development path with a moral injuncttorpursue it. (d) The Report falsely focuses

5The Kenya Vision 2030, Government of Kenya (2007)

18 Kostas Koukouzelis, Public Reason, Sustainablee@ewment, Liberty, and Global Social Justicel; émsity of Crete (2012)
Online;http://www.google.com/url?sa=t&rct=j&q=&esrs&source=webh&cd=8&ved=0CFOQFjAH&url=http%3A%2F% 2
icreason.ro%2Fpdfa%2F67&ei=wDFeU92uK6Xb7Aats4DoCw§tAFQjCNFHp0Z86CwK_5EpvWIWAGAW2XP3wé&sig2=4
53m03uq9zC3mkFRzGbsTw Accessed on 28th /04.2014



on the concept of needs’ satisfaction. This isrexomus because, firstly, the concept of needs is
subjective and therefore, to a certain extent sseleecause it does not offer clues as to what has
to be preserved for current and future generatmisSecondly, needs satisfaction, especially at
a global level can be hugely unsustainable giverfaht of population inflation especially in the

developing world.

The author looks at each point of criticism criligaand makes an argument that sustainability
cannot be defined objectively, that is, in a vahaeHral way that would make it automatically
applicable and more concrete in content. He ndtes any effort to define the concept of
sustainability or sustainable development involvakie judgments to a great extent as opposed

to the efforts by scientists to find an easy andsneable criterion of identification.

A guide to the mandates and procedures of County Gernments in Kenyal’ This is a

guidebook that synthesizes the powers, roles amdtiins of the two arms of County
Governments. Its main contribution is that it bangll the Acts of Parliament that have an
impact on devolution into one handbook thus makirgpsier for a reader to find information
that is relevant to county governance. This bookydver, does not offer any specific guidelines

on how to overcome any challenges that countiesfatyat inception.

Subnational Governments and the Green Econom$fThis Atrticle looks at how Subnational
Governments can contribute to the transition toree® Economy. It outlines certain key areas
such as establishing sound regulatory framework&yrifizing Government investment and
spending in areas that stimulate the greening @h@mic sectors; limiting Government spending
in areas that deplete natural capital; employingtaand market-based instruments to promote
green investment and innovation; investing in capaluilding, training and education and

strengthening international governance.

17" A guide to the mandates and procedures of CoGatyernments in Kenya Transition Authority & Eleatbtnstitute for
Sustainable Democracy in Africa (EISA) 2013,
83ub-national Governments and the Green Economyydtktof Regional Governments for Sustainable Dgweient (2011)

10



Working towards sustainable development: opportuniies for decent work and social
inclusion in a Green Economy**The report argues for the transition to Green Enpnas a
necessary means of achieving sustainable develdpihemphasizes the need for a new model
of development that puts people and the planehatcenter of development and documents
evidence that for countries at all levels of depetent, the drive towards environmental
sustainability and greener economies holds numebpeusfits such as the creation of jobs and
social inclusion. More fundamentally, the reportndastrates that creation of jobs and social
inclusion must be at the center of any developrerategy and must be included in policies that
address climate change. The report accesses theradeemployment implications of the
transition to the Green Economy and highlights ssagy condition, policy prescriptions and
good practices required to ensure that Green Ecgn@mncharacterized by employment

opportunities and social inclusion.

In the Spirit of Harambee; Addressing Discrimination and Inequality in Kenya: *°This
report provides an overview of the demographic,neatic, social, political and historical
context of discrimination and inequality in KenyH. discusses the principal patterns of
discrimination and inequality affecting differentogps in Kenya and analyses the legal and
policy framework as it relates to discriminatiordanequality. The report notes that Kenya has
made important steps on the road to greater eguahte the beginning of the century, most
recently and most significantly adopting a Consittu which bears witness to the country’s
commitment to tackling discrimination and inequalilowever, it concludes that there is a clear
need for Kenya to harmonise and strengthen itd kgdem in respect to equality. As such, the
report contains a number of recommendations whighldvenable Kenya to meet its obligations
to respect, protect and fulfill the rights to nasedimination and equality and in so doing meet

the aspirations of the Constitution.

Regional Disparities and Marginalisation in Kenya®The authors of this publication argue
that the introduction of devolved governance tlsatmderstood by many to be a panacea to

working towards sustainable development, Oppoiiemifor decent work and social inclusion in a Greetonomy;
International Labour Organization (2012)

20 Equal Rights Trust Country Report Series: 1 (20@2he Spirit of Harambee; Addressing Discrimipatand Inequality in
Kenya ,

2L stiftung, Friedrich-Ebert- (2012) Regional Dispias and Marginalisation in Kenya
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regional disparities and marginalisation, to ethnialries about the control of financial,
economic and political resources anticipated tdaken to counties, could easily usher in new
conflicts within and between counties which coutdtlermine peace, stability, governance and
effective service delivery. Therefore, in the neavgrnance framework conflicts caused by
marginalisation and regional discontent are no mdiemissible issues. This publication
therefore interrogates the dynamics of marginatisaadnd regional disparities in Kenya with a

view to proposing policy options for addressingthe

An analysis of Kenyan youth and their integration hto political, socio- economic life**This
book sought to interrogate and analyse the platieeojouth in the Kenyan state. It identifies the
root causes of Kenyan conflicts to be the same dker years, as issues of ethnicity,
marginalisation and exclusion continue to charamtesocio-economic and political life in the
country. The author argues that the stratificaimogociety is no longer confined to identity based
on ethnicity, but transcends these divisions togssof class and age as excluded populations
consolidate and mobilize themselves around the comafities of their struggles and life. He
notes that these similar life experiences solidifgommon identity, which then legitimizes the
workings of social groupings such as the Mungikie &rticle recommends that the Government
quickly addressed issues of service delivery ineprtb reverse the trend of underground
governance. He notes that human security challengest also be addressed to relieve the
pressure arising from the rapidly increasing ygutipulation. In this respect he argues that the
lack of security in low-income areas and the ingbof the state to protect all citizens creates a

gap that vigilante groups occupy which also legies private security brokers over the state.

Gender Responsive Budgeting and its Application tcPlanning in Kenya:**This book

presents the findings of a study on the genderorespe budgeting process and how it can be
applied to Kenya’s planning process. The book dosta review of the gender responsive
initiatives in Kenya, spelling out the key requirems for the successful gender mainstreaming
of budgets in Kenya. It presents some of the sscssies from around the globe, which can be

useful ‘take-aways’ especially for policy makerslgolicy implementation institutions working

2Forti Daniel and Maina Gracg(2011), The danger of marginalisation: An analysfiKenyan youth and their integration into
political, socio- economic life
% Society for International Development( 2012) GeriResponsive Budgeting and its Application to Piagrin Kenya
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in the realm of gender mainstreaming in Kenya. &tae also illustrations of how to check for
gender responsiveness in the budgets and budgey mpatements, using examples from the
most recent Kenyan budget policy statement. A washgye of tools is presented that can be used
to audit national budgets and sectoral policy states for gender responsiveness. Further, there
is some background information on what gains Kenga made in the quest to transform the

public financial management system for the coutitrgugh gender mainstreamffig

10.0 Chapter Breakdown

This study is organized into five chapters. Chamiee introduces the study. Chapter two
discusses the opportunities presented by the destaystem of Government in Kenya to enable
a transition to a socially inclusive Green Econo@kapter three discusses gender dimensions of
social exclusion. Chapter four looks at non-gertierensions of social exclusion. Chapter five

gives the conclusions and recommendations.

%Gender mainstreaming is the public policy concéptssessing the different implications for womed aren of any planned
policy action, including legislation and programmiesall areas and levels.
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CHAPTER 2
2.0 THE DEVOLVED SYSTEM OF GOVERNMENT IN KENYA - OP PORTUNITIES
FOR MAKING THE TRANSITION TO A SOCIALLY INCLUSIVE G REEN ECONOMY

This chapter discusses the design and architecfudevolution in Kenya. It argues that the
devolved system of Government established undeCtiepresents several unique opportunities
for making the transition from unsustainable pateof development to development that is
equitable and socially inclusive. It demonstrateeough examples, the linkages that exist
between the concept of devolution and the Greem&uogy and makes the case for the transition
to a socially inclusive Green Economy as a meansacbieving sustainable development in

tandem with the goals of devolution in Kenya.

2.1 The concept of devolution

A conceptual definition of devolution entails andenstanding of the complex dynamics of
decentralization from which devolution is premiSedecentralization is based on thenciple

of subsidiarity which assigns specific functions hitherto condddby the centre of an entity to
the lowest feasible subcentres on the periphetyadtthree fundamental dimensions, which may

occur independently or jointly. These dimensioressaministrative, political and fisc&l.

Administrativedecentralization transfers responsibility of fuons from a central agency to one
or more of its lower levels internally, or to pdrgral agencies, such as a state corporation.
Political decentralization separates powers and respon&sbihibrizontally or vertically. In these
instances, decentralization is between or amongaegge of comparable status, such as the
executive, legislature and judiciary, or verticalty agencies that relate hierarchically, such as
local authorities. Finally,fiscal decentralization involves changing the locus oferae
generation, primarily, but also offers expenditateonomy. Through this dimension, the central
agency assigns some revenue generation respaiesbiid subnational agencies, whether the
product enters the central kitty or is retainethatcollecting agency for local spendfig.

2 Mwenda Albert, (2010 ) Devolution In Kenya Prodse€hallenges and the Future; Institute of Ecorokfiiairs, Pp 15
26 Othieno Nyanjom , (2011) Devolution in Kenya’s n€anstitution, Constitution Working Paper No. 4c®ty for
International Development (SID) Pp 14-18

27 |bid Pp 18
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There are severatypes of decentralization including de- concentration,ledation and
devolution. De-concentrationinvolves assigning responsibilities to regional peripheral
agencies within the same institution, such as tkatral Government assigning policy
implementation (oversight) to subnational levelBelegation transfers responsibility to
substantive and potentially independent institigjaguch as state corporations, local authorities
or non- Government sector. Whereas de-concentratiah delegation perpetuate the central
place of the originating authoritdevolution— also referred to as democratic decentralization —
is an internal arrangement that gives target estitiear-autonomous rights, ideally embedded in
a legislative framework specifying relations amdhg periphery entities, as well as between
them and the centré.

Closely related to devolution is the conceptexferation While devolution involves the centre
ceding authority to the periphery, federation carthe initiative of initially independent entities
willing to cede some autonomy for an anticipatedatgr collective good. Thus, whereas a
federation recognizes a centre of authority, themanent states are self-contained entities in as
many respects as the instruments of federationigeGV

2.2 Devolution in Kenya

The two-tier system of governance set out in chiapteven of the Kenyan Constitution,
establishes the national Government and County @owents as distinct but interdependent
governance entities. Article 6(2) of the Constduatiprovides that “the governments at the
national and county levels are distinct and intgpahdent and shall conduct their mutual
relations on the basis of consultation and coopmragt while Article 189 states that
“Government at either level shall-perform its fuoos, and exercise its powers, in a manner that
respects the functional and institutional integofygovernment at the other level, and respects
the constitutional status and institutions of goweent at the other level and, in the case of
county government, within the county levét”.

These provisions clearly define the Constitutiodatinctiveness and inter-dependence in a

manner that outlaws subservience of one level afeBonent to the other. This means that there

28 |bid Pp 15-18
29 |bid PP 15-18
30 CokK (2010) Art.6 and Art.189

15



is a cooperative, rather than a hierarchical, imiahip between the levels of Government. The
scenario that therefore emerges is a combinatiosetifgovernance at the county level and
shared governance at the national level throughedh@ecision making processes and concurrent
functions. In other words, although the two levale distinct in their Constitutional functions;
resource allocation and management, institutiomedingements and legal frameworks, the
system is not based on absolute autonomy but en-dlgpendence and cooperatioiThe main

features of devolution revolve around functionspreces and powers.

2.2.1 Functional Assignment

The functions and powers of the national Governmant the County Governments,
respectively, are as set out in the Fourth Schedtilthe Constitution. These functions are
categorized in three as follows;

(a) exclusive functions and powers, that is, as setinuthe Fourth Schedule, unless
otherwise transferred from one level of Governnterthe other level under Article 187
of the Constitution

(b) concurrent functions and powers, that is, thosedhaconferred on more than one level
of Government (national and county)

(c) residual functions or powers, that is, those tlmatreot assigned by the Constitution or
national legislation to a county, which repose he hational Government, but may be

assigned to the County Governments through natiegalation.

It is anticipated that no level of Government sklouhduly interfere in the functions of the other,
particularly where the functions are exclusive,egsl of course a function is transferred under
Article 173 based on a mutually executed agreenwhere the functions are concurrent, there
is need to unbundle or clearly outline them to dwuplication. For example, in the case of
disaster management which is both a national andtgdunction, unbundling of this concurrent
function will have to show what county or nation@Vel disaster is. The following functions
have been devolved to County Governments unddfaheth Schedule to the Constitutidh.
1. Agriculture,

31 CoK (2010) Art.6
32 CoK (2010) Art.186
33 CoK (2010) The Fourth Schedule
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2. County health services, including, in particulaiuse removal, refuse dumps and solid
waste disposal.
3. Control of air pollution, noise pollution, otherlgic nuisances and outdoor advertising.
4. Cultural activities, public entertainment and pabdéimenities, including-county parks,
beaches and recreation facilities.
5. County transport, includingg] county roadsky) street lighting;€) traffic and parkingd)
public road transport; an@)(ferries and harbours
6. Animal control and welfare;
7. Trade development and regulation, including-traidenices €) fair trading practices;
local tourism;
8. County planning and development, including-houseiggctricity and gas reticulation and
energy regulation.
9. Implementation of specific national Government gek on natural resources and
environmental conservation, including)&oil and water conservation; abfiforestry.
10. County public works and services, includira)-ctorm water management systems in
built-up areas; antdj water and sanitation services.
11. Fire fighting services and disaster management.
12. Ensuring and coordinating the participation of camnities and locations in governance
at the local level and assisting communities amétions to develop the administrative
capacity for the effective exercise of the funcsioand powers and participation in

governance at the local level.

2.2.2 Resource Allocation

The Constitution allocates various financial resesrto each level of Government to ensure that
each is able to perform the functions assignedlsti sets out financial management systems for
the two levels of Government. Article 209 assigstion powers to both levels of Government.
Articles 202 and 203 provide for equitable sharésrevenue raised nationally including
conditional and unconditional grants to both lewdl€&sovernment. Article 204 makes provision
for additional shares from the equalization funar (fraditionally marginalised) counties that

require equalization infrastructuté.

34CoK (2010) Art.201-219
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In addition to this, Articles 211 and 212 provida borrowing powers by the two levels of
Government. Under these two Articles, borrowinghogh levels of Government is subject to
controls by Parliament through legislation. Artid&l seeks to control borrowing by national
Government by empowering Parliament to prescribe terms on which the national
Government may borrow and imposing reporting rexqugnts; Article 212 seeks to control
borrowing by County Governments by providing thatoainty Government may borrow only if
the national Government guarantees the loan ardthet approval of the county Government’s
assembly; Article 213 elaborates on the subjecgwdrantees by national Government by
enjoining Parliament to prescribe the terms andlitmms under which the national Government

may guarantee loafts

Further, Article 201 subjects borrowing by bothdksvof Government to controls by introducing
the concept of intergenerational equity, that gttthe burdens and benefits of the use of
resources and public borrowing shall be sharedi&lojyibetween present and future generations.
The notion of intergenerational equity demands thatrowing by the present generation be
controlled so as to avoid passing on to the fugemerations an undue debt burd&n.

2.2.3 Institutional Competences

The Constitution establishes institutions at eambell of Government and confers on them
functions. For instance, the Constitution estaklshn executive arm and a legislative arm at the
county level of Government and assigns them veegi§ip functions. Article 5 (2) of the County
Government Act 2012, states that a county Goverhnséall be responsible for: county
legislation in accordance with Article 185 of therGtitution®’ exercising executive functions in
accordance with Article 183 of the Constitutionndtions provided for in Article 186 and

assigned in the Fourth Schedule of the Constituaoly other function that may be transferred to

% |bid Art. 212-213

% |bid Art.201

87 Article 185 provides that (1) The legislative awrity of a county is vested in, and exercised tsycounty assembly.

(2) A county assembly may make any laws that acessary for, or incidental to, the effective parfance of the functions and
exercise of the powers of the county Governmenteurtde Fourth Schedule. (3) A county assembly, evhdspecting the
principle of the separation of powers, may exer@sersight over the county executive committee angt other county
executive organs. for— (4) A county assembly maeinee and approve plans and policiasthe management and exploitation
of the county’s resources; arlg) (he development and management of its infrasiracnd institutions.
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County Governments from the national Governmeneurdticle 187 of the Constitutioif;any
functions agreed upon with other County Governmeutgler Article 189 (2) of the
Constitution®® and establishment and staffing of its public senas contemplated under Article
235 of the Constitutiof’

The executive on the other hand is mandated byQbsstitution to; implement county
legislation; implement, within the county, natiotegdjislation to the extent that the legislation so
requires and to manage and coordinate the functadnghe county administration and its
departments. Further, a county executive committe®y prepare proposed legislation for

consideration by the county assemfly.

Article 232 of the Constitution establishes theueal and principles of public service which
apply to both levels of Government; These valuedude; responsive, prompt, effective,
impartial and equitable provision of services; ilwement of the people in the process of
policymaking; fair competition and merit as the ibasf appointments and promotions;
representation of Kenya's diverse communities; affiording adequate and equal opportunities
for appointment, training and advancement, atealels of the public service, of (i) men and

women; (ii) the members of all ethnic groups; anjgersons with disabilities.

%8 Article 187 states as follows; A function or povedrGovernment at one level may be transferred @eernment at the other
level by agreement between the Governments i)-the function or power would be more effectivebrformed or exercised
by the receiving Government; arlg) (he transfer of the function or power is not pbited by the legislation under which it is to
be performed or exercised. (2) If a function or povs transferred from a Government at one leval @overnment at the other
level— (@) arrangements shall be put in place to ensurettiearesources necessary for the performance ofutihetion or
exercise of the power are transferred; anjdconstitutional responsibility for the performanafethe function or exercise of the
power shall remain with the Government to whicis issigned by the Fourth Schedule.

39 Article 189 (2) provides that; Government at elmtel, and different Governments at the county llesteall co-operate in the
performance of functions and exercise of powers fordhat purpose, may set up joint committees jaird authorities.

“OArticle 235 provides that “A county government issponsible, within a framework of uniform norms and
standards prescribed by an Act of Parliaméort—(@) establishing and abolishing offices in its puldarvice; )
appointing persons to hold or act in those offieeg]€) exercising disciplinary control over and removipgysons
holding or acting in those offices.(2) Clause (fials not apply to any office or position subjecttt® Teachers
Service Commission.”

41 CoK (2010) Art. 185
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2.2.5 Intergovernmental Relations

The principle of inter-governmentalism runs thrould CoK and is reflected in the principle of
interdependence and cooperation between the tvaislef Governmeff. These relations are
also relevant in view of the fact that there areesal shared institutions that serve and render
services at and to both levels of Government fataince, Under Article 131 (1) (a) of the
Constitution; the President is both head of statt@overnment. This means that as the head of
state, the presidency is a shared institution sgrvooth the National and the County
Governments. Secondly, Chapter 15 Commissions yamdirth of their Constitutional functions
and authority under Article 249(1) shared instdns, since they render services to both the

County and the National Government. These include;

a) The Commission on Revenue Allocation under Artid&6 which makes
recommendations for the vertical and horizontalrisigaof the revenue raised
nationally which then provides a framework for tbguitable shares for both
levels of Government and for each coufity;

b) The Ethics and Anti-Corruption Commission is maedatinder Article 79 to
ensure compliance with and enforcement of the prongs on leadership and
integrity set out in Chapter Six of the Constitatiwhich binds state officers at
both levels of Governmeiit;

¢) The Human Rights and Equality Commission and itxessor commissions are
required under Article 59 to protect and enforcenhn rights at both the levels of
Government®

d) The National Land Commission is mandated underckt67 to manage public
land on behalf of and to recommend a national lpalicy to be used in the

administration and management of land by both ew€lGovernment; to assess

42 Article 187 provides that “Government at eitherdleshall— @) perform its functions, and exercise its powensaimanner
that respects the functional and institutional gnity of Government at the other level, and respéioe constitutional status and
institutions of Government at the other level andthe case of county Government, within the codetel; () assist, support
and consult and, as appropriate, implement thslegn of the other level of Government; aojlli@ise with Government at the
other level for the purpose of exchanging informaticoordinating policies and administration andagting capacity.”

43 CoK (2010) Art. 216

* |bid Art. 79

“lbid Art. 59
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all the taxes on land and other immovable propeatyd to monitor and have

oversight responsibilities over land use plannlmguighout the countr§f

Devolution presents several social, administratipelitical and economic benefits that are
pertinent to making the transition to a sociallglirsive Green Econonil/As earlier stated, a
truly sustainable ‘Green Economy’ would involve romic development that takes place within
the limits of nature, and ensures a fair distritmutof resources among all counties and social
groups. This kind of economy is characterized lgrhalia; Creation and sustenance of decent
jobs and expansion of other economic opportunitlest benefit the poor; Stimulation of
innovation and adoption of green technologies taat benefit the poor; and diversification and

enhancement of the resilience of local econorffies:

A socially inclusive Green Economy also aims toueasmprovement of health and well-being;
promotion of equity, including gender equality; Ibwocial capital and enhanced resilience of
local communities; empowerment of citizens throwgitess to information and justice and
participation in decision- making, transparency auwtountability in the public and private
sectors.To achieve this kind of economy, the Riw@me document advises that policies that are
put in place to further Green Economy goals shdotéy-alia®®

(a) promote sustained and inclusive economic growtlstefo innovation and provide
opportunities, benefits and empowerment for all espect of all human rights;

(b) enhance the welfare of women, children, youth,@esith disabilities, smallholder and
subsistence farmers, fisherfolk and those workingnnall and medium-sized enterprises,
and improve the livelihoods and empowerment ofpither and vulnerable groups

(c) mobilize the full potential and ensure the equaltabution of both women and men;

(d) address the concern about inequalities and prommtel inclusion, including social
protection floors; and

(e) continue efforts to strive for inclusive, equitaldevelopment approaches to overcome

poverty and inequality.

46,
Ibid Art. 67

47 Institute of Economic Affairs, (2010 ) Devolutiim Kenya Prospects, Challenges and the Future8Fg01

48 UN General Assembly Resolution A/RES/66/288, thtuFe We Want, Chapter Ill, Para. 56?“2me 2012

“SUN General Assembly Resolution A/RES/66/288, theifuWe Want, Chapter I, 7July 2012
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Coincidentally, the aspirations reflected under tlewolved system of Government, bear a
striking resemblance to the goals of a sociallyusive Green Economy. In various ways, it is
clear that the Constitution aims to reduce inciésnaf inequality in the distribution of resources
in the country, inequalities, discrimination and rgiaalisation. In the pre-amble, the
Constitution is explicit in its recognition of etioncultural and religious diversity and the
aspirations of all Kenyans to form a Government fhabased on essential values of human
rights, equality, freedom, democracy, social jes@nd the rule of law. The Constitution also
reflects certain principles and values that aresdiat reducing the influence of the vice of social
exclusion arising from inequality, marginalisatiand discrimination. These national values and
principles of governance are listed under Artiddeof the Constitution and includé;
(a) patriotism, national unity, sharing and devolutadrpower, the rule of law, democracy
and patrticipation of the people;
(b) human dignity, equity, social justice, inclusivesge equality, human rights, non-
discrimination and protection of the marginalised;
(c)good governance, integrity, transparency and adabuity; and sustainable

development.

The Constitution further states that all these q@pies and values bind all State organs, State
officers, public officers and all persons wheneamy of them;

(a) applies or interprets the Constitution;

(b) enacts, applies or interprets any law; or

(c) makes or implements public policy decisions.

In addition to this, Chapter 11 of the Constitutiprovides the objects and purposes of
devolution. As listed therein, the objects of dexiin include>*
(@) to give powers of self-governance to the people emtance the participation of the
people in the exercise of the powers of the Statkia making decisions affecting
them;

0 CoK (2010) Art. 10
51 CoK (2010) Chapter 11
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(d) to recognise the right of communities to managé thwen affairs and to further their
development;

(e) to protect and promote the interests and rightsmaforities and marginalised
communities;

() to promote social and economic development andotbeision of proximate, easily
accessible services throughout Kenya; and

(g) to ensure equitable sharing of national and loesburces throughout Kenya,;

The Constitution also requires that County Govemisieeflect certain principles including that
no more than two-thirds of the members of repredsmt bodies in each county Government
shall be of the same gender thereby attemptingdareas issues of marginalisation and

discrimination on the basis of sex.

2.3 Opportunities for social inclusivity under Kenya’'s devolved system of Government

The Kenyan Constitution promises radical changethénmanagement of the country’s affairs
and gives greater say to communities through atigvosystem of Government. The greatest
allure of devolution is its promise to engenderitdplle distribution of national resources and,
therefore, address socio-economic inequalities Wexe inherent in a centralised system for
many decades. The manner in which devolution has B&uctured presents numerous avenues

for development that is socially inclusive. Thisidee demonstrated as follows.

2.3.1 Public Participation

Devolution enhances democratic culture by multipdyi the opportunities for public
participation. Public participation is a two-wayopess where the Government provides
opportunities for citizen involvement and the @&tiz choose whether or not to utilize these
opportunities based on their interest among othengs®. The significance of public

participation is that it ensures that the publis laarealistic idea of how duty bearers such as

%2Nyamwamu Cyprian Orina (2013); From A CentralizegtSm to A Devolved System of Governments: Pagsdht and

Future Dynamics; Paper Presented by AtRhiedrich Ebert Stiftung Conference on State of Implementation of the
Constitution since 2010,Retrieved on 10/08/ 2014¢&sed from
http://www.fekenya.org/media/publications/From%20A%20Centrala20System%20T0%20A%20Devolved%20System%20
0f%20Governments%20-%20Cyprian%200rina-Nyamwamu.pdf

%3 Muriu Abraham Rugo, Oduor Chrispine and Nguti \féca, (2013) Anchoring Devolution: The Acts and Basn the
Constitution (ABC) Futures Bulletin. Institute oE&nomic Affairs (IEA) Issue No.15, April 2013
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elected and appointed leaders should perform. Becatithis knowledge, they can hold their
county Government to account. Throughout the Ctuigin and other devolution laws, public

participation is provided for in very clear ternsame of these provisions are listed below;

a) Article 1 of the Constitution states that all samign power is vested in the people of
Kenya and can be expressed through direct participar indirectly through elected
representatives.

b) Article 174 of the Constitution sets out the olgeof devolution as inter-alia; to give
powers of self-governance to the people and enhidnsie participation in the exercise
of the powers of the State and in making decisaffecting them and to recognize the
rights of communities to manage their own affaird & further their development.

c) Article 184 (1) of the Constitution states that iNaal Legislation shall provide for the
governance and management of urban areas and anitteshall in particular; provide
for participation by residents in the governancerfan areas and cities.

d) Article 196 (1) of the Constitution states that @umty assembly shall conduct its
business in an open manner and hold its sittingstlamse of committees in public, and
facilitate public participation and involvement tine legislative and other business of
the assembly and its committees;

e) Article 232 (1) of the Constitution, on the valuasd principles of public service,
includes involvement of the people in the procdspaticy making, accountability for
administrative acts, transparency and provisiorth® public of timely and accurate
information;

f) The fourth schedule to the Constitution, Part 2) (dpulates that the functions and
powers of the county are to ensure and coordimaearticipation of communities and
locations in governance at the local level and 4sish communities to develop the
administrative capacity for the effective exercsethe functions and powers and

participation in governance at the local level.
Further, County Assemblies are mandated to devalep and regulations which give effect to

the requirement for effective citizen participation development planning and performance

management within a county under different piedeegislation. For instance, in the County
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Governments Act, 2012, the county executive conemiis tasked with providing for citizen
participation in the management plan to evaluageptrformance of the County Public Service
Board and implementation of county policies. In thiban Areas and Cities Act, 2011, section
11(d) provides that active citizen participationregidents in the management of urban areas and
city affairs shall be institutionalized. In somest@nces, various bodies or officers are explicitly
tasked with the facilitation and coordination ofiz#n participation these include the Sub-

County, Ward, Village Administrators, the Villageuncil among others.

Of significance to this thesis is the recognitibattcitizen participation is a means of redressing
past injustices. The law specifically outlines {hrnciples of citizen participation in County
Governments to include, inter-alia; the protectamd promotion of the interest and rights of
minorities, marginalised groups and communities Hradr access to relevant information and
legal standing to interested or affected persorggrozations, and where pertinent, communities,
to appeal from or, review decisions, or redressvgmces, with particular emphasis on persons
and traditionally marginalised communities, inchiliwomen, the youth and disadvantaged

communities.

Various avenues for participation are also laid devithin the Constitution and devolution laws.
For instance, citizens may participate in the ideation of community needs and development
planning for the county; county budget preparatiand validation; implementation of

development projects at the local level and inattial monitoring and evaluation of projects or
programs being implemented through public fundshi county. They can also conduct local

referendum, town hall meetings, and visit developinpeoject sites.

In financial matters, the Public Finance Managen#arif 2012 provides for public participation
in public financial management and in particularthe formulation of the Budget Policy
Statement, County Fiscal Strategy Paper and thgd@&ugstimates; the preparation of Division
of Revenue Bill and County Allocation of Revenudl.Bt also establishes the County Budget

and Economic Forum as a platform for public pgptation in county planning and budgeting.
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Through public participation, devolution enhancesmmunities’ sense of ownership of
development projects undertaken within their |dgzdiby affording them a chance to participate
in their planning and implementation and by engprihat decisions are made in a rational
informed and transparent manner. Inclusion of thdip in the planning of development projects
is specifically designed to eradicate inequalityargnalisation and discrimination with the
County Governments Act providing for instance, tthat principles of planning and development

facilitation shall include?

(a) To integrate national values in all processes amtepts.

(b) To protect the right to self-fulflment within theounty communities and with
responsibility to future generations.

(c) To protect and integrate rights and interest ofaniies and marginalised groups and
communities.

(d) To protect and develop natural resources in a nrativa aligns national and County
Governments policies.

(e) To align county financial and institutional resaescto agreed policy objectives and
programme

() To promote the pursuit of equity in resource altmrawithin the county.

(g) To provide a platform for unifying planning, budgef, financing, programme
implementation and performance review;

(h) To serve as a basis for engagement between cowwgr@ment and the citizenry, other

stakeholders and interest groups.

Through public participation, minority parties, tpeor and the marginalised have been given
access to justice and an opportunity to air our tigevances, thus ensuring that there is equity
in the management of Governments and accountalfibiy leaders. For example, aggrieved
residents may write petitions, for instance, toRnesident to suspend a county, or to the county
Government to consider matters within their autiesi In the Urban Areas and Cities Act

2011>° the boards are tasked with inviting petitions frtme residents and the citizens’ fora.

54County Governments Act, 2012 Part X
5Urban Areas and Cities Act, 2011 Section 22 and 35
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There are also opportunities and mechanisms tdl tbeaelected representatives. Citizens are
allowed to lodge complaints and make presentatfamgten or oral) to boards or committees;
raise objection to partnerships or joint venturesMeen the public service delivery boards and
utility companies and inspect records for applmadi in response to advertisements by various
offices in the county. Resident may also parti@pat commissions, boards (County assembly
service board) and committees (conferment of dtynicipality and Town Status) by way of

nomination by the President, Governor, professiandl umbrella bodies.

Adopting a participatory approach involving relevatakeholders is key to a socially inclusive
Green Economy because for instance, in policy a@gweént and implementation, public
participation ensures that policies reflect theassns and priorities of the public, particularlg th
target group and affected communities. It also e¥ssthe support and contribution of the general
public and local communities in the implementatidmproposed policies, plans, and programmes
and therefore it provides a better chance for thplementation and success of the proposed

policies.

2.3.2 Devolved decision-making

Devolution puts in place the right institutionalafnework for the development and
implementation of Green Economy laws and policieke Green Economy report identifies
specific enabling conditions that must be put iacpl for a successful transition to Green
Economy. These conditions include establishing dowegulatory frameworks, prioritizing
Government investment and spending in areas tmatilstte the greening of economic sectors,
limiting spending in areas that deplete naturabueses, employing taxes and market based
instruments to shift consumer preference and prengoéen investment and innovation and

investing in capacity building and trainin.

A look at these pre-requisites vis-‘a-vis the maadaand responsibilities of County
Governments reveals that each of these enablingitemms, can be put in place by county

Government if the opportunities provided by the e exploited as anticipated. To take as an

%8 United Nations Environmental Programme (UNEP) @0lowards a Green Economy; pathways to Sustairiéwelopment
and Poverty Eradication, page 22
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example, it is recommended that there should begd®in law for an effective transition to
Green Economy. Article 185 of the Constitution gelggislative authority of a county in the
county assembly and mandates them to make anytleaare necessary for, or incidental to, the
effective performance of the functions and exerabkéhe powers of the County Government

under the Fourth Schedule to the Constitution.

To take a second example, it is recommended thattdes employ taxes and market based
instruments to shift consumer preference and prergogen investment and innovation, if they
wish to make the transition to a Green Econdmyhe power to impose taxes and charges is
provided for under Article 209 of the Constitutievhich authorizes counties to imposa (
property rates;k) entertainment taxes; and) @ny other tax that it is authorised to imposeahy
Act of Parliament and any charges for the servikeg provide. This therefore gives counties the
mandate to for instance, set limits on permittetiugon levels for a county in order to meet a
certain environment objective and also offer tagalis or other financial incentives to groups,

individuals or industries investing in cleaner teclogies®.

Through this avenue, devolution also promotes iefficy in the provision of public services.
This is because devolved units, by virtue of thgioximity to the beneficiaries of policy
outcomes, are more directly accountable to locaisttuents and can directly identify and
articulate regional needs.

2.3.3 Management of financial resources

The fact that higher and more regular flows of ficiag are needed to help sustain broad-based
socially inclusive Green Economy strategies overltmger- term can not be over-emphasized.
*9According to Article 201(b) (iii), one of the priiptes of public finance is to promote an
equitable society -- ensuring that public “expemditshall promote the equitable development of
the country including by making special provisiar fnarginalised groups and areas.” Article
202 puts the criteria for determining the equitadilaring of national revenue as consideration of

57 1hi
Ibid Pp 22
*8Denne, Tim (2005Economic Instruments for the Environment; Environi@/aikato Technical Report 2006/23 online;
http://www.naturvardsverket.se/Documents/publikaeid620-8221-3.pdf, Pp. 3-8
59 CoK(2010) Art. 201
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a) economic disparities within and among counties the need to remedy them; b) the need for

affirmative action in respect of disadvantaged suaad group&

The Constitution in Articles 202, 203 and 204 gugzas financial outflow to the counties by
providing for the transfer of finances from theioatl Government to County Governments at a
minimum of 15% of the national revenue based onmfust recent audited accounts. Other
sources of funding provided for under the Consttutinclude conditional grants which are
funds provided to counties to implement specifiojgcts, programs or perform specific
functions; unconditional grants that can be useddwnties to implement projects, programs or
provide services of choice; monies from the eqlétathares of revenues as shared amongst
counties by the Commission for Revenue Allocatind;a&qualization fund to marginalised areas
for the provision of basic services including waterads, health facilities and electricity and
monies accrued from imposition of taxes and chaegeprovided for under Article 209 of the

Constitution®*

Devolution recognizes that for public expenditurée an effective tool for reducing inequality,
it should be skewed in favour of counties that hdwngh levels of poverty as such the
Constitution establishes the Equalisation Fund urdgcle 204, which will see at least 0.5 per
cent of Kenya’s annual revenue distributed to therer regions of the country for a period of 20
years to assist in the provision of basic servioararginalised areas so as to bring the quality of

services in those areas to the level generallyyedjdy the rest of the nation.

This is meant to ensure that the not-so-developeahtes are able to catch up with the rest of
Kenya. The provision of the equalization fund istigalarly significant in making the transition
to a socially inclusive Green Economy as moniesftbe fund can go into the provision of
services such as sustainable energy productiomghrohe development of renewable energy
technologies that are more responsive to the neledsmmunities that cannot access electricity

from the national grid.

% |bid Art.203
%1 |bid, Chapter 12
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To ensure accountability, the Constitution redubesconcentration of power at the centre thus
hindering its arbitrary use. Proper checks andrzas in the management of public funds are
ensured for instance, through elaborate institali@mrangements that have been set up by the
Constitution both at the County and National levAdicle 215 of the Constitution establishes
the Commission on Revenue Allocation, with the oesibility to make recommendations on the
criteria for equitable sharing of national revenaed other matters relating to financial
management by County Governments. Under chaptef ff# Constitution other constitutional
offices with implications on the decentralised feamork of governance are established including
a)the Controller of Budget who oversees the implaateon of the national and county budgets
by authorizing withdrawals from public funds; b)elAuditor-General who audits the accounts
of all entities funded from public funds c) Salariand Remuneration Commission which
regularly reviews and sets remuneration and benefiall State officers and public officéts.

Through the provision of financial resources, datioh further cushions minorities and
marginalised groups from unforeseen adverse oaoes; accidents or incidences; For example,
through the Public Finance Management Act, the Golmecutive Committee is mandated to
establish County Government emergency funds. Theoge of an Emergency Fund is to enable
payments to be made in respect of a county whamrgent and unforeseen need for expenditure
for which there is no specific legislative authprarises. Authority is conferred to the County
Executive Committee to make payments from emergdémags. In addition to the emergency
funds, the County Executive Committee (CEC) is pteth to establish any other public fund,
with approval of the CEC and the County Assembiyd @ppoint a designated person to
administer such public fund.

2.3.4 Gender mainstreaming and anti-discrimination

Devolution also makes it mandatory for County Gawneents to mainstream gender and include
persons with disabilities in governance. The Billrights categorically, states that women and
men have the right to equal treatment, including tight to equal opportunities in political,

52 |bid Art.215 and 230
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economic, cultural and social spheres. In addittisgrimination on account of sex either by the

state or by an individual is also outlaw&d.

Further, Article 175(c) of the CoK states categalijcthat no more than two thirds of members
of representative bodies in each county Governrabatl be of the same gender. Article 197
reinforces this by stating that no more than twwodt of any county assembly or county
executive committee shall be of the same gendeticl&rl77(b) of the CoK provides the
mechanism through which this will be attained. Hrécle creates Special Seats in each county
legislature, whose total number will be determitgdthe number of special seats necessary to
ensure that no more than two thirds of the memigershthe county assembly is of the same
gender. The Constitution also provides for electmnnomination of marginalised groups,

including Persons with disabilities and the youth.

2.3.5 Functions

Devolution devolves functions that are directlyatet to the Green Economy to the counties.
According to the Green Economy report, there arkeyOsectors that if scaled up through “green
interventions”, will become the drivers of econongiowth, increase human well-being and

social equity, and reduce environmental risks ayadogjical scarcities. These sectors are divided
into two. The first component is with referencesextors derived from natural capital including

agriculture, fishing, forests and water. The ratienbehind this categorization hinges on the fact
that these sectors have a material impact on theoecy because they form the basis for primary
production and secondly, that the livelihoods obmppeople depend on them. The second
component of the report focuses on “built capitaliich includes sectors such as transportation,
energy and manufacturing which have huge opporamitfor resource savings with

commensurate effects on poverty reduction, sogjaitg and ecological benefits. For instariée;

a) Agriculture is one of the largest employers witlai@e number of poor rural workers and
subsistence farmers notably women, engaging ircalgusral activities at some level.

63 |hi

Ibid Art. 27
%4Creating Opportunities for Low-Income Women in Geen Economy: Report by Women’s Economic Sec@itsnpaign in
conjunction with Wider Opportunities for Women
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b)

d)

f)

9)

Strong investment in skills, rural infrastructunedaorganization to enable smallholder
farmers to adopt greener and more productive fagnpractices could boost food

security, lift millions out of poverty and prevemtcelerated rural-urban migration.

Sustainable forest management provides both eabemtivironmental services and

renewable raw material to other sectors while ptewiding quality jobs.

Sustainable management of the fisheries sectorenaare employment for millions of

workers who are mostly poor artisanal fishermen.

In the energy sector, rapid employment growth imereable energy, improvements in
energy efficiency and enhanced access to energleadrto major gains in employment

and income opportunities, as well as in significamtironmental benefits.

Resource-intensive manufacturing has seen a detlirmmployment for decades, in
which the environment has been a minor factor. Henea Green Economy could
increase demand for products from these industremtributing to improved

competitiveness while protecting existing employtreard even creating new jobs.

Recycling is critical for energy efficiency, avortze of waste, safe treatment of
hazardous waste and recovery of valuable matertatgployment could be increased
significantly by improving recycling rates, and ithés major potential to improve social
inclusion and reduce poverty through formalizatias, the majority of waste pickers,
notably women and child labourers, are concentriamt@formal employment.

Resource-efficient buildings have the largest pidénto reduce greenhouse gas
emissions and resource use. There are also s@mificpportunities for employment
creation in new, green buildings, and even moreodppities in retrofitting the large

estate of older buildings. A successful strategygés on skills development and on
preparation and upgrading among the small and mediaed enterprises (SMES) which

tends to dominate this sector.

32



h) Transport is the most rapidly growing source ofegieuse gas emissions globally.
However, substantial gains in employment can beatece by a shift to mass

transportation and to more energy-efficient velscle

Devolution enables County Governments to managetifums such as agriculture, refuse
removal, refuse dumps and solid waste disposalfrGloof air pollution, noise pollution, other
public nuisances, county parks and beaches, transanimal control and welfare, trade
development and regulation, county planning ancelbgment, (including—housing; electricity
and gas reticulation and energy regulation) impleiaiéon of specific national Government
policies on natural resources and environmentab@wation, (including—&) soil and water
conservation; an@dj forestry;) and county public works and servicgscluding—@) storm
water management systems in built-up areas;taweddter and sanitation services) and capacity
building)®°

2.4 Conclusion

In this chapter, | have made the point that devatupresents several social, administrative,
political and economic benefits that are pertirtentnaking the transition to a socially inclusive
Green Economy through a raft of legal provisionattimpact resource allocation, public
participation and decision making at the CountyeleVhave proposed the transition to a Green
Economy as a means of addressing social exclusisgrimination and marginalisation in
development. | have also demonstrated that the @ other devolution laws have given
County Governments the requisite powers, resowagdanandates that can be used in unison to

ensure socially inclusive development in all areflas County.

This thesis cautions, however, that the biggestathto making a successful transition to a
socially inclusive Green Economy may be the impletagon of both the Constitution and
devolution laws as the same have presented quae€ieal shift from the manner in which the
Government has operated for centuries. Throughigwphlrticipaton, an informed citizenry can

ensure that devolution benefits the local commesitas anticipated in law, even if that may

% The CoK (2010) ; Fourth Schedule
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require changes in the current framework whichgmeshallenges. For instance, it is noted that
while resources allocation is to be done based diormula that was developed by the
Commission on Revenue allocation taking into actofime factors namely;population

parameter, poverty gap parameter, land area, legsial share parameter, fiscal responsibility,

the element of poverty has not been given the emméhat it deserves.

As the Commission is currently collecting fresh @gudata required to make an informed
review of the revenue formulae that had been insusee 2012/2013 financial year in order to
fulfill the Constitution's requirement that thesfirreview be undertaken after three years, the
public must ensure that resources allocated omalses of poverty are reviewed. This review is
also important reasons because some of the dadarudetermining the equitable shares is not a
fixed and is bound to change with time. For insérthke commission relied on 2009 Census data
for its computations during 2012/2013, 2013/2014 @014/2015 financial years - data that
would obviously be in serious need of updating B{® and which cannot wait for the next

population census scheduled for 2019.

The thesis also notes that while the equitable huwglbeen provided for in the constitution, there
is great ambiguity as to the manner of its managéthéWhile the Constitution is silent on

management of the equalization fund, a readingeoti&n 18 of the Public Finance Management
Act, 2012reveals that the fund is specifically eestn the national treasury- an arrangement
which may entrench past unjust practices on regoalocation. It is therefore recommended

that the fund be allocated directly to county Goweent as conditional grants.

*CoK (2010) Art.202
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CHAPTER 3
3.0 GENDER DIMENSIONS OF SOCIAL EXCLUSION
In this chapter, | begin by looking at gender disiens of exclusion and gender mainstreaming
in a global perspective. | then proceed to loothatconnection between gender, poverty and the
environment with a view to showcasing the signiiica of making the transition to a socially
inclusive Green Economy particularly for women wioom the largest population of people
living below the poverty line, while disproportidety depending on the environment for their
livelihoods. The chapter concludes by making recemaations for law and policy makers in
County Governments that may act as a guide for teemimvho aim to make the transition to a

socially inclusive Green Economy.

3.1 Gender Mainstreaming in a global perspective

Experience shows that the resiliency of househalttd communities depends greatly on the
resiliency of womefi’At the same time women are increasingly perceigeplay a significant
role in realising the transformation to a greeneonr®emy and poverty reduction in many
developing economies. The direct and indirect immdcwomen entrepreneurs to the overall
economy has been widely researched on. For instéinbas been shown that raising female
employment could impact a country’s Gross DomeBtimduct by a growth rate of up to 34%.
Women also contribute to the greater availabilifyhoman resources of a country’s green
industry by investing household income in the viieling and proper education of their children.
At the same time, women are known to apply paridylenvironmental friendly behaviour in
various spheres. These include more resource effigoroduction as well as consumption

behaviour and higher sustainable decisions for thmiseholds and busines§&s.

Despite this, ensuring gender equality and equiyains a burning issue. Overall, women still
face many barriers in finding their rightful placeeconomic life. They tend to earn less than

male workers. Those working on farms are often ekkrthe right to own land. They struggle

57 United Nations Development Programme (2012) GeaddrEnvironment and Energy
Online:http://www.undp.org/content/undp/en/homeyeank/womenempowerment/focus_areas/women_and_emaéntalchan
ge/ Accessed 1PFebruary 2015.

*8Mangis Anais (2014) How Women Entrepreneurs argributing to the Green Economy .
Online;http://businessinnovationfacility.org/prefi/blogs/how-women-entrepreneurs-are-contributintié-green-economy
Accessed 14th February 2015
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with education and skills training to fully unleatteir businesses potential. More often than not,
the Government ignores them in terms of policy,daand services and they have difficulty
accessing capital to grow their businesses. An evere pressing barrier is the traditional view
on male and women roles being reinforced by cultuatues which requires that women fulfil
their responsibilities in domestic and family wowkhile entrepreneurship is an area reserved for

men®®

At the Rio+20 Conference in 2012, the concept Green Economy was presented as a positive
response to this dilemma. The objective was to sti@atveconomic growth could be reconciled
with a low-carbon and socially inclusive economyotigh the convergence of economic and
environmental policies. A gender responsive GreeanBmy as envisioned by world leaders,
was said to be one that will "enhance the welfdravomen, children, youth, persons with
disabilities, smallholder and subsistence farmésierfolk and those working in small and
medium-sized enterprises, and improve the liveliso@and empowerment of the poor and
vulnerable groups in particular in developing cow@st Mobilize the full potential and ensure the
equal contribution of both women and men; and afdtbe concern about inequalities and

promote social inclusion, including social protentfloors”.”

However, most civil society organizations, incluglifeminist movements, have rejected the
proposed concept because they believe that a G@emmomy does little to promote gender-just

and socially inclusive development. The concepriigcized for being largely gender-blind with

a strong reliance on green technologies and mankehanisms to reach the goal of a greener
economy and also because, under this concept,cthr@omy continues to rely on unpaid and

underpaid care work to provide essential care appat to dependent adults and children and
non-human beings — a role that is primarily perfednbby women. Critics are therefore stressing
the need for structural changes in the economitesywith emphasis on distributional and

development aspects.

%9bid Pp 2

®Rio Outcome document- The Future We Want, July2201

"stiftung Friedrich-Ebert-Garnet (2014) On GendexreCand Sustainable Economy. Online http://www.fes
sustainability.org/en/blog/postwachstum/gender-eare-sustainable-economy-concept-note, Access&draruary 2015
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The criticism notwithstanding, linking gender eqiyahnd Green Economy has been perceived
to be important for several reasons. First, it m@&al and ethical imperative: achieving gender
equality and realizing the human rights, dignitygl aapabilities of diverse groups of women is a
central requirement of a just and sustainable wo8dcond, it is critical to redress the
disproportionate impact of economic, social andiremvnental shocks and stresses on women
and girls, which undermine the enjoyment of theimian rights and their vital roles in sustaining
their families and communities. Third, and mostngigantly, it is important to build up
women’s agency and capabilities to create betteergyes between gender equality and Green
Economy outcomé$ In making the transition to a socially inclusigad gender responsive
Green Economy, County Governments must first apgiedhe linkages that exist between

gender and environment and gender and poverty.

3.2 Gender poverty and the environment

While sex refers to those roles and relationsHips are biologically determined, gender denotes
the range of socially constructed roles of men waondhen as well as the relationships between
them. The positioning of people not only by rac#neity and class but by gender, is
inseparably linked to domestic roles and respolis#si and access to and control of natural
resources. In Kenya, as indeed in many African t@s) gender roles put women in direct
contact with natural resources such as forestgmiaind and wildlife because they utilize these
resources to supply basic needs for their famifies.

For instance, women come directly in contact wathd in their effort to produce food. On most
farms in villages, you will find women providing ev80% of labor directly in food production.
This activity is major among other chores like fugbod collection, pole-wood for construction,
fetching of water for domestic use, cooking andlieg of the family, and treatment of common
rural ailments. When soils do not yield enough srbpcause of exhaustion, its women to deal

with modification of farming practices like provisi of local manure to replenish the soil. When

7 |bid

¥ Businge Monday S. and Maina Immaculate N. ( 20@&j®conomic status poverty, gender and environmeire:
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&sme=web&cd=8&ved=0CGoQFjAH&url=http%3A%2F%2Fwww.nema
.go.ke%2Findex.php%3Foption%3Dcom_phocadownload¥e8s3Dcategory%26download%3D60%3Ach2&ei=Bm1TVOf
mA4fhaKDxgrAN&usg=AFQjCNHeRdzkXrVe3LbgRnV4L90fdHh\&gig2=BHH85zRHNUoUJY]jNH_3Dww&bvm=bv.7867
7474,d.d2s, Accessed‘il.:ebruary 2015
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there is destruction of soil cover that causes exaision, more often than not, it is women who
do the terracing or develop other strategies bg émlightened or naive. When only little and
poor land is available for subsistence crops, woarenforced to work much harder or go long
distances to reach scattered parcels of land o fiar domestic food crop usé.

When it comes to water, women are the main colteaod users of water in rural Kenya. They
have to decide where to collect water, how to draansport and store it, how much water to
draw, how many sources of water to exploit andibat purposes. Forests are also important to
women particularly in supplying fuel wood. Womereusrests to supplement fuel and food
sources from own land e.g. fuel wood {as treestpldon farms and other agro-forestry projects
are owned by men}, nuts and fibres, wild fruitsge®bles, tubers, honey and wild bush meat.
Forests are also used for cultural and spirituap@ses and in provision of medicinal plants,

which cater for most rural healthcdre.

Because of these linkages, ultimately, as the aha@aregivers in most households, women
will have to contend with a worsening disease emrient. As the poorest segment of the
population, women’s low access to new technologoesdit and assets limits their inherent
ability to adapt. Moreover, as women’s incomes acdess to resources also affects their
bargaining power within households, which in turffeets their ability to ensure that their

children will receive adequate nutrition and cadegps in female production and earnings

opportunities will have negative repercussionstiernext generatich

Over the past years, perception has steadily gramond the globe that poverty is becoming
increasingly feminized, that is, that an increasgmgportion of the world’s poor are female.
According to the Platform for Action adopted at theurth World Conference on Women in
Beijing in September 1995, “More than one billiogople in the world today, the great majority

of whom are women, live in unacceptable conditiafispoverty, mostly in the developing

"/olunteers For Africa (2009) The role of rural wamie natural resource management in Kenya; Online ;
?Sttps://www.ammado.com/nonprofit/50795/articles/534!ccessed M February 2015

Ibid
8 United Nations Development Programme (2012) Pawssiergies: Gender Equality, Economic Developnaert
Environmental Sustainability; Online:
httE://WWW.undp.org/content/dam/undp/Iibrary/geri(kemder%20and%20Environment/PowerfuI-Synergies.@cﬁessed on
11" February 2015
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countries”’

.Poverty, in its broader definition, transcends nmmetary aspects and encompasses
ill health, illiteracy, social exclusion, insecyripowerlessness, lack of access to information and

governance failure®.

Because women disproportionately live below theeptyvline in comparison to men, poverty
remains widespread and poses a range of develommhaltenges. According to the World Bank,
in Kenya for instance, majority of the poor in rfuaaeas are food and subsistence farmers and
those who derive the bulk of their income from théormal sector. About a third of rural
households are female-headed, and two-thirds ah thave no male support, in other words,
they are headed by widowed, divorced, or separatmtien with children. The incidence of
severe poverty is significantly higher among suohdeholds, standing at 44 percent compared
to 20 percent for male-headed househéids.

This state of affairs forces poor people, partidulevomen, to overexploit open access or under-
regulated natural resources because to them, treseal resources are their main source of
livelihood. Households predominantly rely on theimtiling forests for their wood fuel as well
as wood carving, homestead fencing and construtitioer, honey and herbal medicine needs.
In addition, there is increased over reliance kg blargeoning curio industry on the country’s
granite and soap stone quarries for sculpting anthe wetlands’ clay for pottery and reeds for
basket, mat and furniture making which has furhrdranced the destruction of ecosystems.

In addition, continued use of rudimentary technglodgue to poverty contributes to
environmental degradation. For example, use of dsea tool for lighting, honey harvesting,
game hunting, defence against wildlife predatiod alearing agricultural land for subsistence

farming has largely been responsible for accidefivias that lead to loss of biodiversity in the

" Moghadam Valentine M. ( 2005) the ‘feminizationpaiverty’ and women’s human rights; online;
http:/iwww.cpahg.org/cpahg/cpadocs/FeminizationPofverty.pdf, Accessed on Eebruary 2015

78 United Nations Development Programme (2012) Pawssinergies: Gender Equality, Economic Developnaemnt
Environmental Sustainability; Online:
http://www.undp.org/content/dam/undp/library/geri@G@mder%20and%20Environment/Powerful-Synergies Acifessed on
11" February 2015

® The World Bank (1995) Kenya: Poverty Assessment

Online:http://wwwwds.worldbank.org/servlet/ WDSCami®erver/WDSP/IB/1995/03/15/000009265_396121416M&Tdered/
PDF/multiOpage.pdf, Accessed off1february 2015
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country’s forests and rangelands. Frequent occoeenf fires lead to loss of ground cover and
make the land more prone to desertification antlegosion. In the Arid and Semi-Arid Lands,
environmental degradation takes the form of sheet gully soil erosion due to the fragile
ecosystems and livestock overstocking althoughlsb accurs in the arable lands where
inappropriate agricultural techniques are useds Tagradation reduces soil fertility and has
negative implications on land productivity, liveskocarrying capacity, water quantity and

guality and wood fuel availability.

Further, because the poor don't enjoy secure layids; they are forced to cultivate ecologically
fragile landscapes such as forests, wetlands, Hakes and hillsides with catastrophic
consequences for themselves, biodiversity, ecasigstand the general environment. In addition,
because they lack security of tenure, the poomafigk predation to occupy wildlife dispersal
areas and migration corridors consequently deggadimd constricting the wildlife’s potential

breeding and feeding grounds and rendering thredtspecies extiné?.

3.3 The evolution of gender responsive internationanstruments

Up until the recent past, both national and inteomal environmental legal instruments have
paid insufficient attention to women. In most casesernational environmental documents
barely mention women or gender. When referencesmaide, they tend to be very broad and,
therefore, of little practical use or impact. A femternational environmental instruments have,
however, made some progress in incorporating piangson women and gender in a meaningful
way and should serve as a model for future law-ngaka this field. Some of these instruments

are briefly discussed belot;

80Businge Monday S. and Maina Immaculate N. ( 201&#wonomic status poverty, gender and environmenline,
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&sme=web&cd=8&ved=0CGoQFjAH&url=http%3A%2F%2Fwww.nema
.go.ke%2Findex.php%3Foption%3Dcom_phocadownloadde8s3Dcategory%26download%3D60%3Ach2&ei=Bm1TVOf
mA4fhaKDxgrAN&usg=AFQjCNHeRdzkXrVe3LbgRnV4L90fdHh\&gig2=BHH85zRHNUoUJYjNH_3Dww&bvm=bv.7867
7474,d.d2s

#United Nations Development Programme (2012) GeaddrEnvironment and Energy Online:
http://www.undp.org/content/undp/en/home/ourworkiremempowerment/focus_areas/women_and_environmeateje/
Accessed on fiFebruary 2015
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3.3.1 The 1992 Earth Summit

This Earth summit arguably marks the first recdgnitof gender in international environmental
law, as evidenced by the references found in the dacuments adopted at the Summit. In
particular, the Rio Declaration included new largrigpecifying that “women have a vital role
in environmental management and development. Takiparticipation is therefore essential to
achieving sustainable development.” Agenda 21,amhentire chapter dedicated to ‘Global
Action for Women towards Sustainable Developmelikewise included women among nine
'major groups’ whose commitment and genuine involeat were deemed critical to the
effective implementation of its objectives, polgiand mechanisms. Though the changes the
Earth Summit had called for would require time, nwhile, pressures on the environment
continued to increase. By the 1997 Earth Summithkg, state of the global environment had
deteriorated further. While “[sJome progress haserbemade in terms of institutional
development, international consensus-building, ipyidrticipation and private sector actions...
Overall... trends are worsening.” In the paralteeérnational track on gender, similar conclusions

were being reached.

3.3.2 The 1995 Beijing Plan for Action

This plan was adopted at the Fourth World Confezeoe Women in 1995 details how the
impact of this ongoing decline was especially lsitwomen; and that efforts to integrate gender
into the environmental field had fallen far shantan attempt to address these shortcomings, the
international community pledged to redouble effddsreverse harmful trends and promote

sustainable development, including activities tdrads and incorporate gender.

3.3.3 The 1997 Earth Summit +5

The Earth Summit+5 Outcome Document contains léreates to women, reiterating the need
and commitment to promote women’s involvement, ewgrment, equality and equity in
sustainable development policy and practice. Thenemdum from this recommitment, in turn,
fed into the negotiations of the international atgefor the 21century at the Millennium Summit.
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3.3.4 The 2000 Millennium Summit and The MillenniumDevelopment Goals

Both gender equality and the environment figureshpnently at the Millennium Summit. The
Millennium Declaration includes ‘respect for natuas one of six fundamental values that it
deems essential to international relations inwenty-first century. Gender, meanwhile, features
in two of the other values enumerated: freedom aeqdality. Unfortunately, however, the
explicit inclusion of women observed in Rio and Hois not found in the environmental

paragraphs here.

While the environment and women are both featunetheé MDGs, they are treated as separate
rather than linked priorities. Significant short$alvere also noted in the lead up to the 2002
World Summit on Sustainable Development, at whighihternational community would gather

again to assess the progress made on the Rioglescand plan of action, ten years after the
Earth Summit. It is unsurprising then, that the W@&ummit on Sustainable Development rang

with calls to make good on the laudable Rio goatggender integration.

3.3.5 The 2002 World Summit on Sustainable Developnt

This summit produced the Johannesburg DeclaratioSustainable Development and Plan of
Implementation of the World Summit on Sustainablev&opment. Principle 20 of the
Johannesburg Declaration proclaims a commitmerfemnsuring that women’s empowerment,
emancipation and gender equality are integratedl ithe activities encompassed within Agenda
21, the Millennium Development Goals and the Piaimplementation of the Summit.”

The Plan of Implementation also presents a reaspmagendered strategy, particularly in the
chapter on poverty alleviation. The document corstaiver 45 references to women and gender
across a variety of subjects, from eliminating &mde and discrimination, to agriculture,
biodiversity, education and access to health sesyitand and other resources. The mention of
gender considerations would appear to reflect aigigp commitment and consensus on the need
to recognize and involve women. Further evidence ba found in the Commission on
Sustainable Development’'s 2003 decision to makelgrea cross-cutting issue in all its work
through 2015. Following a successful push from woerganizations and advocates, the

United Nations Environment Programme (UNEP) sodioviced suit, adopting a decision calling
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upon Governments and UNEP itself to mainstream geido all environmental policies and
programmes, assess the effects of environmentatigglon women, and integrate gender
equality and environmental considerations intortlsrk, at the 2% session of its Governing
Council in 2005.

A few months later, in July 2005, the Economic &wtial Council passed a similar resolution
calling upon all UN entities to mainstream a gengerspective in all the policies and
programmes of the UN system. That same year, teenational community convened in New

York to assess the implementation of the MillenniDetlaration five years on.

3.3.6 The 2005 World Summit

The 2005 World Summit continued to champion thegration of gender. An entire subpart
under the development agenda is entitled ‘Genderaliyg and Empowerment of Women’, and
emphasizes the importance of gender mainstrear@irically, however, this subpart makes no
mention of the environment. The provisions on their®enment mirror this omission: although
gendered terms appear over 40 times across a angpics, including education, employment,
human rights, rule of law and prevention and rasmiuof conflicts-for which gender receives
another dedicated subpart—they are conspicuouslgralfrom the nine paragraphs under the
subpart ‘Sustainable development: managing ancegiiog our common environment’, which
contains no reference to women or gender. At th@52®/orld Summit, the international
community largely turned its back on the vital eolend needs of women in the field of the
environment. Sadly, this prevailing trend is aldiservable in the law surrounding one of the
global problems that receives the greatest attemtianternational environmental law and policy

circles: climate change.

3.3.6.1 The 1992 Earth Summit

The United Nations Framework Convention on Clim@teange (UNFCCC) was negotiated at
the United Nations Conference on Environment andeldpment (UNCED), informally known
as the Earth Summit, held in Rio de Janeiro 199#withstanding the considerable attention
paid to women’s issues at the Summit, the UNFCC®esano reference to women or gender

equality; nor does the only protocol to the Conwmanto date, the 1997 Kyoto Protocol. These
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omissions are all the more disturbing for the tgalhat the effects of climate change are
“superimposed on existing vulnerabilities,” inclndigender disparities, and that women have a
critical contribution to make as leaders and intorsin the fight against climate change. The
international climate change regime has been stouwntegrating gender into its policies and
processes. Without any systematic incorporatiora ajender dimension in the UNFCCC or
Kyoto Protocol, women have long been an afterthougtthis system, their needs addressed

only in bits and pieces.

Six years after this, COP-7 adopted a decisionngoraving the participation of women in the

representation of the parties, but its scope wagdd to monitoring and increasing the election
of women to convention posts and bodies. The &ffitial side event on gender was held the
following year at the eighth meeting of the Confex@ of the Parties in New Delhi in 2002.

Nonetheless, it was not until its fourth assessmeport in 2007 that the Inter-Governmental
Panel on Climate Change, the scientific inter-Gorental body tasked with assessing the
current state of climate change science, recognihedrole of gender in shaping people’s
vulnerability and adaptation.

In the intervening years, gender had still beegdlrignored, in spite of a dedicated lobby of
women’s organizations. Fortunately, the enduririgref of the women’s groups have succeeded
in drawing the climate change regime’s attentiogeader in the last few years. COP-13, in Bali
in 2007, featured five formal side events dedicategender issues and saw the launch of a joint
Global Gender and Climate Alliance between the éthiflations Development Programme, the

United Nations Environment Programme and leadingrenmental and women'’s organizations.

In 2009, gendered language finally appeared in dbbécome documents of COP-15 in
Copenhagen. The Copenhagen documents recogniz&hbagffects of climate change will be
felt most acutely by those parts of the populatioat are already vulnerable owing to youth,
gender, age or disability.” Furthermore, they as$ee need for “gender equality and the
effective participation of women” and call for gemdsensitivity and consideration in efforts on

adaptation, capacity building and deforestationnd&e held its place the following year in
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Cancun, with at least 10 references in the conferemutcome documents, albeit in the same

general areas as before.

At the most recent COP-17, held in Durban in 2Qfé,outcome documents featured even more
gendered terms and provisions, and also referetimedeed for greater gender equality under
the UNFCCC in general. Most critically, gender amgein the decision text on the Green
Climate Fund, finally breaking into the financingamgements under the Convention. Looking
forward, gender-sensitivity and participation ateade their way into the decision on national

adaptation plans, a relatively new mechanism inrtenational climate change regime.

3.3.7 Convention on Biological diversity

Right from the start, the international regime liardiversity conservation recognized the role of
women. The preamble to the 1992 Convention on Bedity recognizes “the vital role that
women play in the conservation and sustainableofidg®@ological diversity,” and affirms “the
need for the full participation of women at all & of policy-making and implementation for
biological diversity conservation.”

The Convention on Biodiversity system is among rin@st nominally engendered regimes in
international environmental law. A full decade athedthe UNFCCC bodies, the Conference of
the Parties to the Convention’s Subsidiary BodySmentific, Technical and Technological

Advice introduced an early reference to womensasécond meeting in Montreal in 1996, in a

provision on biodiversity in agriculture.

At the third meeting of the COP the following yedine parties adopted two engendered
decisions: one on conservation and the sustainegef agricultural biological diversity, which
recognizes that many farmers are women and callsadires to mobilize farming communities
with specific reference to gender roles; and a s@amn article 8(j) of the convention, which
deals with traditional knowledge, innovations amedgtices, that calls for gender representation

in the selection of funded workshop participants.
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A few years later in 1999, the fourth meeting o€ teubsidiary body produced another
recommendation that makes reference to gendetithés on the sustainable use of biological
resources, including tourism-recognizing that temri may affect gender relationships by
offering different employment opportunities to wamend men.

At its fifth meeting in Montreal in 2000, the suthsiry body included gender balance among the
considerations it recommended that parties reviesomposing ad hoc technical expert groups,
subsidiary bodies, and the roster of experts.

Later that same year, the Parties gathered in biaioo COP-5, adopting the Subsidiary Body’s
tourism assessment, along with two other decisibasspeak to the need for gender balance in
the expert roster, and the increased participatbowomen in the Article 8(j)) programme of

work.

In 2002 and 2004, the parties adopted decisiortsitbluded gender among the social factors
that may affect traditional knowledge; nonetheleélsy and other participants recognized that
still not enough was being done to integrate womeractices, knowledge and interests. In
March 2006, the executive secretary of the Conwendippointed a gender focal point, in line
with gender mainstreaming directives adopted by Eeenomic and Social Council and the
United Nations Environment Programme Governing Cdun 2005.

The following July, the Ad Hoc Open-ended Workingp@ on the Review of Implementation
on the Convention met for the second time in Pans, adopted a report that, in part, urges the
parties to, inter alia, promote the mainstreamiriggender considerations in developing,

implementing and revising their national and regidrodiversity strategies and action plans.
In response to this mounting pressure for greatgrgration of gender in the Convention’s

system, the secretariat adopted a dedicated platinmlate and facilitate efforts to overcome

constraints, and take advantages of opportunii@sdmote gender equality.
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The ‘Gender Plan of Action’ recognizes gender mag@sning as “the primary methodology for
integrating a gender approach into any developroeehnvironmental effort,” and sets forth an
ambitious programme to truly mainstream genderhia work of the Convention. The plan
identifies four strategic objectives: 1.To mainatre a gender perspective into the
implementation of the Convention and the secrdtari@ork; 2.To promote gender equality in
achieving the objectives of the Convention andrlatstruments; 3.To demonstrate the benefits
of gender mainstreaming in biodiversity conservatisustainable use and benefit sharing; and

4.To increase the effectiveness of the secretanabtk.

The plan then outlines four spheres of activitieshey, organizational, delivery and

constituency, each with its own subsets of targatsions/steps, and indicators—to address
gender concerns over the period from 2008 throfl? 2Since the adoption of the Gender Plan
of Action in 2008, the secretariat has developetiriecal guidelines for mainstreaming gender

into National Biodiversity Strategies and ActioraRs.

Building on its secretariat’s dedication to gendgorts, the COP adopted a decision at its tenth
meeting in 2010, urging the parties to take heetth@de guidelines; requesting that the secretary
cooperate in efforts to develop clear indicators nionitor progress within the broader
international community; and calling for gender nséfeaming in all programmes of work under

the Convention.

On paper, some positive steps have already beendext Namely, the preamble of the 2010
Nagoya Protocol on Access to Genetic ResourceshenBair and Equitable Sharing of Benefits
Arising from their Utilization, recognizes “the gltrole that women play in access and benefit-
sharing and affirming the need for the full pagation of women at all levels of policy-

making,” while the body of the protocol containyel references to women in the context of
traditional knowledge, capacity building, and ficang. Laudable provisions, however, do not
translate automatically into tangible results, amdch work remains to be done to deliver on

these promises.
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3.3.8 The 2012 UN Conference on Sustainable Devetognt (Rio+20)

Finally, the latest major global gathering on tih@ieonment, the UN Conference on Sustainable
Development (Rio+20) held in Rio de Janeiro in J@0&2, recognized gender equality and
women’s empowerment as a cross-cutting issue itaisiadle development stating at paragraph
45 thereof that “we underscore that women haveta wle to play in achieving sustainable
development. We recognize the leadership role ahem and we resolve to promote gender
equality and women’s empowerment and to ensurea fladi and effective participation in

sustainable development policies, programmes acidide-making at all levels*

With specific reference to the Green Economy Pa@gb6 and 58 of the outcome document
recognise inclusiveness and social equity as keiptes in a Green Economy, emphasizing
that Green Economy should contribute to the enhmgoé of social inclusion and welfare of

women, indigenous communities between other categjoParagraph 58 on the other hand
underlines that Green Economy policies should lppaeded by an enabling environment and
institutions allowing participation of all stakekeks, including civil society while paragraph 62
encourages countries to drive sustained, inclusind equitable economic growth and job

creation, particularly for women, youth and the poo

In contributing to the outcome document, the Woraenajor Group provided input that began
with a clear vision for an equitable and sustaiealbrld noting that “Social equity, gender

equality and environmental justice must form tharhef sustainable development and the
outcomes of the rio+20 conference.” the positiopgpadentifies measures that should promote:
gender equality in all spheres of our societiespeet for human rights and social justice; and

environmental conservation and protection of huimeaith®?

3.4 Opportunities presented by the Constitution
The CoK provides a solid legal and institutionalnflework for the recognition and protection of

the rights of women principally by creating a framoek for affirmative action that ensures that

82United Nations General Assembly /RES/66/288* (2(8i&}y-sixth session Agenda item 19 Resolution éeldpy the General
Assembly on 27 July 2012; The Future We Want

83 Ibid
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minorities and the marginalised are brought up peed in social, economic and cultural

developmen®?

Chapter 11 on devolved Government contains pravssihiat will improve equality of gender
and ensure equity. For instance, Article 174 onadijects of devolution contains the objectives
of devolution as follows: a) “foster national uniby recognising diversity; b) recognising the
right of communities to manage their own affairgl @a further their development; e). Protect
and promote the interests and rights of minoriéied marginalised communities; and c) Ensure

equitable sharing of national and local resourhesuighout Kenya.

In the Bill of Rights, equality and freedom fronsdiimination is provided for categorically by
stating that women and men have the right to etreatment, including the right to equal
opportunities in political, economic, cultural asakcial spheres13. In addition, discrimination on

account of sex either by the state or by an indiidis also outlawed.

Article 175(c) of the Constitution states that “@btwy governments established under this
Constitution shall reflect the following principtes@) county governments shall be based on
democratic principles and the separation of powiersounty governments shall have reliable
sources of revenue to enable them to govern andedelervices effectively; and( no more

than two-thirds of the members of representativéidsin each county government shall be of

the same gender.

Article 197 reinforces this by stating that; “No racdhan two thirds of any county assembly or
county executive committee shall be of the samedegen Article 177(b) provides the
mechanism through which this will be attained. Rrgcle creates Special Seats in each county
legislature, whose total number will be determitgdthe number of special seats necessary to
ensure that no more than two thirds of the memhgershthe county assembly is of the same
gender and provides for election or nomination airginalised groups, including persons with
disabilities and the youth.

84 CoK (2010) Art. 174, 175,177 and 197,
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Further to this, the Constitution has addressedigbige of inequalities through the budgeting
proces$°The allocation of public funds among and betweagiores through the budget is the
main policy tool that could be used to addressomi inequalitie$® In most developed
economies, the redistribution policy is designeduch a way that low-income regions enjoy a
higher inflow of public resources, while high incengenerating regions provide the surplus
resources needed. The Constitution has adoptadilismechanism through the establishment
of the Equalization Fund which will see at leash @er cent of Kenya’'s annual revenue
distributed to the poorer regions of the countnyd@eriod of 20 years to assist in the provision
of basic services to marginalised areas so asing bre quality of services in those areas to the
level generally enjoyed by the rest of the natidbhe provision of this fund is important to
women as it will ensure that services such as wagentation and health are improved with the
overall result that the livelihood of women, pautarly rural women, will be improvéd

3.5 Addressing Gender Dimensions of Exclusion Thrah a County based Green Economy

The latest major global gathering on the envirominéime UN Conference on Sustainable
Development (Rio+20) held in Rio de Janeiro in J@0d&2, recognized gender equality and
women’s empowerment as a cross-cutting issue itaisiable development stating at paragraph
45 thereof that “we underscore that women haveta wle to play in achieving sustainable
development. We recognize the leadership role ah&m and we resolve to promote gender
equality and women’s empowerment and to ensurea fladi and effective participation in

sustainable development policies, programmes acigide-making at all levels®

With specific reference to the Green Economy, Rafdtg56 and 58 of the outcome document
recognise inclusiveness and social equity as keiptes in a Green Economy, emphasizing
that Green Economy should contribute to the enhmgoe of social inclusion and welfare of

women, indigenous communities between other categjoParagraph 58 on the other hand
underlines that Green Economy policies should lppeded by an enabling environment and

institutions allowing participation of all stakekeks, including civil society while paragraph 62

8 |bid Chapter 12

8 stiftung Friedrich-Ebert-,(2012) Regional Dispiestand Marginalisation in Kenya ,Pp 21

¥ CoK (2010) Art.204

8United Nations General Assembly /RES/66/288* (2(8i&}y-sixth session Agenda item 19 Resolution éeldpy the General
Assembly on 27 July 2012;The Future We Want
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encourages countries to drive sustained, inclusivd equitable economic growth and job

creation, particularly for women, youth and the pdo

In contributing to the outcome document, the Woraenajor Group provided input that began
with a clear vision for an equitable and sustaiealbbrld noting that “Social equity, gender

equality and environmental justice must form tharhef sustainable development and the
outcomes of the rio+20 conference.” the positiopgradentifies measures that should promote:
gender equality in all spheres of our societiespeet for human rights and social justice; and

environmental conservation and protection of humeerth®

The Green Economy offers a possibility for a mageitble sharing of revenue between men
and women, capital and labour, and rich and poanttes. However, market-based approaches
that emphasize economic growth have tended to #&xpid marginalize women in their roles as
workers, consumers and citizens. According to @anwWallace, as workers, women are being
excluded from the Green Economy due to gender-gatgd employment patterns and
discrimination. As consumers, women are more likkbin men to buy eco-friendly products but
they have limited purchasing power. As citizensmea are crucial to good governance in the
Green Economy but have little influence becausg f@v women hold management positions in

both public and private sectots.

County Governments that aim to make a sociallyusige transition to Green Economy must
therefore act to close gender gaps that threatemate@ the Green Economy as inequitable as its
forerunners by adopting approaches that would asaufuller role for women. Significantly,
women need to be freed from patriarchal systemseaodomic, legal and political constraints
that limit their ability to own land, control righto natural resources, obtain necessary training,

access information, raise financing and acquireviait technology.

8 |bid Paragraph 56 and 58

% |bid Paragraph 62

91 Stevens Candice (2012) Gender in the Green Etp@nline:
http://www.unrisd.org/unrisd/website/newsview.ns28httpNews%29/C9BAB159600EE0A5C1257A210036A71C?Open
ment, Accessed on 1November 2014
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In addition, a sustainable Green Economy will depenpart on the availability and transfer of
environmentally friendly technology, which requires profound reform of trade related
intellectual property rights. These technologiesuith be women-friendly technologies in the
sense that they can free up women’s time, redueie thhudgery, and expand their economic,
social and political opportunities. Access to smstlhle and advanced technologies for household
management, agricultural production, business pnsess, transportation information media and
communications will allow more women to become @eghin sustainable livelihoods if they
can obtain those technologies, along with approptiaining and skills to use them. In the final
analysis, a socially inclusive Green Economy mustuee that women play a greater role in
governance, as workers and as consurfiéfeese conditions can be met if County Governments
implement the legal and constitutional mandates tieve been assigned to them through

international law, the Constitution and devolutiaws.

3.5.1 Women in governance

Different authors have argued that women and méang ltifferent perspectives to decision-
making, and a lack of women in Government limits dffectiveness of the state and its policies
and diminishes its representational quality. Yegnwen remain vastly under-represented in
governance forums. In most counties, there is ar@bsence of women involved in decision-
making processes. This may be due to their lowuali@rce participation and time poverty in
relation to men as well as stereotypical attitudegrds the societal roles of women and men.

In the political sphere for instance, it has beba experience in Kenya that women are
underrepresent&d From the 1 general election held in Kenya to the most re@&it3 general
election, men have been the majority in parliam&here was not a single female MP in the first
legislature in 1963. Prior to the promulgation leé tKenyan Constitution, female representation
only improved slightly with Parliament having 4.188male representation in 1997, 8.1% in
2002 and 9.8% in 2007.

*2 |bid
% | bid
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This trend has been particularly worrying becauseliss have shown that when women are
well-represented in decision-making bodies, theralguality of governance tends to rise and
levels of corruption decrease. Secondly, due toesdmat different priorities, women in
Government are more likely to work towards passiags that benefit families, women,
children, and traditionally marginalised groupsn&@ys of women holding political office find
that respondents evidence a different view of sliand of society than their male counterparts.
They give greater emphasis to social welfare, I@gatection and transparency in Government
and business and they tend to introduce more &mal reinforcing labour rights, social
security, education, land redistribution, and et initiatives®. According to Candace
Williams, women are crucial to good governanceha Green Economy because “women in
Government give greater emphasis than men to seelfhre and ecological issues and tend to
be less corrupt and because women, more than ewh td advocate Government intervention
in the marketplace to ban unsustainable products tansubsidize environmentally friendly

goods”®®

Lower representation of women can be attributed tmmber of factors in the Kenyan context.
A study of women civic leaders in the Rift Vallegtablished that women frequently have no
financial bases sufficient to enable them mounbrags campaigns when vying for political
posts. In addition, women are frequently subjedtediolence so as to intimidate them into
giving up the quest for political office. This cdeg with patriarchal notions about the suitability
of women to lead, leads one to the conclusion titrathurdles for women are a lot more than
mere lack of opportunity. This problem is furthestaeerbated by the fact that political rules of
engagement, formulated as they are by men, redledtrespond to men’s experiences thereby

locking out women?

The CoK has attempted to correct some of thesestings by institutionalizing direct gender-

specific measures that seek to correct the conseqaef women'’s historical exclusion from the

%Gender and Sustainable Development (2008) ; Maiigithe Economic, Social and Environmental RoléX@fmen; Online
Http://Www.Oecd.Org/Social/40881538.Pdf, Assesse@@' February 2015

%Candice Stevens (2012) Gender in the Green Economijne:
http://www.unrisd.org/unrisd/website/newsview.ns28httpNews%29/C9BAB159600EEO0A5C1257A210036A71C
?0penDocument, Assessed"Zebruary 2015
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society through its various provisions. For insgnarticle 91 of the Constitution requires every
political party in Kenya to inter-alia;
(a)have a democratically elected governing body;
(b)abide by the democratic principles of good goveceapromote and practise democracy
through regular, fair and free elections within gzety;
(c)respect the right of all persons to participatéhim political process, including minorities
and marginalised groups;
(d)respect and promote human rights and fundamergatéms, and gender equality and
equity. In addition to this, a political party shabt;
» be founded on a religious, linguistic, racial, ethigender or regional basis or seek
to engage in advocacy of hatred on any such basis;
*= engage in or encourage violence by, or intimidatdnits members, supporters,
opponents or any other person; and

» engage in bribery or other forms of corruption;

The Constitution also provides for affirmative acati Generally, affirmative action means a
deliberate move to reforming or eliminating past @nesent discrimination using a set of public
policies and initiatives designed to help on thei®af colour, creed, geographical location, race,
origin and gender among others. It involves stéjps are taken for the purpose of eliminating
the present effects of past discrimination and dak#o account under representation and
insignificant occupation of positions by some mities in the society. The underlying motive

for affirmative action is the principle of equalpptunity, which holds that all persons have the

right to equal access to self-developniént.

Article 27 provides that women and men have thetrig equal treatment, including the right to
equal opportunities in political, economic, culiusad social spheres and that either the State or
any person shall not discriminate directly or iedity against any person on any ground,
including race, sex, pregnancy, marital status|tihhestiatus, ethnic or social origin, colour, age,

disability, religion, conscience, belief, cultudzess, language or birth. The Article goes ahead to

“International Journal of Business, Humanities aadhfiology (2013) An Analysis of Affirmative Actiohe Two-Thirds
Gender Rule in Kenya online:http://www.ijbhtnet.dfoarnals/Vol_3_No_6_June_2013/11.pdf; Accesse@@hFebruary 2015
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provide that the State shall take legislative atiteio measures, including affirmative action
programmes and policies designed to redress aagvhstage suffered by individuals or groups
because of past discrimination, to give full effecthe realisation of the rights guaranteed under
this Article.

Article 81 (b) provides that the electoral systehalls comply with certain principles which
includes that; (b) not more than two-thirds of thembers of elective public bodies shall be of
the same gender. It also reiterates and reinfdhmeprinciple of affirmative action as prescribed
in Article 27(8) of the Constitution, which provislethat in addition to the measures
contemplated in clause (6), the State shall tageslktive and other measures to implement the
principle that not more than two-thirds of the memsbof elective or appointive bodies shall be
of the same gender. The two thirds gender ratadss a requirement at the county level and is
adequately provided for in the constitution. Amsicll75(c) thereof states that County
Governments established under this Constitutionl seflect the principle that no more than
two-thirds of the members of representative bodiesach county Government shall be of the

same gender.

According to Article 177(1), a County Assembly cwets of, among other members,
(b) the number of special seat members necessamysiare that no more than two-thirds of the
membership of the assembly are of the same geoydrg number of members of marginalised
groups, including persons with disabilities and yloeith, prescribed by an Act of Parliament;
Further, Article 197 (1) reiterates this princiglad states that not more than two-thirds of the

members of any county assembly or county execativemittee shall be of the same gender.

The manner of implementing this provision has haveteen a subject of much debate. In the
months leading up to the March 2013 General Elestidhe Attorney-General moved the
Supreme Court for an advisory opinion on *“...whethfaticle 81(b) as read with other
provisions of the Constitution required a progressealization of the one-third gender rule, or
the same to be implemented (immediately) duringgéreeral elections of 4th March, 2013.”
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In making his case, the Attorney General submitted as a consequence of the uncertainty of
language in the Constitution’s gender-equity claudbere was only one certainty: that, by
Article 97(1)(b), the mandatory number of persofthe female gender who are to form part of
the National Assembly’s membership is 13.4 percéhts, if the electorate should fail to elect
women in numbers satisfying the gender-equity rtile, only way to comply with prescribed
equity fractions would be through nominations. Niations on those lines would automatically
raise the membership figure of the national letjisabodies well beyond the prescriptions of
the Constitution. So there would be a conflict kesw the Constitution’s terms on gender
proportions, and its terms on the overall numergiaéngth of these organs. Besides such
conflicts in fundamental principles, the Attornewt&ral further urged, unduly-large national
legislative bodies would place the citizen undeuadue tax burden. The Attorney-General thus
commended an interpretation of the Constitutiort swgpports a progressive realization of the

gender-equity principle in elective representatfonthe central legislative agencies.

The court issued an advisory opinion on the meattem thereafter stating at paragraph [74]
thereof, that “As Article 81(b) of the Constitutietanding as a general principle cannot replace
the specific provisions of Articles 97 and 98, hating ripened into a specific, enforceable right
as far as the composition of the National Assenably Senate are concerned, it follows and this
is the burden of our Opinion on this matter thatannot be enforced immediately. If the

measures contemplated to ensure its crystallizationan enforceable right are not taken before
the elections of 4 March 2013, then it is our opmiArticle 81(b) will not be applicable to the

said elections. The effect is that Article 81(b}lué Constitution is amenable only to progressive
realization even though it is immediately applieait the case of County Assemblies under
Article 177.” However, the Chief Justice, Dr. W. Maga dissented from the majority and stated
that to avoid the unconstitutionality of the nexrlament, the 10 Parliament is supposed to

legislate here and now and secure the rights ofevoamder the two-thirds gender principle.

This opinion has been widely criticized for clawirgick on constitutional gains but the
message that it passes on to the state is thae il full realization of the rights may be
achieved progressively, steps toward that goal rbastaken within a reasonably short time.

Such steps must be deliberate, concrete and tdrgstelearly as possible towards meeting the
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obligations recognized in the Constitution. Thicid®n also enables women to demand as

of right, that the Government implements policieplace to realize the gender equity rule.

Other than the question of how to implement affitiea action provisions, women are still
facing a myriad of challenges. For instance, whetba laws have been put in place, political
parties in Kenya are still generally gendered, smagatic and unaccountable outfits. While
some parties have included women within their $tmat ranks, often this is no more than mere
tokenism intended to camouflage the real powersbghem. The avenue for entry into politics
is restricted in the very first instance, owingthe usual prejudices against women. This can be
exemplified by the process of nomination whichfig grueling with political parties routinely
shutting out women either by requiring exorbitamimmnation fees or failing to provide a

nomination system devoid of favouritism, intimigatiand harassment.

In this respect however, there is an important wation in the Constitution that should serve to
ameliorate some of the difficulties fomented byiticdl party frameworks. Under Article 85, a
person who is not a member of a political partyhas not been such a member for at least 3
months before an election but who satisfies othegrimum requirements for election to the

relevant body, shall be free to stand as indepdruiemidate.

The independent candidature provision offers wothenopportunity to have a stab at elective
position without having to succumb to the gruellidgmands that come with political party
nomination. However, facilitating female particijpet in governance may depend on special
training and information programmes to explain ctErpprocesséd This is a function that
County Governments are required to do, not onlyabse “enhancing the participation of the
people in the exercise of the powers of the stdteins the basis of devolution but also because,
under the Fourth Schedule to the Constitution, @GoGovernments are required to ensure and
coordinate “the participation of communities anddtions in governance at the local level and to
assist communities and locations to develop their@dtrative capacity for the effective exercise

of the functions and powers and participation imegoance at the local level”.

%Gender and Sustainable Development (2008); Maiigige Economic, Social And Environmental Role@men Online
Http://Www.Oecd.Org/Social/40881538.Pdf
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Secondly, while the scope of affirmative actiorcagently legislated in Kenya extends only to
appointed and elective posts, it may be wise four@p Governments to look into ways of
expanding its application. The European Commisgomstance, has proposed legislation with
the goal of achieving 40% representation of wonmenan-executive board member positions in
publicly-listed compani€& The proposed Directive sets an objective of a 40&sence of the

under-represented sex among non-executive direst@@mpanies listed on stock exchanges.

Companies which have a lower share (less than 40%)e under-represented sex among the
non-executive directors will be required to makeaptments to those positions on the basis of
a comparative analysis of the qualifications ofreeandidate, by applying clear, gender-neutral
and unambiguous criteria. Given equal qualificatipniority shall be given to the under-
represented sex. The objective of attaining at ¥@% membership of the under-represented sex
for the non-executive positions should thus be me2020 while public undertakings — over
which public authorities exercise a dominant inflce — will have two years less, until 2018.
The proposal is expected to apply to around 5 @88d companies in the European Union. It
does not apply to small and medium-sized enterpos@on-listed companié?’

The rationale for making this move is that firstiy, would result in improved company

performance as various studies suggest that coegpavith a higher share of women at top
levels deliver strong organisational and finang@alformance. Studies have also shown that
where governance is weak, female directors canceseestrong oversight and have a “positive,
value-relevant impact” on the company. A gendesabeéd board is more likely to pay attention
to managing and controlling risk. Secondly, acaaogdio recent estimates, women control about
70% of global consumer spending decisions. More gonm management positions can

therefore provide a broader insight in economicavedur and consumer choices. Products and

services that are more in line with consumers’ st preferences can boost sales figures.

%Kathleen Roger (2013) Fixing the Green Economy @ei@hp; online;http://www.earthday.org/blog/20130J8fixing-green-
economy-gender-gap Accessed on 13th February 2015

190 Eyropean Commission Press release (2012); Wom&oarts: Commission proposes 40% objective; Online;
http://feuropa.eu/rapid/press-release_IP-12-1208trarAccessed on 13th February 2015
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Thirdly, it would result in better quality of dems-making because diversity among employees
and board members boosts creativity and innovdtyoadding complementary knowledge, skills
and experience. A more diverse board of directarsaontribute to better performance because
decisions are based on evaluating more alternatimepared to homogenous boards.

Fourth, it would lead to improved corporate gowrce and ethics as studies have shown that
the quality of corporate governance and ethicabhbigur is high in companies with a high share
of women on boards and finally, it would ensuret tih@re is better use of the talent pool. The
argument attached herewith is that 60% of univegiaduates in Europe are women. In times of
skills shortages and an ageing population, Eur@rerno longer afford to underutilise female
talent. If half the talent pool is not even consadk for leadership positions, the quality of
appointments may be compromised. Systematicalljdmg suitable candidates of both sexes
ensures that new board members are selected frenvetty best candidates, both male and

femalel®*

3.5.2 Gender Equality and Public Expenditure

Budgets are universally accepted as a powerful fmokchieving development objectivés
County Budgets reflect how those Governments nmdb#éind allocate public resources and how
they aim to meet the social and economic needsenf people. Thus, the Government budgetary
policy plays a major role in achieving the objeetiof gender equality with investment in
women's economic empowerment being an importansuneaf Governments' commitment to
achieving a socially inclusive Green Economy. Tlgtouits budget allocations, County
Governments have the potential to redress inegesgl#nd discrimination in the household, in
property ownership, and in labor and credit marKeétss can be achieved through various Green
Economy measures including spending on educatidrtraming that close gender gaps and by

making investments and expenditures that reduceem@tare burdetf?

101 European Commission (2014) Women on boards - Feetd; The economic arguments, Online
http://ec.europa.eul/justice/gender equality/filesfivenonboards/factsheet-general-1_en.pdf, Accessédtb February 2015
192 50ciety for international development; Gender Resjve Budgeting in Kenya; Policy Brief No. 1 (2010nline;
http://www.sidint.net/docs/GenderResponsiveBudggtitolicyBrief.pdf, Accessed on % February 2015

193 5eguino Stephanie (2013) ; Financing for Genderality: Reframing and Prioritizing Public Expendits to Promote
Gender Equality online ; http://www.genderbudgetyiadex.php?option=com_joomdoc&view=documents&patiggested-
readings/seguino-s-paper&ltemid=587, Accessed 8rFEbruary 2015
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Financing for gender equality in the Green Econonayyever, requires a well-targeted approach
that strategically uses resources capable of lguggahange in multiple domains. In order to do
this, County Governments must be clear about wiet precise gender equality goals are visa-
a-vis the potential budget allocations. It's impmoittto note that there is no one-size- fits-akerul
on gender equality priorities because prioritiesyMay county and context. However, while the
priorities will depend on county-specific conditgynthose goals that can leverage change in

other domains should be prioritized.

As earlier elaborated, Article 27(1) on the Bill ofhts in the Constitution, 2010, explicitly
provides for gender equality. Further, Article 2@} (iii) states that: “The public finance system
shall promote an equitable society, and in pamiGupublic expenditure shall promote the
equitable development of the country, including mgkspecial provision for marginalised
groups and areas. Thus, the question of equityhenplanning and budgeting process is well

grounded in the Constitution and is an importasidoéor advocating gender responsive budgets.

The Public Finance Management Act, 2012 also makesial provisions that support gender
mainstreaming by providing that the principle otigg be adhered to both at national and county
level Governments. In particular; Section 132 (1) &8pulate that “each financial year, the
County Executive member for finance shall, with thpproval of the County Executive
Committee, make a pronouncement of the revenumgamseasures for the county Government.
Any recommendations made by the relevant commiateadopted by the county assembly on

revenue matters shall take into account the priesipf equity, certainty and ease of collection”.

Section 125 of the Public Finance Management Azt22orovides the procedure to be followed
in the budget making process at the county leveidiude;
a) development of an integrated development plannimoggss, which includes both long
term and medium term planning;
b) planning for and establishing financial and ecorwpniorities for the county over the
medium term;
c) making an overall estimation of the county Governtiserevenues and expenditure;

d) adoption of the County Fiscal Strategy Paper;
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e) preparing budget estimates for the county Governraed submit- ting estimates to the
county assembly;

f) debate and approval of the budget estimates byahety assembly;

g) enactment of the appropriation law and any othws leequired to implement the county
Government’s budget;

h) implementation of the county Government’s budget;

i) accounting for, and evaluating the county Goverrttaethudgeted revenues and

expenditure.

The county treasury has the mandate to preparesamulit to the county executive committee
the County Strategy Fiscal Paper for approval. Gtenty executive then submits the County
Strategy Fiscal Paper to the county assembly fpramal by 28th February each year. The
County Strategy Fiscal Paper contains the stratpgarities and policy goals for the county

Government, the estimates, expenditure, revenudamdwing for the next financial year.

Within 14 days, the county assembly should consateradopt the Strategy Fiscal Paper with or
without amendments. The county treasury shall toersider any recommendations made by the
county assembly and publish the Fiscal Paper withdays. It is also required that the county
executive prepares annual cash flow projectiondHernext financial year by 15th June, to be
sent to the Controller of Budget, Inter-Governmemadget and Economic Council and the

National Treasury.

The county executive member in charge of the cotreysury shall submit the budget estimates
and other documents together with the draft Bitls {mplementation of the county Government
budget), except the Finance Bill, to the Countydtxiwe Committee for approval by 30th April

every year. Following approval by the County Exa@iCommittee, the budget estimates shall
be submitted to the county assembly for approvhaé Glerk to the county assembly shall then
prepare the budget estimates for the assembly @mehfd them to assembly and the county

executive committee member in charge of the cotresury for comments.
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After submission of budget estimates to the CouAgsembly for approval, the County
Executive Committee member in charge of the cotneiysury shall publish and publicise them.
Upon approval, the county executive committee iimarice shall prepare and submit the County
Appropriation Bill with the approved budget estiesto the county assembly.

During the month of May, the county budget commaitteolds public hearings on the budget
following which, the county assembly shall consided approve the Appropriation Bill, with or
without amendments, and within 90 days after itsspay, the assembly shall pass the Finance
Bill. On October 30th, the county Government musblish the first quarterly implementation

report.

This budget procedure having been elaborately gettloe issue that remains of concern is how
to make the connection between the budgeting psoatshe county level and gender equity,
especially for the poor. Over the last several yearconceptual framework has emerged that
identifies three domains of gender (in) equalitgpa&bilities, economic opportunities (access to
and control over resources), and empowerment (arevim decision-making). Indicators of
capabilities include: education, access to headtte,creproductive care, and support for care
work. Economic opportunities can be measured byeweguality, share of paid employment,
access to credit and technical assistance, and wer@d ownership rights and access to land
while empowerment or voice is illustrated by wonseshare of political and civil Government

positions and their share of professional, manaband supervisory jobs.

A tool that has been adopted by other countrie&easder-Responsive Budgeting. This tool
promotes gender equality by assessing the effedG@iernment revenue and expenditure
policies on both women and men. It is premised @ rtotion that implementation of gender
equality commitments requires translation of thosenmitments into programs, services and
measures that should be reflected in sector aral f[dans and budgets. In its simplest form,
gender responsive budgeting is an approach boilirat five steps®*

I.  Gender analysis of the situation of men, wometns gind boys in a particular sector;

ii.  Analysis of how policies address the identified dgmissues

104Society for international development; Policy Biéd. 1 (2012) ; Gender Responsive Budgeting in lee®nline;
http://www.sidint.net/docs/GenderResponsiveBudggtirolicyBrief.pdf
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iii.  Analysis of whether the assigned budget allocatemessufficient to implement gender
responsive policy

iv.  Monitoring of expenditure and implementation of ip@s (which require assessing
whether public expenditure was spent as intendet);

v. Evaluation of outcomes (which require assessingirtipgact of policy expenditure and

checking how it has contributed to the Governmemidgr equality commitments).

Each of the above steps corresponds to stages ldic ppolicy making from planning, to
budgeting, implementation, monitoring and evaluatidpplying the tool entails utilizing a range
of tools and methodologies at each of those stagethe planning stage, gender analysis, audit
and policy assessment are useful for identifyingdse and ensuring that gender equality
priorities are integrated in national and sectarettgpment plans. At the sector planning stages,
it is important to identify effective interventior@d programs that should be provided by the
sector ministries, and the necessary budgets amitoriog budget performance from a gender
perspective (these include budget analysis, beaagfiagncidence analysis, and citizen report
cards).

This tool has been successful in other countriegngiance, in Morocco, the Gender Responsive
Budgeting project was set up in two phases: tis¢ dne facilitated the sensitization of ministries
and the elaboration of gender responsive budgetots (i.e., Practical Guide and Gender
Responsive Budgeting Handbook). The handbook ond&eriResponsive Budgeting was
prepared for capacity building of budgeting anchplag managers in every line ministry in the
gender analysis of budgets. The handbook was nieasrve as a normative framework for the
implementation of the results oriented budget rmefand for the identification of entry points for
the integration of gender concerns within the piagrand programming budget process. The
second phase (2005-2008) entailed the institutiomizdn of the Gender Report, which
accompanied the Finance Bill. The gender reportyaad the gender dimensions of public
policies and budgets and their impacts on the @joul. It also reinforced the accountability of

the Moroccan Government and its commitment towgeigler equality and human development
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and stressed the successes and gaps of its pafiamseting women and men’s needs and thus

informed the decision-making proce$s.

There are also various tools that can be utilized & gender-sensitive analysis of budgets

including the following*%

Vi.

gender-aware policy appraisal: This is an anallytggroach that involves scrutinizing
the policies of different programmes by focusingtioeir gender dimensions. It questions
the assumption that policies are ‘gender-neutratheir effects and asks instead: In what
ways are the policies and their associated res@lloeations likely to reduce or increase
gender inequalities?

gender-disaggregated beneficiary assessments:tdthsique is used to ask actual or
potential beneficiaries the extent to which Govesnimpolicies and programmes match
these peoples’ priorities.

gender-disaggregated public expenditure incidentaysis: This research technique
looks at the distribution of public expenditureveeén women and men, girls and boys.
For instance, a public expenditure incidence amalygn be carried out to examine how
uwezo funds benefits men and women.

gender-disaggregated tax incidence analysis: Hssarch technique examines how the
burden of taxation is borne by different individsar households. The analysis can be
disaggregated by gender.

gender-disaggregated analysis of the impact obtltget on time use: This looks at the
relationship between the Government budget andntdne time is used in households.
This ensures that the time spent by women in unpaik is accounted for in policy
analysis.

gender Aware Social Accounting Matrices (SAM). A MAis a comprehensive,
economy-wide data framework, typically representing economy of a nation. It is a
useful tool for policy analysis. The SAM can be emdered to allow gendered policy
simulations by disaggregating labour and housetasidounts by gender and also

19 Society for international development; Policy Brief No. 1 (2012) ; Gender Responsive Budgeting in Kenya; Online;
http://www.sidint.net/docs/GenderResponsiveBudgeting_PolicyBrief.pdf

%650 ciety for International Development, 2012 Gender Responsive Budgeting and its Application to Planning in Kenya
Online: http://www.sidint.net/docs/GenderResponsiveBudgeting_booklet.pdf
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extending the SAM by incorporating non-market atigég (household production and
leisure activities}°’

vii.  Gender-aware budget statement: this is a Governrepott of an accountability process
regarding its commitment to gender equality. Irs thiocess, any of the above tools are
used to analyze the Government’'s policies, programand related budgets. Their
implications for gender equality are summarizedhvat number of indicators like the
share of total expenditure targeted to gender é@gualogrammes, the share of public
service expenditure used mainly by women, and gehdkince in Government jobs,
contracts and training. It requires a high degréecammitment and coordination
throughout the public sector as ministries or dgpants undertake an assessment of the

gender impact of their line budgets.

County Governments are well placed to adapt thespogals. They may opt to prepare and
provide all Government ministries with gender maeming guidelines, which should be used
in the implementation of Gender Responsive Budgeti@ounties may also design their
Ministries of Finance in a manner that mirrors thegtional level. Section 36 of the Public
Financial Management Act allows the Cabinet Seryetsponsible for Finance to add a clause
in the budget circular requiring all sector repaasnclude a gender dimension in reporting their
activities and indicators for all their programmegsr the Ministry of Finance to take this lead
role, there is need for sensitization and trairehghe relevant finance officers on the need to

mainstream gender in the budget process.

To mainstream gender in sector reports, each mynatd sector should come up with clear
outcome indicators and targets, which should ireltatgets for the reduction of any existing
gender inequalities. As a Gender Responsive BugigEt implementation can start with a few
critical sectors/ministries before rolling out td the other ministries. A key input into this
process is collection and analysis of gender disggded data (for instance through a baseline
survey), which is necessary for identifying gendaps and designing outcome indicators and

performance targets within each sector.

A SAM is a particular representation of the maand aneso economic accounts of a socio-economicraystaich capture the

transactions and transfers between all economiatage the system (Pyatt and Round, 1985; ReimettRoland-Holst, 1997).
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Lastly, other stakeholders in the budget procegze@ally county assemblies, civil society and
the citizenry, can play an important role in pughior the mainstreaming of gender in the
budget process. However, this also requires seasdn and training in gender responsive
budgeting, with emphasis on the importance of geneigponsive budgeting in bridging gender

inequalities in Kenyan Counties.

3.6 Conclusion

Gender equality, poverty eradication and the Greeanomy are intrinsically linked. These
linkages cut across the social, economic, enviraniaieand governance dimensions of Green
Economy. Acknowledging how development challenges r@sponses affect women, as well as
women’s vital contributions to economic progressessential for the success of all socially

inclusive Green Economy and poverty eradicationcjis and practice$®

Fundamentally, since women are the primary caresaké families, communities and natural
resources, they have accumulated specific knowlesdge skills about local conditions and
ecological resources. Furthermore, research hasrstitat women are more inclined than men
to choose sustainability as a lifestyle, engagenwironmentally appropriate behaviour and make
sustainable consumption choices. It is therefotecal to ensure that women participate equally
and meaningfully in decision-making and controlGten Economy efforts. Particular attention
needs to be paid to the active participation arddeship of indigenous women, poor women
and women from minority groups.This paper therei@eommends that County Governments
do the following®
a) ensure that Green Economy debates and practieadycleflect a gender analysis and
that gender equality considerations underpin altussions, institutional frameworks and

actions;

1%8nited Nations Environmental Programme (2012) Pweaynergies Gender Equality, Economic Developnzarat
Environmental Sustainability page 3-15

% bid Pp. 3-15
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b)

9)

h)

)

K)

develop participatory and gender-responsive coatsoitt processes to inform and ensure
equitable decision-making in Green Economy process®l in the implementation of
such policies and programmes;

establish gender indicators and conduct genderysemlto strengthen women’s
participation in Green Economy related governanmoegsses and structures;

create targets to ensure that women are trainethiegdi for decision-making positions;
secure decent work, education, assets, resourcesjtives and supportive networks to
enable women workers and entrepreneurs to fullyiggeate in and benefit from the
Green Economy ;

establish targets for job creation in the Greennéoay for women ;

ensure a social protection floor, including incosugpport, access to basic services,
education, health, universal health coverage, afelfeod, water and sanitation, housing
and energy that benefits local women, their famiiad communities;

increase the visibility of women’s unpaid and pawhtributions to the economy and
modify GDP calculations to reflect these contribaos to the economy;

place women and gender equality at the core otidgaénvironmental law and include
specific provisions and matching commitments f@irtpractical implementation;

use existing international norms and standardsiomalt policies and commitments
towards gender equality and women’s empowermemtfeom a socially inclusive Green
Economy and environmental legal frameworks anctigsl and their implementation;
centre Green Economy goals on equity, gender gguabverty eradication and overall
human development;

mandate and promote improved quantitative and w@iak sex-disaggregated data
collection and analysis when implementing prograsmared projects;

make firm political commitments for new and addit@b financial resources for gender
mainstreaming in Green Economy and ensure thae thewls are available, accessible
and beneficial to women;

implement participatory and gender-responsive budgeatives in all Green Economy

sectors at all governance levels.

67



0) use appropriate tools and resources for genderstneaming, including gender audits,
participatory needs assessments, sex-disaggredatedand gender-based monitoring

and evaluation in Green Economy sectors and refathanisms and funds;
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CHAPTER 4
4.0 NON-GENDER DIMENSIONS OF SOCIAL EXCLUSION

Other than imbalances between the male and fenealdey, Kenya suffers from several other
forms of social exclusion. Resource distributioriagda a dark lining of inequality based on
region, ethnicity, and class; infrastructural depehent further marginalizes the already
marginalised communities; and public service exbigeneralised ethnic imbalances in favour
of communities whose members have occupied thederasy, to give but a few examples. In
this chapter, | look at the various forms of soeiatlusion that are prevalent in Kenya and how
they have been addressed in the Constitution.n fireceed to argue for the transition to a
socially inclusive Green Economy as a means ofemgeinting the anti-discrimination provisions
of the Constitution as a means of achieving eqlatdbvelopment in the country and addressing
social exclusion. The chapter concludes by givipgioms and recommendations for policy

makers.

4.1 Structures of non-gender social exclusion in Kga

Social exclusion in Kenya can be explained fronumber of perspectives. The first is a nature-
based explanation where the origins of regiongatiies are seen as the result of the migratory
and settlement patterns of the various ethnic ggoDpring migration each community settled in
areas suitable to their practices. Those that lpdstoralist life settled in areas with abundant
grazing land for their animals. Cultivators settladareas with rich fertile soils for their crops.
Fish eaters settled alongside rivers or near lalk#sle some communities settled in resource
rich regions, others settled in resource scarci#gions thus resulting in the type of
marginalisation and inequalities seen in Kenyaydda

The second explanation is in terms of access tbqsérvices provided by the Government such
as education and health care. To take an exampktwtation, because of the benefits that
accrue from getting an education, communities ttete had access to schools have had an
advantage over the rest. This form of exclusiorKenya has been systematic, ensuring for

instance, that infrastructure was only availablecéotain regions and that when schools were

1stiftung Friedrich-Ebert(2012) Regional Disparitesd Marginalisation in Kenya Pp. 7-8
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located in more accessible areas, the costs werexorbitant to enable the common man to
have access. In this regard, the education syseproduced, not altered, the inequitable

economic, social and political structures inheri¢ihdependence?

The third explanation for social exclusion is rethto the state, the struggles to control the state
and other institutions of the state as well asstfa¢e’s discriminatory and exclusionary policies
that were meant to either provide advantages ttaicecommunities and regions or to
discriminate against others. This has taken a nuwitferms: First, political patronage and other
policies pursued by successive Governments in K&myded to provide state resources in such a
skewed manner that they benefited mostly thosedbwifrolled the state and/ or certain regions.
Second, the appointment and recruitment of stdieeo$, which had favoured certain regions
and ethnic groups since independence, gave regisrities an ethnic basis. Third, disparities
have been perpetuated by the unfair system of septation, which has seen certain areas being
over-represented while others are grossly undeesepted. This is because the creation
constituencies was not based on population sizéher size of territory but had, since
independence, depended on the arbitrariness girésedent:*?

Finally, marginalisation, inequalities and othernis of disparities have also been the result of
ethnicity and ethnic-based politics. Ethno-regiodaparities and marginalisation have been
exacerbated by the discriminatory nature in whahthe cabinet membership and other senior
positions in Government, the public sector and statal bodies have been allocated; b) the
discriminatory nature of public spending, espegidalhe manner in which the Government

financed infrastructural development and otherdagtracts were awarded; c) national resource
endowments; d) political patronage; and, e) corompt bureaucratic discretion and elite

excesses. The latter reasons have influenced timmenan which public resources have been
disproportionally used to provide public servicegls as education and health, which have

exacerbated inequalities and marginalisatidn.

Kenya has exhibited certain patterns of exclusiomolving the poor, the marginalised,

" bid Pp 7-8

112 |bid Pp 7-8
113 |bid Pp 7-8
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minorities, people from certain ethnic groups amdspns with disabilities. These pattens are

briefly discussed below**

Poverty- According to United Nations Development Programma&dor 2011, Kenya

ranks 143rd out of 187 countries for which the haontkevelopment index has been
calculated. However, the use of average or aggeefigures belies the level of income
and wealth inequality in the country. An analysighe impact of inequality on human
development, undertaken by the UNDP in 2010, irtdkathat Kenya’s Human

Development Index value reduces by 31.9% when #adgisted for inequalities. The
Human Development Index measures the average a&rhexts in a country in three
basic dimensions of human development: a long aadthy life, education, and a decent
standard of living, so a drop in the value of clasene third indicates that inequality has
a significant impact on the extent to which all Kan citizens enjoy a basic level of
development. World Bank data from 2005 confirms highly unequal distribution of

income in Kenya, showing that 38% of income acctioethe top 10%, compared with

just 2% accruing to the poorest 10%.

Poverty, inequality and discrimination are intengny Thus, poverty is often a cause of
discrimination, with the most economically disadtesyed experiencing discrimination,
disadvantage and inequality of access to basic @ewand public services on grounds
of their poverty alone. On the other hand, povestyalso often a consequence of
discrimination, with a range of groups, includingmen, persons with disabilities and
indigenous communities falling into poverty as anseguence of the status-based
discrimination they suffer. Finally, poverty cant @& an aggravating factor, increasing
the exposure to discrimination of persons alreadgerable because of an aspect of their

identity such as a disability.

For those suffering identity-based discriminatipoyerty is often a direct consequence.
For instance, for women in rural areas sufferingcdmination in property and

succession cases decided by customary courts, tgagesin immediate consequence of

114 The Equal Rights Trust (2012) Equal Rights Trusufiry Report Series: No.1; In the Spirit of Har@mhAddressing
Discrimination and Inequality in Kenya.
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judgments against them. Ethnic minorities livinghe country’s arid and semi-arid land
areas which have been subjects of discriminatospuee allocation policies, enjoy
poorer access to infrastructure and basic amenipablic services, education and
employment, and hence are more likely to live ingty.

Poverty is itself a cause, as well as a consequ@fakscrimination and inequality with
the country’s poor being discriminated against, egigmcing inequality in access to
public services and access to basic amenities awithdnlower levels of participation in
public life.
Another intersection between poverty and discritidmain Kenya arises in respect of
ethnicity. As discussed in more detail in the settbelow, Kenya’'s politics have been
dominated by ethnicity, as “wielders of politicdfice have often afforded different and
preferential treatment in making appointments tblipypositions, in allocating public land
and other resources”. Political leaders have ferghst several years, sought the support of
particular ethnic groups with promises of bendbistheir region, and rewarded those who
have voted for them with greater land, fundingrdgrastructure investment.
Ethnicity- Over decades, Kenya’'s politics has become incrghsidominated by
ethnicity, with politicians on all sides tending uge ethnicity as a means to secure and
maintain political support, both drawing on andlling perceptions of inter- ethnic
competition. This politicisation of ethnicity — ceamed with significant actual disparities
in wealth, infrastructure and services betweenietgroups living in different parts of
the country — contributes to a perception that wiagén in Government, politicians treat

certain ethnic groups favourably especially whesoihes to resource allocation.

While there is no aggregate data that can assss#arehers in substantiating this
perception, examining regional imbalances provaleseful basis to assess the presence
of de facto inequalities between ethnic groups @mduspect ethnic discrimination,
whether direct or indirect, in resource allocatidihere is ample evidence showing for
instance, that the central Kenya has benefitedrajigptionately to say, North Eastern
because of the influence of policy making from theggion. The significant disparities in

amenities, infrastructure and services betweenemdifit regions translate into great
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inequalities in participation in all areas of cjviolitical, economic, social and cultural

life between those living in the marginalised araas those outside them.

Minority groups - Indigenous communities such as pastoralists haveémy years been
blocked from living on or accessing their traditbtands, with a significant impact both
upon their traditional sources of subsistence antheir capacity to enjoy their religious,
cultural and social rights. In addition, these camities often share experiences of
political marginalisation, finding it impossible teecure adequate representation both
because of their small nhumbers and because ofypdérisions exacerbating their
minority status. Decisions about constituency siaed boundaries, denial of access to
citizenship documents and exclusion from censutsedadn have all contributed to
situations where these communities remain in a rntnan their respective localities.
Indigenous communities are commonly affected byeseypoverty, are not active in the
formal economy and have limited access to basivice= such as education and

healthcare.

Persons with disability- There are three types of barriers preventing peoyté
disabilities from participating in life on an equdlasis: abuse and violence,
discriminatory attitudes and limited access. Dimsoratory attitudes towards disability
start within families with far-reaching consequenta their ability to participate equally
in other areas of life. For instance persons wittalilities may not be able to access
education because their parents refuse to sendtihachool because of preconceptions
about their disability. This relative lack of e@dtion combined with prejudice among
employers about the capacities of persons withbdisas and lack of reasonable
accommodation in the work- place become the keyidyar preventing equality in

employment.

The key driver of exclusion in Kenya is the negatimanipulation of ethnicily®>. While

Kenyans define themselves in terms of national tiderand not ethnic identity, multiple

"%Daniel Forti and Grace Maina (2011) The danger afgimalisation: An analysis of Kenyan youth andrtirgegration into
political, socio- economic life
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guantitative studies have proven that ethnicityyplan important role in determining how the
country votes for its political officials and howfioial Government positions are distributed.
This trend has been steadily entrenched in ouesobly the fact that Kenyan politicians all too
often, invoke and manipulate tribal identity sotasmobilise power and garner votes during
elections. A further manifestation of this is timtach successive Government, it has been the
case that presidential candidates surround themsehith kinsmen from different ethnic

communities so as to generate the highest starfidlirigeir respective blocs.

As a result, millions of ‘non-elite’ Kenyans conimto be marginalised and excluded from the
political machinery on the basis of not only etliyicbut also class. Even in this new
dispensation, Government jobs are distributed @ lhsis of ethnicity. While the aim is to
ensure equitable dispersal of opportunities, raugiijob applicants to declare their county of
origin is totally misleading due to the fact thaamy Kenyans particularly the youth are of mixed
ethnicity due to intermarriages. Secondly, sevEelyans were born and raised in urban areas
and therefore they have no real connection to ttainty of origin, yet in terms of ethnicity,
they would be categorized as belonging to thatpargcular ethnic group.

A second key factor relates to land. Contestaticgr ¢tand has been prevalent both at the local
and national level in Kenya. Whilst many analyse lnd conflict as one of ethnicity, it has
become apparent that land has ultimately residégeitnands of a few ruling elites.

A third driver relates to economic inequalities:riygper cent of Kenya’s people live in urban
areas and many of them in slums. Unemployment,cespeamong the urban youth, remains
alarmingly high and the benefits from past macroremic policies have only accrued to a
select group of elites. Hundreds of thousands ofiyidas remain displaced from the 2007
conflict, and land in many parts of the country tommes to be heavily contested by different

stakeholders.
Weak Government institutions have also accelerthiedate of inequality in Kenya because such

institutions preclude checks and balances on execytower. In circumstances where for

instance, taxation and public expenditure policiasdgeting and governance institutions are
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weak and not impervious to political and bureaucrabanipulations, distortions in public
spending are not uncommon. In this circumstancesoisecivil servants misdirect public
spending in favour of certain regions or projetiseak institutions create room for distorted
planning priorities, and end up with unfair constron and distribution of schools, health

facilities and other important amenities neededdfrelopment.

Another driver of social exclusion relates to almts. Elections in Kenya are truly contentious
events, as politicians play one tribe against arotb expand and protect their political space.
Questions of vote manipulation and electoral frdacdhinate the electoral dialogue. The political
character of ruling elites and the free use of lseech are ever-present sparks for violence

during electoral periods.

4.2 The Constitution and social inclusion

The importance of the CoKin fighting or eliminatimgequalities in Kenya cannot be over-
emphasised as it provides a solid legal and instital framework for the recognition and
protection of the rights of minorities and thosenmdrginalised groups. It does this through its
rights-based approach to development, where everigentitled to development as a right. The
Constitution has several provisions specificallgr@dsing issues of minorities and marginalised

groups. The following section outlines some of éhpovisions;

I.  Marginalisation; *'°The Constitution addresses two types of marginidisa a
marginalised community and a marginalised grouplefines a marginalised community
as “a community that, (a) because of its relativeiyall population or for any other
reason, has been unable to fully participate ininbegrated social and economic life of
Kenya as a whole; (b) a traditional community tloatt of a need or desire to preserve its
unique culture and identity from assimilation, mesained outside the integrated social
and economic life of Kenya as a whole; (¢) angedous community that has retained
and maintained a traditional lifestyle and livelildo based on hunter or gatherer
economy; or (d) pastoral persons and communiwbether they are: (i) nomadic; or

(i) a settled community that, because of its treéa geographic isolation, has

"6CoK ; Article 262
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experienced only marginal participation in the gntged social and economic life of
Kenya as a whole. "While a marginalised group iBngel as “a group of people who,
because of laws or practices before, on or after ¢ffective date, were or are
disadvantaged by discrimination on one or morehef grounds in Article 27(4)". The
Article gives these grounds as race, sex, pregnanasital status, health, ethnic or social
origin, colour, age, disability, religion, conscoen belief, culture, dress, language or
birth.

To ensure that this category of person enjoy fodia political and economic benefits,
the Constitution provides that the state shallipytlace affirmative action programmes
designed to ensure that minorities and marginaligexips: (a) participate and are
presented in governance and other spheres of(lifeare accorded special opportunities
in education and economic fields; (c) are provigpeécial opportunities for access to
employment; (d) develop their cultural values, lamges and practices; and, (e) have
reasonable access to water, health services arabtinfcture. This is in addition to the
assertion under Article 27 of the Constitution tmainorities and the marginalised

persons cannot be discriminated against eithen®wtate or by individuals’

Further to this parliament is directed to enactslatjon Under Article 197(2) to (a)
ensure that the community and cultural diversityaafounty is reflected in its assembly
and county executive committee, and (b) prescrileehanisms to protect minorities

within counties.

Persons with Disabilities The Constitution defines a person with disabitiyinclude
one who has any physical, sensory, mental, psygiaab or other impairment, condition
or illness that has, or is perceived by significaattors of the community to have, a
substantial or long-term effect on an individuallslity to carry out ordinary day to day

activities.

Hicok ; Chapter Four
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Article 54 gives a number of entitlements to pessavith disabilities. That article
categorically states that a person with any diggh# entitled(a) to be treated with
dignity and respect and to be addressed and rdfeari@ a manner that is not demeaning;
(b) to access educational institutions and facilif@spersons with disabilities that are
integrated into society to the extent compatibléhwhe interests of the persorm) to
reasonable access to all places, public transpwdt information; ) to use Sign
language, Braille or other appropriate means of mamication; andf) to access
materials and devices to overcome constraintsngrisom the person’s disability.

The Article concludes by requiring the state toueeghe progressive implementation of
the principle that at least 5 per cent of the masb® the public in elective and
appointive bodies are persons with disabilitiesisTik in addition to Article 27 which

protects persons with disabilities from discrimioateither by the state or individuals.

Youth: Article 55 of the Constitution requires the statetake measures, including
affirmative action programmes, to ensure that toetly have: access to education,
training, opportunities to participate in politicaocial and economic spheres of life;

access to employment and protection from exploiteéind other harmful practices.

Discrimination: Article 27(4) outlaws discrimination (direct or inglct) by the state
against any person on any ground, including raee, gregnancy, marital status, health,
ethnic or social origin, colour, disability, relayi, conscience, belief, culture, dress,

language and birtf®.

4.3 Addressing Non- Gender Dimensions of Exclusiomhrough a County Based Green

Economy

Addressing disparities in Kenya call for a fresiprach that provides a multifaceted and multi-

sectoral framework that fosters more balanced eoendevelopment in the country. Such an

approach could revolve around the formulation anglémentation of equity-oriented policies

and programmes; the formulation and implementatainintegrated county development

118 |bid Chapter 4
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framework; reforms in the legal environment in artie create a more cohesive framework for
addressing disparities and a robust monitoring ésmork that will develop and monitor the

achievement of key indicators and milestones cdrozdd development.

The litmus test for the Green Economy is not omdyability to address the consequences of
environmental and economic change, it must als& geetransform the social structures,
institutions and power relations that underpin euibility, inequality and poverty. To ensure the
transition towards a greener and socially incluggenomy, a comprehensive policy approach is
needed. The approach must recognize the countyfispaaed sector-specific challenges while
ensuring that opportunities for social inclusioe achieved. This can be achieved through three

different approaches; social protection, green goi civic education.

4.3.1 Social Protection

Access to adequate social protection is recograseal basic right. It is also widely considered to
be instrumental in promoting human welfare and aombnsensus on a broad scale, and to be
conducive to and indispensable for fair growth,islostability and economic performari¢&he

Rio outcome document affirms that Green Economicgsl should address the concern about

inequalities and promote social inclusion, incluglisocial protection floors”

Social protection can be defined@¥olicies and actions, including legislative measyrthat
enhance the capacity of and opportunities for ther @nd vulnerable to improve and sustain
their lives, livelihoods, and welfare, that enaioleome-earners and their dependants to maintain
a reasonable level of income through decent wankl, that ensure access to affordable health

care, social security, and social assistance.”

Various provisions of the CoK make reference toftimelamental tenets of social protection. For
instance, Article 43 expressly guarantees all Kasytheir economic, social, and cultural rights,
including basic rights to health, education, foadd decent livelihoods. It explicitly asserts the

119 International Labour Organization (2014) SociajtBction; Online; http://ilo.org/global/about-tHe/decent-work-
agenda/social-protection/lang--en/index.htm

120 Ministry of planning, National Development and igis 2030 (2012) Social Protection Sector Reviewtit@n
http://www.africanchildforum.org/clr/policy%20per®@ountry/kenya/kenya_socialprot 2011 _en.pdf
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right “of every person... to social security” anthds the State in Article 43(3) to “provide

appropriate social security to persons who are lenab support themselves and their
dependants.” This implies social protection intdgality: social assistance; social security; and
health insuranc&:?

In addition to this, the constitutional right tocgal security, in both the wide and narrow sense, i
closely interlinked with other social protectiomhts?2. These include the right to the highest
attainable standard of health, such as the righe#dthcare services. It also includes the rights t
equality and freedom from discrimination, humannityg freedom of movement and residence,
reasonable working conditions, fair administrathetions, access to justice, and the resolution of
disputes in a fair manner and through public hggabbiefore a court or independent and impartial

tribunal or body; all of which are entrenched ie Bonstitution.

To ensure that Governments implement these pramssi@rticle 21 of the Constitution commits
the State to working towards the gradual realiratibthe social and economic rights and binds
the State “to observe, respect, protect, promaoie falfil the rights and fundamental freedoms in
the Bill of Rights,” by among other things, takinwghatever legislative, policy, and other

measures as necessary, including the setting datds.

While the National Government is mandated to compemth measures including legislative
measures, to operationalize these provisions throaigparticipatory process, Counties are
required to implement such legislation through @etil89 of the Constitution which states as
follows “Government at either level shall—
(a) perform its functions, and exercise its powemnsaimanner that respects the functional and
institutional integrity of government at the othevel, and respects the constitutional status
and institutions of government at the other levad,an the case of county government,

within the county level,

121 Government of Kenya(2012) Kenya Social ProtecRoticy; Online;
http://www.africanchildforum.org/clr/policy%20per®2ountry/kenya/kenya_socialprot_2011_en.pdf, Acegss
20" February 2015.

122 |bid
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(b) assist, support and consult and, as approprafgement the legislation of the other level
of government; and

(o) liaise with government at the other level for therpose of exchanging information,
coordinating policies and administration and enlrancapacity.”

The County Assembly is then vested with the manttate/ersight county executive committees
and any other county executive orgafisThe sum total of this is that County Governmerzgeh
been provided with the mandate and the relevaeigsafds to ensure that social and economic

rights are gradually realized.

A further obligation placed upon Governments irs tl@spect is provided for under Article 20 of
the Constitution. While making reference to soeaiadl economic rights, this Article states inter
alia that; “if the State claims that it does nové&adhe resources to implement the right, a court,
tribunal or other authority shall be guided by gaciple that it is the responsibility of the Stat
to show that the resources are not available”.

One avenue through which County Governments carreasldinequality is through the
development of appropriate social policies. Sopaicy encompasses a range of public actions
designed to manage livelihood risks, protect peagkinst contingencies (such as ill-health and
loss of income) and invest in their capacities tmtdbute productively to the economy.
Achieving such outcomes requires not only sociaisé@nce but also redistributive policies,
support for families and social reproduction, ameestments.

These social policies, if developed appropriatelyn enhance productivity and contribute to
reducing poverty while providing the foundations foore equitable growth. They can facilitate
employment and skill transitions, and are a keyicgainstrument for providing incentives to

change the behaviour of consumers and ultimatefefasocial inclusion.

4.3.2 Green Jobs
The concept of green jobs is quickly gaining growrdund the world with many countries
embracing a shift to creation of jobs that are abciinclusive in nature. The International

Labour Organization defines green jobs as “trams&dion of economies, enterprises,

12 CoK Art. 183
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workplaces and labour markets into a sustainaloe; Icarbon economy providing decent
work”.*** According to UNEP, green jobs are defined as “kninragriculture, industry, services
and administration that contribute to preservingestoring the quality of the environment®.
UNEP further elaborates on its definition by quatfy green jobs as good jobs that meet long-
standing demands and goals of the labour movemesit as adequate wages, safe working
conditions and workers rights, including the rigbtorganize labour unions. In practice these
jobs: (i) reduce consumption of energy and raw nedee (ii) limit Green House Gas emissions;
(i) minimize waste and pollution; (iv) protect dmestore ecosystems; and (v) enable enterprises

and communities to adapt to climate chatf§e.

An important element in the definition of greengab the fact that the jobs have to be not only
green but also decent, i.e. jobs that are prodectprovide adequate incomes and social
protection, respect the rights of workers and gikers a say in decisions which will affect
their lives®’. These jobs are located in diverse industriesiacidde jobs in energy efficiency,
clean technologies, efficient use of natural resesy and activities in low-Green House Gas
emission&®All these Green Economy sectors are heavily religoh by poor people around the
country. By encouraging the practice of green jabsunty Governments provide these poor
people, who have previously been excluded from @con affairs, a chance to participate and

benefit from economic development.

Closely related to the protection of social andneroic rights, is the issue of “decent” job
opportunities. A socially inclusive Green Econorayd down the dignity principle as one of its 9
principles. Behind the dignity principle are cdis, among other things, the transformation of
traditional jobs and active development of new,etécgreen jobs, capacity building and respect
for the rights of workers and trade unions. Thisngple implies the prevention of
unemployment, the provision of an adequate livirap®y the protection of the worker against

sickness, disease and injury arising out of hisleympent, the protection of children, young

124 | i

Ibid
125 United Nations Development Programme (2013)Greés for Women and Youth — What Can Local Governsi@u?
129bid Pp.3
127 |nternational Labour organization 2013; Sustaieat#velopment, decent work and green jobs; Pp 2i&é©n
http://www.ilo.org/wecmsp5/groups/public/---ed_normelconf/documents/meetingdocument/wems_207370.pdf
12%mas, M., Pacca,; Socio-economic Benefits of Winsver in Brazil, Pp 27-40,
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persons and women, provision for old age and ipjuegognition of the principle of equal
remuneration for work of equal value and the redomm of the principle of freedom of
association. All these matters are pertinent todisgussion on inclusive development and have
been widely endorsed by the international commushityng Green Economy deliberatidfts

In its submission for Rio+20, the major group “Werk and Trade Unions” suggested that the
world’s leaders commit to “ A country by countryifsélentified target on decent and green jobs
to be reached in the next 5 - 10 years, accompamyea package of decent work policies to
secure jobs quality. This target should help astlelubling the number of ‘green and decent
jobs "Furthermore, they suggest that “ In any agrext on sustainable development goals,
Governments should agree on a commitment to ertbateat least half of the workers of the
world have decent jobs by 2020, accompanied bycansk goal ensuring all Governments

have...a Social Protection Floor in place by 202%"

These views found favour with world leaders preserthe Rio+20 conference as can be seen
from the Outcome Document. Paragraph 62 of theomm¢cdocument states as follows; “ ....we
encourage each country to consider the implementaif Green Economy policies ..... in a
manner that endeavours to drive sustained, inaduaind equitable economic growth and job
creation, particularly for women, youth and the pdo this respect, we note the importance of
ensuring that workers are equipped with the necgsdalls, including through education and

capacity-building, and are provided with the neaggsocial and health protection”

According to the International Labour Organizatitmre employment and economic implications
of a move to a Green Economy arise as follows;elased demand and investment in greener
products and services, as well as the equipmentrdrastructure to produce them, leads to the
expansion of certain industries and enterprises Wil translate into higher labour demand and

job creation (direct jobs), primarily in green s®stsuch as forestry and fishifig.

129Rio(2012) Issues Briefs; ProducedbytheUNCSDSedatfilovember2011, Issue No. 7.

Online http://sustainabledevelopment.un.org/cordetiments/135brief7.pdf, Accessed"Zebruary 2015

131 |nternational Labour organization 2013; Sustaieat#velopment, decent work and green jobs; Pp 2i8é©n
http://www.ilo.org/wcmsp5/groups/public/---ed_normelconf/documents/meetingdocument/wecms_207370.pdf

132 |nternational Labour Office Organization (2012) #kag towards sustainable development: opportusiiie decent work
and social inclusion in a Green Economy ; Online;
http://www.ilo.org/wemsp5/groups/public/ @dgrepo@sicomm/@ publ/documents/publication/wems_181836.pdf
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In addition, due to inter-industry relations of tlkegpanding industries, other parts of the
economy which supply inputs to the expanding greectors also benefit, creating additional
employment (indirect jobs), including sectors sashhigh-insulation glass and cement for green
buildings or steel and carbon fibre for the bladesl towers of wind turbines. The income
generated by this additional economic activity eistributed by spending on additional
consumption and investment across the economytimgefairther employment (induced effects)
in addition to the direct and indirect jobs. Thenber of jobs created at all stages of the greening
process is a function of the size of demand andstment, of trade (where products themselves
or in-puts are imported, subtracting from domestemand or export, thereby increasing
domestic demand and related employment) and okthployment elasticity (jobs created or

maintained per unit of demandy

A further conditioning factor are “budget effectdf. green products and services are more
expensive than their substitutes, enterprises andhnolds will have fewer resources left to
spend on other goods and services. A negative bediget can, for example, be associated with
the introduction of renewable energy. Although tost of power generation using renewables
has been falling fast and has become increasiraghpetitive, it initially resulted in higher costs
to consumers, albeit temporarily. Conversely, posibudget effects do occur due, for example,
to cost-effective investments in energy efficiery broader resource efficiency .The resulting
gains shift demand away from energy consumptiongchvhas a low employment elasticity, to
goods and services with higher elasticity’s. Impotly, these gains are cumulative over time.
Thus, the potential for job creation is not onlyniled to certain industries, but can occur
throughout the economy, with some significant sp#lr effects. Together, these add up to the
gross gains in employmeht’

However, this mechanism also has a downside sifaceevery job lost, employment (and
income) will be adversely affected in other parftshe economy, because a given green product
or service replaces a less green one. An incrgasenewable energy, for example, reduces

demand for conventional fossil power and thus fssil power plants as well as having an

33 |bid
B4 1bid
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impact on supply sectors, such as coal mining.ditext, indirect and reduced losses add up to a

gross loss in employment.

Due to the fact that Kenyan Counties are endowetth watural resources that they have
interacted with and exploited for centuries, they properly placed to make the shift towards a
socially inclusive Green Economy through the caratf green jobs which will address issues of

exclusion that have been experienced in the past.

The practice of green jobs has a strong ally in@lo& which has made elaborate provisions
aimed at protecting workers from adverse impaotxafiusion and inequality. Labour relations
are dealt with under Article 41which states amoftigepthings that first and foremost, every
person has the right to fair labour practices. 8dlyp the Constitution states that every worker
has the right;

(a) to fair remuneration;

(b) to reasonable working conditions;

(c) to form, join or participate in the activitieschprogrammes of a trade union; and

(d) to go on strike.
Further it recognizes trade unions and pronountaisevery trade union and every employers’
organisation has the right;

(a) to determine its own administration, programmes activities;

(b) to organise; and

(c) to form and join a federation and to engage ifective bargaining.
These provisions are critical and are the basiddonulating strategies and policies for green
jobs. There are many avenues through which thieagegies and policies can be formulated.
Other jurisdictions have approached the creatiogreén jobs by developing a green job plan. A
green job plan is a plan that takes into accounffdlet that interalia; it will be critical to attria
new entrants to new sectors, to provide them witeilg and decent jobs and to ensure the
availability and accessibility of skills-enhancipghgrammes that will promote their assimilation
into the labour market.
A fundamental component of a green job plan is thatust provide opportunities for youth

women and marginalised persons and facilitate #iployability through anti-discrimination
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and family-friendly strategies, special programraed quotas to hire women for non-traditional
jobs, green skills training and policies aimed educing gender wage gaps. A green job plan
must also be relevant for informal workers, agabmprising mostly women and youth, and
provide them with a pathway towards decent WorkUsing their constitutional mandates,
powers and resources, counties can begin the tieando a socially inclusive economy by

putting in place a green jobs plan.

The role of enterprises is also central to achg\ansocially inclusive greener economy in a
number of the key sectors. Broadly speaking, “gregnf enterprises” entails the promotion and
implementation of sustainable production processéle firm level. This involves the adoption

of practices that are energy and resource efficlemt-waste, low-carbon and non-polluting, so
as to reduce enterprises’ environmental footprRésource inputs represent an important
production cost for industries. Therefore, suppgrtenterprises to improve eco-efficiency and
resource productivity has the potential to help dbotheir competitive advantage and

profitability, improve the sustainability of thegrowth, and thereby stimulate job creation and
retention with ancillary positive effects throughdbe supply chain. As such, the greening of
enterprises can also lead to greater energy sgcant reduced costs through increased

productivity, thereby potentially contributing toyerty alleviation efforts®.

An important dimension of greening enterprises he tole of Small and Medium Size
Enterprises. Indeed, these enterprises accountmimre than two-thirds of all permanent
employment and are an important resource consuhhety are also the biggest source of new
job creation and innovation. As such, their rolell wdetermine how successfully the
transformation to a Green Economy will be, espiciak regards employment and income

distribution.

135 United Nations Development Programme (2013) Goedrs for women and youth, What can local Governsnéa® Online;
http://www.undp.org/content/dam/undp/library/Poyé&s20Reduction/Participatory%20Local%20Developmerg&BJobs_web.
pdf

138 |nternational Labour Office Organization (2012) #kag towards sustainable development: opportusiiie decent work
and social inclusion in a Green Economy ; Online;
http://www.ilo.org/wemsp5/groups/public/ @dgrepo@sicomm/@ publ/documents/publication/wems_181836.pdf
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Fundamental to green jobs is social dialogue. $padners and tripartism are key constituents
and mechanisms for addressing the challenges aachlging the opportunities that the transition
towards a Green Economy can offer, notably withardgto (i) productivity; (i) skill

development and employability; (iii) income dynamiqiv) labour standards; and (v) the
acceptance of environmental reforms and of greetliegeconomy. The 1992 Rio Declaration
states: “As their representatives, trade unionsvaat actors in facilitating the achievement of
sustainable development in view of their experiemceaddressing industrial change, the
extremely high priority they give to protection tife working environment and the related

natural environment, and their promotion of sogiadisponsible and economic development.”

Social dialogue, as defined by the Internationabdia Organization, includes all types of
negotiations, consultations and exchanges of irdtion between or among Government,
employers’ and workers representatives on issues of common interest relating to economic and

social policy.

Social dialogue can take several forms, includifgrmation sharing and consultation as well as
tripartite negotiations and collective bargainirfguhich collective bargaining is one of the core
tools. Collective bargaining refers to the procedsnegotiations between employers’ and
workers’ respective organizations, which aims apnowving and regulating the terms and
conditions of employment through collective agreetseKey issues covered include wages,
working hours, training and education, health aafety, and grievance mechanisms. The
negotiations are usually intended to result in dlecbve agreement. According to the
International Labour Organization, this mode of aggment is vital for a number of reasons

including the following**’

Firstly, social partners can play a key role in hmwductivity gains are achieved and how they
are distributed between workers and firm. Secondlycan inform national systems and
institutions about the implications of a transititowards a Green Economy for qualifications

and employment prospects. Social partners caasaet source of information, in particular as

57 |nternational Labour Organization (2013) Key Features Of National Social Dialogue:A Social Dialogue Resource Book
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regards changes in the demand for competenciesiatesb with a Green Economy.They can
help identify the skills required by such a traiositthereby facilitating labour demand and
supply matching. Social partners can also carryandt be key partners in research and surveys
to collect data on skills shortages and knowledaesg

Thirdly, they can promote and organize skills uplgrg and training schemes for workers.
Indeed, a skilled workforce is the key to increagedductivity, resulting eventually in an
efficient and effective utilization of resourceshish in turn is essential to economic recovery

and growth.

Fourth, it can ensure fair transitions for workensl enterprises. Engaging in social dialogue will
be equally important to monitor shifts in incometably income distribution, to ensure that the
process is fair and does not exacerbate existequialities or generate new ones. In some cases,
social partners may help secure programmes of iaceapport, so as to compensate for the

eventual layoffs or job separation involved inansition to a Green Economy.

In China for example, the transition of almost 1lion redundant workers in the forestry sector
was accompanied by income replacement and effeatitige labour market policy measures.
Spain’s tripartite round tables on social dialogeegated in 2005, are perhaps the most
commonly cited example of effective social dialogueenvironmental and employment issues.
They were established to tackle compliance with dbemitments under the Kyoto Protocol
(through regulation of trading emissions rights)ileitthecking the impacts on competitiveness,
employment and social cohesion. Following Spaimisi€in the construction sector, a tripartite
Declaration of principles for the promotion of teeonomy, employment, competitiveness and
social progress was also issued in July 2008, stiggea broad range of measures targeting
increased liquidity of companies, financing progeichousing construction and reforming the

vocational training system,;
Fifth, social dialogue ensures that labour starslamg, at a minimum, respected, and ideally,

improved in the context of greening. For exampieBiazil, a tripartite dialogue was initiated in

2008 to improve the working and living conditionsr fcane cutters. In 2009, six federal
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Government ministries, employers and unions agmed set of voluntary commitments with

regard to health and safety and work contracts.

Sixth, measures are more effective and long-lastthgn they are consultative and inclusive.

Social dialogue in this regard can contribute tising awareness and acceptance and finding
specific solutions for workers and enterprises éesly SMES) to challenges posed by a green
transition. In France, the “Grenelle de 'Environment” (Environment Round Table) process

was set up in 2007, bringing together for the finste Government, unions, employers, NGOs

and local authorities to discuss the country’s emnental policies. This resulted in a new

sustainable development strategy for 2010-13 bedmpted in July 2010, as well as in the

creation of a new ministry of Ecology and sustalealevelopment.

4.3.3 Capacity Building

Inadequate skills development can be the causevii@s downward circle of low skills, low
productivity and low income. If quality educationdatraining is unavailable, the working poor
will remain trapped in low-skilled, low-productiand, as a result, low-wage jobs while persons
with no skills at all will remain excluded from teork force and from participating in economic

growth and social developmerit.

Improved and more widely available skills on theesthand will enable individuals, enterprises
and society to innovate, adopt new technologied,daversify the economy. This is essential to
address the opportunities and challenges of greemoenies because such skills will fuel
technological change, investment, diversificatioh tbe economy and contribute to the
competitiveness of enterprises and industries.IsSKiévelopment, therefore, is a leverage to
boost job quantity in growing sectors and job gyalrough more productive and sustainable

enterprises and through improved working conditiang worker employability>®

The transition to a Green Economy will result ie tlreation of new jobs, but there will also be a

need to redefine many existing job profiles. Thended for new related skills will also rise in

138 yropean Centre for the Development of Vocatiomalriing, 2009 Future skill needs for the Green Bcoy
Online;http://www.cedefop.europa.eu/EN/Files/5501 pdf
139 | i

Ibid
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most occupations. To meet this challenge, educai@htraining systems will need to supply a
well-trained, highly skilled labour force. Putting place the right training programmes for
employees in declining sectors will help countiedaploy workers who are difficult to place. A
well-trained and environmentally aware workforcdlwiso be more innovative in improving

resource efficiency. To achieve this, counties wited comprehensive lifelong learning
strategies and training systems that integrateapénclusive and ensure that the right skills are

supplied.

Capacity building and civic education forms partk#nyan law and is a function of County
Governments. Under the fourth schedule to the @atish, it is provided that County
Governments should ensure and coordinate the paticn of communities and locations in
governance at the local level and assist commugnatiel locations to develop the administrative
capacity for the effective exercise of the funci@nd powers and participation in governance at

the local level.

In addition to this, the County Governments ‘Attequires counties to conduct civic education
to members of the community for a variety of reasom to have an informed citizenry that
actively participates in governance affairs of #oeiety on the basis of enhanced knowledge,
understanding and ownership of the Constitutiorievts objects include
(a) sustained citizens’ engagement in the implememaifdhe Constitution.
(b) improved understanding, appreciation and engageinetiite operationalization
of the county system of Government.
(c) institutionalizing a culture of constitutionalism.
(d) knowledge of Kenya'’s transformed political syst&mntext and implications.
(e) enhanced knowledge and understanding of electgstdrm and procedures.
() enhanced awareness and mainstreaming of the BRlighfts and National values.
(9) heightened demand by citizens for service deli®rynstitutions of governance
at the county level.
(h) ownership and knowledge on the principal econosacial and political issues

facing county administrations and their form, stawes and procedures and

140County Government Act 2012: Section 100
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(i) appreciation for the diversity of Kenya’'s commuestias building blocks for

national cohesion and integration.

Under Section 100 of County Government Act 2012¢cfecounty Government shall implement
an appropriate civic education programme and dstald civic education unit using the
established National Government design and framlevedrcivic education. Further, it will
determine the contents of the curriculum for cetttcation taking into account the provisions of
Article 33 of the CoK.

These provisions therefore present counties withopportunity for carrying out capacity
building and training. Workplace training to addrehanges in production processes will be a
key element of the any skills strategy adopted dtynties. The extent of skills and occupation
transition will very much depend on a number oftdes including county-specific industrial
structure and stage of development. Neverthelesae Smportant lessons and considerations

should be taken into account when developing dssktitategy, notably:

I.  Skills and training adjustment will occur princijalamong resource- and carbon-
intensive sectors: This is because workers in megeimtensive sectors in Kenya tend to
have lower skill levels on average and may regthieemost retraining. The same has
been the experience of countries such as Franceevihe region of Aquitaine provided
funding for upgrading the skills of those in tramlital automobile industry occupations
(e.g. electricians and welders) to be able to tgkemployment related to wind-turbine
production. Brazil has developed several initiagit@ retrain workers formerly employed
in manual cutting of sugarcane which requires tlgtli polluting burning of fields prior
to harvest. Burning has been progressively banmedveorkers are being trained and
relocated to both better job opportunities withirit own plants and in other segments of

the economy.
ii.  Counties must target initiatives towards the emuinental goods and services sector. The

expansion of these sectors will create new demé#wmda variety of skill profiles. For

instance, in several counties, skills gaps in dreewable energy sector will be existent,
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particularly for skilled technicians, managers aperators. Other skills gaps are present
in the areas of knowledge on sustainable mates&is in measuring carbon footprint

and in environmental impact assessment. All theBeneed to be addressed.

iii.  Counties must ensure that education systems goensise to the development of new
technologies and changing skill requirements: Chngkill and education requirements
can occur in industries and enterprises which addractly affected by the green
transition via input—output links. If supply chaind “green” enterprises change and
certain inputs are more highly demanded, the prilalu@rocesses of other enterprises
will also change. For example, advice on carbonteagdand low-carbon technologies
for enterprises could expand considerably. Thelehgé will be to ensure that future
generations, notably youth, have the appropriataca&ibn as well as skills and

competencies to take advantage of the opportuptesented by a greener economy.

For County Governments to succeed in this regdndret will be need for coordination

particularly at three levels. First, coordinatioeeds to bridge basic education, vocational
training, lifelong learning and the labour markgtdstablishing coherent learning paths that lead
to jobs. Second, coordinating mechanisms are nebdideen employers and skills providers
that help match skills demand and supply. Third|sskevelopment policies and strategies need
to be coordinated with and closely linked to indast trade, technology, macroeconomic and

environmental policies.

Institutions play a key role in managing these psses; in particular, as markets can fail to
provide information, incentives and coordinatiorkillS forecasting systems in line with

environmental policies and labour-market informatisystems generate data on skills
requirements. Counties need to make sure thaixitteaage of information is regular and that the
data are used by all stakeholders. Local feedbamthhamisms between employers and training
providers are as important as sectoral and courtghanisms to adjust training systems to new

demands.
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4.4 Conclusion

This chapter presents various options for Countyegaments to tackle non-gender dimensions
of social exclusion. It proposes the creation @kegrjobs, social protection and capacity building
as ways of ensuring that the local communicatdy fadrticipate and benefit from making the

transition to a Green Economy. However, it alsonsisua warning that making the transition to
green jobs, may exacerbate previous patterns gladiy, discrimination and social exclusion,

if not properly designed.

It notes for instance that inadequate skills dgwalent can be the cause of a vicious downward
circle of low skills, low productivity and low inecoe. If quality education and training is
unavailable, the working poor will remain trappedaw-skilled, low-productive and, as a result,
low-wage jobs while persons with no skills at alllwemain excluded from the work force and
from participating in economic growth and sociavelepment. It therefore makes proposes that
aside from creation of jobs and training the locaimmunities to enhance their skills, social
protection policies and social dialogue must aleanf part of a socially inclusive Green

Economy.

A final general measure that County Governmentshbtmy consider is changing consumption
patterns as this can play an important role inggrghg a transition towards a Green Economy.
Consumer decisions and preferences can be infldeticeugh prices and other incentives or
compulsory measures. For example, preferencesdiosurnption patterns may evolve and be
impacted by sociological and cultural factors sashole models or through regulations and new
standards, norms and conventions. This can be\azhirough greater consumer transparency
(e.g. through eco-labelling) which is likely to tkao increased awareness and greater
environmental responsibility which will lead to myher willingness to pay and encourage profit-
seeking firms to invest in green production faigt and to offer sustainable products and

services.
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CHAPTER 5
5.0 RECCOMENDATIONS AND CONCLUSIONS

The overriding objective of this thesis is to emgiha that social inclusion must form part of any
Green Economy strategy and be fully incorporatedalinGovernment policies if issues of

exclusion are to be addressed in Kenya. | have ria@oint that devolution presents several
social, administrative, political and economic ésehat are pertinent to making the transition
to a socially inclusive Green Economy through & odflegal provisions that impact resource
allocation, public participation and decision makiat the county level. | have argued that the
transition to a socially inclusive Green Economy niscessary as it brings with it great
opportunities for addressing social exclusion, mhsmation and marginalisation in

development. | have also demonstrated that thraragistitutional and legal provisions, the
Constitution and other devolution laws have givesu@ty Governments the requisite powers,
resources and mandates that can be used in upigmstre socially inclusive development in all

areas of a county.

5.1 Gender dimensions of social exclusion

With specific reference to gender dimensions ofisdaexclusion, this paper has demonstrated
that gender equality, poverty eradication and thee@ Economy are intrinsically linked and that
these linkages cut across the social, economiaramaental and governance dimensions of
Green Economy. Thus, acknowledging how developnadilenges and responses affect
women, as well as women'’s vital contributions toremmic progress, is essential for the success
of all socially inclusive Green Economy and povegtadication policies and practices which
also have within them the overall outcome of inidosand socially equity. The paper therefore

recommends that County Governments do the followthg

a) ensure that Green Economy debates and practieadycleflect a gender analysis and
that gender equality considerations underpin altussions, institutional frameworks and

actions;

141 United Nations Development Programme (2012) Pawssinergies Gender Equality, Economic Developnagit
Environmental Sustainability; Pp 3,10,15
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b)

9)

h)

)

K)

develop participatory and gender-responsive coatsoitt processes to inform and ensure
equitable decision-making in Green Economy process®l in the implementation of
such policies and programmes;

establish gender indicators and conduct genderysemlto strengthen women’s
participation in Green Economy related governanmoegsses and structures;

create targets to ensure that women are trainethiegdi for decision-making positions;
secure decent work, education, assets, resourcesjtives and supportive networks to
enable women workers and entrepreneurs to fullyiggeate in and benefit from the
Green Economy ;

establish targets for job creation in the Greennéoay for women ;

ensure a social protection floor, including incosugpport, access to basic services,
education, health, universal health coverage, afelfeod, water and sanitation, housing
and energy that benefits local women, their famiiad communities;

increase the visibility of women’s unpaid and pawhtributions to the economy and
modify GDP calculations to reflect these contribaos to the economy;

Place women and gender equality at the core ofidgaénvironmental law and include
specific provisions and matching commitments f@irtpractical implementation;

Use existing international norms and standardsiomat policies and commitments
towards gender equality and women’s empowermemtfeom a socially inclusive Green
Economy and environmental legal frameworks andcpsiand their implementation;
centre Green Economy goals on equity, gender gguabverty eradication and overall
human development;

mandate and promote improved quantitative and @ik sex-disaggregated data
collection and analysis when implementing prograsmared projects;

make firm political commitments for new and addit@b financial resources for gender
mainstreaming in Green Economy and ensure thae thewls are available, accessible
and beneficial to women;

implement participatory and gender-responsive budgeatives in all Green Economy

sectors at all governance levels.
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0) use appropriate tools and resources for genderstneaming, including gender audits,
participatory needs assessments, sex-disaggredatedand gender-based monitoring

and evaluation in Green Economy sectors and refathanisms and funds;

5.2 Labour Policies

This thesis has demonstrated that the full reatimabf the double dividend requires that
adequate attention be given to the employment awcdhlsdimensions of the shift towards a
socially inclusive Green Economy. Governments nthstefore put in place effective labour
market and social policies, coupled with well-desid education policies that will be crucial to
smooth the transition for workers. This can be donearious ways including through the
development of new socially inclusive labour pddicer through reinforcing and tailoring
existing active and passive labour market polici€einforcing existing policies may simply
require augmenting the existing suite of activeolabmarket programmes such as job-search
assistance, job counseling, training and improvaaodr market information which would

reinforce the adaptive capacity of the labour miarke

Secondly, there is need for well-designed incoemacement and social protection measures.
Such measures have the potential to cushion thatimegeffects implied by a green transition,
while at the same time boosting future employmeagaotunities. In particular, income support
can be provided to families to take care of theskebold's basic needs until employment is
found. However such income support measures muatt@mmpanied by other measures such as
training, which will improve employability by keem workers tied to the labour market and

prevent skills erosion.

5.3 Green Economy Policies

Ultimately, counties must put in place robust pplilmeasures that will facilitate and sustain
socially inclusive green economies. A number ofays exist and can be distinguished by: type
of instrument, the level at which they are applied). macro-economy or sector/industry level);
and the policy objective. This range of options alhinclude the following, will be useful to

Counties and should be adopted to suit their uniijgemstances:*?

%2k ttec (2004) A Compendium of Economic Instruments for EnvirontaéRolicy; eftec@eftec.co.uk ; www.eftec.co.uk
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Regulations: includes norms implemented and enfblne Government institutions to
directly influence the behaviour of economic agenis the context of environment
protection, regulations usually refer to some tgpealirect waste and pollution control,
energy consumption restrictions, and limitation mnohibition of natural resource
exploitation, but also mandates such as minimurgctewy rates or share of renewable
energy production. Regulations can also be desigoedhcrease transparency and
environmental awareness of consumers. For examypedatory ecolabels on products

can inform consumers about the environmental impgttieir consumption decision.

Tax instruments: tax approaches aim to assign copréces to environmental resources
through quantity or value taxes. Environmental saxaan target consumption and
production (and inputs in production). They gengrahcrease the prices of natural
resources or emissions and lead thereby to a nfficeeet resource use and allocation.
This can also include subsidies, as for exampléhencase of feed-in-tariffs that are

heavily used to promote the transition of the epeaegtor.

Trading systems: based on a certain quantity ot@eble pollution (such as CO2
emissions), which is first broken down into smaklenounts and then securitized and
traded on a market. Potential polluters pay forright to pollute by buying a certain
guantity of certificates through a trading systefhe market price of the certificate
allocates a value to the right to pollute and tfogee creates an incentive to avoid

pollution.

Public investment and procurement: public fundsead&d into green applications.
Governments can influence the market and encouteggprivate sector towards a green
transition and overcome the problems of missinggtel price signals. In this sense,
public investment plays a complementary role tqydarmarket-based mechanisms.
Governments can shift public investments from “bmbveapital to “green” capital.

Counties can directly invest in the areas where gheate industry is hesitant or
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unwilling to exert efforts, such as renewable epgnmjects, green infrastructure or other
low-carbon-intensive activities, especially for el high-polluting sectors, like

transport, energy or construction.

Finally, having concluded that the devolved syst#nsovernment presents the opportunity for
putting in place all these enabling conditionsisitalso recognized that the implementation of
constitutional and legal provisions that are thg tkemaking the transition to a socially inclusive
Green Economy is not guaranteed. As such both @owmt and non-Governmental

institutions, particularly those charged with owging, must monitor the relevant Government
institutions to ensure that they do not derogatenfrconstitutional and legal provisions and
obligations. Vigilance from the general public isakey to the successful transition to a socially

inclusive Green Economy in Kenyan Counties.
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