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ABSTRACT 

 

Solving Disputes at any level should be encouraged by creating mechanisms that resolve 

disputes fast and with least cost. The citizen should not be left to despair in the pursuit of justice 

but instead the legal institutions/facilitators should create an enabling environment that enhances 

the delivery of justice at any forum. It would be very noble if members of a society would take 

the responsibility of resolving their own disputes by creating a system of justice that fosters 

arbitration. This is a system that delivers justice outside the formal court justice framework. 

Arbitration removes the emphasis on procedure and legal technicalities. This is unlike the formal 

court justice framework which is time consuming and tedious to the masses where the middle 

and low income commercial and civil disputes are in plenty. 

 

Access to dispute solving mechanisms should be simple and quick. An effective justice system is 

one that; is accessible, dispenses justice without delay and in accordance to law and equity. It 

acts as a tool that aids in the creation of a cohesive society. These can be provided with an 

effective arbitration system. 

 

With the current economic growth and development in Nairobi, Nakuru and Kericho courts in 

these counties are struggling with case management. The challenges include; a case backlog, few 

judges and magistrates to hear cases, lack of judicial facilities and lack to access of those 

facilities where available. This then clogs access to the court justice system, increases legal costs 

and the citizen are left to despair and their hearts cringe when they have to go and seek justice in 

court. 

 

This paper will discuss the removal of challenges in the arbitration process. The research seeks to 

unravel the challenges that hinder the society from using arbitration, or if they use arbitration 

where can we add emphasis (within the arbitration process) and enhance its access. The paper 

shall endevour to ensure that arbitration can be accessible; disputes can be disposed of timely 

and without delay. 
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Courts are not a panacea to solving all the disputes in Kenya and specifically; Nairobi, Nakuru 

and Kericho. It is the responsibility of the legal actors to make either of the antagonistic parties 

to a matter access a solution in a timely manner and with least expenses and the arbitration 

process should thus be considered as an option better than the court justice system. In Nairobi, 

Nakuru and Kerichothe arbitration framework is still developing. Institutional membership is 

increasing, the Nairobi Centre for International Arbitration has been created about an year ago, 

arbitration trainings and seminars are being organized frequently but is this being felt at the 

dispute solving level. 

 

This paper will also involve the collection of data from Nairobi, Nakuru and Kerichocounties to 

identify the challenges that face the litigants and legal professionals in the access to arbitration. 

 

At the conclusion there will be anevaluation of the challenges identified as hindering the 

arbitration process and thereafter propose solutions to ameliorate the challenges identified. There 

will be proposals of ways that will lead to enhanced access of arbitration and methods that 

reduce the barriers to arbitration. 
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CHAPTER ONE 

1.1 INTRODUCTION 

 

There has been a persistent call addressing practitioners in litigation and litigants to pursue other 

forms of dispute settlement away from litigation.
1
 Arbitration is the most common branch of 

alternative dispute resolution mechanism that has been emphasized in our country and the most 

used in our three sample counties Nairobi,Nakuru and Kericho.
2
 How parties settle their disputes 

has a co-relation with development in that societythus if this research can promote dispute 

settlement in Nairobi, Nakuru and Kerichoespecially in private contractsthere will eventually be 

a promotion in the rule of law leading to enhanced access to justice.
3
In Kenya Arbitration is 

anchored in the Constitution. Article 159 provides.
4
 

 

159. (2)(c) In exercising judicial authority, the courts and tribunals shall be guided by 

the following principles……… 

 (c) alternative forms of dispute resolution including reconciliation, mediation, 

arbitration and traditional dispute resolution mechanisms shall be 

promoted ………..(emphasis mine) 

 

This article in the Constitutionproves that Kenyans have approved arbitration at all levels of 

dispute resolution. Thefact that arbitration has been provided for in the Constitutionwill have a 

                                                           
1
 Dr. Willy Mutunga, Chief Justice and President of the Supreme Court while opening new Gatundu Law Courts, 

Kiambu County on 25
th

March 2014. “You can use elders, churches or mosques to settle disputes. I have even told 

the people of Kitui where I come from to turn to witch doctors to resolve some issues”. James Macharia, 25
th

 March, 

2014 2pm http://www.reuter.com/article/idUSBREA201IU20140325 (Accessed on 12th July, 2014 at 1700hours) 

2
KyaloMbobu, „Efficacy of Court Annexed ADR: Accessing Justice through ADR‟. (2014) ADR Journal ISBN 978-

9966-046-02-4 at page 1. 

3
KariukiMuigua& Francis Kariuki, „ADR Access to justice and Development in Kenya‟.Available at 

www.kmco.co.ke at Page 1, 2 and Daniel Kaufmann, AartKraay and Massimo Mastruzzi. „Governance Matters III 

Governance Indicators for 1996-2002‟. (2003) The World Bank. 

4
 Article 159 of the Kenyan Constitution 2010 emphasizes on the sources of judicial authority in the Kenyan legal 

system. 

http://www.reuter.com/
http://www.kmco.co.ke/
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likelihood of increasing the number of disputes that will be settled via arbitration. The 

government has also been mandated by the Constitution to settle disputes between it and 

respective county governments via the use of alternative dispute resolution where arbitration is 

one of the options.
5
This shall have the effect of obtaining a speedy resolution of matters 

pertaining to devolution and thereafter a faster delivery of services to the citizens. 

 

The Bible in Mathew chapter 5 verse 25 also underscores the need for settlement out of court. It 

provides;
6
 

Settle matters quickly with your adversary who is taking you to court. Do it 

while you are still with him on the way or he may hand you over to the judge 

 

Similar words are also available in the Koran at 4: 35 where it also emphasizes the need for 

settlement via arbitration. It provides 

 

And if you fear dissention between the two, send an arbitrator from his people 

and an arbitrator from her people. If they both require reconciliation, Allah 

will cause it between them. Indeed, Allah is ever knowing and acquainted with 

all things. 

 

The practice of arbitration in Kenya is supported via The Arbitration Act.
7
The main framework 

for transferring cases from the court litigation process to an arbitration forum is laid down in 

Civil Procedure Act.
8
The Civil Procedure Act at Order 46 of the Civil Procedure Rules 1 and 2 

they provide;
9
 

 

                                                           
5
Constitution of Kenya, 2010, Article 189 (4) 

6
 The Holy Bible, The New International Version (NIV) © Bibilica. 

7
Cap 49 of the Laws of Kenya Act No. 4 of 1995,Date of commencement: 2

nd
January, 1996 

8
 This process is commonly referred to as Court Annexed Arbitration, see; KyaloMbobu, „Efficacy of Court 

Annexed ADR: Accessing Justice through ADR‟.(2014) ADR Journal ISBN 978-9966-046-02-4 

9
Kenya Gazette Supplement No. 65 (10th September, 2010). Legislative Supplement No. 42 Legal Notice No 151 

http://www.kenyalaw.org:8181/exist/rest/db/kenyalex/Kenya/Legislation/English/Amendment%20Acts/No.%204%20of%201995.pdf
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1. Where in any suit all the parties interested who are not under disability 

agree that any matter in difference between them in such suit shall be 

referred to arbitration, they may, at any time before judgment is 

pronounced, apply to the court for an order of reference. 

2. The arbitrator shall be appointed in such manner as may beagreed upon 

between the parties. 

 

The Arbitration Act lays the Kenyan framework and principles that parties to domestic or 

international arbitration shall apply.Rules have also been enacted which parties follow in the 

process of arbitration in Kenya. 

 

Despite the ideal arbitration legislation, legal practitioners and litigants in Nairobi, Nakuru and 

Kerichojust like the rest of Africa have not fully embraced arbitration at the expected pace 

leading to few disputes being referred to arbitration.
10

 The rate at which court cases are being 

filed is increasing tremendously however the use of arbitration in the settlement of disputes in 

Nairobi, Nakuru and Kericho cannot be said to have increased in equal measure.
11

 

 

Justice delayed is justice denied; this saying has gained notoriety in our justice system because of 

the fact that it is usual to have a case determined after about four to six years from the date of 

institution/filing.
12

 It is this puzzle that the paper shall seek to unravel by proposing how 

arbitration can be developed to solve disputes of a wide genre expeditiously in Kenya. There are 

several published judicial reports and other nongovernmental surveys on the topic Access to 

Justice in Kenya. These reports in their recommendations conclude that the actors in the justice 

                                                           
10

 Paul Ngotho, „Challenges Facing Arbitrators in Africa‟. East Africa International Arbitration Conference 

Nairobi.page 8. The writer notes that arbitrators in Europe have 100-500 arbitrations under their belt each while their 

African counterparts with 10-20 are considered gurus. 

11
 J K Gakeri, „Placing Kenya on the Global Platform: An Evaluation of the Legal Framework on Arbitration and 

ADR‟, International Journal of Humanities and Social Sciences. 2011Vol 1 No 6 June  page 219 

12
 Aisha Onsando, Is Arbitration of Disputes Better than Litigation? and Benson Wambugu, Arbitration Cuts on 

Backlog in Courts. Business journal, 23
rd

 June, 2008 page 2 Nairobi. visited on 9
th

 April, 2015 
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sector need to find other alternatives different from the court justice system to settle disputes.
13

 

Among the main recommendations that have been made towards finding solutions leading to 

enhancing access to justice is the creation of ADR Mechanisms, Traditional Justice Systems and 

through the local administration especially Area Chiefs, see extract below.
14

 

 

Many Kenyans pursue their grievances and conflicts through alternative 

justice systems. They include traditional systems, peace or reconciliation 

forums, Islamic courts and interventions of the local chiefs. The latter are 

part of the provincial administration and they are mandated to maintain 

law and order in their communities. They employ statutory as well as 

customary or informal conflict resolution methods to resolve conflicts. 

Kenyan law does not formally recognize the role played by non-state 

justice systems. In most of the rural parts of Kenya, justice is sought 

through the use of non-state justice systems such as a council of elders or 

extended family members and religious institutions. Cases which are most 

commonly brought to these institutions include matters to do with land 

disputes, livestock disputes, marital and domestic matters as well as 

domestic violence. Some crimes such as assault and sexual violence are 

also referred to the elders for resolution. The legal system acknowledges 

only Kadhi courts as the only religious courts in Kenya. Other examples of 

non-state justice systems include: Initiatives such as the ‗peace elders 

initiative‘ in Laikipia district, which are working to make dispute 

resolution processes more inclusive, by bringing in youth and women as 

‗elders‘;639 and Chiefs and assistant chiefs who are appointed by 

government as local administrators. They take on a significant role in 

settling disputes in areas where access to police and courts is restricted. 

They preside over, and record proceedings of, cases in which elders chosen 

by the disputing parties make the final decision. Chiefs and their assistants 

                                                           
13

Patricia KameriMbote and MigaiAkech, Kenya Justice Sector and the Rule of Law.A review by AfriMAP and the 

Open Society Initiative for Eastern Africa (March 2011) Page 174 – 176. 

14
 Ibid note 13 at page 173. 
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also hold positions of authority in their clans, sometimes on the basis of 

popular elections. 

……………………………. These non-state and traditional judicial systems 

apply some of the principles and guidelines on the right to a fair trial and 

legal assistance such as: …………………………………. 

Generally, there is no effort to formalize these courts from the central 

government. As a result, there is no regulation to ensure that the 

proceedings before these courts conform to international law and 

constitutional standards of due process. ……………. 

 

With the above extract it can be confirmed that there is need to facilitate ways to enhance access 

to justice irrespective of the forum but with the approval of the parties to the dispute. 

 

1.2 PROBLEM STATEMENT 

The purpose of this study is to identify the challenges that face litigants (including potential 

litigants) and legal practitioners seeking access to arbitration in the three Kenyan 

commercialtowns; Nairobi, Nakuru and Kericho since they can serve as a good representative 

sample of other cities and towns. There has been a steady increment in the number of cases being 

filed thus increasing the number of days to have a matter heard in court whichnegatively affects 

citizens‟ access to justice.
15

Among the notable measures of a civilized society is the manner in 

which the society solves its disputes and thus a slow dispute settlement system may lead to a 

conflict. This problem is related to Sander speech in 1976which outlined the challenges of future 

litigation.
16

He discussed that the number of cases will increase to millions and thus require 

thousands of judges, thousands of court staff and thousands of law report volumes. Nairobi, 

                                                           
15

 Supra note 11 and 12 above and 

The Judiciary, State of the Judiciary and the Administration of Justice, Annual Report 2012 – 2013. At part one 

www.judiciary.go.ke this report shows that there has been an increase in the cases filed at all levels in the Kenyan 

courts. At page 27 the reports notes “the most visible quantitative indicator of service delivery of justice is the 

numerical turnover of cases” 

16
 Frank Sander, „Varieties of Dispute Processing, The Pound Conference: Perspectives on Justice in the Future‟ 

(1979) A. Levin & R. Wheeler eds, West. Page 65 

http://www.judiciary.go.ke/
http://geoffsharp.atomicrobot.co.nz/wp-content/uploads/2010/03/PoundConfSander.pdf
http://geoffsharp.atomicrobot.co.nz/wp-content/uploads/2010/03/PoundConfSander.pdf
http://geoffsharp.atomicrobot.co.nz/wp-content/uploads/2010/03/PoundConfSander.pdf
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Nakuru and Kericho are at this stage. These judicial Stations are currently receiving thousands of 

cases being filed annually.
17

More court stations are also being opened in the country.
18

The law 

has tried to sieve these many cases by including Order 11 in the Civil Procedure Rules.
19

Order 

11 has been framed as a route towards early settlement before the case hearing starts. Order 11 

has had the effect of bringing the face of arbitration to courts through the pre-trial compliance 

and negotiations that help explore settlement.
20

 In this paper the research isbased on how to bring 

closer arbitration forums to the people who have predominantly been filing these cases.There is 

also an evaluation on how successful order 46 of the Civil Procedure Rules has been in the 

dispensation of justice in Kenya. 

 

The problems that we are researching on in this paper can be discussed as: 

Can we expeditiously settle our disputes preferably via arbitration? To what extent can access to 

arbitration be widened to accommodate as much as the court justice system? Why do we still 

continue to allow ourselves to spend years in the courts solving disputes while it would take a 

much shorter time if we chose to solve that dispute(via a private judge) in an arbitration forum? 

 

The overriding objective in our court system is justice.
21

 If justice can be achieved via 

arbitration, then it would be ideal for the players in the legal sector to see what they can do to 

provide a faster dispute resolution to Kenyans. In concluding the problem question evaluation, 

the extract below lays bare the issues that are beingexperienced in our sample areas ofNairobi, 

Nakuru and Kericho. 

 

‗‗There seems to be little doubt that we are increasingly making greater and 

greater demands on the court to resolve disputes that used to be handled by other 

institutions of the society …………………… 

                                                           
17

 Supra note 15 above pages 28 – 40. 

18
 The Kenya Gazette Vol. CXVI – No. 89 of (28

th
 July, 2014) where the Chief Justice established the Naivasha, 

Migori, Marsabit, Nanyuki and other High Court Stations 

19
 Ibid. note 4 above 

20
 See note 29 the USA comparison as discussed by KyaloMbobu. 

21
 See section 1A and 1B of the Civil Procedure Act Cap 21 and Sec 3 of the Appellate Jurisdiction Act. 
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 Not only has there been a waning of traditional dispute resolution mechanisms, 

but with the complexity of modern society, many new potential sources of 

controversy have emerged as a result of the immense growth of government at all 

levels, and the rising expectations that have been created. 

Quite obviously, the courts cannot continue to respond effectively to these 

accelerating demands. It becomes essential therefore to examine other 

alternatives‘‘
22

 

 

The research problem of this paper is to ensure that an identification of what hinders the 

use of arbitration in dispute resolution in the commercial city and towns of Nairobi, 

Nakuru and Kericho. What are the issues that make people not pursue the available 

arbitration options? Key focus is if through this research there can be an identification of 

ways to opening up arbitration and thereafter enhance access to justice. 

 

1.3 OBJECTIVES OF THE STUDY 

This is a legal research premised on the fact that no field data has been collected to determine the 

challenges faced by those intending to use arbitration. The driving factor in this research is that 

no one can accurately say why Kenyans prefer court justice system to arbitration. However from 

the initial writings available there has been minimal use of arbitration.
23

 

 

This study is underpinned on the theoretical framework of Sociological Legal School.
24

 The 

main issue is to address a problem in a sample society (Nairobi, Nakuru and Kericho) with a 

view of solving it with the available legal institutions for human development. In this 

Sociological school study there is the use of empirical research tools to identify how the society 

                                                           
22

 Ibid, note 16 above at page 68. 

23
 See the literature review 

24
 See Pound, Roscoe. "Scope and Purpose of Sociological Jurisprudence."Harvard Law Review 24 (1910): 591 and 

Wilfrid E. Rumble, Jr., "Legal Realism, Sociological Jurisprudence and Mr. Justice Holmes," Journal of the History 

of Ideas (1965) 264 pp. 547-566 available at www.jstor.org 

Also see page 36 – 38 the Theoretical Framework 

. 

http://www.jstor.org/
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can develop the dispute settlement systems. The focus is working on proposing ways of 

alleviating the challenges in the practice of arbitrationthusenhancing its access. The proposed 

ways of alleviating the challenges will be helpful towards access to justice within societies in 

Kenya and specifically Nairobi, Nakuru and Kericho. 

 

The general objective shall be to determine; what are the reasons that hinder access to arbitration 

in dispute settlement? If we open up arbitration to more people, shall we have developed access 

to justice in Kenya? How can this study eliminate the initial hurdles that a potential party to 

arbitration may encounter? Further this research shall gather information from Nairobi, Nakuru 

and Kerichoas the sample sites. The data collected will bean analyzed critically with a view to 

highlighting the identified challenges which hinder access in the sample sites as a representative 

of the whole country. 

 

1.3.1 Specific Objectives; 

1. To examine the challenges that exists in the access and practice of arbitration in Kenya 

and specificallyat Nairobi, Nakuru and Kericho.
25

 

2. To identify what needs to be done to eliminate these challenges and enhance access to 

arbitration services in the Kenya? 

 

The research also reviews the developments and gains in the practice of arbitration in Kenya. 

What have been the developments in the post-colonial independent Kenya and the present 

achievements from the litigants and practitionersperspective? Someresearch in this field hasbeen 

doneby other organizations.
26

Via the findings in this research it can be seen that what has been 

covered in the field of access to justice via arbitration ought to have been greater and there is big 

room for improvement especially since Kenya is celebrating fifty years since independence and 

                                                           
25

 Refer to appendix 4; questionnaire on what information was sought from the interviewees. 

26
 See the website of The Judiciary Kenya, International Commission of Jurists, The Open Society for East Africa, 

Kenya Human Rights Commission, The Kenya Law Reform Commission and The Kenya Dispute Resolution Centre 

(DRC) all discussed in the literature review. 
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practice of the rule of law.
27

 The specific example is the link between the data available showing 

increased number of cases and longer periods of resolving them affecting the delivery of 

justice?
28

 Finally very little empirical data has been collected linking arbitration vis a vis access 

to justice. 

 

1.4 RESEARCH QUESTIONS 

This study primarily focuses on identifying challenges facing the practice of arbitration. 

 

1. What challenges are faced by those intending to settle a dispute via arbitration at Nairobi, 

Nakuru and Kericho? 

2. What limits access to arbitration in Kenya? 

3. What should be done to improve access to arbitration? 

 

If theanswer to the three questions are obtained in this paper then the impediments that hinder 

human development in the area of access to justice and the rule of lawin Nairobi, Nakuru and 

Kerichowould be significantly eliminated and higher levels of justice would emerge in Kenya. 

 

1.5 HYPOTHESES 

Once arbitration has been promoted and becomes widely used, there will be a tremendous access 

to justice in Kenya increasing the pace of dispute resolution. This can also be suggested that if 

the challenges to arbitration (are identified) and reduced justice will be enhanced in Kenya. 

 

                                                           
27

 Kenya has had arbitration laws prior to the independence in 1963. However the writer seeks to prove that the 

citizens have not enjoyed the full benefits of arbitration. 

28
The Judiciary Kenya, State of the Judiciary Report, 2012 - 2013. The Second Annual State of the Judiciary and 

Administration of Justice Report (2015).www.judiciary.go.ke. This is an informative report on the delivery of justice 

in Kenya. Of specific importance is chapter two which show the figures of the cases filed and the courts where the 

cases were filed. It also points out the developments that have been noted in the administration of justice eg the pace 

of delivery of judgments and the concluded cases and within what period. 

http://www.judiciary.go.ke/
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Alternatively, when there is a decrease in the use of arbitration injustice will be experienced in 

the society. Injustice will also be experienced if the challenges to arbitration continue to increase 

and more time is taken to resolve disputes. 

 

Access to justice is not only by the litigating citizens of Kenya but also by the foreigners, 

investors and the business community.
29

Use of arbitration and enforcement of arbitration awards 

is a factor that foreign nationals and companies investing in any nation consider. If the settlement 

of disputes is promoted in Kenya, foreign direct investment may increase tremendously because 

the foreigners shall have confidence in the justice system in Kenya.
30

Access to arbitration and 

dispute settlement will also help in the achievement of democracy and governance. 

 

This research will examine the following hypotheses and make a finding on: 

1. If there a correlation between enhanced use of arbitration and access to justice in Kenya? 

2. If an enhanced use of arbitration will facilitate access to justice in Kenya. 

3. Litigants fail to pursue arbitration because they have not been exposed to arbitration by 

the justice sector players (example; advocates, judges and arbitrators). 

4. Challenges that hinder access to pursue arbitration by litigants and advocates in Nairobi, 

Nakuru and Kericho, can their elimination enhance access to justice? 

 

1.6 LITERATURE REVIEW 

Both Primary and Secondary data are used in this study. An analysis and comparison of prior 

related studies done in this area has been conducted. Journals and scholarly articles have been 

written on the ways arbitration is conducted, how it is practiced world over, informative books 

for practitioners and law students which have also been evaluated. Conference papers presented 

on how to sharpen individual tools on arbitrationhave been of significant help since they have a 

practical experience and effect to the reader and colleagues. However very little exploratory 

                                                           
29

 See the paper Eric Opiyo, Examining the Viability of a Regional East African Arbitral Institution. 2012. 

http:erepository.uonbi.ac.ke:8080/xmlui/handle/123456789/8391.See the literature review. 

30
 A perusal of our reported cases indicated that new foreign companies in Kenya are settling their disputes by filing 

suits in Kenya. This indicates a level of confidence and increase in investments by foreign companies. 
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studies and research have been done to identify and pinpoint what challenges(probable) parties to 

arbitration may encounter and ultimately swaying them to pursue litigation. 

 

In the analysis of the available literature in this field within Kenya there is an initial finding that 

most of the writing available is aimed at promoting the variousADR branches; that is mediation, 

arbitration, negotiation and conciliation including med-arb. Very little studies have been done 

specifically on identifying challenges to arbitration with the specific focus on the intended 

parties. The initial literature review makes a finding that Kenya is at the verge of take-off in the 

platform of international arbitration and thus needs to create an enabling environment to 

facilitate the taking advantage arbitration opportunities available.
31

 Earlier writings in the 

immediate post independent Kenya are also available detailing how the traditional societies 

regarded arbitration.
32

 It is worth noting that the first part of the literature review contains the 

writings of some of the respected minds in the practice of law in Kenya and in the arbitration 

circles. This will make an inference that their contribution writings have a connotation towards 

the experiences they have encountered during the practice and teaching of arbitration in Kenya. 

Among the recentprolific writers in the field of arbitration in Kenya is 

KariukiMuigua.
33

Muigua‟s writings are focused on the promotion of the use Alternative Dispute 

Resolution andwith a positive bias towards arbitration in Kenya.
34

He writes with a bigger picture 

on Alternative Dispute Resolution but also examines its various branches of; arbitration, 

mediation, conciliation and negotiation separately. He argues that the use of other forms of 

dispute resolution have existed for long and they have proved to be flexible, expeditious, they 

foster relations and are cost effective and thus facilitate access to justice by a larger part of the 

                                                           
31

 Note the recent enactment of the Nairobi Centre for International Arbitration Act, No. 23 of 2013 

32
Ojwang J B “Rural Dispute Settlement in Kenya” (1975) Zambia Law Journal. The article evaluates the 

interactions in rural Kenya processes of law and dispute settlement: Introductory - Conflict settlement in the 

traditional period - The colonial period: new developments in dispute settlement - Rural dispute settlement in 

independent Kenya traditional and state institutions. 

33
Chair, Chartered Institute of Arbitrators Kenya and lecturer, Faculty of Law and CASELAP University of Nairobi. 

See the website of his law firm and articles, http://www.kmco.co.ke/index.php/publications.Accessed severally 

between September 2014 and August 2015. 

34
KariukiMuigua, „Heralding a New Dawn: Achieving Justice Through Alternative Dispute Resolution Mechanisms 

in Kenya Journal of Alternative Dispute Resolution‟ (2013) 1 ISBN 978-9966-046-02-4 by page 43. 

http://www.kmco.co.ke/index.php/publications
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population. There is an observation that since courts can only deal with a fraction of all disputes; 

different fora ought to be created to avoid burdening the courts with all manner of disputes. He 

suggests that other actors in the field of dispute resolution (church and family) have reduced their 

outreach to solve disputes thus leaving the courts to settle all personal differences and anxieties 

in the society.  

Muigua has also examined the recognition of Alternative Dispute Resolution in the 

KenyanConstitution.
35

 This elevation has led to practice of various forms of dispute resolution 

within the sole end of ensuring that comprehensive justice is achieved by the populace 

effectively. For the Constitutional right of access to justice to be achieved, the existence of the 

various facets of justice have to be included, that is; expedition, proportionality, equality of 

opportunity, fairness of process, party autonomy, cost effectiveness, party satisfaction and 

effectiveness of remedies. 

As the new Constitution strives to give access to justice, it has also provided for the practice of 

various cultural beliefs of our communities within a legal framework to the extent that they 

remain within the Constitutional parameters.
36

 Our courts can now without much persuasion 

adopt a decision made by another forum that followed the principles of justice in reaching its 

decision. 

KariukiMuigua observes that there is also a creation of other arbitration forums within the 

current Kenyan legal framework.
37

 He discusses that courts can expedite justice in labour forums 

if parties in thatlabour disputes can use the other forums provided for in the labour statutes 

asunderpinned to the Constitution. 

The point of departure from, Muigua‟s writing if the fact that he has discussed the use of ADR 

collectively combining the efficacy of arbitration together with other ADR mechanisms of 

mediation, conciliation and negotiation. This paper delves deeper into the challenges of 

                                                           
35

Supra, The Introduction at page 1 

36
Supra. Note 24 above 

37
KariukiMuigua, „Overview of Arbitration and Mediation in Kenya‟, (A paper submitted at a Stakeholder‟s forum 

on Establishment of Alternative Dispute Resolution (ADR) Mechanism for Labour Relations in Kenya Kenyatta 

International Conference Center, Nairobi (4
th

 – 6
th

 May, 2011) 
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effectiveness in one branch of ADR (arbitration). The data collected will assert if Arbitration has 

been used to help access justice in Kenya and specifically Nairobi and Nakuru counties. Further 

KariukiMuigua has mainly focused on the theoretical and practice challenges of arbitration 

without empirical data. Another departure from Muigua‟s observations of the advantages of 

arbitration is that this paper will point out the specific areas in the pre-arbitration stage that need 

to be re-examined to encourage parties to use arbitration thus enhance justice from the intended 

parties perspective.
38

 

 

Another writer in the field of arbitration is Paul Ngotho.
39

 His uniqueness starts from the fact that 

he is not lawyer in a field dominated by lawyers. Further unlike most of the writers sampled in 

the literature on arbitration his writings are based on experiences and facts gathered during the 

time he has been practicing arbitration. 

Paul Ngotho has written encouraging non-lawyers to join the field of arbitration. This will lead to 

better and improved awards from the arbitrators with expertise in the relevant field.
40

 Paul 

Ngotho in the paper “Challenges Facing Arbitrators in Africa” has detailed the problems that 

have been rarely highlighted in the practice of arbitration and very relevant in jurisdiction. 

Among the problems include the fact that there are few non-lawyers in the field of arbitration. 

He therefore notes that there is need to encourage and train non-lawyers in arbitration.
41

 He 

writes noting that non-lawyers in the field of arbitration are an endangered species. 

 

In the same paper dealing with challenges in arbitration Paul Ngotho discusses an issue that is 

very pertinent in the society and within practice of arbitration but is normally discussed in low 

tones, “corruption”. He calls it the elephant in the room. Paul Ngotho has detailed some notable 

arbitration proceedings which were tainted with corruption. There is need to curb corruption in 

                                                           
38

 See page on Research Methodology and chapter 3 that analyses it. 

39
 http://www.ngotho.co.ke 

40
 Paul Ngotho “Challenges Facing Arbitrators in Africa” East Africa International Arbitration Conference. Nairobi 

(July, 2014) Available at http://www.ngotho.co.ke 

41
 See the recommendations and conclusions on the need to train other professions to join the field of arbitration. 

http://www.ngotho.co.ke/
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the practice of arbitration in Kenya and the world over. Measures need to be put in place to 

ensure that standards are maintained while leaving no room for the arbitration practitioners to 

practice corruption. The issue of corruption was also raised by two advocates that were sampled 

in the interview.
42

 These two advocates confirmed the writings of Paul Ngotho by pointing out 

this cancerous vice that is rocking the boat of arbitration.
43

 

The writings by Paul Ngotho are geared towards the development of ADR in general but he has a 

positive bias towards the promotion of arbitration in Kenya and Africa. He has written about 

what made him want to become an arbitrator. In his short piece on that reason he points out a 

scenario where he wanted to deliver justice when two people were in a dispute and they 

appointed him as an arbitrator.
44

 He notes that arbitration should be widely practiced to deal with 

many other sectors example being property disputes, survey and petroleum. This is especially 

where the subject matter is of public importance and a delay can lead to the complication of the 

dispute further and further losses.
45

 He advises that it would be ideal if parties considered out of 

court settlement process that are linked to ADR. 

Further writings in the field of arbitration in Kenya are by KyaloMbobu.
46

 He has written several 

papers in the field of ADR. The main reference paper here is in reference is the Court Annexed 

ADR.
47

KyaloMbobu discusses how efficient justice can be obtained by litigants out of the court 

justice systems once their cases are referred to any of the available branches of ADR. He 

observes how other jurisdictions‟ have created an impact towards achieving justice by providing 

an option for litigants to settle disputes via ADR.
48

KyaloMbobu observes that arbitration is the 

most used and developed among the branches of ADR in Kenya, however its widespread use has 

not been adequately felt towards the reduction of case backlog in the country. He thus discusses 

                                                           
42

See the recommendations and conclusions on the need to have quality control measures in the practice of 

arbitration. 

43
 See the questionnaires referenced as Number A17 and A33 

44
http://www.ngotho.co.ke/assets/howibecameanarbitrator.pdfaccessed on 19th August, 2015 

45
http://www.ngotho.co.ke/assets/article.ngotho.adr.petroleumsector.oct2012.pdf accessed on 19th August, 2015 

46
A practicing lawyer, arbitrator and a lecture at the Faculty of Law University of Nairobi. 

47
KyaloMbobu, „Efficacy of Court Annexed ADR: Accessing Justice through ADR‟ ADR Journal (2013) Nairobi 

ISBN 978-9966-046-02-4 

48
 Australia, USA, Lesotho and Rwanda,  

http://www.ngotho.co.ke/assets/howibecameanarbitrator.pdf
http://www.ngotho.co.ke/assets/article.ngotho.adr.petroleumsector.oct2012.pdf
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how other countries have used ADR and the resultant effects on the society. He discusses how 

these countries have enacted laws that facilitate an early ADR exposure to the cases filed in court 

with the help of the Registrar of the court or judge.
49

 

However KyaloMbobu does not show the extent to which justice has been achieved by litigants 

using arbitration. He only acknowledges that there have been gains in the delivery of justice by 

the use of court annexed ADR. He also does not discuss the specific use of arbitration but deals 

with ADR in general. This paper shows why in Nairobi, Nakuru and Kerichoparties to disputes 

have not been using arbitration in an almost similar magnitude to court litigation despite 

arbitration being provided for in the Kenyan laws and an existing platform being available. 

The next analysis is short paper by Charles Kajimanga.
50

 He has written on how to enhance 

access to justice via arbitration.
51

 He gives an example of the Zambian approach. Being a judge 

he starts by noting that case backlog has been a major hindrance towards access to justice.
52

 This 

is a phenomenon that exist world over and it leads to accelerated costs in the pursuit of justice. It 

is thus necessary to consider if the lack of access to ADR is also a challenge towards access to 

justice. The judge observes that if the ADR channels are developed they are cheaper, quicker and 

accessible compared to litigation. 

 

The first impact he notes is that arbitration after it has been anchored in the law, it subsequently 

warmly received by both the bar and the bench. He acknowledges that this had led to a reduction 

of the backlog and more cases are also being referred to arbitration. He notes that among the 

main challenge towards embracing arbitration is the number of individuals whose faith in 

litigation is still cast on concrete. He indicates that it is necessary that all professions 

                                                           
49

 This has been confirmed and discussed in the conclusion and recommendation chapter by some findings from the 

magistrates who gave their replies. A respondent indicated that there is need to have the chief justice gazette practice 

rules towards the referral of cases for resolution via arbitration. 

50
A judge, arbitrator and the chairman of the Zambian Chartered Institute of arbitration. 

51
Charles Kajimanga, „Enhancing Access to justice through Alternative Dispute Resolution Mechanisms, The 

Zambian Experience‟ A paper presented at the at the Annual Regional Conference held at the Southern Sun, Mayfair 

Nairobi, Kenya on (25-26
th

 July, 2013) 

52
 Supra footnote 14 pages 1 and 2. 
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endeavoursto promote ADR at all spheres. The judge advocates for the creation of awareness and 

on the available ADR advantages over litigation and how they contribute access to justice. 

 

The main departure of the paper by Charles Kajimanga and this paper is that Kajimanga‟s paper 

gives an outline of Zambia while the current one will be based on findings from Nairobi, Nakuru 

and Kericho in Kenya (though the comparison is appreciated). The paper by Charles 

Kajimangaalso gives a combination of the benefits of using arbitration and mediation while this 

paper only deals with arbitration. 

 

The next paper is a dissertation presented for the degree of Doctor of Law in the Faculty of Law 

at the University of Stellenbosch Edward NiiAdjaTorgbor.
53

 This paper compares the practice of 

Arbitration in Kenya, Nigeria and Zimbabwe. These are among the leading jurisdictions in the 

practice of arbitration in Africa. Similarly they are the countries that have adopted through 

domestication, the UNCTRAL model law on arbitration. Since they have domesticated this 

model law, the arbitration that is practiced in these jurisdictions is within the international 

standards. The author is also a practicing arbitrator in Kenya.
54

 This therefore confirms that he 

understands the problems faced by an arbitration practitioner or by the arbitral tribunal in Kenya. 

His works focuses on the on goings during the arbitration proceedings. The work seeks to 

identify and expunge the impediments and bad practices of arbitration. This will therefore 

increase efficiency in the arbitration procedure and culture. 

 

In this work by Edward NiiAdjaTorgbor he has focused strictly on the happenings during the 

arbitration proceedings. This can be confirmed by his research questions and the development of 

his research questions.
55

This is the point of departure with this work. Our current research work 

deals with the problems a party to an arbitration problem may encounter when contemplating to 
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 Edward NiiAdjaTorgbor, „A Comparative Study of Law and Practice of Arbitration in Kenya, Nigeria and 

Zimbabwe, with Particular Reference to Current Problems in Kenya‘ (2014) Dissertation presented for the degree of 

Doctor of Law in the Faculty of Law at the University of Stellenbosch University. http://scholar.sun.ac.za 

54
 See page iii titled summary and page 17 at the second paragraph of the work above. 

55
 See page pages 16 and 17 of the work above. 
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pursue arbitration, during arbitration or during the execution of his award. This paper wants to 

identify and reduce all the incidental challenges to the arbitration process. 

 

Edward NiiAdjaTorgbor has also delved into the issues of the cultural development in 

arbitration. He displays evidence that there existed similarities in the various African cultures 

that confirm that arbitration was practiced in the traditional times. Thereafter the similarities 

were enhanced after the adoption of the common law in most eastern and western Africa‟s 

jurisdictions. He notes that arbitration is practiced within the cultural setup and also within the 

statutory framework. He argues that there exists a lot of scholarly work to show that the 

adversarial type of litigation existed in the African cultural life. However the practice that existed 

was for purposes of harmony and mutual co-existence of a society. It also needed to have the 

wrongdoer make good the loss caused to the society and the complainant. 

 

From the work of Edward NiiAdjaTorgborit can be confirm that he has done a good work in 

identifying the developments in arbitration and the challengers facing a practitioner and the 

tribunal. However our current work has a focus on the disputing party. How can the parties to the 

dispute be assured of a speedy trial? 

 

The promotion of arbitration in our society along the commercial line has also been advocated in 

the Master in Laws thesis by Eric Opiyo he asks if it is time we established an East African 

arbitration institution.
56

 This is due to the fact that there has been an upsurge in the number of 

commercial disputes at the many forums available in the region. Once created he envisions that 

commercial enterprises worldwide will end up preferring the East African region for their 

business endeavours leading to a direct capital investment and a promotion of our region because 

of the guaranteed access to justice. This hypothesis stresses that the development of arbitration 

(read dispute settlement) enhances the quality of life the citizens of a country live.
57

 The main 

departure with this Master‟s thesis is that it was a desk work focusing on corporations settling 
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 Eric Opiyo, „Examining the Viability of a Regional East African Arbitral Institution‘ Master of Laws Thesis 

University of Nairobi (2012) http:erepository.uonbi.ac.ke:8080/xmlui/handle/123456789/8391  

57
 Supra note 3. 
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disputes while our current research is a field research focusing on the use of increasing 

arbitration to access justice. 

 

Another Masters of Law thesis that seeks to promote the use of arbitration is the work by Daisy 

OwuorAjima. The thesis focuses on how to make Kenya a hub arbitration of international 

financial services disputes.
58

 The writer has focused on financial institutions especially banks 

and the model that they have developed in the settlement of disputes.The write notes that to 

encourage the participation of the customers to resolve some of the banking disputes, the Kenya 

Bankers Association together with the Strathmore Law School has established an ADR center 

though in the first instance it will cover mediation. 

 

Daisy OwuorAjima notes that banks have predominantly used litigation to settle their disputes. 

She notes that it is time for the consumers of the banking services to use ADR to settle disputes. 

She notes that for banks to uphold the aspect of confidentiality and avoid the loss of reputation it 

is necessary for the disputing parties in the financial dispute to result to arbitration.
59

Among the 

disputes that Daisy OwuorAjima recommends that can be settled via arbitration include 

transactional disputes, loans and credit cases and cases in court that involve nominal amounts 

and so the trial processes is lengthy and costly and of little benefit. She discusses that these cases 

lead to auctioneers and other third parties when parties use courts leading to endless or lengthy 

legal process that is unnecessary. 

 

The convergence with this research is that Daisy OwuorAjima also collected field data from 

some bank staff on their opinion on litigationvis a vis arbitration. She found out that the banking 

staff mostly preferred arbitration since it reduced the reputational risk. Her results show that 

banks are willing to depart from litigation to arbitration. She notes that only twenty percent of 

the respondents prefer litigation to arbitration. This leads to the conclusion that ADR needs to be 

promoted by all arms of government. 
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 Daisy OwuorAjima, „Making Kenya a Hub for Arbitration of International Financial Services Disputes‘ Master 

of Laws Thesis University of Nairobi(2014)http://erepository.uonbi.ac.ke/handle/11295/75602?show=full 

59
 Ibid 
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The main point of departure with her study is that she only focused only on a segment of the 

current research site that is financial institutions and not the whole sector of the Kenyaneconomy 

and citizens.
60

 Further her field sample was very small (few users of banking services) and the 

geographical site(s) of data collection are not revealed thus raising issues of reliability of the data 

collected.
61

 She indicated that the banks have also not recommended the use of ADR on matters 

that relate to crime since there are institutions that are statutory mandated to deal with crime 

issues.
62

 The aspect of using arbitration in criminal realm is developing in our country. The next 

case illustrates the approach that the Kenyan courts have taken in relation to the use of ADR in 

criminal procedure. 

 

The case ofRepublic Vs Mohamed Abdow Mohamed is a recent development in Kenya on the 

use of arbitration.
63

 This case confirmed that indeed ADR can be used in the settlement of 

criminal disputes in the country. This was a case where the accused was charged with murder. 

Before the hearing of the case started the accused compensated the deceased family and the 

deceased family confirmed the compensation before court. The deceased family then indicated 

that they had nothing more to pursue (within the criminal justice trial) against the accused. 

 

When the matter was coming up for hearing the counsel watching brief for the family of the 

deceased in formed court that he had a consent to record. The consent was to the extent that a 

settlement between the families of the accused and deceased had agreed to with draw the 

criminal proceedings after compensation. The office of the Director of Prosecutions did not 

oppose the application. He convinced the court that the settlement reached was just to the parties. 

The most notable is the fact that the deceased family was no longer willing to testify against the 

accussed. This led to the Director of Criminal Prosecution withdrawing the case. 

The following is an extract from the case: 
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‗‗Finally, Counsel submitted that since the time of arrest of the accused, 

the prosecution had had great difficulty in securing the attendance of 

witnesses as the said witnesses were not only no longer interested in the 

prosecution but were actually eager to see the matter marked 

settled………..… 

JUDGE: I have considered the application. Under Article 157 of the 

Constitution the Director of Public Prosecution is mandated to exercise 

state powers of prosecution and in that exercise may discontinue at any 

stage criminal proceedings against any person.   In the unique 

circumstances of the present application, I am satisfied that the ends of 

justice will be met by allowing rather than disallowing the application.  

Consequently, I discharge the accused. 

 

It can be noted that other that the settlement which was done between the accused and the 

aggrieved parties, even if the prosecution and the judge would have wanted to proceed with the 

case there would have been no witness to testify against the accused since they had settled. 

 

The only purpose of proceeding with the case would have been to enhance justice; however 

justice in this case was done otherwise through settlement. Following queue from the precedent 

set in this case, it is necessary for magistrates to start using arbitration (more so ADR) in the 

settlement of misdemeanors against petty offences. I would forsee a scenario where offences of 

receiving money by false pretenses and petty theft should be arbitrated to ensure the property lost 

is restituted and the creation of harmony in the society. 

 

1.6.1 ACCESS TO JUSTICE; CHALLENGES THAT LIMIT ACCESS TO JUSTICE; 

This paper acknowledges that the discourse on access to justice and the opening up of arbitration 

are related discourses which can be pursued in a manner that complement each other. However 

in the course of the workefforts will be to stick to the narrow issues in this topic relevant to 
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arbitration and justice since many have written on issues access to justice. The challenges to 

arbitration may also be termed as what hinders access to justice. 

 

This paper will least be concerned with features and progress towards access to justice and more 

concerned with the challenges that hinder access to arbitration (however they may be related 

with the earlier being so broad). The difference is minimal but it is necessary that this paperis 

confined to the challenges within the sphere of access of arbitration. A few papers have been 

selected (from the topic of Access to Justice) but which may have almost similar approaches in 

arbitration. 

 

The Kenya judiciary has conductedstudies and formed several working committees to pursues 

ways that it can enhance access to justice by; faster dispute settlement, making courts accessible 

to litigants, measures to enhance integrity for effective delivery of justice and (of our concern) 

incorporating the use alternative dispute resolution mechanisms in the court justice system. 

 

The first report being evaluated is the State of the Judiciary and the Administration of Justice 

annual report for rear 2012-2013.
64

 In this secondAnnual report State of the Judiciary 

andAdministration of Justice Reportit discusses the case load that has been increasing. TheState 

of the Judiciary Report, 2012/2013shows that the Kenyan citizens are filing more and more 

cases.
65

 As a result the judiciary is employing more resources to help in the settlement of the 

cases. The report discusses that the resources being employed will be used to settle the cases. 

Along these measures being put this report suggests that the resources being employed should be 

towards the arena of increasing the use of arbitration. 

 

The following is an analysis of the relevant extracts by the report of the Sub-Committee of Ethics 

and Governance of the Judiciary Kenya made in November, 2005.
66

 The committee observed 

                                                           
64
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that there is growing congestion in courts. The congestion is partially due to the non-availability 

of other alternative forms of dispute settlement. The committee in its effort to ensure efficiency 

and decongest the court made a recommendation that alternative dispute resolution mechanisms 

should be incorporated into the court system by appropriate legislation. In the final 

recommendations of the committee the committee came up with some strategies that should be 

implemented together with the strategic plan 2005 – 2008.
67

 Among these strategies was to 

introduce ADR into the Kenyan judicial system. However there have not been tangible steps 

made towards the adoption of ADR in our court justice system. The decision is still left to the 

individual magistrate to decide if he will settle the matter via ADR or proceed to hear the case. 

 

The Kenya judiciary did commission another report that was geared towards increasing 

performance management in courts in Kenya.
68

 The report was prepared for purposes of 

increasing performance in the judiciary in a way that it can be measured and appreciated by 

citizens. This was also in queue to the fact that the judiciary has been implementing the work 

system of performance contracts spearheaded by the executive which helps measure the levels of 

service delivery to the public. In the report it was noted that; Development and implementation 

of the Information, Education and Communication (IEC) strategy on use of ADR should be 

prioritized as enjoined by Article 159 (2) (c) of the constitution which provides that alternative 

forms of Dispute resolution, including reconciliation, mediation, arbitration and traditional 

dispute resolution mechanisms shall be promoted.
69

 

The report towards the ends makes a recommendation on access to justice. It provides that there 

needs to be developed and ADR policy/strategy for courts to use. The only point of departure 

with this work is that the judiciary has not substantiated their recommendations and findings 

based on empirical data. They have simply made the recommendation based on the constitutional 

dictate of article 159 (2) (c) and for purposes of providing the citizens with another avenue to 

settle disputes though this finding is not supported with any imperative finding. 

                                                           
67

 Supra note 45 above at page 182. 

68
The Judiciary Kenya, Institutionalizing Performance Management and Measurement in the Judiciary. Report by 

the Performance management and Measurement Steering Committee(April 2015) www.judiciary.go.ke 

69
 Page 29 and 85 of the report in the above note 

http://www.judiciary.go.ke/


23 
 

The ICJ Kenyan Chapter that has conducted almost a similar research.
70

 In a study conducted by 

the ICJ Kenya Chapter it lays emphasis on the delivery of justice via the informal justice 

sector.
71

 These include ADR and the traditional justice systems (TJS). The research notes that 

ADR and TJS providers have been successful in the delivery of justice as they pursue the use of 

ADR, however they note that there exists some areas that need to be relooked at to facilitate 

access to justice particularly by the under privileged in the society. ICJ recognizes because there 

exists no one system or set of regulation to the record performance within the various ADR and 

TJS the gains made in this sector are not noticed. The sector is overlooked in the regulation 

unless when the various (private) institutions set up their various charters carry out their agendas. 

The research by ICJ notices that there is a continued growth of the use of ADR worldwide and 

this has helped in the clearing of the backlog in many jurisdictions. They notice the fact that 

parties own the conduct of the ADR system proceedings makes it preferable unlike the court 

justice system which parties find time consuming and they cannot comprehend the complex 

procedure. The research notices that the TJS have been in use by communities worldwide but the 

gains have rarely been documented and thus it is not possible to pinpoint how the TJS has been 

beneficially effective. The other reason why the benefits cannot be enumerated is because no 

code or system of regulation exists which keeps records of how societies have been using the 

TJS systems. 

The paper notes that there has been minimal support by government in the promotion of ADR 

and TJS.
72

 Little direct funding and other support are evident. Support in this area in the form of 

human resource is wanting. The paper notes that this may be a carryover from the colonial era 

mentality where the social practices of the natives were observed as uncouth and uncivilized. 

The government should in the realignment of the provincial administration to conform to the new 
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Constitution should look into ways of promoting TJS by appointing (or having them elected by 

the public) elders who will dispense with TJS within various localities.
73

 

 

The main congruence of the paper by ICJ and this paper is that it identifies that there is need to 

promote the various ADR institutions. This is mainly within a statutory framework for the good 

of the ADR principles. This is unlike the current ways where the promotion of ADR institutions 

is the norm leading to small disjointed institutional frameworks and weaker outreach to the 

public on arbitration issues.
74

The major variance with the other discussed papers above is that 

there is no identification of the arbitration challenges or how arbitration can promoted 

independently (and not within the ADR framework) and achieve justice. This paper has delved 

more into how we can promote the TJS. 

This paper is faulted by the fact that ICJ admits that it was carried out the research by reviewing 

the available literature.
75

 It would have been very ideal if ICJ conducted a small sample survey 

instead of doing desk research in such a topic. It looks uncorrelated and not extensively analyzed 

to indicate that TJS are not reported, they are conducted via customs and unwritten laws, 

informal and indigenous but you conduct a desk study on the same with that hindsight (which 

little information and record exists). This thus casts doubt to the findings, conclusions and 

recommendations that have been made in this study. 

In Kenya the Kenya Dispute Resolution Centre (DRC) has made tremendous steps in ensuring 

that disputes are settled via ADR.
76

 The organization has tried to identify the needs of dispute 

settlement via ADR at the various levels in the society. A paper by its executive director best 

illustrates what the common citizens‟ want as they access justice. Emphasis mine; 
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‗‗The security offered by ADR to small traders and communities makes a 

real difference to their livelihoods. Both arbitration and litigation to them 

are unintelligible, beyond their means and beyond their control. 

Interestingly, both the 2000 Report on the Reform of Kenya's Commercial 

Justice Sector and the 2000 Study on Tanzania's Enabling Environment for 

Business addressed this specific need as critical to alleviating poverty and 

improving access to justice.‘‘
77

 

This extract captures the main focuses and elements of this work but our area of concentration is 

Nairobi, Nakuru and Kericho counties. However there is need to address the issues with specific 

reference to arbitration. The DRC main work focuses on mediation with little on arbitration. 

Their work on arbitration is only via reference from the other organizations that deal with 

arbitration and more so when cases are referred to them.
78

 The point of convergence is the desire 

to amplify article 159 (2) (c) of our Constitution as it relates to enhancing access to justice. 

 

1.7 THEORETICAL FRAMEWORK 

The study is premised on the desire to ameliorate a social illthat is thedelay experienced by those 

seeking justice within Kenyan courts. How can this research ensure that arbitration is used to 

secure expedited access to justice for all?The theoretical framework is the Sociological School of 

thought as expounded by Nathan Roscoe Pound.
79

 Other philosophers include Marx Webber, 

Eugene VonEinrich, LeonDuguit among others. 
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In this theory they advance a fact that the society existed and thereafter the law was developed to 

provide for a better working in the society. The law has to develop and keep on advancing with 

the pace at which the society is moving. 

 

Unlike The Natural Law School and The Positivist School of law which ascribe to superior 

beings, the Sociological school purports to live within the society and grow with it. Among the 

failures of the Natural Law School and The Positivist School of law is that they tend to design 

formulas, to express ideas of right and justice as a means to promote right and justice. There is 

danger when the society forgets those formulas and ideas and the formulas then exist in abstract 

for their own sake but not for good of the society.
80

This mechanical approach of the Natural Law 

School and The Positivist School of law leads to a “code of regulations” being passed over from 

generation to generation but this code cannot remodel itself to fit into the unique developments 

of the changing society. 

 

The Sociological Jurisprudence uses empirical research as a tool to evaluate the society. It has 

made efforts to carry along solutions to human experiences and behavior unlike the classical 

schools of thought that tended to create a mechanical fix for solutions from an abstract.
81

The 

sociological school foresees the creation of legal institutions which will develop the application 

of the law. These institutions are meant to shape the law to control the new standards in the 

society. An example, the solving of disputes via arbitration can by itself be an institution to 

deliver justice to a society. 

 

This study shall also seek to develop an easier way (through arbitration) for access to justice and 

thus solve a social menace. In this study there is a low criticism on arbitration laws and rules that 

have been in existence and how they should be implemented. The main focus is the notion that 

the institution of arbitration should serve the society and regulate social justice. Once arbitration 

is entrenched in the society human conduct shall be regulated and the ideals of expedited dispute 

solving, equality before the law, right to a fair hearing, freedom to pursue the human 
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capabilitieswithout fear, social and economic rights shall cease to be a mileage away and the 

institution of arbitration shall enforce high standards of civil liberties.
82

 

 

1.8 RESEARCH METHODOLOGY 

The main research instrument was the questionnaire.
83

 The questionnaire was a blend of 

restricted and unrestricted format. Most of the questions were restricted so that the information 

gathered can be properly relayed in graphical and tabular format. The choice of the questionnaire 

was identified since it would be easy to reach the scattered identified sample population within 

the sample sites. In conducting the research time was also of essence and limited thus interviews 

were conducted. The researcher picked the respondents using stratified sampling. A sampling 

interval was established by dividing the population and the sample in the clusters of litigants, 

advocates/practitioners of law and magistrates/ judges. The population sample in every category 

was a comprehensive representation of the relevant group.
84

 

 

In order to get an experience on what challenges existbefore the formation of an arbitration 

tribunal sitting it was necessary to peruse a wide array of the arbitration awards, proceedings and 

other research reports that have been conducted in this area by other organizations.
85

 This gave a 

true reflection of the observations, frustrations from the parties and practitioners on the overall 

environment relating to arbitration access. 

 

1.8.1 Research Sites and Fields 

The main study sample population was in the following categories; litigants, practicing 

advocates, magistrates/judges/arbitrators. Data in this research was collected using two ways; 

questionnaires and limited interviews. As the author, timewas dedicatedto collecting the data 

single handedly so that I can have a first-hand account of the issues that arose while conducting 

interviews thus understanding the problem statement in depth. The interviews were done as the 
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respondents were filling the questionnaires and encouraging to hear their position. The 

questionnaires were circulated within the court premises to the litigants. The judges and 

magistrates were requested to fill the questionnaires from their respective chambers. The 

advocates were pursued to their chambers and within the court premises. 

 

1.8.2 Population Sample 

The questionnaires were circulated within a Stratified sample population. Stratified sampling is a 

method where the researcher divides the population sample into cluster groups known as strata. 

The sample population is then selected randomly within each stratum but proportionally from the 

other strata. 

 

The sample population has been divided in four stratum. These are litigants, 

advocates/practitioners of law, judicial officers and magistrates/ judges. The litigants mainly 

targeted were the business community since they are likely to have had commercial disputes. 

The advocates/practitioners of law are the ones carrying on their practice in Nairobi, Nakuru and 

Kericho. However in Nairobi more advocates were sampled than in Nakuru and Kericho since 

Nairobi is a more robust commercial center in Kenya compared with the other Kenya towns. 

 

1.8.3 Validity and reliability of the data collected 

The data collected should be the same if collected again and again using the same instrument.
86

 

This enhances the consistency and reliability of the study findings. However a research may 

yield valid data which may not be reliable. 

 

The research ensured the consistency of the data collected by identifying the correct number of 

the sample population within each stratum. Each sample population stratum shared the same 

attributes with respect to exposure to arbitration and their desired levels of enhanced access to 

justice. 
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Description of Data Collection Instruments according to Mugenda and Mugenda questionnaires 

give a detailed deduction for answers to complex problems.
87

 Questionnaires are a common 

method of data collection in deduction for a large population because of the relative ease and 

cost-effectiveness with which they are constructed and administered. Questionnaires give a 

relatively objective data, are most reliable and effective. For our study the questionnaire method 

of data collection was used as the main instrument of data collection from the sample group.  

 

1.8.4 Data Analysis Procedure and Presentation 

The data collected was both qualitative and quantitative. The qualitative data was graded and 

presented on tabular and/or graphical format since the answers to the questions can be relayed on 

a scale. This scale shall be indicative from the lowest integer to the highest indicator.
88

There is a 

reliance of the words very good, Good, Fair, Poor and Very poor where 1 represents the best and 

5 is very poor or worse 

The identification of an objective survey sample wascrucial. The survey sample could not have 

been open to all and sundry but must be limited to only those who have an exposure of 

arbitration and/or knowledge in issues of access to justice. Theuse of quantitative and qualitative 

approaches for data analysis is dominant in the research. Quantitative data from the questionnaire 

was later coded and entered into the computer software for analysis and collation of responses 

using figures. The Microsoft Office Excel (version 2007) was used to provide descriptive 

analyses and production of frequency distribution and percentages. Tables are used to summarize 

data on the figures collected. The qualitative data generated from interview guide will be 

categorized as per the arbitration and access to justice principles involved in accordance with 

specific research objectives and reported in prose format immediately below the quantitative 

presentation. The qualitative data will be used to enhance the argument from the quantitative 

data collected and collated. 
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The study also used secondary sources of information. In specific on online research data bases 

(and various search engines), textbooks, journals, periodicals and conference papers/reports. 

Also analyzed were various legal instruments/statutes domestic, regional legal instruments and 

international treaties. Statutes from other jurisdictions have been examined forcomparison 

purposes. The are jurisdictions that have an elaborate and well developed use of Arbitration; 

specifically the Hong Kong, Singapore and United Kingdom arbitration institutions. 

 

1.9 LIMITATIONS 

This research was field based and the identification of an objective sample population whichwas 

be a key determinant of the outcome and quality of the research. If the resources were available 

the questionnaire would have been circulated to more towns in Kenya.
89

This has led to the 

confinement of the questionnaire within Nairobi, Nakuru and Kericho and thereafteruse 

theresults to extrapolate for the whole country. 

 

All arbitrations are conducted in confidentiality.
90

Knowledge of this fact concerning the style of 

practice in arbitration may have hindered some respondents from giving objective responses in 

the questionnaire. Further and as a result most the problems that are encountered by parties to the 

arbitration process are dealt with without coming to the light.
91

 

 

These challenges can only be obtained from the affected parties via interviews, questionnaires, 

personal experiences and a wide reading of what has been written in this field. In this view, as a 

researcher I took an elaborate personal initiative to hold in depth interviews so that I could elicit 

more within the identified sample population. 
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I have been engaged in several arbitration hearings as a counseland parallels can be drawn from 

several encounters.
92

However as would be expected questionnaires do not yield the best results 

and thus interviews were a high value addition. 

 

Time was also a crucial factor since the research had to be completed within a maximum 

periodof one month to allow the writing of the remainder chapters. Resources were also limited 

since the research work was only carried out in three counties of Nairobi, Nakuru and Kericho. 

 

1.10 CHAPTER BREAKDOWN 

1.10.1 Chapter one; 

This chapter contains an in depth examination of thecurrent problems being encountered by 

litigants pursuing justice via the court justice system. We have examined the challenges 

encountered during the institution of arbitral proceedings and practice problems within the 

Kenyan legal framework as anchored in the Constitution promulgated in 2010.These challenges 

are evaluated vis a vis the delivery of justice to the society (Nairobi, Nakuru and Kericho) via 

arbitration. We have identified the various hypothetical challenges that face any person who 

anticipates to initiate arbitral proceedings.
93

 What are the reasons why one will not prefer 

arbitration? What limits the access to arbitration within the study counties of Nairobi, Nakuru 

and Kericho? Access to arbitration is an enhancement of the access to justice,
94

 why are we not 

facilitating the access to justice through arbitration? It is during the discussions in this chapter 

that we developed a questionnaire which focuses on the interviewees‟ experiences in the access 

and conduct of arbitration within our study counties. 

 

We also examined the Kenyanarbitration framework from the Traditional dispute resolution 

mechanisms to the current statutory framework. How successful has traditional justice ways 
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beenit been in Nairobi, Nakuru and Kericho as a sample of Kenya? To what extent can this study 

solve the limitations being faced in the promotion of arbitration in Kenya? 

 

1.10.1.1 Literature Review: 

This will be a sub topic in the introduction chapter of the main work. We have identified the gaps 

and differences that exist from the work so far done by the gurus in this field.The available 

literature shows that there is a gap in the identification of challenges that face arbitration 

practitioners, judges or magistrates intending to refer parties in any litigation for arbitration and 

the potential parties to arbitration. The prior studies done, research and reports written in this 

area indicate very little data collection on the identification of these challenges that limit 

arbitration. In specific, arbitration has only been championed in the area of construction and 

commercial disputes and very little in the area of family succession matters, maritime law 

land/boundary disputes and procurement. Not much of field work or empirical research has been 

done pursuing the co-relation between the challenges in access to arbitration and delivery of 

justice. Much of what has been written in this field are the advantages and disadvantages of 

arbitration from an analysis of theoretical desk work. At this point we have discussed the gaps 

that have not been addressed by the prior writers and where we feel we need to borrow from 

them and enlarge the scope. In this chapter this study has been distinguished with the studies so 

far done in this field especially the non availability of field data by the practitioners and litigants. 

 

In the literature review we have also discussed the judiciary and other institutional reports that 

have been published. The judiciary and these other institutions have published a lot on the need 

to use arbitration. However the survey found out that the judges and magistrates still need more 

facilitation to be able to use ADR. 

 

1.10.2 Chapter two 

The chapter starts by providing the historical background of arbitration in Kenya. It analyzes the 

developments that have taken place after independence and discusses the various statutes 

underpinning the practice of arbitration in Kenya and the international statutes that have been 

adopted locally. This is an analysis of the practice in Kenya under the various disciplines of law; 
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employment, civil disputes and court annexed forums of arbitration. Wehave evaluated 

howKenyahas performed in creating an enabling environment for the practice ofarbitration. We 

have also done some comparison with other jurisdictions within Africa. I will evaluate to what 

extent arbitration has been successful in Kenya and the challenging areas making it lag behind. 

 

In this chapter we have elaborated the legal framework that supports arbitration in Kenya. All the 

statutes that may be used for a reference to arbitration have been compared and the extent to 

which they support arbitration. 

 

1.10.3 Chapter three: Data Collection 

This chapter is dedicated to being an analysis of the modus operandi the data collection 

methodology. Here we discuss the choice of the sample group and why that was the best sample 

group. The challenges in the identification of the sample group members. Data analysis models 

and the choice of questions in the questionnaire have been evaluated so that we can note the 

mode of the expected answers and how reliable the results are. We have also discussed the 

challenges that were encountered during the conduct of the survey. 

 

It is proper to note that we have used a target group that has knowledge on arbitration that is 

lawyers, litigants, magistrates and other select members of the society. The survey population is 

not just any person but those from a selected population. The information shall also be 

represented noting that this is an empirical legal study. The presentation is on graphical charts 

and tables depending on the analysis being done. 

 

1.10.4 Chapter four: Data Analysis 

This chapter has an analysis of the responses collected challenges that limit access to arbitration 

have been identified from the returned questionnaires and interviews conducted. In this chapter 

we have picked the root of the problems from the interviewees‟ perspective and why these 

problems have not been tackled or eliminated by the current legal framework. We have also 

scrutinized the current practice and procedure of arbitration in our jurisdiction. At this point we 
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have also identified what has not been done in the promotion of arbitration and the opinions of 

the legal practitioners and justice sector players. 

 

In chapter four we have a discussion which identifies with specificity to what extent arbitration 

has delivered justice to Kenyans.
95

Tables have been used to show the summarizeddata collected 

and analysed. Here we evaluated some of the observations made by the sampled population; 

example, Can their demands be implemented? To what extent can access (to arbitration) be 

promoted to suit their demands? To what extent has justice been compromised by the lack of 

access to arbitration. 

 

1.10.5 Chapter five: Conclusion and Recommendations 

The conclusion is a summary of the comparisons made between the prior studies and the data 

collected in this study. We have identified several challenges and confirmed some of the 

challenges that have been discussed about in the literature review. We have also come up with 

recommendations for alleviation of each challenge. The recommendations have been influenced 

by the analysis of the data collected. The answer shall be anchored in the determination to 

provide a just and expeditious way of dispute settlement. 

 

We have identified how we can open up avenues of access to expeditious justice for all. 

We have also analyzed the hypothesis of why arbitration has been a preserve of a few thus 

denying access to justice for the majority. The significant responses obtained from the 

questionnaires and oral interviews have been highlighted and discussed. 
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CHAPTER TWO 

2.0 INTRODUCTION TO ARBITRATION 

2.1 HISTORICAL BACK GROUND OF ARBITRATION IN KENYA 

 

Arbitration has been used by mankind since the ancient times which includes King Solomon‟s 

wisdom which he used to resolve the issue of the two women and the baby.
96

 In recent past  

disputes in most African societies were settled through councils of elders who adjudicated over 

the disputes by hearing parties and coming up with settlements that were widely seen to satisfy 

each party. A good example can be found in the writings of Chinua Achebe where he discusses 

the Igbo community.
97

 

 

Jacob Gakeriargues that arbitration existed in Africa and in Kenya as a form of dispute resolution 

mechanism in the pre-colonial era.
98

 He cites resolution of disputes by a council of elders as a 

form of dispute resolution.  The idea is founded on the fact that the council of elders had the 

power to determine a dispute with finality. In most instances, the parties had to take an oath of 

confidentiality before they engaged in the dispute resolution and settlement forum. 

 

2.1.2 Definition of Arbitration 

Halsbury’s laws of England define Arbitration as a process by which a dispute or difference 

between two or more parties as to their mutual legal rights and liabilities is referred to and 

determined judicially with binding effect by the application of law by one or more persons 

referred to as arbitrator (s) or arbitral tribunal instead of by a court of law. “Judicially 

determined” indicates that the principles of natural justice are observed. 
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The Encyclopedia of forms and Precedence
99

 

It defines arbitration as a process by which disputes between two or more parties, are determined 

in private with finality and binding effect by an impartial third person(s) acting in a judicial 

manner rather than by a court of competent jurisdiction. 

 

The Oxford Advanced Learner’s Dictionary
100

 

It defines Arbitration as the official process of settling an argument or a disagreement between 

two people or groups by somebody who is not involved. 

Khan defines arbitration as a private consensual process in which the parties involved agree to 

present their grievances to a third party for resolution and settlement of the dispute.
101

 

 

Early Formation of arbitration in Kenya 

In considering, whether arbitration existed in African customary law the operative words are 

“consensual” and “agree to present their disputes to a third party”. It is unlikely that the parties 

under African customary law had a choice as to who would hear and determine a dispute. 

Therefore, the issue of consent and willingness challenges the assumption that this form of 

dispute resolution was arbitration. However, it was a form of dispute resolution closer to 

litigation since parties seldom had choice of the forum/community elders to resolve their dispute. 

 

Formal arbitration could have taken off in Kenya in 1914, when the Arbitration Ordinance was 

passed.
102

 One of the salient features of the Act is that it appealed some sections of the Indian 

Code of Civil Procedure and assigned more powers to the Court. The Ordinance provided a legal 

framework for arbitration in Kenya until 1968 when the Arbitration Act was legislated.
103

The 

1968 Act was in force until 1995 when the current Act was passed. The current Act mainly 
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adopted the provisions of Model Arbitration Act of the United Nations Commission on Trade 

Law.
104

 This model arbitration act has also been adopted by many leading arbitration nations 

with an intention of having a worldwide seamless law governing arbitration world over.
105

 The 

model law covers the arbitration process from the formation of the arbitration agreement to the 

enforcement of the arbitral award. 

 

2.2 KENYAN LEGAL FRAME WORK OF ARBITRATION 

The law provisions providing for arbitration in Kenya are under pinned on the Constitution of 

Kenya,
106

The Investment Disputes Convention Act,
107

 Employment Act, the Arbitration Act as 

amended in 2009 and the Arbitration Rules.
108

 Additional provisions may also be found in the 

Civil Procedure Act and the Civil Procedure Rules
109

 and the recent Nairobi Centre for 

International Arbitration Act.
110

 

These laws provide for; arbitration in general, within the labour, in investment laws and within 

the land laws. 

 

2.2.1 The Constitution 

Arbitration has aconstitutional basis as set out by Articles 60, 159 and 189 of the Constitution of 

Kenya 2010. 

The Kenyan Constitution at article 159 provides that alternative disputes resolution mechanisms 

such as reconciliation, mediation, arbitration and traditional disputes resolution mechanism shall 

be promoted, as long as they do not contravene the bill of rights and are not repugnant to justice 
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and morality or inconsistent with the constitution or any written law.
111

 Article 159 provides that 

in exercising judicial authority, the courts and tribunal shall be guided by principles that include 

alternative forms of dispute resolution including reconciliation, mediation, arbitration and 

traditional dispute resolution mechanisms shall be promoted. 

 

In enhancing relationship between national and county government, the constitution provides 

that National legislation shall provide procedures for settling intergovernmental disputes by 

alternative dispute resolution mechanism, including negotiation, mediation and
112

 arbitration. 

 

Article 60 of the Constitution promotes settlement of disputes arising in land issues by use of 

recognized traditional dispute settlement mechanisms. Article 60 (g) provides that one of the 

principles in land administration is encouragement of communities to settle land disputes through 

recognized local community initiatives consistent with the Constitution. This was envisaged after 

it was realized that land disputes take long to settle within our court justice system and thus other 

options for settlement should be availed. 

 

2.2.2 The Arbitration Act of Kenya 

Kenyan arbitration had been governed by The Arbitration Act, Chapter 49 Laws of Kenya since 

1968 when it was repealed by the current Act in 1995. The current Arbitration Act is based on 

the Model of the United Nations Commission on Trade Law.
113

 Subsequently, the 1995 Act was 

amended vide the Arbitration (Amendment) Act 2009.
114

 

 

Section 3 of the Act, arbitration means arbitration whether or not administered by a permanent 

arbitration tribunal. An arbitration agreement on the other hand refers to an agreement by the 
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parties to submit to arbitration all or certain disputes which have arisen or which may arise 

between them in respect of a defined legal relationship, whether contractual or  not. A party 

means a party to an arbitration agreement and includes a party claiming through or under a party. 

Section 6 of the Act provides for stay of proceedings which is the subject of arbitration by a 

court of law. This provision provides for the interrelationship between arbitration and the court 

system. Under Section 7, a party to arbitration can seek interim measures from the High Court 

such as injunctions or any other interim orders from the court during the arbitration process. 

 

Section 10 of the Arbitration Act provides that except as provided in this Act, no court shall 

intervene in matters governed by this Act. This provision may be rendered unconstitutional 

because as per the Constitution, the High Court has unlimited jurisdiction.
115

 Further the 

Constitution provides that the High Court has the supervisory jurisdiction.
116

This supervisory 

jurisdiction runs over any independent tribunal.
117

 

 

Section 12 of the Act provides for party autonomy in as far as selection of arbitrator(s) is 

concerned and provides the various ways in which an arbitrator (s) can be selected. Section 17 

provides that the arbitral tribunal can rule on the question of its own jurisdiction. This power of 

the arbitral tribunal to rule on challenges to its own jurisdiction is known as 

kompetenzkompetenz.  This provision raises the question of the independence of the arbitral 

tribunal in such instances. 

 

Section 20 of the Act gives the arbitral tribunal the power to determine the admissibility, 

relevance, materiality and weight of any evidence given before the arbitral tribunal. 

Section 28 provides that the arbitral tribunal or a party with approval of the tribunal may request 

from the High Court assistance in taking evidence. 
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Section 35 provides for the recourse to the High Court against an arbitral award given by the 

arbitral tribunal and the grounds for contesting such award. To a large the extent, the arbitration 

process as provided for in the Act relies a lot on the court system. 

2.2.3 The Civil Procedure Act and the Civil Procedure Rules 

The Civil Procedure Act Section 1A and 1B provides the overriding object of the act being to 

facilitate the just, expeditious, proportionate and affordable settlement of Civil Disputes 

governed by the Act.
118

 This can be interpreted to imply that the courts are free to involve 

alternative dispute mechanism to achieve the overriding interest in civil matters.
119

Section 59 

provides for reference of disputes to arbitration which shall be governed by the prescribed rules 

being Order 46.
120

 

 

Order 46 Rule 1 provides for reference of a mater to arbitration where parties are interested 

before judgment is pronounced upon application to the court. 

 

2.2.4 Labour Laws 

The Employment Act provides for the settlement of labour disputes between employer and 

employee.
121

 The act provides for determination of complaints relating to summary dismissal or 

unfair termination;
122

 

 

      ― A labor officer who is presented with a claim under this section, shall 

after affording every opportunity to the employee and the employer to state 

their case, recommend to the parties what in his opinion would be the best 

mean of settling the disputes in accordance with the provision of section 49‖ 
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The Industrial Court Act
123

 provides that the Industrial Court may refuse to determine any 

dispute before it, other than an appeal or review if the Industrial Court is not satisfied that an 

attempt has been made to resolve the dispute through reconciliation.
124

 

Section 58 of the Labor Relations Act
125

 provides that; 

 

1. An employer, group of employers or employers‘ organization and a 

trade union may conclude a collective agreement providing for; 

a) That conciliation of any category of trade disputes identified on the collective 

agreement by an independent and impartial conciliator appointed by 

agreement and the parties 

2  An award in an arbitration in terms of a collective agreement contemplated 

on subsection (1) is final and binding and- 

3 Is subject to appeal on points of law to any court 

4 May be set aside by the industrial court on any ground recognized in law 

5 May be enforced by the Industrial court 

 

The arbitration in most labour disputes is conducted before the labour officers in the respective 

county. The Employment and Labour Relations Court in Kenya often places more evidential 

weight on the findings of the labour officer who may have first arbitrated on the dispute before it 

was filed in court. 

 

2.2.5 The Evidence Act 

To avoid legal technicalities in the arbitration process, the Evidence Act under Section 2 

provides that evidence rules shall not apply to proceedings before an arbitrator.
126

This is for 

purposes of parties within the arbitration tribunal to proceed with their own rules and in a manner 

that they best want to settle the dispute. 
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This is emphasized in the article by Paul Ngotho where he discusses that any person can 

represent a party to an arbitration tribunal.
127

 This section is supposed to emphasize a speedy trial 

with least legal hurdles during arbitration proceedings. 

 

2.2.6 The Nairobi Centre for International Arbitration 

This act aims to facilitate the marketing and creation of Nairobi as a Centre for arbitration.
128

 It 

hopes to promote arbitration proceedings in Nairobi to the international business and commercial 

fraternity. Section 5 of the Act gives the function of the center to be among other functions to 

promote, facilitate and encourage the conduct of international commercial arbitration, ensure that 

arbitration is reserved as the dispute resolution process of choice.
129

 This is a new Act and the 

center is currently being set up with an office of the registrar and thereafter identifies its panel of 

arbitrators who shall conduct the arbitral proceedings.
130

 

 

2.3 CHARACTERISTICS OF ARBITRATION 

2.3.1 Advantages of arbitration 

Satisfaction; unlike the court proceedings which are imposed on a party and may further be 

dragged by either party the arbitration process is a creature of the parties by agreement and thus a 

concept of acceptance of the process. 

 

Clarifies Issues; arbitration allows parties to point out issues and explain themselves unlike 

court procedures where time is limited and parties end up complicating issues and considering 

the new developments parties are now being demanded to file submissions thus reducing the 

parties abilities to elucidate issues before the judge. 
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Flexibility; arbitration proceedings may be concluded faster than the court process as parties 

determine the pace at which they want the courts to be heard by the arbitrator.
131

 

 

Outcome of the matter is confidential; Unlike court procedure, the outcome/award is 

confidential and only known to the parties who may choose to publish it or file it in court. 

 

Allows communication; Parties can easily communicate to each other unlike court process 

where there is too much tension that cannot allow informal communication.
132

 

 

Party Centered; arbitration places the attention on the parties and the resolution of the dispute 

at hand. In the court process most of the attention is on the judge or magistrate. The other 

attention in court is to the adherence of the legal process and law. This is referred to as party 

autonomy.
133

 

 

Flexibility; Parties are allowed to conduct the arbitration process in a manner they feel fit unlike 

court process where they are forced to come to court on certain days, file documents within time 

frames and they cannot control how long the dispute will take to settle. 

 

Finality of arbitration decisions; parties cannot appeal an arbitration decision. They may 

however move to court to have it executed.
134
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2.3.2 Disadvantages of arbitration 

Negotiation Power; During arbitration one party may have a higher ability to negotiate (by 

having better representation) than the other party hence the weaker party may feel over powered. 

 

No precedents; There are few published arbitration awards and the few cannot be relied upon in 

a new case.Arbitration decisions do not form precedents that can be used in future since the 

decisions are confidential. 

 

No Lawyers Involved; for arbitration proceedings it is not mandatory to have lawyers 

representing parties.
135

 

 

2.4 COMPARISON BETWEEN ARBITRATION AND LITIGATION 

2.4.1 Features of arbitration 

These features and observation are a further discussion of the arbitration act.
136

 

 

Arbitration is consensual 

Arbitration can only take place if both parties have agreed to it. In the case of future disputes 

arising under a contract, the parties insert an arbitration clausein the relevant contract providing 

how they will commence the dispute settlement via arbitration.
137

 

 

The parties choose the arbitrator(s) 

The parties can select a sole arbitrator together. If they choose to have a three-member arbitral 

tribunal, each party appoints one of the arbitrators; those two persons then agree on the 
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presidingarbitrator. Alternatively, a third party may suggest potential arbitrators with relevant 

expertise or directly appoint members of the arbitral tribunal. 

 

Arbitration is neutral 

Parties to arbitration are able to choose such important elements as the applicable law, language 

and venue of the arbitration. This allows them to ensure that no party enjoys an advantage with 

respect to the forum or venue. 

 

Arbitration is a confidential procedure 

The parties to Arbitration are able to control the privacy of the entire process, its outcome and 

the final award. 

 

The decision of the arbitral tribunal is final and easy to enforce 

The parties may agree to enforce the decision of the arbitral tribunal without delay or threats of 

execution since the process is consensual all the way to finality. International arbitral awards are 

enforced by national courts under the New York Convention, which permits them to be set aside 

only in very limited circumstances. More than 140 countries are parties to this Convention.
138

 

 

2.4.2 Features of Litigation 

The Court system is a state provided mechanism in terms of the human resources and also in 

terms of structures. 

The Court system constitutes of an appellate system 

Litigation is not consensual in that parties need not consent on going to court (Judgments in 

default) 

There are clear mechanisms for enforcement of court decisions such as provided under the Civil 

Procedure Rules (execution of decrees and orders) 

Litigation is destructive of relations in that it is a win lose situation. 
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2.4.3 Advantages of arbitration over the Shortcomings in Litigation 

Arbitration is a flexible method of Dispute resolution in terms of time, venue and the procedures 

that are adopted. This is normally agreed at the preliminary meeting or via the early exchange of 

letters by parties.
139

 

Arbitration is less expensive in terms of time spent to arrive at a resolution/ settlement. There are 

no numerous court fees like in the court system. 

It is an amicable way of dispute resolution: Arbitration is a win win situation and as such it 

preserves relationships. 

There is more confidence in the Arbitration process than there is in the court system. Parties are 

at liberty to decide on the impartial third party. 

There are few technicalities in Arbitration unlike in litigation where one can lose a good claim 

solely on technicality grounds. 

The fact that Arbitration is a consensual process helps the parties be able to decide on the 

applicable Arbitration mechanism and also on the applicable laws. This helps avoid problems 

that could be posed by conflict of laws.
140

 

Arbitration is a right based approach rather than an interest based approach in determination of 

disputes. 

Arbitration takes a shorter period of time unlike in litigation where cases have been known to 

drag on for several years (Justice delayed is justice denied) 

Arbitration is more approachable and accessible way of dispute determination since it will only 

require the identification of a neutral third party. 

Arbitration has a cultural background, it is homegrown 

Integrity- People are honest to a large extent in Arbitration because of the ownership of the 

process 

The expertise in Arbitration may be absent in the court system
141
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Parties to Arbitration can control the publicity involved in the process especially in confidential 

and private matters 

Arbitration is still applicable in Criminal law (economic crimes amnesty, amnesty in exchange 

for immunity.)
142

 

 

 

 

Common features in arbitration and litigation; 

2.4.3 The pre-trial conference
143

 

The Advocates for the disputants present an overview of their case before a judge or a 

magistrate, who provides a non binding opinion as how the case might be resolved if it goes to 

trial. Parties on the basis of that opinion resolve the dispute. It works as a case management tool 

in the judiciary or the arbitrator. 

 

A summary of the above listed features and other common attributes are elaborated in a table 

format here below
144

. 

 

No Features and attributes Arbitration Litigation 

1. Flexibility of the procedure Yes  No 

2. Flexibility of time Yes  No  

3. Clarity of issues, participation and 

communication 

Yes No  

4. Amicable way of dispute resolution Yes  No  

5. Approachable  Yes  Yes 

6. Accessible Yes No  

7. Incorporation of Experts in the disputed field Yes  No 

                                                           
142

Republic Vs Mohamed Abdow Mohamed HCCR Nairobi Case No 86 OF 2011 unreported eKlr 

 

143
 Ibid note 19 and 20 

144
 Source of the table and the contents in it are from the author 



48 
 

8. Acceptability of the process by parties Yes  No 

9 Confidentiality Yes  No  

10 Inclusion of innovative solutions/settlement  Yes No  

11 Party acceptance to the forum/tribunal  Yes No  

12 External interference eg technicalities, other 

parties, politics and external forces 

No  Yes 

13 Avenue for appeal; if error/mistake appears No Yes  

14. Cost effectiveness N o No 

 

 

2.5 ARBITRATION AND ACCESS TO JUSTICE IN KENYA 

 In Kenya there is no single regulatory body for arbitration and many people are turning to 

foreign regulators such as the Chartered Institute of Arbitrators of the UK and the American 

Arbitration Association of the US.
145

 However, the Institute of Arbitrators Kenya provides an 

avenue for arbitration on matters concerning arbitration. 

Access to justice has been has been an issue of great concern in Kenya with the government 

focusing on the formal justice system. Over time; there has been increased use of Informal 

Justice Systems (IJS) such as Alternative Dispute Resolution (arbitration) and Traditional Justice 

Systems (TJS).
146

 Therefore we can say that arbitration has a key role to play in ensuring access 

to justice. Arbitration bears certain attributes that can be tapped and lead to justice and 

fairness.
147

 

Article 48 of the constitution of Kenya provides for the right of access to justice. The Article 

stipulates thus: 
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―The state shall ensure access to justice for all persons and, if any fee is 

required, it shall be reasonable and shall not impede access to justice.‖ 

This provision places a responsibility on the government to the best of its ability to facilitate the 

citizenry to achieve justice in all spheres of life. Access to justice is a right that has to be fulfilled 

progressively in consonance with the government‟s economic capabilities.
148

 

Arbitration can be seen in access to justice in that the formal justice system is riddled with many 

challenges and this has forced Kenyans to resort to Alternative Dispute Resolution mechanisms 

including the Informal Justice Systems. These challenges include the fact that the courts are 

largely inaccessible to most Kenyans since they are far apart, they follow procedures that are 

alien to the locals, are arbitrary and unfriendly, take too long to conclude matters, are susceptible 

to corruption, are inefficient. Arbitration includes dispute resolution processes and techniques by 

which disputing parties reach an agreement outside the normal litigation process all over the 

world. Arbitration is becoming more popular with some jurisdictions requiring pre-trial 

negotiations before a matter can be subjected to the normal court process. The increased use of 

arbitration is also attributable to the increasing backlog of cases in the ordinary courts, the 

perception that arbitration is less costly and time efficient and also the fact that arbitration is 

mostly confidential and the desire of the disputing parties to determine who handles their case 

(the Mediator or Arbitrator).
149

 

The Civil procedure rules under Order 46 provide for Arbitration under a Court Order and other 

alternative dispute resolutions. The rules create opportunities for litigants to try and resolve their 

dispute without going through the rigors of the court process. 

Arbitration plays a key role in access to justice as it has numerous advantages over litigation. For 

instance, arbitration allows the parties to arrive at prompt decisions unlike litigation which may 

drag on for years, further; there is no requirement for elaborate procedures unlike litigation. 

Thus we can say that arbitration has a role to play in enabling access to justice, especially for 

those who cannot afford to hire a lawyer. The majority of those who are seeking justice are from 
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poor backgrounds, as such, the use of informal arbitration goes a long way to ensure that such 

persons access justice in line with Article 48 of the constitution.  

 

2.6 INSTITUTIONAL ARBITRATION IN KENYA 

Generally as the Arbitration Act recognizes, arbitration can be conducted by institutions or 

individual arbitrators. The Chartered Institute of Arbitrators (Kenya Branch), established in 

1984, is the umbrella body that oversees, promotes and facilitates determination of disputes by 

Arbitration and other forms of Alternative Dispute Resolution (ADR). The Kenyan Branch 

maintains aregister of its members who are knowledgeable and experienced Arbitrators and 

facilitates their appointment. The membership is spread within various disciplines such as law, 

insurance, surveyors, engineers and other.
150

 The institute relies on its membership to conduct 

the arbitrations whenever parties opt to source for an arbitrator through the institution. 

 

Another institute that provides ADR services in the Dispute Resolution Center. This is a not for 

profit organization founded in 1997. Through its founders and a selected Panel of Neutrals, DRC 

offers a wide range of ADR services appropriate to many different kinds of disputes. The 

institute also offers training for mediators. 

 

2.7 CURRENT CHALLENGES TO THEARBITRATION ACT 

2.7.1 The interference by court 

The courts should rarely interfere with an arbitral award. However section 37 of the Kenyan 

Arbitration Act gives the courts a wide leeway to interfere.
151

 Section 37 provides as follows; 

Grounds for refusal of recognition or enforcement 
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(2) if the High Court finds that— 

(i) the subject-matter of the dispute is not capable 

of settlement by arbitration under the law of 

Kenya; or  

(ii) the recognition or enforcement of the arbitral 

award would be contrary to the public policy of 

Kenya. 

 

This section has given the Kenyan courts a wide discretion in the interference and enforcement 

of the arbitral wards, local or foreign. It only requires the party whom the award does not favour 

to make an application to the high court seeking to set aside the award on the grounds of public 

policy of Kenya. The Kenyan courts have not helped much in this area but have acted to limit the 

extent of application of the act in defining public policy. In the case of Christ for All Nations v 

Apollo Insurance Co. Ltd
152

 in which it was held inter alia: 

 

―Public policy is a broad concept incapable of precise definition. An award can 

be set aside under Section 35 (2) (b) (ii) of the Arbitration Act as being 

inconsistent with the public policy of Kenya if it is shown that it was either (a) 

inconsistent with the Constitution or any other law of Kenya whether written or 

unwritten, or (b) inimical to the national interest of Kenya, or (c) contrary to 

justice and morality.‖ 

 

Public policy thus needs to anything that is in contrary to the national interests and contrary to 

justice and morality. Parties in the interpretation of public policy have brought up wide 

discretion in the definition of public policy. 
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CHAPTER THREE 

3.0 SAMPLE IDENTIFICATION, DESIGN AND DATA COLLECTION 

3.1 Sample Identification 

The data was collected from three counties in Kenya that is Nairobi, Nakuru and Kericho. The 

reason for the choice of these counties is because they experience a vibrant legal practice 

evidenced by the presence of busy High Court and magistrate courts Stations.
153

 These counties 

also have a blend of urban, semi urban, semi rural and rural lifestyles of the citizens living there. 

Kericho was chosen because in accordance with the last census it has a high rural population 

with an easy access to a commercial town setting with a court set up.
154

 This would be ideal in 

comparing the attributes of arbitration in both big commercial cities like Nairobi and a smaller 

town like Kericho but with vibrant business community.
155

Nakuru demonstrated to have a good 

mix of both urban and rural population with access to a modern commercial setup. 

The sample survey population is divided into four strata of clusters of people who are actively 

involved in the justice sector in Kenya. They are; judges and magistrates, advocates, judicial 

officers and litigants. Each stratum had their own questionnaire but they were related in view of 

extracting the expected feedback. The main feature of the questionnaire was to find out to what 
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extent each strata of the sample recommended and used arbitration to enhance delivery and 

access to justice. The questionnaire also expected to have the respondents list the challenges they 

encounter in arbitration. This is because the sample population in the chosen strata is commonly 

involved in judicial litigation bathe sample counties and in the country.
156

 

The litigants were also sampled since they are in a position to say what they expect regarding 

their satisfaction from court in view of disputes they have filed. The litigants were also were also 

to give a feedback in regard to the dispensation of justice from the current short comings they 

have experienced as they litigate in court. Some of the litigants were eager to fill the 

questionnaire and handed it back immediately. Some litigants filled the questionnaire as they 

waited to see counsel in private chambers. Some blatantly refused to fill it. 

 

3.2 Data Collection 

3.2.1 Trial questionnaire 

Before the final questionnaire was distributed a trial questionnaire had been distributed. This was 

done a month earlier. The results obtained from the trial questionnaire led to the necessary 

changes being done. The main change was the realization of the fact that it would yield better 

results if the trial population was divided into four strata. That is judges or magistrates, 

advocates, court clerks or judicial officers and litigants. Each strata of respondents was then to 

have its unique questionnaire applicable to it. 

Among the main questions altered include the questions if the party had entered into a binding 

contract and if that contract provided for arbitration. It was noted that this question should be 

omitted from the questionnaire to be filled by the magistrate and court clerks or judicial officers 

but advocates and litigants are best placed to discuss this questions. This actually led to a very 

good realization that there are advocates who do not include arbitration as one of the options for 

dispute settlement when they draw up contracts. They all had varying legitimate reasons for 

omitting or occasionally inserting that clause. 
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Some preliminary questions to judges or magistrates and advocates were eliminated. These are 

the questions which asked if the respondent had been involved in any litigation. Further this also 

assisted in the identification of the sample population and the distribution of the sample 

population. 

 

3.2.2 Questionnaire administration sites 

The questionnaire was also distributed at court premises. Randomness was guaranteed since it 

was not known or expected which lawyers, litigants or clerks we expected to find in court that 

day and which side of the court premises they would be found and thus be sampled. 

Majority of the lawyers indicated that they were so engaged in court duties and they requested 

that I collect the questionnaire later in the day at their chambers. Some filled up the questionnaire 

and handed it back within a short while. 

Some criminal law practitioners also filled the questionnaires for me. It was a unique realization 

of the different ways the public prosecutor vis a vis the private defence counsel for a criminal 

filled the questionnaire. 

Judicial officers were also sampled in the stratum of clerks and judicial officers. To administer 

the questionnaire to the judiciary staff prior authority was sought from the Court Administrate 

Officer at the respective court stations before I circulated the questionnaire.
157

 Majority of the 

judicial officers in the court registries filled the questionnaire with ease and were cooperative. 

The judicial officers including legal clerks in law firms play a crucial role in the dispensation of 

justice. They are the ones who are responsible to the preparation of the litigant and his 

documents before he files them in court or before he sees an advocate or the litigant files the case 

in court. They play a crucial role because they sift the issues presented by the litigant before the 

decision on the merits of the case can be assessed by the advocate or judge/magistrate. 
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 Authority from the respective head of station was also sought before I could administer the 

questionnaire to the magistrates at the respective stations. Majority filled the questionnaire as I 

distributed the copies in the court premises and I collected the questionnaire within hours of the 

same day. 

On the negative side others were not at all interested with looking or even receiving the 

questionnaire. They simply dismissed me. Several others took the questionnaires but did not fill 

it. They kept postponing my collection of the questionnaire and I did not get it back. Some of the 

litigants were more eager to have their day in court pursuing what took them there than spend 

time filling a questionnaire. 

3.3.1 Conducting interviews 

In some few cases interviews were conducted. These interviews were conducted guided by the 

questionnaire. Initially during the designing of the questionnaire it was anticipated that it would 

be adequate. The research methodology thus did not anticipate any oral interviews. However 

during the actual data collection some respondents requested some clarifications and discussions 

would ensure leading to the interviews being conducted. 

 

During the circulation of the questionnaires it emerged that some of the interviewees were 

willing to share their experiences in the field of arbitration than merely filling up the 

questionnaire. The author encouraged their views via an interview within the parameters of the 

questions in the questionnaire. Some of the interviewees did not want to hold the questionnaire 

and fill it up, they preferred a scenario where the questions were read to them and they answered 

as they freely discussed their responses giving their experiences and opinions. 

 

Some of the interviewees had different handicaps‟ as they could not read the questionnaires or 

fill up the questionnaires and thus offered their feedback orally through an interview.
158

 All the 
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 An example was an advocate who had difficulties with his sight. He requested that he be assisted in the filling the 

questionnaire as we discuss the questions. The same was encountered with a disabled litigant. 
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responses were noted beside the mandatory questions contained in the questionnaire. The 

remarks made beyond the questionnaire consisted of personal experiences.
159

 

 

3.3.2 Telephone Interviews: 

Towards the end of the data collection phase it was noted that some questionnaires circulated via 

email had not been returned. It was thus necessary that a method of getting the feedback be 

sought. The phone numbers for the interviewees were sought and they were called. During the 

answers to the questions, the interviewees also gave more information than was contained in the 

questionnaire. As noted above they discussed their experiences in arbitration. 

 

3.4 Application of Empirical Legal Research Methodologyvis a vis the research topic 

The data collection questionnaire was modeled along the empirical legal research methods of 

data collection.
160

Empirical legal research focuses on the feedback obtained through observation. 

This feedback can be reported in a numeric or non numeric format. With specific inference to 

this paper is that justice cannot be measured but it can be observed and the measure of its 

existence relayed in a numeric (quantitative) or non numeric (qualitative) format. The start of an 

empirical research is the „hunch‟ that a certain hypothesis exists and it is necessary that it be 

analyzed. The empirical legal research creates a link between the sociological jurisprudence and 

the functions of legal institutions since the data collected via the empirical research will support 

a preposition in the society.
161

 

This chapter shall present the data collected from the sample population and we shall try to 

analyze it to extrapolate the feedback from respondents. The main aspect is to begin with the 

data collection methodology and then how reliable it is. The empirical legal research methods of 

data collection is supposed to be tailored in a way that the identification of the sample population 
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 See the case studies in the conclusion paragraph. 

160
 Lee Epstein & Andre D. Martin. “An Introduction to Empirical Legal Research” Oxford University Press, 2012 

Washington.http://empiricallegalresearch.org/ at chapter 1 

161
 See the Theoretical Framework at page 36 – 38 above 

http://empiricallegalresearch.org/
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is without errors, not bias and the results reliable despite the fact that the legal research is 

normally qualitative. The data collection method was also influenced by the research question. 

With our research question the sample population was reduced from anybody to a clique of 

people who understand dispute settlement, how courts work, arbitration and/or the delivery of 

justice. This is also because the results are only beneficial to this group of people. These groups 

of respondents are normally found at the court premises where they got to solve their disputes 

and at the legal practitioners‟ chambers where they go to launch their disputes. 

 

The study questionnaires were designed for; judges and magistrates, advocates, judicial officers 

and litigants. Each questionnaire sought responses that required both numeric 

answers(quantitative) answers and non-numeric(qualitative) questions. For the quantitative 

questions we shall then endevour to relay the results on tables and graphs. The data that would 

have been given as non-numeric(qualitative) was coded in a way that gave a quantitative 

response leading to an easier analysis. 

This led in the identification of the most chronic reasons why we seldom pursue arbitration. 
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CHAPTER FOUR 

4.0 DATA ANALYSIS AND OBSERVATIONS FROM THE FEEDBACK 

4.1 Respondents Understanding of Arbitration 

 

The first question in the questionnaire that was administered to the advocates asked the question 

“What do you know about arbitration in Kenya”. This question was open ended and was 

intended to establish the extent of the respondent understanding of arbitration.From the manner 

the question was answered there was a very high score that majority of the advocates understood 

what is arbitration and how it is practiced. Majority went as far as discussing the laws governing 

arbitration in Kenya. This leads to a conclusion that majority of advocates understand the 

arbitration process and if they wanted to invoke they knew what guidelines and regulations to 

follow. However a number of them answered in a manner that indicated that arbitration was 

similar to mediation or conciliation. 

 

The advocates‟ exposure to arbitration was also sought. Question number 2 asked if the advocate 

has ever used arbitration. It was a closed question requiring a „yes‟ or „no‟ answer. Majority of 

the advocates seem to have used arbitration. Out of the 97 filled and returned, 95 answered this 

question. Out of the 95 who answered this question, 82 have been engaged in an arbitration 

forum before while 13 have never taken part in any arbitration forum. The question confirmed 

the above preposition that that majority of advocates understand the arbitration process and if 

they wanted to invoke they knew what guidelines and regulations to follow. Below is a tabular 

representation of the same. Table 2 

 

Advocates who have used arbitration 

Advocates who have ever used 

arbitration 

95 

Advocates who have never used 

arbitration 

2 

Total Respondents 97 
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4.2 Effectiveness of Arbitration 

Majority having used arbitration they all had varying outcomes regarding the effectiveness of the 

arbitration process. The levels of satisfaction on the outcome from an arbitration process have a 

subjective measure depending on what transpired during the respective sessions and the type of 

dispute that was being resolved. This led to the effectiveness of arbitration in dispute settlement 

being rated in a manner to suggest that arbitration has been effective. The rating score sheet had 

a scale with the value 1 being very good while 5 being very poor.
162

 The respondents averaged a 

score of 2.1298 out of 5. This confirmed that the respective arbitration tribunals attended to 

functioned properly leading to resolution of the dispute at hand in a manner that was satisfactory 

to the parties. Below is a tabular representation of the same. Table 3 

 

How effective was arbitration? 

1 very good and 5 indicating very poor 

 

Category  Rating  Score 

Very Good 13  

Good 46  

Fair 13  

Poor 5  

Very Poor  0  

Total respondents 77 out of 97  

Abstaining respondents 20  

Average score  2.1298 

Highest expected score  1 

Lowest probable score   5 
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4.3 Referral to arbitration 

 

Question number four asked if the „advocate often suggests arbitration his clients as a dispute 

settlement mechanism for arbitration out of the 97 advocates‟ respondents 92 answered the 

question. It would seem that 5 advocates polled work in positions where they do not have an 

option to advice the client which means of disputes settlement to use. 

 

At the analysis we noted that out of the 92 respondents 73 advocates replied that they often 

suggest arbitration to their clients. The remainder 19 usually do not recommend their clients for 

arbitration. A further look at their questionnaires indicates that the advocates who normally do 

not refer their clients for arbitration have good and valid reasons for not referring their clients for 

arbitration. The reasons vary from experience in the practice of arbitration or a perceived 

perception about the conduct of arbitration. It should also be noted that referring a client to 

arbitration is dependent upon the client accepting advice and opting not to go to court. Below is a 

tabular representation of the same. Table 4 

 

Do you often suggest arbitration to your clients? 

 

Yes 73  

No 19  

Abstaining respondents 5  

Total respondents 92 out of 97  

 

 

Among the leading reasons given was that their clients have a preconceived mind that they want 

to have the dispute determined via the court justice system. The client going for dispute 

settlement seems to have a mindset that the only way to have their matters determined is via the 

court justice system and not any other form where they can compromise their claim. 
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Some advocates also seem to have the opinion that arbitration is not a means to an end in the 

dispute settlement.
163

 They were of the opinion that there is no need to pursue arbitration and 

thereafter end up in court again pursuing implementation of the award.
164

 This opinion was also 

amplified by some advocate who stated that “clients typically prefer to litigate in court for a final 

determination”.
165

 And “some clients are not agreeable to the same and prefer the normal court 

process”.
166

 This clearly shows that the clients want to settle the matter with finality and 

therefore any forum that indicates that the matter will not be dealt with conclusively will not be 

accepted. However the advocates‟ in-depth analysis and/or understanding of arbitration on this 

response was wanting since in arbitration there will be no appealand the challenges that can be 

put forward to challenge an arbitration are limited. 

 

The advocates who have also used arbitration seem to have an opinion that arbitration is 

expensive and they cannot use it for some type of claims especially the small claims. This also 

applies where the client may not afford the arbitration fee. A look form the recommended deposit 

for an arbitrator to take up your matter shows that an amount of approximate (on the lower scale) 

Kenya shillings 200,000.00 is needed for a good arbitrator.
167

 This amount is colossal and 

majority may not afford. This is unlike the court fees which normally don‟t exceed Kenya 

shillings 10,000.00 for a dispute which is non-liquidated. 

 

4.4 How often do judges and magistrates suggest the use arbitration to parties in court? 

This was a closed question where the respondent was asked if the magistrate, judge or any 

judicial officer ever suggested that you use arbitration. This was a closed question with two 

answer options „yes‟ or „no‟. This question was asked to the advocates and litigants. The 
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 See the response by A10 
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 See the response by A50 
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 See the response by A36 
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 See the response by A49 
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 See the Remuneration, Appointment Fees and Other Charges from the Chartered Institute of Arbitrators Kenya  

dated 17
th

 April, 2013 giving the guidelines for arbitrators remuneration where Chartered Abitrator can charge a 

high of Kenya Shillings 25,000.00 per hour while the cheapest rate was for an Associate Arbitrator who is 

recommended to charge a low of Kenya shillings 7,500.00 per hour. 
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respondents to this question were 93 out of a total of 97 advocates‟ respondents. 9 out of the 93 

indicated that the judges or magistrates they have appeared before have never suggested the use 

of arbitration to them towards the resolution of any matter. This is a concern since the minimum 

expectation would be that at least an advocate has had a matter where the court ought to have 

suggested an alternative dispute settlement model. However 9 respondents‟ advocates have never 

been advised by the judge or magistrate to pursue dispute resolution via arbitration. 84 

respondents‟ advocates indicated that they have been referred by the judge or magistrate for the 

settlement of a matter via arbitration. This shows that majority of the judges and magistrates 

prefer having a matter being settled via arbitration instead of litigation. Below is a tabular 

representation of the same. Table 5 

 

Has the magistrate, judge or any judicial officer ever suggested that you use arbitration in any 

case? „yes‟ or „no‟ 

 

Yes 84 

No 9 

Total respondents 93 out of 97 

 

 

This resonates with the conclusion (in the final chapter) that there needs to be an emphasis by 

judges and magistrates on the need to be analyzing all the matters before them and then making 

an opinion addressed to the parties if they can have the matter referred to ADR more so 

arbitration.
168

 

 

In discussing this question it would be necessary to check what the magistrates answered when 

asked if they were asked if they often suggest to litigants to settle their disputes via arbitration. 

Out of the 6 magistrates sampled only one indicated that she does not. However she later at a 

different question indicated that she had referred a breach of contract dispute for settlement via 

arbitration. This shows that judicial officers have been referring and/or recommending parties 

with disputes for arbitration. 
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 See the recommendations to the Kenyan Judiciary in chapter 5 
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4.5 Case law interpretation of the section 59 Civil Procedure Act and of Order 46 Civil 

Procedure Rules 

There have been several cases decided on the application of order 46. The way the court has 

severally applied and interpreted order 46 there is a confirmation that the same is not exhaustive 

on the use of arbitration. In the case of Paul OrangaMumaVs Dominic MumaKworo
169

 the high 

Court was of the opinion that for the court to adopt an award the parties must have consented to 

refer the matter for arbitration before the court. This was in a matter relating to boundary issue 

which was referred to a surveyor who was to thereafter issue an award after listening to the 

parties and visiting the ground. The court had referred the matter on land issues to a surveyor and 

the Land Registrar since they were the experts in the field for hearing and determination and 

thereafter adopt the report as a judgment and order of the court. 

 

However one of the parties challenged the court order adopting the awards by the experts 

(Surveyor and the Land Registrar) and the court upheld challenge since the referral for 

arbitration has to be made by the consent of the parties. The upshot in the matter is that the court 

should be empowered to have an upper hand in the referral of a matter for arbitration. The court 

should have a dominant opinion on the effecting of court annexed ADR mechanism. This can 

even be enhanced if the court is provided with a panel of arbitrators.
170

 

 

In another fairly recent case which also arose and was determined within the sampled county of 

Nairobi the court was of a similar opinion but it interpreted it differently. This was in the case 

ofMidroc Water Drilling Ltd Vs Cabinet Secretary and twoOthers
171

. This matter concerned the 

interpretation of the FIDIC Conditions of Contract which are commonly used in construction 

contracts.
172

In this matter the judge held that order 46 rule 20 does not limit the court in the 
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170
 See the questionnaire number A17 
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FIDIC has long been renowned for its standard forms of contract for use between contractor, sub contractors and 

the employee. They are the conditions of contract for Works of Civil Engineering construction. It‟s a standard 

contract and conditions of contract, its more of a model general contracting contract for international construction 

works. These standard conditions of contract for construction are used in various jurisdictions across the world. The 

conditions are best known for their range of standard conditions of contract for the construction, plant and design 
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application of arbitration. The judge was of the opinion that Article 159 (2) (c) of the Kenyan 

constitution has increased the courts options in out of court settlements. Further in the 

interpretation of sections 1A and 1B of the Civil Procedure Act the court can adopt ADR and use 

it to achieve substantive justice. 

 

At this point it is notable that Civil Procedure Act
173

 at section 59C it provides that: 

 

(1) A suit may be referred to any other method of ADR where the 

parties agree or he court considers the case suitable for such 

referral 

 

(2) Any other method of ADR shall be governed by such procedure 

as the parties themselves agree to or as the Court may, in its 

discretion order. 

 

With this section in mind any judge or magistrate can therefore refer a matter for arbitration 

suomoto irrespective of the parties‟ opinions or opposition to ADR. The knowledge of this issue 

of law was not well demonstrated among the magistrates interviewed. It is also necessary if these 

sections of the law can be actualized via the enactment of practice rules.
174

 

 

4.6 The role of judicial officers and clerks in arbitration 

 

The other category of the sample population was the judicial officers and clerks. They were 

sampled because they are actively involved in the dispensation of justice in the community and 

in the absence of a judge, magistrate or advocate you will always find a judicial officer or a court 

clerk at work in court or atadvocates‟ chambers. More often they take the brief to the advocate 

                                                                                                                                                                                           
industries. At clause 67 it discusses the methods of dispute settlement within its mechanisms where the disputes 

arising during the enforcement of the contract any dispute is referred to the engineer. 

173
 Supra  

174
 See the questionnaire by the respondent no JM2 
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for further advice or to the magistrate for determination. During their handling of the brief at the 

preliminary level the litigant may engage the clerk or judicial officer for their opinion in the 

matter or during the period of continued litigation. Some have mellowed in their understanding 

of the law and they draft pleadings for approval by the advocate. Their opinion is thus important 

in the dispensation of justice.  

 

As a result judicial officers and court clerks were asked if they normally recommend arbitration 

to litigants. This was a closed question requiring a „yes‟ or „no‟ answer. Out the 30 respondents 

only 5 responded that they do not refer parties to a dispute for arbitration. 4 respondents 

abstained from answering this question while 21 answered that they normally recommend 

arbitration. The table below is a representation of the results. Table 6 

 

Do you normally recommend arbitration to litigants? 

„yes‟ or „no‟ 

 

Yes  21 

No  5 

Respondents who abstained 

from answering this question 

4 

Total respondents 30 

 

The above question was followed with the question if the judicial officer or clerk has ever 

witnesses a judge, magistrate or advocate refer a dispute for arbitration. This was a closed 

question requiring a „yes‟ or „no‟ answer. It is necessary to appreciate that majority of the 

litigants with small claims or a dispute will approach any person with a legal understanding for 

purposes of an advice on the position of the law as a result the opinion of the judicial officer or 

court clerk is crucial. The table below is a representation of the results. Table 7 
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Have you ever witnesses a judge, magistrate or advocate refer a dispute for arbitration? 

„yes‟ or „no‟ 

 

Yes  17 

No  7 

Respondents who abstained 

from answering this question 

6 

Total respondents 30 

 

This clearly indicates that the judicial officers with their limited understanding of the law would 

still refer a dispute for determination through arbitration or ADR. In the questions that followed 

they recommended that sensitization be conducted for so that more people can be made aware of 

arbitration. One noted “that majority of Kenyans have no knowledge about arbitration exists in 

Kenya”.
175

 

 

4.7 Does the judiciary encourage the use of arbitration? 

This question was put forward to the magistrates as a closed question requesting a „yes‟ or „no‟ 

answer. All the 6 magistrates sampled answered this question in the affirmative confirming that 

the judiciary indeed has been supporting the settlement via ADR.
176

During the distribution of the 

questionnaire some of the magistrates were interviewed so that they can give an in depth 

understanding of their position. The feedback obtained from the interviews was that there is a 

lacuna on the mode of implementation of ADR and the referral of matters for settlement to the 

other dispute settlement systems. A magistrate indicated that should she note that a dispute is 

well suited to be referred for arbitration what procedure would she invoke and still appear 

neutral? Further it is unclear if she would recommend an arbitrator and it is also necessary to 

consider if the parties can afford the services of an arbitrator. The table below is a representation 

of the results. Table 8 
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Are you normally encouraged by the judiciary to refer cases for arbitration? 

„yes‟ or „no‟ 

 

Yes  6 

No  0 

Respondents who abstained 

from answering this question 

0 

Total respondents 6 

 

 

This scenario can best be discussed with the comment made by an advocate that the Judicial 

service Commission needs to hire salaried arbitrators.
177

 This would be easy for a magistrate to 

refer a matter for arbitration. The salaried arbitration panel can be hired from various 

professional backgrounds like engineering, accounting, insurance but people trained on 

arbitration. 

 

4.8 Knowledge of arbitration forums and Institutions 

A question was asked to the advocates sampled if „they knew of the existence of the Chartered 

Institute of Arbitrators Kenya‟. This was a closed question with a „yes‟ or „no‟ answer. They 

indicated that they knew the existence of the Chartered Institute of Arbitrators Kenya. This 

question was asked for purposes of confirming if an advocate needs to institute an Institutional 

Arbitration proceedings, is he aware of an institution he will approach or the procedure he will 

engage. Out of all the advocates sampled only 2 were not know of the existence of the 

institution. 

 

This also confirms that the institute has advertised itself adequately within the potential members 

and the practitioners of law. Below is a tabular representation of the same. Table 9 
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Are you aware of the existence of the Chartered Institute of Arbitrators Kenya? 

 

Yes 95 

No 2 

Abstaining respondents 0 

Total respondents 97 

 

 

4.9 Reference to arbitration through the arbitration clause in any agreement 

Among the most common ways a commercial dispute can be referred to arbitration is through the 

inclusion of a clause in the agreement that refers any dispute emanating from that agreement for 

arbitration. In recognition of the fact that most agreements are drawn by advocates the 

questionnaire asked the question “Do you include the arbitration clause in any agreement or 

contract for your clients?” This was a closed question with three replies that is „always‟, 

„occasionally‟ and „never‟. This question also sought to know if advocates normally advance 

arbitration as a settlement model in commercial disputes since an advocate who would include 

the arbitration clause in an agreement would also refer a commercial dispute for arbitration. 

 

Majority of the respondent‟s advocates confirmed that they indeed include the arbitration clause 

in the agreements they draft. Out of the sampled 97 advocates, 72 indicated that they always 

include the arbitration clause in any contract they drew. 17 indicated that they occasionally 

included it while 8 do not include it. This shows that majority of the advocates will most 

certainly want a dispute sorted out via arbitration. This can be also interested to indicate there is 

potential to have more disputes solved via arbitration. A response from the sampled advocates is 

shown below in a tabular representation. Table10 below. 

 

Do you include the arbitration clause in any agreement or contract for your clients? 

„Always‟ occasionally‟ or „never‟ 

 

Always 72 
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Occasionally  17 

Never  8 

Total respondents 97 

  

 

An advocate indicated that he used to but he no longer does it.
178

This is despite the fact that the 

question was closed and answers required were either of the three noted above. He included his 

own narrative which read “used to, I no longer‟. This implies that he used to include theclause 

but he later stopped. The respondents who answered never were expected to qualify their 

answers. In qualifying his answer he indicated that “I have lost faith in arbitration”. Further 

below he discussed about the fact that there is need to eradicate corruption in arbitration.
179

 

 

Two court clerks were also of the same opinion that an arbitrator may use the dispute settlement 

forum for their own gain. They indicated that they may lack faith in the arbitrator.
180

 

 

Another advocate respondent who answered this question in a unique manner and in a way that 

suggested there is high potential in arbitration responded that “this is standard clause in most 

government of Kenya contracts of a commercial nature”. This response was from the 

questionnaires circulated among government advocates. This clearly shows that the government 

is eager to dispute settlement for arbitration. The same should also be noted along the fact that 

there was a government sponsored bill which was assented to law establishing the Nairobi Centre 

for International Arbitration. This is a recent Act of parliament legislated for purposes of creating 

institutional arbitration under the auspice of the law.
181

 This act indicates there will be an office 

of a registrar of the Nairobi Centre for International Arbitration and a secretariat. The office will 

thereafter admit dispute that will be heard through the appointed arbitrators.  
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 See the response by A33 
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 This response confirms the writings by; Paul Ngotho “Challenges Facing Arbitrators in Africa” East Africa 

International Arbitration Conference. Nairobi (July, 2014) at page 4 – 8. Available at http://www.ngotho.co.ke 

where notes that arbitration is one of the challenges in arbitration 
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 See the response by C21. Note that this was an experienced court clerk as observed via her age of 59 years and 

the response by C26. 
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Kenya Gazette Supplement No. 40 (Acts No. 26 of 2013). Date of Commencement: 25th January, 2013 

http://www.ngotho.co.ke/
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It is also notable that among the reasons why parties to a dispute prefer arbitration is due the fact 

that the court process is slow. However the parties answering this question also indicated that the 

arbitration process is expensive and thus the court would be a good and cheap option. One 

respondent indicated that “the court system is more open, less expensive and has generally 

reformed”.
182

 This answer indicated that there are advocates who are confident to pursue 

litigation avoiding arbitration and with valid reasons. In answering why she would not use 

arbitration one advocate indicated “the cost and length may be as longand more tendentious than 

litigation”.
183
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CHAPTER FIVE 

5.0 CONCLUSION AND RECOMMENDATIONS 

The first set of conclusions and recommendations from the feedback and data collected from the 

sampled population will be applicable to the general public and practitioners of law while the 

later part will be addressed to the judiciary. 

 

Looking at the hypotheses that had been identified at the start of the paper we can note that the 

data collected has confirmed that indeed there exist some correlation between arbitration and 

access to justice. This is shown in the respondents‟ answers to the questions posed. The lawyers 

and judges/magistrates interviewed indeed confirmed that the is need to have the use of 

arbitration enhanced. They confirmed that more resources need to be used to have arbitration 

spread out within the country. 

 

The data collected was very critical in the analysis of the way forward in the development of 

arbitration so that the country can enhance the delivery of justice as anticipated at article 159 (2) 

(c). The last five questions required the respondents‟ opinion(s) and the recommendations of 

what needs to be done to enhance the use of arbitration in Kenya. 

The first set of recommendations are geared towards the general public and private practitioners 

of law. They can only be enforced if there is a general understanding between the justice sector 

player institutions and the interested parties within the general public. 

 

5.1 Enhancing Training and Awareness in Arbitration 

Among the lawyers the most notable recommendation was that training be conducted to enhance 

knowledge in the field of arbitration. This opinion was raised at the final part of the 

questionnaire which asked for what the respondent would want done for purposes of developing 



72 
 

arbitration in Kenya.
184

The notable answer phrases included the word “creating 

awareness”―sensitization‖ and ―advertising arbitration‖. One advocate discussed arbitration as 

“available mostly in Nairobi and not rural areas.” In another question he commented that “it is 

mostly centered in Nairobi since that is where there is sufficient sensitization of the arbitration 

option.”
185

 This response is identical to the findings in the paper by MusiliWambua.
186

 

 

Some of the lawyers however in their discussions defined arbitration as mediation. They 

answered suggesting that the duties of an arbitrator include bringing the parties to in disputes 

together for the negotiations on the dispute towards finding a middle ground. They also indicated 

that in the process of arbitration parties are expected to cede their positions to facilitate an 

amicable settlement. These are attributes inherent in mediation and not arbitration. 

This issue can be addressed by conducting continuous trainings on ADR to judges, magistrates‟ 

lawyers and the general public.
187

 

 

Some of the fears and biases towards arbitration could also be addressed through continued 

periodic training and conferencing. It noteworthy to point out that one of the advocates 

interviewed was fearful that injunctive orders could not be adequately addressed through an 

arbitration forum.
188

 There was also the lack of confidence that an injunction by an arbitrator can 

be enforced. However the issue at hand was the failure by counsel to acknowledge that a party 

may proceed to the courts of law and obtain an injunction pending the start of the arbitral 
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proceedings. The writer also acknowledges that arbitration may not have developed in leaps and 

bounds like litigation to facilitate granting of orders similar toMareva injunctions and Anton 

Piller orders.
189

 

The consistent recommendation made by advocates which is the creation of awareness(partially 

highlighted above) and training is emphasized by the writer.
190

There is need for advocates to 

appreciate that there is no written down procedure for conducting proceedings before an 

arbitrator. The core procedure is about rules of natural justice. It may also be agreed by the 

parties on what procedure to follow. This aspect of the lack of understanding that it is the parties 

to an arbitral tribunal who set their procedure was demonstrated by the feedback obtained. Other 

advocates admitted lack of knowledge in arbitration.
191

 

 

The justice sector institutions need to also consider enhancing training to the general public on 

arbitration.
192

 Specifically, the public needs to understand that an arbitrator is a private judge 

who can deliver justice and issue binding and compelling orders to the parties. From the 

feedback obtained some of the litigants who knew the existence of arbitration did not 

comprehend the finality of an arbitral award. Some held the view that if dissatisfied with an 

award they would set it aside or appeal at the courts of law which will exercise an appellate 

jurisdiction to the award.
193

 

 

The litigants should also be made to understand that it is important to sit down on a round table 

with the other disputing party in the presence of an arbitrator. This is because litigants displayed 

an attitude that the reason why they filed the dispute in court is because of; “I need to punish this 
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other party” and “I have taken a hard line position and I am not bulging”. Such instructions by 

litigants to the advocates give little chances in changing the clients‟ perception to accepting 

arbitration as a dispute resolution mechanism. 

 

Here are some of the responses from advocates why they do not pursue arbitration. One of the 

respondents advocate indicated the ‗unwillingness of the clients‘ as one of the reasons for not 

using arbitration. Another advocate indicated ‗my clients refuse this option‘ clearly indicating 

that a large number of litigants refuse ADR as a way of settling disputes. Along this line there 

was another response that ‗the clients are not agreeable to it, they believe the courts have the 

ultimate solution‘.
194

 

These training forums would also act as an advertisement of the availability of the arbitration 

channel to dispute settlement. 

 

5.2 Recommendations to the Kenyan Judiciary 

The research questions that had been posed in the first chapter have all been answered by the 

following findings. The following list of recommendations will answer the first and second 

questions that asked “what challenges are faced by those intending to settle a dispute via 

arbitration in Kenya” the second question that has also been answered is “what limits access to 

arbitration in Kenya.” The respondents have given valid reasons that should be considered in the 

answer to the questions and that should be considered in the development of arbitration. 

 

The majority of the advocates, court clerks and judicial officers interviewed confirmed that 

judges and magistrates do recommend the solving of matters before them via arbitration. 

However this emerged to be an individual responsibility of the magistrate but not as an objective 

issued by the judiciary. The judiciary has done little to facilitate the use ADR to resolve 

                                                           
194

 These are some of the answers to question 6 (the second part) and question 15 of the questionnaire to advocates. 

See appendix 4 - II 
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disputes.
195

The magistrates interviewedindicated that they recommended arbitration in both civil 

and criminal disputes. 

 

5.2.1 Including ADR in Performance measurement to judicial officers 

There have been several recommendations by the various judicial committees and task forces 

formed that the judiciary needs to use ADR to settle disputes.
196

 However the wide spread 

implementation has not been actualized. The judiciary has not done much in the use of 

arbitration to settle disputes. Trainings and recommendations have not done much leading to a 

show of frustration by the Chief Justice on how there has been a low uptake of ADR in Kenya.
197

 

From this paper I would recommend that among the performance targets the judicial service 

commission should delegate to judges and magistrates is that judicial officers to ensure that; 

recommend arbitration and arbitrate in cases where the litigants accept. The judiciary can easily 

make a follow up since the case can be brought up after a while to confirm the progress of 

arbitration in that single case. 

 

5.2.2 Developing practice directions for magistrates regarding arbitration 

On the development of arbitration the judges and magistrates were asked; 

Explain how you would like the judiciary to assist in the settlement of disputes through 

arbitration. 

Among the most outstanding recommendation prompted by this question was that “the Chief 

Justice can actualize article 159 (2) (c) of the constitution by signing practice directions on 

alternative justice system”. This was repeated by another respondent magistrate who noted that; 

“enacting practice rules‟‟ 
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 See the recommendations of: The Judiciary Kenya, Report of the Sub-Committee of Ethics and Governance of the 

Judiciary Kenya (November, 2005) www.kenyalaw.org (The Justice OnyangoOtieno committee)  

196
 See the note above and appendix 1 - Reports by committees/commissions/tribunals and policy papers 

197
 See note one 

http://www.kenyalaw.org/
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Thesesuggestions are novel since no procedure exists on how any judge or magistrate can refer a 

matter for arbitration. This has led to a free for all style where a judge or magistrate refers 

matters for arbitration (or ADR) without any formality or procedure but out of their own 

intuition. As a result the judiciary should consider legislating simple procedure directions that 

will facilitate referral of matters to arbitration but not encumber the process of invoking 

arbitration. This recommendation of publishing of the practice directions for arbitration and the 

responses collected via the magistrates indicate that order 46 of the Civil Procedure Rules is 

inadequate in the referral of an ongoing court case for arbitration.
198

 

 

Although arbitration has not been fully embraced to be used in the criminal justice system, the 

magistrates have actively been using it.
199

 Among the offences which magistrates normally refer 

for arbitration are the simple crimes; assault, offences of creating disturbance and „petty 

criminals‟. The practice directions for arbitration should also consider some guidance to the 

magistrate and prosecutor on the type of offences that the magistrate may refer for arbitration.
200

 

 

The use of ADR in criminal matters would also require the engagement of the Office of the 

Director of Public Prosecutions. The Director of Public Prosecutions should also issue policy 

directions to the State Counsels working under him how ADR will be conducted once the 

complainant is willing to forgive the offender/criminal. During the interview with a state counsel 

at the Office of the Director of Public Prosecutions I was informed that the state counsel is not 

supposed to suggest to the parties the option of them settling the case. Any settlement should 

emanate from the parties to the dispute.
201

 The role of counsel should only be to encourage the 

parties and not take part in the negotiations. 
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 See supra KyaloMbobu, Court Annexed ADR 

199
Republic Vs Mohamed Abdow Mohamed Nairobi HC CR Case 86 OF 2011 

200
 There is a deliberate use of the words „practice directions‟ instead of „rules‟ or „procedure‟ that will govern 

referral to arbitration. Reference is also made to the Chartered Institute or Arbitration Rules which are very simple 

and easy to adhere to during the conduct of arbitration. http://www.ciarbkenya.org/publications.html 

201
 Questionnaire number A93 

http://www.ciarbkenya.org/publications.html
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The magistrates were also aware that the available specialists in arbitration charge high fees to 

decide matters. The high fees are way beyond what many litigants can afford. This has led to the 

particular magistrate being wary of referring matters to the known arbitrators since the parties 

may not afford the high fees. As a result the magistrate argued that there is need to be availed 

arbitrators who can conduct arbitration at fees that are affordable rate or the judiciary to hire 

arbitrators for the disputing parties. This recommendation resonates well with an advocate who 

suggested that the Judicial Service Commission to recruit salaried arbitrators.
202

 These are the 

same arbitrators whose names will be availed in a list that can be circulated to courts and their 

names picked randomly to decide any matter that will be referred for resolution via arbitration. 

Through case law the courts have severally confirmed that even without the practice rules the 

courts can refer a matter for arbitration. This was held in the case of 

NyameinoMagetoVsSimionMagetoNyameino
203

where the court was of the opinion that in the 

provisions regarding arbitration the relevant sections of law enacted are exhaustive and thus not 

necessary to invoke sections 3A, 1A and 1B. 

 

5.2.3 Recommendations based on proceedings and conduct of the arbitration process 

The Kenyan Act has tried in many ways to foster development in the arena of international 

commercial arbitration.
204

 What follows here below are recommendations linked to the court 

annexed arbitration. However more still need to be done, among the recommendations and 

changes that I propose include; 

 

5.2.4 Publishing of more details to enhance institutional arbitration 

The Chartered institute of arbitrators should publish more information for those willing to 

conduct institutional arbitration through the institute. Their rules, mode of appointing arbitrators 

registered with the institute, expected expenses, available experts in the various fields, available 
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 Questionnaire number A17 

203
 HC ELC KisiiCase No 168 OF 2011 unreported eKlr 

204
 Since its modeled along the UNCITRAL model law 
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stenographers should be information that can be accessed online without going through the 

institute. 

 

This should also be read together with the recommendation made by a respondent that Kenya 

lacks a developed framework for the development of arbitration.
205

 Despite the fact that the 

arbitration clause is standard clause in the government contracts institutional arbitration as noted 

is opaque having provided little information to that party who is contracting with the 

government. 

 

This publishing will also help in the development of quality control which is lacking. All 

institutional awards should be published after a period of about six months so that the other 

players in the field can scrutinize the basis of any award. This will also reduce the susceptibility 

of corruption since the veil that will cover corruption may be uncovered through publishing. 

 

5.2.5 A non-interference policy by judges 

The wide discretion that the judges have had in the definition of section 37 should be elucidated 

soonest through precedent. The current wordings in the Arbitration Act gives the judge a wide 

discretion which may lead to the interference with the arbitral proceedings. This should be 

limited to reduce interference by the courts. 

 

5.2.6 Timely delivery of rulings and awards concerning arbitrations 

The civil procedure rules provide that a ruling or judgment can take sixty days to deliver.
206

 This 

should be different if the ruling has an effect to arbitration proceedings. Once the ruling of 

interlocutory applications filed by parties to arbitration in court is expedited, the delivery of 

justice is also facilitated at the arbitral tribunal. 
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 See order 21 rule of the Kenyan Civil Procedure Rules 2010 
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To facilitate timely disposal of cases there may be the need to harmonize the workings of the 

Arbitration Act and the civil procedure rules regarding arbitration.
207

 The existence of the two 

modus operandi in the referral of court cases to an arbitration forum injures the development of 

international commercial arbitration in Kenya. This conflict arises  

 

5.2.7 High arbitration fees 

This topic is well discussed by J B Havelock in his article titled “Costs and Interest”. He starts 

off by noting that arbitration is not cheap, there are fees to be paid to the arbitrator, expert 

witness costs, arbitration rooms to be hired, services of a stenographer and other related costs. As 

a result arbitration appears as an expensive option.
208

There ought to be an exploratory research 

on the need to have arbitrators charge affordable fees. This should end with making the arbitral 

process more affordable. 

The issue of high arbitration fees was raised by an advocate interviewed. The advocate explained 

her case scenarioas follows;
209

 

Her client wanted to settle a matter out of court since it was a simple dispute. The advocate wrote 

a letter to the Chartered institute of arbitrators Kenya requesting for the appointment of an 

arbitrator and one was appointed. The parties held preliminary meetings and thereafter the 

arbitrator demanded a deposit which was colossal and the parties to the dispute could not afford. 

The parties to the dispute had no choice but to abandon the arbitration forum since she/party to 

the dispute could not raise the initial deposit. The most astonishing fact is that the arbitrator to 

date is still demanding the amount for the time spent during the preliminary meeting via fee note. 

This is despite the fact that no substantive hearing took place. 

                                                           
207

 See Cap 21 at order 46 

208
 J B Havelock, „Costs and Interest‟ in GithuMuigai, Arbitration Law and Practice in Kenya, (2013 Law Africa 

Nairobi) 157 

209
 Questionnaire number A7 
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This concerned advocate summarized the interview that she no longer refers her clients for 

arbitration and that she advises them to use the court justice system since it is affordable. 

 

The issue of high arbitration fee can be noted that it is a phenomenon existing in arbitration 

world over. The Hong Kong Arbitration Center has published its fees.
210

 The fee schedule does 

not indicate that arbitration is cheap but it confirms that high costs may deter the settlement of a 

dispute via arbitration. A claim being filed at the centre that does not exceed 400,000.00 Hong 

Kong Dollars (HKD) is charged an administrative fee of 19,800 HKD. This is approximately 5% 

of the disputed amount (if the disputed amount is 400,000.00 HKD).
211

 This figure may increase 

if you include the items listed by J B Havelock.
212

 

 

5.2.8 More resources should be invested in the field of arbitration by the justice sector 

players 

The justice sector government players in conjunction with the judiciary, private institutions of 

arbitration should be brainstorming on the development of arbitration. Very little has been 

invested in the identification how each institution can promote arbitration by referral of disputes 

training or otherwise. What the institutions have done is merely indicate that ADR needs to be 

promoted without a guideline or work formula on how to do it. 

                                                           
210

http://www.hkiac.org/en/arbitration/arbitration-rules-guidelines/hkiac-administered-arbitration-rules-

2013/schedule-of-fees-2015 

It would be necessary if the Kenyan Chapter of the Chartered Institute of Arbitrators would publish the arbitral 

charges that the party intending to commence arbitration through it would incur. A party willing to pursue an 

institutional arbitration via Kenyan Chapter of the Chartered Institute of Arbitrators cannot make an informed 

decision since the information cannot be obtained free. These are some of the reasons which reduce the 

enhancement of making Kenya an attractive and viable arbitration dispute settlement centre. The lack of information 

may be a hindrance to any objective party to a dispute. 

211
 1 HKD = 13.31 Kenya Shillings on 12

th
 October, 2015 

212
 J B Havelock, „Costs and Interest‟ in GithuMuigai, Arbitration Law and Practice in Kenya, (2013 Law Africa 

Nairobi) page 157 

http://www.hkiac.org/en/arbitration/arbitration-rules-guidelines/hkiac-administered-arbitration-rules-2013/schedule-of-fees-2015
http://www.hkiac.org/en/arbitration/arbitration-rules-guidelines/hkiac-administered-arbitration-rules-2013/schedule-of-fees-2015
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The resources may include the hiring or arbitrators by justice sector players. A number of people 

keep off from arbitration since they fear that they may not afford the fee quoted by arbitrators. If 

the fee issue was looked into with an intention of lowering or cost sharing it, the number of cases 

pursued via arbitration would increase. 

 

5.2.9 Few advocates prefer arbitration 

The number of cases referred to arbitration is not encouraging. Advocates seem to prefer the 

court litigation process since they are familiar and used to it or the client lack of finances to 

pursue arbitration. This can be noted from the fact that not all advocates would include an 

arbitration clause in an agreement which would be instrumental to refer a matter for arbitration if 

the parties disagreed. 

 

During one of the interviews an advocate also noted that it would be ideal for advocates to refer 

matters which have a definite known amount referred for arbitration or an ADR session of 

conciliation. He indicated when a client approaches an advocate with instructions that he owes a 

third party an amount that is known and that he requires more time to settle the amount an 

injunction is sought in the first instance. The injunction more often spin into years of litigation 

and the debtor misuses it and spends more money on litigation which was not expected. The 

course of action more often changes once it is realized that the claim can be set aside or 

challenged. This leads to the debtor being convinced that he can challenge the whole amount 

which he owed the third party leading to more time being spent in court litigation. This scenario 

was also confirmed by a different advocate respondent.
213

 This advocate observed that an 

advocate who stated that legal practitioners mislead clients to pursue arbitration since they prefer 

arbitration 
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5.2.10 Training of Arbitrators with diverse educational and professional backgrounds 

An accountant would be more comfortable appearing before an arbitrator (or judge) who has 

studied and understands accounting. The same would also be ideal for a doctor, engineer or any 

other professional. The multi professional training will enhance cultural backgrounds that will 

develop arbitration and arbitrators. This will also bring in competition and quality assurance 

standardization in the field of arbitration since the regulation and misconduct of a professional 

member arbitrator can be taken up by his professional association. This will reduce the 

controversialarbitral awardsand decisions. What needs to be done is to ensure that the training to 

the multi professional practitioners ensure the standards of fair judicial practice and the right for 

a fair hearing and trial to any party to a dispute are maintained. This may promote arbitration 

while reducing the consistency in the arbitration practice. 

 

This argument is further substantiated by Justice Torgbor in his recent paper “Opening up 

International Arbitration in Africa”.
214

 He notes that the model law which has been domesticated 

world over does not preclude any person from acting as an arbitrator. He writes; 

 

………….. There is support therefore for the development of a modern 

arbitration culture that enables every person to share in the opportunity 

and experience of participation in international arbitrations where they 

are suitably qualified to do so. (emphasis mine) 

 

This confirms that everyone can participate in arbitration. It is a field that is supported by; 

agreement of parties, UNCITRAL model law and there is no standard acceptable procedure other 

than the rules of natural justice being the guiding light. It is therefore necessary to make 

individual efforts to support delivery of justice via arbitration. 
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Justice Edward Torgbor „Opening up International Arbitration in Africa‟. ADR Journal (2015) Vol 3 Nairobi 

ISBN 978-9966-046-04-8 Page 21 and 23 
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5.2.11 Further areas of Research 

There is need to conduct further indepth research in the area. Due to the geographical spread of 

counties in the country the problems prevalent in Nakuru and Kericho may not be exactly similar 

to the ones present in the counties of Wajir and Garisssa and thus there may exist unique 

challenges in the inculcation of arbitration within the counties. 

More justice sector players should also be involved extensively in this reseach. Justice is a 

collective responsibility. The Non-Governmental Organizations and governace sector players 

should also be approached to give and input. 

Attaining justice is a pooled action for a better nation. 
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APPENDIX 1 

Dear Respondent,  

The undersigned is a Master of Laws student at the University Of Nairobi conducting a study on 

„„CHALLENGES IN DISPUTE RESOLUTION IN KENYA: WHY HAS THERE BEEN 

LIMITED USE OF ARBITRATION IN THE SETTLEMENT OF DISPUTES IN KENYA”. 

This research project is for purposes of my partial fulfillment of my Master of Laws degree. The 

further objective of this research project is to attempt to understand why there has been limited 

use of arbitration in Kenya. Through your participation, I eventually hope to understand how best 

we can promote the use of arbitration in Kenya resulting to the promotion of justice in Kenya. 

The sample survey respondents to this questionnaire have been randomly identified as those who 

are aware of arbitration in Kenya. Enclosed with this letter is a three page questionnaire that asks 

a variety of questions about your attitudes toward arbitration in Kenya. Kindly complete the 

questionnaire andsend it back to me in hard or soft copy format.  

If you choose to participate, kindly write your email address and/or mobile phone number on the 

questionnaire. This will be essential if I may need a clarification to any response. I do not need to 

know who you are and no one will know whether you participated in this study. Your responses 

will not be identified with you personally, nor will anyone be able to determine which company 

you work for. Nothing you say on the questionnaire will be shared out or distributed and your 

participation is voluntary. 

If you have any questions or concerns about completing the questionnaire or participating in this 

study, you may contact me at nguyowachira@gmail.com. Your participation will be highly 

appreciated. 

Sincerely, 

 

NguyoWachira Patrick, 

Master of Laws Student, 

UNIVERSITY OF NAIROBI 

mailto:justintime@mtu.edu
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APPENDIX 1 – I     QUESTIONNAIRE 

KEY 

a. Place your mark in the brackets. eg (  √  ) or (  x  ) 

b. 1 (     ) =Very good 

2 (     ) =Good 

3 (     ) =Fair 

4 (     ) =Poor 

5 (     ) = Very poor) 

(1 Represents best while 5 indicates worse) 

INTRODUCTION 

i. Name  ………………………………………………… 

ii. Contacts; Email address and/or mobile phone number 

…………………………………………… (I may need to clarify your response. I do not 

need to know who you are and no one will know) 

iii. County  …………………………… 

 

QUESTIONS 

1. Have you ever used arbitration to settle disputes in court? 

Yes  (     ) 

No   (     ) 

  

2. How effective was arbitration on this scale? 

1- (     ) =Very good 

2 -(     ) =Good 

3 -(     ) =Fair 

4 -(     ) =Poor 

5- (     ) = Very poor) 

(Represents best while 5 indicates worse) 

3. Do you often suggest arbitration to your litigants  as a dispute settlement mechanism? 
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Yes  (     ) 

No   (     ) 

 

4. How many cases have you used/referred for settlement through arbitration? 

In the last one month; 

(   ) none, (    ) 3 cases, (    ) 4 cases,  (    ) 5 cases or specify how many _______ 

In the last 3 months; 

(   ) none, (   ) less than 5 cases, (   ) more than 10 cases or specify how many  _____ 

In the last one year;  

 (   ) none, (   ) less than 5 cases, (   ) more than 10 cases or  specify how many  _____ 

 

5. What are the reasons why you do not necessarily refer cases for arbitration? 

1 = (     ) Lack of faith in arbitrators  

2 = (     ) litigants and advocates do not enquire and so I do not offer it 

3 = (     ) I did not give litigants that option since they chose a judicial mechanism 

4 = (     ) I expect it to be expensive than a judicial mechanism 

5 = (     ) I generally prefer court  

Give any other reason for not referring cases for arbitration ________________________ 

________________________________________________________________________

________________________________________________________________________ 

 

6. Are you aware that you can refer cases for arbitration? 

Yes   (     ) 

No   (      ) 

 

7. Do parties appearing before you opt to go for arbitration? 

Yes  (   )  

No (    ) 

 

8. If YES, 

how many in the in the last one month? 
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(   ) none, (    ) 3 cases, (    ) 4 cases,  (    ) 5 cases or specify how many _______ 

how many in the last 3 months? 

(   ) none, (   ) less than 5 cases, (   ) more than 10 cases or specify how many  _____ 

how many in the last one year;  

 (   ) none, (   ) less than 5 cases, (   ) more than 10 cases or  specify how many  _____ 

9. Are you aware of any specialized arbitration lawyers, arbitrators, forums, arbitration 

chambers or arbitration institutes you can refer for help in arbitration and dispute 

settlement? 

Yes  (   ) 

No  (    ) 

 

10. Are you normally encouraged by the judiciary to refer cases for arbitration? 

Yes  (   ) 

No  (    ) 

 

11. Explain how you would like the judiciary to assist in the settlement of disputes through 

arbitration? 

 

 

 

 

 

12. What in your opinion what should be done to encourage people to settle disputes via 

arbitration? 

1=(     ) open arbitration forums near courts 

2=(     ) advertise arbitration for people with disputes 

3=(     ) make it mandatory for lawyers/judges to give parties to a dispute the option to 

use arbitration 

4=(     ) government to hire arbitrators in all sectors 

5= (     ) training of arbitration to be enhanced to more people 

Give any other reason _____________________________________________________ 
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________________________________________________________________________

________________________________________________________________________ 

 

13. What in your opinion hinders the use of arbitration in Kenya? 

 

 

 

 

 

 

14. In your opinion how effective has Kenya been in using arbitration to settle disputes. 

 

1- (     ) =Very good 

2 -(     ) =Good 

3 -(     ) =Fair 

4 -(     ) =Poor 

5- (     ) = Very poor) 

(1 Represents best while 5 indicates worse) 

 

15. Will you consider arbitration as a dispute settlement mechanism next time? 

 

Yes (   ) 

No (   ) 
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APPENDIX 1 – II      QUESTIONNAIRE 

KEY 

c. Place your mark in the brackets. eg (  √  ) or (  x  ) 

d. 1 (     ) =Very good 

2 (     ) =Good 

3 (     ) =Fair 

4 (     ) =Poor 

6 (     ) = Very poor) 

(1 Represents best while 5 indicates worse) 

INTRODUCTION 

iv. Name  ………………………………………………… 

v. Contacts; Email address and/or mobile phone number 

…………………………………………… (I may need to clarify your response. I do not 

need to know who you are and no one will know) 

vi. County  …………………………… 

 

QUESTIONS 

1. Have you ever used arbitration in any dispute; litigation, quasi judicial or before a 

tribunal? 

i. Yes  (     ) 

ii. No   (     ) 

 

2. How effective was arbitration on this scale? 

a. 1- (     ) =Very good 

b. 2 -(     ) =Good 

c. 3 -(     ) =Fair 

d. 4 -(     ) =Poor 

e. 5- (     ) = Very poor) 

Represents best while 5 indicates worse) 
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3. Do you often suggest arbitration to your clients as a dispute settlement mechanism? 

i. Yes  (     ) 

ii. No   (     ) 

4. How many cases have you used/referred for settlement through arbitration? 

a. In the last one month; 

b. (   ) none, (    ) 3 cases, (    ) 4 cases,  (    ) 5 cases or specify how many _______ 

c. In the last 3 months; 

d. (   ) none, (   ) less than 5 cases, (   ) more than 10 cases or specify how many ___ 

e. In the last one year;  

f. (   ) none, (   ) less than 5 cases, (   ) more than 10 cases or  specify how many  __ 

 

5. What are the reasons why you do not necessarily use arbitration? 

a. 1 = (     ) I did not know arbitrators exist 

b. 2 = (     ) Lack of faith in arbitrators 

c. 3 = (     ) I did not give my clients that option 

d. 4 = (     ) I expected it to be expensive 

e. 5 = (     ) I generally prefer court because it is familiar 

f. 6 = (     ) my clients did not enquire and so I did not offer it 

Give any other reason for not using arbitration ____________________________ 

__________________________________________________________________

__________________________________________________________________ 

 

6. Are you aware that you can invoke arbitration in Kenya in any civil related dispute? 

i. Yes   (     ) 

ii. No   (      ) 

 

7. Has the magistrate, judge or any judicial officer ever suggested that you to use arbitration 

in any case? 

i. Yes  (   )  

ii. No (    ) 
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8. If YES how often in the last one month? 

a. (   ) 1 case, (    ) 3 cases, (    ) 4 cases,  (    ) 5 cases or specify how many _______ 

 

 

9. Are you aware of any specialized arbitration lawyers, arbitrators, forums, arbitration 

chambers or arbitration institutes you can refer for help in arbitration and dispute 

settlement? 

 

i. Yes  (   ) 

ii. No  (    ) 

 

10. What do you know about arbitration in Kenya? 

 

 

__________________________________________________________________ 

 

11. Do you include the arbitration clause in any agreement or contract for your clients? 

 

i. Yes (   ) 

ii. No (   ) 

iii. Occasionally (    )  

 

12. If No explain why? 

 

 

 

 

13. Are you aware of the existence of the Chartered Institute of Arbitrators (CI Arb)? 

 

i. Yes  (   ) 

ii. No (   )  
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14. What in your opinion what should be done to encourage people to settle disputes via 

arbitration? 

a. 1=(     ) open arbitration forums near courts 

b. 2=(     ) advertise arbitration for people with disputes 

c. 3=(     ) make it mandatory for lawyers/judges to give parties to a dispute the 

option to use arbitration 

d. 4=(     ) government to hire arbitrators in all sectors 

e. 5= (     ) training of arbitration to be enhanced to more people 

Give any other reason _______________________________________________ 

__________________________________________________________________

_________________________________________________________________ 

 

15. What in your opinion hinders the use of arbitration in Kenya? 

 

 

 

 

16. In your opinion how effective has Kenya been in using arbitration to settle disputes. 

 

a. 1- (     ) =Very good 

b. 2 -(     ) =Good 

c. 3 -(     ) =Fair 

d. 4 -(     ) =Poor 

e. 5- (     ) = Very poor) 

i. (1 Represents best while 5 indicates worse) 

 

17. Will you consider arbitration as a dispute settlement mechanism next time? 

 

i. Yes (   ) 

ii. No (   ) 
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APPENDIX 1 – III      QUESTIONNAIRE 

KEY 

e. Place your mark in the brackets. eg (  √  ) or (  x  ) 

 

f. 1 (     ) =Very good 

2 (     ) =Good 

3 (     ) =Fair 

4 (     ) =Poor 

7 (     ) = Very poor) 

(1 Represents best while 5 indicates worse) 

INTRODUCTION 

vii. Name  ………………………………………………… 

viii. Contacts; (I may need to clarify your response but your name and contact remain 

confidential) 

Email address ………………………………………………….. 

mobile phone number …………………………………………… 

ix. Sex:  male (     ) female (      ) 

x. Age ………………… 

xi. Highest level of education ………………………… 

xii. County …………………………… 

Are you (       ) litigant/a party in a dispute 

 (        ) judicial staff or court clerk 

 (       ) business person 

(      ) others –please specify …………………………. 

QUESTIONS 

1. What do you know about arbitration in Kenya? 

 

 

________________________________________________________________________ 
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2. Do you normally recommend arbitration to litigants? 

i. Yes (   ) 

ii. No (    ) 

 

3. Have you witnessed the Judge/magistrate/advocate refer a dispute for arbitration 

settlement? 

i. Yes  (     ) 

ii. No  (      ) 

 

4. How effective was arbitration on this scale? 

a. 1- (     ) =Very good 

b. 2 -(     ) =Good 

c. 3 -(     ) =Fair 

d. 4 -(     ) =Poor 

e. 5- (     ) = Very poor) 

 

5. If you do/did NOT refer the litigants to use arbitration what was the reason 

a. 1 = (     ) I did not know arbitrators exist 

b. 2 = (     ) Lack of faith in arbitrators 

c. 3 = (     ) My lawyer/judge did not expose me to the arbitration option 

d. 4 = (     ) I expected it to be expensive 

e. 5 = (     ) I generally prefer court because it is familiar 

Give any other reason for not recommending arbitration 

_____________________________________________________________________

_____________________________________________________________________ 

6. Are you aware that you can invoke arbitration in Kenya in any civil related dispute? 

i. Yes   (     ) 

ii. No   (      ) 
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7. Are you aware of any arbitration lawyers, arbitrators, forums, arbitration chambers or 

arbitration institutes you can refer for help in arbitration and dispute settlement? 

i. Yes  (   ) 

ii. No  (    ) 

 

8. Has any litigant ever asked you about arbitration? 

i. Yes (   ) 

ii. No (   )  

 

 

9. If yes, did that litigant pursue arbitration? 

i. Yes (   ) 

ii. No (    ) 

 

10. Are you aware of the existence of the Chartered Institute of Arbitrators (CI Arb)? 

i. Yes  (   ) 

ii. No (   )  

 

11. What in your opinion should be done to encourage people to settle disputes via 

arbitration? 

a. 1=(     ) open arbitration forums near courts 

b. 2=(     ) advertise arbitration for people with disputes 

c. 3=(     ) make it mandatory for lawyers/judges to give parties to a dispute the 

option to use arbitration 

d. 4=(     ) government to hire arbitrators in all sectors 

e. 5= (     ) training of arbitration to be enhanced to more people 

 

f. Give any other reason _______________________________________________ 

__________________________________________________________________

__________________________________________________________________ 

 



101 
 

12. What in your opinion what hinders the use of arbitration in Kenya? 

 

 

 

 

13. In your opinion how effective has Kenya been in using arbitration to settle disputes. 

a. 1- (     ) =Very good 

b. 2 -(     ) =Good 

c. 3 -(     ) =Fair 

d. 4 -(     ) =Poor 

e. 5- (     ) = Very poor) 

14. Will you consider arbitration as a dispute settlement mechanism in future? 

i. Yes (   ) 

ii. No (   ) 

APPENDIX 1 – IV      QUESTIONNAIRE 

KEY 

g. Place your mark in the brackets. eg (  √  ) or (  x  ) 

 

h. 1 (     ) =Very good 

2 (     ) =Good 

3 (     ) =Fair 

4 (     ) =Poor 

8 (     ) = Very poor) 

(1 Represents best while 5 indicates worse) 

 

INTRODUCTION 

xiii. Name  ………………………………………………… 
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xiv. Contacts; Email address and/or mobile phone number 

…………………………………………… (I may need to clarify your response. I do not 

need to know who you are and no one will know) 

xv. Sex ……………… 

xvi. Age ………………… 

xvii. Level of education ………………………… 

xviii. County …………………………… 

Are you(       ) litigant/a party in a dispute 

 (       ) business person 

(      ) others –please specify …………………………. 

 

QUESTIONNAIRE 

1. Have you ever been involved in any dispute; litigation, quasi judicial or before a tribunal? 

i. Yes  (     ) 

ii. No   (     ) 

 

2. Was arbitration used to settle the dispute? 

i. Yes  (     ) 

ii. No  (      ) 

 

3. How effective was arbitration on this scale? 

 

a. 1- (     ) =Very good 

b. 2 -(     ) =Good 

c. 3 -(     ) =Fair 

d. 4 -(     ) =Poor 

e. 5- (     ) = Very poor) 

4. Represents best while 5 indicates worse) 

 

5. Were you represented by a lawyer in that case? 
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i. Yes   (     ) 

ii. No   (      ) 

 

6. If you did not use arbitration what was the reason 

a. 1 = (     ) I did not know arbitrators exist 

b. 2 = (     ) Lack of faith in arbitrators 

c. 3 = (     ) My lawyer/judge did not expose me to the arbitration option 

d. 4 = (     ) I expected it to be expensive 

e. 5 = (     ) I generally prefer court because it is familiar 

Give any other reason for not using arbitration ______________________________ 

__________________________________________________________________

__________________________________________________________________ 

 

7. Are you aware that you can invoke arbitration in Kenya in any civil related dispute? 

i. Yes   (     ) 

ii. No   (      ) 

 

8. Has your lawyer, the magistrate, judge or any legal authority advised you to use 

arbitration as a dispute settlement method? 

i. Yes  (   ) 

ii. No (    ) 

 

 

9. Are you aware of any arbitration lawyers, arbitrators, forums, arbitration chambers or 

arbitration institutes you can refer for help in arbitration and dispute settlement. 

i. Yes  (   ) 

ii. No  (    ) 

 

10. Have you ever used arbitration? 

i. Yes (   ) 
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ii. No (    ) 

 

11. What do you know about arbitration in Kenya? 

 

 

______________________________________________________________________ 

 

12. Have you ever entered into any binding agreement or contract with any person or 

business? (either verbal or written) 

 

i. Yes (   ) 

ii. No (   )  

 

13. If yes, did that agreement / contract provide for arbitration as a dispute settlement 

mechanism in case of any disagreement? 

 

i. Yes (   ) 

ii. No (    ) 

 

14. If No explain why you did not want to settle disputes in that agreement using arbitration 

 

 

 

 

15. Are you aware of the existence of the Chartered Institute of Arbitrators (CI Arb)? 

 

i. Yes  (   ) 

ii. No (   )  
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16. What in your opinion what should be done to encourage people to settle disputes via 

arbitration? 

a. 1=(     ) open arbitration forums near courts 

b. 2=(     ) advertise arbitration for people with disputes 

c. 3=(     ) make it mandatory for lawyers/judges to give parties to a dispute the 

option to use arbitration 

d. 4=(     ) government to hire arbitrators in all sectors 

e. 5= (     ) training of arbitration to be enhanced to more people 

Give any other reason  ______________________________________________ 

f. __________________________________________________________________

__________________________________________________________________ 

 

17. What in your opinion hinders the use of arbitration in Kenya? 

 

 

 

 

18. In your opinion how effective has Kenya been in using arbitration to settle disputes. 

 

a. 1- (     ) =Very good 

b. 2 -(     ) =Good 

c. 3 -(     ) =Fair 

d. 4 -(     ) =Poor 

e. 5- (     ) = Very poor) 

i. (1 Represents best while 5 indicates worse) 

 

19. Will you consider arbitration as a dispute settlement mechanism next time? 

 

i. Yes (   ) 

 

ii. No (   ) 
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