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CHAPTER ONE 

PROBLEMATIZING THE PROTECTION OF FOLKLORE  

1.0. General Introduction 

Globalization, advances in technology and the rapid development of international trade have 

facilitated an unprecedented growth in the commercial exploitation of folklore. However, concerns 

have emerged that indigenous peoples are either being short-changed or harmed by this 

commercialization. In many instances, whenever Folklore is exploited, indigenous peoples either 

derive no economic benefit, or derive little benefits that pale in comparison to the profits reaped by 

commercial exploiters. In other instances, indigenous peoples are harmed either by forms of 

exploitation which lead to the permanent loss of irreplaceable folklore or by uses of folklore that 

degrades, misrepresents or contradicts its cultural value. 

Folklore is part of traditional knowledge (TK). It has been defined to include traditional culture and 

knowledge in both tangible and intangible forms. It is categorized as follows: 

a. Verbal expressions, such as folk stories, legends and poetry; 

b. Musical expressions, such as folk songs and instrumental music; 

c. Expressions by action, such as popular dances, plays and shows; and 

d. Tangible expressions, such as productions of folk art, drawings, paintings, sculptures, pottery, 

jewels, costumes, musical instruments as well as architectural works. 

TK refers to knowledge, know-how, skills and practices developed, sustained and passed on from 

generation to generation within a community.
1
 According to the International Convention on 

Biological Diversity (CBD) Article 8(j) TK is the knowledge, innovations and practices of 

indigenous and local communities embodying traditional lifestyles relevant for the conservation and 

                                                           
1
 World Intellectual Property Organization, Traditional Knowledge, <www.wipo.int/tk/en/tk/> accessed 20 September 

2014. 

http://www.wipo.int/tk/en/tk/
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sustainable use of biological diversity. The two main forms of TK are traditional medicine
2
 and 

expressions of folklore (Folklore) or traditional cultural expressions (TCEs).
3
 TCEs include 

traditional culture and knowledge
4
 in both tangible

5
 and intangible forms

6
. They are divided into the 

following groups depending on the form of expression: 

a. Verbal expressions, such as folk stories, legends and poetry; 

b. Musical expressions, such as folk songs and instrumental music; 

c. Expressions by action, such as popular dances, plays and shows; and 

d. Tangible expressions, such as productions of folk art, drawings, paintings, sculptures, pottery, 

jewels, costumes, musical instruments as well as architectural works.
7
 

From the outset, this paper seeks to study the protection of Folklore in Kenya and the challenges 

encountered. The genesis of these challenges can be traced to the contemporary protection 

mechanisms founded on Western
8
  intellectual property (IP) law. The paper has established that the 

protection of Folklore does not lie under Western forms of IP law: patents, copyrights, trademarks, 

trade secrets or geographical indicators. This is because of several reasons including the fact 

intellectual property rights (IPRs) are premised on the Western conception of private ownership of 

property for limited periods of time while Folklore is communally owned for perpetuity. In addition, 

the subject of Folklore is too complex for IP law such that where commercial interests violate 

Folklore such violations do not necessarily constitute any breach of IP law.  

                                                           
2
 WIPO ‘Traditional Cultural Expressions (TCE)/Expressions of Folklore (EOF) – Revised Provisions for the Protection 

of Traditional Cultural Expressions (Expressions of Folklore) WIPO/GRTKF/IC/9/4 (Article 1). 
3
 World September 2014. 

4
 Susan Scafidi, ‘Introduction: New Dimensions of Cultural Property’ (2008) 31 Fordham Intl LJ 264. 

5
 Tangible forms include drawings, designs, paintings, carvings, sculptures, pottery, terracotta, mosaic, woodwork, 

metalwork, jewelry, baskets, needlework, textiles, glassware, carpets, costumes, handicrafts, musical instruments and 

architectural forms. 
6
 Intangible forms include of verbal expressions, epics, legends, poetry, riddles, musical expressions, dances, plays, 

ceremonies, rituals and other performances. 
7
 Jordanna Bowman, Coping With Culture: Copyright Cultural Expressions and Inadequacy of Protection for Maori, 

Unpublished Dissertation, University of Otago, Dunedin, New Zealand 2011). 
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This introductory section introduces the key concepts related to Folklore and goes on to problematise 

Folklore under various thematic areas. The first thematic area problematizes the concept of property 

and property ownership in the Western context.  The second thematic area problematizes the concept 

of property and property ownership in the indigenous peoples’ context. The third thematic area 

interrogates the interplay between Folklore and IPRs.  

IPRs can be traced to the West
9
 where they were conceived as a mechanism to protect individual and 

industrial inventions.
10

 At the early developmental stages, it was unthinkable, that IPRs could be used 

to protect TCEs
11

 which were at the time perceived as the epitome of the collective, trans-historical 

and vague nature of the culture of indigenous peoples.
12

However, indigenous peoples soon began 

clamouring for the protection of Folklore under the IPRs regime.
13

 About the same time, Folklore 

gained recognition as a highly valuable form of property.
14

 

Today, the protection of Folklore appears to a case of reversed roles with the West advocating for the 

use of IPRs law in the protection of Folklore,  while indigenous peoples contend that the IPRs law  

has no place in the protection of TCEs . To support their contention, indigenous peoples often cite 

Article 27(1) of the Agreement on Trade Related Aspects of Intellectual Property Agreement 

                                                           
9
 Some of the earliest legislation especially in England include the 1624 Statute of Monopolies (regarding Patents), the 

1710 Statute of Anne (regarding Copyrights). 
10

 Mark Van Hoorebeek, Intellectual Property Law (3rd edn. Thompson Reuters, 2009) 1. 
11

 Jeremy de Beer, Chidi Oguamanam and Tobias Schonwetter, ‘Introduction’ in Jeremy De Beer, Chris Armstrong, Chidi 

Oguamanam and Tobias Schonwetter, eds., Innovation & Intellectual Property Collaborative Dynamics In Africa,  

(University of Cape Town Press 2014) 2. 
12

Gino Cocchiaro, Johan Lorenzen, Bernard Maister and Britta Rutert. ‘Consideration of a Legal Trust Model for the 

Kukula Healers’ TK Commons in South Africa’ in  Jeremy De Beer, Chris Armstrong, Chidi Oguamanam and Tobias 

Schonwetter, eds., Innovation & Intellectual Property Collaborative Dynamics In Africa (University of Cape Town  Press 

2014) 152. 
13

 See Saskia Vermeylen, Intellectual Property Rights and Indigenous Peoples; A Case Study of the San in Southern 

Africa (Centre for Environmental Strategy, University of Surrey, 2005) 
14

 See, United Nations Scientific and Cultural Organization (UNESCO), Model Provisions for national Laws for the 

Protection of Expressions of Folklore Against Illicit Exploitation and Other Prejudicial Actions, 1985. 
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(TRIPS)
15

 Article 27(1) is cited because   its provisions on patentable subject matter, exclude any 

possibility of patenting Folklore. 

This paper is based on an ethnographic case study of a group of women from Kajiado County who 

are involved in Maasai handicrafts trade. The paper uses a human rights approach to consider the 

unique ways in which these Maasai Women perceive, use, and manage their TK and investigates how 

the human rights framework can be used to protect these Maasai handicraft away from the purview of 

IP law. 

1.1.Statement of the Problem 

The formal protection of Folklore under IP law is a fairly recent development. In contrast 

conventional IPRs such as patents, trademarks and copyrights have been protected by law for a long 

time. Indeed, international conventions, trade agreements and other instruments dealing with the 

protection of IPRs date back to the nineteenth century. In the case of trade agreements, the 

incorporation of IPRs has been driven by a desire on the part of the IPRs’ holders to create a link 

between the enforcement of IPRs and the use of trade sanctions. 
16

 

However, among indigenous peoples, the protection of Folklore has existed since time immemorial. 

The formal recognition of Folklore was preceded by discussions at the national, regional and 

international levels. Initially, these discussions led to the recognition of the rights of indigenous 

peoples.
17

 The discussions subsequently shifted to the recognition of specific rights including rights 

                                                           
15

 Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994, Marrakesh Agreement 

Establishing the World Trade Organization, Annex 1C, The Legal Texts: The Results of the Uruguay Round of 

Multilateral Trade Negotiations 320 (1999), 1869 U.N.T.S. 299, 33 I.L.M. 1197 (1994). 
16

 Bernard Hoekman and L. Alan Winters, ‘Multilateralizing Preferential Trade Agreements: A Developing Country 

Perspective’ in Richard Baldwin and Patrick Low (eds), Multilateralizing Regionalism: Challenges for the Global 

Trading System, (Cambridge 2009) 655. 
17

 Fergus MacKay, ‘Indigenous People’s Rights and the UN Committee on the Elimination of Racial Discrimination,’ in 

Solomon Dersso (ed.) Perspectives on the Rights of Minorities and Indigenous Peoples in Africa (Pretoria University Law 

Press 2009) 188. 
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over Folklore.
18

 From that point a consensus was reached that indigenous peoples have a right to 

access, develop, maintain, utilize, control and protect their Folklore.
19

  

On the international scene, key discussions  took place during the negotiation of the TRIPS section of 

the General Agreement on Tariffs and Trade (GATT);
20

  during the United Nations Conference on 

Environment and Development (the Earth Summit)
21

 which resulted in the adoption of the 

Convention on Biological Diversity (CBD)
22

;  during the adoption of the Akwe: Kon guidelines in 

2007 to provide a framework for the consideration of the cultural, social traditional knowledge, 

innovations interests and practices of indigenous peoples
23

 and in 2009, during the adoption of the 

‘Concept Paper on Sustainable Development of the Indigenous Peoples of the North, Siberia and the 

Far East of the Russian Federation’.
24

 

The provisions of the IPR laws and Conventions arising out of these discussions have now even been 

enacted into national laws. However, there laws are biased against Folklore and appear to focus on 

                                                           
18

 Charles Kamau Maina, ‘Power Relations in the Traditional Knowledge Debate: A Critical Analysis of Forums’ (2011) 

18 International J of Cultural Property, 143, 144. The United Nations (UN) General Assembly declared 1995-2004 the 

International Decade of the World's Indigenous Peoples and 2005-2014 the Second International Decade of the World's 

Indigenous Peoples. 
19

 United Nations Declaration on the Rights of Indigenous Peoples, 2007, Article 31, ‘Indigenous peoples have the 

right to maintain, control, protect and develop their cultural heritage, traditional knowledge and traditional cultural 

expressions, as well as the manifestations of their sciences, technologies and cultures, including human and genetic 

resources, seeds, medicines, knowledge of the properties of fauna and flora, oral traditions, literatures, designs, sports 

and traditional games and visual and performing arts. They also have the right to maintain, control, protect and 

develop their intellectual property over such cultural heritage, traditional knowledge, and traditional 

cultural expressions. 
20

 TRIPS: Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994, Marrakesh Agreement 

Establishing the World Trade Organization, Annex 1C, The Legal Texts: The Results of the Uruguay Round of 

Multilateral Trade Negotiations 320 (1999), 1869 U.N.T.S. 299, 33 I.L.M. 1197 (1994). 
21

 United Nations Conference on Environment and Development (UNCED), Rio de Janeiro, 3-14 June 1992 available at 

<http://www.un.org/geninfo/bp/enviro.html> accessed 30 October 2014. 
22

 Convention on Biological Diversity, 1760 UNTS 79; 31 ILM 818 (1992) 
23

 Secretariat of the Convention on Biological Diversity, CBD Guidelines, Akwe: Kon Voluntary guidelines for the 

conduct of cultural, environmental and social impact assessments regarding developments proposed to take place on, 

sacred sites and on lands and waters traditionally occupied or used by indigenous and local communities (2007). 
24

 Decree of the Government of the Russian Federation No. 132-r ‘Concept Paper on Sustainable Development of the 

Indigenous Peoples of the North, Siberia and the Far East of the Russian Federation’ 4 February 2009. 
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entrenching the commercial exploitation of Folklore by undeserving multinational corporations 

without any benefit to the source indigenous peoples. 
25

  

In Kenya, the protection of IPRs is governed by IP laws
26

  although Folklore is not governed by any 

specific laws. In the case of Folklore, notwithstanding the presence of progressive
27

 Constitutional 

provisions,
28

 there remains unfavourable treatment in statutory provisions, in government policies 

                                                           
25

 Kamau (n 15). ‘Various regional, national, and local initiatives to protect traditional knowledge have been put in place. 

These initiatives range from model legislations to national systems tailored to a specific country's traditional knowledge 

protection circumstances and priorities. Indigenous communities have also recognized the urgent need to protect their 

knowledge and practices and have, through various declarations, made known their views on international protection of 

their knowledge.’ 
26

 The most important of these include the Constitution of Kenya (2010); the Industrial Property Act No. 3 of 2001; the 

Trade Marks Act Chapter 506, Laws of Kenya; the Copyright Act, No. 12 of 2001; the Seeds and Plant Varieties Act, 

Chapter 326 Laws of Kenya; the Anti-Counterfeiting Act, No 13 of 2008; the Trade Descriptions Act, Chapter 505 Laws 

of Kenya; Competition Act, No. 12 of 2010; and the Food, Drug and Chemical Substances Act chapter 254 Laws of 

Kenya. 
27

 These provisions relate to the promotion and protection of inter alia, culture, intellectual property rights, traditional 

knowledge as well as the rights of indigenous peoples. 
28

 Constitution of Kenya 2010, art 11 states that: (1) This Constitution recognises culture as the foundation of the nation 

and as the cumulative civilization of the Kenyan people and nation. (2) The State shall- (a) promote all forms of national 

and cultural expression through literature, the arts, traditional celebrations, science, communication, information, mass 

media, publications, libraries and other cultural heritage; (b) recognise the role of science and indigenous technologies in 

the development of the nation; and c) promote the intellectual property rights of the people of Kenya. (3) Parliament shall 

enact legislation to- (a) ensure that communities receive compensation or royalties for the use of their cultures and 

cultural heritage; and (b) recognise and protect the ownership of indigenous seeds and plant varieties, their genetic and 

diverse characteristics and their use by the communities of Kenya. 

Art 40 further provides that: (1) Subject to Article 65, every person has the right, either individually or in association with 

others, to acquire and own property- (a) of any description; and (b) in any part of Kenya. (2) Parliament shall not enact a 

law that permits the State or any person- (a) to arbitrarily deprive a person of property of any description or of any interest 

in, or right over, any property of any description; or (b) to limit, or in any way restrict the enjoyment of any right under 

this Article on the basis of any of the grounds specified or contemplated in Article 27 (4). (3) The State shall not deprive a 

person of property of any description, or of any interest in, or right over, property of any description, unless the 

deprivation- (a) results from an acquisition of land or an interest in land or a conversion of an interest in land, or title to 

land, in accordance with Chapter Five; or (b) is for a public purpose or in the public interest and is carried out in 

accordance with this Constitution and any Act of Parliament that- (i) requires prompt payment in full, of just 

compensation to the person; and (ii) allows any person who has an interest in, or right over, that property a right of access 

to a court of law. (4) Provision may be made for compensation to be paid to occupants in good faith of land acquired 

under clause (3) who may not hold title to the land. (5) The State shall support, promote and protect the intellectual 

property rights of the people of Kenya. (6) The rights under this Article do not extend to any property that has been found 

to have been unlawfully acquired. 

Art 44 makes further provision to the effect that: (1) Every person has the right to use the language, and to participate in 

the cultural life, of the person’s choice. (2) A person belonging to a cultural or linguistic community has the right, with 

other members of that community- (a) to enjoy the person’s culture and use the person’s language; or (b) to form, join and 

maintain cultural and linguistic associations and other organs of civil society. (3) A person shall not compel another 

person to perform, observe or undergo any cultural practice or rite. 

In addition, Art 56 makes provision that: The State shall put in place affirmative action programmes designed to ensure 

that minorities and marginalized groups- (a) participate and are represented in governance and other spheres of life; (b) 

are provided special opportunities in educational and economic fields; (c) are provided special opportunities for access to 

employment; (d) develop their cultural values, languages and practices; and (e) have reasonable access to water, health 

services and infrastructure. 
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and in practice. The relationship between Folklore and IPRs can be likened to that of the restrictive, 

strict and inflexible application of common law rules before the creation of the doctrines of equity.
29

 

This is unfortunate because the application of law ought to be characterized by an ongoing search for 

a balance between justice in the individual case and justice for the larger population.
30

 

The consequences of the lack of protection for Folklore under the existing laws coupled with the 

commercial exploitation of Folklore with little benefit to the source indigenous peoples became more 

pronounced during the study. The poor material living conditions of the Maasai women engaged in 

the Folklore trade were a true testament. For instance, although the traditional Maasai diet consists of 

meat, milk, and blood from their cattle, the community under the study has long since abandoned this 

traditional diet. This is because their herds have reduced so drastically that the majority do not 

slaughter cattle in their homes. Their diet now comprises of cereals such as maize and beans 

purchased from local markets. 

Secondly, it was evident that even the families where women are involved in the Folklore trade have 

nothing to show from their trade. They live in mud walled huts (Manyattas) all the while struggling to 

put their children through school. In many of such families, girls are married off at a tender age in 

exchange of bride price in the form of livestock which serves as a source of income for the family. 

For many of these families, basic healthcare is beyond reach. 

1.2.The Concept of Property and Property Ownership in the Western Context 

The conceptualization of property depends on the presentation of information about property rights, 

the manner in which property laws are written and the way in which property entitlements are 

framed.
31

 In the West, strictly speaking, ‘property’ refers to rights to something rather than to the 

                                                           
29

 See Graham Virgo, The Principles of Equity & Trusts (OUP 2012) 5. 
30

 Gary Watt, Equity and Trusts Law: Directions (3
rd

 edn, OUP, 2012) 5. 
31

 Jonathan Remy Nash and Stephanie M. Stern, ‘Property Frames’ (2010) 87 Washington UL Rev 453. 
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thing that is ‘owned’.
32

 Property is a power relationship of social and legal legitimacy between a 

person and a valuable resource.
33

 Property is embodied in forms such as rights to land, manufactured 

goods, commodities, services, resources, knowledge or other similar phenomenon which can be 

bought or sold and confer upon the proprietor rights such as the right to exclude others.
34

 

Property is also described as a legal, economic and social concept.
35

 As a legal concept, it refers to a 

bundle of rights and expectations in a tangible or intangible thing that are enforceable against third 

parties.
36

 As an economic concept, it refers to an area of law concerned with the function of 

allocating material resources.
37

 As a social concept, it is a constructed concept, indirectly reflecting 

and reinforcing the extensive range of the power relations permitted within society.
38

  

Rights in property are separate from the physical objects in which they are embodied.
39

 They are also 

essentially negative, meaning that they are rights to stop others from doing certain things.
40

 They 

Rights in property protect the interests of their creators by giving them proprietary rights over their 

creation.
41

 This protection gives statutory expression to the moral and economic rights of the creators 

in their creation and to the rights of the public in accessing that creation.
42

 It also promotes creativity, 

                                                           
32

 Dr Charles Harpum; Stuart Bridge and Dr Martin Dixon, Megarry and Wade: The Law of Real Property, (8th edn. 

Sweet & Maxwell 2012). 
33

 Tom O Ojienda, Conveyancing Principles & Practice (rev edn, LawAfrica Publishing 2010) 6. 
34

 Roger J Smith, Property Law, (7
th

 edn, Pearson Education, 2011) 3; Gregory S. Alexander and Eduardo M Penalver, An 

Introduction to Property Theory (Cambridge University Press, 2012) 
35

 Patricia Kameri-Mbote and others, Ours by Right: Law, Politics and Realities of Community Property in Kenya 
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dissemination and application of its results as well as fair trade.
43

 All this contributes to economic and 

social development.
44

  

There are different categorizations of property and for each category the law creates a special genre 

of property rights.
45

 In addition to real property
46

, one of the other key categories of property is IP. 

Although different in form and substance, common origin between the two is evident. For instance, 

under international law the right to IP is closely and directly linked to the right to property.
47

 Two 

major schools of thought inform the Western concept of property ownership. These are the natural 

rights and the utilitarian schools of thought.  The utilitarian school of thought was first articulated by 

Jeremy Bentham.
48

 It holds that the pursuit of happiness and the avoidance of pain are foundational 

goods for human beings.
49

 With regard to IPRs, utilitarian theorists propound that the creation of 

IPRs is an appropriate means to foster innovation. IPRs are necessary to further development and 

serve as an incentive to further advancement.
50

 The utilitarian understanding of IPRs focuses on 

incentivizing the creation of more knowledge goods. However, utilitarianism does not ask who makes 

the goods and whether the goods are fairly distributed to all who need them.
51

 The theory propounds 

that governments should enact laws that guarantee the happiness of the majority. Consequently, IPRs 

should be granted to individuals in cases where such rights guarantee happiness of the larger society. 
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IPRs are therefore granted to ensure that enough intellectual products are available to the larger 

society.
52

 

The natural law theory informs the other version of the Western conception of property and property 

ownership. The natural law theory was propounded by John Locke and his contemporaries. Natural 

law theorists rely on the avoidance theory of labour, which holds that labour is uncomfortable and 

many would rather avoid it and accordingly, the few who agree to labour should be rewarded. John 

Locke established a link between the natural rights theory and the concept of property. He 

propounded that God gave the earth to mankind in common and that each person has property in their 

own person, the labour of their body and the work of their hands.
53

 In Two Treatises of Government 

he says that: 

Whatsoever, then, he removes out of the state that nature has provided and left it in, he has 

mixed his labour with it, and joined to it something that is his own, and thereby makes it his 

property. It being by him removed from the common state nature placed it in, it has by this 

labour something annexed to it that excludes the common right of other men.
54

 

He therefore justified private property ownership on the basis that every person has a right to own 

what they produce from the commons and the Contractarian state has a duty to enforce this right.
55

  

Natural law theorists further posit that the production of ideas comes from a person’s labour.
56

 This 

justifies the grant of IPRs to those who labour. IPRs should therefore be granted due to the benefits 

that are likely to accrue to society.
57

 A person has a natural right to their own creation and IPRs 

incentivize the development of creativity and allow investors to recoup their investment in creative 
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endeavor through profits.
58

 They theorists hold that a creative mind is a scarce commodity, found 

only infrequently and it therefore deserves to be compensated for its creative value which becomes 

inherent in products, processes and creations.
59

  

However, the applicability of these schools of thought to Folklore is somewhat limited. To begin 

with, their conception of IPR is individualistic whereas Folklore is inherently collective in nature. 

Further, while under the IPR regime, the test for protection is based on the “novelty” concept, 

Folklore is a constantly evolving body of knowledge that builds upon the knowledge that has been 

available since time immemorial. IPRs are meant to serve as a time-limited monopoly since the rights 

are a trade-off between the individual and society. Folklore on its part is cross generational hence its 

protection ought to be perpetual. In addition, while IPRs grants protection on the basis of innovation 

so as to encourage innovation, Folklore is a product of a static culture without necessarily there being 

any addition by human effort. 

1.3.Indigenous Peoples and the Concept of Property 

Although, there is no universal definition for the term ‘indigenous people’,
60

 the term is used to refer 

to groups of people who descended from the original or longtime inhabitants of lands now dominated 

by other groups.
61

 According to this definition, the two qualifying characteristics of indigenous 

peoples are first occupancy or last (prior) occupancy of certain areas.
62

 The term also refers to people 

who, having a historical continuity with pre-invasion and pre-colonial societies that developed on 

their territories, consider themselves distinct from those other societies. They form non-dominant 

sectors of society and are determined to preserve, develop and transmit their ancestral territories and 
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their ethnic identity to future generations as the basis for their continued existence according to their 

own cultural patterns, social institutions and legal systems.
63

  

The term indigenous peoples in the plural recognizes their diversity in terms of language, region, 

history, culture, ethnic identity. Their TK is an integral part of their being and identity
64

 but 

generally, they emerged as a product of the diffusion of colonialism.
65

 

The Constitution of Kenya
66

 also recognizes the concept of indigenous peoples. It defines a 

marginalized community as: 

‘(a) a community that, because of its relatively small population or for any other reason, has 

been unable to fully participate in the integrated social and economic life of Kenya as a 

whole; (b) a traditional community that, out of a need or desire to preserve its unique culture 

and identity from assimilation, has remained outside the integrated social and economic life of 

Kenya as a whole; (c) an indigenous community that has retained and maintained a traditional 

lifestyle and livelihood based on a hunter or gatherer economy; and (d) pastoral persons and 

communities, whether they are (i) nomadic; or (ii) a settled community that, because of its 

relative geographic isolation, has experienced only marginal participation in the integrated 

social and economic life of Kenya as a whole.’
67

 

From all the above definitions, the key traits of indigenous peoples include ‘non-dominance, or 

marginalization’, ‘cultural distinctiveness’ and ‘attachment to land’.  

In Kenya, although the more than 42 ethnic groups
68

 present pre-date colonialism, not many of them 

identify themselves as indigenous peoples. They prefer to be referred to as ‘tribes’ or ‘ethnic 
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groups’.
69

 Indeed, questions even arise on the conceptual and strategic suitability of the application of 

the concept of indigenous peoples in the Kenyan context. This arises out of its association with 

displacement of the original inhabitants by colonial conquest and occupation which was never 

redressed after independence.
70

 It also arises because like in other African countries, only a few 

ethnic groups have enjoyed political positions and socio-economic privilege with the majority 

relegated to the sidelines of economic activities and political processes.
71

  

However, using traits such as ‘non-dominance’, ‘marginalization’, ‘cultural distinctiveness’ and 

‘attachment to land’, it is possible to narrow down on the ‘indigenous peoples’ of Kenya. Even after 

identifying the indigenous peoples, protection of their rights is slowed down by a debate on whether 

their rights ought to be protected apart from those of others.
72

 It is argued that protection of their 

rights apart from those of others amounts to discrimination in a country that needs national unity.
73

 

Tat this point the argument transforms into one about negative ethnicity. Negative ethnicity can lead 

to ethnic violence as witnessed during general elections particularly in the 2007/2008 period.
74

 This 

kind of ethnicity usually emerges whenever different groups are reminded of inequalities in the 

distribution of resources by politicians
75

 and from that point ‘a Gikuyu, Luo, Luhya, Giriama, 

Maasai, Rendile, Somali or Kalenjin begins to see themselves not as a Kenyan but as a member of 

their ethnic community.’
76
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The easiest way to determine who the indigenous peoples of Kenya are, is to first eliminate the non-

indigenous groups.
77

 In the colonial period, those people groups who were cultivators and adopted 

sedentary agriculture took up commercial crop production and in post-colonial Kenya they became 

the mainstream population.
78

 They include the Luhya, Luo, Kisii, Kuria, Kalenjin, Meru, Kikuyu, 

Embu and Mbeere. Conversely, the only communities that can be considered as indigenous peoples 

are the hunter and gatherer communities such as the Ogiek
79

 and the predominantly nomadic pastoral 

communities who inhabit the arid and semi-arid areas such as the Maasai, Samburu, Turkana, Pokot, 

Borana, and Somali.  

In the case of the Maasai, during pre-colonial times, they were economically and militarily dominant. 

During colonial times, they were accorded preferential treatment and although they lost land to 

European settlers, certain lands were set aside for them.
 80

 They were among the main supporters of 

Kenya African Democratic Union (KADU) party which represented minority communities that were 

afraid of domination by the majority communities during the pre-independence period.
81

 The other 

major political party in those times was the Kenya African National Union (KANU).
82

 In the run-up 

to independence it was clear that they would not become profitable cash crop farmers. After 

independence, they were therefore excluded from the white highlands because they could not make 
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‘optimal economic use’ of the land.
83

 Today the Maasai live in Southern Kenya and Northern 

Tanzania. Their recognition as indigenous peoples is attributed to their relative visibility and 

prosperity as compared to other indigenous peoples. 

One of the earliest accounts of the indigenous peoples’ conceptualization of property is found in the 

work of Jomo Kenyatta: 

‘The sense of private property vested in the family was highly developed among the Gikuyu, 

but the form of private ownership in the Gikuyu community did not necessarily mean the 

exclusive use of the land by the owner, or the extorting of rents from those who wanted to 

have cultivation or building rights. In other words, it was a man’s pride to own a property and 

his enjoyment to allow collective use of such property. This sense of hospitality which 

facilitated the communal use of almost everything, has been mistaken by the Europeans who 

misinterpreted it by saying that the land was under communal or tribal ownership…’
84

 

Another account is found in exposition of the Nandi customs by G. S. Snell who said that: 

There were two sorts of land – grazing and cultivated. Grazing was in turn of three categories 

… kaptich land beyond the tribal frontiers and unsettled pockets within them; akwot land 

comprising the main all-weather grazing grounds of the kokotinwek; kurget land , the area 

immediately surrounding a dwelling hut. The two former were communal…
85

 

According to these two accounts, owing to the importance attached to land, systems of land tenure 

were carefully and ceremonially laid down, so as to ensure to an individual or a family group a 

peaceful settlement on the land they possessed. Under customary land tenure every family unit had a 

right of one form or another. While the whole tribe defended collectively the boundary of their 
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territory, every inch of land within it had its owner.
86

 Europeans misinterpreted this to mean ‘Tribal 

ownership or communal land’.
87

 

Among the Maasai, the right to livelihood resources is non-exclusive. Resources are shared among 

individuals, families and social groups, each of which may have ‘bundles’ of graded rights to the 

same resources within a given area. Such rights are considered inalienable; they cannot be 

transferred, either as gifts or through commercial transactions. Knowledge and resources are 

communally held and although some specialized knowledge may be held exclusively by males, 

females, certain lineage groups, or ritual or specialists, this does not give that group the right to 

privatize the communal heritage. They follow their traditional lifestyle, maintaining strong clan and 

age-group affiliations.  

Members of the community mostly hold their land according to customary law with no individual 

rights of ownership.
88

 This is because they inhabit savannahs and semi-arid plains whose most viable 

economic activity, nomadic pastoralism, demands communal ownership. Each person can access the 

land, but there are clear guidelines governing access and control and the community determines the 

best way to use their land.
89

 

In the case of Folklore, ownership is at three levels; individual, several individuals across various 

communities such as a clan or relations within a clan and the entire community. Folklore is passed on 

from generation to generation largely through oral tales or apprenticeship. An individual may possess 

exceptional knowledge about some aspects of Folklore perhaps having learnt it from some ancestor. 

Such Folklore may be passed to only one person at a time such that within a given generation, only 

one person is vested with the Folklore but nonetheless such a person cannot be referred to as the 

inventor. At the second level, several people may have acquired similar or near similar Folklore from 
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different sources. At the last level of ownership of Folklore is the whole community. This is 

particularly common in the area of handicrafts. In addition, the arts and crafts of different indigenous 

peoples groups dwelling in similar environmental conditions may be similar. Accordingly, in 

contradistinction to the West, property ownership among indigenous peoples is said to be communal 

in nature. 

The Maasai, use customs and taboos to protect Folklore. The systems ensure that certain Folklore is 

not widely known but is still preserved and passed on to the next generation. Specific families or 

persons, such as the olaibon, hold knowledge and practice it. Some forms of Folklore are thus kept in 

the custody of selected few, to the exclusion of all others.
90

 Customary law may even outlaw the sale 

of Folklore. The good thing about customary law is that it is recognized under Kenya’s legal system. 

For this reason, there are dual legal systems, such that civil disputes can either be settled within the 

community or decided in the courts according to local custom.
91

 

Indeed the Courts have held that customary law should not be treated lightly. In the words of Amin J: 

The Learned trial magistrate in my view was in error to hold that the ‘Maasai customary law 

is repugnant to justice and morality’. These are time tested customs and traditions which are 

based on wisdom and experience and are not to be brushed aside lightly however, tempting it 

might be to do so unless it is done for sound reasons which are deliberated and determined 

judicially.
92

 

Folklore has existed for centuries and has remained more or less static over this period. Proper 

authorship cannot be determined because it has been handed down through oral tradition and not 

written text. Even if it were to be found in written texts, it is improbable that a single author can be 

located. Partly because of the difficulty of fitting Folklore  into the western frameworks,  indigenous 
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peoples livelihoods are channeled into technology transfer, foreign direct investment, access to 

Western education and at best, equitable benefit sharing. Little attention is given on how Folklore can 

become beneficial to the source indigenous communities. Although, foreign direct investment, 

technology transfer and education projects are welcome, they end up benefiting other communities 

perceived as more business friendly, more educated and therefore receptive to technology and better 

connected politically. In exchange for these developments, TK is documented and disseminated to 

corporations which use patents, copyrights, trademarks and other forms of intellectual property rights 

to preclude even the source indigenous communities from benefiting from the proceeds of the 

commercialization of their TK. 

The greatest undoing of customary law protection of Folklore is the fact that it relies on norms and 

sanctions to imposes a duty on members of the community to recognize and respect Folklore. Today, 

even among members of the community the fear of norms and sanctions has been greatly eroded by 

modernization, which has caused individual interests to subdue communal interests.  In the case of 

external commercial exploiters, the norms and sanctions have no relevance whatsoever and are 

unlikely to influence behavior. 

1.4.The Conceptualization of the Interplay Between Folklore and IPRs 

Intellectual property refers to creations of the human mind existing in the form of information or 

knowledge that can be incorporated in tangible objects in an unlimited number of copies.
93

 It involves 

the establishment of property protection over intangible things such as ideas, inventions, signs and 

information
94

 and covers their creation, use and exploitation of mental or creative labour.
95
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Intellectual property exists in various formulations
96

 including patents, designs, trademarks, trade 

secrets, domain names, copyrights, neighbouring rights as well as specialized formulations such as 

plant breeders’ rights and TK.
97

 

Several arguments have been advanced in support of the contention that IP law does not protect 

Folklore adequately. As one author explained, the use of a ‘strong property rights model assumes that 

culture is a fragile flower whose integrity must be zealously defended. It seeks to safeguard tradition 

against insults and exploitation when more serious threats arguably arise from indifference, neglect, 

and lack of economic viability.’
98

 Firstly, this is so because the Western conception of property is 

very different from that found among indigenous peoples. As one scholar, put it the concept of 

property is so fragile yet elusive and frequently misused.
99

 The IPRs regime is based on the Western 

concept of allocation of property rights that is in turn borrowed from the Western conception of 

property. Even the international dispute resolution mechanism is based on the Western notion of 

property.
100

 This is no doubt prejudicial to the indigenous peoples conceptions.
101

 The Western notion 

of property is built around the individual while the indigenous notion revolves around a group such as 

the family or community.
102

 IP law therefore does not even conceptualize Folklore accurately.
103

  

Secondly, IPRs ownership is acquired through legal processes involving registration with government 

authorities.
104

 Registration is often difficult, time-consuming and expensive.
105

 In addition, once 

acquired, IPRs must be defended. In defending IPRs, indigenous peoples encounter the same 
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difficulty, delay and expense. The acquisition and defense of IPRs requires access to information, 

sound legal advice and tangible financial resources. It should be remembered that advocates are 

prohibited from charging below the recommended fees
106

 and they cannot therefore give fee rebates 

to the indigenous peoples as this will amount to undercutting.
107

 Even the involvement of Non-

Governmental Organizations offering pro bono legal services to indigenous peoples would not be an 

adequate solution. A case in point is the case of the Mau Mau veterans who, despite the existence of 

pro bono legal services were not compensated for atrocities committed against them by the British 

Government since the beginning of the twentieth century until more than a century later when the 

British firm of Leigh Day intervened. During one of the compensation related cases, the Mau Mau 

Governing Council of Kenya’s application to be enjoined in the cases was declined on the basis that 

the Council has no capacity to sue or be sued since it was not deemed to be a corporate body but 

merely a society registered under the Societies Act.
108

 This case clearly demonstrates the possibility 

that the interaction between indigenous people and modern laws is full of misapprehension. 

In addition, the prosecution of any claim for instance of infringement under IPRs law requires 

evidence.
 109

 For evidence to be relied on as proof of a fact, it must conform to the strict requirements 

of the law
110

 on the burden and standard of proof.
111

 These requirements are beyond the reach of 

indigenous peoples. In addition, the lack of economic self-sufficiency amongst indigenous peoples 

when juxtaposed against the unequal power relations between them and corporations makes the 

situation worse. Indigenous peoples are therefore unable to access the IPRs legal framework in 

pursuit of their rights and if they do, they are continuously disadvantaged by either lack of 
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comprehension of the legal processes due to illiteracy, misinformation or inadequacy of the system to 

redress their rights.
112

 

Thirdly, whereas IPRs protection is majorly economic, the interests of indigenous peoples in Folklore 

go beyond economics. They involve questions of spiritual value, cultural significance as well as 

socio-political importance including the right to self-determination. In addition, among indigenous 

peoples, Folklore is generally shared without any restriction and without commercial gain. Fears 

about over-exploitation of physical resources which make private ownership the most satisfactory 

allocative model, do not apply to Folklore. Instead, the converse is true; the more the people who can 

get access to the works, the better.
113

 Even where the sharing of Folklore is restricted, the holders 

thereof still do not have the right to commercialize it for personal gain. 

This aspect was also revealed during the field study. The Respondents interviewed explained that the 

Maasai traditional handicrafts have cultural significance. Traditionally, the handicrafts were not 

meant for sale. However, due to the changes in the economic fortunes of the community and the 

demand for their handicrafts, the community begun selling their handicrafts. The traditional 

handicraft have so much significance that before a Maasai girl can get married, there is a requirement 

that her suitor must give her parents enough money or other form of property to enable them buy her 

special necklaces for the bride to wear on her wedding day. 

The respondents revealed that intricate handicraft making has been an art form for Maasai women for 

centuries. Traditionally the colours used in the beadwork bore significance. For instance, blue colour 

correlated to the sky and signified God (Enkai). Green colour correlated to the pastures or vegetation 

after rainfall and signified peace. White colour correlated to milk and signified purity. Red colour 

correlated to blood, warriors or danger and signified bravery. Black colour correlated to the rain. 

Orange colour was one of the colours preferred by women. Yellow colour correlated to sunshine as 
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well as fruit. However, today, the designs and colours used in the handicrafts depend on the 

prevailing fashion. Apart from colour, the shape of the handcraft produced bore significance to the 

community. For instance, the bow and multiple stands necklaces were mainly worn by women and 

girls. The bracelets are worn by both men and women while the necklaces and a special arm band are 

worn by women only. There is also a special necklace that is made for the bride. Both the necklaces 

and bracelets can be passed from one person to another or from one generation to the next. 

Fourthly, it is wrong to justify IPRs based on the assumption that indigenous peoples have no 

indigenous way to protect their Folklore. There is a long tradition among indigenous peoples of using 

customary law in the management of resources.
114

 Before the adoption of English law, Kenyan 

communities had their laws in the form of African Customary Law.
115

 This later became one of the 

sources of law in Kenya.
116

 These resource management systems exist even if many of them have 

never been documented or recorded because even in the pre-colonial period, Kenyan communities 

had oral cultures.
117

 As Kenyatta put it  

‘Without note-book or diary to jot down memoranda, the African learns to make an 

impression on his own mind which he can recall whenever it is wanted. Throughout his life, 

he has much to commit to memory, and the vivid way in which stories are told to him and 

their incidents acted out before his eyes helps the child to form an indelible mental picture 

from his early teaching.’
118
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Even as they trivialized many aspects of the local culture, including various art forms, they also 

recorded them and saved some of the artifacts, which now reside in European Museums.
119

 Although 

years of external dislocation and globalization of resource management have eroded many local 

resource governance institutions, some are still in place.
120

 Surprisingly, African Customary Law has 

not been used as a source of law in the case of Folklore. 

Fifthly, dividing Folklore into distinct categories of intellectual, cultural, medicinal and scientific 

does not capture the aspirations of indigenous peoples because they see Folklore as one continuous 

conception without the distinct classes introduced by IPRs. 

Finally, among the indigenous peoples IPRs ignore the social context in which the people live. The 

suggestion that Folklore can become individual property owned by anyone ignores the legal 

capacities that are alive among indigenous peoples. IPRs blur the lines of gender, age, clan, status and 

profession. Among indigenous people women and youth for instance do not own property. The status 

of the Maasai woman in the ownership of property is best told in the words of Ruth Mbonge who said 

that:  

“I was born here and married here. It is true that among the Maasai, a woman is not counted 

as an important person. She is counted just as a shepherd or as a watchman or just as a tool 

which is weak. This is especially so when I look at the side of inheritance, which is one of the 

areas where she is not considered. You know that she is the one who built the boma… but she 

is not considered. … We are shocked as women when we find that the family land was sold a 

long time ago and we don’t know how or where the money went. You will be lucky if you are 

brought something small. But when that happens and you start asking where the money has 

come from because you don’t know what work he does, you are not told at that moment, you 
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will be told the source of the money more than one year after the land was sold. Sometimes, 

you are even told to move out of your home because the land has been sold…”
121

 

This customary form of property ownership has even been recognized in law
122

 and applied to 

intestate succession in areas occupied by the Maasai.
123

 Other aspects of indigenous people include 

polygamy which has a bearing on property relationships.
124

 

Folklore is also the vested in certain clans, or professions such as prophets, seers, medicine men, 

witch doctors, rain makers and magicians or status such as eldership. According to indigenous 

peoples leaving out such cultural undertones from ownership of Folklore, is tantamount to disregard 

for their culture. 

1.5.Justification of the Study 

Although a lot of research has been carried out on IPRs protection in Kenya there are still gaps in the 

protection of Folklore. This study utilizes an ethnographic case study of Maasai women from Kajiado 

County whose struggle to reap the fruits of their Folklore in the face of strong opposition from 

exploitive multinationals is a representation and perhaps a more publicized example of the struggle of 

indigenous peoples. In addition to the daily struggles encountered by the whole community, the 

women have to struggle for recognition of their rights to their Folklore. On top of this, the women 

have to compete with their husbands for access and control of the proceeds from the sale of Folklore. 

The United Nations estimates that there are about 300 million indigenous people in the world 

consisting of about 5, 000 groups found in 70 countries. Many of them are subjected to activities 
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designed for other cultural groups in utter ignorance of their history, knowledge and values.
125

 The 

Maasai are one such group. The conceptualization and protection of their Folklore has been subjected 

to Western Culture and to the cultures of the dominant communities in Kenya.  

Over the past century, the Maasai have been struggling to maintain their traditional pastoral and 

nomadic culture in the face of colonial invasion and the post-colonial regimes.
126

 Their cultural 

livelihood of pastoralism has been diminishing due to increased fragmentation of land and   

deterioration of pastures.  Today, the Maasai also have to contend with the uninhibited exploitation of 

their Folklore and their indigenous image by third parties without any tangible benefit to the 

community. 

1.6.Objectives of the Study 

a. To examine the existing legal framework for the protection of Folklore with a view to finding 

solutions for any inherent gaps. 

b. To investigate the social, economic, cultural and other significance of Folklore among the Maasai 

with a view to understanding how to protect it. 

c. To provide recommendations on the best model of protecting Folklore in Kenya. 

1.7.Hypothesis 

a. Maasai Folklore has great economic value around the world but itis appropriated without the 

community deriving any economic benefit. 

b. Kenyan IPRs law is premised on the Western concept of individual property ownership whereas 

the ownership of Folklore among the Maasai is communal. Consequently, the law has little room 

for the protection of the Folklore. 
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c. There is need for sui generis laws specifically tailored to fit Folklore and which recognize 

communal ownership of property. Such laws would afford adequate protection to the Folklore of 

the Maasai. 

1.8. Research Questions 

1. What is the status of Folklore under the law in Kenya? 

2. What is the status of Folklore in other legal jurisdictions around the world? 

3. What is the best form of protection for Folklore in Kenya?  

1.9. Theoretical Framework: The Place of Human Rights in the Protection of Folklore. 

The most common theoretical foundation to IPRs is the utilitarian approach which posits that 

protection of inventions and creative works through patents, copyrights, trademarks and other similar 

rights provides incentives for creativity and innovation. However, this theory is not properly 

applicable in the Folklore context because in the case of Folklore, protection is sought for knowledge 

that has already been in existence for a long period of time. The knowledge does not depend on the 

protection or any incentive that is granted now or in the future to come into existence. The protection 

of Folklore therefore does not provide any incentive to encourage creative work. This therefore calls 

for a rethink of the theoretical foundation for the protection of Folklore.
127

 

The protection of Folklore aims at ensuring that indigenous peoples can obtain commercial benefits 

deriving from their works. There has been an argument for the protection of Folklore under a human 

rights framework. Arguing for protection from a human rights foundation centralizes the people 

component in the relationship between people, knowledge and property rights. A human rights 

approach allows indigenous peoples’ rights in Folklore control to be considered as one part of the 

larger rights framework. 
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There have been calls for fair distribution of both IPRs and for the proceeds of the expropriation of 

these rights especially to the developing world. These calls have in turn created the need to protect 

Folklore. This protection discourse has benefitted immensely from the recognition granted to cultural 

rights as well as the establishment of a link between trade and IPRs. The link between IPRs and trade 

became more pronounced in the Agreement on Trade-Related Aspects of Intellectual Property Law 

(TRIPS) as well as in the ‘TRIPS plus’ treaties.
128

 

The result is a connection between Folklore and the economic and political rights of indigenous 

people. This has brought the protection of Folklore squarely into the purview of the human rights 

discourse. International law includes instruments such as the Universal Declaration of Human Rights, 

the International Covenant on Civil and Political Rights (ICCPR), the International Labour 

Organization’s (ILO) Convention Number 169 on the rights of Indigenous and Tribal Peoples of 

1989
129

; the United Nation’s Declaration on the Rights of Indigenous Peoples;
130

 the World 

Intellectual Property Organization’s (WIPO) Intergovernmental Committee on Intellectual Property, 

Genetic Resources, Traditional Knowledge and Folklore;
131

 the United Nations’ Sub-Commission on 

the Protection and Promotion of Human Rights
132

 as well as the adoption of the United Nations’ 

Resolution on ‘Intellectual Property and Human Rights’
133

. These instruments not only guarantee 

fundamental rights and freedoms to labor, culture and property but also portray IPRs as human rights 

and may therefore be used in the protection of Folklore.  

In the field of Folklore, the extension of protection is akin to acknowledging the human right to 

culture
134

. The advent of the right to culture can be traced to the International Covenant on Economic, 
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Social and Cultural Rights (ICESCR)
135

; the Universal Declaration on Human Rights (UDHR)
136

; the 

International Convention on the Elimination of All Forms of Racial Discrimination (ICERD)
137

  as 

well as the ICCPR
138

.  

ILO Convention 169, recognizes collectively or the communal element. This is important because the 

transmission, use and protection of Folklore depend on collectivity. 

In addition to the human rights perspective, the link between the culture and economics of indigenous 

peoples is evident. Consequently, the protection of cultural rights and the protection of economic 

rights are inseparable.
139

 In relation to the ICESCR, in 2008, the General Assembly introduced an 

individual and group petition procedure upon alleged violation of human rights.
140

  

A shift in the argument positions indigenous peoples’ rights to control, use and derive benefit from 

indigenous knowledge as fundamental human rights, and therefore treated as part of a human rights 

discourse rather than as part of an IP framework.  This is useful because protecting Folklore outside 

the very contexts which facilitate its   production and transmission is flawed. 

IPRs can also be regarded as human rights. Indeed they are regarded as manifestations of basic 

human rights. In international law, the genesis of the recognition of these basic human rights is the 

UDRH
141

 and the ICESCR.  
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Support for the very communities from which Folklore derive and is sustained is a necessary 

component of any Folklore protection strategy. Support and sustainability mechanisms for indigenous 

cultures include issues of health, housing, land rights, and the capacity for cross-generational transfer 

and transmission of knowledge. While the shift to a human rights discourse offers useful possibilities 

for re-interpreting the issue, the capacity for effecting fundamental changes within the IPR regime is 

minimal. In this sense, indigenous issues start to again be treated as ‘exceptional’ rather than showing 

the problems to lie within the genesis and operation of IPR law itself. Another potential tension 

involves the relationship between individual rights and collective rights. There are the additional and 

pragmatic questions as to what extent nation states take human rights issues seriously, and where and 

how any abuses or violations are to be meaningfully overcome. 

 At the international level, international legal instruments have been crafted to guarantee the full 

range of human rights to indigenous peoples.
142

 Some of these rights have developed to the extent of 

attaining the status of international customary rights.
143

 The move towards a human rights framework 

begun in 1982 when the UN Human Rights Commission (now Human Rights Council) established a 

working Group in Indigenous Populations
144

 Which prepared the Draft Declaration on the Rights of 

Indigenous People.
145

 The Declaration produced changes such as  the creation of the UN Permanent 

Forum on Indigenous Issues; the extension of the mandate of the Special Rapporteur on the Situation 

of Human Rights and Fundamental Freedoms of Indigenous Peoples and the creation of the Expert 

Mechanism on the Rights of Indigenous People.
146
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There has also been increasing recognition of the interrelationship between the natural environment, 

sustainable development and the wellbeing of indigenous people.
147

 The argument is that people with 

a unique relationship with the environment should be able to call upon human rights protection to 

preserve that relationship.
148

 

In the case of the Maasai Folklore, the economic rights stand out because the Folklore has been 

commoditized and commercially traded without the Maasai getting anything in return. The majority 

of the Maasai people rely on pastoralism for sustenance but in recent times, pastoralism has been 

severely affected by climate change
149

 Leading to  extreme weather events such as floods which 

occurred in 1997-8 and 2006, droughts which occurred in 1998- 2000, 2004-05 and 2009..
150

 This has 

in turn been linked to greenhouse gas emissions.
151

 

Droughts turn pasture lands into bare fields as rainfall volumes shrink and water sources dry up.
152

 

Consequently, the Maasai has no option but to rely their Folklore for sustenance for survival. This 
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situation can be contrasted with the situation of non-nomadic communities, whose populations are 

better educated and have far better access to sources business capital, training in entrepreneurial 

skills, formal employment as well as non-rain fed agriculture.  

At the same time, the Maasai are yet to conceptualize the non-tangible intellectual element of 

Folklore as property. To them, the term property is reserved for ‘serious’ items such as land, money 

or livestock. The theory underpinning Folklore must therefore be aligned to the aspirations of the 

indigenous peoples.
153

 

1.8.Literature Review 

In this literature review, I explore a number of themes as set out below. In each of these themes, there 

are gaps identified and which this work shall attempt to fill. 

1.8.1. The Concept of Indigenous Peoples 

Some scholars question the application of the term ‘indigenous peoples’ in Africa. Among them is 

Professor Viljoen who interrogates the application of the concept and suggests that the question of 

determining a claim as indigenous people should not consume anyone’s time or energy or frustrate 

the protection of the rights of indigenous peoples. In his work, he suggests a pragmatic and claims 

based approach.
154

 Another scholar, Bojosi, challenges the applicability and legitimacy of the concept 

of indigenous peoples in an African context. He even rejects the distinction between indigenous 

people and the mainstream society. He rejects the contention that indigenous peoples are 

characteristically attached to land as evident in the case of pastoralist and hunter-gatherer 

communities. In addition, he disputes the narrative that the discourse on indigenous people is a result 
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of the struggle of indigenous peoples in Africa and beyond.
155

 According to another author, Henrard, 

the application of the term minority is not limited to countries that have a majority. For Henrard, what 

determines the status of a group as a minority is its relative position relative to the rest of the 

population of the state.
156

  

This paper adopts the view that indigenous peoples have unique characteristics such as discrimination 

and attachment to land. This view is based on international legal instruments, regional jurisprudence 

and national practice. The paper identifies the validity and relevance of the use of the term 

‘indigenous peoples’ in Africa and uses the criteria of self-determination, cultural rights, non-

discrimination and the rights to land in articulating the case for special Folklore rights for the Maasai. 

The decolonization processes in Africa put state power in the hands of the dominant ethnic groups. 

Some ethnic groups remained closely attached to their Folklore and were reluctant to assimilate and 

embrace Western development paradigms adopted by the dominant groups. It is some of these 

minorities who identify themselves as indigenous peoples today and who demand recognition and 

protection of their fundamental rights in accordance with their culture. Indigenous peoples are 

generally excluded from utilizing available resources due to circumstances such as dire poverty 

levels.
157

 Among the Maasai, habitation of savannahs and semi-arid lands means that their economic 

activity of monadic pastoralism demands that the land is held under communal land tenure.
158

  

For pastoralist communities, the genesis of the continuing damage to the indigenous way of life can 

be traced to the independent state which took on a mission to civilize pastoralists. Pastoralist land was 

perceived as barren wilderness without defined owners and awaiting development through crop 
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irrigation, creation of urban areas for settlement or development of game parks and reserves.
159

 

Accordingly, in the case of the Maasai large tracts of land were converted into game parks such as 

Nairobi National Park, Tsavo National Park, Amboseli National Park, Masai Mara Game Reserve 

and the Mount Kenya National Park. This meant that the Maasai could no longer access the dry 

season water reserves and pastures that were now enclosed by game parks and reserves. The Maasai 

who had lived in harmony with wild animals now had to play second fiddle to wildlife. 

This paper uses the human rights theory to justify the protection of Folklore of the Maasai people. 

1.8.2. Property Rights among Indigenous Peoples 

According to Hugh Collins, the modern idea of human rights, building on natural law theories, 

proclaims that all human beings should be accorded certain fundamental rights by virtue of their 

humanity. Collins further states that human rights are universal and imperative. The human rights 

discourse place the dignity and autonomy of the individual at the core of its framework. It treats 

individuals as ends rather than means to an end. Invocations of human rights can be used to argue for 

conditions of material social justice such as adequate housing, healthcare and food.
160

 

Generally, property rights are said to create legal relations between a person and a thing, between 

persons with respect to things, and between persons without reference to things. In the Western 

conception of property, right bearing entities are only those entities capable of having interests and 

making choices. Only living human beings, non-human persons and certain animals fit this criteria. 

However, some scholars have identified that some African communities regard inanimate entities like 
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dead bodies of ancestors and sacred forests as spiritual and organic entities capable of having 

relationships with human beings.
161

 

In the case of Folklore, it has been said that Folklore has both tangible and intangible aspects and its 

dual forms may appeal to an understanding of property as a right to a thing as well as a bundle of 

rights.
162

 

Some scholars argue that formal codification of property rights in an indigenous setting without 

contextual understanding of the multiple interests in and multiple meanings of land is dangerous.
163

 

According to these scholars, communal land tenure arrangements depart from the Western view of 

land. This has led some scholars to wonder whether there should be an African-based lexicon to 

better define land tenure within an African context and move away from the view that a title deed is 

the hallmark of tenure conferring jurisdiction and exclusive control. 

Indigenous property law is based on customary rules and practices. It is both a juridical system and 

an integrated social system based on the following tenets. First, access to land is a function of 

membership in a specific community. Secondly control and management of land resources is vested 

in the governance organs of the community.   

1.8.3. Indigenous People and Human Rights 

Scho According to Susan Ariel Aaronson and Jamie M Zimmerman it has already been established 

that property rights are among the rights that must be protected for trade to flourish. Aaronson and 

Zimmerman also note that studies indicate that trade policies, agreements and even trade itself can 
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undermine human rights.
164

 A case in point is the IPRs under the TRIPS regime which helped reduce 

no-tariff trade barriers and also helped establish transparency standards but which may undermine 

access to essential medicines to diseases such as Malaria, Ebola and AIDS. 

Dejo Olowu writes on a rights based framework for human development in Africa. He argues that 

effective protection and implementation of economic, social and cultural rights constitute a proper 

pedestal for addressing the plight of the most venerable people in Africa.  He argues that effective 

implementation of economic, social and cultural rights has the potential of promoting social justice 

and creating truly participatory democratic societies.
165

 

 Human rights are embedded in both western documents such as the English Magna Carta, the 

American Declaration of Human Rights as well as in traditional African customs.
166

 The United 

Nations estimates that developing countries lose billions of dollars in royalties annually from the 

unauthorized use of TK.
167

 Indigenous peoples claim to the protection of TK is founded on economic, 

social as well as cultural considerations.
168

 They have a right to the recognition of their creativity as 

well as their contribution to science and art. Indigenous peoples need to be empowered through the 

protection of their Folklore from unauthorized exploitation. 

While I acknowledge the efforts of legal theorists in theorizing the role of IPRs in protecting TK, 

there yet remains their obvious inability to integrate their ideas when intersecting Folklore. While the 

work of these theorists convey genuine concerns about the implications of economic policies on TK, 

they fail to comprehensively articulate the integrative reality based responses to arguments based on 
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political or economic expediency. Proper responses to TK problems, cannot work in isolation but 

must consider interdisciplinary and multidimensional approaches to translate theory into practice. 

Since the twentieth century, there has been an influx of scholastic effort directed towards Folklore.
169

  

In Kenya, the conceptualization of IPR has been adversely affected by the inherited western 

conceptualization of IPR. By casting IPR as rights protecting the holder against interference, western 

scholarship has focused on property rights as negative civil or political rights. However, in Kenya and 

Africa in general, IPR have such major social and economic implications that they are best cast as 

positive economic, social and cultural rights. Indeed, in Africa property is a precondition for a life in 

dignity.
170

 

 Such rights-based approaches encompass, inter alia, civil and political rights as well as economic 

social and cultural rights. The approach works in tandem with international development targets, 

focusing on the twin issues of poverty alleviation and human development. The approach therefore 

considers all human rights to be components of human development as well as platforms for 

achieving it.
171

 

However while many scholars from other parts of the world have done extensive work in defining 

economic, social and cultural rights implementation as an effective platform for development, the 

contribution of Kenyan scholars on the Kenyan context of the subject remains negligible. The genesis 

of this inertia can be traced to the general pre-occupation of Kenyans with post-colonial governance 

conflicts, democratization, transitional justice, reconciliation processes, the ambivalent attitude 
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among many Kenyans that human development is strictly determined by the level of involvement of 

the government in tackling everyday problems while the citizenry watch and wait. 

While this paper appreciates the efforts made in theorizing the impact of economic policies on human 

development, there has been obvious inability to link these ideas with human rights. This work 

therefore seeks to develop a theoretical basis for understanding and analyzing human rights as they 

relate to the challenges of poverty, human deprivation and under development among the Maasai 

community; to evaluate the capacity of existing as well as evolving human rights law standards and 

mechanisms in meeting the challenges of development; to determine how these standards and 

mechanisms can be translated into platforms for effectively addressing the problems of 

underdevelopment and mass deprivation in Africa, defining remedial strategies that will ensure that 

end; and to fill the gap in the existing human rights literature in relation to the implementation of 

economic, social and cultural rights. 

An underlying argument in this work is that economic, social and cultural rights are human rights that 

have a special role to play in the protection of TK. This paper argues that effective protection and 

implementation of economic, social and cultural rights offers the best platform for the protection of 

Folklore. Developments within both the international law and domestic laws herald an emerging 

framework in which indigenous peoples could base their demand for rights protection on 

international human rights law.
172

  

1.9.Limitations of the Study 

Intellectual property law is a rather wide area of law. Although this paper studies intellectual property 

law, it is limited in its coverage in a number of ways. First, the respondents involved in the primary 

data collection were adult Maasai women from Kajiado County. Owing to the size of the area and the 

distances involved, participation was limited further to women from Ngolie Location in Kajiado 
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County. Women were selected as respondents because they are the primary handicraft makers in the 

community. Although both girls and women are involved in making handicraft, only the women were 

selected as respondents. This is because of ethical considerations such as child labour and the 

anticipated difficulty in obtaining parental consent particularly due to low literacy levels. The field 

study involved looking at the impact of the TCEs on the material conditions of the women in totality. 

This involved looking at their living standards, their daily activities and their role in the society. 

Secondly, although the study acknowledges that there are many forms of IPR including patents, 

trademarks, copyrights, trade secrets and geographical indicators, the paper is limited to the study of 

Folklore.  This paper also has a limited scope in terms of the indigenous people covered. Although 

there are 42 separate tribal groupings in Kenya, the paper concentrates on the Maasai community 

only. Although, regard is hard to the fact that the Maasai community lives in both Kenya and 

Tanzania, the focus of this paper is the Maasai living in Kenya. Thirdly, the paper goes further to 

narrow down on the Maasai community of Kajiado County. It does not consider the traditional 

cultural expressions of the Maasai communities living in Narok County, Laikipia County, Nairobi 

County and Transmara County. Fourthly, the study focused on the Maasai community only although 

there are many other communities in Kenya with a rich heritage of TK. This is primarily because the 

collection of data through an ethnographic case study is both time-consuming and expensive. In 

addition to the challenges in data collection, further challenges lie in data analysis which is both 

laborious and time-consuming. The idea of multiple ethnographic case studies was abandoned out of 

a conviction that it would invariably have resulted in a conservative study through comprise on the 

quality of data collection or data analysis thereby diluting the value and credibility of the research 

findings. Finally, although there are many aspects of Folklore that are relevant in a contemporary 

setting, the study is limited to the legal protection of Folklore. 

1.10. Chapter Breakdown 
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Chapter One introduces the research problem by exploring the thematic areas of property, indigenous 

peoples, traditional cultural expressions and intellectual property rights. Chapter Two presents the 

research methodology whose underlying framework is the human rights theory. It shows how this 

methodology guided the fieldwork which involved interviews, focus group discussions and 

observation. It also shows how the human rights framework guided the comparative study done on 

other jurisdictions. Chapter Three highlights the law applicable to Folklore in Kenya and explores the 

practical ways in which this protection is manifested in the IPRs regime. Chapter Four presents the 

argument that the IPRs regime is inadequate in the protection of Folklore. The argument is presented 

in the form of a comparative analysis of the approaches taken by other countries in the protection of 

Folklore. It brings out the lessons from those other countries that can be used to enrich Kenyan law. 

Chapter Five presents the recommend model of sui generis laws and initiatives for protection of 

Folklore.  Chapter Six is the concluding chapter. It wraps up the entire discussion and shows the 

capacity of this research to influence the law.  
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CHAPTER TWO 

RESEARCH METHODOLOGY 

2.0.Introduction 

The research questions that this paper set out to answer are first, what is the status of Folklore under 

the law in Kenya?   Secondly, what is the status of Folklore in other jurisdictions around the world? , 

and thirdly, what is the best form of protection for Folklore in Kenya?   To answer these questions the 

paper used both primary and secondary data within a human rights approach.  To obtain primary data, 

I conducted an ethnographic case study
173

 with the aim of interacting more closely with TCE in its 

cultural context. The primary methods used are observation, interviewing and focus group 

discussions. To obtain secondary data, I conducted a comparative study of the other methods used to 

protect Folklore. The comparative study looks at the legal frameworks adopted in several 

jurisdictions where success has been registered in the protection of Folklore. 

2.1.Research Design 

In conducting the research, a combination of interviews, focus group discussions and interviewer 

observations were used to obtain qualitative information. In the case of the interviews, the questions 

used were open ended questions. Open-ended questions were selected because they stimulate free 

thought and enable an interviewer to probe the respondents’ memories, solicit suggestions and clarify 

positions. Face-to-face interviews were used because of its reputation for high response  rates And  

capability of obtaining further clarification and elaboration of questions and responses. The focus 

group discussions and interviews were used to obtain qualitative research.  

2.1.1. Why the Maasai in Kajiado County? 

The term ‘indigenous people’ refers to groups of people who descended from the original or longtime 

inhabitants of lands now dominated by other groups.  The term also refers to people who, having a 
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historical continuity with pre-invasion and pre-colonial societies that developed on their territories, 

consider themselves distinct from those other societies. They form non-dominant sectors of society 

and are determined to preserve, develop and transmit their ancestral territories and their ethnic 

identity to future generations as the basis for their continued existence according to their own cultural 

patterns, social institutions and legal systems. The term in the plural recognizes their diversity in 

terms of language, region, history, culture, ethnic identity. Their TK is an integral part of their being 

and identity but generally, they emerged as a product of the diffusion of colonialism.  

The Constitution of Kenya recognizes indigenous peoples. It defines a marginalized community as: 

‘(a) a community that, because of its relatively small population or for any other reason, has 

been unable to fully participate in the integrated social and economic life of Kenya as a 

whole; (b) a traditional community that, out of a need or desire to preserve its unique culture 

and identity from assimilation, has remained outside the integrated social and economic life of 

Kenya as a whole; (c) an indigenous community that has retained and maintained a traditional 

lifestyle and livelihood based on a hunter or gatherer economy; and (d) pastoral persons and 

communities, whether they are (i) nomadic; or (ii) a settled community that, because of its 

relative geographic isolation, has experienced only marginal participation in the integrated 

social and economic life of Kenya as a whole.’  

From all the above definitions, the key traits of indigenous peoples include ‘non-dominance, or 

marginalization’, ‘cultural distinctiveness’ and ‘attachment to land’.  

In Kenya, most ethnic groups prefer to be referred to as ‘tribes’ or ‘ethnic groups’.  Questions 

therefore arise on the conceptual and strategic suitability of the application of the concept of 

indigenous peoples. However, using traits such as ‘non-dominance’, ‘marginalization’, ‘cultural 

distinctiveness’ and ‘attachment to land’, it is possible to narrow down on the ‘indigenous peoples’ of 
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Kenya. Additional questions arise about whether the rights of indigenous peoples ought to be 

protected apart from the rights of all the other ethnic groups because this amounts to discrimination.  

The easiest way to determine the indigenous peoples of Kenya, is to first eliminate the non-

indigenous groups.  In the colonial period, those people groups who were cultivators and adopted 

sedentary agriculture took up commercial crop production and in post-colonial Kenya they became 

the mainstream population.  They include the Luhya, Luo, Kisii, Kuria, Kalenjin, Meru, Kikuyu, 

Embu and Mbeere. Conversely, the only communities that can be considered as indigenous peoples 

are the hunter and gatherer communities such as the Ogiek, Sengwer, Yaaku, Waata, El Molo, Aweri 

(Boni) Malakote, Wagoshi and Sanye and the predominantly nomadic pastoral communities who 

inhabit the arid and semi-arid areas such as the Maasai, Samburu, Turkana, Pokot, Borana, Rendille, 

Ilchamus, Gabra, Pokot, Endorois and Somali.
174

  

In the case of the Maasai they are viewed as indigenous because they lost land to European settlers 

and because they depend on natural resources for their livelihood and depend heavily on cultural, 

human and social assets including Folklore, traditional systems and institutions.
175

 The Maasai live in 

Southern Kenya and Northern Tanzania.  

The field study was conducted in at Ngoile Location, Kajiado County in Southern Kenya. The area 

was selected firstly, because the predominant  community in the area is the Maasai community and 

secondly because  the local community  relies solely on Folklore and pastoralism.  Kajiado County is 

a semi-arid area with a relatively hot climate, low humidity and receives little rainfall in any given 
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year. It is therefore not suitable for crop farming.
176

 The study is based on the lives of several women 

who make Maasai traditional handicraft as their primary means of livelihood.  

2.1.2. Why the Women as Respondents? 

Discussions with local elders of the community revealed that women do most of the work in the 

homestead including household chores, building the family home, taking care of the family livestock 

and engaging in income generation activities. Land is the main resource in the in the community. The 

community practices pastoralism with ‘open-access to common grazing fields. The society is highly 

patrilineal and consequently land is owned by men and is passed from one generation to another 

through the male heirs. The women do not own any major resource. This provided the perfect set up 

to obtain the data required from a human rights perspective. The situation remains as described in one 

report:
177

‘the right of women whether wives or daughters, to share in the inheritance are either very 

limited or non-existence.’
178

 In addition, even where both women and men can own property, women 

have not been supported sufficiently through the creation of sound financial and credit facilities to 

acquire property. The denial of human rights impacts more on women than men because men are 

themselves instrumental in negating women’s human rights.
179

  

Indeed, it has been observed that the practices of patriarchal cultures are with regard to the treatment 

of women, necessarily contrary to the modern human rights doctrine.
180

 Many of the practices 

defended in the name of culture that impinge on human rights are gender specific, they promote the 

preservation of patriarchy at the expense of women’s rights. These include Female Genital Mutilation 

(FGM), forced marriages, child betrothal, the dowry system and allowing the husband control over all 
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resources.
181

 In the community under study, the threat of FGM is real. The effects of FGM such as 

increased risk of life-threatening bleeding, significant childbirth complications and greater risk of 

newborn baby deaths
182

 are evident. 

2.1.3. Interview Technique 

The choice of women as interviewees was made because it is women who are primarily responsible 

for the making of Maasai handicrafts. They are therefore better placed to provide information 

relevant to traditional knowledge. In addition, among the Maasai, it is women who take charge of the 

daily running of the homestead, they are therefore well placed to provide information about their 

homesteads.  

2.1.4. Research Population 

The Respondent women were selected from a non-proportional sample of the Maasai community in 

Kajiado County. The writer observed the Woman making of traditional handcraft and interviewed 

four of them; Respondent 1, Respondent 2, Respondent 3 and Respondent 4.through the help of a 

translator. They make handicrafts for sale.  

The women were taken from a sample drawn using a non-probability design. This nonprobability 

sampling design was found appropriate to this study for two reasons. First, although Maasai women 

were primarily involved in handicraft making, not every woman in the community is involved. The 

specific number of women involved in the trade is not readily known, thus making it impossible to 

generate a random sample.
 
The unknown number of women makes irrelevant the issue of whether or 

not the sample is big enough and representative. A non-probability sample design allowed the 

inclusion of any eligible, identified, and cooperative women. 
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Second, a non-probability design was appropriate because the interviews were a search for 

interpretation of the findings from library and online research. This approach ensured that interviews 

focused only on providing in-depth information. This flexible approach enabled the emergence of 

new issues that the study did not, on the onset, seek to explore. The purpose of interviews and focus 

group discussions was therefore to juxtapose their views with those already identified in written 

works. 

The goal was to observe women who were directly involved in the handcraft making. This goal was 

achieved through the use of purposeful sampling.. 

2.1.5. Choice of an Interpreter 

Since the Respondents only spoke the Maa language which the researcher did not understand, an 

interpreter, helped to bridge the communication gap. The interpreter is a not a native Maasai but she 

has lived in the area since 1993. She is a fluent speaker of Maa as well as English and Kiswahili. She 

runs a business at a Trading Center along the Nairobi-Namanga Highway.  

. She helped out with the language barriers as well as with cultural interpretation thus enabling me to 

be sensitive to the respondent’s culture. She was selected as the translator and field guide due to her 

business interactions with the local community seem to have created a good rapport with members of 

the community. Her presence reassured the interviewees as they recognized her as a trustworthy 

person. She also gave validity to the process because although she is from a different ethnic 

community, she spoke the Maa language and understood the Maasai culture. 

2.1.6. Observation of the Respondents as a Method of Data Collection 

The research is based on a field study conducted on the Maasai in Kajiado County. The community 

was studied through the lens of a human rights approach. The writer observed various phenomena to 

support the ethnographical accounts. During observation, the author observed the standards of living, 
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the material conditions of life, the status of the women and so on. The library and online research 

considered articles and books on Folklore as well as the Constitution of Kenya, Acts of Parliament, 

government policies and International legal instruments. 

The four respondents are members of the Purko clan. The researcher first observed them as they 

engaged in laborious task of making various kinds of beaded handicrafts. The handcrafts made are 

bracelets, arm bands, necklaces, headbands, belts, and bead adorned dresses. The handicrafts are their 

main source of livelihood. They sell them to brokers who visit the area and who in turn market their 

handicrafts in the towns and cities. One of the Respondents is a widow while the others are married 

women. The first three respondents take care of their respective family’s goats and cows alongside 

making handicrafts for sale.  The fourth respondent runs a green grocery stand the local Trading 

Center and in between customers uses her time to make handicraft. 

2.2.Secondary Data 

The basic methodology of this study was a review of published ethnographies detailing Folklore. In 

order to focus on the research questions posed in this study, the focus is on ethnographic literature 

that recognizes Foklore as 'property’ or ‘intangible property’.  

2.3.The ethical considerations taken into account in the course of this research include:  

1. Upholding values such as respect and honesty  

This was achieved through a combination of methods. First it involved advising the people 

involved of the purpose, goals, and timeframe of the research, the data-gathering techniques, the 

positive and negative implications, and impacts of the research. Secondly, it also involved 

learning about their culture such as the way women have to bow before older men and let the man 

touch their head as a form of greeting. This ensured that that the observance of such practices was 

upheld.  

2. Obtaining informed consent 
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To conduct the research and at the higher level, I applied for a research permit from the National 

Commission for Science, Technology and Innovation. At the local level, I sought the consent of 

the Chief of Ngoile location where the research was conducted. To speak to the women, 

participating in the study, the researcher obtained the consent of the village elders. Finally, the 

researcher obtained the consent of the individual women who were to be interviewed. The 

consent of the women was also sought and obtained before their participation in the in the focus 

group discussion.  

3. Guarantee confidentiality of surveys and sensitive material 

To guarantee confidentiality and protect the identity of the participants, all the names of the 

interviewees and focus group discussants have been changed. The exact geographical location of 

the field study was also changed to protect the identity of the participants.  

4. Incentive to participate 

All the Respondents participated voluntarily and provided information willingly. There was no 

incentive whatsoever for them to participate in the study. The interpreter agreed to assist in the 

interpretation for a fee of Kshs. 500. However, at the end of the interview, the interpreter declined 

to receive her pay unless the respondents were paid too. She explained that they had all left their 

domestic chores and economic activities unattended. In the end, I ended up paying each 

respondent Kshs. 300 and the interpreter Kshs. 500. 

2.4.Data Analysis and Interpretation 

Although the women have not been exposed to the economic connotations of their traditional 

knowledge at the national, regional and international levels, they were however, very conversant with 

all the relevant issues at the local level. They were all very conversant either with traditions of their 

community and with the traditional knowledge protection at the local level. They were involved in 

handicraft making as a source of livelihood. They were also involved in the promotion of traditional 
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knowledge through teaching younger women how to make handicrafts. The primary handicraft made 

by all the women consists of various ornaments decorated with beads.  
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CHAPTER THREE 

FOLKLORE  IN THE CONTEXT OF INTELLECTUAL PROPERTY LAW 

3.0.Introduction 

Folklore is now appreciated outside its epistemic and geographic confines.
183

 It has even been 

accorded IPRs protection. This protection is two-fold: defensive protection and positive protection.
184

 

Whereas the latter involves the creation of positive rights which empower the holder to protect it, the 

former involves the adoption of legal or regulatory measures to ensure that the rights are not acquired 

by unauthorized persons or organizations.
185

  

There are a number of positive outcomes from the use of IPRs law to protect Folklore. To begin with, 

it means that Folklore is protected within a wider area of the national boundaries instead of the 

limited jurisdictional confines of the Maasai customary law.  Secondly, the criminal system supplants 

the role of norms and sanctions with stronger deterrence than customary law. Thirdly, the Maasai 

gain greater control over the use of their Folklore with a possibility of obtaining civil law remedies 

such as damages and injunctions against commercial exploiters. 

However, challenges abound in the attempt to protect Folklore under IPRs law. Some of these 

challenges include the challenge of appropriate categorization, the problems encountered in 

conceptualizing Folklore within the common constructs of IPRs law including individual ownership, 

originality, limited duration of protection, need for fixation to protect, inventiveness and uniqueness. 

3.1.Folklore  and the Constitution 

Under the Constitution of Kenya, IPRs are regulated by the national government.
186

 The Constitution 

is full of provisions which if put into practice would adequately protect Folklore.
187

 To begin with, it 

                                                           
183

 Oguamanam (n 61) 5. 
184

 William Cornish and David Llewelyn, Intellectual Property: Patents, Copyright, Trade Marks and Allied Rights (6th 

edn, Sweet & Maxwell 2007) 32. 
185

 Graham Dutfield, ‘Legal and Economic Aspects of Traditional Knowledge’ in Keith E. Maskus and Jerome H. 

Reichman, (eds) International Public Goods and Transfer of Technology, (CUP 2005) 495. 
186

 Constitution of Kenya, FOURTH SCHEDULE. 



50 
 

elevates IP to the same level as property in land and affords them similar treatment. The basis for 

property ownership is article 40(1) which provides that ‘…every person has the right, either 

individually or in association with others, to acquire and own property (a) of any description and (b) 

in any part of Kenya.’  In addition, the Constitution enjoins the state to support, promote and protect 

the IPRs of the people of Kenya.
188

 

The Constitution requires Parliament to enact legislation ensuring that investments in property benefit 

local communities. The Constitution ‘… recognizes culture as the foundation of the nation and as the 

cumulative civilization of the Kenyan people and nation.’  Accordingly, the state is enjoined to:- ‘(a) 

Promote all forms of national and cultural expression through literature, the arts, traditional 

celebrations, science, communication, information, mass media, publications, libraries and other 

cultural heritage; (b) Recognize the role of science and indigenous technologies in the development 

of the nation; and (c) Promote the intellectual property rights of the people of Kenya.’
189

 

Article 44 further provides that ‘every person has the right to use the language, and to participate in 

the cultural life, of the person’s choice.  In addition, ‘a person belonging to a cultural or linguistic 

community has the right, with other members of that community- (a) to enjoy the person’s culture 

and use the person’s language; or (b) to form, join and maintain cultural and linguistic associations 

and other organs of civil society.  In the same breath, Parliament is required to enact legislation to 

ensure that communities receive compensation or royalties for the use of their cultures and cultural 

heritage.’
190
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Article 69(1) enjoins the state to ‘(a) ensure sustainable exploitation, utilization, management and 

conservation of the environment and natural resources, and ensure the equitable sharing of the 

accruing benefits; (b)… ; and (c) protect and enhance intellectual property in, and indigenous 

knowledge of, biodiversity and the genetic resources of the communities.’
191

Despite the elaborate 

provisions outlined above, the description of Folklore in the Constitution suffers from a definitional 

deficiency.  For instance, there is uncertainty on to the size of the social grouping required to confer 

Folklore status on a work. This problem arises because tribes, clans, families and lineages groups 

lack clear-cut boundaries and so some Folklore may be shared by several groups from a certain 

region. There is also need to elaborate on how widespread a cultural practice must be to constitute 

Folklore. There need for clarity on whether modifications to a pre-existing cultural practice could be 

regarded as a new work, thereby providing the persons responsible for the modifications with IPRs. 

3.2.Folklore and Patent Law 

A patent is a legal certificate that gives an inventor exclusive rights to prevent others from producing, 

using, selling, or importing the invention for a fixed period.
192

 Patents can be bought, sold, hired, or 

licensed.
193

 To qualify for patent protection, an invention must be useful
194

, novel
195

 and non-

obvious
196

. 

To obtain the patent, indigenous peoples would have to prove novelty by convincing the patent 

examiners that they are the only people with the knowledge. In addition, indigenous peoples can also 

rely on defensive registration where they file an application not because they intend to make use of 

the patent but so as to ensure that no one else can obtain one. To do this they only need to make a 
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‘defensive publication’ through publication of a thorough description of how to practice the 

invention. The downside of all this is that proving novelty may be either too difficult or incompatible 

with the indigenous peoples’ practice of sharing knowledge openly. In addition, indigenous peoples 

must also acquire legal personality through incorporation or apply for patenting as individual persons. 

Another major challenge for indigenous peoples is that the process of acquiring a patent, which 

includes drafting the patent, payments for filing, filing the application, examination of the patent, and 

the grant of the patent, is expensive and time-consuming.
197

 

A critical review shows that it is not possible to protect TK under patent law. The ‘new’, ‘inventive 

step’ and ‘capable of industrial application’ requirements are deemed to be synonymous with the 

terms ‘non-obvious’ and ‘useful’ respectively. Folklore fails the test for patentability on the ‘new’ 

and the ‘inventive step’ standards. On the ‘new’ standard, they will fail because by its very nature 

Folklore has existed for a long period of time among the Maasai people although it may be new to the 

rest of the world. In addition, patent law requires that ‘a patent applicant discloses sufficient and clear 

information regarding the invention to allow another person ‘skilled in the art’ to reproduce it. 

However, this also renders patent law inappropriate to protect traditional cultural expressions because 

it would erode the rights of the Maasai people because it would make the Maasai handicrafts easily 

available to commercial entities. 

Finally, corporations can also obtain patents based on Folklore. In such a case, it may be difficult for 

indigenous peoples to discover such a registration. Even where they find out, instituting legal action 

can be very expensive. Unlike corporations which have patent lawyers and sufficient financial muscle 

to mount an effective legal challenge, indigenous peoples have neither resources nor legal 

representation. Even if the people were to find the wherewithal to go to court, the corporation would 
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still be able to distinguish before court that its product, use or process is sufficiently different from 

the original to constitute an invention. 

In other cases the since patent applications are publicized, the risk of the indigenous people 

challenging a patent application may cause corporations to compensate indigenous peoples in 

advance so as to avoid an expensive legal processes, negative publicity or rejection of their 

application. 

3.3. Folklore and Copyright Law 

Copyright are governed by the Copyright Act.
198

 Copyright gives authors legal protection for the 

following types of work: literary works, dramatic and musical works; artistic works and works of 

applied art such as paintings, ceramics, carvings; photographic works; motion pictures and sound 

recordings as well as computer programs and databases.
199

  

The key provision in the Copyright Act with regard to Folklores is Section 49(d). The section 

provides that the Minister may make regulations to ‘authorise and prescribe the terms and conditions 

governing any specified use of folklore, except by a national public entity for non-commercial 

purposes, or the importation of any work made abroad which embodies folklore.’  The import of this 

provision is that any person who wishes to use Folklore for commercial purposes requires permission 

from the Attorney General.  

Indigenous peoples can use copyrights to protect traditional paintings, sculptures and designs as 

artistic works, dances as dramatic works, folktales as literary works and folk songs as musical works. 

This can be justified on account of the similarities between Folklore and the categories of works 

protected under copyright law. 

However, even the use of copyrights to protect Folklore faces challenges. First copyrights are 

assigned to individuals or companies and not to amorphous groups such as indigenous peoples. 
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Secondly, whereas the law of copyright does not protect ideas but the expression of ideas indigenous 

groups, a lot of Folklore is  not fixated in any form but is passed on orally from generation to 

generation. This makes it ineligible for copyright protection.
200

 

3.4. Folklore and Trademark Law 

A trademark is a distinctive design, word, or series of words, used as a marketing tool that to support 

a one’s claim that their products are ‘authentic’ or ‘distinctive’ from those of other traders.
201

 

Handicrafts and artworks can be protected using trademarks. This might encourage people to buy 

goods bearing such trademarks, perhaps at higher prices because of their authenticity. The use of 

trademarks may also deter imitators due to the risk of legal action. In addition, the sale of 

reproductions passed off as genuine indigenous peoples handicrafts would be actionable for passing 

off.
202

 Trademarks can help indigenous peoples to commercialize their Folklore and also support 

claims based on ‘unfair competition’.
203

  

However, they would still be inappropriate
204

. Indigenous peoples are increasingly grappling with 

third-party use of marks bearing whole or partial indigenous names, terms, signs, symbols or other 

insignia in relation to such third-party’s products or services. Such third-party practices raise issues of 

ownership, authorization, attribution and exploitation. In such cases, indigenous peoples are often 

uncertain of their rights and entitlements especially in relation to concepts such as free prior and 

informed consent, benefit–sharing or the availability of legal remedies. In some cases, the indigenous 

                                                           
200

 See generally, Lionel bently, et al, Copyright and Piracy: An Interdisciplinary Critique, (Cambridge University Press, 

2010). 
201

 See, Trade Marks Act Chapter 506, Laws of Kenya. 
202

 Thomas Letangule, An Analysis of Indigenous People’s Rights under Kenyan Law, (University of Nairobi, 

Unpublished LLM Dissertation 2012). 
203

 Paris Convention for the Protection of Industrial Property, as last revised at the Stockholm Revision Conference, July 

14, 1967, 21 U.S.T. 1583; 828 U.N.T.S. 303. 
204

 See generally on trademarks, John Cross et al, Global Issues in Intellectual Property Law, (Thompson Reuters 2010) 

162. 



55 
 

peoples may even be oblivious to the use and registration by third parties of trademarks bearing their 

traditional terms and insignia.
205

 

The major problem arises because trademark registration is granted on a first-to-register basis. 

Additionally, trademark laws do not prohibit registration of indigenous names or symbols as 

trademarks and neither do they require applicants for registration to submit proof of the prior 

informed consent of the indigenous peoples groups involved. Upon registration, there is no 

requirement for benefit-sharing between the third-party right holder and the source indigenous 

peoples. Accordingly, the third parties obtain the rights at the expense and to the detriment of the 

indigenous peoples. Indigenous peoples are only concerned about how best to use their Folklore as 

differentiation tools in the marketplace, how to prevent misappropriation and misuse as well as how 

to preserve and safeguard their Folklore. 

3.5.Folklore and Industrial Designs Law 

Industrial designs are defined as the ornamental or aesthetic aspect of a useful article. An industrial 

design may consist of the shape, pattern, or colour of the article such as a pattern on an article of 

clothing or pottery.
206

 The designs must be original and reproducible by industrial means.
207

 Like 

trademarks, registering a design is cheaper and less time-consuming than applying for a patent. It also 

gives owners the right to take legal action against infringers. 

3.6.Folklore and Geographic Indications Law 
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Geographic indications identify a product as originating in a region or locality where a given quality, 

reputation or other characteristic of the good is essentially attributable to its geographical origin.
208

 

One type of geographical indication is the appellation of origin.
209

  

Geographical indications can be used to protect Folklore. This would require that indigenous peoples 

set up their own appellations of origin or certification-issuing entities. 

3.7.Folklore and International instruments  

Kenya is a party to several international and regional treaties, conventions and protocols that protect 

IPR such as patents, copyrights, trademarks, industrial designs, utility models, geographical 

indications, trade secrets, plant breeders’ rights and TK. This section examines some of the 

instruments that have a bearing on the protection of TK in Kenya. 

a. The Paris Convention for the Protection of Industrial Property (1883) 

The Paris Convention was the first major treaty designed for the international protection of 

intellectual creations in the form of industrial property rights, including inventions (patents), 

trademarks, industrial designs, geographical indications and certification marks. Under the Paris 

Convention it is envisaged that protection can be granted to collectively owned marks as collective 

marks. To qualify for protection, the Maasai would have to form groups and apply for protection as 

groups. This can be facilitated the by the registration of Folklore as trademarks, utility models, 

industrial designs, service marks and indicators of source or appellations of origin. 

b. UN Declaration of the Rights of Indigenous Peoples (2007) 

This declaration emphasises the rights of indigenous peoples in relation to the maintenance and 

strengthening of their own institutions, cultures and traditions, and their rights to pursue their 

development in keeping with their own needs and aspirations, including through documentation 

systems. 
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c. Convention Concerning Indigenous and Tribal Peoples in Independent Countries 

(Convention 169 of 1989) 

The International Labour Organization (ILO) was arguably the first United Nations organization to 

address TK. As far back  as in 1957, the ILO adopted the Convention Concerning the Protection and 

Integration of Indigenous Peoples and other Tribal and Semi-Tribal Populations in Independent 

Countries (Convention 107).
210

 In 1989, Convention 107 was revised into Convention 169.  The 

Convention obligates state parties to develop measures of promoting full realization of the social, 

economic and cultural rights of indigenous peoples. The provisions of the Convention have been 

interpreted as providing protection of TK. 

d. Earth Summit
211

 

In 1992, one of the principles of the Rio Declaration on the Environment and Development which 

emerged from the United Nations Conference on the Environment and Development (Earth Summit) 

in Rio de Janeiro provided for the strengthening of the institutions of indigenous peoples. However, it 

did not explicitly address the question of intellectual property protection of TK. Agenda 21, which 

was adopted by over 160 states as the summit, dedicates an entire chapter to indigenous peoples and 

makes a raft of recommendations on the protection of their rights. 
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CHAPTER FOUR 

COMPARATIVE JURISPRUDENCE ON THE PROTECTION OF FOLKLORE 

4.0. Introduction 

In Chapter three, I have already highlighted the inadequacies of IPRs law in the protection of 

Folklore. The purpose of the analysis in this chapter is to identify the best practices from around the 

world and their applicability in Kenya. The application of best practice must however be done within 

the context of the human rights framework. 

Since, many of the emerging issues cut across different areas of law, the need for comprehensive 

protection cannot be met by one piece of legislation or other one-size fits all solution. However, any 

solution must be both accessible to the indigenous peoples and appropriate to the context. This 

section therefore looks at various ways used around the world in the protection of Folklore and 

proposes on the most appropriate protection mechanism. 

4.1.Problematizing the International Dimensions of Maasai Folklore 

Around the world, the Maasai peoples are one of the worlds’ most recognized indigenous peoples’ 

groups. Their handicrafts make the Maasai image iconic. This can be illustrated by one author’s 

description of a Maasai moran: 

He is wearing almost no clothes –just a short loincloth – but lots of jewelry. On his forehead 

is a large mother-of-pearl button with lots of little bright pearls, the whole thing is glittering. 

His long red hair has been plaited into thin braids, and his face is painted with symbols that 

extend right down onto his chest beneath two long necklaces of coloured pearls. On each 

wrist he wears several bracelets.
212

 

Many of the Maasai’s distinct cultural elements can regarded as part of their intellectual property. As 

a result, the Maasai name and image are used by for commercial gain by hundreds of companies. The 
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downside of this is that it takes a shorter period of time for commercial entities to make Maasai look 

alike handicraft which are sold at prices that dwarf the prices of authentic Maasai handicraft. 

In addition, the Maasai name is also appropriated for commercial gain to market goods and services 

that have no relation to the Maasai. For instance, Land Rover created the Land Rover Maasai Mara 

limited edition,
213

 Omega Automotive Limited created a range of accessories and parts named Masai 

for the Land Rover Defender, and registered it as a trade mark. The accessories and parts include 

windows, roof racks, lights, spare wheel carriers, seat covers, steps, lamp guards, mirrors, tree sliders, 

bumpers among others.
214

 

Masai Canada Limited pioneered the Masai Barefoot Technology (MBT) which comprises of a range 

of trainers. .
215

 They have Patents and trademarks registered on the MBT.
216

 MBT was inspired by the 

walking posture of Maasai morans. High-end fashion house Louis Vuitton has an entire line called 

the Masai collection which includes stoles, scarves, rugs, beach towels, hats, shoes, belts, handbags 

and duffle bags.
217

 Calvin Klein, another high-end fashion house has hundreds of products ranging 

from shoes to bedding, jewelry, and entire men’s clothing lines under the name Maasai or Masai. 

Italian pen maker Delta introduced a Masai pen as part of its ‘indigenous people, luxury line.
218

 Jean 

Pierre Levine also produced a pen named Masai.
219

  

In using the Maasai name, they ride on the association with the Maasai culture without the express 

permission from the Maasai people. The real Maasai receive no income from the use of their name 
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and cultural association.
220

There is therefore need for the Maasai to regain control over their iconic 

brand, to ensure greater respect is accorded to their culture, able to grant permission for culturally 

acceptable commercial use and to return sustainable income to the Maasai people.
221

 Another 

important goal is to empower the Maasai community with resources to teach the culture to new 

generations and exercise long-term management of the cultural brand. The Maasai deserve to receive 

licensing revenue, just as western companies would legally require licensing revenue associated with 

licensing the use of their brand. As is well documented, the intangible brand value of a retail product 

in developed country markets is often worth more than the physical value of a product. 

4.2.Certification and Labeling 

In Australia, indigenous peoples use certification marks or labels on their products.
222

 However, the 

Australian certification system failed for a number of reasons including difficulties in defining 

‘authenticity’ and insufficient funding of the system’s administration.
223

 

In New Zealand, the ‘toi iho’ is a Maori trademark designed to promote and sell authentic Maori arts 

and crafts.
224

 Labelling is done by the indigenous peoples themselves to show authenticity of 

products. On the other hand, certification requires authentication by an independent organization. 

Both certification and labelling can help buyers distinguish between counterfeit and genuine 

indigenous products. They can also form the basis of legal action by indigenous peoples against 
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imitators. They require buyers to be enlightened about specific marks and labels as indicators of 

originality and authenticity. 

However, even labelling and certification marks have disadvantages. First, they require infrastructure 

and administration to be effective. This can be fairly expensive and in the case of the Maasai, the cost 

can be a barrier to the adoption of marks and labels. Secondly, certification and labeling cannot stop 

counterfeiting. They only enable customers to differentiate between products. Thirdly, as some 

indigenous women in Indonesia found out, it is not appropriate in every circumstance. In their case, 

labeling had been promoted as a way of protecting their crafts. They created large identifiable labels 

into their works but this significantly altered its aesthetic appeal and their works became 

unmarketable. 

4.3.Moral rights 

Moral rights are recognized in civil law jurisdictions in addition to copyright rights.
225

 They derive 

from the French droits d’auteur or rights of the author.
226

 They include the right of attribution, the 

right to have one’s work published anonymously and the right to the integrity of one’s work (not to 

have the work altered, distorted or mutilated). They are inalienable and cannot be transferred except 

through an agreement.  

Distinct from any kind of economic right, moral rights directly address the relationship between the 

creators and their work. They have been suggestions as an effective means for protecting indigenous 

peoples’ rights in works that utilize or derive from Folklore. This would address indigenous peoples 

concern about limited acknowledgement or attribution to works originating from TK. This addresses 

concerns such as where sacred images are transferred onto fabrics in ways that distort and denigrate 

their significance to indigenous people. 
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Unfortunately, for moral rights would be difficult to enforce in the case of Folklore because they 

suffer from the same limitations as other forms of IPRs law. First, moral rights only protect the rights 

of individuals not of communities or collectives. Secondly, they are ineffective unless an indigenous 

work is recognized as legitimate copyright subject matter. Thirdly, sound recordings are excluded 

from moral rights protection. This is poses a challenge because with oral cultural transmission and 

low literacy levels, significant amounts of Folklore have been recorded and exist as sound recordings.  

Fourthly, moral rights are granted for a defined period of time and become subject to termination 

after expiration of the definite period.  As a result, under a moral rights regime, it would be difficult 

to establish a claim of community harm in connection with the unauthorized use of Folklore that has 

been handed down from one generation to another. 

4.4.Confidential information and Trade Secrets 

The law of trade secrets can be applied to Folklore with special spiritual significance and which is 

only been revealed to a few select members of the community. This is illustrated by two Australian 

cases relating to the publication of the book Nomads of the Desert by Charles Mountford.
227

 The 

book contained secret ceremonial information of the Pitjantjatjara people. In the first case, the Court 

granted an injunction in favour of the Pitjantjatjara, Yankuntjatjara and Ngaanyatjara peoples.
228

 

The Court also held that disclosure of the information had serious and potentially dangerous 

consequences for community social structures.
229

 The second case related more specifically to the 

viewing and selling of Mountford’s slides. The Court granted property in, and ownership of the slides 

to the peoples. 

Confidential information or trade secrets hold important possibilities for the protection of Folklore. 

This is especially the case for sacred information. To qualify for trade secret protection, information 
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must have commercial value, provide competitive advantage, be known to a few people only and 

there should be efforts such as confidentiality agreements to prevent disclosure. Under the law it is 

illegal to take such information without consent but there is no obligation in the case of independent 

discovery by proper means, accidental or actual disclosure, or by reverse engineering. Some Folklore 

can be protected as trade secrets.  

The disadvantage is that any knowledge that is already shared to all members of a community would 

not qualify for protection as a trade secret. Most Folklore would therefore not qualify unless they are 

held exclusively by a limited number of people. Secondly, there may be difficulties in satisfying the 

key elements that constitute a breach of confidence claim (especially the conditions set out in the 

TRIPS agreement). To constitute misappropriation of trade secrets in this context, it must be shown 

that the particular piece of Folklore is a trade secret and that the exploiter knew or had reason to 

know it was transferred improperly. In such a case, if the Folklore is sold openly, it would be difficult 

to prove the necessary state of mind of the exploiter. 

4.5.Protocols 

Protocols have been adopted and are increasingly found across all areas involving negotiations 

around TK.
230

 Protocols are codes of conduct, guidelines or sets of manners that explain how people 

should behave in certain circumstances. Over the course of the past decade there has been a steady 

increase in the development of protocols to deal with issues of access, control and ownership of TK. 

Protocols can be developed to address specific problems. Protocols are not necessarily dependent 

upon bureaucracies or governments. They can be developed locally and changed flexibly over time as 

practices change too. Protocols are prescriptive and come in handy where indigenous people do not 

intend to engage with formal legal mechanisms but need means for articulating customary law or 

local laws specific to the context. The downside is that protocols are not always legally binding. 
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However, since they are negotiated with specific regard to practical detail within community 

contexts, they are a source and form of private law and may therefore have legal standing. 

4.6. Knowledge registries and databases 

The most comprehensive database is India’s Traditional Knowledge Digital Library (TKDL). It holds 

36,000 formulations utilized in Ayurvedic medicinal practice. The TKDL categorizes the knowledge 

in ways that allow it to be linked to international patent classification systems. The information is 

available in English, French, German, Spanish and Japanese for ease when searching. 

TK databases have been initiated by libraries, archives, anthropologists working or by indigenous 

peoples themselves in the form of documentaries. This defensive intellectual property strategy has a 

number of demerits. First, Folklore databases can provide greater access to outside parties seeking to 

appropriate TK. Databases, registries and libraries can facilitate access to TK without users ever 

having to deal or negotiate directly with an indigenous community. Secondly, the question of 

ownership also arises not only who owns the database (as a whole), but who is recorded as the legal 

owners of the documented knowledge, how long the material will be protected and how to handle 

inter-community disputes over who the rightful owners or custodians are. Thirdly, there remains the 

further problem of decontextualizing TK from the context that actually makes it meaningful. Through 

this process, salient dimensions of TK may be lost. Fourthly, there are other questions such as where 

the databases will be located and whether indigenous peoples will have easy access. 

4.7.Licenses and licensing 

Indigenous peoples may have specific rules governing access to and use of knowledge within 

communities and between families, clans and individuals. The downside is that first the development 

of TK specific licenses will take time and attention to detail to cater for linguistic differences and 

literacy needs. Secondly, indigenous peoples have little or no access to legal services for instance on 

how to negotiate and use a license with an outside party if and when the need arises. 
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4.8.Customary law 

In general, customary laws are unwritten. In some countries, such as Australia and Canada, the idea 

of codification of customary law has been mooted. However, it may not be beneficial to codify 

customary laws. Doing so could freeze them in time and prevent them from evolving. On the other 

hand, integrating them into the national legal system requires in-depth understanding and analyses 

that can only be achieved through codification. A quick way of incorporating customary laws of 

access and control of TK is through agreements or protocols.  

Indigenous peoples contend that for their TK to be respected and protected regard must be had to 

customary laws and governing structures that have historically been regulating the use of TK. Such 

laws need to be treated as legitimate and given appropriate authority, rather than being supplanted 

with Western laws. The advantage with customary laws is that they are localized and contextual. The 

disadvantage with customary laws is that they often fail the test of harmonization or standardization 

of laws across a country.
231

 

4.9.Sui generis legislation 

Sui generis legislation for the protection of Folklore has been developed in countries such as Peru and 

Panama. Sui generis legislation is a unique law complete unto itself and often created when current 

and existing laws are inadequate. The benefit of sui generis legislation is that it does not have to 

resemble any current law, including IPR law. The development of sui generis law offers an 

opportunity for indigenous peoples to participate in developing frameworks that deal with knowledge 

control, use and sharing. A sui-generis regime can therefore establish a bridge between customary 

law and national legal systems in order to secure the effective recognition and protection of TK. 
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CHAPTER FIVE 

THE WAY FORWARD IN THE PROTECTION OF FOLKLORE KENYA: A SUGGESTED 

REGIME 

5.0.Introduction 

The preceding chapter has made a case for alternative forms of protection of Folklores. It has shown 

that among the different alternative protection methods, sui generis protection remains the most 

appropriate. This calls for   domestic sui generis legislation. Due to globalization, we also need 

protection that also goes beyond the boundaries of Kenya. This is the place of treaties.  

5.1.Domestic Sui Generis Legislation 

The Maasai have the most recognizable cultural identity within and outside Kenya.
232

 This is reason 

enough for a comprehensive protective mechanism. A sui generis law regime should be put in place 

based on the various best practices from around the world. Sui generis models include  the United 

Nations Educational, Scientific and Cultural Organisation (Unesco); WIPO’s Model Provisions for 

National Laws on Protection of Expressions of Folklore against Illicit Exploitation and Other 

Prejudicial Actions and the Swakopmund Protocol on the Protection of Traditional Knowledge and 

Expressions of Folklore (2010) developed by Member States of the African Regional Intellectual 

Property Organisation (ARIPO).  

Article 11 of the Protocol limits the rights of access and exchange of TK to the TK’s holders within 

the traditional context. Article 8 of the Protocol allows TK holders to generally conclude licensing 

agreements for use of their TK, provided the agreements are in writing and approved by the 

competent national authority. In addition, the Protocol obliges contracting states to ensure that 

appropriate enforcement and dispute resolution mechanisms, sanctions and remedies are available 

where there is breach of provisions relating to the protection of TK. 
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In Kenya, the National Policy on Traditional Knowledge, Genetic Resources and Traditional Cultural 

Expressions, 2009, proposes a sui generis system. The policy recognizes Kenya’s rich TK and 

Folklore from different communities most of which is undocumented. It also recognizes that there has 

been an ad hoc approach towards research, documentation, protection and development in this area 

mainly due to an absence of formal institutionalized rules and processes. This has resulted in a non-

integrated approach, despite the existence of legislation guiding access, benefit sharing, transfer 

procedures and Intellectual property rights.  

It also outlines the following policy statement regarding what the government shall do in 

collaboration with other stakeholders: 

1. Create awareness on the importance and the value of TK and Folklore for, education, conflict 

resolution, posterity and socio-economic development. 

2. Document for preservation and protection (include extinct, endangered and threatened 

languages). 

3. Promote Research & Development in TK and Folklore. 

4. Protect the various rights of holders of TK and Folklore. 

Policy 4.5 thereof provides for IPRs and access. Policy 4.5.1 recognizes that a great deal of TK 

cannot be traced to a specific individual, community or geographical area and is ineligible for patent 

protection. This justifies the need for a sui generis system to enhance, protect TK. Policy 4.5.2 

provides that the existing IPRs regime are inadequate and do not address all the issues involved in the 

protection of TK and Folklore. 

In a further policy statement the Government endeavours: 

1. Through a sui generis system, protect, integrate, enhance and validate TK know-how and 

practices while ensuring that the owners of the TK directly benefit on an equitable basis and on 
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mutually agreed terms from any commercial exploitation of it or from any technological 

development derived from it and its derivatives. 

2. Protect TK systems from unauthorized intellectual property claims based on traditional artistic, 

literary and cultural works. 

3. Ensure mandatory disclosure of source of origin of genetic resource and TK in intellectual 

property applications. 

4. Develop mechanisms for certification, labeling, trademark, geographical indication, tracing or an 

appellation of origin authorized by the communities’ concerned. 

5. Protect the economic rights of performers in their unfixed performance4. 

According to policy statement 5.1.1, the Government shall endeavour to put in place a comprehensive 

enabling legislation on TK, genetic resources and Folklore with the legislation being implemented 

concurrently with relevant laws. 

 Proposed key provisions for the sui generis legislation include: 

1. Competent authority 

According to the model provisions, certain uses of expressions of folklore are subject to prior 

authorization by a competent authority or the community itself if they are made both with gainful 

intent and outside their traditional or customary context and would therefore constitute illicit 

exploitation if used without this authorization.
233

 In some cases, becoming a juridical person may not 

only be beneficial but even necessary for negotiations and signing contracts. According to law, 

unincorporated associations have no legal capacity and therefore cannot contract, sue or be sued in 

their own name.
234

 For example, income may have to be received and administered by a juridical 

person representing the local people. Also, legal tenure may require that documents are held by a 

legally recognized entity. 
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These legal structures would likely involve communities in certain administrative procedures with 

which they may be unfamiliar, such as filing annual statements and recording minutes of meetings. 

Local people may prefer the entity representing them to have a structure and to follow procedures 

that conform to traditional community structures and customs but find that national law regarding 

juridical persons does not easily accommodate this desire. An alternative to becoming a juridical 

person is to set up an independent trust fund to help ensure that local people are not exploited by 

organizations that they choose to deal with. 

Maasai IP initiative
235

 proposes to create a General Assembly of Maasai elders, trained in IP, who 

would act as a legal body specifically on this issue, negotiating with companies via a licensing agent, 

on a case-by-case basis. According to them, IPRs law is designed for new businesses and people 

creating innovations and it's not really well-suited to TK.
236

  

To solve the problem of TK ownership, indigenous peoples such as the Maasai should be encouraged 

to form Trusts as the competent authority. The Trust would allow the indigenous peoples to manage 

TK and any related products.
237

 It would also facilitate the free sharing of TK at the local level, while 

at the same time ensuring (through imposing specific usage requirements) that any third party users 

of TK comply with the norms and values of the community and also that the community benefits 

from any commercial exploitation of its TK. The trust would also enable them surmount the problem 

of identifying the holders of TK and how to share out benefits equitably. The structure of the trust 

would also provide a reliable mechanism to implement mechanisms such as ‘access and benefit-

sharing’ and ‘prior informed consent’. Negotiating prior informed consent would be via the trustee 

whose fiduciary obligations would ensure that the best decision is made for the beneficiaries. The 

Trust would also allow easier management of the TK as the trust’s property and also facilitate the 

equitable sharing of benefits and enforcing the rights against infringement. 
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2. Rights Protected 

The rights contained in the model provisions are adequate to protect the communities. They also offer 

the following advantages: 

a. They protect both fixed and unfixed works of Folklore. 

b. The period of protection is indefinite. 

c. The protection includes rights similar to the moral rights that exist in some copyright. 

d. The provisions recognize the need to balance protection from abuses of Folklore against 

freedom and encouragement of its further development and dissemination. 

e. It recognizes the right to self-determination and human rights. 

3. Criminal Sanctions 

Four other types of prejudicial action are proposed to be subjected to criminal sanctions.
238

 These 

include: 

a. Failure to indicate the ethnic and geographic source of an expression of folklore in printed 

publications and other communications to the public; 

b. Unauthorized use of an expression of folklore where authorization is required; 

c. Deliberately deceiving the public about the ethnic source of a production; 

d. Any kind of public use that distorts the production in a manner prejudicial to the cultural 

interests of the community. 

4. Marketing of Folklore 

The sui generis laws should also promote the direct marketing and sale of Folklore by the 

indigenous peoples themselves by elimination of middlemen. It has been noted that local markets 

are a temporary destination for traditional handicrafts. Each time handicrafts are sold and the 

further they are taken from their source, they become more expensive. Therefore, the producers of 
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handicrafts selling locally receive a small proportion of the price obtained by the seller of the 

finished article, especially when they are bought and sold many times during their journey from 

source to final purchaser. Gift shop owners buy handicrafts or textiles from local markets very 

cheaply to sell them, often at inflated prices, in specialist shops in other countries. 

Secondly tourism should be explored as a source of additional income for indigenous peoples. 

The sale of traditional cultural expressions such as handicrafts can have a profound effect on their 

economic fortunes. Unfortunately, the demand for traditional Maasai handicrafts has led to their 

mass production with a corresponding deterioration in quality as well as to the production of 

imitations by outsiders who pass off the imitations as genuine Maasai handicrafts. Just the same 

way, tourists are treated to Maasai traditional art performances such as songs and dances, the 

process of making traditional handicrafts can be packaged as a form of entertainment for tourists. 

This would especially be of direct benefit to the Maasai women. The Maasai community should 

also be given more control over tourists attracted to their culture and traditional knowledge. Such 

control would give them an upper hand in the management of the proceeds of tourism. 

 

The community can also earn money from filming and photography. For this to occurs, there 

must be mandatory requirements that photographers and film crews must seek the consent of the 

community before taking their images and that they must also pay some fee for this. Museums, 

art galleries and private collectors can also serve as a source of income for the Maasai people. 

The ethnic art market is a highly lucrative sector, with private collectors paying huge sums of 

money for individual items valued for the skill and artistry of the manufacturer, their antiquity, or 

their perceived exotic and ‘primitive characteristics.  Museums may display items manufactured 

by present-day peoples, including sacred and secret objects. Art galleries display works of art and 

crafts. It has also been proposed that displaying cultural property abroad has an ambassadorial 
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function of making the countries richer by exposing its citizens to the other cultures and in 

exchange, the source country benefit from increased tourism inspired by the cultural items.
239

 

5. Equity 

The sui generis legislation should have provisions to address the root causes of the social and 

economic forms of differentiation. There should be deliberate attempts to promote equity and 

inclusiveness and to eliminate all inequalities including those rooted in local social customs and 

beliefs.
240

 This can be done by ensuring that proceeds from the sale of traditional knowledge are 

used in development projects. This may entail a wide range of activities, such as building of roads 

and bridges, construction of health centers, resettlement of landless people, construction of dams, 

provision of piped water, building of schools, establishment of bursary schemes and many similar 

projects. 

6. Human Rights 

The sui generis law should also have provisions that seek to promote the human rights of the 

indigenous peoples such as the right to self-determination.
241

 This will empower the indigenous 

peoples to make decisions on the commercialization of the Folklore. This can be grounded on the 

principles of international law that support rights to self-determination of indigenous 

communities.
242

 

In industrial societies, ownership of land, goods, and services can be transferred from one person 

or corporation to another in exchange for money. Except for personal possessions, property rights 

(such as IPR) are typically held by legal persons (corporations) rather than individuals. 

Traditional societies may view such transactions as contrary to their customs and laws. 
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Communal property is the prevailing system used in most traditional societies to control access to 

basic resources like food and fuel, but rights are multiple in that individuals, elders, women, 

clans, lineages and others each have ownership rights within a given resource area and over 

specified resources within them. Such rights may vary in their extent from one group to another, 

but they are inalienable (others cannot take away or undermine them). 

The 2002 New Zealand Trade Marks Act contains specific grounds for the refusal of trademarks 

incorporating Maori names and signs. Offensive use of Maori text and imagery in trademarks, for 

example, is proscribed under the Act. The Act also establishes a Maori Trade Marks Advisory 

Committee.
243

 The function of the Committee is to advise the Commissioner of Trademarks on 

whether ‘the proposed use or registration of a trademark that appears to be, derivative of a Maori 

sign is, or is likely to be, offensive to the Maori. Many trademark applications examined by the 

Committee have been withdrawn by the applicants from the registration process based on the 

Committee’s advice. 

5.2.International Sui Generis Treaties 

There are proposals for an international treaty in the area of protection of Folklore. Such a treaty 

could offer an overarching authoritative framework for negotiating equitable relationships in the 

use of TK. However, questions of jurisdiction, enforceability and constructing fundamental 

concepts would remain significant challenges. In addition, the highly contested political nature of 

TK debates is likely to slow the progress of an international treaty. Other difficulties are likely to 

emerge from questions about consensus, indigenous peoples’ participation in the design, adoption 

and ratification of a treaty and who the parties to such a treaty would be. 
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CHAPTER SIX 

A NEW DAWN IN THE PROTECTION OF FOLKLORE  

This paper has investigated the legal protection of expressions of folklore using the Maasai 

handicrafts as a case study.  The paper has demonstrated that the protection of Folklore can only be 

effective if done within the right legal framework.
244

 This paper has brought forth the incontrovertible 

evidence that Folklore is sui generis and requires a sui generis protection framework. It is now clear 

that despite several similarities between Folklore and IPRs, the former is created, owned and utilized 

differently and is not intended to confer economic benefits to individual creators. Instead, it is 

intended for communal exploitation. 

Chapter One introduced the research problem by exploring the thematic areas of property, indigenous 

peoples, folklore and intellectual property rights. It has argued that indigenous people should also be 

afforded a fair chance to make profits from their Folklore just like corporations. Chapter Two 

presented the research methodology whose underlying framework is the human rights theory. In 

Chapter Three, this paper considers expressions of folklore under the various categories of IPR 

recognized by Kenyan law. The appropriateness of each of these categories in the protection of 

expressions of folklore is debated using the legal, socio-cultural, economic and political justifications 

as well as drawbacks. 

In Chapter Four of this study, it has emerged that the IPR regime in its current form is not the ideal 

framework for the protection of expressions of folklore. While this paper recognizes that IPR laws 

can facilitate the protection of expressions of folklore, it has demonstrated certain drawbacks which 

significantly limit the efficiency of these IPR laws. To begin with, the inherent characteristics of 

expressions of folklore are incompatible with the existing criteria for protection under the IPR 

regime. For instance, while the IPR regime confers a time-limited monopoly over one’s innovation, 
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folklore ought to be protected in perpetuity. If folklore was to be protected under the IPR regime, 

upon expiry of the IPR protection period the folklore would lose protection forthwith and fall into the 

public domain. In addition, the subject matter of expressions of folklore appears to be far more 

complex than the subject recognized by the existing categories of IPR. Accordingly, discussions on 

the protection of folklore should not in the context of IPR terminology.  

As a result of the realization that the IPR regime is inadequate in the preceding chapter, Chapter Five 

advocates for the development and adoption of a new, sui generis type of protection. The 

recommended sui generis system is sufficiently close to existing IPR law particularly copyright law. 

This close association with copyright law means that the sui generis system will benefit as much as is 

practicable from the general principles of copyright law but remain modified enough to reflect the 

specific and unique features of folklore. 

Chapter Six is the concluding chapter. It wraps up the entire discussion, drawing conclusions from 

the arguments of the preceding chapters and shows the capacity of this paper to influence the law. 

This paper has used the human rights approach to show how communal rights in Folklore can be 

recognized and protected. We do not have to rely on the law of property which only recognizes 

individual rights for the protection of Folklore. Through a human rights framework, indigenous 

peoples can benefit fully from the proceeds of the sale of their Folklore. The proceeds should be 

channeled directly to them without any portion of it being channeled through intermediaries such as 

Non–Governmental Organizations or even the government. Channeling the proceeds through public 

bodies exposes indigenous peoples to corruption, mismanagement of funds and further 

marginalization by other communities. 

The sui generis framework proposed herein is line with the model sui generis framework crafted by 

WIPO. The model is perhaps a concession by WIPO of the fact that the protection of folklore 

requires the concerted efforts of all stakeholders across the globe. The model Draft 
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Provisions/Articles for the Protection of Traditional Cultural Expressions is still under revision. It 

captures the principle issues arising in the protection of folklore but is still limited in certain respects. 

This is principally because it is not meant to be legally binding upon WIPO Member States because it 

comprises optional rules that may be enacted into municipal legislation. It has been demonstrated that 

for a sui generis system of this nature to be fully operational it is necessary that WIPO Member States 

either enter into a legally binding Treaty or that they all enact the model law into their municipal 

legislations.  

This paper has also shown that through affirmative action indigenous peoples such as the Maasai can 

gain full control of their folklore and the products thereof. Such communities should be allowed to 

decide just like an individual author, whether to keep their knowledge to themselves or to share it 

with the world and if so when and how to share it and even be compensated whenever their folklore 

is appropriated unlawfully. In addition, they should be afforded the moral right to fair attribution 

whenever their folklore TK is used. As demonstrated in this paper, commerce and culture need not be 

at loggerheads. Indeed, culture can be strategically wedged into sustainable development policies.
245

 

In the case of the Maasai and other indigenous peoples, the government should put adequate 

safeguards in place to ensure that they continue creating their folklore in their villages without being 

compelled to migrate to urban areas to work in factories to produce expressions of .  

As observed by several writers, globalization has not brought prosperity for all. In fact, income 

inequality has grown rapidly in some regions leading to a decline in productivity, increase in poverty 

levels, heightened social instability and even conflict. As shown in this paper, one of the ways of 

addressing these undesirable outcomes of globalization among indigenous peoples is the use of social 

justice to address inequalities and ensure that every working man and woman can obtain their fair 

                                                           
245

 Peter Onyango, Cultural Gap & Economic Crisis in Africa: Africa Must Reinvent Herself in Order to Overcome her 

Economic Crisis- Focus on the Sub-Saharan Region, (Fastprint Publishing 2010) 54. 



77 
 

share of the wealth they have helped to generate.
246

 In a developing economy like Kenya, a large part 

of the workforce is active in the informal economic sector. Some of the measures created to enhance 

social in the informal sector can be helpful in the case of indigenous peoples.
247

 

Since international trade has been recognized as an engine for economic growth and key aspect of 

international economic development,
248

 communities such as the Maasai should be facilitated to 

access international markets from the comfort of their Manyattas. This can be achieved through 

through the use of Information Communication Technology (ICT) concepts such as digital storefronts 

similar to eBay and Amazon; telecommuting such that the Maasai produce folklore from the comfort 

of their Manyattas and crowdsourcing which enables every producer of folklore to make their 

contribution.
249

 ICT, the internet and the World Wide Web can be harnessed to enable people conduct 

e-commerce both locally and internationally in fast, secure, cheap and efficient ways.
250

 Electronic 

banking with features such as electronic funds transfers, credit cards and so on can be used to effect 

payments across geographical borders.
251

 Mobile commerce (m-commerce) where business 

transactions are conducted electronically using mobile devices such as smartphones can be applied in 

the case of local trade.
252

 Communities such as the Maasai can also utilize mobile banking platforms 

like Safaricom Limited’s M-PESA to make seamless payment transactions with their customers and 

suppliers. Communities should also be facilitated to take advantage of trading regional markets such 

as the Common Market for Eastern and Southern Africa (COMESA) and the East African 
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Community (EAC).
253

 They can also benefit from dispute resolution mechanism in private 

international law or through the common market dispute resolution bodies in case of any disputes.
254

 

This paper has also made a contribution to the protection of gender rights. It has shown how women 

from indigenous communities can benefit when gender issues are addressed under the human rights 

framework. The gender issues addressed include problems stemming from customary-law 

distinctions between men and women with respect to inheritance or female genital mutilation. The 

state can use civil and criminal law to invalidate all such discriminatory customs. The state can also 

promote transformations in communal attitudes towards gender. Education can play a role by 

challenging stereotypical gender roles in textbooks and academic instruction.  

The government can influence prevailing views for instance by appointing women to public service 

offices. The civil society can play a role by absorbing women into their activities. 
255

 The women 

should also take advantage of the rights to equal treatment and opportunities granted by the 

Constitution in political, economic, social and cultural spheres. These include rights to inheritance, 

land and other forms of property.
256

  In the case of the Maasai, such action should be taken in favour 

of the women who produce folklore to empower them to benefit from the proceeds of their labour and 

through the ownership of the intellectual property inherent in their work. Researchers have 

established that women are the most vulnerable and yet most victimized in indigenous societies as a 

result of cultural values, role-playing and social expectations.
257

 Among the Maasai, these challenges 

can be through offering women soft loans repayable over flexible periods to enable them buy more 
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raw materials. This can also be done through offering scholarships for their children, free healthcare 

services and other social amenities. 

This paper also proposes that the Maasai people can also contribute to the national economy through 

the formation of businesses vehicles such as social enterprises
258

 which can contribute through the 

payment of taxes. The collection of taxes from Maasai small scale traders would help to increase both 

the tax base as well as the amount of tax collected.
259

 However, the tax system should be deployed to 

militate against economic discrimination especially against women
260

 and also the whole Maasai 

community. If empowered enough, the Maasai can pay income tax,
261

 Value Added Tax, Customs 

and Excise Duty and other taxes out of the proceeds of the sale of their traditional cultural 

expressions. This would in turn benefit the whole country and ensure that the Maasai traders pay 

taxes just like other traders.
262

 The Maasai should also be regulated in way that enable them put part 

of their income as savings in pension schemes for the sake of their future.
263

 Regard should be had to 

the international dimensions of their dealings in handicrafts across international borders.
264

 The 

Maasai should be empowered to create their own business vehicles such as companies, 

partnerships
265

 or trusts. They should also be educated in managerial skills to enable them manege 

their folklore businesses effectively.
266

 Marketing skills would also come in handy to enable them 
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create competitive advantage for their folklore businesses.
267

 They should also be empowered with 

legal representation to enable them enter into complex contracts with third parties with full 

understanding of their obligations, and the risks involved.
268

 All these measures would ensure that the 

Maasai community enjoys sustainable community development.
269
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 ‘Sustainable Community development is a process in which the community uses and enhances its social, cultural, 

economic and environmental resources to ensure a better quality of life for everyone, now and for generations to 

come.’Gitonga B A, Lobbying and Advocacy, (Revised edn, Project Support Information(PSI) Consultants, 2013) 184. 
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