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ABSTRACT 

Abortion is recognised as an emotive, sensitive and even divisive issue. Following the decision 

in the US case of Roe v Wade, abortion has persistently remained a controversial issue in today‘s 

society.  In Kenya, for instance, the prolife and prochoice are often fighting for what each side 

believes to be the correct position with regard to the abortion question. While the prochoice 

argue in favour of the pregnant woman‘s autonomy based in law, the pro-life work to disproof 

that fact in order to advocate for the protection of the unborn child as well as the long term 

psychological welfare of the woman. This controversy is exacerbated by the inconsistency that 

exists in Kenya‘s legal framework on abortion. For instance, Article 26 (4) of the Constitution 

prohibits abortion but provides for exceptions, such as ―emergency treatment,‖ ―if the life or 

health of the mother is in danger,‖ and ―if permitted by any other written law.‖ Section 240 of 

the Penal code only provides the ―health or life‖ exception but introduces an important threshold 

to check the opinion of the doctor contemplated under Article 26 (4) of the Constitution: ―good 

faith‖ and ―with reasonable care.‖ However, insofar as sections 158-160 of the Penal Code 

remain prohibitive, the enforcement of the constitutional exceptions is rhetoric. In addition, 

sections 211 and 240 of the Penal Code have not been harmonized to reflect the spirit of Article 

26 (2) of the Constitution on when life begins. The inconsistency arising from these provisions 

imply that the unborn child is not adequately protected under the Kenya‘s law. Best practices 

from UK draw the argument that having severe penalties to contain clandestine abortions in 

Kenya cannot be the only solution; there is need for more thresholds, such as the provision of the 

opinion of two other registered medical practitioners and more importantly seeking alternative 

options such as adoption as is increasingly occurring in the USA. 
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Key terms: Abortion, right to life, foetus, personhood, conscientious objection, good faith, 

opinion of a trained medical practitioner. 
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CHAPTER ONE: INTRODUCTION 

1.0 Introduction 

This chapter introduces the study by giving a background to the question of abortion in Kenya. It 

also discusses the impact of abortion on global demographic and economic trends as a 

justification for reforming the law to reduce the rate of induced abortions. The chapter proceeds 

to give a statement of the problem, objectives, justification, conceptual framework, methodology 

and the theoretical framework. 

1.0.1 The Right to Privacy and the Abortion Controversy 

The abortion legal discourse today can generally be associated with the genesis of the ―right to 

privacy‖ in the US Supreme Court‘s finding in Griswold v. Connecticut.
1
 The plaintiff in this 

case was convicted of violating a Connecticut law that prohibited the use of contraceptives as she 

had given medical advice to married persons on the means of preventing conception.
2
 On appeal, 

the Supreme Court held that the said law was unconstitutional and that it violated the ―right to 

privacy.‖
3
 The Court stated, inter alia, that the marital relationship lay within a ―zone of privacy‖ 

and a law which sought to achieve its goals by the means having a maximum destructive impact 

upon that relationship violated the ―right to privacy‖ of the marital relation.
4
 The application of 

the principle was further expanded in subsequent Supreme Court decisions, for example in 

Eisenstadt v Baird,
5
 to include contraceptive decisions made by unmarried individuals. The 

                                                           
1
 Griswold v Connecticut 381 US 479 (1965). 

2
 Ibid 480. 

3
 Ibid 487. 

4
 Ibid at 499. 

5
 Eisenstadt v Baird 405 US 438 (1972). 
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dictum of Justice William Brennam in the latter case highlights the nature of the right to privacy 

thus; 

It is true that in Griswold the right of privacy in question inhered in the marital 

relationship. Yet the marital couple is not an independent entity with a mind and 

heart of its own, but an association of two individuals each with a separate 

intellectual and emotional make-up. If the right of privacy means anything, it is 

the right of the individual, married or single, to be free from unwarranted 

governmental intrusion into matters so fundamentally affecting a person as the 

decision whether to bear or beget a child.
6
 

Based on the ―right to privacy‖ principle, the question of abortion emerged in the 1973 US 

Supreme Court‘s landmark decision in Roe v Wade.
7
 Decided on 22

nd
 January 1973 

simultaneously with another case, Doe v Bolton,
8
 the Court, by a 7-2 vote, ruled that the right to 

privacy extended to a woman‘s decision to have an abortion, but that right must be balanced 

against the State‘s two legitimate interests in regulating abortions: protecting prenatal life and 

protecting women‘s health.
9
 Arguing that these interests became stronger over the course of a 

pregnancy, the Court resolved this balancing test by tying State regulation of abortion to the 

trimester of pregnancy. The trimester framework was later rejected by the Court while affirming 

Roe's central holding that a person has a right to abortion until viability.
10

 It was further held that 

                                                           
6
 Ibid 453. 

7
 Roe v Wade 410 US 113 (1973). 

8
 Doe v Bolton 410 US 179 (1973). 

9
 Roe v Wade 410 US, 152-53. 

10
 Ibid; The word ―viable‖ was defined in Roe as being ―potentially able to live outside the mother‘s womb, albeit 

with artificial aid‖, with the Court stressing that viability ―is usually placed at about seven months (28 weeks) but 

may occur earlier, even at 24 weeks.‖ 
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the word ―person‖ in the Fourteenth Amendment did not include the unborn; thus, denying the 

unborn the constitutionally protected right to life.
11

 

On the same day Roe was decided, the Court also decided Doe v Bolton, stating that the two 

cases were to be read together.
12

 Two important principles emanated from the Court‘s decision in 

Doe. First, the decision created an unlimited definition of maternal ―health‖, that the medical 

judgment may be exercised in the light of physical, emotional, familial, psychological, and the 

woman‘s age. All these factors relate to health.
13

 This definition was so broad that there would 

never be a time when a woman could not find an abortionist willing to perform an abortion to 

protect her ―health.‖ The definition further constituted a total shift of discretion to the abortionist. 

Secondly, it was held that only the abortionist should make the ―medical judgment‖ that ―an 

abortion is justified.‖
14

 The Court determined that, requiring independent examinations of a 

woman by two additional licensed doctors ―unduly restrict[s] the woman‘s right of privacy,‖ and 

that the expertise of one doctor is sufficient.
15

 The risk of this is that an assessment can be 

carried on based on a subjective view informed by either the abortionists or the patient‘s personal 

rather than an objective view of whether the abortion is necessary. 

In a nutshell, Roe v Wade and Doe v Bolton prompted a serious debate that continues today, on 

such issues as whether and to what extent abortion should be legal, who should decide the 

legality of abortion, and what the role should be of religious and moral views in the political 

sphere. In particular, the decision in Roe v Wade culminated into pro-abortion and anti-abortion 

camps that exist today.  

                                                           
11

 Doe v Bolton 158. 
12

 Ibid 165. 
13

 Ibid 180. 
14

 Ibid. 
15

 Ibid 198-99. 
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However, the contention over Article 26 of the Constitution of Kenya largely bears a religious 

perspective, particularly with regard to when the right to life begins. According to Gadaffi, the 

anti-abortion debate in Kenya dates back to the Roman Catholic Church‘s circular letter 

(Humanae Vitae)
16

 of 1968 which condemned both sterilization and abortion.
17

 As expressed in 

the letter: 

In truth if it is sometimes licit to tolerate a lesser evil in order to avoid a greater 

evil or to promote a greater good, it is not licit, ever for the gravest reasons, to do 

evil so that good may follow therefrom...even when the intention is to safeguard 

or promote individual, family or social well-being.
18

 

Gadaffi considers this as a natural law school argument, which has a significant bearing in the 

enactment of Article 26 (2) and (4) of the Constitution of Kenya. Both provisions seek to deter 

abortion. 

1.0.2 Global and Regional Impacts of the Decision in Roe v Wade 

Following the decision in the US case of Roe v Wade,
19

 abortion has persistently remained a 

controversial issue in today‘s society. Many countries in the world have enacted laws permitting 

abortion either under any or exceptional circumstances. According to the United Nations (UN), 

abortion is permitted by most countries to save a woman‘s life, preserve a woman‘s physical or 

mental health, in case of rape or incest, because of foetal impairment, for economic or social 

                                                           
16

 Humanae Vitae is a Latin phrase which means ―Of Human Life.‖ It is a circular letter written by Pope Paul VI 

regarding married love, responsible parenthood and the continued rejection of most forms of birth control, and 

issued on 25 July 1968 to all Roman Catholic churches. 
17

 Yohana Gadaffi, ‗The Place of Natural Law in Kenya‘s Jurisprudence‘ (2014) 2 (6) Journal of Research in 

Humanities and Social Sciences 39, 43. 
18

 Humanae Vitae, n 14. 
19

 Roe v Wade 410 US 113 (1973). 
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reasons, or on request.
20

 However, some of those laws do not explicitly define the exceptions, 

leaving it to the judgment of the medical practitioner performing or approving the abortion. In 

some instances the matter is left to the sole discretion of the pregnant woman.  

Consequently, the rate of abortion has been considerably high. While the drafters of the laws 

focused on the privacy of the woman, they were not mindful of the fate of the unborn child and 

the impact the laws will have on the world population. According to Boquet, there have been 

more than 1.72 billion reported cases of induced abortions worldwide since 1973 when the land 

mark case of Roe v Wade opened the door for legalisation of abortion.
21

  In the USA alone, there 

have been over 56 million reported induced abortions.
22

 This means that more than 3,300 

abortions are carried out daily and 137 abortions every hour in the USA.
23

 The situation in China 

is even worse. Steven Ertelt
 24

 states that more than 13 million induced abortions occur there 

annually. Indeed since the government implemented the controversial family planning policy in 

1971, the official data from the health ministry indicates that Chinese doctors have performed 

more than 336 million abortions and 196 million sterilizations.  This translates to more than the 

entire population in USA and almost one quarter of the population in Africa.
25

  

In Europe, policy makers believe that maintaining societal population without systematically 

relying on mass immigration needs a considerable number of families with three children. 

                                                           
20

 United Nations, ―World Abortion Policies‖ (2011) Department of Economic and Social Affairs. 
21

 Fr. Shenan Boquet, ―Abortion & faith‖ Apr 1, 2013 <http://www.lifesitenews.com> accessed 19 November 

2015. 
22

 Steven Ertelt, ―Abortion Statistics: United States Data and Trends‖ (Washington DC, January 18 2013). 
23

 Ibid. 
24

 Steven Ertelt, ―China Sees 13 Million Abortions a Year: 91% Percent of Pregnant Teens Have Abortions‖ 

(Washington DC, January 28, 2015) <http://www.lifenews.com> accessed 19
th

 November 2015. 
25

 According to the 2013 World Population Data Sheet, Africa‘s population was about 1.1 billion as of 2013, 

comprising about 15% of the total world population. 

http://www.lifesitenews.com/
http://www.nationalrighttolifenews.org/news/wp-content/uploads/2012/01/statsre.jpg
http://www.lifenews.com/
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However, the reality is that only a minority of families are in favour of having three children.
26

 It 

seems that children are today seen as restricting the ability of families to maintain a certain 

standard of living.
27

 With the liberalization of contraceptives and abortion in most European 

countries, many couples reject the idea of having an unplanned child.
28

  

Various factors have contributed to this situation; decline in religious practice, increasing 

materialism and the unrelenting propaganda about overpopulation.
29

 The compounded result of 

this is fertility decline and the subsequent decline in population. In 1985, for example, the 

population of Europe (excluding Russia) stood at was 492 million, which was 10% of the world 

population and equal to the population of Africa.
30

 By 2025, it is estimated that Europe‘s 

population will be reduced to 6%, which will be a third of Africa‘s population. The main reason 

for this downward trend is that the European Community (EC) is experiencing a fall in its birth 

rate with a relatively stable death rate. The average number of children (total fertility rate) for all 

member states except Ireland is less than two children. Ireland is the only country with a 

relatively young population in Europe, with a median age of 27.7. Denmark and the former 

Federal Republic of Germany (FRG) have the oldest population.
31

 Around half of all households 

in the EC are either one or two person households, while households having five or more 

children constitute only 13.3% of the total.
32

 With this trend, policy makers in Europe have been 

                                                           
26

 See generally Economic and Social Committee of the European Communities (ESCEC), The Demographic 

Situation in the Community (Brussels 1986). 
27

 Ibid. 
28

 Seamus Grimes, ‗Fertility Decline in Western Europe‘ (1994) 4 (1) PRI Review. Retrieved from 

<http://www.ppp.org/content/fertility-decline-in-western-europe?_e_pi_=7%2CPAGE_ID10%2C5302794447> 

accessed on 19 November 2015.  
29

 See for example, Ehrlich Paul R, The Population Bomb (Sierra Club/Ballantine Books, 1968) 
30

 See generally Commission of the European Communities, Europe 2000 – Outlook for the Development of the 

Community‘s Territory (Brussels 1991). 
31

 Grimes (n 27). 
32

 Ibid. 

http://www.ppp.org/content/fertility-decline-in-western-europe?_e_pi_=7%2CPAGE_ID10%2C5302794447
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concerned with, inter alia, the fall in the number of young people entering the labour market.
33

 

Some countries like Germany have increased the retirement age because of this. It is estimated 

that by 2025, Europe will have to open is frontiers to young Africans and Asians because of its 

aging population with France being the main receiving State.
34

 Evidence attributes this to the 

irreconcilable dilemma between the ingrained pattern of individual freedom in respect to fertility 

regulation, the widespread desire of women for paid employment and the need of society to 

reach replacement fertility levels. This trend is what is expected in Kenya in the next two or 

more decades.  

In Italy, for example, the Minister of health pointed out in May 2015 that the country‘s 

population is declining.
35

 Recent statistics show the lowest recorded number of births per 

thousand since Italian unification, and the number dying each year is greater than the number 

being born.
36

  In 2010, for instance, the abortion rate in Italy was estimated at 10 per 1000 

women of childbearing age.
37

 This means that around 20 to 25% of all pregnancies in Italy end in 

abortion. Further, the depressed south of Italy has the lowest birth rate, and therefore economic 

stagnation is the imminent result.
38

 It may seem an obvious statement, but there are fewer 

children in Italy because people do not want to have children.
39

  The children they might have 

had have been aborted or they never came to be in the first place because of contraception.  

                                                           
33

 Ibid. 
34

 Ibid. 
35

 Fr Alexander Luice-Smith, ―Italy‘s Shortage of Babies Shows that Legalising Abortion was a Disastrous Move‖ 

(16 Feb 2015) Available at <http://www.catholicherald.co.uk/commentandblogs> accessed on 19 November 2015.  
36

 Ibid. 
37

 Ibid. 
38

 Ibid. 
39

 Ibid. 

http://www.catholicherald.co.uk/commentandblogs
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In an attempt to counteract this crisis, the Australian Government in 2004 offered $3,000 baby 

bonus for every baby born.
40

 This played a significant role in halting the nation‘s declining 

fertility rates.
41

 

The impact of this trend is the shrunken economic growth. Generally, countries with birth rates 

that are significantly below the replacement rate (2.1 children) face the challenge of decreased 

workforce, decreased consumption, and decreased ability to defend their borders.
42

 A populous 

country tends to grow faster if more emphasis is laid on development issues like education, 

employment and security, among others. The best approach to this end is to embrace legal 

reform. A question that should inform any campaign for lawful abortion is whether it will be just 

both to the unborn child and the nation at large. 

1.0.3 The Nature and Extent of Abortion in Kenya 

In Kenya, the promulgation of the Constitution, 2010, introduced a new legal dimension of 

abortion. Prior to this reform, Kenya‘s law on abortion was very restrictive, allowing abortion 

only to save the life of the pregnant woman. Section 71 of the repealed Constitution prohibited 

the ―intentional deprivation of the right to life of any person.‖ Since abortion is defined as the 

intentional expulsion of an unborn child from the uterus, this constitutional provision was 

protective of the unborn child. However, this position was not guaranteed as section 214 of the 
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Penal Code
43

 provides that a person becomes capable of being killed when it has completely 

proceeded in a living state from the body of its mother. 

Article 26(4) of the Constitution, 2010, permits abortion where, in the opinion of a trained health 

professional, there is need for emergency, or the life or health of the mother is in danger, or if 

permitted by any other written law. While the intention of this provision might have been to 

curtail backstreet illegal operations, the same has not been achieved. The debate on abortion 

remains unsettled with cases of abortion being on the rise. Evidence indicates that there are still a 

considerable number of abortions being done in the guise of ―emergency‖ or the ―opinion of a 

trained health professional.‖
44

 In 2012, the rate of induced abortion in Kenya was estimated at 

464,960, translating to a national rate of 48 induced abortions per 1000 women aged 15-49 years 

and an induced abortion ratio of 30 abortions per 100 births.
45

 The earlier and only abortion 

incidence study conducted in Kenya was a public hospital-based study in 2004, which estimated 

the rate of abortion to be 45 per 1000 women of reproductive age (15-49 years). 

It would seem, thus, that, while succinctly restricting abortion, the new Constitution opens doors 

for unlimited access to abortion. The exceptions in Article 26(4) may be interpreted by some to 

mean that abortion on demand is now legal under the 2010 Constitution. Further, since the 

enactment of the Constitution, no new legislation has been made to offer clarification and 

provide guidance on the operation of these exceptions. The provisions of the Penal Code have 

not been redefined to reflect the language of the Constitution and other laws, such as the 

Criminal Procedure Code. Thus, the rate of abortion is rapidly increasing, putting the life of the 
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 The Penal Code, Cap 63 of the Laws of Kenya (Revised ed. 2009) [hereinafter The Penal Code]. 
44

 United Nations, ―World Abortion Policies‖ (2011) Department of Economic and Social Affairs. 
45
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unborn child at risk. Accordingly, an in-depth study into the efficacy of the laws in relation to 

abortion is important to establish a basis for harmonisation.  

1.1 Problem Statement 

With the current constitutional position on abortion being unclear, incidences of induced 

abortion even in public hospitals are likely to abound. Section 214 of the Penal Code is 

inconsistent with Article 26(2) of the Constitution, which provides that life begins at conception. 

In addition, sections 158-160 of the Penal Code refers to the ―unlawful‖ procurement of abortion, 

implying that there are circumstances under which abortion may be lawfully provided. Although 

this rhymes with the abortion exceptions under Article 26(4) of the Constitution, the provisions 

do not define what might constitute a ―lawful‖ abortion—they are simply prohibitive. Section 

240 of the Penal Code can be read as creating a lawful exception: when ―a surgical 

operation…upon an unborn child‖ is performed ―in good faith and with reasonable care‖ for the 

―preservation of the mother‘s life.‖ Yet, the provision offers no guidance as to what 

circumstances may constitute the preservation of the woman‘s life; and there is no post-

independence Kenyan High Court case law that authoritatively interprets this provision and 

makes clear the content of this exception. Accordingly, Kenya‘s legal framework on abortion 

seems unclear and subject to varied interpretations and leaving many health care providers and 

members of the public unsure of its content. 

A further gap in the law is seen in Article 26(4) of the 2010 Constitution on the ―opinion of a 

trained health professional. There is no clear definition as to what the standard qualifications of a 

‗trained health professional‘ are and difficulties may arise in  differentiating between a legitimate 

licensed health care provider and a ―quack‖ doctor – a growing problem the Kenyan Government 
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has struggled to address across the entire medical sector. This is evident in the Post Abortion 

Care Trainer‘s Manual, which states that the ―life or health of the mother‖ exception presents a 

―loophole‖ used by people ―to procure abortion on the pretext that the woman‘s life is in 

danger.‖
46

 In an attempt to explain this exception, the Post Abortion Care Trainer‘s Manual 

acknowledges that it is difficult to define what it means in different situations as the woman may 

sometimes not be in danger.
47

  

This uncertainty means that Kenya‘s legal framework on abortion does not adequately protect 

the unborn child. This position has, however, not been tested and the study therefore seeks to 

evaluate the legal implications of abortion in Kenya, particularly with regard to Article 26(4) of 

the Constitution. In particular, the study intends to establish whether the legal framework in 

relation to abortion in Kenya adequately promotes and protects the right to life of the unborn 

child, notwithstanding the legal limitations of the right in certain circumstances. While doing 

this, the consistency of Article 26 (2) and (4) with sections 158, 159, 160, 211, 214 and 240 of 

the Penal Code is examined to draw gaps for harmonisation. 

1.2 Research Questions 

Q1 How adequately does the Kenya‘s legal framework protect the rights of the unborn child? 

Q2 How have other jurisdictions attained the balance between the protection of unborn child 

and the ―right to privacy‖ of the mother? 

Q3 How can Kenya‘s legal framework be reformed to adequately enhance protection of the 

rights of the unborn child? 
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1.3 Research Objectives 

The overall and specific objectives of this study are as follows: 

1.3.1 Overall Objective 

The study seeks to assess the adequacy of the Kenyan legal framework on abortion in promoting 

and protecting the rights of the unborn child.  

1.3.2 Specific Objectives 

1. To assess whether the Kenya‘s legal framework adequately protects the unborn child. 

2. To find out how the rights of the unborn child have been balanced with the right to 

privacy of the woman in other jurisdictions. 

3. To provide appropriate suggestions on how the legal framework can be reformed to 

enhance protection of the rights of the unborn child. 

1.4 Research Hypothesis 

The hypothesis of this thesis is that the Kenya‘s legal framework on abortion does not adequately 

protect the right to life of the unborn child with a consequence that their rights are violated.  

1.5 Justification of the Study 

The information generated by this study may contribute additional knowledge for research, 

academic and other institutions working on Kenya‘s legal framework on abortion in Kenya 

particularly in relation to the right to life under Article 26 of the Constitution. By identifying 

inadequacies in the legal framework, the study may assist in the enactment of a law that will 

harmonise the provisions of the Constitution, the Penal Code and the Criminal Procedure Code 



13 
 

to eliminate the current inconsistencies. This will provide an effective legal platform where the 

rights of the unborn child in Kenya are expressly recognized and also effectively protected. In 

particular, the study‘s findings may inform the re-definition of the proposed Reproductive Health 

Care Bill 2014, section 2 of which defines termination of pregnancy as the separation and 

expulsion by medical or surgical means of the contents of the uterus of a pregnant woman before 

the foetus has become capable of an independent life outside the uterus. This definition 

deliberately rejects the human status of the unborn by use of the word ―contents of the uterus.‖
48

 

In addition, realization of Kenya Vision 2030‘s
49

 social pillar depends on a cohesive and just 

society. This inter alia entails minimising vulnerabilities through prohibition of retrogressive 

practises. In so far as abortion poses a threat not only to the life of the unborn child but also the 

life of the mother and thus negatively impacting society at large, it may be deemed to be 

retrogressive. Seen in the light of the global demographic implications on the economy being 

experienced in the developed countries, unless the legal framework is reviewed it is likely that 

Kenya may not have the critical population mass necessary for achievement of the Vision 2030 

and the Sustainable Development Goals 2015. 

Finally, the study seeks to propose legal reform for harmonization of the Kenyan law to conform 

with international instruments which without exception advance the protection of the unborn 

children‘s rights.  

 

 

                                                           
48
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1.6 Conceptual Framework 

The term ―abortion‖ is generally not new in the realm of constitutional development. However, 

its eminence in the recent past is attributable to the controversy in its legality vis-à-vis the 

feminists‘ fight for women rights.
50

 Although the contours of this fight have been clearly 

delineated under the auspices of affirmative action
51

 and gender equality, abortion remains a 

topic to define.  

Etymologically speaking, the word abortion is derived from the Latin infinitive ―aboriri‖ which 

means ―perish‖; literally translated as the loss of foetal life.
52

 The term generally refers to the 

unsought and spontaneous, untimely ending of a pregnancy.
53

 It may be divided into spontaneous 

and induced abortion. Spontaneous abortion is referred to as ―miscarriage,‖
54

 if it occurs before 

the child might have been expected to live.
55

 On the other hand, induced abortion refers to any 

procedure, or the resulting event or process, by which the normal course of development of the 

child before birth is purposely interfered with. The procedure is often done with the intention of 

preventing the continuation of normal development and subsequent normal birth. This definition 

is broad enough to include both the causing of untimely birth by drugs or other methods, and 
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surgical attacks on the unborn at any stage of their development, the opinion of the medical 

practitioner notwithstanding.
56

 

Within the Kenyan Context, termination of pregnancy is not permitted ‗on demand‘ except as 

provided for in law.
57

 Article 26 (2) of the Constitution sets the foundational basis for protection 

of the unborn child by providing that the life of a person begins at conception to natural death. 

This is a clear and unequivocal affirmation that an unborn child is a human person thus capable 

of enjoying all human rights and fundamental freedoms. These human rights and freedoms, as 

stipulated under Article 19(3) (a) belong to the individual and are not granted by the State. The 

child therefore is a distinct and separate individual from the woman carrying it. As such like 

every individual person, the unborn child is equal before the law and has the right to equal 

protection and benefit of the law
58

. 

It follows therefore that such life cannot be intentionally taken away except to the extent 

authorized by the Constitution or other written law
59

. Such law must follow due process as 

envisaged in Article 50 which gives everyone a right to be heard before being condemned. 

Equally such life regardless of its stage in development has inherent dignity the must be 

respected and protected.
60

  This affirmation is buttressed by prohibitions to abortions found in 

sections 158, 159, 160, 211 and 240 of the Penal Code which shall be examined in detail in 

Chapter 4. In addition the Children Act Chapter 141 Laws of Kenya recognizes and accords 

protection of rights to children without limitation to age. A ―child‖ under the Children Act means 

any human being under the age of eighteen years.  
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The foregoing is in keeping the study‘s Natural Law approach to life as expounded by among 

others Ronald Dworkin, John Finnis, Lon Fuller, St. Thomas Aquinas, St. Augustine, Aristotle 

and Plato. In general these theorists consider the foetus to be a person from the time of 

conception, regardless of appearance, age, and other changes.
61

 Therefore according to Finnis, 

drawing a line dividing foetal development where personhood begins is irrelevant.
62

 Similarly 

pitting the right to privacy of a woman against the right to life of an unborn child is unjustifiable. 

By dint of Article 2(5) & (6) of the Constitution Kenya is bound to observe and domesticate best 

practises found in international instruments relating to human rights, and to perform them in 

good faith. As discussed hereinafter international instruments in the broadest and most inclusive 

terms possible provide for and recognize the inalienable and equal rights of all human persons 

before and after birth without limitation to age, race, sex or disability. Examples of these 

instruments include the Universal Declaration of Human Rights Nations, Convention on the 

Rights of the Child (1989), 1966 International Convention on Civil and Political Rights, 

International Covenant on Economic, Social and Cultural Rights, The 1979 Convention on the 

Elimination of All Forms of Discrimination Against Women, Geneva Conventions on protection 

of mother and child, and the African Charter on the Rights and Welfare of the Child. 

However, the exceptions provided for under Article 26(4) of the Constitution read together with 

sections 214 & 240 of the Penal Code along with the varying decisions made by the Kenyan 

courts appear to completely negate the very protection intended for the unborn child; and therein 

lies the problem. Article 26(4) for example provides that abortion may be permitted if in the 

opinion of a trained health practitioner there is need for emergency treatment or the life of the 

                                                           
61
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mother is in danger or if permitted by any other law. In addition although one may argue that the 

Constitution overrides provisions of section 214 of the Penal Code which recognises a person 

only after they have proceeded from the womb, nevertheless as seen in the study the section has 

been relied upon in court decisions acquitting health professionals charged with performing 

abortions.  

Section 240 permits abortions in certain ‗lawful‘ circumstances. The problem is that these 

circumstances are neither defined giving room to subjective opinions with little regard to the 

rights to life of the unborn. 

Who a trained health professional is, what amounts to an emergency or threat to the life of the 

mother are also not defined. Advances in preventative medicine in maternal care are not factored 

in. This implies that any subjective reason may be used to terminate the life of the unborn child. 

Additionally the social and mental health implications of abortion vis-a-vis encouraging a mother 

to carry the child to term are not adequately addressed in the Kenya‘s legal framework.  

Compounding the problem is the proviso, ‗or if permitted by any other law.‘ As the study shows, 

if effected, this is the singular most effective threat to rights of and protection accorded to the life 

of the unborn child. The Reproductive Health Bill 2014 for example, not only redefines an 

unborn child terming it as ‗products of the uterus‘ thus diminishing its value as a human person 

but also allows unlimited access to abortion; abortion on demand.  

In light of the above problems the study proposes a radical review of both the constitution and 

the subsidiary legislation to align them with the international instruments. To this end, it is 

proposed that the proviso under Article 26(4) be repealed as it is not in conformity with other 
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provisions of the constitution. Sections 214 and 240 of Penal Code need to be amended to ensure 

that the rights of the mother are not pitted against the rights of the child.  

Finally it is important to examine jurisdictions such as Chile
63

 and the Dominican Republic 

where abortion is not permitted in view of respect for all human life and medical advancement of 

maternal healthcare, in order to draw best practises. 

1.7 Theoretical Framework 

This study mainly uses Dworkin‘s Natural Law theoretical approach to the prochoice-prolife 

arguments on abortion because it provides a balance between the right to life of the unborn child 

and the autonomy of the pregnant woman. While this study is basically an assessment of the law 

and not based on morality, it seeks to strike a balance between the pro-choice and pro-life by 

unearthing the inadequacies of the law. This latter assessment is guided by the legal positivist 

theory. 

1.7.1 Natural Law Theory 

Natural law theory presupposes that what ―is‖ law is based on a higher law dictated by reason 

and thus is also what the law ―ought‖ to be.
64

 The central thesis of natural law is that there are 

certain principles of human conduct, awaiting discovery by human reason, to which man made 

law must conform if it is to be valid. Cicero argues that true law is right reason in agreement with 

nature, applies to all men and is unchangeable and eternal.
65

 Natural law theory is thus based on 

the fact that law is universal, eternal and unchanging and that there is only one source of law and 
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that the enforcer of this eternal law is God.
66

 The theory is advanced by different proponents, 

such as Plato, Aristotle, St. Augustine and St. Thomas Aquinas. 

Freeman argues that the import of natural law lies in the assertion that there are objective and 

moral principles which depend upon the nature of the universe and which can be discovered by 

reason.
67

 Aquinas, as informed by Aristotle and Plato, argues that by nature all human being are 

equal. This is the foundation for protection of the human at its earliest stage of formation.
68

 

Aquinas offers no defence for abortion as being permissible at any stage in pregnancy. The basis 

is the ensoulment of the human at conception, which means acquisition of a soul by the 

embryo.
69

 

Commenting on the principle of reciprocity, Lon Fuller believes that the pro-abortion position is 

inconsistent because the advocate is supporting certain moral principles about the treatment of 

others that he would not wish to have followed in their actions toward him.
70

 According to Hare, 

people should do unto others what they are glad would be done to them.
71

 Since they are glad 

that they were conceived, not aborted, and not killed as infants, they too ought to conceive, not 

abort, and not kill infants.
72

 Thus it is from the Natural Law Theory that the human rights and 

equality of persons discourse has developed as we know it today. 
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Finnis argues that the foundation of equality of the unborn with the born is based on their 

humanity whose origins are their genome which is uniquely human.
73

 Once this capacity begins 

it is distinguishable say to that of a carrot or cat and regardless of its state of development.
74

 

Arguments against abortion in Kenya arise largely from natural law thesis.
75

 The pro-life, for 

instance, argue that abortion should be prohibited because it is against one of the commandments 

of God which forbids taking away of human life.
76

 They further argue that life begins at 

conception and that as such, abortion should be outlawed because it essentially amounts to 

killing another human. This argument informs Article 26 (2) of the Constitution, which provides 

that the life of a person begins at conception. Sections 158-160 and 228 of the Penal Code 

equally espouse the spirit behind the outlawing of abortion. All these provisions against abortion, 

including Article 26 (4), flow from the fact that abortion is generally regarded as immoral in the 

Kenyan society. 

According to Dworkin, pro-life objections to abortion are twofold: ―derivative‖ and 

―detached.‖
77

 A derivative objection to abortion, also called the ―rights approach,‖ emanates 

from the recognition and protection of the rights and interests of human beings.
78

 It requires 

governments to protect the unborn child from being killed because it possesses rights and 

interests.
79

 In other words, an unborn child is viewed from this approach as a claim holder or 

rights bearer. In contrast, a detached objection to abortion explains that human life is intrinsic, 
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innate value, sacred in and of itself, and that the sacred nature of this human life begins when its 

biological life begins. As the name suggests, it focuses on the value of the foetus as the earliest 

developmental stage of a human entity, which depends on an individual‘s orientation such as 

morality, religious belief or other background.
80

 The detached approach points out that abortion 

is wrong in principle as it goes against the sacred nature of human life even at a pre-natal stage.
81

 

Both approaches are similar as they give emphasis mainly on the rights approach. Dworkin, 

however considers the detached approach as more effective than the rights or derivative 

approach. 

Based on this distinction, Dworkin argues that if the issue of abortion centres on whether an 

unborn child is a person with interests and rights, then the debate is irresolvable.
82

 He believes 

that when the prolife group objects to abortion, considering that the unborn has rights and 

interests, the group should not compromise on the life of the unborn child for any justification.
83

 

According to Rudy, even the most prolife groups permit abortion if the life of the pregnant 

woman is in danger.
84

 Such a compromise is, according to Dworkin, inconsistent with the basic 

principle of the pro-life, protecting the unborn child‘s right to life.
85

 In other words, Dworkin is 

advocating for a balance. To him, one can hold that an unborn child has a right not to be killed 

and at the same time hold it wrong for the government not to protect that right under criminal 

law.
86

 The same is true when pro-choice group assumes the unborn child not to be a ―person‖ at 
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any stage of pre-natal development for whatsoever exceptional cases.
87

 The Government cannot 

generally derogate from its basic responsibility of protecting the interests of everyone in the 

community, especially the interests of those who are most vulnerable and cannot protect 

themselves.
88

 

To Dworkin, the detached approach is the only platform in which both the pro-choice and pro-

life groups can compromise on some exceptions without necessarily contradicting their firm 

convictions.
89

 Unlike in the case of the derivative approach, such combination of views is not 

only consistent but is also in keeping with the freedom of conscience in today‘s pluralistic 

democracies.
90

 

According to Dworkin, both the pro-choice and the pro-life follow the detached approach despite 

their prima facie advocacy for rights.
91

 He stresses that the groups with different views rely on 

'rights approach' to achieve their agendas. For Dworkin, the substratum of abortion is not 

whether the right of an unborn child outweighs the right of a pregnant woman or vice versa, but 

whether the claims of the pregnant woman are predicated on intrinsic value that outweighs the 

intrinsic value of the unborn child.
92

 Kingston also argues that both the pro-choice and the prolife 

often fail to recognize the unique notion of pregnancy and the relationship between woman and 

the unborn child.
93

 While the pro-choice focus on the right of privacy of a pregnant woman, the 
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pro-life group advocates for the right to life of the unborn child without having regard to the 

unique linkage between the woman and the unborn child.
94

  

On their part, Trakman and Gatien criticize Dworkin‘s detached approach arguing that it 

complicates the issue of abortion more than the derivative approach. This is because the detached 

approach mainly relies on religious and moral values.
95

 Their arguments are threefold. Firstly, 

rights are a central tenet of abortion law, and to reject rights is to pass over a structure of rights 

that serves as a common ground in deciding abortion cases.
96

 Secondly, preferring intrinsic 

values to rights is to force the pro-choice to engage in balancing between the value of the unborn 

and the woman's autonomy, which is potentially self-defeating.
97

 Thirdly, in the absence of 

rights, courts would be engaged in prioritizing intricate and delicate social interests and values in 

deciding abortion cases.
98

 Thus, both the derivative and detached approaches should be 

combined to address the multi-dimensional nature of abortion discourse.
99

 

1.7.2 Legal Positivism 

The term ―positivism‖ denotes a system of philosophy that entails the study of things as they are 

without regard to the social, political, and psychological background.
100

 Legal positivism 

therefore entails an examination of the law as it is.
101

 Its primary idea lies in the derivation of 

―positum‖ emphasizing that the law is something laid down or posited.
102

 According to Leslie 

Green, whether a society has a legal system depends on the presence of certain structures of 
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governance, not on the extent to which it satisfies ideals of justice, democracy, or the rule of 

law.
103

 What laws are in force in that system depends on what social standards its officials 

recognize as authoritative; for example, legislative enactments, judicial decisions, or social 

customs.
104

 The fact that a policy would be just, wise, efficient or prudent, is never sufficient 

reason for thinking that it is actually the law; and the fact that it is unjust, unwise, inefficient or 

imprudent is never sufficient reason for doubting it.
105

 According to positivism, law is a matter 

of what has been posited (ordered, decided, practiced, or tolerated). Thus, in a more modern 

idiom, positivism is the view that law is a social construction.
106

 

The legal positivist‘s concern is with the ―is‖ of the law and not the ―ought‖ of the law. The said 

proponents argue that if normative rules reflect no more than subjective opinions, they cannot be 

deduced from physical reality. Their definition of law approach therefore excludes value 

judgment and moral considerations. Austin formulated thus: 

The existence of law is one thing, its merit or demerit is another.
107

 

In light of this, an examination of whether Kenya‘s abortion law adequately protects the unborn 

is a positivist model analysis. This theory shifts the scales from the natural law consideration of 

law from the divine and moral perspective to the law as it is. Central to the positivist school is 

the concept of sovereignty. It describes the sovereign as a person or group of persons to who is 

rendered habitual obedience by the bulk of the population but who does not render such 

obedience to anyone. This by extension implies that, once a person, body or entity has been 
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accorded sovereign power, the same should not be transferred to any different body, person or 

entity. Thus where there is a conflict between two persons, entities or bodies as to who/which is 

supreme, the one accorded sovereignty by law takes precedence. Article 2 (1) of the Kenyan 

Constitution (2010) makes the Constitution supreme law of the republic of Kenya which binds 

all and, per paragraph 2 thereof, its validity is not subject to challenge by or before any court or 

other state organ. 

Fuller criticises legal positivism on the basis that the analytical positivist sees law as a one-way 

projection of authority, emanating from an authorised source and imposing itself on the 

citizen.
108

 It does not discern as an essential element in the creation of a legal system any 

cooperation between the lawgiver and the citizen. According to Fuller, legal positivism is 

basically focused on who can make the law.
109

 In light of this, the decision in Roe v Wade
110

 is 

consistent with a positivist philosophy. This case takes the position that abortion should be 

tolerated and emphasises the idea of ―freedom of choice‖ of the woman. The decision‘s focus is 

on ―who decides‖ and not on whether or not human life is destroyed or whether or not there may 

be any legal duty to protect that life. 

Those who oppose abortion emphasize that there is a fundamental right to life of the unborn 

child that the courts and society have a duty to protect. They do not support the notion of the 

isolated independent woman who is free to dispose of the unborn child as she desires. According 

to Noonan, ―Roe v. Wade is premised on a society of isolated individuals.
111

 This argument is 

warranted because the proclaimed abortion right is based on the right of privacy, and the 
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paramount value expressed is the self-determination of the woman.
112

 In Planned Parenthood v 

Casey, the US Supreme Court stated in connection with a spousal notification law, which was 

struck down as unconstitutional, that ―the marital couple is not an independent entity with a heart 

and mind of its own, but an association of two individuals with a separate intellectual and 

emotional makeup.‖
113

 Based on that definition of marriage, the Court concluded that ―a husband 

has no enforceable right to require a wife to advise him before she makes her personal 

choices.‖
114

  

This reasoning is replicated under section 20(a) of the proposed Reproductive Health Care Bill, 

2014 which states that termination of pregnancy may take place only with the consent of the 

pregnant woman. This provision emphasises the primacy of the woman in unilaterally making 

the decision to abort to the exclusion of her spouse, or generally, the male partner. Dr. Carson 

criticises this approach comparing it with the US slavery laws; that just as the slave laws allowed 

white slave owners to think they had a right to do whatever they wanted with their black slaves 

so too do the abortion laws pit a woman against her unborn child making her view it as the 

enemy and giving her the right to do whatever she wishes regarding its life.
115

  

1.7 Literature Review 

This study considers among others, the works of Njagi,
116

 on the historical background of Article 

26 of the Constitution of Kenya; George and Lee,
117

 Tooley,
118

 and Puppinck
119

 on the right to 
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life and the legal status of the unborn child in relation to abortion; Osinachi,
120

 and Bachiochi,
121

 

on the magnitude of abortion complications. 

In brief, George and Lee argue that human beings have a special value that makes them subjects 

of rights by virtue of what they are, not by virtue of some feature that they acquire some time 

after they have come to be.
122

 Thus, the embryo or foetus is human, having the genetic makeup 

characteristic of human beings. Although not mature, it is a complete or whole organism fully 

and actively programmed, from conception onward, to develop to the mature stage of a human 

being, and, unless prevented by disease or violence, will actually do so in the mother‘s womb.
123

 

According to Puppinck, if the foetus or the embryo was nothing, or nothing more than an 

insignificant element produced by the body of the woman, like the hair, there would be no need 

of a law to regulate abortion.
124

 In contrast, Tooley points out that the right to life belongs to 

persons, and not to every human organism.
125

 He further argues that, to have a right to life, a 

thing must be self-conscious.
126

 Thus, since foetuses and infants are not self-conscious and do 

not have a concept of self, they do not possess a right to life. While acknowledging the human 

embryo or foetus as human in the genetic sense, Warren
127

 argues that the foetus or embryo lacks 

those characteristics an entity must have in order to be considered a person. These characteristics 
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include consciousness, reasoning, self-motivated activity, the capacity to communicate an 

indefinite variety of types of messages, and the presence of self-concept.
128

 If this line of 

argument were to be adopted, it would therefore be debatable whether an infant, not being fully 

self-conscious or self-motivated and having no capacity to communicate should have any right to 

life at all. 

Osinachi acknowledges the complications associated with induced abortion, specifically because 

many abortions are performed by medical quacks who disguise themselves as registered 

practitioners.
129

 The complications include psychological disturbances, frequent abdominal 

pains, infertility and death.
130

 This is actually a replica of Kenya‘s induced abortion incidences. 

Similarly, Bachiochi argues that abortion harms women physically, psychologically, relationally, 

and culturally.
131

 

An in-depth review of this literature forms part of Chapter two of this study. It is, however, 

worth noting that, although the above authors present an important discourse on the question of 

abortion, they fail to provide an examination of the legal standing of abortion. For example, 

Njagi explores the evolution of Article 26(2) and (4) of the Constitution, but omits the adequacy 

and legal implications of the provisions. This shall be explicitly pointed out in Chapter two. 

1.8 Scope of the Study 

This study is basically limited to assessment of the adequacy of the Kenya‘s legal framework on 

abortion. It particularly focused on Kenya‘s Constitution (2010), the Children Act and the Penal 
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Code. International human rights instruments are also analysed to give an indication on how the 

status of the unborn child is presented from the international law perspective and the degree to 

which Kenya‘s laws are aligned to the said instruments. The Conventions analysed include the 

Universal Declaration of Human Rights, the ICCPR, the Geneva Conventions and the 

Declaration on Human Cloning. 

1.9 Research Methodology 

Kothari describes research methodology as a systematic process of solving a research 

problem.
132

 This study adopted a qualitative methodology of study which involves the use of 

both primary and secondary sources of data. Higgs and Cherry define qualitative methodology as 

a range of strategies that rely on qualitative or non-mathematical judgments.
133

 Miles and 

Huberman perceive qualitative research as being mainly concerned with words, observations, 

stories, visual portrayals, meaningful characterisations, interpretations, and other expressive 

descriptions, as opposed to focusing on numbers.
134

 Among the primary sources used in this 

study were statutes and case law while secondary sources included books, specific journal 

articles, publications and reports compiled by experts, newsletters and online sources. 

The study further used a quantitative methodology to provide recent world, regional and national 

statistics on the rate of abortion. According to Mulili, a quantitative study is based on statistical 
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rules and formulas.
135

 The need to reform Kenya‘s legal framework on abortion was justified by 

reference to demographic trends in jurisdictions which have legalised abortion under certain 

circumstances. The rationale was that abortion legalisation is a threat to sustainable population 

and economic growth in the world and Kenya in particular. 

The study also adopted a comparative approach to determine what best practices Kenya can 

borrow from other jurisdictions in protecting the unborn child. Cruz describes a comparative 

methodology as an explicit comparison of the rules or institutions of two or more jurisdictions in 

order to ascertain similarities and differences.
136

 It entails a comparison of foreign systems with 

the domestic system, discovering or examining the best mechanisms for improvement of the 

domestic system.
137

 Noting the importance of comparative analysis, Mbondenyi correctly states 

that comparative approach assigns primacy to comparison; it sees the systems in the eyes of 

interdependence and interconnectedness in their various facts and stages of development.
138

 

Kenya is a commonwealth state with most of its laws having been adopted from England. This 

study, therefore, examined UK‘s diverse legal framework on abortion, which includes the 1967 

Abortion Act as amended by the 1990, Human Fertilisation and Embryology Act, the 1861 

Offences Against the Person Act, the Abortion Regulations 1991, and the Abortion 

(Amendment) (England) Regulations 2002. The wide abortion jurisprudence in UK‘s abortion 

was useful in deriving the arguments presented in this study. The exceptions to abortion provided 

for in Article 26 (4) of the Kenyan Constitution are partly similar to those stated in section 1 of 

the UK Abortion Act, 1967. In addition, the language employed in sections 158-160 of Kenya‘s 
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Penal Code is similar to that in sections 58 and 59 of UK‘s Offences against the Person Act, 

1967. 

1.10 Chapter Breakdown 

This thesis is divided into five chapters. Chapter one provides the introduction of the study which 

includes, inter alia, the statement of the problem, the study objectives, the literature review, 

theoretical framework, and research methodology. 

Chapter two is a literature review on abortion. It provides a general overview of the legal aspects 

on abortion and demonstrates how the term is defined in the Kenyan context. The chapter 

focuses on the right to life of the unborn child under the Kenya‘s legal framework. It largely 

responds to Question 1 of the study‘s research questions. 

The Chapter three evaluates Article 26(4) of the Kenyan Constitution and other laws. It also 

establishes how the right to life of the unborn child is protected under international human rights 

law. The main purpose of this chapter is to establish whether Kenya‘s legal framework 

adequately protects the unborn child. 

Chapter four entails a comparative study of UK abortion laws in order to draw important 

mechanisms for improvement of Kenya‘s legal status of abortion. The chapter further seeks to 

establish if there are any lessons that Kenya can draw from the experience of UK. 

Chapter five provides the conclusion and suggestions for legal reform. 
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CHAPTER TWO 

LITERATURE REVIEW 

2.0 Introduction 

Hart describes literature review as the selection of available documents, both published and 

unpublished, on the topic, that contain information, data and evidence to express certain views 

on the nature of the topic and the effective evaluation of these documents in relation to the 

research.
139

 The present literature review is based on these definitions, presenting to the reader 

existing arguments derived from multiple works, drawn from Kenya and other jurisdictions, in 

order to have a strong base to support the findings. The chapter covers the contentious legal 

status of the unborn and the right to life. The basis for this review is to draw a gap for this study. 

2.1 The Inclusion of Article 26(2) and (4) in the Constitution 2010 

According to Njagi, the church in Kenya has been an important player in influencing state 

interventions in the fields of reproductive health and abortion.
140

 Gadaffi argues that, during the 

campaigns preceding the 2010 constitutional referendum, religious groups opposed the then 

proposed Constitution because it permitted abortion.
141

 According to him, morality informs the 

formulation of the law governing abortion in Kenya.
142

 This study is however a legal study 

premised on the current legal framework on abortion. 
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As noted by Njagi, the anti-abortion movement in Kenya is a flagship for Christian morality and 

ethics, firmly embedding the vast majority of Christians on the pro-life side of the debate.
143

 It is 

worth noting that the amplitude of this movement has extended to public policy considerations of 

abortion in Kenya. This extension, as Njagi argues, is based on the fact that majority of Kenyans 

identify themselves as Christians, and as such, the discourse of foetal life as a sacred canopy 

used by anti-abortion actors receives general acceptance as it resonates within the larger 

society.
144

 To sustain their discourse in the country, the actors have consistently sought to have 

their opposition to abortion entrenched in public policy.
145

 This explains the debate preceding the 

inclusion of Article 26(2) of the Constitution. 

During the 2004 National Constitutional Conference,
146

 religious leaders successfully
147

 resisted 

attempts by pro-abortion actors to have the draft Constitution provide for abortion and 

reproductive health rights.
148

 Later on, when the abortion issue was reintroduced by the proposed 

Reproductive Health and Rights Bill (2008) which sought to have abortion legalised in specific 

circumstances, a pastoral letter was issued on 28
th

 September 2008 by the Archbishop of 

Catholic Archdiocese of Nairobi warning the Government against passing the Bill.
149

 The letter 

stated in part: 

Abortion is not merely the removal of some tissue from a woman‘s body. 

Abortion is the removal of a living ―thing‖ that would become human if it were 
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allowed to remain inside the woman‘s body. Abortion is the destruction of an 

unborn baby. Pregnancy is the period for this new human life to mature, not just 

to ―become human‖. It already is human. This is why the Church considers 

abortion the killing of a human being, and why the Second Vatican Council called 

it an ―unspeakable crime.‖ I remind you all to maintain the utmost respect for 

human life, from the time of conception. Even under threat, never use your 

knowledge to do what is contrary to the laws of humanity. 

Likewise, when in 2009, negotiations on a new Constitution resumed after the 2004 draft was 

rejected in a referendum, religious leaders and their anti-abortion supporters again insisted the 

inclusion of a clause specifying that life begins at conception. The leaders categorically stated 

that Kenya‘s Constitution ought to be clear on the protection of the sanctity of the human life and 

also state where life begins and ends.
150

 With the already alluded to political position that 

religious leaders have enjoyed in the past and the fear that they may scuttle plans for a new 

Constitution, a clause meeting their demands was added.
151

 As indicated by Njagi, the original 

draft Constitution by the Committee of Experts
152

 made no reference to the definition of life or 

any provision with reference to abortion. But when the draft was handed to the Parliamentary 

Committee, the Catholic Church and the National Council of Churches of Kenya (NCCK) 

persuaded the politicians to include new subsections; one recognizing that life begins at 
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conception and the other stating clearly that abortion is not permitted, unless in the opinion of a 

registered medical practitioner, the life of the mother is in danger.
153

  

Unsurprisingly, the inclusion of the clauses in the draft Constitution was, in a way, meant to 

appease religious leaders who had threatened to campaign against its adoption in the forthcoming 

referendum. The leaders, led by the NCCK and the Catholic Church, had threatened to reject the 

draft constitution if the Bill of Rights did not define that the life of a person begins at conception 

and ends at natural death.
154

 Reverend Peter Karanja of the National Council of Churches, for 

example, warned: 

Should the harmonised draft remain as it is without defining when life begins, we 

shall explore legitimate options as stipulated under the Kenya Constitution 

Review Act, 2008 to seek amends. What is clear is that this issue needs to be 

taken seriously as it will definitely take centre-stage with regards to the 

referendum.
155

 

In the aftermath of the 2008 post-election violence, the writing of a new Constitution was a 

predominant issue. Thus, the willingness of Kenyan Members of Parliament to give in to the 

religious leaders‘ wishes resulted from their unwillingness to sacrifice support from a rather 

large Christian constituency.
156

 Njagi argues that, in agreeing to disagree with the Committee of 

Experts, the members of the Parliamentary Committee were executing the wishes of the political 

elite who were keen on having the new Constitution passed.
157

 According to Njagi, the religious 
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leaders‘ request to have anti-abortion clauses in the draft Constitution for the first time 

acknowledged the acceptability of abortion in instances where pregnancies threaten women‘s 

lives.
158

 

While Njagi offers useful information on the history of Article 26(2) of the Constitution, this 

study argues that the drafters of the Constitution had failed to foresee a likely conflict of the 

additional clause vis-a-vis the abortion provisions. It is further argued, whereas the Constitution 

prohibits abortion, the exceptions provided for under Article 26(4) defeat the spirit, goal and 

applicability of the said clause. The addition of the exceptions, therefore, remains a blanket 

decision made to counter opposition by the religious leaders. Indeed, this suppresses the 

implementation of the abortion restriction under the Constitution. The ramification of the ―if 

permitted by any other law‖ proviso worsens the extent to which Article 26(2) applies to protect 

the unborn child. An explanation into this draws a gap between this study and Njagi‘s work. 

2.2 The Right to Life and Conception under Article 26(2) 

The right to life is guaranteed under the Constitution of Kenya.
159

 Article 26(3), however, 

provides that a person shall not be deprived of life intentionally, except to the extent authorized 

by the Constitution or other written law. This accords with Article 24(1), which provides grounds 

on which a right or fundamental freedom in the Bill of Rights can be limited. The debate on 

abortion often emanates from the controversy surrounding the right to life and the status of the 

unborn at conception. 
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Grisez argues that life proceeds from life, and human-life from human-life, in a continuous 

process.
160

  A new individual emerges from an existing individual; and, relative to parents, the 

individuality of the offspring must be admitted to begin at conception.
161

 Once conception has 

occurred, a cell exists which cannot be identified with either parents. While the dual unity of the 

sperm and the ovum are continuous with the duality of the two parents, the unity of the fertilised 

ovum is continuous with that which develops from it.
162

 Thus, the proper demarcation between 

the offspring and parents is conception, and so the new individual begins with conception. From 

this viewpoint, then, it can be effectively argued that the foetus or embryo is a living human 

individual from conception until birth. Accordingly, it remains undisputable that the killing of 

the unborn only prevents life from beginning.
163

 This is consistent with the position taken by 

Article 26(2). Grisez‘s work is very instructive in this study, particularly with regard to the 

theoretical analyses of the status of the unborn child. This study however focuses on the right to 

life of the unborn child from the legal perspective. 

Warren on the other hand argues that the human embryo or foetus is human in the genetic or 

biological sense, but is not a person to enjoy rights.
164

 According to her, a foetus lacks those 

characteristics an entity must have in order to be considered a person. These characteristics 

include, inter alia, consciousness, reasoning, self-motivated activity, the capacity to 

communicate an indefinite variety of types of massages, and the presence of self-concepts.
165

 

She says that to be a person, an entity need not posses all of these traits, but that it must possess 
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at least some of them. In support of this, Warren asserts that the above characteristics belong to 

the concept of personhood.
166

 Thus, in her view, the unborn possess none of these traits and 

therefore cannot be considered persons capable of enjoying the right to life. Conversely, this 

study argues that since Article 26(2) of the Kenyan Constitution provides that life begins at 

conception, anything done to harm the unborn child is harming life and should be forbidden. The 

right to life of the unborn child should be adequately protected under the law. 

Like Warren, Tooley
167

 adopts a ―no-person‖ description of an unborn child. He argues that the 

right to life belongs to persons, and not to every human organism. Accordingly, he argues that to 

have a right to life, a thing must have certain psychological traits.
168

 He further asserts that: 

An organism possesses a serious right to life only if it possesses the concept of a 

self as continuing subject of experiences and other mental states, and believes that 

it is itself such a continuing entity.
169

 

He calls this the ―self-consciousness requirement‖ and concludes that, since foetuses and infants 

are not self-conscious and do not have a concept of self, they do not possess a right to life. While 

this study is limited to inadequacies of the law, it is argued that a human foetus has the 

potentiality of exercising the functions referred to in those traits, that is, it has the internal 

resources to develop itself to the stage where it will perform such functions. Thus, just as the law 

protects rights and fundamental freedoms of every person, the same protection should be 
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extended to the unborn child. Finnis supports this assertion by arguing that the unborn child is a 

person from the time of conception regardless of appearance, age, and other changes.
170

 

Further, George and Lee argue that human beings have the special kind of value that makes them 

subjects of rights by virtue of what they are, not by virtue of some attribute that they acquire 

some time after they have come to be.
171

 Like sleeping or reversibly comatose human beings, 

foetuses possess, albeit in radical form, a capacity or potentiality for higher mental functions as 

beings with a rational nature.
172

 They are the kind of being, members of a biological species, 

which, if not prevented by extrinsic causes, in due course develops by active self-development to 

the point at which capacities initially possessed in root form become immediately exercisable.
173

 

Each human being comes into existence possessing the internal resources and active disposition 

to develop the immediately exercisable capacity for higher mental functions, provided that this 

development is not prevented by adverse effects, in this case abortion.
174

 

In furtherance of their position, George and Lee describe the embryo or foetus, first, as distinct 

from any cell of the mother or father because its growth is internally and distinctly directed to its 

own survival and maturation.
175

 Secondly, the embryo or foetus is human, having the genetic 

makeup characteristic of human beings. Thirdly and most importantly, the authors argue that, 

although not mature, the human embryo is a complete or whole organism fully and actively 

programmed, from conception onward, to develop to the mature stage of a human being, and, 
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unless prevented by disease or violence, will actually do so in the mother‘s womb.
176

 It is worth 

noting that a child is brought out of the bodily unity and bodies of the mother and the father. The 

parents are in a certain way prolonged or continued in their offspring. In other words, there is a 

natural unity of the parents with their child, different from how other children are; the unity 

between the embryo or foetus and the mother is closer than with a born child. In this regard, 

George and Lee assert that we ought to pursue our own good and the good of others with whom 

we are united in various ways.
177

 If that is so, then the closer someone is united to us, the deeper 

and more extensive our responsibility to that person will be.
178

 George and Lee provide useful 

information on the distinct nature of the unborn child from the mother. Based on this, this study 

argues that, being vulnerable and unable to defend themselves, foetuses may therefore be 

considered among the minority and marginalized in the context of Article 21(3) of the 

Constitution of Kenya and therefore warranting active protection both by the State and 

individuals. 

According to Shaffer, science establishes irrefutable proof that human life begins at conception 

and the genetic makeup which defines a human being is fixed at that point.
179

 It demonstrates 

that, from conception, the unborn child is physiologically and genetically separate from the 

pregnant woman within whom it exists.
180

 Thus, because of this distinctiveness, the unborn 

cannot be considered as part of the woman, but remains an independent human being meriting its 

own protection in law.
181

 Shaffer argues that, at 56 days or 8 weeks (about the earliest time 

abortions are performed), the child is a fully functioning human being with organs and body 
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systems in place.
182

 The features are very clear that one can see even the creases on the child‘s 

open hand. These features are unique and only require some time, 13 or 14 years, to mature.
183

 

By 9 weeks, the child is very active and can be seen sucking a thumb.
184

 These descriptions not 

only demonstrate that a foetus looks clearer as pregnancy progresses, but also affirm the 

similarities between infants, who are indisputably legal persons, and the developing foetus. 

While the author justifies the personhood of the unborn child as scientifically proven, this study 

argues that since scientific evidence shows that the unborn child is a person, the law should 

provide adequate protection without discrimination. 

According to Larsen, embryos begin development following the fusion of definitive male and 

female gametes during fertilization.
185

 Whether produced by fertilization or cloning, the human 

embryo possesses all the genetic material needed to inform and organize its growth.
186

 From the 

moment of conception, the zygote has the same DNA as a fully-grown adult human being and 

will naturally develop in its own distinct direction unless deprived of a suitable environment or 

prevented by accident or disease.
187

 The direction of growth is not extrinsically determined, but 

is in accordance with the genetic information within the embryo. In light of this, life is a 

continuum from conception to death, a notion that qualifies the unborn child as biologically 

human and hence a legitimate right-bearer. This is clear in the following extract: 

A foetus is a human being with the right number of chromosomes like you and 

me. As a medical doctor, to say otherwise would be misleading. In fact, the foetus 

                                                           
182

 Ibid 76. 
183

 Ibid. 
184

 Ibid. 
185

 William James Larsen, Essentials of Human Embryology 2
nd

 ed. (Churchill Livingstone 1998) p. 1.  
186

 Ibid. 
187

 Ibid 2. 



42 
 

is not a part of the mother since he/she is genetically distinct from the mother. A 

woman just has that privilege of sheltering another human being.
188

 

Larsen‘s work is important in this study as it lays down a scientific basis under which the 

personhood of the unborn child is established. However, this study presents a legal justification 

of the status of the unborn child under international human rights law and the law on abortion in 

Kenya. The study, for example, argues that since the law recognises the right to life of every 

person without any limitation of age, the right to life of the unborn child should be balanced with 

the so-called ―right to privacy‖ of the mother. 

Article 19(3) (a) of the Constitution of Kenya provides that rights and fundamental freedoms in 

the Constitution belong to the individual and are not granted by the State. The right to life 

therefore is inherent in all persons from conception as stipulated in Article 26(2), which states 

that life begins from conception, to natural death. Article 26(2) therefore affirms and recognizes 

the humanity of a foetus legally according it the status of a human person and, hence, amenable 

to the right to life. Insertion of this provision in the Constitution is in keeping with the words of 

Blackstone, thus; 

Life is the immediate gift of God, a right inherent by nature in every individual; 

and it begins in the contemplation of law as soon as an infant is able to stir in the 

mother's womb. For if a woman is quick with child, and by a potion, or otherwise, 

killeth it in her womb; or if anyone beat her, whereby the child dieth in her body, 

and she is delivered of a dead child; this, though not murder, was by the ancient 

law homicide or manslaughter. But at present it is not looked upon in quite so 
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atrocious a light, though it remains a very heinous misdemeanour. An infant en 

ventre sa mere, or in the mother's womb, is supposed in law to be born for many 

purposes…
189

 

2.3 The Foetus as a Right Bearer and Woman’s Right of Autonomy 

A second major issue involved with abortion is the question of woman‘s rights versus the rights 

of the foetus. Osinachi argues that the function of rights is to protect the interests of the right 

bearers, linking this to the subordinate position that the foetus has no interests in the relevant 

sense and therefore cannot sensibly be regarded as a bearer of rights.
190

 Admittedly, the moral 

foundation of rights is to be traced to the protection or furtherance of the interests of the right 

bearers. According to him therefore, the tie between rights and interests is so close that it is 

inappropriate to use the language of rights where there are no such interests to be protected or 

furthered.
191

 Thus, there cannot be duties to beings which do not have interests in the sense of 

concerns, and only such beings can be the bearers of rights.
192

 Osinachi argues that the foetus, 

certainly at an early stage, does not have interests in the relevant sense, and cannot therefore 

have the right to life, as it cannot sensibly be regarded as having any rights at all. However 

according to him, the foetus in the late stage of its development has experiences that may be 

described as wants, desires, likings, preferences and concerns and can therefore properly be 

regarded as a right bearer.
193

 This study, however argues that since Article 26(2) and 

international human rights law portrays the unborn child as a legitimate right bearer, the law on 
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abortion should strike a balance between protecting the unborn child and the autonomy of the 

woman. 

Omondi argues that a woman should be permitted to exercise the maximum possible control over 

her own body, and that should not exclude carrying a foetus to term.
194

 According to her, women 

are autonomous and have the moral right to decide for themselves what to do with their own 

body.
195

 It is a legal right, which should not be fettered because the foetus lacks the ability to 

reason.
196

 Omondi notes that women should not be forced to have babies they do not want and 

they deserve a choice to end their pregnancy plus having a safe and legal way of doing so.
197

 If a 

woman cannot choose to terminate an unwanted pregnancy, she is denied the right to the 

possession and control of her own body.
198

 According to Omondi, one of the most sacred rights 

of common law is the right to choose and if a woman cannot do this then their most important 

possession is taken away.
199

 Omondi thus argues that abortion is not only a woman‘s right; it is a 

woman‘s choice. It is however argued under this study that scientific evidence proves that the 

unborn child is a human being deserving legal protection. The autonomy of the woman should 

therefore not be enjoyed to the detriment of the unborn child. 

Hewson contends that denying a woman the right to an abortion is unethical, because it serves to 

subordinate women to a reproductive end.
200

 She stresses that the prospect of a woman‘s forced 

suffering as the result of pregnancy is a moral issue in and of itself. Additionally, Hewson argues 

                                                           
194

 Elizabeth Awuor Omondi, ―The Abortion Conflict in Kenya and the Moral and Medical Issues Involved‖ (2015) 

1 Kenya Journal of Law and Justice, p. 48. 
195

 Ibid 49. 
196

 Ibid. 
197

 Ibid. 
198

 Ibid. 
199

 Ibid. 
200

 B Hewson, ―Reproductive autonomy and the ethics of abortion‖ (2001) 27(5) Supplementary 2 Journal of 

Medical Ethics 10-15 



45 
 

that a foetus‘ right should not interfere with a mother‘s right to autonomy. Furedi contends that 

women do not have abortions for abstract reasons; they have them because pregnancy is 

intolerable.
201

 Both Furedi and Hewson assert that pregnancy subjects a woman to a condition 

that is not bearable. In contrast to Furedi and Hewson, this study argues that the impact of 

abortion both on the right to life of the unborn child and the society as a whole outweighs the 

grounds for abortion. This justifies the need to provide for adequate protection of the unborn 

child under Article 26(2). 

Holding the woman‘s ―right to abortion‖ constant, a question arises as to whether the father has a 

say in the abortion debate. Hales argues that the mother and father have equal obligations toward 

their child once it is born.
202

 The challenge, however, is the distribution of rights and duties 

before the child is born, particularly during the pregnancy of the mother.
203

 Since Article 45 (3) 

of the Constitution provides that the father and mother have equal rights, it may be concluded 

that fathers also have a right of say with regard to abortion. On the face of it, this seems absurd 

because men clearly cannot get pregnant and therefore cannot have a right to abortion.
204

 Hales 

argues that the motivation for wanting a right to abortion is because a mechanism is wanted to 

avoid future duties and burdens.
205

 The father, too, is facing future duties. 

However, according to Hales, the father can decide that he cannot afford another child; that he is 

not psychologically prepared to be a parent; and that a child would hinder the lifestyle he wishes 
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to pursue.
206

 Unfortunately, the decision in Roe v Wade implies that he is completely subject to 

the decisions of the mother. If she decides to have the child, she thereby ensures that the father 

has certain duties, which are impossible to avoid. Conversely he cannot enforce his right to the 

child should the mother opt to abort. If there is any conflict between the mother and the father, 

the mother‘s wishes prevail. 

According to Petchesky, the fact that the foetus is in her body ensures that she has final say over 

it.
207

 Hales argues that the father is in this regard ill-treated.
208

 Even if biology prevents men and 

women from having absolutely identical means to exercise their rights, it remains that what 

should be done is to try to achieve equal opportunity to exercise rights as much as possible.
209

 

Hales justifies this argument that although the mother undergoes the burden of pregnancy, she is 

guaranteed the benefit of paternal support.
210

 The father, by contrast, has the benefit of not 

hailing to suffer the burden of pregnancy and childbirth, and instead shoulders the burden of 

necessarily having to help support the child once it is born.
211

 Each party has their respective 

burdens and benefits, and these benefits and burdens are distributed more or less evenly. Thus 

the equality principle is satisfied. Thus the law gives the mother the right to abort at any time but 

denies the father‘s right to have a say. In Planned Parenthood v Casey (1992), the US Supreme 

Court stated in connection with a spousal notification law, which was struck down as 

unconstitutional, that ―the marital couple is not an independent entity with a heart and mind of its 
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own, but an association of two individuals with a separate intellectual and emotional makeup.‖
212

 

Based on that definition of marriage, the Court concluded that ―a husband has no enforceable 

right to require a wife to advise him before she makes her personal choices.‖
213

 It stated that ―the 

Court‘s power lies in its legitimacy, a product of substance and perception, that shows itself in 

the people‘s acceptance of the judiciary as fit to determine what the Nation‘s law means and to 

declare what it demands.‖ This statement exposed one of the weaknesses of legal positivism, 

which emphasizes the notion of who has the power or authority to decide the law. 

Grisez asserts that killing the foetus for the sake of personal gain (be it material or psychological 

or otherwise) reveals an attitude towards human life that is not in keeping with its inherently 

immeasurable dignity.
214

  This dignity has found constitutional backing in Article 28 which 

states that, ‗every person has inherent dignity and the right to have that dignity respected and 

protected.‘
215

 Grisez considers abortion, even where it is premised on justifiable ―shifty‖ 

excuses, as a deep-seated prejudice against unborn children.
216

 Thus, the argument for abortion, 

even within certain exceptions, seems to gain what little plausibility it has from the supposition 

that the unborn child is like a product coming along a production line, which, if it fails to meet 

all specifications, is put into scrap by an inspector.
217

 In this regard, Grisez argues that: 

Even psychologically, I doubt the wisdom of a woman who has been raped 

disposing of a child conceived of the attack. Her problem is largely to accept 

herself, to realize that she is not inherently tainted and damaged by her 
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unfortunate experience. The unborn child is partly hers, and she must accept 

herself in it if she is really to overcome her sense of self-rejection. To get rid of 

the child is to evade this issue, not to solve it. A woman who uses such an evasion 

may feel temporary relief but may be permanently blocked from achieving the 

peace with herself she seeks.
218

 

According to Puppinck, if the foetus or the embryo was nothing, or nothing more than an 

insignificant element produced by the body of the woman, like the hair, there would be no need 

of a law to regulate abortion.
219

 Thus to him, abortion is a derogation of the right to life and 

cannot, therefore, constitute a right in itself; it cannot become an autonomous right.  As 

derogation, the scope of abortion should be limited by the principle to which it refers; and if such 

principle is unclear or inconsistent, then the platform for clandestine abortions comes into play. 

In his separate opinion under Vo v. France, President Costa explains in this regard that: 

I believe (as do many senior judicial bodies in Europe) that there is life before 

birth, within the meaning of Article 2 [of the European Convention on Human 

Right], that the law must therefore protect such life, and that if a national 

legislature considers that such protection cannot be absolute, then it should only 

derogate from it, particularly as regards the voluntary termination of pregnancy, 

within a regulated framework that limits the scope of the derogation.
220
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Puppinck notes that, from a more fundamental point of view, the above position is in respect of 

the principle that a positive right can only pursue a good per se.
221

 It cannot be aimed at the 

realisation of a wrong, even if this wrong is permitted by law in consideration of its supposed 

inevitability or necessity,
222

 which in the Kenyan context is the ―need for emergency treatment‖ 

or ―the life or health of the mother.‖
223

 Put in a more emphatic way, killing an unborn child, even 

within the limited exceptions, in a pretext of avoiding unnecessary ―inconvenience‖
224

 reveals an 

attitude towards human life that may be far-fetched from its inherently immeasurable dignity 

envisaged by Article 28 of the Constitution. In this context, the woman in all cases is the duty 

bearer with the obligation to protect and preserve the life within her. This study however, argues 

that where the woman has failed to protect the right bearer (unborn child), the law should be in 

place to shield the innocent.  

2.4 Consequences of Abortion 

Seemingly, the socio-cultural contexts in which a woman lives may be very detrimental in her 

life following an abortion.
225

 Motivated by the economic setbacks that might beset them in 

future, some girls and women opt to seek help from midwives or medical personnel who, in 

disguise of being registered, run small clinics offering abortion services. The explanation given 

by many of them is that the law provides for exceptional circumstances under which they are to 

perform abortions. In practical sense, abortion to them seems permissible, having an express 

constitutional backing. The one who suffers most is the teenage girl or woman who remains 
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shrouded within societal condemnation. The stigma surrounding them often makes them to 

engage in secret dealings with the midwives or ‗quack‘ doctors, just to hide from the face of the 

community. Any resultant complication may therefore not be revealed, leading to long suffering 

and even death. FGD11 (Trans Nzoia, Kenya) states: 

The [community] will always uphold the person who gave birth with [more] 

respect than the person who aborted, who is deemed not to have morals. She is 

bad company and [the community] will advise [others] not to interact with 

[her].
226

 

FGD17 (Bungoma) also narrates: 

When they see her with [other girls], they will say she will influence [them] and 

[the other girls] will also start having abortions. They discourage [other girls] 

from [interacting with her].
227

 

In her long testimony, T (not her real name) from Ethiopia says that: 

Abortion has serious pain, I thought I was dying but I survived. After the 

procedure I went home and slept for many days. My family was disturbed by my 

sickness and asking me now and then what happened to me. I lied to them; I have 

to mention some other disease. I suffered for many days, I lost weight and my 

mind is also considerably affected. I did not tell to anybody that I have had an 

abortion even my girl friends because I thought they may undermine me, gossip 
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about me or may tell for someone who knows me. I kept the secret for myself. I 

would rather die rather than give birth while living in my mother‘s house…. In 

such low economic condition my family may throw me out of home and also as 

the society believe giving birth before marriage as a taboo, they will dishonour the 

new born.
228

 

The above image is not divorceable from the experience of most Kenyan girls and women who 

have gone through the same tragedy. Their experience is, in fact, worsened by the complications 

associated with abortion. Bachiochi argues that abortion both harms women‘s wellbeing and that 

it is antithetical to a genuine feminism, one that recognizes and celebrates the uniqueness of 

women as women.
229

 She argues that abortion harms women physically, psychologically, 

relationally, and culturally.
230

 According to her, women who have had abortions suffer an 

increased risk of anxiety, depression, and suicide.
231

 Many states including Kenya surprisingly 

do not require that abortion-related complications be reported to their health departments.
232

 

Nevertheless, a review of available data reveals that thousands of women are injured each year 

from short-term complications such as haemorrhaging, uterine perforation, and infection.
233

 In 

addition few if any health institutions provide post-abortion counselling. Therefore, according to 

Bachiochi, while carrying and giving birth to an unplanned child may take self-sacrifice women 

who have aborted, and those who have merely lived during this long era of abortion, have 
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sacrificed far more.
234

 Bachiochi‘s work, though brief, provides a reflection of the social 

implications of abortion in exclusion of the legal and moral aspects of the practice. This study 

however is limited to the assessment of the law on abortion in Kenya to establish whether it 

adequately protects the unborn child.  

Hopkins et al analyse the current anti-abortion discourse in terms of post-abortion syndrome 

(PAS), particularly the ―avoidance phenomenon,‖ which asserts that all women will continue to 

psychologically re-experience their abortion in a negative way.
235

 These re-experiences can 

manifest themselves through ―intense psychological distress at exposure to events resembling the 

abortion experience.
236

 PAS is said to emerge out of the trauma of an abortion and can follow a 

woman for the rest of her life.
237

 A renowned abortionist, Dr. George Tiller
238

 concedes that 

likelihood of infertility subsequent to an abortion is very real. This raises doubts about the 

justification for abortion, often based on imminent mental risks and other health problems on the 

mother. Walberg argues that no matter the circumstance, even in cases of rape, abortion is never 

the right choice for any woman. Instead, it re-victimises the sexually assaulted victim by making 

her an accessory to ending a human life.
239

 The fear, guilt, pain and anxiety associated with the 

procedure may become overwhelming with time.
240

 The woman may, for example, experience 

flashbacks, nightmares or become obsessed with babies; and most women are said to experience 
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anxiety over fertility, with some fearing that they will never become pregnant again.
241

 

Consequently, the women experience a deep feeling of regret and also love for the child that 

should have been. While Walberg offers useful information justifying the need to reduce 

incidences of induced abortion, this study argues that the impact of abortion can be checked if 

the law is reformed to ensure define the exceptions under Article 26(4) of the Constitution and 

further introduce thresholds to limit medical discretion. 

2.5 Conclusion 

The controversy of abortion in Kenya cannot be divorced from a right-to-life discourse. Despite 

the current legal limitations in Kenya, the right to life is profound and any decision to take it 

away ought to be in accordance with rules of justice and fair play. Put differently, a decision 

cannot pursue a wrong, even if this wrong is partly or fully permitted by law in consideration of 

its necessity. Besides, it can be rightly concluded that, from the foregoing review, none of the 

Kenyan authors has delved into the adequacy of Article 26(4) of the Constitution of Kenya vis-à-

vis the other abortion laws. Further, some of the authors take a philosophical or moralistic stand 

of the right to life and the status of the foetus. In order to address these gaps, the next chapter 

unearths the inadequacy of the Kenyan abortion law, especially with regard to Article 26. 
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CHAPTER THREE 

A CRITIQUE OF THE LAW RELATING TO ABORTION IN KENYA 

3.0 Introduction 

From the literature review in the previous chapter, it is apparent that abortion is a controversial 

issue in many countries and Kenya, in particular. According to Baraza, many governments have 

struggled to strike a balance between what they believe women want and the rights of 

foetuses.
242

 A question, however, arises as to whether the law on abortion in Kenya adequately 

establishes this balance. This chapter therefore discusses Kenya‘s legal framework on abortion 

and establishes whether it adequately protects the unborn child. The right to life of the unborn 

child under international law is also discussed. The purpose of this chapter is to confirm the 

hypothesis that the law on abortion in Kenya does not adequately protect the unborn child as a 

right bearer. 

3.1 The Law against Abortion in Kenya 

Termination of pregnancy is not permitted ‗on demand‘ in Kenya except as provided for in 

law.
243

 Under section 158 of the Kenya‘s Penal Code, any person who, with intent to procure 

miscarriage of a woman, unlawfully administers to her or causes her to take any poison or 

noxious, or uses other means whatever, is guilty of a felony and is liable to fourteen years 

imprisonment. Medical practitioners who perform an unlawful abortion face an additional 

professional penalty of suspension or erasure from the Register of Doctors as mandated by the 
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Medical Practitioners and Dentists Board of Kenya.
244

 In Johnson Jefa Kalama v Republic,
245

 the 

accused was charged jointly with another with the offence of conspiracy to commit a felony 

contrary to section 393 of the Penal Code in that on 30
th

 September 2004 together they conspired 

to procure miscarriage on a woman.  They faced a second charge of attempt to procure abortion 

contrary to section 158 of the Penal Code. On 17
th

 February 2011, the High Court at Malindi 

upheld the conviction. 

Similarly, in Jane Auma Kweyu v Republic,
246

 the accused was charged and convicted of the 

offense of an attempt to procure an abortion contrary to section 158 of the Penal Code. She was 

sentenced to 4 years and appealed against both the conviction and sentence. Although the 

pregnant woman testified that it was the appellant who tried to procure the abortion but failed, 

the court held that the appellant could not be convicted due to the fact that she was not a doctor 

(sic) but rather it is the owner of the clinic who ought to have been charged. 

Section 159 of the Penal Code provides that any woman who, being with a child, with intent to 

procure her own miscarriage, unlawfully administers to herself any poison or other noxious 

thing, or uses any force of any kind, or uses any other means whatever, or permits any such thing 

or means to be administered or used to her, is guilty of a felony and is liable to seven years 

imprisonment. In Elnora KulolaIlongo v Republic,
247

 the appellant had been tried on a charge of 

procuring abortion contrary to section 159 of the Penal Code. The particulars of the charge were 

that the appellant being with child and with an intent to procure her own miscarriage, unlawfully 

administered to herself a poison called Aspirin and Fansidar. The trial court had found her guilty 
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of the offence. However, the appellate court overturned the conviction on the ground that the 

evidence which was used to find the appellant guilty did not meet the high threshold of guilt 

beyond reasonable doubt required in criminal cases. 

The case is, however, illustrative of the fact section 159 of the Act is in force and that where 

applicable, a person will be readily charged under the section. The phrase ―being with a child‖ 

invites a discussion on what the term ―child‖ means under the law of Kenya and whether the law 

adequately protects the unborn child. 

3.2 The Status of the Unborn Child as a Right Bearer 

Section 2 of the Children Act, 2001, defines a child as any human being under the age of 

eighteen years.
248

 This is similar to the definition provided for in section 105 of UK‘s Children 

Act 1989. The definition does not state any limitation as to when the child starts being called a 

human being or individual. It merely states ―under the age of eighteen,‖ implying an unborn 

child falls within the ambit of a ―child‖ whose life deserves protection under the Children Act. 

Section 214 of the Penal Code, however, seems to negate this argument by providing that a child 

becomes a person capable of being killed when it has proceeded in a living state from the body 

of its mother, whether it has breathed or not and whether it has an independent circulation or not, 

and whether the navel-string is severed or not. The provision appears to imply that a child, who 

has not proceeded from the mother‘s body, the term of pregnancy notwithstanding, is not a living 

human being and can be lawfully killed or aborted. This contradicts sections 158-160 above, 

which clearly state that a pregnant woman is one ‗with child‘. Section 214 further seems to imply 
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that an unborn child is dead and cannot be accorded the right to life unless it has proceeded out 

of the mother‘s body in a living state. This contradiction is reflected in Republic v John Nyamu 

& 2 others.
249

 The three accused persons in this case were charged with the offence of murder 

contrary to section 203 as read together with section 204 of the Penal Code. The accused persons 

were alleged to have jointly murdered an unintended female person number 1912 weighing 3012 

grams and male person number 1913 weighing 2232 grams. The court held per section 214 of the 

Penal Code that the supposedly aborted foetuses in question were ―born dead‖ and therefore 

were not capable of being killed. The court was of the opinion that for a child to become a person 

the most important ingredient is ―when it has completely proceeded in a living state from the 

body of the mother.‖ Without that, the foetus is not capable of being killed and therefore cannot 

claim the right to life.
250

 The accused persons were, therefore, acquitted. 

The court‘s decision in this case clearly indicates how Kenyan law is inconsistent in defining the 

conceived but unborn persons. While the judge properly applied section 214 to the facts before 

her and the charge as framed, it can be argued in the alternative that the judge misdirected herself 

by omitting to consider sections 181(2), (3) of the Criminal Procedure Code, which provide that: 

(2) When a person is charged with the murder or manslaughter of a child or with 

infanticide, or with an offence under section 158 or section 159 of the Penal Code 

(relating to the procuring of abortion), and the court is of the opinion that he is not 

guilty of murder, manslaughter or infanticide or an offence under section 158 or 

section 159 of the Penal Code (Cap. 63), but that he is guilty of the offence of 
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killing an unborn child, he may be convicted of that offence although he was not 

charged with it.
251

 

(3) When a person is charged with killing an unborn child and the court is of the 

opinion that he is not guilty of that offence but that he is guilty of an offence 

under one of the sections 158 and 159 of the Penal Code, he may be convicted of 

that offence although he was not charged with it.
252

 

It is not clear why the prosecution in the Nyamu case chose to charge the accused persons under 

section 203 which relates to murder and not sections 158-160 of the Penal Code. It is noteworthy 

however that Article 26(2) the Constitution overrides section 214 of the Penal Code by clearly 

articulating that life begins at conception. 

Under Article 27 (1) of the Constitution, every person is equal before the law and has the right to 

equal protection and benefit of the law. Additionally, the State should not discriminate directly or 

indirectly against any person on any ground, including, inter alia, age or birth. The constitutional 

reference to ―birth‖ under Article 27 (4) implies that an unborn child forms part of ―every 

person‖ and should not be denied protection through abortion. Read together with Article 26 (2) 

on when life begins, the provision recognizes the unborn as a person entitled to the right to life 

and equality. The Internal Code of Medical Ethics of 1949, which is part of Kenya‘s Code of 

Professional Conduct and Discipline, provides that a doctor must always be in mind of the 

obligation of preserving human life from conception.
253
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Moreover, under Article 28 of the Constitution, all persons have inherent dignity and the right to 

have that dignity respected and protected. It follows therefore that failure to protect the life of the 

unborn child amounts to violation of the said Article. It can be argued therefore that Article 26 

(4) contradicts Article 28 insofar as it permits, in its proviso, destruction of the life of the unborn. 

Besides, the fact that the Constitution of Kenya is the supreme law of the Republic and that any 

law that is inconsistent with the Constitution is void to the extent of the inconsistency, qualifies 

the supremacy of Article 26 (2) over section 214 of the Penal Code.
254

  

Section 214 of the Penal Code is also in conflict with section 228 of the Penal Code (titled 

―Killing unborn child‖), which provides that: 

Any person who, when a woman is about to be delivered of a child, prevents the 

child from being born alive by any act or omission of such a nature that, if the 

child had been born alive and had then died, he would be deemed to have 

unlawfully killed the child, is guilty of a felony and is liable to imprisonment for 

life. 

This inconsistency implies that concept of the unborn child as a right-bearer is not adequately 

addressed under the Kenyan law. The law prohibits abortion but provides unclear and unlimited 

exceptions, giving the health practitioner wide and unfettered discretion to decide what 

constitutes lawful abortion. 
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3.3 Lawful Abortion in Kenya 

Although the pro-choice have in the past termed Kenya‘s law on abortion strict and prohibitive, 

the phrase ―unlawfully‖ used in these provisions indicates that there were circumstances in 

which abortion was lawful even before promulgation of the 2010 Constitution. It is only that the 

law as it then stood was not clear on what constituted a ―lawful‖ abortion. Section 240 of the 

Penal Code can be read as creating a lawful exception when a surgical operation ―upon an 

unborn child‖ is performed ―in good faith and with reasonable care‖ for the preservation of the 

life of the mother. However, the section offers no explanation as to what circumstances may 

constitute the preservation of the mother‘s life. There is also no post-independence Kenyan case 

that interprets this provision to clarify the content of this exception. 

Article 26 (4) of the Constitution allows abortion where, in the opinion of a trained health 

professional, there is need for emergency treatment or the life of the mother is in danger or if 

permitted by any other law.
255

 In applying this Article, doctors are required by the Medical 

Board to undertake non-judgmental counselling in which they should consider health broadly in 

consonance with the right to health, consumer rights and the right to information as provided in 

the Constitution.
256

 The proviso ―if permitted by any other law‖ opens doors for further 

exceptions or a law that legalizes abortion in Kenya and in an unlimited manner. 

The Kenyan law also does not define what constitutes emergency treatment or danger to the life 

or health of the mother and regulations to contain abortions on demand. Some medical providers 
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understand the law solely in light of the Constitution and the Penal Code and their personal 

understanding of what constitutes the exceptions entrenched therein.
257

 

The Kenyan law does not expressly provide for rape as a ground for abortion. The Ministry of 

Health‘s 2009 National Guidelines on the Management of Sexual Violence state that termination 

of pregnancy as an option in case conception occurs as a result of the rape may be allowed but 

the woman has discretion.
258

 The recommendation is that if she opts for termination, she should 

be treated with compassion.
259

 It is however important to note that the above guidelines are not 

law and may even be construed to be a contradiction of both the Penal Code and the 

Constitution. 

It is worth pointing out that the law on abortion also seems inconsistent insofar as the ―good 

faith‖ and ―reasonable care‖ thresholds under section 240 of the Penal Code have not been 

aligned with the ―opinion of a trained health professional‖ clause under the Constitution. As a 

result, this leads to varied interpretations of the law, leaving many doctors and members of the 

public unsure of its content. From the wording of Article 26 (4), it is the opinion of the trained 

health professional that shall inform whether or not abortion should be carried out. What 

constitutes emergency treatment or danger to the life or health of the mother is not defined in law 

or under any guidelines. The medical practitioners therefore have greater latitude to decide what 

is constitutional. In addition, the provision does not require a second or third opinion for a 

procedure to be performed. 
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Under the 2003 Code of Conduct and Discipline in Kenya, the attending practitioner was 

strongly advised to consult with at least two senior and experienced colleagues, obtain their 

opinion in writing and perform the operation openly in hospital if he considers himself 

competent to do so in the absence of a Gynaecologist.
260

 The 2012 Code of Professional Conduct 

and Discipline, however omits the requirement of the opinion of two senior and experienced 

colleagues. Thus, the medical practitioner under the current legal framework enjoys wide, 

unchecked or uncontrolled discretion.  

Medical practitioners may, however, argue that performing what is considered legitimate by a 

proviso in the Constitution is a risk as it will invite severe sanctions in event of the death of the 

mother. For instance, in Republic v Jackson Namunya Tali,
261

 the accused was charged person 

with the offence of murder contrary to section 203 as read together with Section 204 of the, 

Penal Code. A pregnant girl died of massive virginal bleeding in whilst after attending the 

accused person‘s clinic. The court held that the exculpatory evidence presented was inconsistent 

with the innocence of the accused. The court argued that evidence had established malice-

aforethought, an essential ingredient of murder under section 206 of the Penal Code on the part 

of the accused. He was sentenced to death. 

This decision raises questions. First, it may be argued the nurse was charged for murder and not 

under sections 158-160 of the Penal Code. Secondly, it may be argued that the Court considered 

the gravity of offence, in which case the accused person could be charged with manslaughter, 

and had no option but to raise the bar of sentence. Thirdly, should the abortion have been 

successfully carried out and the woman survived, would the doctor have been charged? In short, 
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this case raises confusion as to what provisions should be used to prosecute medical personnel. 

In Republic v Fred Onyango Orimba,
262

 the accused was charged with the offense of murder 

contrary to section 204 of the Penal Code. A pregnant woman died whilst in his clinic and the 

post mortem results concluded that she died of excessive bleeding due to an incomplete abortion. 

The court, however, argued that the prosecution failed to establish connection between the death 

and acts of the accused and therefore acquitted the accused. 

The issue of establishing nexus between the abortion and the accused has been addressed in 

Migori Criminal Case No. 44 of 2014 where the accused with the offense of murder contrary to 

s. 240 read with S. 158 of the Penal Code. In the case a pregnant woman died whilst procuring an 

abortion. On 17
th

 July 2015, the Court held that the prosecution must establish a connection 

between the act of the abortion and the accused having performed it for a conviction to stand. It 

had failed to do so and the accused was acquitted. 

In a nutshell, case law in Kenya demonstrates that whereas the constitution may provide lee way 

for a woman to procure an abortion, it is still a criminal offense to do so and if a woman dies in 

the process, the abortionist may be convicted of murder. In addition, there is no clear indication 

as to who a trained health professional is under the Constitution. The law assumes that any 

woman who intends to carry out an abortion understands and is able to identify a trained health 

professional.  

As a result many who are approached are largely medical quacks operating illegal clinics or 

chemists. For instance, recent investigations by The Standard Newspaper uncovered some 

medical practitioners who own chemists, nursing homes and clinics in Nakuru town, 
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clandestinely selling abortion pills and offering abortion services.
263

 To get these services, one is 

required to part with between Ksh.15, 000 and Ksh.20, 000 for a ‗package‘ of ‗safe pills‘.
264

 In 

another episode, a doctor, who requested anonymity, accused medical interns at a Nyeri hospital 

of providing abortion services to hopeless women.
265

 The women are required to pay for a low-

cost room, around Ksh.500, within the seedy lodgings in Nyeri town where the hospital 

administration cannot get wind of their actions.
266

 An upfront fee of Ksh.8, 000 is charged by the 

interns before they offer a service.
267

 They, however, disappear into thin air without paying 

attention to patients who suffer from complications.
268

 

Further, according to the said newspaper, there are many clinics offering abortion services 

secretly to avoid law enforcers.
269

  

3.4 Sex Selection as a Ground for Abortion 

Sex selective abortion is the practice of terminating a pregnancy on the basis of the sex of the 

foetus.
270

 It is unclear under the Kenyan law whether termination of pregnancy by a health 

professional on the basis of sex selection is legitimate and within the purview of ‗opinion of a 

trained health professional.‘ The law neither addresses the issue of sex selection abortion nor 

provides sanctions for it. However, in light of the provisions of sections 158 & 159 of the Penal 

Code which outlaw all abortions, it may be concluded that such abortions are equally outlawed.  
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Under the Code of Professional Conduct and Discipline, sex selection is unconstitutional and not 

permitted in Kenya.
271

 According to the Medical Board, it is unethical for practitioners to 

engage, support or encourage such a practice.
272

 It could be argued that abortion on grounds of 

disability is unconstitutional because the constitution of Kenya expressly prohibits discrimination 

of persons on such grounds.
273

 

3.5 The Unborn Child as a Right Bearer under International Law 

International law forms part of Kenya‘s law by dint of Article 2 (6) of the Constitution of Kenya. 

Kenya has acceded to, signed or ratified a number of human rights instruments and, hence, is 

bound to fulfil their pronouncements. The Vienna Convention on the Law of Treaties states 

categorically that a treaty in force is binding upon the parties to it and must be performed by 

them in good faith.
274

 Kenya is therefore required, under Article 21 (4) of the Constitution, to 

enact and implement a legislation to fulfil its international obligations in respect to human rights 

and fundamental freedoms. This includes having a legal framework that promotes the right to life 

for all without limitation or qualification as to age or birth. Based on this, the following section 

discusses the right to life of the unborn child under international human rights law. The purpose 

is to establish whether the said instruments embrace the right to life of the unborn and if so 

whether Kenya‘s legislation has aligned itself to the instruments.  
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3.5.1 The Universal Declaration of Human Rights (UDHR) 

Although the universality of the UDHR
275

 is rhetoric, it is the parent instrument for most human 

rights treaties. At the time of drafting of the Declaration in 1948, abortion was not a major issue 

and very few countries permitted it and only on serious grounds, namely when necessary to 

prevent the death of the mother. The drafters avoided any direct reference to the unborn but 

rather preferred the use of the broadest and most inclusive language in describing human rights 

subjects. The Declaration‘s Preamble, for instance, recognizes the inherent dignity and the 

―equal and inalienable rights of all members of the human family‖ as the foundation of freedom, 

justice and peace in the world. Article 3 also states ―that everyone has the right to life‖ while 

Article 6 provides that everyone has the right to recognition everywhere as a person before the 

law.  Under Article 7, ―all are equal before the law and are entitled without any discrimination to 

equal protection of the law.‖ 

The language used in these provisions implies that the right to life, recognition or equality 

applies to all human beings without limitation to age or to the born. It would, therefore, be 

difficult to argue that the living but-not-yet-born does not form part of the provisions. The 

proviso ―all members of the human family‖ under the Preamble, for example, refers to all 

members of the human species. Similarly, the ―everyone‖ and ―all‖ of Articles 3, 6 and 7 refer to 

every living member of the human family. Thus, the fact that the UDHR has not limited the right 

to equality, recognition and life from the moment of birth may be considered to be an affirmation 

that they apply right from conception. 
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It is worth pointing out that the UDHR is the epicentre of the other international and regional 

human rights instruments.  

3.5.2 The Convention on the Rights of the Child (1989)  

The Convention
276

 was preceded by the 1959 Declaration of the Rights of the Child,
277

 which 

affirms in its Preamble the rights of the unborn child: 

Whereas the child, by reason of his physical and mental immaturity, needs special 

safeguards and care, including appropriate legal protection, before as well as after 

birth, [and] Whereas the need for such special safeguards has been...recognised in 

the Universal Declaration of Human Rights and in the statutes of specialised 

agencies and international organisations concerned with the welfare of children..., 

the General Assembly...calls upon men and women as individuals...and national 

Governments to recognise these rights and strive for their observance by 

legislative and other measures progressively taken.... 

Paragraph 9 of the Preamble to the Convention restates the proviso ―the child, by reason of his 

physical and mental immaturity, needs special safeguards and care, including appropriate legal 

protection, before as well as after birth.‖ Article 1 defines a child as ―every human being below 

the age of eighteen years unless under the law applicable to the child, majority is attained earlier. 

Applying the rules of interpretation of the Vienna Convention on the Law of Treaties concerning 

the ordinary meaning of words in their context, and the context of the treaty including the 
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preamble, there is a strong ground for maintaining that the Convention, by virtue of the phrase 

―every human being‖ and the negotiations leading to Article 1, does guarantee protection to the 

unborn child. Thus, the possibility that protection extends to the unborn child is premised in the 

language of paragraph 9 of the Preamble.   

In addition, the repetition of the word ―every‖ in Article 6 (1) of the Convention stresses on the 

fact that it is the child in Article 1 (―every human being‖) and the Preamble (―before as well as 

after birth‖) who ―has the inherent right to life‖ and whose ―survival‖ is entrenched in Article 6 

(2). It is the unborn as well as the born child that is being referred to here.
 
Thus, whereas Articles 

1 and 6 do not explicitly approve a right to life for the unborn, the weight of these Articles taken 

together with the Preamble endorse the claim that the unborn child is entitled to legal protection 

under the Convention and any legislation as contemplated in the Preamble.  

An argument therefore stands that the Convention provides a distinct preference for life for both 

the born and unborn child as opposed to the right to abort. Article 24 (2) (d) of the CRC requires 

States Parties to ensure prenatal care for mothers. This strongly affirms the argument that the 

obligations assumed by States Parties in respect to the child‘s inherent right to life extends to the 

unborn child. 

However despite the foregoing, the Committee charged with the implementation of the CRC 

(hereinafter the CRC Committee) has stated that laws restricting or permitting abortion are 

within the discretion of individual states to enact.
278

 In 1997 for example the CRC Committee 

urged States Parties to amend discriminatory laws on abortion affecting disabled unborn 

children. It further urged states to study factors which lead to practices such as infanticide and 
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selective abortions, and to develop mechanisms to address them.
279

 All these are a clear support 

of the protection of the unborn child. 

3.5.3 The 1966 International Convention on Civil and Political Rights (ICCPR) 

Under Article 6 paragraph (1) of the Convention,
280

 ―every human being has the inherent right to 

life.‖ Similar to the UDHR, the scope of the clause ―every human being‖ is not defined but 

neither is it limited on grounds of age or birth. Certainly, the ordinary meaning of the clause is 

unequivocal. Although there is no mention of abortion or the unborn child under the ICCPR, 

Article 6 (5) specifies that a pregnant woman should not be subjected to the death sentence, 

implicitly recognizing the right to life of the unborn child, or at least the value of its life. The bar 

to execution is a clear expression of a shared consideration that the unborn child is a distinct and 

separate human being who deserves protection and merits official recognition and intercession. 

The centrality of this ban points to one foundation, namely, to spare the life of an innocent 

human being. There is no qualification or exception to this and the woman need not file an 

appeal or take any other action to benefit from the exemption. The basis of this in criminal 

justice is that the guilty shall be punished and the innocent shall not. Arguably, it is the unborn 

child‘s protection that is envisaged under Article 6 (5) and the sentence may well be imposed 

although it may not be carried out. 

In his study of international efforts to abolish capital punishment, Schabas argues that the 

exclusion of pregnant women was added in the Convention in consideration of the interests of 

                                                           
279

 Ibid 29. 
280

 International Covenant on Civil and Political Rights (ICCPR), adopted December 16, 1966, G.A. Res. 2200A 

(XXI), 21 U.N. GAOR Supp. (No. 16) at 52, U.N. Doc A/6316 (1966), 999 U.N.T.S. 171, entered into force March 

23, 1976. 



70 
 

the unborn child.
281

 Schabas argues that, although the drafters of the Convention studiously 

avoided pronouncing themselves on the contentious issue of when the right to life begins, the 

Convention protects the life of the unborn child.
282

 

Article 4 of the Convention stresses on the significance of Article 6 to the effect that not even ―in 

time of public emergency threatening the life of the nation‖ may a state derogate from any part 

of the article. This provision rhymes with Article 10 (2) of the International Covenant on 

Economic, Social and Cultural Rights, which provides in part that ―special protection should be 

accorded to mothers during a reasonable period before and after childbirth.‖ Article 12 (2) of this 

Covenant also calls upon States Parties to take steps necessary for the reduction of stillbirth rate 

and infant mortality and for the healthy development of the child. 

3.5.4 The 1979 Convention on the Elimination of All Forms of Discrimination Against 

Women (CEDAW) 

Considered as the Bill of Rights of women, the Convention
283

 generally gives voice to the notion 

that women‘s rights are human rights. It does not mention abortion and seems regard the unborn 

as worthy of protection and consideration. Under Article 4 (2), the Convention says that adoption 

by States Parties of any measures aimed at protecting maternity should not be considered 

discriminatory. Article 11 (2) requires States Parties to take appropriate measures to prohibit, 

subject to the imposition of sanctions, dismissal on the basis of pregnancy or of maternity leave; 

to introduce maternity leave with pay or with comparable social benefits; and to provide special 
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protection to women during pregnancy in types of work proved to be harmful to them. Although 

this last part of the provision has not included the term ―unborn‖ to read ―to be harmful to them 

or to their unborn children,‖ the protective impact of the provision implies the vulnerable nature 

of the pregnant woman and the need to support her in protecting both her and the unborn child 

from workplace risks. Thus the Convention is not only telling the Party States what can be done 

to protect the pregnant woman; it is also making an implied emphasis on what can and cannot be 

done to the unborn. 

3.5.5 The Declaration on Human Cloning 

Under this Declaration, Member States are called upon by the UN General Assembly to adopt all 

measures necessary to protect human life in the application of life sciences and to prohibit all 

forms of human cloning which are inconsistent with human dignity and the protection of life.
284

 

In addition, Member States are required to adopt necessary measures to prohibit the application 

of genetic engineering techniques that may be contrary to human dignity and also to prevent 

women from exploitation in life sciences. These requirements are a clear affirmation of the 

importance of human life even its earliest stages. 

3.5.6 Protection of Expectant Mothers under the Geneva Conventions 

The Geneva Conventions and their Protocols also provide evidence of a widespread international 

commitment to protect unborn human beings. For instance, expectant mothers are included in 

Articles 14, 16 and 23 of the 1949 Fourth Geneva Convention (Protection of Civilian Persons in 
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Time of War)
285

 as part of those who shall be the object of particular protection and respect; who 

shall be included in hospital and safety zones; and who shall benefit from free passage to 

civilians in occupied territory of ―essential foodstuff, clothing and tonics intended for children 

under fifteen, expectant mothers and maternity cases.‖ Under Article 38, alien pregnant women 

are guaranteed preferential treatment granted to pregnant women who are nationals of the 

occupied state. Article 89 provides that expectant mothers and children shall be given additional 

food.
286

 

In addition, Article 70 of Additional Protocol I to the Geneva Conventions (1977) includes 

pregnant women among those persons to be given priority in the distribution of relief 

consignments, as they are among the groups accorded privileged treatment under the Fourth 

Geneva Convention.
287

 Under Article 76 of this Protocol, the death penalty does not apply and 

should not be executed on pregnant women and mothers having dependent infants. In similar 

terms, Article 6 of Additional Protocol II (1977) to the Conventions prohibits the execution of 

the death penalty on pregnant women and mothers of young children.
288

 The unborn child is in 

this case included as part of the beneficiaries of the special support and protection guaranteed 

under the foregoing provisions. 

From the foregoing it is evident that international instruments not only recognise the rights of the 

unborn but have also emphasised measures to protect and to preserve them alongside their 

mothers. Regionally in Africa, there are several instruments which also address this issue. 
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3.5.7 African Charter on Human and Peoples’ Rights  

This regional instrument is similar to the UDHR. The African Charter on Human and Peoples‘ 

Rights (1981), which entered into force in 1986, says nothing directly about abortion or the 

rights of the unborn but uses inclusive language in certain provisions. Under Article 3, every 

individual is equal before the law and is entitled to equal protection. Article 4 states that human 

beings are inviolable and are entitled to respect for their life and integrity of person. No one 

should be arbitrarily deprived of this right. In Article 18, State Parties are required to ensure 

elimination of discrimination against women and also ensure the protection of the woman and 

the child. 

3.5.8 African Charter on the Rights and Welfare of the Child  

This is another regional instrument touching on human rights. Article 30 of the 1990 Charter
289

 

requires States Parties to provide special treatment to expectant mothers and to mothers of 

infants and young children who have been accused or found guilty of infringing the penal law, 

and in particular to ensure that a death sentence is not imposed on such mothers. Under Article 5 

of this Charter, every child has an inherent right to life, which should be protected by law. States 

Parties are called upon to ensure, to the maximum extent possible, the survival, protection and 

development of the child. The Charter adopts a definition of the term ―child‖ similar to that in 

section 2 of Kenya‘s Children Act, 2001.
290
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3.6 Conclusion 

This Chapter argues that Kenya‘s abortion law is inconsistent and widens the latitude for 

abortion on various levels. Firstly neither statute nor case law adequately addresses the Natural 

Law and in particular the Dworkinian approach to the rights of the child as a rights holder/claim 

bearer with relation to the mother as the duty bearer and the state as the enforcer of such duty.  

Secondly, the linkage to right of life of the unborn child vis-a-vis right to choose by a woman is 

at best weak, ill-explained and often appears to pit one against the other. This is demonstrated by 

the inconsistent outcomes in the Kenyan case laws. The rationale and value of child‘s right to life 

both in line with international instruments and the Constitution is inadequately articulated.  The 

resultant effect is that both statute and case law fail to sufficiently interrogate consequences of 

abortions, options available to abortion as well as mechanisms of enforcement.  

Thirdly, threshold of the ‗opinion of a trained health practitioner‘ is not defined. This implies 

that any opinion at all is admissible as a ground to recommend an abortion. This negates the 

constitutional safeguards on protection of right to life.  

Fourthly qualifications of the said medical practitioners are not defined. Thus any person 

purporting to be a trained health professional can lay claim to expertise on matters so grave as to 

life and death. The resultant effect has been proliferation of botched abortion cases and 

numerous deaths of women.    

Fifthly, the Kenyan law lacks conscientious objection clause, which, as noted, protects doctors 

who are not willing to perform an abortion.  
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In conclusion, it is submitted that the language of Article 26 (4) read in its entirety does not 

adequately protect the unborn child. On the contrary, provisos thereto in all likelihood allow 

proliferation of abortions on demand and with inclusion of the clause, ‗or permitted by any other 

law‘; likelihood of enactment legislation that will allow unlimited access to abortion may not be 

a far-fetched possibility in the near future. 

In the next chapter an in-depth comparative analysis of the Kenyan and UK abortion laws will be 

carried out to establish adequacy or otherwise of the former‘s legal regime in the protection of 

the unborn child as well as provide a basis for proposed reform. Particular areas of focus will 

include the issue of medical discretion cum the ―good faith‖ and conscientious objection 

provision. In addition effectiveness in the enforcement of abortion laws in Kenya will be 

examined. 
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CHAPTER FOUR 

ASESSMENT OF UNITED KINGDOM’S ABORTION LAWS 

4.0 Introduction 

As discussed under chapter three, Kenya‘s legal framework on abortion has not been harmonised 

since the Constitution 2010 was promulgated. This implies that the current laws are inconsistent 

and do not adequately balance the right to privacy of the woman and the right to life of the 

unborn child. This chapter examines UK‘s abortion laws in comparison with the Kenya‘s legal 

regime. The purpose of this chapter is to add value to the suggestions made in this study.  

Kenya is a commonwealth state and the spirit of her law is principally derived from England 

under section 3(1) (c) of the Judicature Act.
291

 For instance, the language employed in sections 

158, 159 and 160 of Kenya‘s Penal Code is similar to that in sections 58 and 59 of UK‘s 

Offences against the Person Act, 1861, which applies to England, Wales and Scotland. Further, 

the substance of Article 26(4) of Kenya‘s Constitution is a restatement of some of the grounds 

for abortion in the UK, save that the latter establishes important thresholds to mitigate ulterior 

motivations likely to inform medical opinions. 

4.1 The Law Relating to Abortion in the UK 

The basic piece of legislation criminalising abortion in Britain is the 1961 Offences against the 

Person Act under which a doctor or a pregnant woman who unlawfully attempts to procure a 

miscarriage can be convicted.
292

 Section 58 of the Act provides that: 
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Every woman, being with child, who, with intent to procure her own miscarriage, 

shall unlawfully administer to herself any poison or other noxious thing, or shall 

unlawfully use any instrument or other means whatsoever with the like intent, and 

whoever, with intent to procure the miscarriage of any woman, whether she be or 

be not with child, shall unlawfully administer to her or cause to be taken by her 

any poison or other noxious thing, shall unlawfully use any instrument or other 

means whatsoever with the like intent, shall be guilty of felony, and being 

convicted thereof with the like intent shall be liable to be kept in penal servitude 

for life.
293

 

Section 59 prescribes that: 

Whoever shall unlawfully supply or procure any poison or other noxious thing, or 

any instrument or thing whatsoever, knowing that the same is intended to be 

unlawfully used or employed with intent to procure the miscarriage of any 

woman, whether she be or be not with child, shall be guilty of misdemeanour, and 

being convicted thereof shall be kept in penal servitude. 

Section 1(1) of the Infant Life (Preservation) Act 1929 further makes it an offence to 

intentionally kill a child capable of being born alive, before it has a life independent of its 

mother; provided that no person shall be found guilty of that offence unless it is proved that the 

act which caused the death of the child was not done in good faith for the purpose only of 
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preserving the life of the mother. This offence is punishable on conviction to imprisonment for 

life.
294

 There is no similar provision under the Kenyan law on abortion. 

The phrase ―death of the child‖ in this case implies that, unless something causes it to die, an 

unborn child is in a living state. Ideally, it is only a living organism that dies, whether unicellular 

like an amoeba, or multi-cellular like a foetus which is developing or has gone through all the 

stages of development. This provision therefore qualifies the foetus‘ living status and mitigates 

the argument that a foetus cannot be accorded the right to life. In Kenya, the fact that a pregnant 

woman is exempted from a death penalty under section 211 of the Penal Code strongly affirms 

the above argument. The High Court in Republic v Elizabeth Gatiri Gachanja & 11 others,
295

 

while convicting the 8
 
of the accused of murder, sentenced all but the 5

th
 accused to death 

penalty. The 5
th

 accused was sentenced to life imprisonment on the grounds that she was 

pregnant. Thus special protection is accorded to the innocent unborn child of a convicted mother. 

Although the language employed in the above provisions is prohibitive, a feature of its 

expression is the repeated use of the qualification ―unlawfully‖ to describe the administration, 

supply or procurement of poison and the use of an instrument to procure miscarriage. It is 

important to note the acknowledgment by the provisions that a foetus is a human person, a child 

capable of being born. The term ―unlawfully‖ however, also used in sections 158-160 of the 

Kenyan Penal Code, implies there is a possibility of ―lawful‖ abortion. However, while the UK 

legal regime provides for what amounts to lawful abortion under the 1967 Abortion Act, the 
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Kenyan Penal Code does not explain what constitutes a ―lawful‖ abortion – it is simply 

prohibitive.
296

  

Section 58 of the 1961 Offences against the Person Act is similar to section 159 of Kenya‘s 

Penal Code. The penalty imposed under the Kenyan Penal Code is, however, lenient compared to 

the ―penal servitude for life‖ under section 58 of the UK Act. Reference to ―penal servitude for 

life‖ is construed under section 1 (1) of the UK Criminal Justice Act 1948 as imprisonment for 

life. Given the high rate of induced abortions in Kenya, it is suggested that the penalty under 

section 159 be reviewed to deter unlawful abortions. 

Besides, the above UK statutes do not contain a defence to prosecution, and they do not 

distinguish between early and late pregnancy. However, while the 1961 Act remains operative 

throughout England, Wales and Northern Ireland today, subsequent law has carved out a series 

of exceptions rendering lawful conduct which would otherwise be an offence. 

4.2 Lawful Abortion in the UK 

The grounds upon which an abortion could legally be provided under the UK laws were first 

addressed in Rex v. Bourne.
297

 Prior to the decision in this case, the English law on abortion was 

very similar to sections 158-160 of Kenya‘s Penal Code. The case related to a doctor who had 

performed an abortion on a 14-year-old rape victim and invited the police to prosecute him for 

his actions. According to the House of Lords, the term ―unlawfully‖ under the Offences against 

the Person Act implies that there were circumstances in which procurement of miscarriage could 

be lawful in England. Borrowing an interpretation of the word ―lawful‖ from another piece of 

law, Judge McNaghton advised that a procurement of miscarriage could be lawful where it was 
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performed by a doctor acting in good faith for the purpose only of preserving the life of the 

mother.
298

 In his directions, he stated: 

I think those words [that the law allows termination of pregnancy for preserving 

the life of the mother] ought to be construed in a reasonable sense and, if the 

doctor is of the opinion on reasonable grounds and with adequate knowledge of 

probable consequences, that continuing the pregnancy would be to make the 

woman a physical or mental wreck, the jury are quite entitled to take the view that 

the doctor who, under those circumstances and in that honest belief, operates is 

operating for the purpose of preserving the life of the mother.
299

 

The doctor was thus acquitted. The Bourne decision created a physical and mental health 

exception to criminalisation of abortion in the UK. It was affirmed in the 1959 East African 

Court of Appeal case of Mehar Singh Bansel v R.
300

 This was an appeal case from the Supreme 

Court of Kenya‘s finding that a lawful abortion is one that is performed for ―a good medical 

reason.‖ Affirming the Kenyan court‘s conclusion, the East African Court interpreted this phrase 

to be ―for the purpose of saving the patient‘s life or preventing severe prejudice to her health.‖
301

 

The exception established in Bourne was later restated in the 1967 Abortion Act (as amended by 

section 37 of the 1990 Human Fertilisation and Embryology Act).
302

 The effect of this legislation 

was not only  to open room to right to abortion, but also  to give wide discretion to the opinion of 

medical practitioners, who were dissatisfied and constrained by the laws as they stood. Section 
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5(2) of this Act provides that, for the purpose of the law relating to abortion, anything done with 

intent to procure the miscarriage of a woman is unlawfully done unless authorised by the 

provisions of the Act. It is worth noting that the judge did not address the issue of the 

preservation of the unborn child or possibility of alternatives to abortion, for example 

counselling of the woman and encouragement of adoption of the child. The law thus leans only 

in favour of ―preservation of the woman‖ without any consideration of ―preservation of the 

child.‖ This creates the impression that one life is favoured over another, that both do not have 

equal rights and that their respective rights are diametrically opposed to each other.  

Thus, abortion is lawful when performed by a registered medical practitioner if two registered 

medical practitioners are of the opinion, formed in good faith ―(a) that the pregnancy has not 

exceeded its twenty-fourth week and that the continuance of the pregnancy would involve risk, 

greater than if the pregnancy were terminated, of injury to the physical and mental health of the 

pregnant woman or any existing children of her family; or (b) that the termination is necessary to 

prevent grave permanent injury to the physical or mental health of the pregnant woman; or (c) that 

the continuance of the pregnancy would involve risk to the life of the pregnant woman, greater 

than if the pregnancy were terminated; or (d) that there is a substantial risk that if the child were 

born it would suffer from such physical or mental abnormalities as to be seriously handicapped.‖
303

 

In determining whether the continuance of a pregnancy would involve a current risk of injury to 

health, section 1(2) of the 1967 Abortion Act provides that account may be taken of the pregnant 

woman‘s actual or reasonably foreseeable environment, suggesting that abortions can be 

performed on socio-economic grounds, regardless of appreciating the possibility that these may 
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change favourably in future. This is not the case in Kenya, although the proviso ―the life...of the 

mother is in danger‖ may be interpreted to include the socio-economic status of the mother. 

Similar to the position obtaining in Kenya, UK law does not provide an explicit exception for 

pregnancies that are the result of rape or incest nor does it grant women the right to end an 

unwanted pregnancy. However in practice as there is no definition of what amounts to right or 

reasonable opinion formed in good faith, instances of right to abortion on demand have been on 

the increase since the 1960s. 

The UK Act requires the Minister of Health in respect of England and Wales, and the Secretary 

of State in respect of Scotland, to make regulations regarding the certification of the doctors‘ 

opinions.
304

 Thus, under Regulation 3(1) of the 1991 Abortion Regulations,
305

 both doctors 

should certify their decisions either by filling an official document (form HSA1) or by providing 

the same information on signed and dated certificates. The signatures do not have to be on the 

same piece of paper – in fact, two different forms can be signed by the doctors. The form or 

certificate should specify the grounds upon which an abortion can be provided with both doctors 

agreeing, in good faith, that at least one and the same ground is met.
306

  

A challenge arises where despite the good faith, both doctors are wrong. For example, Justine 

Beiber‘s mother, Pattie Mallette tells how doctors strongly recommended that she aborts Beiber 

on medical grounds. She declined and went on to give birth to a world famous, brilliant and 

gifted singer.
307 
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In addition, the certificate of opinion should be given before the commencement of the treatment 

for the termination of the pregnancy to which it relates.
308

 In the case of a pregnancy terminated 

on the basis of emergency ground under section 1(4) of the 1967 Act, the certificate can be given 

either before the commencement of the treatment for the termination or, if that is not reasonably 

practicable, not later than 24 hours after such termination.
309

 The certificate or form, including 

the patient‘s notes, should be preserved by the practitioner who performed the abortion for a 

period of not less than three years from the date of termination.
310

 

Notice of the termination and other related information must be given to the Chief Medical 

Officer within 7 days of the termination.
311

 Although this procedure places the doctors under 

legal threat for theoretical impropriety, it is confined to notification of abortions done and omits 

abortions refused. Unfortunately neither in the UK nor in Kenya are there statistics on instances 

where mothers have refused to carry out recommended abortions and the notable outcomes. Any 

person who wilfully contravenes or wilfully fails to comply with the procedures under the 1991 

Regulations is liable on summary conviction to a fine not exceeding one hundred pounds.
312

 This 

is in addition to the erasure of his or her name from the medical register.
313

 

There is no requirement in the UK law that the doctors examine the woman in person. There is also 

no requirement for intensive counselling to dissuade the woman from carrying out the abortion and 

offering her alternative options. The only requirement from the Department of Health is that both 

doctors should ensure that they have considered sufficient information specific to the woman 
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seeking a termination to be able to determine whether the she satisfies one of the lawful grounds 

under the Abortion Act.
314

 The examination will, for example, include any risks to the physical or 

mental health of the woman. The extent of risk is a matter for the clinical opinion for each of the 

doctors. 

4.2.1 The “Good Faith” Requirement: A Check on the Doctor’s Opinion? 

The threshold of ―good faith‖ under the 1967 Abortion Act is a very significant determinant of 

the legality of abortion in Britain. In Kenya, Article 26(4) of the Constitution merely states ―in 

the opinion of a trained health professional,‖ meaning that an opinion informed by a clinical 

officer, nurse or doctor‘s ulterior motives can still fall within the ambit of the proviso. Similarly, 

the use of the phrase ―good faith and with reasonable care and skill‖ in section 240 of the 

Kenyan Penal Code is not in reference to the opinion of the medical practitioner; it only shields 

one from criminal liability for performing a surgical operation upon an unborn child to preserve 

the mother‘s life. Moreover, whereas the Kenya Constitution envisages some of the grounds in 

section 1(1) of the UK Act, it fails to provide for a threshold defining the doctor‘s opinion. 

In contrast, section 1(1) of the UK Infant Life (Preservation) Act 1929 renders killing a child 

during its birth criminal provided that no person shall be found guilty unless it is proved that the 

act which caused the death of the child was not in good faith for the purpose only of preserving 

the life of the mother. However, the test is, in principle, a very significant fact for the jury to 

determine on the totality of the evidence. For instance, in R v Smith, Lord Scarman in the Court 

of Appeal stated:  

                                                           
314

 Department of Health, Guidance in Relation to the Requirements of the Abortion Act 1967, 12 (May 2014) 

<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/313459/20140509__Abortion_Guid

ance_Document.pdf> accessed 2/6/2015. 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/313459/20140509__Abortion_Guidance_Document.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/313459/20140509__Abortion_Guidance_Document.pdf


85 
 

The Act that renders lawful abortions that before its enactment would have been 

unlawful does not depart from the basic principle of common law as described in 

R v Bourne, namely that the legality of an abortion depends on the opinion of the 

doctor. It has introduced the safeguard of two opinions; but, if they are formed in 

good faith by the time the operation is undertaken, the abortion is lawful. Thus a 

great responsibility is firmly placed by the law on the shoulders of the medical 

profession. If a case is brought to trial which is of questions of the bona fides of a 

doctor, the jury, not the medical profession, must decide the issue…. By leaving 

the ultimate question to the jury, the law retains its ability to protect society from 

an abuse of the Act.
315

 

Thus, if there is evidence that either certifying doctor has not formed their opinion in good faith 

then the doctor performing the abortion is not protected by section 1(1) of the 1967 Act and has 

potentially committed an offence by terminating the pregnancy. This requirement implies an 

obligation to apply proper professional standards of health care and the absence of motivation 

based on ulterior or unprofessional purposes. This is difficult to prove as justification for ending 

life; is good faith compatible with ending innocent life? Personal involvement with the patient or 

the primary urge to earn a fee, for instance, may be ulterior in this sense; the pursuit of a social 

gain or other philosophy may equally be considered ulterior motivation. 

The question of good faith is critical in criminal prosecution and, since abortion was historically 

a crime in England under the Offences against the Person Act, it requires proof beyond 

reasonable doubt of the accused person‘s guilty or improper intention. However, since the 1967 

                                                           
315

 Scarman LJ, R v Smith [1974] 1 All ER 376, 381; see also Paton v British Pregnancy Advisory Service 

(1989) QB 276. 



86 
 

Act contains no standard of ‗good faith,‘ it is very difficult to proof beyond reasonable doubt that 

a doctor acted otherwise. In the 1948 English case of R v Bergmann and Ferguson, the court 

stated: 

You are not concerned with the question as to whether Dr Ferguson arrived at the 

right conclusion… You will have to consider whether… the [doctor] gave a 

dishonest opinion, did act in good faith, and was therefore advising something 

that was unlawful.
316

 

To show that an opinion has been formed in good faith does not mean that authorising an 

abortion should be the right decision; it simply shows that the doctor has not been dishonest or 

negligent in forming that opinion.
317

 To pass this test, the doctor‘s opinion must be based on 

special skill and trained insight.
318

 Thus, a doctor performing or recommending an abortion in 

the belief that any woman seeking for it should be entitled would not be exercising medical 

judgment, or would not be making his or her assessment in good faith. 

In the Smith case, a woman of 19 was referred to Dr Smith, a General Practitioner with a private 

practice in abortion services, seeking a termination. Dr Smith spent as little as 15 minutes with 

her and asked her why she did not want to continue with the pregnancy. The woman responded 

that she was not in love with the father and that she was scared of childbirth. Smith did not 

perform any medical tests on the woman nor ask of her medical history. He told her that if she 

could give him £150 in cash on that day, he could perform the termination the following 

morning. It however took the woman a while to get the money and Dr Smith booked her in for a 
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termination the following week. Compounding the issue was the fact that Dr Smith, having 

recommended the termination, also tried to conceal his tracks. Evidence indicated that the 

register of the nursing home where the woman was admitted for the termination had been 

falsified and when the police initially asked Smith for his case notes and the relevant certification 

of this abortion, he initially denied having any of that information. Thus, there was a clear 

attempt to mislead, to conceal, and to perform the termination in a clandestine manner. The very 

large fee wanted in cash was a further indicator. Good faith was therefore absent.
319

 

In a nutshell, what emerges from UK‘s abortion law is the centrality of medical discretion, 

subject to the important limitation that it is exercised in good faith which in turn is purely a 

subjective test. The latter factor provides a substratum to the current operation of the abortion 

law in England. 

4.2.2 The Centrality of the Doctor’s Discretion 

In every area of law where the concept of good faith arises, it is associated with openness, 

fairness, and the exercise of discretion. In the UK abortion law, the idea of discretion is not only 

central but also very wide to the extent of being considered nebulous. The question of whether a 

woman‘s request to terminate her pregnancy comes within the purview of section 1(1) of the 

1967 Abortion Act is for the doctors to decide. The proviso in section 1(2) of the Abortion Act, 

that ―account may be taken of the woman‘s actual or reasonably foreseeable environment,‖
320

 is 

adopted in framing the scope of discretion in two ways. First, it means that the doctor can look 

much more widely than just the clinical picture, and can take account of all the woman‘s 

circumstances – not just as they are now, but as they might become as a result of the doctor‘s 
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decision. Second, the word ‗may‘ is very fundamental: in the UK context, it means that the 

doctor can take the woman‘s actual or reasonably foreseeable environment into account, but 

need do so. Indeed in practise usually minimal questions are asked before termination takes 

place,
321

 and these only for procedural expediency.  

The placing of wide discretionary powers on the shoulders of the medical profession was an 

entirely deliberate choice by the legislators, who sought to carve out the very broad grounds of 

abortion. Thus, according to George Baker, in Paton v BPAS, 

Not only would it be a bold and brave judge who would seek to interfere with the 

discretion of doctors acting under the [Abortion] Act, but I think he would really 

be a foolish judge who would attempt to do any such thing, unless possibly, there 

is clear bad faith and an obvious attempt to perpetrate a criminal offence. Even 

then, of course, the question is whether that is a matter which should be left to the 

DPP [Director of Public Prosecutions] and the AG [Attorney General].
322

 

The Kenyan Penal Codes prescribes penalties for those found guilty of procuring or attempting 

to procure an abortion or miscarriage. While this may be interpreted to mean that the law does 

not allow abortion on demand, the spirit of the provisions is watered downed by the Article 26(4) 

of the Constitution, which seems to open the door for termination on demand. Thus the Kenyan 

law on abortion is not prohibitive per se. The ―good faith‖ ground provided for under section 240 

of the Penal Code has not been harmonised with the Constitution 2010. 
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In contrast, the concepts of ―medical discretion‖ and ―good faith‖ in UK appear to make the law, 

as provided in the 1967 Act, more restrictive. Therefore, in theory, the UK law does not provide 

an absolute right to abortion, nor does it make abortion available on demand. It seeks to regulate 

the circumstances in which medical practitioners can legally perform abortions. For instance, 

there must be evidence that the pregnancy would threaten the woman‘s physical or mental health 

or that of her child. It is only with the ―good faith‖ threshold that a woman is entitled to 

termination. In addition, the doctor‘s right to conscientious objection means that women do not 

have the right to demand that a doctor performs an abortion on her. The law makes it clear that 

the decision to abort rests with two doctors, according to their own judgment about the impact of 

abortion versus childbirth on the woman‘s physical or mental health. This, however, has limits: 

the doctors have to certify, in good faith, that one of the four broad grounds set out in the 

Abortion Act are met.
323

 

Moreover, the procedure requiring a second opinion in the UK law provides evidence that abortion 

is performed only on the basis of a legally recognised indication. Apparently, there is no formal 

appeal procedure against the opinion of the doctors. The dual opinion seeks to regulate the 

circumstances in which medical practitioners can legally perform abortions. It should however 

not be a blanket opinion. There must be evidence that the pregnancy would threaten the woman‘s 

physical or mental health or that of her child or other grounds provided for in section 1(1) of the 

Abortion Act 1967. In Kenya, Article 26(4) of the Constitution 2010 provides for the opinion of 

a trained health professional but fails to explicitly define the criteria under which the opinion 

should be expressed.
324

 In other words, the fact that the exceptions under article 26(4) are not 
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 Abortion Regulations, 1991, Regulation 3(1). 
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 Under the Medical Practitioners and Dentists Board, The Code of Professional Conduct and Discipline at 16, 

MPDB Circular No. 4/79 (5
th

 ed. May, 2003),  medical practitioners are strongly advised to consult with at least two 
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explicit means that the doctor has a wide discretion. Further, there is no provision as to who is a 

trained health professional under the Constitution of Kenya. The law assumes that any woman is 

able to identify a trained health professional. 

4.2.3 Sex Selective Abortion 

Abortion solely on the basis of parental preference of foetal gender, where there are no health 

implications, for the foetus or for the woman, does not constitute any of the legal grounds for an 

abortion under the 1967 Act, and is therefore unlawful.
325

 It would only be lawful to terminate a 

pregnancy where gender is a factor, where there is a substantial risk of the foetus being born with 

a serious sex-linked condition.
326

 However given the wide interpretation of the term ‗health of 

the mother‘ it is likely that whilst not expressly stating it, one can contend that the foetus‘ sex is 

a mental health factor. Sex selection abortion is unconstitutional in Kenya by virtue of Article 

27(4) of the constitution which outlaws any form of discrimination against persons. 

4.2.4 Conscientious Objection Clause 

There is no provision under the Constitution of Kenya or any other written law on conscientious 

objection. The Code of Professional Conduct and Discipline (2012) only requires that, in case of 

conscientious objection or where proper services are unavailable for whatever reasons, the 

practitioner should record and refer the patient appropriately.
327

 The law therefore does not 

expressly protect the medical practitioner who in conscience objects to carrying out abortions. 

The Code of Professional Conduct and Discipline 2012 provides that: 

                                                                                                                                                                                           
senior and experienced colleagues who shall give their opinion in writing. This consultation is not mandatory and there 

existed no mechanism of enforcement to regulate terminations informed by the doctor‘s subjective intentions. The 

current Code of Conduct however provides for the opinion of a trained medical practitioner in line with the 

Constitution 2010. 
325

 Abortion Regulations, 1991, Regulation 3(1). 
326

 Ibid. 
327

 Code of Professional Conduct and Discipline, 2012, p. 24, 43. 
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It is the duty of every person who, except in a case of necessity, undertakes to 

administer surgical or medical treatment to any other person, or to do any other 

lawful act which is or may be dangerous to human life or health, to have 

reasonable skill and to use reasonable care in doing the act; and he shall be 

deemed to have caused any consequences which adversely affect the life or health 

of any person by reason of any omission to observe or perform that duty. 

Thus, Article 26 (4) of the Constitution and section 240 of the Penal Code seem to provide a 

degree of protection to trained health professionals who offer abortion services but do not 

provide for conscientious objection clauses.  

In contrast, the primary legal source of the right to conscientious objection in England is section 

4(1) of the 1967 Abortion Act, which provides that no person is obliged, whether by contract or 

by any statutory or other legal requirements, to participate in a treatment that goes against their 

conscience. This objection does not, however, affect any duty to participate in treatment which is 

necessary to save the life or to prevent grave permanent injury to the physical or mental health of 

a pregnant woman.
328

 The burden of proof of conscientious objection in any proceedings in 

England rests upon the person claiming to rely on it.
329

 Concerning the question of proving 

conscientious conviction on the general issue of induced abortion, the 1967 Act contains an 

evidentially aid relevant to any proceedings before a court in Scotland.
330

 A similar provision has 

been restated in the Zambian Act of 1972, section 4(3) of which provides that:  

                                                           
328

, Abortion Act 1967, section 4(2). 
329

 Abortion Act 1967, section 4(1). 
330

 Abortion Act, 1967, section 4(3) provides: ―In any proceedings before a court in Scotland, a statement on oath by 

any person to the effect that he has a conscientious objection to participating in any treatment authorized by this Act 

shall be sufficient evidence for the purpose of discharging the burden of proof imposed upon him by subsection (1) 

of this section.‖ 
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In any proceedings before a court, a statement on oath by any person to the effect 

that he has a conscientious objection to participating in any treatment authorized 

by this Act shall be sufficient evidence for the purpose of discharging the burden 

of proof [that he holds such objection]. 

Two legal questions arise from the conscientious objection clause: the meaning of ―participating 

in treatment,‖ and whether conscientious objection implies a duty to refer the patient to another 

provider. In Regina v Salford Area Health Authority (Respondent) ex parte Janaway,
331

 Mrs. 

Janaway, a Catholic, was a receptionist at a general practitioner‘s office, and was asked to type a 

letter referring a woman seeking an abortion to a consultant. She refused, and was dismissed. She 

claimed that her refusal should have been protected under section 4 as participation in procuring 

an abortion but the Court disagreed. It was found that ―participate‖ meant ―actually taking part in 

treatment administered in a hospital…for the purpose of terminating a pregnancy.‖
332

 

Participation is thus defined narrowly, extending protection only to the people refusing to 

perform the abortion itself. This means that the Abortion Act does not protect general 

practitioners who object to signing ―the green form‖
333

 to refer patients for abortions. However, 

if they object anyway, they have a duty under the National Health Service (General Medical 

Service Contracts) Regulation 2004 to promptly refer women to a provider who does not have an 

objection.
334
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 The ―green form‖ is the certificate that must be signed by two registered medical practitioners for an abortion to 

be legal in the United Kingdom. 
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Conscientious Objection to Abortion‘ (Master Thesis, University of Groningen 2014) 54-70. 
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4.2.5 Place of Termination 

In Kenya, there are many clinics offering abortion services secretly to avoid the prosecution. 

Most of them are not registered or their licences have expired. Evidence indicates that some 

clinics continue operating even after being deregistered for violating the law.
335

 Several life-

threatening incidences are referred to Government facilities after attempts to abort in those 

clinics go awry.
336

 Most of the clientele are teenagers in secondary schools and colleges. This 

problem is engendered by lack of a provision in law for the place of termination of pregnancy. 

Unless performed in an emergency, section 1(3) of UK‘s Abortion Act requires that any 

treatment for the termination of pregnancy must be carried out in a hospital vested in the 

Ministry of Health or the Secretary of State under the National Health Service Act, or in a place 

approved by the Minister or Secretary of State. Independent sector hospitals or clinics which are 

outside the National Health Service must obtain the Secretary of State‘s approval and agree to 

comply with the Required Standard Operating Procedures set out in the Procedures for the 

Approval of Independent Sector Places for Termination of Pregnancy.
337

 

4.2.6 Consistency of UK Abortion Laws 

As established in chapter three, Kenya‘s legal framework on abortion is inadequate as most 

provisions are inconsistent. For instance, section 214 of the Penal Code is in conflict with Article 

26(2) of the Constitution, which provides that life begins at conception. In contrast, the foregoing 

analysis reveals that UK‘s laws on abortion are consistent and where there is an amendment law 

                                                           
335

 Rael Jelimo and Osinde Obare, ―Doctors in Kenya‘s public hospitals left to carry the ball after abortions‖ 

Standard Digital (17 August 2015), retrieved from <http://www.standardmedia.co.ke/m/article/2000173106/> 

accessed on 20 November 2015. 
336

 Ibid. 
337

 Interim Procedures for the Approval on Independent Sector Places for the Termination of Pregnancy, DH, August 

2012. 

http://www.standardmedia.co.ke/m/article/2000173106/


94 
 

or further legislation, a provision is inserted explaining how the new law will operate in 

conjunction with the existing laws. For instance, section 5 (1) of the UK Abortion Act 1967 (as 

amended by the Human Fertilisation and Embryology Act 1990) provides that: 

No offence under section 1(1) of the Infant Life (Preservation) Act 1929 shall be 

committed by a registered medical practitioner who terminates a pregnancy in 

accordance with the provisions of... the 1967 Abortion Act [emphasis added]. 

This amendment was introduced purposely to harmonise the Infant Life (Preservation) Act 1929, 

which prohibits abortion, and the Abortion Act 1967.  In light of this, sections 214, 228 and 240 

of the Penal Code should be harmonised with the Constitution of Kenya to avoid any 

inconsistencies and to ensure protection of the rights of the unborn are consistently 

acknowledged and upheld. 

4.3 Conclusion 

In sum, Kenya‘s abortion law as compared to the UK law seems to contain several 

inconsistencies and varied interpretations. With the increasing rate of induced abortion, as 

previously indicated,
338

 there is need to introduce checks and balances in the law. The UK law in 

contradistinction to the Kenyan law seems to legalize abortion and provide very few exceptions 

where it cannot be carried out. It may be deduced from case law cited in this chapter that in 

practise abortion is available on demand in the UK. The existence in law of thresholds such as 

―good faith‖, ―opinion of two registered doctors‖ and conscientious abortion means are only 

procedural pre-conditions required for termination of the unborn child. Very little legal discourse 

is given to the rights of the foetus in the UK legal regime.  
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To this extent it can be concluded that whereas the Kenyan law exhibits inconsistencies in its 

quest to preserve all human life, it is stronger in so doing than the UK law. With the foregoing in 

mind, the next chapter will address several suggested proposals on how the Kenyan law on 

abortion can be reviewed in order to align it with international instruments whose underpinning 

is the Natural Law Theory on human rights, so as to ensure greater safeguard of the rights of the 

unborn without negating the rights of the woman. 
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CHAPTER FIVE 

STUDY FINDINGS, CONCLUSION AND SUGGESTIONS 

5.0 Introduction 

This chapter provides the summary of the study, study findings, suggestions and conclusions as 

follows. 

5.1 Findings of the Study 

The study sought to examine the adequacy Kenya‘s legal framework on abortion, with particular 

focus on Article 26 (4) of the Constitution and other subsidiary legislation. In particular, the 

study sought to establish whether the law adequately promotes and protects the unborn child‘s 

right to life as envisaged under Article 26 (2) of the Constitution, despite the legal limitation of 

that right under Article 24.  

The standard of adequacy of the Kenyan law is measured against Dworkin‘s Natural Law theory 

on abortion as articulated in chapter 1 as well as international instruments espoused in chapter 2 

and both of which clearly and unequivocally advocate for protection of the unborn.    

The study was informed by the argument that since the promulgation of the Constitution, the 

controversy on abortion has been unsettled with cases of abortions being on the rise. An analysis 

of the abovementioned provisions together with sections 158-160, 214 and 240 of the Penal 

Code affirms inconsistencies, which makes it difficult to implement the law. The main purpose 

of the study was to provide an in-depth appraisal of Kenya‘s legal framework on abortion to 

establish whether it actually prohibits abortion. In order to achieve this, the study was guided by 
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the following research question: How adequately does Kenya‘s legal framework provide for the 

protection of the unborn child? 

The study found that Kenya‘s legal framework on abortion is unclear and inconsistent and, 

therefore, does not adequately protect the unborn. Article 26 (4) of the Constitution prohibits 

abortion except when, in the opinion of a trained heath professional, there is need of emergency 

treatment, the life or health of the mother is threatened, and if permitted by any other written law.  

Viewed along section 240 of the Penal Code, the Constitution takes precedence negating the 

spirit and intent of Article 26(2) seeking to at all times protect the unborn child. This is because 

firstly the proviso in Article 26(4) the Constitution does permit abortion.  

Secondly such abortion can be performed purely on the basis of a trained health professional‘s 

opinion. There is no measure of the standard of such opinion. What mounts to emergency and the 

conditions that affirm danger to the health or life of the mother may be purely subjective. In 

addition, the ―if permitted by any other written law‖ exception in Article 26 (4) is detrimental 

and seems to invite a law that legalizes abortion. It also opens doors for more exceptions, 

meaning that a time will come when abortion under any circumstances will be lawful in Kenya. 

A question arises as to the rationale behind inclusion of this exception in the constitution. This 

study suggests that the proviso be removed. 

Further, it has been revealed that the right to life of the unborn child is at stake. Article 26 (2) 

may be said to be incomplete. There is no other provision that gives it legal backing to protect 

the unborn child. This provision is also inconsistent with section 214 of the Penal code which 

states that a child is capable of being killed only when it has proceeded alive from the body of 

the mother. Section 211 of the Penal Code on the other hand exempts a pregnant woman from a 
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death sentence, evidencing the sanctity accorded by the law to the unborn child‘s life. The study 

argues based on Article 6 (5) of ICCPR that it is the innocent child that is protected from the 

death sentence and not the woman. The pregnant woman would have faced the capital sentence 

but for the unborn child. Thus, when read together, sections 211 and 214 are inconsistent. It is 

therefore proposed that Section 214 being inconsistent with the constitution be repealed.  

The High Court‘s decision in Republic v Jackson Namunya Tali explains that the Penal Code has 

set a lower penalty limit and, in case the patient dies, the doctor has to be charged with murder 

instead. The manner in which the law has been enforced is also questionable. Besides, the study 

found that Kenya‘s law on abortion does not adequately set thresholds to check the opinion of 

the trained health professional.  

To the extent that the Penal Code has not been harmonised with the Constitution, section 240 

which provides for the ―good faith‖ and ―with reasonable care‖ clauses may be considered a 

stand-alone legislation. In addition, the limitation established by the Penal Code has been 

extended by the Constitution.  

The Kenyan law also lacks the conscientious objection clause, which in the UK protects the 

interests of the doctor. The implication is that the Kenyan law compels a doctor whose belief 

system is against abortion to nevertheless carry it out. The Code of Conduct and Discipline only 

states that the doctor can refer the patient. It suffices to say that the Code is made by the Medical 

Board which can withdraw it just as the Ministry of Health withdrew the training guidelines. 

Having such a provision in law provides a firm legal protection for doctors and patients who 

object to an operation. 
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The study further found that the legal framework in other commonwealth jurisdictions, in 

particular the UK are inadequate in so far as protection of the rights of the unborn child are 

concerned. Rarely are those rights addressed and in most cases they are subservient to the right 

to autonomy of the woman.  

The study indicates the arguments challenging the personhood of the unborn child are contested. 

In fact, most of them, as indicated in Chapter Two, are philosophical rather than scientific. For 

instance, some, like Tooley and Warren, argue that the unborn child is not a person because it 

lacks consciousness and ability to develop an interest. In contrast, science shows that a foetus is a 

human being right from fertilization. The genetic makeup of the child is distinct from the 

pregnant mother in whom the child exists.  

The Preamble to the Convention on the Rights of the Child talks of special protection and 

support of the child before and after birth. Kenya being a party to this Convention has an 

obligation under Article 26 of the Vienna Convention on the Law of Treaties and Article 21 (4) 

to promote and implement the substance of this Convention. It can be implied that the inclusive 

language used in Articles 27 & 28 of the Constitution seek to abide to the international 

instruments. In addition, the language used in section 2 of the Children Act and Article 26 of the 

Constitution has not limited the definition of a child from birth. It is general, implying that it 

includes the unborn child.   

5.2 Suggestions for Reform 

In light of the foregoing findings, this study makes the following suggestions. 
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Firstly, as indicated hereinabove, Article 26 (2), 26 (4) of the Constitution are inconsistent with 

sections 211, 214 and 240 of the Penal Code. The study therefore suggests that these provisions 

are interrogated and harmonized to protect the unborn child, notwithstanding the ―lawful‖ 

exceptions under the Constitution. The rationale for this has been explicitly provided under this 

study. For instance, Article 26 (2) of the Constitution states that life begins at conception while 

section 214 states that a child is not capable of being killed unless it has proceeded out of the 

mother alive. Section 211 exempts a pregnant woman from the capital penalty and instead 

subjects her to life imprisonment. It generally affirms that the unborn child is a person that 

deserves protection under the Constitution. The law should clearly state that a foetus or unborn 

child is a human being with equal rights as a born child. Both should be accorded equal 

protection of the law. These changes should also take into consideration Article 28 of the 

Constitution and the Convention on the Rights of the Child. The Dominican Republic for 

example has since September 18, 2009, through a constitutional amendment declared the right to 

life as "inviolable from conception until death."
339

  

Secondly, the study suggests that a provision is included in the law on conscientious objection to 

protect doctors or women who are not willing to participate in the operation. 

The sanctions in sections 158-160 may also be revised in accordance with the UK‘s more 

penalties. These changes will curb the increased incidences of abortions. In Chile enactment of 

restrictive abortion laws saw a reduction of maternal deaths occasioned by abortions from 118 to 

24 per 100,000 live births between 1964 and 1979.
340
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Thirdly, while the law provides for exceptions, there is no legal provision for a woman to sue the 

doctor for subsequent inability to have a child. Moreover, it is often assumed by the pro-choice 

that safe abortion is safe and has no long-term consequences. According to them, safe abortion 

means surviving a successful abortion. The long-term effects on the mother and alternatives to 

abortion are not adequately addressed either in law or in the medical guidelines. It is submitted 

seldom do pregnant women make fully informed choices before attempting to have an abortion. 

A Scandinavian study found that women with previous or existing Pelvic Inflammatory Disease 

had a decrease in fertility following an abortion.
341

 It is suggested therefore that strict and clear 

laws relating to provision of information to the woman ought to be enacted.  

Additionally, it is proposed that a law be enacted to provide that every government hospital be 

equipped with safe houses where pregnant women can receive counselling and emotional support 

throughout the pregnancy. In connection with this it is further suggested the law on adoption be 

reviewed to allow unwed mothers or those who for whatever reasons cannot or do not want to 

keep the baby can surrender him or her without questions being asked. This is the position 

obtaining in USA. The state of New York for example has the Abandoned Infant Protection 

Act
342

 which allows a mother to drop off a baby she is unable, for whatever reason, to keep at 

any church, hospital, police or fire station without fear of prosecution. This if introduced in 

Kenya will go a long way in reducing incidences of abortion and at the same time increase 

infertile couples‘ opportunities for adoption.   
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 Enacted, in July 2000 to save the lives of unwanted, newborn infants. Later amended in August 2010,  to provide 
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Fourthly, the problem with Kenya‘s legal framework on abortion is that it is not entrenched 

under harmonized legislations like in the UK. UK has three laws dealing with abortion and no 

provision conflicts with another. The exceptions to abortion are contained in the 1967 Abortion 

Act, section 6 of which provides that the law relating to abortion in UK is the Offences Against 

the Person Act. In Kenya, it seems that Article 26 (4) was included in the Constitution without 

making any reference to either international instruments on human rights, other provisions of the 

Constitution or the Penal Code. It is therefore important that the foregoing proposed changes are 

made in a single, harmonized legislation. 

Fifthly, the study has indicated, further, that the qualifications and discretion of the trained health 

professional, as stands in the Constitution are unchecked. It is therefore proposed that a stricter 

legal framework addressing this issue be enacted.  

It is also suggested that the ―if permitted by any other written law‖ proviso in Article 26 (4) be 

repealed to avert possibility of liberalizing and removing any limitations to abortions. This will 

also help contextualize and re-affirm the spirit of Article 26(2). 

Finally, the study identifies as a gap for future study, evaluation of the impact of Article 26(4) of 

the Constitution on the incidence of abortion in Kenya as well as an in-depth examination of the 

rights of a father in the abortion question. This is important because abortion remains a serious 

problem affecting both men and women whom the constitution under Article 45 read together 

with Article 53 gives equal rights and duties. 
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5.3 Conclusion 

In conclusion, the abortion controversy in Kenya cannot be separated from the right-to-life 

discourse. Although the pro-choice stand questions the legal status of the unborn child, the right 

to life is very profound in the protection of the unborn child. Whereas pro-choice proponents 

contend that the unborn child is not a person, international human rights law deem it otherwise 

and extensively and consistently recognise and advocate for the unborn child‘s rights. Article 

26(2) of the Kenyan Constitution and section 181 of the Criminal Procedure Code confirm that 

conclusion. Thus, any decision to take away the right to life of the unborn child does appear to be 

in discord with the right to dignity under Article 28 of the Constitution. In other words, a 

decision cannot pursue a wrong, even if this wrong is partly or fully permitted by law in 

consideration of its necessity. Therefore following the Natural Law theory of law, such law may 

be deemed to be bad law.  

Based on the analysis in chapter three of this study, the study concludes that Kenya‘s legal 

framework on abortion is inconsistent and therefore does not adequately protect the right to life 

of the unborn child. Thus, for a meaningful discourse and solution to be found in addressing the 

gaps found, it is paramount the rights of a woman be seen not as antithetical to those of the 

unborn child. Although it is submitted that the two are distinct and separate persons with equal 

rights to life, it cannot be denied that protection of the rights of one necessarily requires 

willingness to so protect on the part of the other. Adequate laws will serve to advance this 

position for the common good of both persons and society in general.  

A comparative study of United Kingdom has established that whereas the UK law addresses 

various aspects of the law, it particularly focuses on procedure rather than objections to the 
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abortion itself. Indeed it may be said that the Kenyan law is more vigilant in ensuring protection 

of the unborn compared to the UK laws.  

Finally, it is appreciated that whereas it is important to review amend legislation in order to enact 

just laws, such laws and regulations are insufficient in the long run to curb bad conduct even 

when effective means of enforcement are present. If the laws are to bring about significant, long-

lasting effects, the majority of the members of society must be adequately motivated to accept 

them, and personally be transformed to respond.
343

 It is the role of both the legislature and the 

judiciary to see to the achievement of this.  
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