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CHAPTER 1
INTRODUCTION
1.1 Background

To appreciate the question of proliferation of intgional courts and tribunals, it is
pertinent to analyze the International Court oftides(ICJ) which is established as the
“principal judicial organ” of the United NatiortsProliferation may thus be said to be a
departure by States in appreciating the ICJ asptireipal world court Under the

Optional Clause in the Statute of the ICJ, statesfr@e to submit to the jurisdiction of
the ICJ® ICJ, therefore, lacks compulsory jurisdiction owisputes between states. In
fact, states have the liberty of choosing pacifietmds of settlement, such as
negotiation, mediation or even other judicial pssss, to resolve their dispdt@hey

also have the option of referring disputes to othibunals by virtue of agreements they

enter into>

The establishment of the International Court oftidas(“the ICJ or Court”) was a
culmination of a long development of methods far gacific settlement of international

disputeEarly practice favoured settlement of disputes &fgrence to a third party

lUnited NationsCharter of the United Nation@4 October 1945; 1 UNTS XVI; Article 92.

2 Yuval Shany;The Competing Jurisdictions of International Cowatsl Tribunals(Oxford, Oxford
University Press, Oxford, 2008), p. 596.

3United NationsStatute of the International Court of Justid® April 1946; 1 UNTS XVI; Article 36.
“Supra, note 1, Article 33.

%ibid., Article95.

® A. Bozeman, ‘Politics and Culture in Internatioktistory’ [1960] 266<ww.jstor.org/stable/40400886>

(accessed 7 March 2015).
1



arbiter. For instance, the Italian city states baduning the renaissance period adopted a

practice of referring their disputes to the Cath@hurch in Romé.

Modern states, such as the United States of Améitica US”) and the United Kingdom
(“the UK”), continued with the practice of refergrdisputes to a third party. lllustrative
of this is the signing of the Jay Treaty in 1794tisg up a Commission to dispose of
dispute€Under the Treaty of Washington of 1871, the US #redUK agreed to submit
to arbitration claims by the US for breaches oftraditly by the UK during the American
Civil War.? In the said treaty, the US and the UK agreed @oiapment of five members

to the Commission.

In the subsequent years, states contemplated thblissment of a permanent world
adjudicatory body. As early as mid 1900, statesabetp include compromisory
clausesfor declaration of acceptance of jurisdictily states in several international

conventions on various subjec?s.

During the Hague Conference in 1899, while disawgshe rising level of armaments
possessed by European nations, two points of viemerged regarding dispute
settlement! The first point of view favoured the establishmefta standing court of

arbitration which states could use as they plea3éw second view favoured the

"ibid.

¥#Treaty of Amity, Commerce and Navigation, Novemb@r 1794, United States-Great Britain; 52 Parry’s
T.S. 243.

° Treaty for the Amicable Settlement of all CauskBifference, May 8, 1871, Great Britain — United
States; 143 Parry’'s T.S. 145.

'S, Rosenne, ‘The World Court: What it is and Howtinctions’ 11 (1973)
<http://www.brill.com/rosennes-world court-whatatd - how-it-works> (accessed 7 March 2015).

pid.



establishment of an arbitral bolyThe vast majority of states preferred the ideaat-

compulsory arbitratior®

The 1899 Hague Conference gave rise to the Perma@aumt of Arbitration which
consists of a list of names from which states cadtéct arbitrators if and when they
decided to arbitrate a dispUf®©n the other hand, the Second Hague Conferencedf 1
confirmed and expanded voluntary arbitration thiopgcific settlement of international
disputes. Notable in the two Hague Conventions890F and 1907 was the exemption
from arbitration of disputes “involving vital intests, independence and honBrArticle
38 of the Second Hague Convention adopted in tkereHague Conference in 1987
provided that parties could have recourse to atbdn in so far as circumstances permit.
Although Article 53 of the second Hague Conventioovided an illusion of compulsory
jurisdiction by providing that one party to a digpucould unilaterally invoke the
Permanent Court of Arbitration, it left it to theher party to decide if the dispute
belonged to the category of disputes which could dodmitted to compulsory

arbitration®

2ihid.

13 J.B. Scott, The Reports To the Hague Conferend8®9 and 1907 (1917)
<https://books.google.co.ke/books?id=IMNriwDKhE8@&#£jb+scott+the+reports+to+the+hague>(access
ed 7 March 2015).

“David Patterson, ‘The United States and the Origins @Miorld Court’(1976) 91 Political Science
Quarterly 279 <www.jstor.org/stable/2148413> (ase€s7 March 2015).

151899 Hague Convention for the Pacific Settlemernintgfrnational Disputes, 29 July 1899; 187 Parry’s
TS 410.

161907 Hague Convention for the Pacific Settlemerintefrnational Disputes, 18 October 1907; 93 LNTS
342.

Yibid, Article 38.
ibid.

Yibid.



Despite the existence of the Permanent Court oftratibn and other modes of pacific
settlement, World War | still erupted, leaving dbab to the effectiveness of the existing
dispute settlement mechanisffiScholars from the US and the UK proposed the
establishment of an international system featursngcourt with some measure of

obligatory jurisdictior?*

The outbreak of the First World War and its conidnsmade it necessary for the
establishment of a world court. The League of Netimdopted the Statute of the
Permanent Court of Justice (“the PCIJ") in Decenit#20%* However, the PCIJ did not
have compulsory jurisdiction over international piites involving member stat&¥
minority of the Advisory Committee which was marethto draft the Statute of the PCIJ
felt that owing to Covenant of the League of Nagiotne jurisdiction of the PCIJ was to
be based on consetfthe PCIJ only had competence to hear and deterdispetes of
an international character submitted to it by earor by the Council or the Assembly.
*This, therefore, meant that the Statute of the RiZiJnot give the Court compulsory
jurisdiction, save for disputes relating to treamyerpretation and reparatioffs.The
Council drafted the Optional Clause to allow stai@saccept jurisdiction, if they so

desired, as well as to allow them to make reseymatio limit acceptance of the PCIJ’s

*Minutes of the Meeting of the Executive Council ridg7, 118, 1918
<www.jstor.org/stable/22656573>(accessed 7 Mafibp.

Aibid.
*’League of NationsCovenant of the League of Natio@8, April 1919; [1920] ATS 1, Article 14
Zibid.

24 Anthony Giustini, 'Compulsory Adjudication in Imtetional Law: The Past, The Present and Prospects
for the Future' (1985) 9 Fordham Int’l L.J. 213¥fittir.lawnet.fordham.edul/ilj/vol9/iss2/> (accessgd
March 2015).

2| bid.

21 bid.



jurisdiction?’States retained the power to choose what form spuié resolution to
use?®Besides, if a dispute was not submitted to arldmaor judicial settlement under
Article 13 of the Statute of the PCIJ, the saigdts was to be decided by the Council of
the League of NatiorSConsequently, like the arbitration under the HaGoaventions,

judicial settlement under the League of Nations m@scompulsory.

World War Il outbreak in 1939 marked the end of B@&J. During the Dumbarton Oaks
Conference in Washington, DC (August- October 194d@legates discussed the
formation of a new world courfConsequently, at the San Francisco Conferencenia Ju
1945, delegates approved the new International tGguiustice as one of the principal
organs of the United Natiof§The UN Charter established the ICJ as the principal
judicial organ of the United NatioidThe UN Charter also offers parties to any dispute
the option of seeking a solution through pacifittlement such as negotiation, enquiry,
mediation, conciliation, arbitration, judicial detnent, resort to regional agencies or

arrangements or any other peaceful means the pantg choos&®
1.2 Statement of Problem

The UN Charter establishes the International Coudustice (“the 1CJ”) as “the principal

judicial organ of the United Nation§®In exercising its functions, the ICJ is guided by

Zibid

2supra, note 21, Article 11 and 12.

*Supra, note 27, Article 13.
O<www.Britanica.com/event/Dumbarton-Oaks-Confererfaecessed 10 March 2015).
*libid.

%2Supra, note 1, Article 92.

#Supra, note 3, Article 33.

34 Supra, note 31.



its own Statute which is an integral part of thea@ér of the United NatiorfSAlthough
the ICJ has been established as the principaligidicgan of the United Nations, its
jurisdiction is based strictly on the referral dfplites by the states partf&§he states
parties to the Statute of the ICJ are not obligedefer international disputes to the ICJ,
but rather have the option of making such referéhdadeed Article 95 of the UN
Charter allows member states to create and chasenals of their preference in

resolving international legal disputes.

The creation of the ICJ as the principal judiciafjam of the United Nations and the
reservation of states’ sovereignty through the taaaof other tribunals and courts give
rise to existence of a parallel legal syst&Btates parties have exercised this right and
created several international courts and tribunath specialized jurisdictions. The
decisions of these courts and tribunals are fimal hinding and not appealable to a

higher organ or institution.

The questionthen arising is the effect of prolifena of international courts and tribunals
for the development of international law. It hagmeargued that the many international
courts and tribunals give rise to competing judidns amongst themselves hence
posing the danger of fragmenting international |&aWwe problem which this paper seeks
to address is whether the jurisprudence of intenal law can develop in the parallel

system of international courts and tribunals.

ibid.
%supra, note 3, Article 36.
¥ibid.

**Supra, note 1, Article 95.



1.3 Hypothesis

This study is based on the assumption that theasong diversity of jurisdictions and
decisions from the several international courts titdinals haspositive implications

for the development of international law jurispraode.
1.4 Resear ch Questions
This research seeks to answer the following questisamely,

(i) Why is there a multiplicity of international coudsd tribunals?

(i) What are the implications of having a multiple systof international courts and
tribunals?

(ifWhat are the prospects of development of wuifinternational law jurisprudence

from the various international courts and tribuflals
1.5 Theoretical Framework

The theoretical framework for this is based on gneciple of sovereignty. This is
because international law, applied by internationstfitutions, must be in existence and
should not be left to speculation. In this regandexercising the sovereign rights, states
enter into engagements, such as treaties and coorvgnand even define the mode of
solution of their disputes which may arise in thmurse of their relations with one
another*®

According to John Austin (1790-1859), law is theng@l command of a sovereign

supported by the threat of sanctidAsSovereignty has been defined as the supreme,

39 HudsonWorld Court Report§1934) 175.

0 peter Malanczukbkehurt's Modern Introduction to International La®edn (Routledge, London,
2010), p. 17.



absolute and uncontrollable power by which any fretelent state is govern&di is the
international independence of a state with thetrigh form treaties of alliance or
commerce with foreign natiof8.When looked at internally, sovereignty defines the
supremacy of government institutions, while wheokkd at externally, sovereignty
defines the supremacy of the state as a legal p&tSiates are at liberty to regulate their

relations and to create institutions through th&imgand signing of treati€é.

Sovereign states originated at the Peace of Wdgphd 648 when Europe consolidated
its transition from the Middle Ages to sovereigmtes™ The sovereign state system
gained worldwide acceptance in the next centdfidhe United Nations Charter, indeed,
recognizes territorial integrity and restricts mntion in matters within the domestic

jurisdiction of a staté’

Sovereignty is, however, not absolute. Legal oliliges of states cooperating within a
network of international instrument may restraigittfreedom of actiof® Sovereignty,
thus, denotes the basic international legal stafus state that is not subject, within its
territorial jurisdiction, to the government, exdeat legislative or judicial, jurisdiction of

a foreign state or foreign law other than publiteinational law’® In exercising their

“1 Henry Campbell BlackBlack’s Law dictionary9th edn(West Publishing Company, Eagan, Minnesota,
United States, 1979), p. 1568.

“ibid.

*Malcom N. ShawInternational Law6"edn, Cambridge University Press, Cambridge1997) 487
“ibid.

*<http://plato.stanford.edu/entries/sovereignty>éased 26 March 2015).

“ibid.

“’Supra, note 1, Article 2(7).

“8Miyoshi Masahiro, 'Sovereignty and InternationaWaichi University,
Japan<https://dur.ac.uk/resources/ibru/.../sos/miasaniyoshi-paper.pdf> (accessed 31 March 2015).

“ibid.



sovereignty, states have endeavored to enter greements creating international courts
and tribunals to which they refer cases. For iregany ratifying the Charter of the
United Nations, member states elect to be bounthbyCharter which establishes the
International Court of Justice as the principali¢iad organ of the United Natior$.In
the 1923Wimbledon Cas#,the PCIJ affirmed that the right of entering iimiternational
engagements is an attribute of state sovereigntyhe said case, Germany had refused
passage of an English steamship, S.S. Wimbledaoough to pass through the Kiel
Canal forcing the vessel an alternative route thinotihe Danish Straits. The PCIJ held
that German was obliged to observe the Treaty afailles entered into on June'28
1919. Under the said Treaty, Germany had a defichitg of allowing the passage of the
S.S. Wimbledon through the Kiel Canal.

The study will draw on theory of sovereignty oftegato make the argument that states
have the sovereign right to determine internatianatitutions that may address their
international disputes. The principle of sovereyghas been given credence in the
Charter of the United Nations. The ICJ has beeabéshed as “the principal judicial
Organ of the United Nations,” The jurisdiction istrcompulsory, and states have the
freedom to submit or not to submit to the Courtisgdiction. The jurisdiction of the
Court in a dispute between parties is based omdhsent of partie¥. Besides, member
states have the freedom to create other interratmourts or tribunals of their choice.
Proliferation of international courts and tribunéds thus, a result of states’ exercise of

their sovereignty.

*’Supra, note 1, Article 92.
*IThe Case of S.S. Wimbledd®23) P.C.I.J Ser.A No. 1.
>’Supra, note 3, Article 36.

>Supra, note 1, Article 95.



1.6 Literature Review

The traditional view has been that proliferatioriragérnational courts and tribunals poses
inherent dangers of conflicting jurisdictions angmetual fragmentation of international
law.>*The main concern is that proliferation leads tafn@ntation of international law
when the same legal norm receives multiple diffgnimerpretations by more than one
judicial body® This, in turn poses, a threat to the credibiligljability and authority of
international law® However, there are several jurists who welcome ithea of
proliferation seeing it as contributing to the ehment of international law. The
following is a review of literature touching on fiferation of international courts and

tribunals.

It has been argued that proliferation of internadiocourts and tribunals poses practical
problems, given the fact that the courts and trdtsiiare arranged in a horizontal manner
lacking hierarchy and formal relation®ivergences, therefore, exist in purpose and
subject matter between the general tribunals aretiap regimes® For instance,
divergences of doctrine exist in areas such a® sesponsibility for failure to take
affirmative measures of protection where humantsidiodies impose higher standards

on states than has the I€X5imilarly, divergence has existed in teleologi@pproaches

>KarimOellersFrahmMultiplication of International Courts and Triburend Conflicting Jurisdiction —
Problems and Possible Solutionél 2(UOP 2010) 317.

Sibid.

*8AgnieszkaSzpak, ‘Proliferation of International @suand Tribunals and Its Impact on the Fragmeonati
of International Law' [2014] International Law Auad Publication, Mumbai
<www.spilmumbai.com/issues/international-law-anr2l@spx>(accessed 30 March 2015).

*’Benedict Kingsbury, ‘Is proliferation of Internatial Courts and Tribunals a Systemic Problem?’(2003)
35 NYU Journal of Int'l Law & Politics
291 <www.pict.pict.org/publicaions/PICT _articles/PUKingsbury> (last accessed 20 May 2015).

*%ibid.
>Case of Loizidou v. Turkey (Preliminary Objectio)95) ECHR 24.

10



to interpretation of treaties which are well es&ti#d in human rights tribunals but meet

more resistance in the ICJ.

Benedict Kingsbury further argues that althougHifan@tion does not threaten to cause
fragmentation in doctrine, an obvious concern s likelihood of multiple tribunals
addressing the same dispute without adequate tolesdealing with overlapping
jurisdiction® The ICJ encountered this problem when the validftynter-state arbitral
award was challenged by an aggrieved party andw&g careful not to destabilize

existing adjudicative decisiofis.

On the other hand, Yuval Shamgitsthat jurisdiction overlap is not a hypothetical
scenario, but that competition between internatiamarts and tribunals, resulting in
multiple proceedings, has actually taken pf¥cdurisdictions are deemed to truly
compete with one another for business if the partiwolved can achieve comparable
results from rival procedurds.Jurisdictional competition or overlap would, thescur

when a certain dispute can be addressed by maneotieavailable forum.

Similarly, Roger P. Alford appreciates that onelad key challenges of proliferation is
the impact on sources of international ¥\ifhe international courts and tribunals often
deliver judicial decisions which essentially creatbases for international

law *°AgniesckaSzpak is also of the view that with peskition of international courts

**Supra, note 58.

*'Guinea-Bissau v. Sene@a991) ICJ Rep. 53.
**Supra, note 2, p.596.

Sibid.

**Roger P Alford, 'The Proliferation of Internatior@burts and Tribunals: International adjudication i
Ascendance, Notre Dame Law School, 2000
<http://scholarship.law.nd.edu/law_faculty schdhgO>(accessed 20 April 22015).

Sibid.
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and tribunals, there is a risk of having the samsemnof international law being

interpreted differently in cases decided bu distinternational courts and tribunafs.

According to Judge Gilbert Guillaume, proliferatiohjudicial bodies largely responds to
recent developments in international commubfiitifor instance, the diversification of the
areas governed by international law has renderedlatv more complex and more
diverse. Consequently, human rights, environmeata) economic law, the law of the
sea or space law are regarded as specialized leméhnternational law. The need to
have certain types of inter-state disputes adjtelichy bodies which are more sensitive
to specific local conditions has led to creation tobunals whose composition is

determined at the regional levél.

Guillaume posits that as international tribunalstooue to multiply, the risks of
overlapping jurisdictions have increased and timsurn, leads to forum shopping and
conflicting decision§’Forum shopping occurs when litigants are permitedthoose
from among a range of judicial bodies in resolutidriheir differences. The existence of
several fora with competence to hear a particuigpude enables the parties, especially
the applicant, to select the forum that best ghi#sn. Such a choice is normally guided
by factors, such as access to the court, the puoeddllowed, the court’'s composition,
the court’s past decisions or the power to makeairetypes of ordef® For instance, in
theBlue Fin Tuna Casehe main reason the applicant proceeded beferénternational

Tribunal for the Law of the Sea was the ready edability of the measures which it

%6ibid.

*Judge Gilbert Guillaume,‘The Proliferation of Intational Judicial Bodies: The outlook for the
International Legal Order’(Address to the Sixth Coittee of the General Assembly of the United Nagtion
27 October 2000) <www.icj-cij.org/court/index.phflast accessed 19 May 2015).

Bibid.
®ibid.

"Southern Bluefin Tuna Cases (New Zealand v. Japastralia v. JapanjProvisional Measures)(1999)
38 ILM 1624.
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sought’* The motive for such forum shopping is often led thg fact that the past
decisions of a particular court may be favouraloleparticular doctrines, concepts or
interests. Certain courts may, thus, be led t@rtdlieir decisions so as to encourage a
growth in their caseload to the detriment of a maiogective approach to justice.Forum
shopping also increases the risk of conflictinggments. Two courts may be seized

concurrently of the same issue and render cont@gtidecisions.

Despite the traditional view on proliferation by myaurists, there are some jurists who
have welcomed the idea of proliferation. In theerdggast, there has been a high growth
of international courts and tribunals with no fofrliak to each other. Although such
formal link is absent between the internationalrto@nd tribunals, there is a general
conformity of doctrine on systemic matters, sucls@srces of international law, the law
of treaties, and state responsibility. There iseganappreciation in specific matters, such

as compensation for injury to aliens and intermationaritime boundary delimitatidfi.

It is argued that the multiplication of judicial cdamquasi-judicial institutions does not
necessarily lead to a negative impact on the iat@mnal legal systerfilt is argued that
since the ICJ cannot deal with every internatiotigpute efficiently and effectively,
proliferation is beneficial for international law general. By referring disputes to other
international courts and tribunals, the workloadfobe the ICJ has tremendously
decreased and this has, in turn, led to quick wéisol of dispute$? Proliferation has

allowed wider access to international judicial esdior private parties and international

"ibid.
72
Supra, note 58.

piree-Marie Dupuy, 'The Danger of Fragmentatiot/oification of International Legal System and the
International Court of Justice' <www.pict-pict.qugblications/PICT-articles/JILP/Dupuy.pdf>(accessed
25 March 2015).

"ibid.
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organizations a practice that is not viable betbeelCJ which only has jurisdiction over
states.’

The Judge Guillaume appreciates the fact that fpration has led to a significant
increase in the number of cases coming before thets in various fields, thus
contributing to the development of internationallahence its enrichmefiSimilarly,
multiplication of jurisdictions enlarges the scagqusticiability of international disputes
in the promotion of a legal ordéf.Proliferation of international courts and tribumal
reflects a decisive step in the evolution of thierimational legal system as it develops a

real judicial function.

It is further argued that the divergences broudidua by proliferation of international
courts and tribunals allows for creativity and ratgive development of international law
through dialogue among tribundfsin the law of maritime boundaries, there has been
dialogue, mainly between the ICJ and the ad hbanals whereby the ICJ has cited the

tribunals, hence minimizing explicit rule conflicts

As regards the dangers posed by proliferation, raéyerists have proposed ways of
dealing with the emerging challenges. AccordindHerbert Hart, a legal system is the
union of primary and secondary rules containednirnational law’A legal order

consists of a system of norms, binding on deterchsubjects, which triggers, some pre-

"Sibid.

®Supra, note 68.
”’Supra, note 73.
®Supra, note 58.

®Jan Mayen case, Maritime Delimitation in the Arezivieen Greenland and Jan Mayen (Denmark v.
Norway), (1993) ICJ Rep 38 (separate opinion of Judge) Oda

%H.L.A. Hart, The Concept of La@"%edn,OUP 1994) 79.
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established consequences when the subjects brieichobligation$* It is contended
that public international law is endowed with al &gt of secondary rules which enables
it to create, modify or extinguish internationalrms®? On the other hand, it contains
primary rules, such as rules of international resfiality for wrongful acts or establishes

the conditions under which an injured state mayehaeourse to counter measutes.

In promoting unity of the rules, the authors hauggested that tribunals should look at
the UN Charter as the foundation of a fully-cons&t international legal systeth.
Different strands of international constitutionalioffer different kinds of solutions to
the problems of the international legal system. @pgroach looks for the constitution in
the UN Charter and, thus, attaches great importtntee supremacy of the UN Charter
over other treatie¥ However, this approach has difficulty accountintiyf for roles of

actors other than states.

A second approach in promoting a unified legal eystalls for the construction of a
democratically-legitimate international legal systén which judicial institutions may
have power to review and strike down undemocraternational legislatiof® A related

approach calls for denunciation of existing intéioraal institutions as they are

bureaucratic and backward. There is, thus, needefmonstruction of international law

#Supra, note 73.
*|bid.
Ibid.
*Ibid.
®ibid.
*ibid.
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and international courts and tribunals in line wille current international social

consciousnesy.

However, the question arising would be whethernglsi unified system is a desirable
aspiration. From the foregoing, most jurists woaldwer the question in the affirmative.
However, a few jurists, such as David Kenney, rargeied that international law is not a
simple abstraction, such as the law governingicglatamong states, but is, instead a set

of particular human projects situated in time atat@®®

On the other hand, coordination between the exgstiternational courts and tribunals
has been proposed to address the issue of overtpppiisdiction between different
courts®® This may mean that a court may withdraw from hep@ case where another
court has been seized of the same dispute betweesame partie¥. However, a clear

criterion is needed to govern such coordination.

However, imposing strict legal hierarchy may bdiclilt because international law is
normally mired with not only legal, but also divergconomic, social and security
interests and consideratioffs.A less formal structural relationship between the
international courts and tribunals may, thus, b&rdble as this would allow international

law to be more dynamic and flexible. It has, theref been proposed that the judges

¥philip Allot, The International Court and the Voice of JusticeFifty Years of the International Court of
Justice[1995]

¥David KennedyNew Approaches to comparative Law: Comparativisah laternational Governandge
ULR1997) p. 545.

#Judge Gilbert Guillaume, The Proliferation of Imational Judicial Bodies: The outlook for the
International Legal Order’(Speech to the Sixth Cdttea of the General Assembly of the United Natjons
27 October 2000) <www.icj-cij.org/court/index.phflast accessed 19 May 2015).

“lbid.

“IAgnieszkaSzpak, ‘Proliferation of International @suand Tribunals and Its Impact on the Fragmeonati
of International Law' [2014] International Law Auad <www.spilmumbai.com/issues/international-law-
annual-2.aspx>[accessed 30 March 2015].
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ought to show good faith and exhibit respect ndy tm their own previous holding on a
subject, but should also respect relevant holdofgsther international tribunals in the

interest of judicial harmony, certainty and preahility of law >

The foregoing literature review points out the péitd dangers and gains brought about
by the proliferation of international courts antb@inals.It is evident that little has been
said about the merits and compromise position tiegulfrom multiplication of
international courts and tribunals. Secondly, mastthors have not written on
justification of proliferation of these internati@ncourts and tribunals. Rather, the
authors have focused on the possible negative impfaproliferation of international
courts and tribunals. This study,therefore, seaksoltjectively analyze the merits,
demerits and compromise position arising from fecdition of international courts and
tribunals. This study will also look at the justdtion of having the multiple international

courts and tribunals.
1.7 Resear ch M ethodology

In seeking tolook at the effect of proliferationinfernational courts and tribunals on the
development of international law, focus will be gjivto review of primary and secondary
materials. The secondary materials will includet texoks, journals and online sources.
The review of secondary materials will aid in prayior disproving the assumption that

proliferation has had only negative impact on teeafiopment of international law.

This study will also focus on review of primary maals such as treaties, conventions,
statutes, protocols and cases. The said materifllbavsourced from the library at the

School of Law of the University of Nairobias wels &rom internet resources. These
materials will be used in proving or disproving geesumption that proliferation has had

only negative impact on the development of inteamat law.

%ibid.
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CHAPTER 2
INTERNATIONAL DISPUTE RESOLUTION
2.1 Introduction

The main current throughout the history of dispsg&lement has been a quest to avoid
war as a legitimate means of resolving interstatdroversies. The Charter of the United
Nations provides for settlement of internationapdites by peaceful means in such a
manner that international peace and security aremtangered® Further, member states
are obliged to refrain in their international redas from the threat or use of force against
the territorial integrity or political independencgany staté? This chapter expounds on
both the judicial and non-judicial means of set#amof international disputes. On
judicial means of settlement, the Charter estab$isthe International Court as the
principal judicial organ of the United NatioffsSThe Charter also allows member states to
entrust solution of their differences to other urials by virtue of agreemerifsOn the
other hand, as regards other pacific settlemendigfputes, the Charter provides for
negotiation, enquiry, mediation, conciliation, aréiion or resort to regional agencies or
arrangement®’

2.2 Judicial Settlement of I nternational Disputes

States parties to a dispute may seek a solutioetthby submitting the dispute to a pre-

constituted court or tribunal. Such a court orunal is composed of independent judges

%United NationsCharter of the United Nation@4 October 1945; 1 UNTS XVI; Article 2(3).
%ibid.,Article 2(4).

*ibid., Article 92

*%ibid., Article 95.

Yibid., Article 33.
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whose tasks are to settle claims on the basistefnational law and render decisions
which are binding between the parties to the case.

The first international court was the PermanentrColinternational Justice (“the PCIJ")
which was established by the Covenant of the Leadu¢ations® It was succeeded by
the International Court of Justice (“the 1CJ”) i84b as a principal judicial organ of the
United Nations? Under the Statute of the ICJ, the ICJ has generiadiction in cases

referred to it by parties and all matters providedin the Charter of the United Nations

as well as in treaties and conventions in forcevben parties®

Another example of an international institutiorthe International Tribunal for the Law
of the Sea (ITLOS) established under the 1982 dritations Convention of the Law of
the Sed® Other examples include the World Trade Organimafidspute Settlement
Mechanism (DTO DS$* and the International Centre for Settlement ofebtment
Disputes (ICSID)*®

Settlement of international disputes by internalaourts is subject to the recognition by
the States concerned of the jurisdiction of thertsoover such disputes. Such recognition
of jurisdiction may be expressed by way of a sgegeeement between the States parties

to a disputedompromi$ conferring jurisdiction upon a court in a partaudispute or by

%League of Nationsovenant of the League of Natio@8, April 1919; [1920] ATS 1, Article 14.
%Supra, note 1, Article 92
19%nited NationsStatute of the International Court of Justid® April 1946; 1 UNTS XVI; Article 36.

19%ynited NationsConvention on the Law of the S8 December 1982; 1833 UNTS 397; Article 287 (1)
(a).

1% Agreement Establishing the World Trade Organizatk®94; 1867 UNTS 154; Annex 2, Article 1.

%ynited Nations Convention on the Settlement of ftreent Disputes, 18 March 1965; 575 UNTS 159;
Article 17.
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a compromisory clause in a convention or treatyfdrce providing for agreed or

unilateral reference of a dispute to a cotift.

Contentious proceedings before international coar¢sinstituted either unilaterally by
one of the parties to a dispute or jointly by tresties, depending on the terms of the
agreement in force between them. The procedure$bituting contentious proceedings
is defined in the basic statute of the individualernational court or tribunal. For
instance, as regards the ICJ, the Statute of thegitQvides for comprehensive procedure
of instituting cases before the I€3.0n the other hand, the Commission or Tribunal
formed under the ICSID will automatically apply Rslof the ICSID, unless the parties

have agreed to other rul&s.

In the various multilateral treaties establishingernational courts, provisions are made
for the composition of the court in question and $election of judges. The size of the
actual body varies in accordance with the term®awfh instrument. For instance, the
ITLOS is composed of 21 members; the ICJ is compagel5 members while the
Benelux Court of Justice is composed of 9 memiféis the case of the Court of Justice
of the European Communities, each member statirilsuged a seat on the bent® As

for the ICJ and the ITLOS, the members are compa$addependent judges elected

regardless of their nationality?

1%“Supra, note 8, Article 36.
1%5Supra, note 8, Article 40.

*Supra, note 11, Article 36(2).
19’Supra, note 9, Article 2, Annex VI

%statute of the Court of Justice of the Europearobnarticle 9.

1%%supra, note 8, Article 2; United Natiorike Statute of the International Tribunal for thew.of the Sea
10 December 1982; 1833 UNTS 397; Article 2 (2).

21



The selection of members of the international carttribunals is generally provided for
in the statute of the court or tribunal concernéle fifteen members of the ICJ are
elected by the General Assembly and Security Codiraon a list of qualified persons
drawn up by the national groups of the PermanenirtGaf Arbitration or by specially
appointed national groups in the case of the statabers that are not represented in the
Permanent Court of Arbitratiol’ On the other hand, the 21 members of the ITLOS are
elected by the parties to UNCLOS from among personsying the highest reputation
for fairness and integrity and of recognized corapet in the field of the law of the sea.

Judges will normally be elected for a renewablenjear ternt*
2.3 Other Pacific Methods of Settlement of International Disputes

Although the ICJ is the principal judicial organtbe United Nations, member states to
the Charter of the United Nations are not obligedstubmit their disputes to its
jurisdiction*4n its Chapter | (Purposes and Principles), ther@harovides that the
purposes of the United Nations are to “...bring abbyt peaceful means and in
conformity with the principles of justice and imeational law, adjustment or settlement
of international disputes or situations which mitgad to breach of peac&?® Further,
members are obliged to settle their internationgputes by peaceful means in such a
manner that international peace and security, asticg are not endangered. Chapter VI
of the Charter mandates states parties to any@igpuirst seek a solution through pacific

means of settlement. Such pacific means of settleroiedisputes include negotiation,

1%upra, note 8, Article 4.
supra, note 16, Article 4 (4).
112

Supra, note 8, Article 36.

13Supra, note 8, Article 1
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inquiry, mediation, conciliation, arbitration, juitl settlement, resort to regional

agencies or arrangements or other peaceful meanththparties may choob¥.

The process of negotiation is normally a preretgiis resort to other means of peaceful
settlement of disputes. The ICJ has laid emphasithe fact that “there is no need to
insist upon the fundamental character of negotiatisince, unlike other means of
settlement, negotiation leads to “direct and frignskttlement of ...disputes between

parties.*!°

On the hand, inquiry is normally resorted to intamges where there is a difference of
opinion on points of facts. The states concerneg agree to initiate an inquiry to

investigate a disputed issue of fact. Similarlygtest parties to a dispute may resort to
inquiry when other means of settlement have beeolved and there arises a need for

clarification of information to elucidate the fagjiving rise to the dispute.

As regards mediation, it involves third party invemtion with a view of reconciling the
claims of the contending parties. The third partyuld normally give his own proposal
aimed at a mutually acceptable compromise soluMediation may be initiated with the
object of preventing the rupture of pacific relagd'® The mediator is thus mandated to
reconcile the opposing claims and to appease tim@s of resentment which may have
arisen between the parties to a dispttét may thus be said that mediation is aimed at
achieving a provisional solution, such as bringatgput a cease-fire when fighting has

began.

Conciliation combines the elements of both inqaing mediation.

sSupra, note 8, Article 33.
5North Sea Continental Shelf (Federal Republic off@ay/Netherlands)1969) ICJ Rep. p 48.

1181907 Hague Convention for the Pacific Settlemerintgnational Disputes, 18 October 1907; 93 LNTS
342; Article 8.

hipid.,Article 4.
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The task of the conciliation commission shall beetacidate the questions in
dispute, to collect all necessary information byamgeof inquiry or otherwise, and
to endeavour to bring the parties to an agreemimhay, after the case has been
examined, inform the parties of the terms of set#iet which seem suitable to it,
and lay down the period within which they are tdkméheir decisiori®
In essence, the basic functions of conciliation tarenvestigate and clarify the facts in
dispute and to endeavour to bring parties togeithesrder to reach an agreement by
suggesting mutually acceptable solutions to theblpro. In the various multilateral
treaties establishing a conciliation commissiomyvfgions are made for the appointment

generally of an odd number of conciliatots.

A conciliation process may be set in motion eitggmutual consent of the states parties
to an international dispute relying upon a treatyarce between them, or in accordance
with the terms of an applicable treaty which eithstablishes a permanent conciliation
commission or the basis for constitution of an ad konciliation. Since conciliation

involves elements of fact-finding, it accordingblies upon techniques for gathering and

evaluating the facts giving rise to the disptite.

The history of modern arbitration is attributed ttoe 1794 Jay Treaty of Amity,
Commerce and Navigation between Britain and thetddnBtates whereby the states
agreed to settle, by an arbitration commissionjmdafor damages by British and
American nationals whose property had been takethéynew governmerit'The Jay
Treaty was negotiated by John Jay following tersibetween the United States and

Britain due to the location of British military pgsin the American territory and British

118 Revised Geneva General Act for the Pacific Seglenof International Disputes, 28 April 1949, 71
UNTS 101, Article 15.

"*Supra, note 23.
120ihid.
1211 J. Schlochauer, ‘Jay Treaty' 1(1982) EPIL p. 108.
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interference with the American trade and shippfiidhe Jay Treaty was ratified by both
countries by February 1796. However, France sawdhcation as a violation of its
own treaty of 1778 with the US hence leading toahavar. The commissions provided

for in the Jay Treaty gave an impetus to the ppilecof arbitration>

The object of international arbitration is the kettent of disputes between states by
judges chosen by the parties themselves and obatis of respect for la¥’ Recourse

to international arbitration normally implies thiéie parties submit to the award of the
tribunal, hence the results of arbitration are ligdupon the parties to the dispute.
Arbitration is, therefore, a compulsory means dcfpdte settlement due to its power to
render binding decisions like judicial settlement imternational courts. However,

structurally, arbitration differs from judicial sletment since arbitration is constituted by
mutual consent of the state parties to a speadsioude, while judicial settlement relies on

pre-constituted international courts or tribunals.

The 1899 Hague Convention for the Pacific Settldana#nDisputes provided for the
creation of the Permanent Court of Arbitration (ACAhel907 Hague Convention
revised the 1899 Convention, but maintained the RiLAhe facilitation of settlement of
disputes in instances in which diplomacy had faiked settle'”The PCA began
functioning in 1902 and is still in existence, buis neither a court nor a permanent
institution. It is rather a panel of 300 persor@rfrwhom states may select one or more

arbitrators in constituting a tribunal for the &&tient of a particular dispute.

12%ihid.
123ihid.

1241907 Hague Convention for the Pacific Settlemerintfnational Disputes, 18 October 1907; 93 LNTS
342; Article 37.

125 Rebecca M.M Wallace et ahternational Law,(7"edn Sweet & Maxwell, London 2009) 337.
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The PCA has been used severally in settlementspiuties and the recent example is the
case between the Government of Sudan and SudamgdePgberation Movement/Army

with regards to the territorial sovereignty ovee tiegion of Abyei*°

The Abyei area is
an area of South Sudan that had been transferreadfoinistration convenience to the
Northern Sudan in 1905. However, the exact bouadand size of the area were never
known nor did any maps exist. In the year 2001, plaeties agreed to establish
AbyeiBoundaries Commission to define and demarchte area transferred to the
North?” A report was completed and presented in July 2605,the Government of
Sudan was not happy with the report hence staleemstiged between the parties for three
years, marked by frequent clashes. On 22 July 20@8yarties concluded the Arbitration
Agreement between the Government of Sudan and RRelaples’ Liberation Movement
on Delimiting the Abyei are¥® Under the said agreement, the two parties agoessfar
their dispute for final and binding arbitration @ndhe Arbitration Agreement and the
Permanent Court of Arbitration. The main issue sttiech for determination by the
tribunal was whether the Abyei Boundaries Commisdiad exceeded its mandate in
defining and demarcating the Abyei area and, if & tribunal to give its own
demarcation. In its decision in July 2009, the Uindl demarcated the Abyei area in a
way that decreased considerably the demarcation thy Abyei Boundaries

Commission?°

Arbitration may consist of a group of individualgp@inted to form an arbitral tribunal.
In most treaties establishing an arbitration trdduran odd number of arbitrators is
usually provided. For instance, in the agreemetwden the United Kingdom and France
of 10 July 1975 regarding the establishment ofraitration tribunal for the resolution of

126Government of Sudan and Sudan’s People’s Liberaflomement/Army Aby¢iuly 22 2009); 40 ILM
983 (2001), Arbitration Award.

127 ipid.
128 ihid.
12%ihid.
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the Continental Shelf boundary disputes in the BhdgChannel, it provided for a court of
arbitration consisting of five members; one appmineach by France and the United

Kingdom and three neutral membéts.

Parties to a dispute submitted to an arbitral tdduare represented by agents whose
powers and appointment may be stipulated incttrapromis The agents of the parties to
the dispute file written pleadings which may beited to memorials and counter

memorialst3!

Article 33 of the Charter of the United Nationstdigesort to regional agencies or
arrangements as a pacific mode of settlement efnational disputes. Similarly, Article
52 of the Charter allows states of a region to wadte regional agreements to regulate

their relations with respect to the question ofgbtlement of disputes.

International practice shows that regional agenoiesrrangements have dealt with a
number of disputes, applying the relevant provision peaceful settlement contained in
their constituent instruments. For instance, witthe Organization of African Unity

(Africa Union), the Council of Ministers or the Assbly of Heads of State and

Government created ad hoc organs in their effavgatds the peaceful settlement of
disputes among African Stat€$.In the aftermath of the armed incident which tptdce

in October 1963 between Algeria and Morocco in emtion with disputed area of

Sahara, an ad hoc commission was established byahéds of State with the mandate to

examine the questions connected with the fronisgude and make recommendations for

130\www.un.ord/depts/los/doalos/digest_website_verpiti» (accessed 8 July 2015).

131 Article 5 of the 24 February 19%5mpromisbetween Greece and the United Kingdom in the
Ambatielos arbitration www.legal.un.org/riaa/cases/vol_XIl/83-153 amHbatepdf (last accessed 8
June 0215).

B2C.F David Meyers, ‘Intraregional conflict Managernbg the Organization of the African Unity’

international Organization, 28 (1974) 354.

27



its peaceful settlement® Through the recommendations of the ad hoc comarisshe

parties eventually settled the dispute amicably.
2.4 Conclusion

In looking at the impact of proliferation of intextional courts and tribunals, this research
found it pertinent to highlight other modes of gttent other than judicial means of
settlement. The international court and tribunalsunder judicial methods of settlement
of international dispute. The Charter of the Unitddtions does not only provide for
judicial settlement but also for pacific methodssettlement like negotiations, inquiry

and mediation.

133piq.
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CHAPTER 3

THE INTERNATIONAL COURT OF JUSTICE VISAVISOTHER
INTERNATIONAL COURTSAND TRIBUNALS

3.1 Introduction

This chapter seeks to compare the organizationjuaisdliction of the International Court
of Justice (“the ICJ” or “the Courti)s a visother international courts and tribunals. As
regards the other international courts and tribginahe chapter focuses on the
International Tribunal for the Law of the Sea (“I0B”), the World Trade Organization
Dispute Settlement System, the International Cefdre Settlement of Investment
Disputes (“ICSID”), the International Criminal Tdbal for the Former Yugoslavia
(ICTY) and the European Court of Human Rights (EGHRhe reasons for narrowing to
the said institutions vary. First, is the time @actwhereby it would not be practical to
analyze all existing international courts and tnals in the world.A second criterion is
based on the jurisdictiaatione personadefore the said institutions. It was important to
highlight the courts which have jurisdictions owtates parties as well as individuals.
The choice of the ICTY and ECHR was also informgdhe fact that most writers tend
to use cases decided before the said courts to shkasting “conflicting” jurisdiction
with the ICJ pas expounded later in Chapter 4.

3.2 Thelnternational Court of Justice

3.21 Organization

The International Court of Justice is composed iftédn members who are elected
regardless of their nationality, from persons @hhmoral character and who possess the
qualifications required in their respective cowsdrfor appointment to the highest judicial

offices®*

13%United NationsStatute of the International Court of Justid® April 1946; 1 UNTS XVI; Article 2.
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The members of the Court are elected by the Gedasembly and Security Council
from a list of qualified persons drawn up by theiorel groups of the Permanent Court
of Arbitration or by specially appointed nationabgps in the case of the state members

that are not represented in the Permanent Codthifration

The members of the Court are elected for nine yaatsmay be re-electédf With a

view to the speedy dispatch of business, the Cwsurhandated to form annually a
Chamber composed of five judg€.Such a Chamber may hear and determine cases by
summary procedure.

The Court has power to frame rules for carrying isitfunctions**3n exercising this
power, the Rules of the Court, which govern itscpaure and operations were adopted in
1946 and later revised in 1972, 1978, 2000 an®052

3.2.2 Jurisdiction

3.2.3 Jurisdiction in Contentious Cases

In the exercise of its judicial function as thengipal judicial organ, the ICJ has the
power to interpret the UN Chartef In interpreting the UN Charter, the ICJ is notyonl
entitled to give advisory opinions at the requéghe General AssembR/? but may also

interpret the UN Charter in contentions cases betwstates parties to a dispute. All

members of the United Nations are, ipso facto,igmrto the Statute of the I1CY.

33bid., Article 4.

3%bid., Article 13.

Yipid., Article 29.

*ibid, Article 30.

13%Conditions of Admissiof1948) ICJ Reports 57.

14%nited NationsCharter of the United Nation€4 October 1945; 1 UNTS XVI; Article 96 (1).

14hpid. Article 93 (1).
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However, a state which is not a member of the dritations may become a party to the
Statute of the ICJ on conditions to be determimedach case by the General Assembly

upon recommendation by the Security Coul{€il.
3.2.3.1 Special Agreement

The jurisdictional link established by states metin their exercise of the sovereignty is
the basis of the ICJ’s jurisdiction. States part@es dispute may express recognition of
the jurisdiction by way of special agreemetcorpromi$ conferring jurisdiction to the
Court**® In the Special Agreement of 23 May 1976 concerrirgDelimitation of the
Continental Shelf(Libya/Malta), the Government of the Republic ofaltd and the
Government of the Libyan Arab Republic agreed teeheecourse to the International
Court of Justicé®*

The jurisdiction of the Court is, thus, foundedtbe basis of the consent of the parties.
Such consent may be express or implied. InGbgu Channel Casehe Court inferred
consent from the unilateral application of the miiéfi state (the United Kingdom)
coupled with subsequent letters from the otheryparvolved (Albania) intimating
acceptance of the Court’s jurisdictibfi.In the said case, two British destroyers struck
mines in Albanian territorial waters in the Corfbdhnel. The explosions caused damage
to the vessels and loss of life. Holding that #sponsibility of the Albanian Government
was involved, the Government of the United Kingddimljowing upon diplomatic
correspondence with Tirana, submitted the matteth& Security Council. That body
invited Albania, which was not a Member of the @ditNations, to participate in the

discussion, on condition that she accepted allothlgyations of a Member in a similar

14%bid, Article 93 (2).
13Supra, note 1, Article 36.
144Case Concerning the Continental Shelf (Ligbyan Alaimahirya/Malt (1984) ICJ Rep 1.

145Corfu Channel Cas@Preliminary Objection) (1948) ICJ Rep 15.
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case. Albania accepted and the Security Counciptadoa resolution recommending the
Governments concerned immediately to refer theutéespo the ICJ in accordance with
the provision of the Statute. The Government ofuimted Kingdom then addressed an
application to the Court asking for a decisiontte éffect that the Albanian Government
was internationally responsible for the consequertfethe incidents referred to above
and that it must make reparation or pay compensa@mn the other hand, the Albanian
Government deposited with the registry of the Cautétter in which it expressed the
opinion that the application of the United Kingdomas not in conformity with the

Security Council's recommendation, because th&utienh of proceedings by unilateral

application was not justified by the Charter, b tBtatute or by general international
law. The Court held that Albania had voluntarilypmitted to the jurisdiction of the

Court through its correspondence to the Court.

However, the question as to whether a party hagha to appear before the Court does
not depend on consent, but is an issue which thertGtself must inquire into and
determine prior to any objections to jurisdictiamaadmissibility**° The Court has laid
emphasis on the fact that the existence of jurigaids a question of law and dependent
upon the intention of the partié¥.

3.2.3.2 Compromisory Clauses

Parties may also submit to the Court’s jurisdicttbrough compromisory clauses in a
treaty or conventioh*® For instance, under the General Act for the Pa@gttlement of

International Disputes, all legal disputes are scibfo compulsory adjudication by the

149_egality of Use of Force (Serbia and Montenegrimited Kingdom)1954) ICJ Rep 19.
47case concerning Border and Transborder Armed Astidticaragua v. Honduras(1988) ICJ Rep 69.

148supra, note 1, Article 36(1).
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Court, unless the parties agree to submit them rhitration or reconciliatiori*®
Similarly, the Vienna Convention on the Law of Tiiea of 23 May 1968° confers
jurisdiction to the ICJ for disputes concerning #pgplication or interpretation of articles
53 and 64 relating to conflicts of treaties wjils cogensunless they are submitted to an

ad hoc arbitration by common agreement of the gmrti
3.2.3.3 Optional Clause

Under Article 36 paragraph 2 of the Statute of D&, states parties have the option of
making a declaration by which they accept in adeathe jurisdiction of the ICJ. Such
declaration relate to “all legal disputes concegnfa) the interpretation of a treaty; (b)
any question of international law; (c) the exiseeraf any fact which, if established,
would constitute a breach of an international ailan; (d) the nature or extent of the

reparation to be made for the breach of an intemnak obligation.”

However, states are bound by such a declarationwith respect to states which have
made a similar declaration. The declaration so madg be unconditional or on

condition of reciprocity on the part of severalabher states, or for a certain time. Most
declarations contain reservations and the ICJisdigtion is restricted to those disputes
that states have not excluded from its jurisdicti®uch reservations mostly exclude
disputes for which another peaceful means is peaidisputes which arose before a
specific date, or which relate to a situation ptiorthat date and disputes which arose

during or because of hostilities or which aroseveen certain states, among others.

3.2.4 Incidental Jurisdiction

149General Act for the Pacific Settlement of Interomél Disputes, 28 April 1949; 71 LNTS 101; Articles
and 17.

%0United NationsyVienna Convention on the Law of Treafi28 May 19691; 155 UNTS 331; Article 1.
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The ICJ may be called upon to exercise incidentaisgiction over preliminary
objections, applications to intervettd,and applications for interim measurésSuch

jurisdiction is independent of the main proceedings
3.2.4.1 Preliminary Objection

A state party to a case before the ICJ may chatlahg jurisdiction of the Court by
raising a preliminary objectiol?® The filing of a preliminary objection usually sasyls
the proceedings on the merits and gives rise tegaddent proceedings. The Court may

uphold or reject a preliminary objection.
3.2.4.2 Third-Party I ntervention

A state which considers that it has an interest igal nature which may be affected by
the decision in the case may submit a request & Qourt for permission to
intervene!>'A state which is party to a convention, the corettom of which is before the
Court, but is not a party to the main proceediragsthe right to interveng?

For the first time in the history of the ICJ, th@ut granted permission in th@ase
Concerning the Land, Island and Maritime Fronti€El Salvador/Hondurasj®The
parties to the case had requested the Court tmiti¢hie frontier line between them and
determine the legal situation of the islands anditimee spaces. Nicaragua then filed a

request for permission to intervene in the proaegsli The Court held unanimously that

5lSupra, note 1, Article 62.

*3bid, Article 41.

>3Rules of the Court of the International Court oétite, 14 April 1978; Article 79
1%4Supra, note 1, Article 62.

1%5Supra, note 1, Article 63.

®and, Island and maritime Frontier Disputgl Salvador/Honduras(1990) ICJ Rep 133.
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Nicaragua had demonstrated a basis of jurisdicsote the competence of the Court is
not founded upon the consent of the parties in féwy parties to the Court's
Statute™’It was also held that Nicaragua had demonstrateidtarest of a legal nature

which may be affected by part of the judgment anrtferits in the case.

Similarly, in Cameroon v. Nigeriathe Court stated that it followed from the jucili
nature and purpose of intervention that the extsteof a valid link of jurisdiction
between the intended intervener and the partiesnaa requirement for the success of
the applicatiort®®in the case, Equatorial Guinea filed an applicafionpermission to
intervene. It stated that the purpose of the imetion was to inform the Court of
Equatorial Guinea’s legal rights and interestshed they remain unaffected as the Court
addressed the question of the maritime boundarywemt Cameroon and Nigeria. In
support of the reason, Equatorial Guinea arguet dha of the claims presented by
Cameroon ignored the legal rights of Equatorialr@aiby disregarding the median line.
It avered that the general maritime area wherenteeests of Equatorial Guinea, Nigeria
and Cameroon come together is an area of oil asdegaloration and a judgment
extending the boundary between Cameroon and Nigeoald ignore Equatorial
Guinea’s right to explore and exploit oil and gdfie Court unanimously allowed
Equatorial Guinea to intervene in the case in tlemer and purposes set out in its

application®*®

In theIndonesia/Malaysia Caséhe Court concluded that the “interest of a lagsure”
referred not only to the dispositive, or the opgmparagraphs, of the judgment but also

to the reasons constituting the necessary stejts ¥oIn deciding whether to permit an

Yibid.
1%8Cameroon v. Nigeria)Permission to intervene by Equitorial Guinea Inéging) (1999) ICJ Rep 1034.

%9 and, Island and Maritime Frontier Disput&l Salvador/Honduras]Permission to Intervene by
Nicaragua Intervening)(1990) ICJ Rep 92.

%%ndonesia/MalaysiaRermission to Intervene by Philippines)(2001) I@pB75.
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intervention, the Court had to decide, in relationall the circumstances of the case,
whether the legal claims which the proposed inteing state had outlined might indeed
be affected by the decision in the case betweepadltees. The state seeking to intervene
must demonstrate convincingly what it asserts ahdrevthe state relies on an interest of
a legal nature other than in the subject mattethefcase itself, it bears the burden of
showing with a particular clarity the existencetloé interest of a legal nature which it

claims to havé®:
3.2.4.3 Interim Measures

The ICJ has power to indicate, if it considers tleatumstances so require, any
provisional measures which ought to be taken tseme the respective rights of either
party!®? A request for interim measure is given priorityheT Court will indicate
provisional measures if there is urgency in theseghat action prejudicial to the rights of
either party is likely to be taken before a finatibion is givert®® Such interim measures
would require parties not to take any action thayraggravate the tension between the
parties or increase the difficulty of resolving splite’®® In dealing with provisional
measures, the Court has to be satisfied that a lgagid for exercise of its jurisdiction has
been established. The provisional measures indidageghe Court are binding since the
power of the Court is based on necessity and tegsafd and to avoid prejudice to the
rights of the parties as determined by the findgment:®® The Court has categorically

declared that:

1%1ibid.

%2Supra, note 1, Article 41.

183passage through the Great Belt, Finland v. Denn{ag91) ICJ Rep. 91.
8“Diplomatic and Consular Staff in Tehrh980) ICJ Rep. 3.

1859 agrand (Germany v. United Stat¢8p01) ICJ Rep 466.
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The context in which article 41 has to be seeniwithe Statute is to prevent the
Court from being hampered in the exercise of itefions because the respective
rights of the parties to a dispute before the Cawet not preserved. It follows

from the object and purpose of the Statute, as ageffom the terms of article 41

when read in its context, that the power to ingigatovisional measures entails
that such measures should be binding, in as mudheapower in question is

based on the necessity, when the circumstancedocal, to safeguard, and to

avoid prejudice to, the right of the parties aedetned by the final judgment of

the Court. The contention that provisional measumegcated under article 41

might not be binding would be contrary to the obgud purpose of the articté®

3.25 Advisory Opinion

In addition to its function of settling internati@ndisputes, the ICJ has power to give
advisory opinions on any legal questih.The advisory opinion is advisory in nature
and not determinative. According to the Charteg, Beneral Assembly and the Security
Council may request the ICJ to give an advisonniopi on any legal questidf In

addition, other organs of the UN and specializeénags, when authorized by the
General Assembly, may also request advisory opiointhe ICJ on legal questions

touching on their activities®®

Advisory opinions are not binding in nature, bue aelied upon and cited as legal
authority. In the United Nations, it is customany the requesting organ to vote on
whether to accept the opinion and some interndtiageeements provide that advisory
opinion, requested by an organization is bindingtlo& organization and the member
states.’

168 1pid.

%7Supra, note 1, Article 65.

%8supra, note 1, Article 96 (1).

1%%Supra, note 1, Article 96 (2).

10R. Ago, ‘Binding Advisory Opinions of the Interiiatal Court of Justice’ (1991) Am. J. Int’l L. 439.
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According to the carelia principle, an advisoryropn will not be given by the Court
when in effect it would be tantamount to givingeciion on a dispute between parties,
one of whom refuses to participate in the procegsdiff However, in thNamibia Case
the Court found that there was no dispute pendetgéen states and the carelia principle
could not therefore applyThe Court has emphasized that its advisory opinimes

given to the requesting organ, not to the states flaat they are not legally binding’

There are three roles of advisory opinions. Firsly advisory opinion of the Court has
been used as a means of securing an authoritateietation of the Charter provisions
or of the provisions of the constitutional docunseaf the specialized agenci€$.For
instance, such usage was manifested in advisonyiam® given inAdmissions and
Competence CaséSIn the advisory opinion, the General assembly sbuite
interpretation of the court of Article 4 of the Gtea of the United Nations touching on
the question of admission of a state to membershtpe United Nations. On a vote of
nine to six, the ICJ advised that the conditiortsosg at Article 4 of the Charter of the

UN are exhaustive and are not merely stated byofiayformation or examplé&’®

Advisory opinion has also been used to secure gusldor various organs in carrying
out their functions! For instance, in thReservations® andReparations cases. In the

"*The Eastern Carelia Cas€1923) P.C.1.J Ser. B No. 5.

"2Namibia Cas€1971) ICJ Rep 30.

peace Treaties Cas¢$950) ICJ Rep 56.

179D .W. Bowett, The Law of International Institutior@edn, Stevens & Sons 1982) 280.
17°*Admissions and Competence Caeé8) ICJ Rep 57.

Yéipid.

""Supra, note 39.

"8 Reservations to the Convention on the PreventishRumishment of the Crime of Genogi@ldvisory
Opinion) (1951) ICJ Rep 15.
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Reservations case¢he General Assembly requested the ICJ for itdsady opinion on
the question concerning reservations to the Comwenbn the Prevention and
Punishment of the Crime of Genocide. The questias whether a state raifying the
Convention subject to a reservation would be regmréis being a party to the
Convention. By a vote of seven to five, the ICJnepl that a state which has mad and
maintained a reservation which has been objectdy tmne or more of the parties to the
Convention but not by others, can be regarded g lzeparty to the Convention if the
reservation is compatible with the object and paepof the Convention; otherwise, that

state cannot be regarded as being a party to theeBton**°

On the other hand, in thReparations casethe question concerning reparation for
injuries suffered in the service of the United Mat was referred to the ICJ by the
General Assembly. The Court was called upon to g&zepnion on whether the United
nations, as an Organization, had the capacity itgglan international claim against the
responsible government with a view of obtaining teparation due in respect of the
damage caused to the United Nations and to themnvimt persons entitled through him.
The court unanimously agreed that the United Natiaas an organization, has the
capacity to bring an international claim whethemnot the responsible state is a member
of the United Nation®*

Thirdly, an advisory opinion has been used as ansef introducing a form of recourse
from judgments of administrative tribunafé.In the application for review of Judgment
No. 158 of the UNAT, the ICJ re-affirmed that ediyalvas satisfied by the opportunity

1"Reparation for Injuries Suffered in the Servicéhef United NationgAdvisory Opinion) (1949) (ICJ)
Rep. 174.

180 Supra, note 45.
*1Supra, note 47.

182 jhid.
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to submit written statements and it upheld the foegt of the UN Administrative

Tribunal®3

3.3 Other International Courtsand Tribunals

Although the ICJ has been established as the pehgudicial organ of the United
Nations, its jurisdiction is based strictly on tiederral of disputes by the states partfés.
The states parties to the Statute of the ICJ arelriged to refer international disputes to
the ICJ, but rather have the option of making steferencé® The Charter reserves
states’ sovereignty through the creation of othidunals and court€® States parties
have exercised their right under the Charter aedted several international courts and

tribunals with specialized jurisdictions.

Among the various international courts with speee jurisdiction, the most impressive
development has been establishment of courts atedavith human rights, such as, the
European Court of Justice, the European Court ah&tuRights, the African Court of
Human Rights, and the Inter-American Court of HurRaghts.

Another example of an international court with spkzxed jurisdiction is the

International Tribunal for the Law of the Sea (“tH.OS”) and its Sea-Bed Disputes
Chamber (SBDC). The establishment of the ITLOS waeflection of the preference
which many states had for a special tribunal todkamlisputes arising out of the UN

Convention on the Law of the Sea.

The World Trade Organization establishes its owspulie settlement mechanism. The

system exists to deal with disputes concerned traite agreements.

183application for Review of Judgment No. 158 of tieAtiministrative Tribuna{1973) ICJ Rep 167.
184Supra, note 1, Article 36.

185 ipid.

188Supra, note 6, Article 95.
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On the other hand, the International Centre fortl&aent of Investment Disputes
(ICSID) aims at fostering private foreign investrhday providing a mechanism for

settlement of investment disputes.

Another category includes tribunals which deal witternational crimes, such as of war
crimes, genocide, and crimes against humanity. Swchits and tribunals include the
International Criminal Tribunal for the former Yuwslavial®’ the International Criminal
Tribunal of Rwanda® and the International Criminal CodffThis paper will focus on
courts and tribunals which have jurisdiction toedetine civil disputes between states
rather than individuals facing criminal chargeshair individual capacity. The paper will
also look at the European Court of Human Rightsvels as the International Criminal
Tribunal for the former Yugoslavia. The latter tamurts are important in this research as
their decisions have been compared by the decisfothe ICJ by most critics of

proliferation.
3.3.1 Thelnternational Tribunal for the Law of the Sea (ITLOS)

The International Tribunal for the Law of the s€BLOS) is a permanent international
judicial body established by the 1982 UN Convention the Law of the Sea
(UNCLOS)*° It became operational in 1996 and is based in Hag)tGermany. The
parties to UNCLOS may elect, upon ratification, ooe more dispute settlement
mechanism from the four procedures provided unddicla 287 of the UNCLOS
namely, ICJ, ITLOS, general arbitration or speaiditration. ITLOS is to decide cases

in accordance with the substantive provisions of AU®S and other rules of

187Statute of the International Criminal Tribunal fhe Former Yugoslavia, 25 May 1993; UN.S/RES/827.
188statute of the International Criminal Tribunal of/@da, 8 November 1994; UN.S.RES/955.
18%Statute of the International Criminal Court, 20yJ1998; 2187 UNTS 90.

®United Nations Convention on the Law of the SeaD&8ember 1982; 1833 UNTS 2; Annex VI.
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international law not incompatible with the Comient'®* Like the ICJ, if parties agree,

ITLOS can decide a casa aequoet bont?

ITLOS is composed of 21 judges who are electechbyptrties to UNCLOS from among
persons enjoying the highest reputation for fasnasd integrity and of recognized
competence in the field of the law of the sea. dsdgill normally be elected for a
renewable nine-year terfTLOS will hear cases in plenary (a quorum of ldges is
required) but it may form special chambers for ihgphwith particular categories of
disputes:® The Tribunal has established a Chamber for Fighdbisputes, a Chamber
for Marine Environment Disputes and a Summary Rfoge Chambet?The jurisdiction
extends to state parties to the UNCL8%SANy two state parties may agree ad hoc or
through general declarations of acceptance underea87 to refer to ITLOS any

dispute over the interpretation or application &fCLOS®’

ITLOS enjoys compulsory jurisdiction over all stagarties to UNCLOS in three areas.
Firstly, in cases involving requests for prompeese of vessels and crews, ITLOS will
exercise jurisdiction over any two state parti€she parties to the dispute fail to agree
upon an alternative foruf?® An application for prompt release of vessel camiaele by

the flag state of the detained vessel or on italheSecondly, in disputes which are to be

Ybid., Article 293 (1).
192bid.,Article 293 (2).

1935tatute to the International Tribunal for the Lafthe Sea, 10 December 1982; 1833 UNTS 2; Article 4
(4).

99bid.,Article (15) (1).

9bid., Article 15 (3).

19%supra, note 56, Article 20 (1).
19’Supra, note 53, Article 287 (1).

199 pid., Article 92.
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referred to an arbitral tribunal, ITLOS has compuysjurisdiction to hear requests for
provisional measures, if the parties fail to agupen an alternative forumi°Thirdly,
ITLOS or SBDC exercises compulsory jurisdiction iogea-bed area related disputes
between states parties to UNCL&S.

The SBDC's jurisdiction is wider and, unlike ICktends also to private persons. Its
jurisdiction includes disputes between states @arto UNCLOS, between a state party
and the International Sea-Bed Authority, betweemtigm to a contract governing

activities in the sea bed area, and between ttgiyt and prospective contractdfs.

ITLOS jurisdiction generally extends to all dispiteoncerning the interpretation and
application of UNCLOS% However, certain disputes involving the rights and
obligations of coastal states are excluded, inalgdiisputes involving the rights and
obligations of a coastal state pertaining to masoeentific research in the exclusive
economic zone or continental shelf, and fisherigpudes involving the sovereign rights
of the coastal states over the living resourceshefexclusive economic zoA&Such
disputes are dealt with by the national courtshef €oastal States affected. Parties may
also, upon ratification of UNCLOS, submit a declema excluding from compulsory

jurisdiction certain other categories of dispuf¥s.

3.3.1.1 Istherea Conflict of Jurisdiction between the |CJ and ITLOS?

19%Supra, note 53, Article 290 (5).
%hid. Article 288 (2).

“bid., Article 187.

23bid., Article 288.

“3pid., Article 297.

2%hid., Article 297 and 298.
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It has been argued that the jurisdiction of both tBJ and the International Tribunal for
the Law of the Sea (“ITLOS”) conflict since theytbeencompass cases concerning the
interpretation or application of the 1982 UnitedtiNias Convention on the Law of the
Sea?® However, the supposed conflict between the ICJIZL®S is more theoretical

than practical since the submission of the same twathe ICJ and ITLOS is not possible.

When a case is submitted by notification of a sdemgreement, the parties will inform
either the ICJ or the ITLOS. The potential juri¢in of the body to which the case has
not been submitted becomes irrelevant.

When a case is submitted by application, one caukbine the possibility of forum
shopping in the sense that the applicant choosesfatum it prefers. However, in

practice, this is not the case since the Convemtienludes forum shoppirfg®

In the relationship between the ICJ and the ITL®S,acceptance of jurisdiction of the
ICJ under the Optional Clause can be consideredhas“agreement” under the
Conventiort®’ However, the jurisdictional priority given to th€J over the ITLOS as
between states that have accepted the optionaeckapplies to all cases of compulsory
jurisdiction of the ITLOS provided for in Part XVSéttlement of Disputes) the
Convention. The fear of conflict of jurisdiction theeen the ICJ and the ITLOS is
therefore unfounded.

3.3.2 World Trade Organization Dispute Settlement System

In 1994, the World trade Organization (WTO) membageeed on the Understanding on
Rules and Procedures Governing the Settlement spubes or Dispute Settlement

2%Tyllio Treves, ‘Conflicts Between the Internatioalbunal for the Law of the Sea and the Internzlo

Court of Justice’ <www.pict-picti.org/publicatiofdCT _articles/JILP/Treves.pdf> (accessed 22 August
2015).

*%Supra, note 40.
*ibid.
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Understanding (DSWY”® Pursuant to the rules in the DSU, member statesngage in
consultations to resolve trade disputes pertainioga covered agreement or if
unsuccessful, have a WTO panel hear the @s&he operation of WTO dispute
settlement process involves the parties and thantigs to a case and may also involve
the DSB panels, the appellate body, the WTO Seatagtarbitrators, independent experts

and several specialized institutidt8.

The jurisdiction of the WTO dispute settlement egstis compulsory, whereby a
responding state has, as a matter of law, no chbigeto accept the jurisdiction when a
complaint is brought against4t- Just like the ICJ, only states can be partiesdispute

before the WTO dispute settlement system. Howeaess is limited to WTO member

states only*?

If a member state considers that a measure adbgtadother member state has deprived
it of a benefit accruing to it under one of the ewd agreements, it may call for
consultations with the other member stafelf consultations fail to resolve the dispute
within 60 days after receipt of the request for idtations, the complainant state may

request the establishment of a patiél.

2%pgreement Establishing the World Trade Organizatk®94; 1867 UNTS 154; Annex 2.
20%bid.
*%bid., Annex 2, Article 1.

2! peter Van den Bossche, ‘Use of the WTO Disput#eBeent System by LDCs and LICs’ [2013] Trapca
1 <www.trapca.org/documents/trapca_DSS_paper_2fitgarcessed 8 July 2015).

*ibid.
2Andreas F Lowenfeldnternational Economic La2"%dn OUP 2008), 153.
*Supra, note 65, Article 4 (7).
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It is not possible for the respondent state to gnéwr delay the establishment of a Panel
unless the DSB, bgonsensusdecides otherwisg” The panel, normally consisting of
three members appointeatl hoc by the Secretariat, sits to receive written andl or
submissions of the parties, on the basis of whidls expected to make findings and
conclusions for presentation to the D88The proceedings are confidential, and even
when private parties are directly concerned, they reot permitted to attend or make

submissions separate from those of the state istigné’

The final version of the panel's report is disttdulifirst to the parties; two weeks later it
is circulated to all the members of the WT®In sharp contrast with other systems, the
report is required to be adopted at a meeting@DBB within 60 days of its circulation,
unless the DSB by consensus decides not to adepteffort or a party to the dispute

gives notice of its intention to app&al.

A party may appeal a panel report to the standipgeNate Body, but only on issues of
law and legal interpretations developed by the p#Ad€ach appeal is heard by three
members of the permanent seven-member Appellatey Baed up by the Dispute
Settlement Body and broadly representing the rafig&TO membership>* Members of
the Appellate Body have four-year terms. They mhestindividuals with recognized

standing in the field of law and international adot affiliated with any governmefft

“bid., Annex 2, Article 6.1.

*'®ibid., Annex 2, Article 12 (7).

#’Sypra, note 69.

*®Supra, note 65, Annex 2, Article 16 (1).
*Yibid., Annex 2, article 16 (4).

*2%ibid., Annex 2, Article 17 (6).

*?!ibid., Annex 2, Article 17 (2).

*%ibid., Annex 2, Article 17 (3).
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The Appellate Body may uphold, modify or reverse thanel's legal findings and
conclusions. Normally appeals should not last miven 60 days, with an absolute
maximum of 90 day&?® The possibility for appeal makes the WTO dispusotution
system unique among the judicial processes of thsgettlement in generaublic

international lawf?*

3.3.3 Thelnternational Centrefor Settlement of Investment Disputes (ICSID)

The International Centre for Settlement of InvesitriBisputes (ICSID) was established
by the Convention on the Settlement of Investmeanpiites between states and nationals
of other states, sponsored by the World Bank amered into force in 1966 -Unlike the
ICJ, the private investor individual is directlyparty to the dispute with a state litigating

on the international plarfé®

ICSID does not itself settle disputes but rathemiiaans separate panels of conciliators
and arbitrators who are nominated by the contrggbarties and settlement is made by

the said conciliators and arbitrators acting irirthersonal capacit§?’

As is with the ICJ, consent is the basis of thesgliction and the said consent must be in

writing,though it can be expressed in a contradnaa compromise concluded after the

223 Article 17 of the Dipute Settlement Understanding

**Marion Panizzon, ‘Good Faith in the Jurisprudenfcéne WTO; the Protection of Legitimate

Expectations, Good Faith Interpretation and FagpDie Settlement’ [2006] HPL
396<www.hartpub.co.uk/aspx?ISBN=9781841136202>¢ssxd 8 July 2015).

22nternational Convention on the Settlement of Itwest Disputes, 18 March 1965; 575 UNTS 159;
Article 17.

228hid, Article 27.
22%ihid.
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dispute has arisen or even separate submissiaife tBentré®Once consent has been
229

given by both parties, it may not be withdrawn atatally:
The parties are the state, on one hand, and that@rinvestor, on the other hand. The
private investor must be a national of another remting state and can be an individual

or a corporate entit§/°

The process of settlement is initiated by a reqfikst with the Secretary General who
registers the request unless he finds it to be festly outside the jurisdiction of the
Centre?®* The request would normally indicate whether caatiin or arbitration is

required. In either event, the parties are fresdiect the Conciliation Commission or
Arbitration Tribunal and they are not confined tboosing persons from the two

Panels?

Once constituted, the Commission or Tribunal wiltaanatically apply Rules of the
Centre, unless the parties have agreed to othes?fiThe Conciliation Commission will
clarify the issues and attempt to bring about aregent, though its recommendations
are not binding on the parties. On the other hamel, Arbitration Tribunal produces a
binding award. It applies rules of law as may besad between parties or the law of
contracting states and any applicable rules ofriational law?**Consequently, just like

the ICJ, ICSID proceedings are self-contained. Wnile standard procedure for the

“28hid., Article 25.

2 ibid.

Z%bid., Article 25 (2).

**libid., Article 36(3).

25ypra, note 29, 284.
***supra, note 84, Article 36(2).

ibid., Article 44.
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appointment of arbitrators, each party appoints anitrator and the third is appointed

by the agreement of the partf&s.

The ICSID Convention offers only a procedure fottlement, but as for substantive
rules, the Convention directs tribunals primardydecide in accordance with any choice
of law made by the partié€® In the absence of an agreement on applicable tlasv,
Tribunal may apply the law of the host state ardrimational law’*’

ICSID awards are not subject to setting aside gragher form of scrutiny by domestic
courts. ICSID has its own self-contained systemrésiew of its award$®® The awards
are final and binding upon the partf@The award must be enforced in the territory of

the Contracting States as if it were a final judgt a court of the Stafé®

Parties to a dispute may refer to the ICJ any déspagarding the interpretation or
application of the Conventioft' However, such a reference does not allow the dCikt
used to challenge the validity of an award or tippeal to ad hoc committee for

nullification of an award*?

3.3.4 Thelnternational Criminal Tribunal for the Former Yugoslavia (ICTY)

**ibid., Article 37.

>%ibid., Article 42 (1).

*7ibid., Article 42 (1).

**%ibid., Article 52.

**ibid.

#4%bid., Article 53.

*libid., Article 64.

24Report of the Executive Directors, Doc. LCSID/2,n&x (1966).
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The international Criminal Tribunal for the Forméagoslavia (ICTY) was established
by the Security Council through resolution 827 a®aforcement measuf&The ICTY

is an ad hoc international criminal tribunal thadswstashed to prosecute persons
responsible for serious violations of internatiomalmanitarian law committed in the
territory of the former Social Federal Republic ¥ugoslavia after January 1,
1991%*The tribunal has power to prosecute individual pesswho commit grave
breaches of the Geneva Conventions of August 12 d®4iolate the laws or customs of

wars or commits genocide or crimes against humafity

Unlike the ICJ and ITLOS, the tribunal has jurisitin over natural persorf8® The
prosecution of cases before the tribunal is thpaesibility of an independent prosecutor,
who investigates all matter falling within the jrliction of the ICTY?*” The prosecutor
is appointed the Security Council on nominatiortts Secretary GenerafThe tribunal
comprises of fourteen permanent judges who areiajgobby the General Assembly

from a list submitted by the Security Courféil The tribunal also has judges ad litéth.

3.3.5 TheEuropean Court of Human Rights (ECHR)

*UNSC Res 827 (25 May 1993) UN Doc S/RES/827.

***UN Security CouncilStatute of the International Criminal tribunal fre Former Yugoslavj®5 May

1993; Article 1.

***ibid, Articles 2, 3, 4 and 5.
**% ibid, Article 6.

247ibid, Article 16.

248 ibid.

24%ihid, Article 13 bis.

5Y%id, artcle 13 ter.
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The European Court of Human Rights is a regionampeent court with power to
monitor compliance of European states with theitigaltions under the European
Convention on Human Right8" Unlike the ICJ and ITLOS, the ECHR has jurisdistio
over individuals. The Court deals with complaintg $tate parties and individuals

concerning the protection of human rigfs.

The European Court for Human Rights is composedilbfime judges and divided into
four sections. Dependent on the significance ofcédmee, the Grand Chamber (consisting
of 17 judges), the Chamber (consisting of 7 judgesghe Commission (consisting of 3
judges) will decide. The Additional Protocol No. Iso instituted single judge
formations which can definitely disallow individuabmplaints that are self-evidently
invalid, and shall in this way help to take the gsuge off the Court. At present, the
European Court for Human Rights consists of 47 @sdgequivalent to the number of
signatory parties. They are elected by the Paridang Assembly of the Council of
Europe from a list of three candidates presentedhleyrespective country. But, the

elected judges are independent and do not reprasenintry.
3.4 Conclusion

Besides the ICJ, the ITLOS, WTO dispute settlensgatem and the ICSID are just but a
few of the existing international courts and triblsn These courts normally have
specialized jurisdictions such as the ITLOS spécialthe law of the sea while the ICSD
deals with international investment disputes. @®@a bther hand, other international
Courts have jurisdiction over individual partieisuas the European Court of Human
Right and the International Criminal Tribunal fdretformer Yugoslavia. The Court’s
jurisdiction over individuals is a departure fronmet traditional jurisdiction of

international courts such as the ICJ whose jurigzhds limited to state parties.

*!Convention for the Protection of Human Rights aneeBloms (European Convention on Human Rights,

as amended) [1950] ETS 5, as amended [1994] ETS 155

22ihid, Article 33.
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CHAPTER 4

IMPLICATIONS OF PROLIFERATION OF INTERNATIONAL COURTSAND
TRIBUNALSFOR THE DEVELOPMENT OF INTERNATIONAL LAW

4.1 Introduction

The creation of the International Court of Justitthe 1CJ”) as the principal judicial
organ of the United Nations and the reservationstates’ sovereignty through the
creation of other tribunals and courts gives risestistence of a parallel legal systé&th.
State parties have exercised this right and crea®etral international courts and
tribunals with specialized jurisdictions.

Most critics againstmultiplication of internationaourts and tribunals argue that
proliferation poses a threat to the developmennt@inational law. Problems cited range
from the overlap of jurisdiction between the judlcinstitutions to fragmentation of
international law. It is also argued that the la¢kierarchical relationship between the
various international courts and tribunals hinddrs growth of the jurisprudence of

international law.

This chapterwill look at the merits, demerits adnpromise position of proliferation of
international courts and tribunals. In looking he tmerits, demerits and compromise
position, the chapter will use three parametergsdiction, state sovereignty and the
horizontal and decentralized nature of internafitana.

4.2 Isthe Jurisdiction of the |CJ Compulsory?

The first international court was the Permanentr€olinternational Justice (“the PCI1J”)

which was established by the Covenant of the LeaiNations®> It was succeeded by

23United NationsCharter of the United Nation24 October 1945, 1 UNTS XVI, Article 95.

%4 eague of Nationsovenant of the League of Natio@8, April 1919; [1920] ATS 1, Article 14.
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the International Court of Justice (“the 1CJ”) i84b as “the principal judicial organ of
the United Nations?*® Under the Statute of the ICJ, the ICJ has generadiction in
cases referred to it by parties and all mattersigeal for in the Charter of the United

Nations as well as in treaties and conventionsioe between partiés®

States’ access to the ICJ is, however, not autonfatist, all members of the UN apso
factpartiesto the Statute of the ICJ and the Statutanisintegral part of the UN
Charter”®’ Second, a state which is not a member of the UK begome a party to the
Statute of the ICJ on conditions to be determineceach case by the UN General

Assembly upon the recommendations of the UN Sec@auncil?*®

The consent of state parties is the basis of thedjgtion of the international courts and
tribunals. The consent of a state can be expressedariety of ways. First, states parties
to a dispute may express recognition of the jucisoln by way of a special agreement
(compromi$ conferring jurisdiction to the Couft'Second, parties may also submit to
the Court’s jurisdiction through compromisory clessn a treaty or conventif’Third,
parties may adhere to Optional Clause choice wlyetedy may at any time declare that
they recognize the compulsory jurisdiction of tJf%! Such declaration relates to “all
legal disputes concerning (a) the interpretation aoftreaty; (b) any question of

international law; (c) the existence of any factichh if established, would constitute a

3%Supra, note 1, Article 92.
#8United NationsStatute of the International Court of Justid® April 1946; 1 UNTS XVI; Article 36.

*’Supra, note 1, Article 93 (1).
*%ibid, Article 93 (2).

2%Supra, note 4, Article 36.
%0%pid, Article 36(1).

2hipid, Article 36 (2).
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breach of an international obligation; (d) the mator extent of the reparation to be made
for the breach of an international obligatidfi’The declaration is deposited with the

Secretary General of the United Nations.

The declaration under Article 36 (2) is a unilatese&t, creating an international
obligation for the respective state which estallssthe relationship between that state
and the ICJ on the basis of the compulsory jurtgaic¢®® The state gives, in advance, its
consent to submit to the jurisdiction of the ICheTlegal obligation is created by the
declaration itself and no subsequent consent isinext| with respect to a specific case
that falls under its scope. As a result, otherestdéihat have assumed the same obligation
acquire the right to bring cases before the Cogaitrest a State that has made a unilateral
declaration through their own unilateral action.n€equently, the unilateral declaration
under Article 36(2) establishes not only a relatlup between the declarant State and the
ICJ, but also a relationship between the declaBsate and any other State that has made

a declaration under the Optional Clause.

The declaration is subject to any reservation semeations made by the declarant State.
The term “reservation” in the context of the congmuy jurisdiction of the Court is used
in the broadest sense to include reservations, ittoms, exclusions, exceptions or

limitations on the jurisdiction recognized by atparar declaratiorf®*

Declarations may be made unconditionally or on @@ of reciprocity on the part of
several or certain states, or for a certain tifieMost declarations accepting the

compulsory jurisdiction of the ICJ contain reseiwas excluding certain categories of

*2ihid.

***stanimir A. AlexandrovReservations in Unilateral Declarations Acceptihg Compulsory Jurisdiction

of the International Court of Justid&luwer Academic Publishers, U.S.A. 1995) 9.

***Herbert W. Briggs, ‘theUnited States and the Iraéiomal Court of Justice: A Reexamination’ (1958) 5
AJIL301.

***Supra, note 4, Article 36 (3).
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disputes™® A state may rely on the reservation of the oppopenty in a case by virtue
of the principle of reciprocity. Reciprocity is egfed in the Statute as an alternative to an

unconditional acceptané@’

The principle of reciprocity forms part of the st of the Optional Clause by virtue of
the express terms of Article 36 of the Statute @nchost declarations of acceptance. The
ICJ has repeatedly affirmed and applied the priacip relation to its jurisdiction. For
instance, in the case dfertain Norwegian Loansthe ICJ formulated the same
conclusion, pointing out that jurisdiction is comél upon the Court only to the extent to
which the declarations of both parties coincidecamferring it, since the basis of the

Court’s jurisdiction is the common intention of tharties**®

In theCase of Certain Norwegian Logritbe French Government made an application to
the ICJ requesting for determination that certaenk issued on the French market and
other foreign markets by Norway stipulated in gelee amount of the borrower’s
obligation and that the borrower could only disgeathe debt by paying the gold value
of the coupons and of the redeemed bonds. Accordirthe French Government, the
bonds contained a gold clause which varied fromdbtm bond. On the other hand,
Norway disputed the French Government’s view anehkbto rely on its own national
law which would allow suspension of debt by therete Government and the Bank of
Norway would be exempted from its obligation togenh its notes in accordance with
their nominal value. In order to resolve the imgasSrance then sought to rely on
international dispute settlement while the Norwag@overnment insisted that the
claimsof bondholders were within the jurisdictiohtiee Norwegian courts and involved

solely the interpretation and application of Norveeglaw. The French bondholders

%6 Supra, note 11.
%7 Supra, note 13.

268

Certain Norwegian Loans (France v. Norwg$p57) ICJ Rep 9.
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refrained from submitting their case to the Norvaegicourts, hence the French
Government referred the matter to the 1CJ.

The application expressly referred to Article 36¢2the Statute of the Court and to the
Declarations of Acceptance of the compulsory jucison made by France and by
Norway.

The Norwegian Government raised Preliminary Obgectio the effect, inter alia, that
Norway was entitled, by virtue of the conditionretiprocity, to invoke the reservation
relating to national jurisdiction contained in thReench Declaration; and that the said
reservation excluded from jurisdiction of the Caine dispute which had been referred to

it in the Application of the French Government.

The Norwegian Government contended that by virtudh® clause of reciprocity, it had
the right to rely upon the restrictions placed lgrf€e in its Declaration accepting the
compulsory jurisdiction of the Court. The Frenchc@eation provided that “This

declaration does not apply to differences relatmgnatters which are essentially within

the national jurisdiction as understood by the Goreent of the French Republic”.

The ICJ upheld the preliminary objection. The Cawted that the jurisdiction of the
Court in the case depended upon the Declaratiorde by parties on condition of
reciprocity. Since two unilateral declarations wearevolved, the jurisdiction was
conferred upon the Court only to the extent to Whibe Declarations coincided in
conferring it. The common will of the parties whietas the basis of the Court’s

jurisdiction, existed within the narrower limitsdicated by the French reservation.

From the foregoing, the Optional Clause allows estathe choice of accepting
compulsory jurisdiction in all or any category ledesputes, with the possibility that they
might be found to have accepted it with respeclifferent categories.

A state, being free either to make a declarationaty is entitled, if it decides to make

one, to limit the scope of its declaration in angywit chooses, subject always to
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reciprocity. Another state seeking to found thaspliction of the Court upon it must
show that the declarations of both states concuwomprising the dispute in question

within their scope.

4.3 Supposed T hreats Posed by Proliferation of International Courtsand Tribunals
4.3.1 Same Norm Being Interpreted Differently

One of the main concerns posed by proliferatiomtgrnational courts and tribunals has
been the risk of having the same norm of intermafitaw being interpreted differently in
cases decided by different international courtstaibdnals®®® This, in turn, results in the
fragmentation of international law when the sangalenorm receives multiple differing
interpretations by more than one judicial b68yThis poses a threat to the credibility,
reliability and authority of international laf(" It is argued that the decisions in by the
European Court of Human RightsLisizidou v. Turke/? contradicted the consistent
decisions like in theCase of Certain Norwegian Ca$&sby the ICJ on the issue of
reservations. Similarly, it has been said that lfernational Criminal Tribunal for

Yugoslavia in theProsecutor v. Tadfé* rejected the ICJ’s criteria on establishing state

*pgnieszkaSzpak, ‘Proliferation of International @suand Tribunals and Its Impact on the

Fragmentation of International Law' [2014] Intefomal Law Annual
<www.spilmumbai.com/issues/international-law-ann2i@sp®(accessed 30 July 2015).

279 sang Wook Daniel Han, ‘Decentralized Proliferatininternational Judicial Bodies’
<www.archive.law.fsu.edu/journals/transnational/®Ill/Han.pdf(accessed 23 July 15).

2sypra, note 3.

*’?Case of Loizidou v. Turkey (Preliminary Objectiofl)95) ECHR.
*"Certain Norwegian Loans (France v. Norwg$p57) ICJ Rep 9.
*"*Prosecutor v. DuskoTadi@ppeal Judgment) (1999) IT-94-1-A, ICTY.
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responsibility as established in t8@ase Concerning Military and Paramilitary activisie

in and against Nicaragu&’™ The said cases will now be analyzed briefly.
4.3.1.1 Certain Norwegian Loans Casevisa visLoizidou v. Turkey

Though the European Court of Human Rights is aoremji court rather than an
international court, the case abizidouv. Turkey’’*has been used to illustrate the
possibility of conflict of decisions by those whagae against proliferation of

international courts and tribundlS. In the case ot.oizidouv. Turkey the European

Court of Human Rights took a position differentrfrahat of the 1CJ on the question of
reservations contained in state parties’ declamatiof acceptance of compulsory
jurisdiction?’® The ICJ, as demonstrated earlier in @@se of Certain Norwegian Loans

has consistently held that such reservations gad Bnd must be uphefé®

In the case okoizidou v. Turkeythe Government of Cyprus made an applicationnsgai
the Republic of Turkey. In the said applicatiore thourt was asked to determine whether
the facts of the case concerning a Cypriot natisn@irs. TitinaLoizidou) property
disclosed a breach by Turkey of its obligationsarérticle 1 of the Protocol Number 1

and Article 8 of the Conventidfi® The Turkish Government then raised a preliminary

*”>Case Concerning the Military and Paramilitary Adties in and against Nicaragua (Nicaragua v.

United States of Americ§1986) ICJ Rep.

*’*Supra, note 20.

*”7Judge Gilbert Guillaume, The Proliferation of Imational Judicial Bodies: The outlook for the

International Legal Order’(Address to the Sixth Coittee of the General Assembly of the United Nagjon
27 October 2000)www.icj-cij.org/court/index.php (accessed 19 August 2015).

*’®Case of Loizidou v. Turkey (Preliminary Objectio(®)95) ECHR 100.

279

Certain Norwegian Loans (France v. Norwd$p57) ICJ Rep 9.

?89convention for the Protection of Human Rights anddamental Freedoms, 3 September 1953; 213

UNTS 221.
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objection to the effect that the case fell outsibe jurisdiction of the Court on the
grounds that it related to events which occurredoree Turkey's declaration of
acceptance of the compulsory jurisdiction of then€oated 2% January 1990, and did
not concern matters arising within the territoryveed by the said declaration.
According to the Turkish declaration, “This dectaova extends to allegations made in
respect of facts, including judgments which areedasn such facts which have occurred
subsequent to 28 January 1987, date of the depbdhe first declaration made by
Turkey under Article 25 of the Conventi6H.

In dismissing the preliminary objection, the Cooloserved that Turkey was aware of the
consistent practice of Contracting States to aceepbnditionally the competence of the
Commission and Court. The impugned restrictive sgguwere of questionable validity
under the Convention system. According to the Gatniad to decide the issue in light of
the special character of the Convention which waoullitate in favour of severance of
the impugned clauses. By applying such a technitpgerights and freedoms set out in
the Conventioff? would be ensured in all areas falling within Turkejurisdiction
within the meaning of Article 1 of the Conventitt.By separating the impugned
restrictions, the remainder of the text left intdbe acceptance of the compulsory

jurisdiction of the Court under the optional clause

The decision of the European Court of Human Ridhts differed sharply from the
decisions of the ICJ regarding reservations in aladation accepting compulsory
jurisdiction of a court. While the ICJ has congisie held that that the jurisdiction of the
Court in a case involving consent vide optionalusta depended upon the declarations

made by parties on condition of reciprocity, theHECheld that a reservation could be

lihid.
ibid.
283ipid.
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severed from the rest of the text of a declaratioennce acceptance of compulsory

jurisdiction will not be interfered with the septad restriction.

4.3.1.2 Case Concerning Military and Paramilitary Activities in and against

Nicaraguavisa vis Prosecutor v. DuskoTadic

In its judgment on the merits in the case Pfosecutorv. Dusko Tadi¢® the
International Criminal Tribunal for the former Yugjavia (“the ICTY?") criticized and
declined to follow a decision of the ICJ. In orderdetermine whether it was competent,
the ICTY had to establish whether there was arrnateonal armed conflict in Bosnia-
Herzegovina by showing that certain of the par#aig in the internal conflict which had
arisen in that country were acting under the cdmfoa foreign power, in this case
Yugoslavia. In its analysis of the question, théiinal referred to, but did not follow,
the decision of the Court in the case concermiilifary and Paramilitary Activities in
and against Nicaragu®® In Military and Paramilitary Activities in and against
Nicaraguacase, the ICJ had imposed the test of “effectorgrol” by the United States
of the activities of the&ontras However, the Tribunal rejected this approach ptidg a
new interpretation of international law in the reatbf state responsibility. It opted for a
less strict criterion in relation to the imputatiohresponsibility, holding that, in the case
of organized groups of combatants, it was sufficterdemonstrate that those groups as a
whole were under the “overall control” of a forei@tate. This criterion was judged
sufficient by the Tribunal to engage the respotisyof that State for the activities of the
group, irrespective of whether each individual\aes specifically imposed, requested or

directed by the State in question.

**'Supra, note 22.

**Supra, note 23.
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In the case involving military and paramilitary iaites conducted by the United States
against Nicaragua from 1981 to 1984, Nicaraguadathke ICJ to find that these activities

violated international law?®®

Nicaragua alleged that the United States was @éfidgtin control of the contras, the

United States devised their strategy and diredted tactics and that they were paid for
and directly controlled by United States persormdicaragua also alleged that some
attacks were carried out by United States militavith the aim of overthrowing the

Government of Nicaragua. Attacks against Nicaragalded the mining of Nicaraguan
ports, and attacks on ports, oil installations andhaval base. Nicaragua alleged
that aircrafts belonging to the United States flewer Nicaraguan territory to gather

intelligence, supply to the contras in the field amtimidate the population.

The United States did not appear before the ICthetmerit stages, after refusing to
accept the ICJ’s jurisdiction to decide the cadee United States, at the jurisdictional
phase of the hearing, however, stated that itdelie an inherent right of collective self-
defence guaranteed in Article 51 of the UN Chaltgr “providing, upon request,

proportionate and appropriate assistance...” to Cegta, Honduras and El Salvador in

response to Nicaragua’s alleged acts of aggresgjaimst those countries.

One of the key questions before the ICJ was whettimerUnited States breached its
customary international law obligation by violatitigge sovereignty of another State when
it directed or authorized its aircraft to fly oMdicaraguan territory.On this question, the
Court held that the United States breached itsoousty international law obligation

when it trained, armed, equipped and financed timéra forces or encouraged, supported

and aided the military and paramilitary activitagainst Nicaragua.

*%Case Concerning the Military and Paramilitary Adfies in and against Nicaragua (Nicaragua v.

United States of Americ§1986) ICJ Rep 14.
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The Court held that the United States did not dethe strategy, direct the tactics of the
contras or exercise control over them in manneasto make their acts committed in

violation of international law imputable to the ited States. The Court stated:

In sum, the evidence available to the Court indisahat the various forms of
assistance provided to the contras by the UniteteSthave been crucial to the
pursuit of their activities, but is insufficient tdemonstrate their complete
dependence on United States aid. On the other Itaindjcates that in the initial
years of United States assistance the contra fwese so dependent. However,
whether the United States Government at any stagesetl the strategy and
directed the tactics of the contras depends oextent to which the United States
made use of the potential for control inherent hattdependence. The Court
already indicated that it has insufficient evideteeeach a finding on this point.
It is a fortiori unable to determine that the canfiorce may be equated for legal
purposes with the forces of the United States...TbertChas taken the view that
the United States participation, even if prepondeoa decisive, in the financing,
organizing, training, supplying and equipping o¢ ttontras, the selection of its
military or paramilitary targets, and the plannioigthe whole of its operation, is
still insufficient in itself, on the basis of thevidence in the possession of the
Court, for the purpose of attributing to the Unittdtes the acts committed by the
contras in the course of their military or parataily operations in Nicaragua. All
the forms of United States participation mentioédve, and even the general
control by the respondent State over a force witligh degree of dependency on
it, would not in themselves mean, without furtheidence, that the United States
directed or enforced the perpetration of the actstrary to human rights and
humanitarian law alleged by the applicant StatechSacts could well be
committed by members of the contras without thetrobrof the United States.
For this conduct to give rise to legal respondipitif the United States, it would
in principle have to be proved that that State éffective control of the military
or paramilitary.

For the ICJ, the question of responsibility wasiaggion of “degree” that the secessionist
entity depends on the outside power which, in turdicates the outside power’s actual

exercise of control over the secessionist entitye Tourt distinguished strict control
based on complete dependence and effective contcakes of partial dependence.

In the Prosecutor v. DuskoTadic Casdhe International Criminal Tribunal for
Yugoslavia was called upon to decide whether tlveised could be found guilty of grave

breaches of the Geneva Conventions during the arcwdlict in Bosnia and
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Herzegoving®’ This depended, inter alia, on whether the acth®farmed forces of the
RepublikaSrpska, a Bosnian Serb secessionist emtibyn the territory of Bosnia and
Herzegovina fighting the recognized Governmenthat tState, could be attributed to an
outside power, that is, the Federal Republic of 0&lavia, thus making a prima facie

internal armed conflict an international one.

Although concerned with questions of individualnainal responsibility, the ICTY Trial

and Appeals Chamber framed the question as ontatefresponsibility, namely, whether
the Federal Republic of Yugoslvia was responsibtetie acts of the armed forces of the
RepublikaSrpska. While the Trial Chamber, by appmythe “effective control” test

enunciated by the ICJ in the Nicaragua Case, fobatdthe conduct of the armed forces
of the RepublikaSrpska could not be attributedhi® Federal Republic of Yugoslavia,
and that, for that reason the armed conflict inrB®sand Herzegovina was not of an

international character, the Appeals Chamber rehttteeopposite conclusion.

The Appeals Chamber held that the conduct of thenBm Serb armed forces could be
attributed to the Federal Republic of Yugoslaviatlwe basis that the forces ‘as a whole’
were under the overall control of that state. Tachethis conclusion, the Appeals
Chamber rejected the ICJ’s ‘effective control’ testich it held ‘not to be persuasive’ in
the case of organized groups. The Appeals Chanrstead, applied a test of ‘overall
control’. According to the Appeals Chamber, thetreement of international law for the
attribution to states of acts performed by priviat#ividuals is that the state exercises
control over the individuals. The degree of contray, however, vary according to the

factual circumstances of each case.’

In order to attribute the conduct of secessiomsityeto an outside power by applying the
‘overall control’ test, it must be proved that thetside power wields overall control over

the entity, not only by financing, training, equipg or providing operational support to

**Prosecutor v. DuskoTadi@ppeal Judgment) (1999) IT-94-1-A, ICTY.
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it, but also by having a role in organizing, cooating, planning or directing its military

or other activities.

The Appeals Chamber, therefore, held that, on #seshof the ‘overall control’ test, the
Bosnian Serb forces could be regarded as ‘de faggans’ of the Federal Republic of
Yugoslavia. Consequently, the Bosnian Serb armezk$oengaged its responsibility for

all their activities.
4.3.1.3 Commentary on the Cases

Although the above comparison may seem to shown#ficioof findings between the ICJ
and ICTY regarding an international rule, there wadeed, no conflict. The Appeals
Chamber of ICTY misread ICJNicaragua caseand misinterpreted rules of customary
international law governing state responsibility. the Nicaragua casethe ICJ had
applied two distinct tests of ‘strict control’ afeffective control’. The Appeals Chamber
erroneously treated the ‘effective control’ testsatting out one of the requirements of
dependence and control which form part of thecsirontrol’ test. It thereby, in effect,

replaced the ‘strict control’ test with the ‘ovdraebntrol’ test.

As regards the comparison of decisions on resemnatin theCertain Norwegian Loans
Casé®® andLoizidou Casg®® though the findings by the ICJ and ECHR sharplytest,

it should be remembered that the ICJ in @ertain Norwegian Loans Casgas not
called to look at the validity of the reservatiobyt rather of the reciprocity of
reservations. The cases cannot, thus, be citedaples of conflicting decisions on the
international norm on reciprocity of reservatioms@strictions in declarations accepting

compulsory jurisdiction of a court.

*Supra, note 21.

*sSupra, note 20.
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On the contrary, the ICJ has made a similar findingseverance of a reservation in the
Aerial Incident of 10 August 1999 (Pakistan v. &df° In the said case, Pakistan filed
an Application instituting proceedings against &l respect of a dispute relating to the
destruction, on 10 August 1999, of a Pakistaniraftc Pakistan argued that the acts of
India constitute breaches of the various obligatiamder the Charter of the United
Nations, customary international law and treatecdied in the body of this Application

for which the Republic of India bears exclusivedegesponsibility. In its Application,

Pakistan founded the jurisdiction of the Court onidde 36, paragraphs 1 and 2, of the
Statute and the declarations whereby the two Rah#ve recognized the compulsory

jurisdiction of the Court.

India then raised a preliminary objection to thesdiction of the Court citingnter alia,
that Pakistan's Application failed to take into sideration the reservations to the
Declaration of India dated 15 September, 1974 fileder Article 36 (2) of its Statute.
According to the declaration, Pakistan, being a @omwealth country, was not entitled
to invoke the jurisdiction of the Court as the rgadion excluded all disputes involving
India from the jurisdiction of the Court in respaftany State which 'is or has been a

Member of the Commonwealth of Nations'.

The Court addressed Pakistan's contention thatCtthamonwealth reservation is an
extra-statutory reservation going beyond the caonbt allowed for under Article 36,
paragraph 3, of the Statute. According to Pakidtam reservation was neither applicable
nor opposable to it in this case, in the absencacoéptance. The Court observed that
paragraph 3 of Article 36 of its Statute has ndween regarded as laying down in an
exhaustive manner the conditions under which dattars might be made. Neither did
the Court accept Pakistan's argument that Indeservation was a discriminatory act
constituting an abuse of right because the onlpgae of this reservation was to prevent

Pakistan from bringing an action against India betbe Court. It noted in the first place

#90Case Concerning the Aerial Incident of 10 August@(Pakistan v. Indialdurisdiction of the Court)
(2000) ICJ Rep 15.
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that the reservation refers generally to Statexhviare or have been members of the

Commonwealth.

The Court addressed, secondly, Pakistan's contetfitad the Commonwealth reservation
was obsolete, because members of the Commonwdadithtions were no longer united
by a common allegiance to the Crown, and the madefispute settlement originally
contemplated had never come into being. The Cceld that it "will . . . interpret the
relevant words of a declaration including a resgowmacontained therein in a natural and
reasonable way, having due regard to the intentfothe State concerned at the time

when it accepted the compulsory jurisdiction of @eurt"

In the Court's view, it followed from the foregoitigat the Commonwealth reservation
may validly be invoked in the present case. Sinakidtan "is... a member of the
Commonwealth of Nations", the Court found thatadmo jurisdiction to entertain the

Application under Article 36, paragraph 2, of thatS8te.

Consequently, the comparison of decisions on resens in theCertain Norwegian
Loans Cas®€' andLoizidou Cas&? does not bring out conflicting decisions betweea t
ECHR and the ICJ. In contrast, in tAerial Incident Casé>the ICJ reached a similar
finding as that of the ECHR on the issue of red@ua. According to both courts, a
reservation may be invalid hence can be severeoh fitoe rest of the declaration
accepting the jurisdiction of a court. Further, gtendard of proof in cases touching on
violation human rights of an individual is usuathore liberal so as to ensure promotion
of the fundamental rights of the individual. On thter hand, in cases involving state
parties, the standard of proof appears to be strigiven the equality in the bargaining

powers of the parties.

*Supra, note 27.

2 3upra, note 26.

23 Supra, note 38.
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4.3.2 Overlapping Jurisdiction

It is also argued that proliferation of the intdromal courts and tribunals leads to
overlapping jurisdictions where parties concernesieha choice of court8* Two or
more courts may be seised concurrently of the sesige and render contradictory

decisions. This, in turn, increases the risk offiéicting judgments>>°
4.3.2.1 The Swordfish Case

The Swordfish Cas®® has been cited as an illustration of the possjbiif having
overlapping jurisdiction, whereby the same partigag the same dispute before two or
even more different judicial bodies. Tl®vordfish Caseoncerned the closing of the
ports of Chile for ships flying the flag of a Mennlfgtate of the European Union (“EU”),
impeding EU vessels to import their catches intaleClAccording to the EU, the said
measure violated not only the UN Convention oflthey of the Sed’’ but also violated
Articles V and XI of the General Agreement on Tiariéind Trade 199%° The case was
taken before a WTO Panel and also before the latiemal Tribunal for the Law of the
Sea (“ITLOS”). The WTO Panel was seized with questi of the freedom of transit,
while the ITLOS was seized with questions of theeffom of fishing on the high seas.
Though the case was withdrawn by parties from blothWTO Panel and ITLOS, it is
argued that the case presents the danger of dingligurisdiction. This would arise
whereby, had the case been determined by both fh@ YRanel, as well as the ITLOS

***Judge Gilbert Guillaume, The Proliferation of Imational Judicial Bodies: The outlook for the

International Legal Order’(Address to the Sixth Coittee of the General Assembly of the United Nagjon
27 October 2000)www.icj-cij.org/court/index.php (last accessed 19 August 2015).

2Sihid.

29%Case Concerning the Conservation and SustainabéoEation of Swordish Stock in the South-Eastern
Pacific OceanChile/European Commissip(2001) 40 ILM 475.

2’United Nations Convention on the Law of the SeaD&Bember 1982; 1833 UNTS 2.
*®General Agreement on Tariffs and Trade (1994) 3@ 1l154.
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would have had to implicitly apply a set of rules/grning the other. WTO Panel would,
at least, have considered the UNCLOS while the I$M@uld have had to consider the
GATT.

4.3.2.2 Commentary on Overlapping Jurisdiction

It ought to be remembered that the judicial insius such as the WTO panels and
ITLOs, solely depend on the agreement betweensstatee above situation is, thus, rare
and can be taken care of by the state parties wding dispute settlement agreements. A
good dispute settlement agreement would have $paumibvisions on subsidiary or
exclusivity of the dispute settlement mechanisnaseh by parties. An example of such
specific provisions regards the Court on Conciiatand Arbitration (“CCA”) within the

Organization for Security and Cooperation in Eur(@eSCE”).

The CCA was created in the aftermath of the breakdof the bloc-system in Europe not
because there were no courts or tribunals to gatisible disputes, but because the new
states were reluctant to accept already existingtsoand tribunals. The question of
conflicting jurisdiction was present when the Cami@n on Conciliation and Arbitration
within OSCE was framed and it was decided thanthe courts would have subsidiarity,

which would subordinate them to the existing coartd tribunals.

According to Article 19(1) of the Convention, thengpetence of the arbitration court is
not only subsidiary to that of any other courtrisunal “whose jurisdiction in respect of
the dispute the parties thereto are under an dldigéo accept” if this court or tribunal
has been seized of the matter prior to one of thars of the Convention. The arbitration
court is also subsidiary in a case where the patti@ve accepted in advance “the
exclusive jurisdiction of a jurisdictional body eth than a tribunal...which has
jurisdiction to decide with binding force, on thesglte...or if the parties thereto have

agreed to seek to settle the dispute exclusivelytbgr means”.

Similarly, the UN Convention on the Law of the Seavides that ITLOS may not hear
cases that are substantially the same as a mba#iehas already been examined by the
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Court or has already been submitted to anotherepkge that entails a binding

decision®®®
4.4 Diversity of International Law

The universality concept presupposes that inteynatilaw constitutes an organized
whole, a coherent legal systéffi.it is viewed in terms of the ‘unity’ or ‘coherenaf

international law with strong connotations of prdbility and legal security*

The critics of proliferation of international cosirand tribunals forget the decentralized
character of international law. They call for prdion of a unified fully-constituted

international legal systef{dt is argued that due to the rapid multiplicatioi o
international courts and tribunals, internationalvlis becoming fragmented. That
fragmentation occurs when international law logesunity and coherence through the

development of new institutions handling differaspects of international law.

This argument seems to be premised on municipal dggtems which come with
hierarchy of judicial systems at the national lev@bmestic law is taken to be the

paradigm of how a legal system should work.

It should be remembered that legal rules at the edtim level are promulgated and

updated by a legislature or by common law courtsjesti to legislative revisioff*

*>Supra, note 37, Article 282.

*®Bruno Simma, ‘Universality of International Law frothe Perspective of a Practitioner’ (2009) 20 EJIL

, 267.
*ibid.
*?pjerre-Marie Dupuy, ‘The Danger of Fragmentatiotaification of the International Legal System and

the International Court of Justiceiavw.pict-pcti.org/publications/PICT _articles/JILRAPuy> (last
accessed 19 July 2015).

303 Jack Goldsmith and Daryl Levinson, ‘Law for Statesernational Law, Constitutional Law, Public
Law’ (2009) 122 HLR<http://www.jstor.org/stable/40B772> (accessed 1 August 2015).
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Courts authoritatively resolve ambiguities and utaeties about the application of law
in particular cases. The individuals to whom laws addressed have an obligation to
obey legitimate lawmaking authorities, even whegalerules stand in the way of their
interest or are imposed without consent. And inesasf disobedience, an executive
enforcement authority, possessing a monopoly dveruse of legitimate force stands

ready to coerce complianc¥'

Measured against the benchmark of domestic lawyrnational law is different and is
deficient along the aforesaid dimensions. Inteamati law has no centralized legislature
or hierarchical system authorized to create, revisepecify the application of legal
norms>® International law is a voluntary system that oblés only states that have
consented to be bound, hence obligations canndimpesed on states against their
consent. Consequently, the truth at the internatitevel is different. International law

system, unlike national law system, is horizontatharacter.

The international courts and tribunals render dewss that are final and without
appeal’®® For instance, the decision s of the Internati@wmlirt of Justice (“the ICJ”) do
not formstare decisidor other international courts or tribunals toléa. The ICJ is not

mandated to follow its own judgment. Its judgmentyohas a binding force upon the

parties to the dispute and in respect only of praaticular casé’’

Common to all the international courts and tribsnalthe fact that they address rules of
international law and render decisions. The fagtt tthe decisions on the rules of
international law may differ is a healthy processhe development of international law.

This is because such differing decisions attrattates from international law scholars

3% ibid.
3% ibid.
308supra, note 4, Article 60.

307iphid, Article 59.
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and the views of the scholars ultimately help titernational community to discover the
most acceptable interpretation of the rules ofrirggonal law. A unified international
legal order is thus not only impossible, but unddde as it would hinder the diversified

nature of international law.
4.5 The Principle of Sovereignty

Sovereignty is the basic international legal statiia state that is not subject, within its
territorial jurisdiction, to the government, exdeat legislative or judicial jurisdiction of

a foreign state or foreign law other than publieinational law’®®

Much literature seems to have forgotten the priecigf sovereignty which has been
given credence through Article 95 of the Chartethef United Nations. Members of the
United Nations have the freedom to create othbumals to which they may refer their
international legal disputé®? In exercising their sovereignty, states have evofea to

enter into agreements creating international camtstribunals.

The Statute of the ICJ also gives weight to thengypie of sovereignty of states by
providing that the decision of the ICJ has no bigdiorce except between the parties and
in respect of that particular ca¥8 Proliferation is, thus, a result of the desirestaftes to

enter into agreements with each other with thesfgred dispute settlement mechanisms.

lllustrative of the desire of states to be goverried judicial institutions is the
establishment of the International Tribunal for tteev of the Sea. It has been argued
that the dismissal of thBouth West Africa Ca$e and other ICJ decisions made African

*®Miyoshi Masahiro, Sovereignty and International kéttps://dur.ac.uk/resources/ibru/.../sos/masahiro-

miyoshi-paper.pdf (accessed 30 July 2015)

30%Supra, note 1, Article 95.
%1% 3upra, note 3, Article 59.

3l150uth West Africa Cases (Ethiopia v. South Afridgheria v. South AfricajSecond Phase) (1966) ICJ
Rep. 6.
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states wary of the ICJ, hence the creation of iterhational Tribunal for the Law of the

SeaBlZ

In theSouth West Africa Caseabe Applicants (Ethiopia and Liberia) put forwamarious
allegations of contraventions of the League of diatiMandate for South West Africa by
the Republic of South Africa. Issues arising wen¢er alia, whether the mandate for
South West Africa was still in force and whetheru®oAfrica had contravened the
provisions of the Mandate. The ICJ did not addréssse questions, but rather
emphasized the ancillary question of whether thplidants had legal interest in the case.
The Court concluded that the Applicants did notspess a legal right or interest in the
matter®™
The dismissal of the complaint against South Afiacathe rather formal ground of an
insufficiency of legal interest on the part of tbemplaining states seemed to endorse
South Africa’s racial policie3** This generated a negative attitude toward thebiCthe

African and Asian States which felt that the ICkWéased in favour of developed states.

In exercise of their sovereignty, the developingrdaes found a unique opportunity at
the international conference on the law of thewgk&h led to the adoption of the United
Nations Convention on the Law of the Sea (UNCL&3)The developing countries
ensured that their own ideas and needs were coadide the adoption of the UN

Convention on the Law of the Sea which establisthes ITLOS. The extension of

#12Tullio Treves, Conflict between the Internationaiblinal for the Law of the Sea and the Internationa
Criminal Court <www.pict-pict.org/publications/PICartic;es/JILP/Treves.pdf>(accessed 20 September
2015)

313 Supra, note 8.

*“Richard A. Falk, ‘The South West Africa Cases: Apphaisal’ (1967) 1
<http://www.jstor.org/stable/2705701> (accessedufjust 2015).

*Emmanuel G. Bello, ‘International Equity and thenLaf the Sea: New Perspectives for Developing

Countries’ <http://www.jstor.org/stable/4310891%e¢essed 1 August 2015).
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territorial waters and the establishment of exeliseconomic zone directly or directly
316

impinge on the economic status of the developinmtes:
4.6 Development of International Law
4.6.1 Thelnternational Tribunal for theLaw of the Sea

The ITLOS has made a great contribution to theerurinternational law of the sea,
mainly through the dispute settlement mechanisme TINCLOS provides that the
parties to a dispute concerning the interpretativ@pplication of the Convention have
full freedom to choose, by written declaration dgfenl with the Secretary General of the
United Nations, among one or more of the followswution oriented approaches or
dispute settlement institutions, namely, (i) the®S; (ii) the I1CJ; (iii) an arbitral tribunal
constituted in accordance with the provisions ohé&x VII of the UNCLOS; or (iv) a
special arbitral tribunal established under Anndk @f the UNCLOS. Therefore, the

ITLOS is only one of the four specific mechanisrsnarine dispute settlemefit,

Other than the innovative mechanism of disputeleseént under the UNCLOS, the
ITLOS has made several landmark decisions in tlaadir of the law of the sea. The
decision in theSouthern Bluefin Tuna Caséis seen as a great contribution regarding

provisional measures in respect of marine livingpreces.

The Southern Bluefin Tuna Ca%8 was the first case in which the ITLOS acted on a
request for provisional measures under Article §0{he case involved Australia and
New Zealand as the applicants and Japan as theofkspu. It concerned the

conservation of the population of the Southern B8tu&una fish species (‘'SBT’). In the

*1bid.
*\bid, Article 287.

*®southern Bluefin Tuna Cases (New Zealand v. Japastralia v. JapanjProvisional Measures)(1999)

38 ILM 1624.

*1bid.
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face of the fish stock decline, the parties establil the Convention for the Conservation
of Southern Bluefin Tuna in 1998 (‘CSBT Convention’) and agreed upon a total
allowable catch for each country. However, in 198&an undertook unilaterally what it
called experimental fishing in the Southern Indi2eean of 1,400 tones of the SBT. The
applicants claimed that Japan, by conducting weriddhiexperimental fishing, had failed to
take the required measures for the conservatiomathgement of the SBT in the high
seas and had, thereby, breached the UNCLOS. Maredapan had violated the
precautionary principle which, according to the laggmts, had become a norm of

customary international law.

Japan argued that ITLOS lacked jurisdiction sintsejurisdiction was limited to the

interpretation and application of the UNCLOS and tBSBT Convention. Japan also
argued that even if the ITLOS had jurisdiction, grescription of provisional measures
was not appropriate in this case, because therenwaisk of ‘irreparable damage’ and

that there was no ‘urgency’ in the requests ofajyelicants as required by the UNCLOS.

On the issue of jurisdiction, the Tribunal heldtttiee conditions set in Article 290(5) of
the UNLOS were met by the applicants and implied thhad prima facie jurisdiction in

this case.

The standard for provisional measures specifiedAiticle 290(1) ‘to preserve the
respective rights of the parties to the disputéooprevent serious harm to the marine
environment’, differs, on its face, from the congdae standard established in Article 41
of the Statute of the ICJ, which authorizes ther€Cmu'"indicate”, rather than "prescribe,”

provisional measures which ought to be taken "es@rve the respective rights of either

party."

However, in this case, due to scientific uncertagieibout the parental biomass of a fish

stock, it could have been difficult to predict tingency of the situation. This raised the

2910 May 1993; 1819 UNTS 360.
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guestion whether, in the context of marine livingsaurces, the application of the
precautionary approach rendered the requiremenirgéncy obsolete. The Tribunal,
although it terminated the Experimental FishinggPam (EFP) for SBT, did not mention

the precautionary approach, but rather applied comsense and morality.
4.6.2 Thelnternational Centrefor Settlement of Investment Disputes

The International Centre for Settlement of Investtigisputes (‘ICSID’) was established
by a multilateral convention in 196%" The ICSID is located in Washington, D.C. and is
affiliated with the World Bank. This Convention Benew ground. It gave both private
individuals and corporations who were ‘investors’a foreign State the right to bring
legal proceedings against that State, before arnational arbitral tribunal. It is no

longer necessary for such investors to ask their gawernments to take up their case, at

an interstate level, through exercise of the right of ‘dipltic protection’.

4.6.3 Variety of Judicial decisions

In carrying out its functions, the Internationalu@oof justice (ICJ) is mandated to apply
judicial decisions as a means for determinatiorutefs of law**?Proliferation has led to a
significant increase in the number of cases contiefpre the courts in various fields

hence a wider base of decisions. For instancehanaw of maritime boundaries, there

32Ynternation Convention on the Settlement of InvesitiDisputes between States and Nationals of Other
States, 1965; 575 UNTS 159.

*?United NationsStatute of the International Court of Justid® April 1946; 1 UNTS XVI; Article 38.
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has been dialogue, mainly between the ICJ anddhH®a tribunals whereby the ICJ has

cited the tribunals, hence minimizing explicit raenflicts3*

4.7 Conclusion

The UN Charter has given credence to the prinagbleovereignty by giving member
states the freedom to create international tritimédere they may refer disputes®?b.
The multiplication of the international courts aimitbunals, contrary to the predominant
view of critics, contributes to the positive gromtth international law. It improves
efficiency through the generation of a more refilaed precise system of interpretation

of norms.

2Jan Mayen case, Maritime Delimitation in the Aresiviieen Greenland and Jan Mayen (Denmark v.
Norway), (1993) ICJ Rep 38 (separate opinion of Judge) Oda

32Supra, note 1.
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CHAPTERS
CONCLUSION AND RECOMMENDATIONS
5.1 Introduction

The International Court of Justice (“the ICJ”) istablished as “the principal judicial
organ of the United Nations.” However, though ithe principal judicial organ, it is not
the only or exclusive judicial organ available tatss. Members of the United Nations
are free to create and make use of other intemmaltimourts or tribunals for the resolution

of their disputes.

States have not hesitated to create such courttribndals and in the recent years, there
has been a rapid proliferation of international rt®wland tribunals. The question then

arising is whether proliferation weakens or straegs the international law.

5.2 Findings on:
5.2.1 The Statement of the Problem

This study defines and articulate the researchlgnolbo be whether the proliferation of
international courts and tribunal has any impactdevelopment of international law. In
resolving this problem, it was necessary to lookhat jurisdiction of the International
Court of Justice (“ICJ”) vis a vis other internatéd courts and tribunals. The study has
found that although the ICJ has been establishéthasprincipal judicial organ of the
United Nations”, its jurisdiction is not compulsdgyates parties to a dispute may express
their acceptance of the jurisdiction by way of @@al agreementompromisg>or by

submitting to the Court’s jurisdiction through commisory clauses in a treaty or

325%Statute of the International Court of Justid® April 1946; 1 UNTS XVI; Article 36.
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conventioi*through the Optional Clause choice whereby they atagny time declare
that they recognize the compulsory jurisdictioritaf ICJ3’

Other than the freedom to consent to jurisdictibnhe 1CJ, states have the freedom to
create and refer cases to other international sant tribunals of their choié It is
through the exercise of this freedom that there e&ist many international courts and
tribunals. Consequently, it has become pertinembd& at the impact of proliferation of

international courts and tribunals in the developnué international law.

In Chapter 4, the study critically looksindetailstlae demerits of proliferation as posed
by the several scholars. The Chapter then setg thaeameters in arguing a case in

favour of proliferation.

As regarding the demerits, it is shown that mosigcies argue that proliferation poses a
risk of having the international law fragmented doethe possibility of having an
international norm being given different interptatas by different international courts
and tribunals. The two cases used to highlight shinario is thé.oizidou v. Turke?®
decided by the European Court of Human Rights wss@ertain Norwegian Loaris
case decided by the international Court of justienilarly, it has been said that the

International Criminal Tribunal for Yugoslavia iheProsecutor v. Tadi* rejected the

326bid, Article 36(1).

*ibid, Article 36 (2).

*?®Charter of the United Nations, 24 October 1945, SNKVI, Article 95.
**Case of Loizidou v. Turkey (Preliminary Objectio995) ECHR.

330

Certain Norwegian Loans (France v. Norwd$p57) ICJ Rep 9.

*'prosecutor v. DuskoTadi@ppeal Judgment) (1999) IT-94-1-A, ICTY.
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ICJ'’s criteria on establishing state responsibiéiyy established in théase Concerning

Military and Paramilitary activities in and againsticaragua®*?

A critical analysis of the argument and the casesited has shown that the argument
does not hold water. Each case must be seenowitpeculiar circumstances and indeed
no contrasting interpretation has been shown bytiigues. As regards the comparison
of decisions on reservations in ti@Zertain Norwegian Loans Ca¥éand Loizidou
Case®** though the findings by the ICJ and ECHR sharplytest, it should be
remembered that the ICJ in tBertain Norwegian Loans Caseas not called to look at
the validity of the reservation, but rather of tleeiprocity of reservations. On the other
hand, it has been shown that the Appeals ChambdC®¥ in the Prosecutor v.
Tadiamisread ICJ'sNicaragua caseand misinterpreted rules of customary internationa

law governing state responsibility.

The above notwithstanding, owing to the diversifitedure of international law, the fact
that the decisions on the rules of international faay differ ought to be seen as a
healthy process in the development of internatidamal This is because such differing
decisions attract debates from international lathokrs and the views of the scholars
ultimately help the international community to diser the most acceptable

interpretation of the rules of international law.

A second prominent argument advanced by critiq@iggadiferation is that there is a risk
of overlapping jurisdiction between the variousemational courts and tribunals since
they do not stand in a hierarchical manner. Theaieh finds that such scenario is rare

and can be taken care of by the state parties wding dispute settlement agreements. A

*?Case Concerning the Military and Paramilitary Adfies in and against Nicaragua (Nicaragua v.

United States of Americ§1986) ICJ Rep.

*33Supra, note 21.

**Supra, note 20.
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good dispute settlement agreement would have $paumibvisions on subsidiary or

exclusivity of the dispute settlement mechanisnaseh by parties.

In looking at the issues arising from the Statenwdrthe problem, this study has found
that through the principle of sovereignty of statgsites have the freedom to not only
choose international courts or tribunals of theefgrence but create them. Article 95 of
the UN Charter has given weight to this principfesovereignty. The members of the
United Nations have the freedom to create othbumals to which they may refer their
international legal disputéd®

The study has also found that through proliferatbbmternational courts and tribunals,
there has been a tremendous development of intemabdtaw. For instance, since the
establishment of the International Tribunal for thew of the Sea, there have been
several landmark decisions in the branch of the dawhe sea. In th&outhern Bluefin
Tuna Cas&®, The OTLOS in determining the standard for provislomeasures applied
common sense and morality hence a departure froen tittditional precautionary

principle.
5.2.2 TheHypothesis

This research is based on the assumption thataredlgd legal system resulting from
proliferation of international courts and tribungdeses positive implications for the

development of international law jurisprudence.

From its finding, the research confirms the hypsihas true. It has been found that the

nature of international legal system, unlike nagiomaw system, is horizontal in

**Supra, note 4, Article 95.

***southern Bluefin Tuna Cases (New Zealand v. Japastralia v. JapanjProvisional Measures)(1999)

38 ILM 1624.
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character.International law has no centralized slagire or hierarchical system

authorized to create, revise or specify the apjiinaof legal norms>’

The decision irSouthern Bluefin Tuna CaSéhasbeen used as an example to illustrate
one of the landmark decisions contributing to thlieaaof provision of provisional
measures by international judicial institutions.eTthlecision was delivered by ITLOS.
The ITLOS, in itself, is a result of the UN memlsegxercise of sovereignty in creating a

settlement mechanism of their choice in the lathefsea=>°

The multiplication of the international courts atrdbunals therefore contributes to the
positive growth of international law. It improveffigency through the generation of a

more refined and precise system of interpretatiamooms.
5.2.3 TheResearch Questions
This research began by posing two research quesd®follows:

* What are the implications of having a parallel eystof international courts and
tribunals?
* What are the prospects of development of unifiedrivational law jurisprudence

from the various judicial and quasi-judicial organs

In looking at the first question touching on thepliwation of having a parallel system of
international courts and tribunals, the study fmasé that though there may be negative

implications such as overlapping of jurisdictiordadifferent interpretation of the same

337 Jack Goldsmith and Daryl Levinson, ‘Law for Statesernational Law, Constitutional Law, Public
Law’ (2009) 122 HLR<http://www.jstor.org/stable/40B772> (accessed 1 August 2015).

**Supra, note 12.
**United Nations Convention on the Law of the SeaD&Bember 1982; 1833 UNTS 2; Article 293 (1).

81



norm, such scenario are likely to be rare hencdigielg in causing fragmentation of

international law.

On the other hand, international law is bound tgpessively develop because, owing to
the decentralized nature of international law,etifig decisions on a rule of international
law is likely to attract debates from internatiotea scholars.Such views ultimately help
the international community to discover the mosteptable interpretation of the rules of
international law. Consequently, in answer to tbeosd research question, the prospects
of development of international law are high inhtigpf proliferation of international

courts and tribunals.
5.3 Conclusion

Due to the rapid increase of international counts tibunals, most scholars have argued
that proliferation has a negative impact in theal@ment of international law. The main

concern is that proliferation is likely to causagmentation of international law.

This paper has sought to show that, contrary tottaéitional view, proliferation of
international courts and tribunals lead to thergjtieening rather than the weakening of

international law.

The risk of weakening due to fragmentation is ratteoretical. International law is
diverse in its nature. The courts and tribunalsaliguender decisions that are final and
without appeal. The fact that the decisions on diqudar rule may differ is healthy
process in the development of international lawchSdiffering views, if any, would
attract debates from scholars and ultimately helpahieving more defined international

legal rules.

Further, those who call for unification of interioaal legal system forget that each state
enjoys its own sovereignty. States are eager tolaeg their international relations
including the mode the resolution disputes whicly raase from international relations
with other states. The courts and tribunals areetbee created to address new technical
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and functional requirements. In this respect, fedition of international courts and
tribunals therefore enlarges the scope of the chetetion of international disputes.lIt

reflects a growth in international law.

5.4 Recommendations

This research has investigated the implication lendevelopment of international law
posed by proliferation of international courts anbunals. The research concludes by
arguing out a strong case in favour of prolifenataf international courts and tribunals.
Although many writers argue that proliferation heg to fragmentation of international
law, the arguments are not strong and if such feagation were to occur, it is very rare.
Consequently, it is the recommendation of this aege that the existing international
courts and tribunals should corporate by followsagh other’s decisions in interpretation
of rules of law. The decisions of the courts dsurials do not have to bind each other but
can be used for persuasive purposes in interppataif the law. This will improve

coherence and avoid fragmentation that may resart tonflicting decisions.
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