University of Nairobi
Faculty of Arts Department of Sociology and Social
Work

Policy Making Process in Kenya: A Case Study of
the Preparation of Biosafety Act 2009

By

Betty Prissy Njoki
Registration Number: C50/70274/07
CSO: 698

<oaxiob

A Project Paper in Partial Fulfillment of the
requirement of Masters of Arts Degree in Rural
Sociology and Community Development

Supervisor-Professor Preston Chitere

2011



that this research paper for I1* degree of Maslcrs in Rural Sociology and Community

Development at University of Nairobi. Faculty of Arts, department of Sociology he.eby submilled, hns not
been submitted by me or anyone else for a degree at this or other university Thai it is my own work and

that malenals consulted have been properly acknowledged

STUDENTS DETAILS
) ] f-UotlJ Reg No C 50 1| 0°?
Naim e-e-i'-| P*,SS1

. Dae »3I1.MlaOll
Signature ..

Tins project has been submitted for examination with my approval as university supervisor

SUPERVISOR S DETAILS

Professor Preslon Clirtcre

A ju/vV
Signaluie. C«* > 3 Ju



Dedication

Speoal dedication to almighty God who gave strength and time to undertake this study To my daughters
Gloria and Perpetual Muasya for their patience during the times | was away to undertake tim study To my
very supportive house helps who stood m for me -Mwendia and Naomi To my husband for
mcouragement and having faith in me To my mum tor tier sustained value and support for quality

ducation and to my friends for re energizing me Ilam proud of you all'



Acknowledgement

First and foremost, is to thank the almighty God for His guidance during the entire process of proposal

writing data collection and comprlaton of this study

Thanks to my supervisor. Protessor Preston Chrtere for the valuable guidance and advice He inspired me

greatly to work on the identified topic and his inputs contributed tremendously lo the works in Ibis paper

In addition, special regards to authority of me University ot Nairobi for providing us with a good environment
and facilities to undertake our academic activities Special thanks for the bbrary facility and the connection
to the internet which made it easy lo access leforences loi lho matenats reviewed in this proposal. In
addition, special thanks fellow students especially Agnes who provided me with valuable information in

drafting the proposal

Special regards lo the organizations and persons thai responded during lho data codeclion and
clarifications Finally, | offer my regards to my family, fnends and all al those who supported me in any

respect during (tie completion of the proposal

Without hefps of the particulars mentioned above, il would have teen a challenge lo write this research

proposal You all remain a great memory m my heart as beacons for my research work lor partial fulfilment

(or my Masters degree ui rural sociology and community development



Table of contents

Ooclaration ....... [ J—
Dedication...

Acknowledgement

Table of contents.

List of Acronyms l...

Abstract
CHAPTER 1: INTRODUCTION

tl Background information
12. Pioblem statement
13 Research questions

14 Study objectives.......
14.1. Broad study objectives

14 2. Specific objectives

15 Study justification

16 Scope and Imutatmns

CHAPTER 2. UTERATURE REVIEW

2.1. Introduction

2°? Stakeholder in policy development process

23 Stakeholders Participation

24 Lobbying

241 I obbying an a communr.ation ptocess

25 A ijuneui overview id the pokey making jxccess in Kenya
26 Theoretical frame work

261 Pluralism-fckusm

262 Subsystems
63 Systems Analysis Theory

264 Contextual Interaction Theory

n Conceptual framo woik

8 Study variables and operational def-mtiuns
81 Independent variable
8.2 Dependent variable
83 Operational definitions

HAPTER 3 METHODOLOGY



31 Introductions 23

3 2  Study design 23
3 3  Unitolobservation ...........cccciiiiiiennnnn, 24
34 Sampling  ...cceeeeeen 24
35 Methods and tools of data codection 25
CHAPTER 4: DATA PRESENTATION AND INTERPRETATIONS 29
41 Introduction . 29
42 lhe Biosafety Bill ... 29
4 3  Typeso( Stakeholders 32
44 Statetoldots Participation ........... 36
44 1  Levelol participation by Multinational Biotechnology Seed Companies — .........cccocvvvnennee. 36
442  Levelol participation by Civi Society Organizations 42
443 Level of participation by Consultants' 46
444  Levol cl participation by the Religious Groups 49
445  Level of participation by PobCyMakeis .......... 53
446 Level ol participation by Lawyer 55
45 Stakeholders Perceptions about lhev contribution to llw process 56
CHAPTER 5: CONCLUSIONS AND RECOMMENDATIONS 66
5.1. Conclusions...........ceeeuv.... e e 66
52 Recommendations 6/
5 3 Suggestions lor tuither leseaich......cccoooveiiiieiiiiii e, 66
REFERENCES

ANNEXES 72
Anne* 1: The Biosafety Bill 2008 overview 72
Annex 2 Analysis of the Provisions m u>e Biosalely bill 2UU6 and some of Ihe contentious issues and proposals made lor
amendment 73
Annex 3 Questionnaire lor Study data gathering 8



ABN

ABSF
ABSF

AG

ANAW
APRM
ASARECA
ASARECA
BEACON
BIO-EARN

CIN
C-MAO
CREPP
CSOs
FGD
FWCW
GMOs
ISAAA
KBloC
KESSFF
Kl
KIPPRA
KOAN
MOA
NBC
NCST
NFPAD
NGO
NGOMA
PDM
PELIJM Kenya
ROOI-Konya
YARD

List of Acronyms
African Biodiversity Network
African Biolechnotoyy Stakeholders Forum
African Biotechnology Stakeholders Forum
Attorney General
Animal Network Association Welfare
Atncan Peer Review Mechanism
Association tor Strengthening Agricultural Research in Eastern and Central Africa
Association for Strengthening Agricultural Research in Eastern and Central Africa
Building Eastern Africa Community Networks

The East Atncan Regional Programme and Research Network tor Biotechnology.
Biosafety and Biotechnology Policy Development
Consumer Information Network

Community Mobilization against Desertification
Community Rehabilitation and Environmental Protection Programme
Civil Society Organizations

Focused Group Discussions

Fourth World Conference on Women

Genetically Modified Organisms

International Service for the Acquisition of Agri-biotechnology Applications
Itie Konya Biodiversity Coalition

Kenya Small Scale faimers Forum

Key Informant Interviews

Kenya Institute of Public Policy Research and Analysis
Kenya Oigamc Agricultural Netwuik

Ministry of Agriculture

National Biosalety Committee

National Council lor Science and Technology

New Partnership tor Africa's Development
Nongovernmental organization

Ng'ombe na Matundi

Teacher participation in the decision making
Participatory Ecological Land Use and Management
Resources Oriented Development Initiatives Programme
Youth Action tor Rural development

Vil



Abstract

A policy » a declination that defines the intention of a community organisation or government s goats and
priorities ponies outline the rote, rules and (wucedures (Mayer & Thompson. 1982) InKenya tlioie are many
policies that ate in place and others that are under development Unfortunately policy development for people
in most communities may seem to tie a process that does not leatty concern them or something over which
they have tittle control There may be confusion about now policy is made and the aveiage person may leel tar
removed Irom the policy development process (Steven el at. 2002) This study was undertaken to examine
the step by step law making process in Kenya Case ol the Biosafety Bill 201>8/Acl 2009, types of stakeholders
involved and their motivations and contributions Il also looked at some of the inputs they gave and those that

were incoiporated into the final Biosafety Bill 2008fAcl 2009

Some of the iteraluies reviewed included examination of a study tilled ‘Teacher Paiticipation in the Decision-
Making (RDM) process, reality and repercussions in Indian higher education”, by (Deepa Mehta, el at 2010)
The study focused on comparing teachers' actual and desired participation in different decisionmaking
Situations. Another study on African Peer Review Mechanism (APRM) Process in Konya undertaken in March
2003 on Agricultural Policy Making in Sub Saharan Africa formed part ol liteialure reviewed Key focus was

also drawn from a sludy tilled Politics of Participatory Decision Making in Campus Andiwo Obondoh (2003)

study was descriptive or a fact finding enterprise The study used non probaMity sampling techniques m
particular, purposive sampling and snowballing sampling technique to get information in regard to whether or

<*u they were staketwlders m Biosafety Bill/Acl 2009 development, trieir role and the inputs given A

(*1®8liorinatro was user! to gather data Irom focused Group Discussions and Key Informants in addition to

Secondary data collection

The following were the six stakeholders identified as being key in influencing lit* Biosafely Act process
IAstitubons  involved in  agricultural Ixotechnology  research, civil  society  oiganizations.
makers, Religious groups, and Multinational Biotechnology seed Companies and Consultants They
panc*pated in various ways to influence the Biosafety Bill 2008/Act 2009 Of the slakeltolders identified 83%
SKl that they participated through organizing and holding of various meetings for planning and strategizmg,
feedback, lobbying for support, information sharing and exchange witii media In the sludy 33% of the

s”™holrters contiacled consultants to support them in understanding the parliamentary process of appioving



Bills into laws and identity Uie areas ol weakness in the Bill tor lobby Other ways m which they participated in
influencing the policy development piocess was using olecliomc and print media formation of coalitions and
alkances mainly ABSF and KBioC. organizing and holding of workshops, holding public debates and
organizing and holding face lo face discussions with members ol parliament Each ol the involved
stakeholders made certain proposals to the Bill However the extent of incorporation ot these inputs varied and
maionty of tne identified stakelwklefs categories (80%) felt that then inputs were inadequately incorporated

Into the final Biosafety Act 2009

It further emerged that there was low involvement of the general public and grassroots communities in the
piocess ol developing Biosafety Bill 2008 (Act 2009) Further from tne study it was evident mat there was a

general inadequate knowledge on the law making procedure foi various stakelvokleis which might be

widespread among the general public and the grassroots communities

Several recommendations were made among them the need to enhance knowledge and understanding on
various issues lo the general public ami grassroois communities through ongoing civic educaiion programs
Further ttiere is need loi ditterenl stakeholder* to embaik on capacity building tor Kenyans on opportunities in

policy making process at devolved governments with the new constitution m place



CHAPTER 1: INTRODUCTION

1.1. Background information
A policy «s a declaration that defines the intention of a community oigamzation Ol government s goals and
priorities Policies outline the role, rules ami procedures They create a framework for performing assigned
duties Public policies are aimed at Hie whole imputation or at specific, targeted gioups, and can be created
by all levels of government (Mayer & Thompson 198?) Policies can also be created by institutions such as
school boards. liospdals or community organizations Public policies are made through a process involving
citizens, government officials and elected ofticials who, ideally, work logellier to set an agenda tor the
common good In another definition, putolx. policy is a combination of basic decisions, commitments and
actions made by llwse wtio hold or affect government positions ot authority (Gerslon, 2002) Policies shape
our daily hves by regulating such Ihmys as where and when citizens may use pesticides on their lawns,
which medications and treatments a provincial drug plan will cover, or whother an employer has an

obligation to hire women and visible minorities (Devon el al 2000)

Policies retted the ideology arid values of an organization or institution. They are Use piinciples that guide
action ar*d planning tods for goal setting and service delivery. They provide live terms of reterence for
selling program priorities and guiding program develo|imenl as well as help set rolos and delimit areas
within the organization's roie. lhey house the rules and regulations and provide guidance lor routine,
unique and controversial decisions. Policies provide the justification for and the sanctioning ot resource
allocations (e g , budget, stall tune). lhey piovide a tod lo assist in evaluating piogress and in piovidmg

accountability to constituents, funding agencies (Lyons el al, 2001)

Policy may be ilevdoped and applied at many levels and may iange from fomial legislation and leguialions
to the informal rules by which organizations function For example, government policy related to cluklirert,
youth and health is developed al international nalionaidederdl provinuai/lerritorial. and regional/
ckstncl/local/commumty levels by individuals (elected officials and public servants) across a number of
sectors, hicKkliiuj lieallh, education, social services, recreation, finance iuslice. labor, transportation and

environment (Devon el al, 2000)

On 29 Januaiy 2000, live Conference of the Parlies to the Convention on Biological Diversity adopted a

supplementary agreement to the Convention known as the Canagena Protocol on Biosafety |he Protocol



seeks to protect biological diversity from the potential risks posed by living modified organisms resulting
from modern biotechnology. It establishes an advance informed agreement (AlIA) procedure lor ensuring
that countries are provided with the information necessary to make informed decisions before agreeing to
the import of such organisms into their territory The Protocol contains reference to precautionary and
reaffirms the precaution language in Pnncrple 1b of the Kio Declaration on Environment and Development
The Protocol also establishes a Biosalely Cleanng-House to facilitate the exchange of information on living

modified organisms and to assist countries in the implementation ol itte piotocol

Policy making is a continuous interactive process with .1 cyclical nature Tins facilitates organized thinking
about policy even if the actual process is less orderly (Gerston 2002) Once policies are made the
members of pailinmenl use these policies to draft bills which are discussed in parliament and after lengthy
deliberations they are enacted by the president to become acts of parliament In addition to die constitution,

acts of parliament form part of laws in Kenya

This study examines the piocess through which the Biosafety Bill (now 2009 Act) was developed in Kenya
it shall focus more on finding out the nature and extent of involvement of different citizens/communities and
non government groups as wel as determine their perceptions on now they got involved in making
decisions and formulating policy process;-\vere their inputs considered did they receive audience and whal

inputs were keyed into the document arising from any ot tho groups

1.2. Problem statement
In Konya there are many policies that are ui place and others that aie unitor development A policy

statement is a set of principles guiding decision-making It provides a framework against which proposals or

activltius can be tested and progiess measured (Spas off. RA 1999)

According to Steven Dukeshire & Jennifer Thurlow in their Brief Guide to Understanding Policy
Development (2002), effective public policy is facilitated by community involvement in the poUcymaxmg
process Unfortunately, policy development tor people in most communities may seem to he a process that
does not really concern them or something over which they have little control They may feel that llie
policymaking process is something trial lakes place only among government and the more influential

members of society There may be confusion about how policy is made and the aveiage person may foel



far removed from the poky development process (Sloven el al 20021 For instance in Kenya thore are

many policies that have been developed yet most people are not clear of even the basic process of coming

up with an Act ol parliament

The tact, of understanding around policy development combined with potential value conflicts between
communities and public policy-makers has led to community membeis feeling alienated and frustrated
from the policymaking process Community members and organizations do nut have to remain on the
sidelines when il comes lo policy development They can choose to become active in the creation of policy
or advocate lor change in a poky that may have an effect on their community However, before members
of rural communities can effectively participate in public policy development, tfvey must have an
understanding of what policy is. why it is important, and Ikjw it is developed Fuither, community members
need to feel their participation in the cicalion ot public policy will benetil the people ol their communities,

region or province

Communitios and citizens can express their views concerning public policy issues through different torums
Including; consultation and engagement ol groups and citizens by the government government initiated
referenda, legislative hearings, elections, royal Commissions, town hall meetings, surveys and opinion

polls, policy round tallies, petitions, demonstrations, letter-wnting campaigns or other advocacy strategies

to accomplish this, public and community awareness ot how people who are directly atfer.led by policy can
contribute lo policy development or change is necessary (Hamahan 1995) ‘Development otgoodpokey is
earned out by end w,fh people, not on or lo people Itimproves both me ability ot individuals to take action

and tho capacity of groups, organizations or committees to influence change ‘ (World Health Organization.

1997)

Tins study examines llw piocess through which the Biosafety Bill now an Act of parliament was developed
in Kenya with a special focus ol assessing the level ol Involvement ot key stakeholders Qualitative
methods were used lo establish the level at winch Kenyan communities and citizens expressed their views
dunng development ol public pobey issues Based on the findings conclusions and recommendation were

drawn for shanng with a wider plalfoim particularly those in the poky development arms in government



1.3. Research questions

Hie study addressed the following queshons,

y Who we*e the koy stakeholders involved during tho formulation of the Biosafety Ad 2009?

2. What were their contributions into lire process o! developing llie Btosalely Act and 3l what level
were they involved?

3. What was the perception by tire stakeholders about the extent ot involvement in the

development of the Biosafety Acl 2009?

1.4. Study Objectives

1.4.1. Broad Study objectives

To examine the stop by step law making process in Kenya types of stakeholders involved and then
motivations, wiih special interest to find out the extent ot involvement of the rural communities The study
luither reviewed the rote and inputs given into ine process by lhe vanous stakeholders through

assessment of the Biosafety Bul (now 2009 Acl development process

1.4.2. Specific objectives

1 To identify Ihe types of stakeholders that were involved during the Biosafety bill drafting

2 To establish tho level ot the stakeholders participation and inputs in development of
Biosafety Hill (now 2009 acl)

3 To establish Iho perceptions by tho key stakeholders on the level and quality of involvement
during Biosafety Act 2009 development

4 fo outline the Biosafety Bill and the changes ihat took place betoie adoption as an Act

1.5. Study Justification

Ihrs study attracted inteiest for several reasons Policy development processes havo been ongoing for
many yeais in Kenya Many forums as well as lobby piocesses take place Apparently most Citizens and
communities in Kenya only get to know the highlights of the progress probably through IThe media and have

no oppoitumty to contribute Ttw study aimed to map a case study of how the Biosafety Act was developed

from a hill through the padiamentary process showing llie stakeholders involved and what contributions

they made as well as lhu flexibility and willingness of the policy makors to adopt their inputs Il was aimed



at reviewing the dynamics involved in a process of developing laws in Kenya and how various stakeholders

participate especially on Itie importance of group formations and their effectiveness

According to MacDonald. W (1997} m his economics journal Possible appioacbes to policy making: the
selection of strategies and possible activities, majority of communities and citizens in a country have
inadequate knowledge over their countries system of policy formulation and may even not understand the
level .it which they can influence Some have poor lobbying techniques and due t this challenge fail to
influence the potioos formulation process Hie study highlighted the process used to formulate Ihe
Biosatety Act 2009 as well as the lobbying techniques used to form a learning point for most people. In
reverence to lhe Biosatety Act 2009 tho study sought to assess stakeholders' perception over then
participation and gather then recommendations on ways of improving Hie feedback and communication

process m policy formulation m Kenya

1 6 Scope and limitations

Many policies and pohcy guidelines have been developed in Kenya and several Acts of parliament dratted
m Uie lecent past The study was limited lo examining the process Uuuugh which Hie Biosatety Bill (now
2009 Act) was developed It aimed to review lhe extent and the quality of mvolvement/contribution of key
stakeholder, Hie communities and citizen in policy development with a close reference lo this Biosafety Act

2009



CHAPTER 2: LITERATURE REVIEW

2.1. Introduction

This study focused to document the stakeholders that were involved in the development process of the
Bwsalely Act 2009 It reviewed somo of live ways in which they participated and inputs and decisions that
they gave/made The study established some of the activities that were undertaken in an effort to lobby
government and policy makers to adopt stakeholders' positions and propositions E g the forums ot
participation they tveld as well as evaluate their perceptions on level ot involvement and the results they
achieved in this process A particular focus was to find out how the general public and grass root

communities participated in this process

2 2 Stakoholdors in policy dovolopmont procoss

Stakeholders refer to a person, group, or organization that lias direct or indirectconcernin a policy
because it can affect or be affected by the policy s actions, objectives and legal bindings There are many
individuals and organizations involved in changing oi creating a policy Understanding who those players
are and the rote Hiey play can help individuals and organizations throughout the policy-making procoss
The roles of both government and non-govornmonl organizations involved in the policy making process are
guile critical in coming up with a focused policy The government stakehokleis could bo the legislature or
House ot Assembly, the Cabinet, the civil servants oi live Pnvy Council Office The Non-governmeni
stakeholders could he interest groups, mass media, community, board of directors, regional boards,
lobbying groups or even individuals (the public managers) In Ins work, Lyons slated lhat in a policy
formulation procoss nne should not expect someone to change something if they have no influence in that

area Be suie lu identity and reach out to those who do have lhe authority to make policy changes (Lyons

el at 2002)

In recognition of lhe importance ot effective partnership, non-governmental oiganizahons are invited to
foster coordination, cooperation and communication at the local national, regional and international levels
and with local and national governments, to leuilurce lheii eltecliveness as koy participants in the
implementation of population and development programs and policies Inthe work ot Pal LA; Public Policy
Analysis (Pal LA, 1992), the involvement ot NGOs should be seen as complementary to ihe responsibility
ot governments to provide full, sale and accessible reproductive health services, including family planning

and sexual heallh services



23 Stakeholders Participation

The development of policy is not m reaction to a crisis situation, in most cases but rather follows a process
that aikrws lor full application of research and input from interested organizations and individuals Foi a
policy development process to be truly effective it should be based on accurate up-lo date information
about die issue or situation Views from different stakeholders count a lot m making the document complete
and enhancing its ownership (Steven Dukeshire el at) But what we see in most countries like Kenya is a
hurried process that only involves a tew intellectuals and policy makers but with little oi no involvement ol
the citizen and civil organizations Several studies have brought dilteienl findings on participation by

different groups in policy development

Ina study tided "Teacher participation in the decisionmaking (POM) process, reality and repercussions in
Indian higher education (Decpa Mehta el at 2010) provided a companion of findings with similar studies
conducted in western settings regarding the relationship of participative decision making (POM) with some
selected organizational variables teacheis' |ob satisfaction organizational goal commitment, role

ambiguity, and rote conflict

Ti»e study repoit tiere focused on comparing teachers' actual and desired participation in ditfeieiii decision-
making situations diul examined how participation in decision making differs in Indian higher educational
institutions The Study data was gathered through a survey of 281 faculty members of Banaias Hindu
University. India Results indicate that in the Indian context teachers* actual and desired participation was
highest mi institutional decisions and lowest in technical decisions Itis recommended that administrators
evolve a mochanism for inviting participation of teachers in different decisional domains, based on the

findings of this study

Another study on African Peer Review Mechanism (APRM) Process in Kenya was undertaken in Match
2003 on Agricultuial Policy-Making in Sub Satiaran Afnca Tins study used twth pnmary and secondary
sources of information In order to understand the APRM process, existing documents wore reviewed
critically to understand the genesis and the process ol APRM, stakeholder paiticipation, their rotes,
characteristics, interests and networks; factors influencing the process and lovel of implementation
Reviewed documents included the Konya sell assessments and countiy teports In addition, interviews

*eie carried out with the NEPAD secretariat in Kenya tnat was responsible tor this process, the Lead



Technical Agents (LTA) who was charged will) undertaking the process and important agricultural
stakeholders in order to understand how much they were involved and how well agricultural issues were
addrossod in tho process An Analysis of interaction between stakeholders was done ie lor Kenya
Institute of Public Policy Research and Analysis (KIPPRA), the LTA involved in preparing the country sell
assessment report under the theme on Economic. Governance and Management that dealt with agriculture
issues and olhor stakeholders was drawn For this puipose. slakcnoldeis m agriculture have been grouped
mlo five categories policy makers (Ministry of Agnculture MOA) Government parastatals academic and

research institutions, pioducer organizations, farmers. and expeits and independent consultants

The findings indicated that out of these categories only three participated in the APRM process These are
the Punning Section at tho MOA. fanners through the national household survey, and an agricultural
experl. Prof Willis Ofuoch- Kosura in the repon review srage Participation by stakeholders in agriculture
was inadoqunto (Simon Kimenju, et at 2009) At tho policy making level, key departments in the MOA.
including the policy department, were not involved in the stakeholders' forums, meaning that governance

issues in such departments were left out

Inanotlier study titled Politics of Participatory Decision Making in Campus Andiwo Obondoh (2003), it was
noted tliat Government citizen rotations require broad spectrum ol interactions at each stage of the policy

making cycle, from policy design, through mpiementatton to evaluation

The study was on academic governance or democratic management of campus affairs It focused on
managerial decision making, causes of varsity crises organizational life, higher leadership and stakeholder
participation in management of higher education m Kenya Tho Study ol politics ol participatory decision
making hi campus administration was done with support from the Association ol Afncan Universities It
covered three public universities in Kenya the University of Nairobi, Egerton and Konyatta Umvorsities
Using both qualitative and quantitative techniques, the study concentrated on six mam thematic areas
managerial decision making procedures and processes, causes of varsity problems organizational life,
stakeholder participation in policy formation, leadership in higher education and finally higher education

management in the ongoing democratic transition

10



Ihe major focus however. was the natuie and exlenl of student and staff involvement in making decisions
and formulating policies, which govern higher education m Kenya Other core areas included information
processing, communication and exchange as well as motivations behind managenal and academic
problems Part of Ifre findings of this study was that facilitation of greater involvement of stakeholders m
college affairs came out as a senous administrative and leadership problem The general absence of
culture of roguiai dialogue and Jomt forums in our universities is manifested in nsing cases of unrest
University problems have been on the increase as mutual communication fails between the administration
and students The recurrent student unrest and slaft disenchantment, are often reflections of demands for

tnar mvotvemont in campus governance

Government citizen relations tequtre broad spectrum of interactions at each stage of the policy making
cycle, from policy design through implementation to evaluation There should bo information flow,
consultations and activo participation Governments need to be active in giving out information and
establishing a two way fetation in which citizens provide feedback to government The jxilicy makers should
cultivate a partnership in which all stakeholders actively engage m proposing policy options and shaping

dialogue even (hough the responsibility for the final decision rests on government

2.4. Lobbying

A lobby is a group ol people trying to persuade an organizatkmfgovernment that something should be
done In policy fommlation lobbying is used lo influence the extent and level of involvement of stakeholders
to influence the key decisions in formulation of a pulicy There are different ways of lobbying ranging from
the wntmg of letters to key target audiences lettors. press releases, press conferences, fact sfiects,
briefing packs, posters flyers, expressing, public service announcements, petitions pubfre forums public
rallies and face lo face meetings fhe basis for successful lobbying is in forming credible paitnerships and
effective communication An example of effective lobbying was done by the women's coalilions at the 1994
Cano ICPU and the 1995 Beijing Fourth World Conteience on Women (FWCW) lo ensure that women's
repioduclive lights (particularly the right lo safe abortion sorvices and protection from violence and) and

women's empowerment issues wore pnonties In the programmes ol actions

1



2 4.1. Lobbying as a communication process

In Ha book 'Lobbying as a communication process’ Lester W Milbrath (spnng 1960) established that
lobbyists play a great rote in the government decision process In an ellort to analyze the role ot lobbyists
m influencing decision process he Ibmks that there »s need lo reference the overall government decision
process Ibs paper provides new mSKjhls and also leads a community model foi analyzing lhe lobby
aspects ot the process This perspective was gained from a sample survey of Washington Lobbyists the
study focused primarily on lobbyists as individuals who compnse a political skill rather than on the nature
and power groups winch tfiey lepresent as must other studies ol lobbying have done Ttie universe from
which the sample was selected included all the individuals with Washington addresses who registered as

lobbyists with the clerk of the bouse and secretary of Senate during lhu first two quarters of 1956

Ho observod Ihal il is unhappily an extra ordinary research problem to ascertain the bases for judgment
made by these decision makers. Upon A general knowledge of decision making he constructed a frame
wort showing how lobbying fits into or plays a role In the overall government decision process Milbrath in
hws Decision Making Theory an almost universally accepted concept Is that decision maker must have

access to ideas, arguments, information and so forth before these factors can figure in ms decision

Another concept of decision making process suggests, however, that mere accessibility is not enough
Every person has a set of predispositions that are derived born various sources such as conditioned
learning experience Predispositions for our analysis provide a perceptual screen for each individual Thus
anyone wishing to influence the decision of a government official, then, must be concerned not only wiih
getting bin information to him but also wilh the problem of presenting it so that flu? decision maker will be
receptive The only effective communication is that which goes beyond the perceptual screen In fact, there
is no other way to influence the government decisions short of remarking lItie jiersonabties of decision-
makers or replacing them with other persons 1lhrough the study Mdbraith established Ihal lobbying process
then is essentially a communication process and the task ot a lobbyist is to fiyuie out Iww lie can handle

communications most effectively in order to gel through to decision makers

Key findings of the study were that most of the lolibyisls did not use (he term communication but it was

clear that most conceived their job as one ot communication The lobbyists seemed lo fall into three

categories based on their arguments facts, arguments and powei As merchants of information, lobbyists

12



have a tactual base for their message; especially they oflei facts about how a contemporary group will gel
affected Because of the constraints of the relationship between lobbyists and decision makers, most
lobbyists take particular pains never to present anything but accurate facts The facts are accompanied by
a sot of arguments about the rightness, wisdom or justice of ttm proposed action Much more difficult and
subtle is the task of communicating power Tins involves using enticing gifts such as money A forthright
offer of campaign money to a decision maker might be used to smear the other opponent Power can be

used in a supportive or positive way

Many of the interviewed kibbyisls believed that personal communication is more effective than written
communication in gaming access and is more likely to reach the decision makers when he is in a receptive
tram* of mind Lobbyists also tend to believo that their most effective tactic is ttie personal presentation of
then case to lire officeholder provided they can get in to see him or get his phone number Some lobbyists
made littio efforts to bolster their arguments with research either tiecause they felt that their problem was

not amenable to rusearch or becauso thny fell that research would not ho respected

Miirath also points that most lobbyists ot the sample did not prefer to share then information through
testifying at healings as the congress men die likely to havo made up tlieir minds on what to take and what
not to take seriously He also found out that allhough lobbying connotes personal representation before
government, a far leaching effort to influence policy making must include communicabon with decision

makers through intermediaries such as written or oral messages

MUbrath noted that it was just as impoitant to the lobbyists to keep his channels ol communication lo
decision makers open as it was lo transmit the communications themselves Most of the lobbyists depend
on the enteitdinmenls and paibes to kocp open the channels of communication lo decision makers
Contrary lo another popular conception, lobbyists have no faith whatsoever in bribery as a device tor

keeping the channels open as well as in contnbutmg money towards political money and campaign work

2.5 A genoral overview of the policy making process in Kenya
The Kenya government has three aims namely the Judiciary, ttie executive and the legislature The Politics
of Kenya takes place in a framework of a presidential representative of a democratic republic The

President of Konya is both head of stale and tiead of government, and of a multi-party system The 2008
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constitutional amendments ami signing ot an accord between llie Kenyan min partios namoly enabled
sharing of executive poweis between like President and a Prime Minister Executive power is exercised by
the government, with powers snared between the President and a Pnme Minister, who coordinates and
supervises lho cnbmot Legislative powei is vested in both the government and the National Assembly
The |i»diciary is Independent of lire executive and the legislature The judiciary is headed by a High Courl
consisting of a chief justice and High Court judges and judges of Kenya's Court of Apfttal (no associate
judges), all appointed by the president The legislature branch constitutes of (lie unicameral National
Assembly or Bunge which has 224 members 210 members elected lor a five year term in smgle-
soat constituencies 12 members nomlinatod by political parties in proportion to then shale of scats won in

live single-member constituencies and 2 ex officio members the attorney general and the speaker

in Kenya parliament has tho supreme power lo make laws - This is provided under Section 30 of the
Constitution  Section 30 the Legislative power vests in tne Parliament of Kenya which shall consists of
the National Assembly and tire Piosidont Howevei the power to legislate is exercised through Section 46;

Sec 46 (1) Subject to this Constitution, the legislative power of Parliament shall be exercisable hy Bills

passed hy tho National Assembly (Kenya constitution)

Laws are made from pobey documents and statutes proposals by the government, individual members of
parliament, local government, business and civil sociuiy The laws made by Parliament are referred to as
statutes lhere is a formal piocess for making laws through parliament The parliamentary process ot
making laws is undertaken through passage of Bills A Billl is a proposal for a new legislation or an
amendment of an existing law |l is draft legislation lor consideration by the National Assembly The firsi

process in the law making process is the dratiiikg of the Bill or proposed legislation

Bills can originate from various sources but most fiiHs are brought to parliament by the government through
relevant ministers depending on the issue for example a Bill on health will be brought lo paitnunenl by lhe
Minister lor Health or tho Assistant Minister in that ministry The bills can either originate from private
individuals, lobby and advocacy groups, and individual members of Parliament and Government

departments

hup /Avwwav documatica forms com/usa/nmd-sale-more-info php
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In Kenya a! the Government Bills are drafted by the Attorney Goneral’s Office Bills are classified as either
Pubfcc Ol Private bills The law allows any member ol parliament to bring a bill to Parliament However, the
difference in procedure is that a private member who intends to bnng a Bill to Parliament must first move a
motion seeking Uru leave of Parliament to bring the motion It is only when the motion lias been approved

that the private member can bring his/her Bill to Parliament for debate

. public Brils

This is a bill on a matter affecting the pubhc or a section of the pubic as a whole or generally The
publication and introduction is done by a minister or a private member. The private member must also
obtam leave ot the house to bring live bill to parliament toi debate This bill is paid tor from pubic coffers
Some examples of famous Public Hills bioughl by private member (ecently in Konya are The Hire
Purchase Bill, the Consbiutioii of Kenya Amendment Bill (1999). the Constituency Development Bill (2003).
the Central Bank Amendment Bril (The Donde Bill-2000), the Sugar Amendment Bill (2004), and the sexual

Offerees Bill (2005)

e Private Bills
This is a Bill otliei llian a pubic Bill 1l loates to matters not affecting the public generally and can be
promoled by any person with the leave ot the house It's paid for by pnvate persons.
Whelhur public or private all Bills must pass lhiough
1. Drafting stage
2 Publication stage
First reading
Second reading

Committee of the whole House

o o

Third reading

7 President s assent
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An organsl(ll can lobby for Bills in parliament The lobbying piocess begins with tin; process ol drafting
flats This IS especially so witn private members Bills Civil Society Organizations (CSO) can lesearch into
and prepare drafts of motions and Bills lhal are eventually either laken up by government or brought to
partamenl as private member's Bill Once a Bill is presented, whether it is a Government Bill or a pnvate
members Bill, the stages Bill must pass in Parliament are the same As arule every BiU must be published

In the official ga/olto of tho Kenyan Govornmenl call Iho Kenya Gazette, before being taken to Parliament

Steps to Influencing Policy: Although the pofccy jirocess ts not cut and dry. there are slops that
communities can folkiw which will pul them on Uie road to alletling, understanding and influencing policy
The framework tor policy development/ change presented here is based on that developed by Lyons et al
(m press) Sometimes lho path |to policy) is barely visible obscuied by Hie struggle of contending interests
and ideas, by Hie inconsistencies or contradictions ol government action and inaction or by fuzziness in
how an issue is defined (Doern anil Phidd 1988)

a ldontify the problom or issue
The process of policy change begins with identifying one or two koy issues that the community wants to
take action on This requires isolating the problem and its causes Understanding Hie problem and its
causes often requires gathering information about the issue it is also important at this point to identify
individuals and groups wfio may t>o sympathtil*- to youi issue and may be poieiiliul supporteis

b. Identify preferred solutions and develop an action plan
The next step after identifying the one or two key policy issues is to genorate a solutionis) to them This can
be dono by looking at how sumlar situations were dealt with, deciding on wtial information you need to deal
with your paiticulai key pohey issues, figuring out who can help soecitmg ideas from live community, and
thinking about the short and long term consequences of various solutions Once a solution has been
<deniiiied. decide on the best strategy to mlluence the decision making related to the identified problem or
»Sue. Selecting the host strategy and developing an action plan to carry out the strategy may be difficult

help from other community organizations as well as universities, researcii centers, government

agencies, other communities, and special interest gioups you will be able lo develop an action plan that

your objectives and the activities needed lo implement your solution Action plans let everyone

know what is to be done, how itis lo be done and who is going todo it (hanrahan, 1995, page 8)
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c. Implement the Action Plan
Once you havo decided upon an action plan, you need to outline the steps tliat must be lakon to catty out
ttte strategies you have chosen Some examples ol potential actions include educating the public about
your issue through the media, sending letters to appropriate authorities explaining the issue and requesting
action submitting a policy bnef presenting the issue at a public forum, and contacting youi municipal,
provincial, and federal government representatives The timing of these actions may tie critical and must be
considered carefully to maximize their impact UsuaHy keeping actions positive, constiuctive. and tactful
will make it more likely that you can gam live support of Hie public as well as those who can change the
policy (MacDonald, 1997)

d. Monitor and Evaluate Your Progress
Policy change can be a long process You should monitor and ovaluaie the progiess you aie making with
the goal of identifying positive changes as well as areas lhai still need improvement It is important to
consider both the process itself as well as impacts and outcomos Whan considenng the process, you
should ask yourself what have you done, what worked what did not work, and why? In terms of impacts
and outcomos, you shrxild assess whether tliere has been an increase in public and government
awareness and support towdid your issue, whotliei Policy development in a countiy is supfxised to bo a
participatory process involving all stakeholders and conswleimg the good veil ol its citizens Itie

involvement level usually vanes with different stakeholders giving different inputs and opinions

2.6 Thooretical frame work

2.6.1. Pluralism-Elitism

Pkiralist-elitisl appioachcs focus on the distilbulion of power within the pokey process and how lins shapes
policy formation Pluralist models of policy-making, set out by Dahl and Lindblom (195J) and Lindblom
(1959) were based on the assumption of an open literal democratic political system in which different
pokey actors operated on a level playing field Schattschneidei (1960) criticized this model, insisting that
tho elite systematically shaped (he political systom m its favor Me argued that all forms of political
organization had a bias m favor ot the exploitation ol some forms ot conflict and the suppression of others,
bocause organization was the mobilization of bias Inother words some issues were organized into politics
wtuio others were organized out, the elite managed this process to ensure the inclusion or exclusion of
certain issues from tho policy process However Bachrach and Baiatz (1962. 1963, and 1970) aigued that

powt*< was not just the control ol observable behavior and decisions, but also included the non-observable
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reaJfli of non-decisions Non decision- making meani mat poncy-makers with power could effectively keep
certain issues oil the policy agenda Crenson (1971) further developed these aigumenls with Ins claim that

llw dominant ideological system transcended and shafted live policy process

Cobh and Elder (1972) focused on issue-formation, mat is how an issue becomes an agenda item in the
policy process, and posited a number of triggering devices whoh prompt me emergence of an issue In be
transformed into an agenda item, liowevei the issue must be ol concern to decision makers and Uie body
politic, and must overcome the numerous elite strategies of containment There is no single, unified ‘powei
eMe\ but rather there aie many competing power elites with differing backgrounds, values and bases of

support in the broader society

2.6 2. Sub-Systems

Sub system approaches analyse the poltoy process with lefeieitce to concepts such as policy networks,
policy communities and sub systems. The metaphor of a policy netwoik or community is used to denote the
pattern of formal and informal contacts and relationships that shape the policy agenda and decision-
making The concept o! the policy network was lust used by Heclo (1978) in his study of tno US exoculive
wtutst Richardson and Jordan (1979) and Smith (1993) applied the concept more widely m Britain and the
US Rhodes (1981) and Benson (1982) analyrod policy networks in terms of different structures of resource
dependencies. Kingdom (1984) analyzed the policy process in terms of distinct sub-systems or streams,
specifically problems, policies and politics the confluence of which determined whether or not a particular
policy was implemented Sabatier (1986, 1988, 1991), on the other hand, devised a wider conceptualization
ot the pokey sub system it included a wider range of actors allending to particular policies and problems
not |ust Ifw formal decision makers However, the roles of elite opinion, and the factors which help to

change opinion over time weie key to understanding and explaining policy outcomes

2.6.3. Systems Analysis Thoory

The systems theory is denved from the hard science and applied to behavioral and social science The
argument of the lheory is Inal the mtricato relationship of parts cannot be treated out of the context as a
wlioto The focus of the theoiy is on relationships or processes at vanous level with social systems (Ritzei,
1588) A system consists of various components or subsystems which function together for systems to

work if a subsystem fails the whole system is pul to (eopuidy
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System™ model of policy process was veiy important in the development of more sophisticated models of
policy making His book, inspired by the considerable amount of thinking about natural and social systems
that occurred in early 1960s, corresponds with the then new and growing field of systems analysis Easton
and the systems modelers argue that we can think of public policy process as the product of a system
influenced by and influencing the environment in which it operates The system receives inputs and
responds with outputs lhe inputs are the various foima of issues, pressuies, information and (lie like to
which the actois m the system lead the outputs are in simplest terms, public policy decisions to do or not

to do something (Birkland 2005.)

The environment of policy making The policy environment contains the features of structural, social
political and economic system in which public policy making process lakes place the political process can
be tfwughl of as being influenced by and influencing its environment One must however be careful with
this analogy since the boundary between the political system ami its environment is blurry as systems and
the environment overlap to some extent In policy development process what goes in is called the inputs
that are either Public opinion or Decisions made in relation lo the development process The outputs are

tnc laws, oversights and evaluations that come out of llie process

2.6.4. Contextual Interaction Thoory

Description: The Contextual Interaction Theory (CIT) posits that policy actors' motivation, information
needs, and level of power/collaborabon are key variables influencing policy and programme
implementation Developed by Hans Diessws and colleagues at lhe University uf Twente in lhe
Netheilands, retrospective studies have demonstrated that Ihe theory predicted a high percentage of policy
implementation outcomes In European and US settings Finding a model for policy Implementation does not
nwan that implementors then can employ a simple process, using quick fixes to create rapid change in an
implementation network—long term behavior change rarely happens that way Instead, a simplified model
provides a framework loi systematically identifying and addiessiny factors that implementors have some

chance of influencing

The activity learn identified such a model in (lie Contextual Interaction Theory (Cll) CIT uses a deductive
social process appioach that employs explicit consideration nf several variables, including Ihe policy tools

(or Instruments') and the strategic interactions between implementors and taigel groups ovei extended
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poiiods of tune (O'Toole 2004) The basic assumption of the Contextual Interaction Theory is thus that the
course and outcome of the policy process detrend not only on inputs (in this case the characteristics of the
poi”ty xislruments). but more crucially on the characteristics of the actors involved, particularly thee
motivation, information and power All other faclois that influence the process do so because, and ui so tar
as. they influence Ihe characteristics of the actors involved The theory does not deny the value of a
multiplicity of possible factors but claims that theoretically then influence can best be understood by

assessing then impact on the motivation information and power of the actors involved (Bressers. 2004)

This discussion of actors includes the role ot lire public In policy implementation Communities and
individuals are the ultimate 'target groups* ot policies and programmes and therefore are the ultimate
esUeet-fevd* implementors able to demand or reject specific programmes For example, in Vietnam a
policy to reintegrate children living in orphanages (Including children allected by HIV) bar* into the
community has failed to gel off the ground tiecause tew community members will accept these children due

lo unfounded fears of casual transmission of HIV to llieir children

2.7. Conceptual frame work

A concept is an image or symbolic lepieseiiialron of an abstract idea Chinn and Kramer (1999) define a
concept as a ‘complex mental formulation of experience' While Ihe theoretical framework is the theory on
which Urn study is based, the conceptual framework 15 the operationalization ot the theory It is the
researcher's own position on the problem and gives direction to lhe study It may fie an adaptatwxi of a
model irsed in a previous study, with modifications to suit lhe inquiry Aside from showing the dueebon of
Umi study ihiuugh the conceptual framewoik the lesearcher can be able lo show the relationships of the

different constructs that he wants lo investigate

The study mam objective is lo identify the types ot stakeholders involved in the Biosafety Ad development
Key in this study is to also understand the inputs and outputs dunng tho feedback processes between the
pailws involved through influence and lobbying processes The findings will also constitute a view of the
stakeholder's perceptions on llie fairness towards absorption of their inputs into the Biosafety Bill/Act 2009

It will also help to show how the political good will and influences contributed lo shaping up the final dratl ot
Blosatety Acl 2009
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VARIOUS
STAKEHOLDERS AND
MOTIVATIONS

STAKEHOLDERS PARTICIPATION: VARIOUS
INPUTS, INFLUENCE AND LOBBYING
PROCESSES

POLITICAL GOOD
WILL AND SUPPORT

2.8. Study variables and operational definitions
2.8.1 Independent variable
In Ibis study the participation of the various stakeholders in the development of Biosafety Rill 2008/Acl 2009

was the independent vanable

2.8.2. Dependent variablo
Results of Hie participation by slukehoiders m the development of Biosafety Act 2009 will be the dependent
variable These results will bo m form ol Hie interventions and incorporations ol proposed changes into Ihe

U | dunng the Biosafety Act development process

2.8 3 Operational definitions

e Policy framework
A policy is a declaration ttut defines the intention of a community, organization or government's goals and
priorities Policies outline lhe lole. lules and procedures They creale a framework within which Ihe
administration and slaft can perform their assigned duties4(Mayer & Thompson, 1982)

e Typos of Stakeholders
Person, group, or organization that had direct or indirect slake in a policy because it can affect or be
affected by the policy's actions, objectives, and legal bindings * The types of stakeholders during the
development of Uie Biosafety BilfAcl 2009 included live media tarmers, civil society organizations. Seeds

companies, multinational companies These will bo identified for documentation in lhe study
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e Stakeholders perception
In philosophy, psychology, and cognitive science, perception is the process of attaining
awareness or understanding of sensory information Fhe word ‘perception* comos from the Latin
words perception, perception, and nleans "receiving, collecting, and action of taking possession,
apprehension with the mind or senses What one perceives is a result of interplays between past
experiences, including one's culture, and tho interpretation of the perceived It the percept does not have
support m any of these perceptual bases it is unlikely torise above perceptual threshold

« Participation
A mechanism by winch stakeholders die hoard and have an opportunity to influence the decision from the
beginning to the end ot Hie decision-making process A jirocess leading to a joint ettort tiy stakeholders
technical specialists, the authorities and the proponent who woik together to produce heller decisions than
if itvey had acted independently Paitiupaiion also leads to increased legitimacy it participants feel the
process was fair and their inputs wore used, it vail ultimately enhance llieir compliance In fact, it has been
demonstialed that the perception of legitimacy is linked to the participant' views ot the fairness of the
process (Sulinen and Kuperan 1999) Furthermore participants who view the process as legitimate
generally feel a strong obligation to comply with the results, even it the mandates contradict then self-
interests (Sulinen and Kuperan 1999)
In the study tins was measuieit through leview of existing documents and questioning to identify activities
auch as;

1 Meetings attended

2 Consultancies in drafting and leview of the Biosafety Bill

1 Lobbying lluough meeting decision makers

4.Holding media press conferences

5 Airing articles and Information through media

6.Engaging mediafvideo persons to cover events

7 Writing of letters to relevant autltonlies

8.Attending amendments meetings

9 Review of the law

10 Giving incentives
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CHAPTER 3: METHODOLOGY

3.1, Introductions

This cftapte* consists ol the research design, population sample, sampling methods, unit of analysis unit of
observations, tyfies of data sources of data data collection procedwes and data analysis procedures used
m conducting this research Research design refers to the planning of procedures lor data collection and
analysis that are undertaken to evaluate a particular theoretical perspective In this study descriptive
research was used According to Singloton et el (1988 90) a descriptive study is basically a fact finding
enterprise, which focuses on relatively lew dimensions of well designed entity and measure these

dimensions systematically arid precisely usually with detailed numerical doscnplions

3.2.Study design

This study was exploratory and shall serve as a baseline lor otliei future studies on the roie of the
slaketwldeis in pofccy formulation in Kenya Qualitative research methodology was used in carrying out the
research Qualitative research is broadly dotined as any kind of research that produces findings not arrived
.ii by moans ol statistical proceduie oi means ol quantification (Strauss & Cobins, 1988 17) whereas
guanWalive research seeks instead illumination, understanding and extrapolation of similar situations
Quabhi.itive methods are suitable for bolter uiKielsiending a phenomenon wliero not so much is known
about. In Kenya the Biosafety Act 2009 is in place but a lot is not known on v/bo participated in the
formulation what contributions they made and how their contributions were incot|>orated as wen as the
stakeholders peicepbon on ttieii lole in ine development o! tins policy The study focused to find out on the
key stakeholders wfw participated in the foundation, what activities d»d they undertake, what inputs did

they give and the discussions they were involved in

In addition qualitative approaches were preferred as an effective metlwdoiogy lor helping to gam in depth
inloanatKkm that may be dilficult to ascertain and generate quantitatively Qualitative methods are
appropnate in circumstances where one needs to first identify variables that might later be tested
guantitatively or wtiero the researcher has determined that quantitative measures cannot adequately
interpret a situation Research problems tend to be framed as open ended questions that will suppoit

discovery of new information (Strauss and Cobms. 1990)
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3.3. Unit of observation;
This refers to the objects, entity or subjects from which data required for Iho study shall be obtained In this

study unit of observation was individuals who gave information on and also entailed a review of relevant
documents

34 Sampling

Sampbng is that part of statistical practice concerned with ttie selection of an unbiased or random subset ot
individual observations within a population ol individuals intended to yield some knowledge about
the population of concern especially for the puiposes of making predictions based on statistical mluronce
Sampling is an important aspect of data collection In Hus study the Interest was to get a sample that can
give mtormatron in regard to whether or not they were stakeholders in Biosafety BiH/Acl development the
role they played and tho type of inputs Uiey contributed as well as the* perceptions on how much ot thee

contribution was incorporated into the Biosafety Bil/2009 Act document

The study locused on use of non probaUiity techniques partly because there is no sample frame in
existence of the whole population Non probability sampling is usod in qualitative research and for
guantitative study of preliminary and exploratory nature or where random sampling is loo costly or where d
is Nio only feasible alternative. In tins study sampling was done using non probalxkty sampling techniques

in particular, purposive samfiling and snowballing sampling technique

3.4.1. Purposive sampling.

In this technique respondents were cliosen by criteria that they were Uwugbt to be Iho must relevant to the
subject under study Four (4) Civil Sociely Organizations were identified, one multinational seed company,
one lawyer and a consultant Time and place to meet for inletviews was agieed upon The selected
participants holped in recommending other key institutions and strategic individuals thought to have crucial
information about the Biosafety BiH 2008/Act 2009 This was crucial in helping to identify institutions from

wheie respondents weie drawn from as well as foi identifying tho respondents

3.4.2. Snow ball sampling;

this method was used m addition, to ensure ennclied information wheie once the lespondents purposive!/

Ktenitfied were interviewed, they were asked to recommend others who meet the entena of Iho research

and were willing |0 tako part
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3.4 3. Unit of Analysis

Accoiding to Singleton, et al (1988 19), unit of analysis refers lo entities objects oi events under study The
unit of analysis includes individual people, social and political roles positions and relationships, social
groupings Me families and organizations and lads such as books and documents The specific unit of
aniysis was the types ot stakeholders that participated in the development of ine Biosafety BHt/Act 2009
The study observed keenly lhe role eacli played and lhe kind of decisions they made to influence
formulation of Ihe Biosafety BilfAcl 2009 Tfte study analyzed lhe perceptions ot the stakeholder on level

of contribution lo the Biosafety Bill/Acl formulation

3.5 Methods and tools of data collection

Thu study used qualitative data collection approaches Ihe mam qualitative methods used to gather
information were the Focused Group Discussions (FGD), Key Informant Interviews (KIl) and secondary
data review These methods were more dynamic, interactive and generated more detailed explanations
ami data that contribute lo m-deptli understanding of the process of developing Ihe Biosafety BilMct 2009
Interview schedules were used with key informants' interviews.

3.51. Focus Group Discussions

The focus group discussion (FGD) is a rapid assessment, semi-slruclured data gathering method in which

a purposively selected set ol participants gather lo discuss issues and concerns t>ased on a list of key
lhernes drawn up by tire researcher/lacililator (Kumar 1987) This qualitative research technique was
originally developed to give markeling researchers a belter understanding of the data from quantitative
consumer surveys As an indispensable tool for marketing researches (Krueger 1988). I'»e focus group
discussion has become oxlromely fiopui.ir tiocdiiSe m provides a fast way lo learn from the target nudienco
(Dobus 1988. US Department ol Health and Human Services 1980) During the study, 10 Focused Group
Discussions were undertaken There were 6 of them focusing on (lie Civil Society Organizations and 2
each focusing on Religious groups and seed multinational companies in total more wero more men (55) in
numbof who participated as compared lo women (30) Each FGD session lasted for one and half hours and
basically this was S(>read over a month to ease compilation and ensure convenience for the various
stakeholders A questionnaire was used lo guide the discussions and elicit contributions horn lhe various
endivKluals The inlormation shared was lecordod including notable quotes veiy key and udevant lo tho
Hussion The FGDs infoimotion liom tho various groups was classified according to the areas of interest

2s per the questionnaire used
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Table 1: Information on the NuMber or people interviewed through rc o

No of Participants No of FGDS
held
_Tupes of Stakeholders
Male Female Total
Civil Society Organizations 40 22 62 6
Policy Makers °
Religious Groups 7 4 It 2
Lawyer - -
Seed Multinational Corporations 6 4 12 2
Consultants - -
Total 55 30 85 10

3.6 Key Informants Interviews

Key informant interviews are essentially qualitative interviews They wore conducted using questionnaires
that listed the topics and issues to he covered This study was mainly qualitative and there was need to
generate a lot ol views and itata from the vanous key stakeholders lo enable cross checking and validation
In this case twenty two <22) Key Informants wore interviewed. They weie each given the questionnaire
used in the FGO discussions to fill in the data according to tlieu knowledge 1o start with six (6) informants
wore sotoclod and mteiviewed because Iboy wore considered to have participated in Ilio process ot
developing Hie Biosalely Bill 2008/Act 2000 at the end of each session the key informant was kindly
requested to propose another peison thought to have crucial information in relation to the study

investigation this helped in making decision on the number of Key mfouuants to be interviewed



Tabl0 2: Number o( Key Informants Interviewed

Types of stakeholders Interviewed No of Kls

rjvil Society Organizations
| PkaioEs s Grou ps o
1RIfGy Makers_
Ladyer
Multinational Corporations

Consultants

Total

1

22

Percentages

50%

9%

9%

9%

14%

9%

100%

Kl labels

Kh, Kb! Kb. KU.Kb.Kb.KI/.Kb.Kk
KltoandKlIn

Ki12and Klu
Kin and Klis
Kli,and KIV

Klia. Klis and KI»

K12l and~Kb?_

For purposes of discussion and consistency m the Chapter the Key informants will be referred to as per

from Kli to KIZ2

Chart 1: The percentage representation of data generated through Key Informants Interviews from different

3.7. Secondary data

groups

Percentages

ICivil Sotletv Orgoniralions
IReligious Groups

IPolicy M jkcr»

lLawyer

ISeed MuUiii.ilioiul

Corporations

ICoimill.mls
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3.7. Secondary data

In understanding the study the following sources ol evidence was used, workshop reports press releaso
and newspaper cuttings, action plan* etc Extensive reference was also mode to documentations such as
pamphlets, annual reports newspaper reports and articlos activity profile. stiategic plans, newslettei and

activity reports, archived records in depth interviews and limited direct observations

Inconclusion Since this study was qualitative and descriptive, in-depth interviews wero lietd Respondents
were selected from among civil society organizations. policy makers, religious groups lawyer multinational
biotechnology corporations and legal consultants Many things which woie planned in the research
methodology, were fudiUed In some ottiei pails the reseaich did not go according to plan For example on
the part of the sampling technique, although it was difficult to gel poople who fully participated in the process
ol drafting the Biosalety RilllAct for several limes Uit ai live end the researcher was able to find the right
sample The researcher wanted to use the tape lecorder to collect the data hut because the tape recotder
was not easily accessible, she decided to lake notes instead In (lie process ol taking the notes and asking
the respondents questions, tlioie was a research assistant available in the room, to observe now the
resoatc.tier interviewed respondents After each and every interview, the lesearcher and the research
assistant then cross checked the notes to see whether Itie interviews had been conducted correctly

Irretevant information, which was recorded was then taken exit, and relevant information left

A total of 22 Key Infoimants were interviewed and lon (10) Focused Group Discussions conducted The
interviews were structured to gel as many views as possible Irom both men and women with thu key tactor o
got the How of events from participants key- m the drafting of Biosafety Bill 200H/Act2008 there were more
men (85) than women (30) who partici(>at&d in the study 1his study was a case to review a model of what
policy making process is like in Konya 1lhe whole process was anatyzod winch involved a key review ol
when it slated, who were the staketioWers and what was done by who i.e what was the level of

participation
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CHAPTER 4: DATA PRESENTATION AND INTERPRETATIONS
4.1, Introduction
This chapter focuses on the presentation and analysis of data obtained from research interviews A
description of the respondents who took part in the? study will he given The reseaiclwr will present the data
from the respondents' interview schedule and from the Key Informani interview schedule Gala analysis will
3o he discussed Accoidiny to De Vos (1998 334), data analysis in qualitative research is a challenging
and lughly creative process |l starts with data collection. The researcher is minnalely involved with ihe
respondents and the data that are generated The findings are based on each of lho following proposed
study objectives,
a To identify the types of stakeholders that were involved dunng Ihe Biosafety bill drafting
b To establish Hie level of Ihe stakeholders participation and inputs in development ol Biosafety Bill
(now 2009 act)
c. To establish tho perceptions by the key stakeholders on lhe level and quality of involvement during
Biosafety Act 2009 development.

d To outline the Biosafety Bill and Hie changes Ihai took place betore adoption as an Act

4.2. Tho Biosafoty Bill

The first study objective: “To outline the Biosafoty Bill 3nd tho changes that took place before
adoption as an Act

The origin of Biosafety frameworks and lhe need lo enact Biosafety la,vs can be traced back lo (he
provisions ol the Convention on Biological Diversity (CBO) The CBD is an international agreement
developed under liie leadership ol Hw United Nations Environment Piogramme (UNEP) Il was adopted at
the Earth Summit in Rio de Janeiro Brazil in June 1992 and entered into force m December 1993 to
achieve three main goals Ihe conservation ol biological diversdy, live sustainable use ol its components,
and the lair and equitable sharing ol Ihe benefits arising from modern biotechnology have the potential lo

contribute to sustainable dovelopmont as long as it is developed and used m a safe and responsible

manner
Artido 19 of IThe CBD addresses ihe handling of biotechnology and distribution of its benefits Paragraph

H“ee of the article slates that 'Parlies shall consider the need tor and modalities of a protocol selling out

appropriate proceduros, including, m particular, advance informed agreement, in lho field ol tho safe
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Iranslor, handling particular, advance informed agreement, in the field of the safe transfer handling may
nave adverse effect on the conservation and sustainable use ol biological diversity' The Article provided
the basis for the development of the Biosafety protocot fhe year 2001 marked the start of the actual
drafting process, a highly interactive affair that involved a wide range of stakeholders It Is¢k seven good
yeais to relme Ihe initial diafl into Ihe 2008 Bill that was debated in Parliament and finally the Biosafety, Act

2009, was approved by his Excellency the President of the republic of Kenya in February 2009

The Act lays down legal and institutional frameworks foi governing modern biotechnology in the country It

was cautiously develuped to ensure dial Kenya maximizes the benefits of modern biotechnology while

safeguarding againsl| any potential risks

a) Scope of tho Act

The Biosafoty Bill is consistent with lhe provisions and requirements ol the Convention on Biological
Diversity and lhe Cartagena Protocol on Bvjsalety. The objectives ol the Bill are to ensure an adequate
evel of protection in the field of safe transfer handling and use of genetically modified organisms thal may
have an adverse effect on human health and environment and lo establish a liansparenl science based
and predictable process to review and make decisions on genetically modified organisms and related

activities

In terms of scope Ifie Bill covers contained use deliberate release placing on the market, import and
export of GMOs and products containing GMOs The legal iequipments and procedures required for
obtaining appioval before introducing GMOs for research or commercial purposes are specified The Bill
elaborates on tho information required Irom lhe applicants, tire lisk assessment process and the role of

different regulatory agencies in ensuring compliance

Ttvo Bill makes provision lor establishment ol a compelent authority to be known as lhe National Biosafety
Authority (NBA) Ihe Authority shall be under the Ministry of Science and Technology and will be managed
by a hoard compnsing eminent scientists, experts, permanent secretaries from key ministries, the secretary
NCST. directors of Biosafety regulatory agencies and civil society representatives Key functions of ttie
authority embrace overall supervision and control of Ihe development, transfer, handling and use of

genetically modified organisms lor research or commercial purposes Tho proposed Authonty is also
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charged with the responsibility of promoting public awareness and education to enhance understanding of
Biosatoly The Bill outlines mechanisms tor obtaining and incorporating public input into the decision
making piocess Notices wilt lie published in the Kenya Gazette to invite comments and inputs from the

public no decisions to appiovo introduction of GMOs tor research or commercial purposes

The NBA will operate as a full-fledged liody with financial autonomy and institutional permanency Financial
piovisions in the Bill detino sources of funds tor the Aultionty which includes appiopriations by Parliament
The Aultionty is also mandated to solicit for additional funds from oilier sources to strengthen financial
stability The provisions will enhanco capacity building in lelevant areas of scientific expertise ensure
compliance and strengthen monitoring and enforcement of biosafety matters in Kenya To ensure safe and
responsible use. the BiH makes provision for assessment and management ol risks that may be caused by
genetically modified organisms The Bill imposes heavy penalties to persons dealing in GMOs withoul
approval of the aultionty or tail to furnish correct information to the authority Cessation orders stipulate
immediate directives foi terminating activities Dial pose imminent danger to the conservation and
sustainable use ol biological diversity taking into account nsks to human health Frivtonmental restoration
orders set forth legal sanctions to lie enforced to remedy Ol rehabilitate damage to the environment as a

result of negligence or deviation from risk management measures

in conclusion the need and importance of Biosafety legislation in Konya was justified by a number of
fundamental reasons A comjirehensive Biosafety legal framework aimed to strike a balance amongst
ensuring the development of biotechnology, protection of the environment and safeguarding the interests of
consumers Potential risks associated with application ot modem biotechnology aro minimized while
facilitating the beneficial application of the technology in aieas ot agriculture, health, environment and

industry.

The law was vital to deal with Tran boundary movement of GMOs For instance, delays caused by judicial
and political decisions resulted to an increase in illegal planting ot GM soya bean seeds in soutliem Brazil
smugged across the border from Argentina. Appropriate legislation and a strong regulatory framework
were considered Important in developing public confidence m biotechnology as a technological option
National laws and regulations wore required in order to fulfil and comply with the objectives of the

Cartagena Protocol on Biosafety
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43 Typo* of Stakeholders

The second objective was: “To identify the types of stakeholders that were involved during the
Biosafety bill drafting"

Stakeholders are defined as 'individuals or organizations who stand to gain Ol lose trom the success or
failure ol a system' (Nuseibeli and Easterbrook. 20001 For a software system this can mcluile managers,
designers and users of the system Stakeholders can have positive or negative views regarding a given
project and often do not agree with one another, making it a challenge to reconcile then varied viewpoints
Since by definition, stakeholders aie those who aie impacted by (or have an impact on) Hie profoct then
perspectives need to [>o taken into account in otdei lor a proiect lu be successful The following weie ttie

stakeholders identified as having been key in influencing the Biosafety Act process

4.3.1. Institutions involved in agricultuial biotechnology research

These institutions were either research or education types shown holow They were instrumental in making
Kenya a country of concentrated lobbying in favor ot (3M Kenya is the home ol the East Africa Regional
Network on Biotechnology, Biosafety and Biotechnology Policy (BIO-EARN) One of the expens in (his
organization has Ixion quoted as saying *the biotechnology revolution could pull the Alncan continent out
ol decades of economic and social despan- Kenya is linked lo USAID-lunded Association to Strengthen
Agricultural Research in Fast and Central Africa (ASARECA) Kenya »s also a partner of USAID's
Agriculluial Brolechnokigy Support Project (ABSP) whose goal is to suppoit research product development

and policy development lor ihe commercialization of GM crops

32



Table 3: Institutions involved in Agriculture Biotechnology Research

Research organizations Education Institutions

e Kenya Agricultural Research Institute (KARI). « Jomo Kenyatta University ot Agnculture
and Technology

- National Potato Research Centre (NPRC) = Department of Biochemistry at the

University of Nairobi

The Sustainable Agricultural Centre tor Research = Faculty ol Agnculture al Mol University
Extension

- Development Africa (Sacred) by the Rockefeller < Faculty of Agriculture at Kenyatta
Foundation University (KU)

« The International Livestock Research Institute (Il Ri)

e African Agricultural Technology Foundation (AATF)

e African Biotech Stakeholders Forum (ABSF) and lhe
African Biotechnology Trust (ABT)

e International Service for the Acquisition of Agn-
hiotoch Applications (ISAAA)

e African Harvest Biotechnology Foundation
International (AHI BI)

43.1. Civil society organizations

Majority of Die officials were civil society organizations were opposed to the development of the Bill, arguing
Itial lhts would pave way for introduction of GMOs into the country Then maui intention was to create
awareness to Small holder fanners, consumers, policy makers, legislators anil lhe general public on issues
around GE/ GMOs and their Implications to Kenyas Agriculture They wanted a total rejection ol the
biotechnology and hence as such there wouk] be no need for a law The identified civil sccsety

organizations that took pail in the (xocess ol shaping Use Biosafety Ad 2009 weie (International Service

foi lhe Acquisition ot Agn-btotoch Applications- ISAAA 2010)
< Participatory Ecological Land Use and Management (PELUM-Kenya)
e Kenya Organic Agricultural Network (KOAN Kenya)
« Resources Oriented Development initiatives Programme (RODI Kenya)
« Animal Network Association Welfare (ANAW)
e African Biodiversity Network (ABN)
e Community Rehabilitation anil Environmental Protection Programme (CREPP)
e Community Mobiiizabon against Oesertification (C-MAD)

e The Kenya Biodiversity Coalition (KBioC)
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Youth Action tor Rural Development (YARD)
+ Kenya Small Scale Farmers Forum (KESSFF)

 Nyomhe na Mahindi (NGOMA)

4.3.2. Policymakers

Laws in Kenya arc made under a parliamentary piocess that involves critiquing draft laws and giving inputs
and views during the parliamentary diaft process that culminates into accenting ot the law by the President
Maiority of the parliamentarians by the time of drafting were pro-twoiechnotogy stakeholders who fell that
Kenya had dii obligation under international law to enact a Biosafety Low In guide sale and responsible
application of Biotechnology Policy makers were major stakeholders in tlie piocess ot developing Hie

Biosatoly Act 2009

4.3.3. Religious groups
These were identified as slakchuldeis who played a key toie during (ho Biosafety Act 2009 drafting process
through creating awareness on the contents of live Bill to their affiliates Religious organizations that were
involved in the study work with different churches and religious loaders in the diffeient parts of the country
two such oigam/abons were identified (International Service lor the Acquisition of Agntnotech
Applications- ISAAA 2010)

« Jesuit Hakimaiu (Catholic-Justice arm of Kenya)

e Burtdrog Fastern Africa Community Netwoiks (BEACON)
4.3.4 Multinational Biotechnology scod Companies
targe multinational biotech companies developed genetically modified seeds that aie lesistant to pests and
diseases and that produro more yield than unmodified seeds These GMOs aro denved from organisms
that create a specific set ot traits such as si/e, ailoi vibrancy and long shell Hie One of the ik>wn sides is
thai these GMOs are patented by manufacturers, wh.ch means that seeds cannot he grown without paying
royalties to the firms The Biosafety Act 2009 aimed at facilitating commercialization ot GMOs within Kenya
Biosafety descntxjs a set of measures used lot assessing momtonng. and managing nsks associated with

GMOs and tlieir mitigations

From the study it emerged that for effective participation in the Biosafety Bill/Act drafting process, the

hUitmational biotechnology companies did a joint venture with various Agricultural Biotechnology Institutes
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in Kenya as per what was said by an FGD participant ‘Biotocbnology is a science that needs research
backing It is therefore not |x>ssible to separate biotechnology research from marketing of the products of
Biotechnology research* The Agricultural biotechnology institutions and Multinational Biotechnology
companies played a key role in developing the Biosafety draft Bill and lobbying for its accentment into law
Samples include Monsanto. DuPont, Pioneer Hi-Bred International, Seed Company and Pannar Seed

Company

4.3.5. Consultants

In this study context, a consultant is defined as an individual who possesses special knowledge or skills
and provides that expertise to a client for a foe Consultants help all sorls of businesses find and implement
solutions to a wide variety of probloms. including those related to business, marketing manufacturing

strategy organisation structure, environmental compliance, health/safety. technology and communications

This study identified consultants as having been instrumental in the entire process by contnbuting skills
du'ing the process ot developing the Hiosatety Hill/Ar.l fhese included drallen> policy formulation and
analysis experts as well as sociologists fhe consultants highly participated in Ine activities that led to the
development of the Biosafety Bril One ol lho consultant participated in the first capacity building initiative
(ABSf 2003; Thilai 2000) Seveial other forums were held in an aim to enhance knowledge on how lo

develop a Biosafety Bill

In conclusion ncconlmg lo lhe findings of this study iliere were many stakeholders who participated in the
devutopmont of the Lhosatety Bill/Act tor the purposes of tins study they were gruuped us consultants,
policy makers (members of parliament) religious groups civil society organizations and Multinational

Biotechnology Companies

Fach of Ihe groups was representing interests of various stakeholders and had their own views about what
should be contained in Biosafety Bill/Act A major characteristic ol each one of the groups was that they all
considered themselves as working tor the interests nt the wider Kenyan communities However as the
study will show the communities were involved only on a few occasions and did not diiectly give inputs to

U*! contents of the Biosafety Bill/Act
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44 Stakeholders Participation

The third study objective was: "To establish the level of the stakeholders' participation and inputs
in development of Biosafety Bill (now 2009 act)."

Inorder to gel this mfoimation a structured questionnaire was administered to various lespoodents either
as Key informants or in Focused group Discussions set up. The responses given, were compiled lo bring
(nil (he level iri wtuch the venous siakehokters in the Biosafety Bill/Act participated (See the checklist at the

back for reference)

441 Levol of participation by Multinational Biotechnology Seed Companies

The Multinational Biotechnology Seed Companies were the first lo be interviewed and according to a
participant this process began way back in 199/ wilteii the National Council tor Science and Technology
(NCST) led tho review and consolidation of ail existing legislation related to biotechnology into a repoit in
1997 The report was then subjected to a thorough review by national and international oxperls Tho edited
version, dubbed "The Regulations and Guidelines for Biosafety and Biotechnology in Kenya' was finally
unveiled by the Council m 1998 This pavod the way for establishment of Ifse National Biosafety Committee
(NBC) and provided guidelines lor creation ol Institutional Biosatety Committees (IBC) In institutions that

xwre conducting biotechnology research and development

According to Kit*, tho year 2001 marked the start of the actual drafting process for the Biosafety Bill and tie
said that it was a highly interactive affair that involved a wide range of stakeholders It started with an initial
workshops that was well attended by representatives Irom the government, the Kenya National Assembly,
universities, civil socuity organizations, media industry religious groups farmer associations, development
partners ON agencies, research institutes, regulatory authorities and regional txxJies such as ASARECA
(Association for Strengthening Agricultural Research in Eastern and Cenlial Africa). BioEARN (East African
Rcgwnal Programme and Research Network for Biotechnology Bio safely/ Biotechnology and Policy
Development) and the East African Community This was followed by a senes of other activities all aimed

towards influencing llie contents of (he Bill before accenlmenl into Biosafety Act 2009

Al along there were many representatives from multinational biotechnology seed companies since 1999:
they were key in ihe development ol Biosafety BiU/Acl They worked hand in hand with the Kenyan
Agricultural Biotechnology Institutions “These weie in actual sense lhe drivers of tho course even though

Sheexercise was tedious and with many huddles since early development stages of ttie But." Said Kl»



lite Informant further saxj that (lie drafting process was tedious, rigorous and nerve wrecking as key
interest groups got involved Me attributed this to the fact that the to[w: of discussion was very technical
calling tor need to budge the gap between scientists and non-seienlisls to overcome the barners and
ensure consensus among stakeholders

Inouter to strengthen forces amt increase awareness on matters of Genetic Modification and Biosafety law
m Kenya KIX said Ihat the Multinational Biotechnology Seed Companies and Kenyan Agricultural
Biotechnology Institutions formed African biotechnology stakeholders Forum (ABSF =>in the year 2000 Tins
was to spear head creation of public awareness on modem Biotechnology and Biosafety issues Me further
explained Ihat the ABSF.which was hosted by KARI became the hub of biotechnology awareness creation
and knowledge sharing centre in thu Country This toium (ABSF) was fur all reseaicli institutions and
education institutions training on Biotochnotogy and the Biotecnnology seed companies and was aimed at

playing a key tole in advocating for biotechnology adoption in Kenya

Public universities played a key role in reaching out to and building capacities of various audiences on
biotechnology Apart from providing a pool of exports that were instrumental in demystifying modern
biotechnology for policy makers the public and the media, they also organized public debates Ihat were
very instrumental in building confidence on local capacities for modem biotechnology TIhj universities also
started courses in Ixoluchnctogy ami Biosafety dial greatly helped in building a critical mass of experts in
fhe country. A public debale organized by University of Nairobi's School of Agriculture on November 21 and
22 in 2006 was particularly instrumental m shaping the debate in Parliament It was also influential in

convincing the public ol the safely and benefits ol biotech products

According to KlI|& a series of consultative and awareness creation workshops were held to dial!
biotechnology policy, ttie Biosafety Bid, National Biotechnology Strategy and to dovolop the procedures for

handling GMOs in lhe country

Tfw respondents said lhat some of Hie ways in winds ABSF strengthened participation in Ihe drafting

Process was by calling upon the members to review, plan and slrategize on what activities to undertake to

ensure a faster process of the Biosafety Law development They organized retreats to debate and discuss
00 Ihe issues in question One such retreat was organizer! al Mombasa 31st October 2003 to 1st

November 2003. for differenf senior representatives of vauous statutory regulatory authorities to agree on
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t7o contentious issue over which government department should be mado responsible lor regulating

biotechnology (ABSF.2003)

OttKji lobby activities tlial they participated m according to the findings included

Cultivating allies from the vanous ministries, ttie Cabmet, the media and It>e Slate Law Office also known
as the Attorney Generals (AG) Chambers Due to tins lliey weie given a Imidy explanation of law making
process by Itie Attorneys from the AG's Chamber winch helped them as stakeholders to acquire better

ifvferstanding of tho process

Accoidmg to K119 "In Kenya it is a requirement that betore a But is tabled in Pailiarnent; a memorandum is
prepared and piesentiid to tho cabinet for discussion and approval |he [jrocess ot having the Biosafety BiU
approval would have possibly taken much longer had the stakeliolders under ttie umbrella ot the ABSF not

devised innovative strategies to roach out to the Caixnel'

He also said that they used lobby tactics such as winning allies and establishing strong support ol MPS in
the parliament Tins aimed to make suie that in an ovoni ot voting in parliament, it will be in lavoi of
Bwsatety Bill They used a tot of tesouices and time organizing for workshops and trainings as well os
holding strategic meetings For instance Kb* s.«t that "Af one point | remember there was a one month
campaign in tho year 2003 aimed at imploring legislatures to overlook groups traipsrng across the country
crusading against modern biotechnology and the Biosafety Bill but instead make their decisions based on

science and evidence, rattier than propaganda'

When asked about some of tho challenges they faced, Kin, had this to say "This process was not without
challenges For exarn[ile at one point tlieie emerged a controversy over the country's level of preparedness
and capacity to handle modem Biotechnology This almost crippled ttie entire process it also emerged that
nwst MPs had very little knowledge on technology to enable mlormed debates even it Cabmel approved

Hto Bill for Parliament s scrutiny."

W'en asked how they dealt with ttie challenge above. KU said this 'In order to enhance lobbying capacity

Members ot Parliament the ABSF through Kenya B/otecnnoiegy Information Centre and K.ARI
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t9gllied and incorporated another strategy aimed at reaching out to various key target audiences with low
Igrfofawareness on Biotechnology.’

for instance he said that in May. 2004, for exanple. a two day study tour was organized for three
pigmentary committees on: Health. Agriculture. Educator, science and Technology About 20 MPs
piopated Inan exposure visit to various agricultural laboratories This was followed by a senes of other
outreach activities and one on one interaction between experts and the legislators. The MPs were also
t~en on exposure trip to other countries where GMOs adoption had already taken place such as the
M~hathim BT Cotton fields in South Afnca

This can be seen from two photos shown below. The first photo was taken during a workshop held at the
biotechnology KARI centre In Nairobi in 2008 to expose the MPs on the technology to sharpen their
information for proper lobbying during parliament sessions The second photo Is for some selected
Members of Parliament in 2007 while in South Africa for an exposure trip to a Bt Cotton project According
to the K119: 'Seeing behaves and by the Mps witnessing the successes of the mega GMO cotton project,

they will be able to convince others to adopt biotechnology and hence fast track the Biosafety Ehitprocess. *

Figure 1: A photo of Members of Parliament during a training held at KARI biotechnology Centre in
October 2008.

Source: African Biotechnology Stakeholders Forum report
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figur* t. MPs with other stakeholders on a study tour to biotech crops fields. South Africa

Source: African Biotechnology Stakeholders Forum report

Kin also shared that in order to increase awareness on the Bill drafting process a lot of Information
materials were produced and widely disseminated through mass media, scientific exhibitions, farmer field
schools, conferences, workshops and electronically He said that 'In order to counter lot information w M

was flowing from the lobby groups not for adoption of Biotechnology it was necessary to share information
with the public to clarify that GMOs were safe and beneficial ' See below newspaper cutting for

counteraction
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p,gUre 3: A lull page with information about safety of Modem Biotechnology shared by the ABSF as a way
lo increase awareness and lobby lor support on the Biosafety Bill passing
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*0u,Ce Daily Newspaper, Wednesday October 10, 2007



in conclusion the seed company Kll4noted that the Biosafety Bin diattmg and parliamerita/y process was
M of challenges particularly with the change in offtoo hearers among the policy makers For instance after
tiile National elections in 2002 majority of lire MPs previously trained on Biotechnology lost elections. This
catted lor fresh approach to ensure capacity enhancement ol the newly elected Members ol Parliament
The ministry linked most to the issues on Biotechnology io Ministry of Science of technology was headed
lhnce by different heads due to changes in Cabinet structure and formations between 2000 and 2008
When the Biosafety Act was assented at least they could look back proudly lo Ihe many efforts they pul and

be happy mixmi! the tedious journey.

These worn koy stakeholders in lhe process of the Biosafety Bdl/Acl starting from its inception to
accentmenl into Biosafety Act 2000 Ihey contributed resources lo support awareness creation meetings,
legal charges for the actual drafting process, lobby activities to gunner support of the policy makers and
other kay stakeholders Ihey influenced a lot of decisions made lowaids dovdopmont of Ihe Biosafety Act
2009. Cuueully they are still active in creating public awareness to demystify the biotechnology concepts
This at ono point is soon as a weakness loi failing lo firing m Umn community and grassroots citizens from

II»e beginning ol lhe process

4.4.2. Level of participation by Civil Society Organizations

From the FGDs undertaken it omergod that att the interviewed organizations participated in the process of
developing llie Biosafety Bill they were united under one voice after observing growing pressuies lot
African governments to permit lhe import of GMOs and transfer of GM-technoiogy They had several
reservations on why GMOs should not tic introduced into Konya.

e According lo the Kli 'there remain wany unanswered questions concerning me nsks to human and
animal health from GE food' He further said that scientists around lhe world have consistently
been demonstrating the shortcoming of lhe cuirenl food safety testing and assessment being done
by the GE industry *For example w-har are the possibilities of antibiotic resistant genes from GE
food being bunt up m the consumer s body, and thereby leading to resistance to antibiotics What of
transfei of allergens through Itie foods ’

e Environmental impact The introduction of GE into lhe environment will inevitably bad lo
contamination ol Non - GE plants through cross pollination and otner organisms in the ecosystem

through gene transfer Who will pay for such damage? When GMOs damage the environment, it
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will not t>e the offending GE Company to sutler the adverse consequences, but the people wtw live
in these environments.

< Potential ethical and social implications
the potential for the GM technology to disenfranchise farmers through patenting of naturally-
occurring genes It coukJ lead to licensing and therefore controlling seeds that would normally be
freely retained and sown the following year This *palenbng of life' could lead to an unacceptable

control and commercialization of natural resources

According to KI* 'Based on Me above issues of concerns, the CSOs wore determined to wreck the
process ot devetoping the Biosafety Law He said that lor CSOs to strengthen voices, a coalition called
Kenya GMOs concern coalition (KEGCO) was tormed in November 2003 This later changed its name into
The Kenya Biodiversity Coalition (KUioC) on 21 July 2007 This coalition was formed after a meeting that
had brought together members from the civil society and farmers groups. This was a loose coalition of over
60 farmer organizations. Animal welfaro networks. Consumer networks FBOs, CBOs and Non Government
Organizations It was loose in the sense that it was not registered hence could not be sued as a legal entity
(KBioC 2010) While KEGCO mainly focused on creating awareness on issues of concern on GMOs,
KBioC intended to have a wider locus by addressing cioss cutting issues of biodivwisity, environment and

agriculture

Another participant said that "Both KEGCO and KB«oC had a common aim To undertake an advocacy
campaign against introduction of GMOs in Kenya Iho advocacy comprised a set of targeted processes
aimed to influence holders of power to reject the Biosafety law m the interest of sustainable agriculture in
Konya The coalition worked towards changing atlitudes/porceptions and political will, in decision making
and in people s awareness about Hie Biosafety Bill This advocacy was undertaken at the national level and

al the community's level *

Some interviewees indicated that through the formed coalitions, the CSOs undertook several campaign
events across the country They sensitized communities, legislators, general public and consumers on
issues ot GMOs, Biosafety legislation and populan/mg alternative sustainable farming methods

*This was done from the year of KEGCO formation (2003 up to the year 200) This is the year the

Biosafety BUt was reeking very fast progress towards becoming an act and at this stage the coalition
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changed fuel’ said Kls KI.- said that lhe coalition was from then onwards forced lo change tael from
opposing the mtioduclwn of GMOs into die country and concenlialed on giving inputs towards the

Biosafety Bill debates

The first step towards enabling them participate in influencing the contents of the Hmsafety Bill 2008 was to
understand the contents and legal implications of the law To this one participant said that 'lo better
understand the Act, legal expertise on the issue was sought Members were carefully taken through the Act
and at the end they were able lo point out Ihe deficiencies of the Bill, the implications thereof and what
needed to be dono’ lhis was done by organizing and holding four workshops lo build die capacity ol
KEGCO members on lhe identified weaknesses in the Biosafety Bill As il were, the Biosafety Bill had

aeveial contentious issues to the Kenyan farmeis and public in general

In addition Ihe EGI) participants said dial close to 20 wuiksliops were organized and held in diffeienl pails
of Hie country lo increase awareness During die workshops Ihe grass root commuiulies were updated on

the progress ot drafting the Bill and out of il decided on the plan of action and Ihe contents to share

According lo Kit* membeis ol die coalition conhibuted crucial resouices for lhe campaigns and the
diversification of strategies

One ol the FGD participant said that ' It cs noteworthy dial despite the hurdles foieseen the coalition was
determined lo soldier on and win the light against GMOs fhe coalition went ahoad also lo identify some
recommendations for Ihe identified weak areas At least 12 amendments were proposed on various parts

and sections of die Bill * (See section 4 4 of this document for the proposed amendments by the coalition)

Another respondent said. ‘ The coalition, with die help of legal experts piepared an alternative bill and
presented it to the Minister for Higher Education Science and Technology Member of Parliament. Silas
Ruteere, who was an ardent opponent of Ihe Bill introduced the proposed Bill in parkamenl This proposed

hilt had incorporated all Hie recommendations proposed tor the other Bill *
According to one participant alter the proposal for an alternative Bill. Ihe hard work was lu try and convince

wmous MPs to road the proposed version and support its passing in parliament lhis was through holding

F** ng and breakfast meetings with members ol pailiamenl journalists and lawyers involved in die
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drafting and reviews There wore several meetings organized lor the parliamentary sdect committee on

Agriculture

Tatting of the frequency of Him breakfast meetings that were held, a discussant of an FGD find this to say
«duiing tins process we held over 8 breakfast meetings with different stakeholders, journalists and
members of the parliament being the mem target r.ach time we always came out feeling short changed as

there was a low turn up or we had a totally different group of unexpected people’

Tho CSOs also trained journalists on at feast 4 occasions to make them vocal on issues of contention on
GMOs and the Biosafety Bill They sent them information briefs regularly for updates (KBwC 2010) A poof
of Journalists was identified and tasked with tin; responsibility ol mounting prossuie to the pubric on why
Kenya was not ready to accommodate GMOs yet Kh of the CSOs had this to say when asked fmw he

found the parliamentary process for developing the laws in Kenya

Media campaigns weie afso undertaken where by KEGCO and Kenya biodiversity Coalition placed
education newspaper supplements lhey .ifso held 1V live shows lo share with the public on the weak
areas concerning introduction of the GMOs into Kenya Such debates were also held lo enlighten the public

on the progress tor lhe Biosafety Bill and enhancing them to participate m forums wlieie they could propose

then inputs

According lo K1*; "Despite the CSOs raging debate on GMOs and widespread speculation that ttie
Bmsalety Bill 20U8 would attract heated debate and formidable opposition in Parliament that was not to be

After very strong campaigns by the Biotechnology companies which included gills in kind lo the MPs, much
to the disappointment of the CSOs. most MPs accused those opposed to the Bill of spreading falsehoods

on Use safety of biotechnology and genetic engineering out of ignorance and unfounded fears

They further said that such groups were engaged in futile opinion lo modern science based on foreign

influence and Ihal Konya could not afford lo lay behind Ihe tost ot live woild with regard to adoption ol

m°dwn biotechnology (Hansanf, 2008)
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yHhen asked Hie challenges they experienced a group of FGDs discussants sunt Ihal the CSOs did then
best to influencing this policy, however they were not satisfied that the grassroots communities were left out
m deliberating on a very pertinent policy, directly Imkod to farmer's livelihoods These constituted the
majority of the population in Kenya, there was little involvement ol the termers and general citizenry This
was dearly expressed by Klj quoted bekiw 'This was a battle of the elites within Hie capital city boundaries

and yet the real impacts of Biotechnology will be directly felt in the rural areas'

Another participant cued another challenge as being the inadequate political will lo listen and adopt the
proposed amendments from the CSOs. lie said The process ot influencing laws development in Kenya is
not interesting especially since il is more subtle than many may realize While the constitution provides for
a legislature that makes laws, an executive that enforces them and a judiciary that interprets laws, the
policy lias evolved into contusing web ol state and government institutions, agencies and committees that
make up an institutional pohey bureaucracy In addition, the vast network of organized CSOs, as wen as the
rce ol elections media and policy consultants blither complicates the piocess but the role each actor plays
determines the policy outcomes ‘According lo Kts. ‘the CSOs made a mistake by introducing the Bui they
dratted to the paihament as an alternative Draft Bill Thai Government »s the only organ mandated with

development of laws for the land and hence the tilling name wuukJ have been the alternative proposed Bui'

Generally the CSOs played a koy role in the biosafety Bill/Act development piocess through active lobbying
tor mdusion ol issues that affect Itie small scale agricultural system such as the need lo protect seed
saving culture They also contributed rosouices to support hotdmg workshops and tiairungs to increase
awareness at grassroots level lhey gave several inputs lo the Biosafety Bill which were incorporated in Hie
final Biosafety Act 2009 as shall he seen in Hie next objective They also brought m public participation

Hvouyh holding forums that enabled small scale farmeis to share then concerns about Biotechnology

M 3. Levol of participation by Consultants'

Theconsultants interviewed were drawn purposivety from the fact that they participated in the debates on
Biotechnology All Hie consultants weic active during the drafting process Kin gave his inputs at the initial
sta9®* of the development of the Biosafety Bill starting m 1999 He said that the drafting of the Biosafety

Was Quito jiarticipatory as a team ol experts comprising lawyers, regulator and scientists were put

lo work with Stale Law Office and the NCST to produce a draft of the Biosafety Bill for discussion
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According to ihe Klzi, A lawyer was identified to serve as the main drattei At this stage most people in the
country were very green on the Biotechnology concept and many exposure trainings had to be organized
He sard that together with a team of various drafting lawyers, we were taken through a senes of trainings
and exposure sessions on botecluvoiogy and Biosafety to grasp the roal issues

Kl« said “One of the training sessions | attended was a crash coarse on Biosafety. including risk
assessment and decision making procedure | benefited immensely from fas framing and considering my

background, it telt bko groping in the dark as it was all very scientific

AccorAng to him. the workshop was a melting pot in that it drew participants from the diverse disciplines
retorting scientists, resoarciiers policy makers, farmers, environmental groups and members of faith
based institutions However since ihe exercise was highly technical no individual farmers and farmer
institutions were uiviled to participate A quote from KI,, brought tins out clearly when lie said *n tact some
of the meetings weru voiy technical oven for those thought to be technical There was a big gap between

the scientists and non scientists’

Ho said thal lie participated in formal and informal meetings such as lhe one held m July 200? This
meebny involved experts from many fields such as lawyers biotechnology companies, regulalory bodies
and opinion leaders in Iho ministry of Agriculture to conduct a review of the draft lull which was then widely
circulated lo stakeholders tor comments and inputs In March 2003. ho participated in a detailed review ol
«ie draft to produce a fmo tuned version ol tfic Bill In April 2003. a weeklong stakeholders meeting was
convened lo discuss this relmed draft By August 2003 lhe draft was ready to be presented to [wrtiament

upon approval by cabinet

Amon9 the Consultants interviewed KI21 said that he was active m helping (he CSOs to understand the

BWenis of the Biosafety Bill at some point He participated in helping them to point out areas of the draft

8* that would require strengthening in comparison to Ihe Cartagena protocol He was involved in close to

<0 meetings for review of the contents of ttie Biosafety Bill while in Ihe paiilamenteiy process Below are
of the w,ik aieas that he identified and proposed that a review be done

° o provisions wore made regarding ihe public's right lo access mloimation
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b Ihere weie no provisions tor pubhc parlicipalion-onfy an opportunity was created lor the public to

make inputs with regard only to environmental releases

C.No public input was made possible for other types of GM permits Although provisions for labeling of

GMOs are made, theso can only take effect once regulations liavo been made to implement them

See below a program for a workshop that was held on Thursday. July 26, 2007 at Itio Jacaranda Hotel.

Nairobi

Sjakehotders- Half-day workshop 9n thg.8iosaf$jy BilJ_2907 at MOlUniversity

Duration

8.00-8.30 am

8.30- 845 am

8.45-9.00 am

9009 20 am

920-9 50 am

950-10 15 am

1015-1045

1045 11.15am

1130-12.30

30 100pm

1-80-1,15 pm

Activity

Registration/tatroduction

(Video sltowm)™

Welcome remarks

Opening speed]

Introduction to Hie Cartagena Protocol
Status of Biotechnotogy in Kenya

Open Discussions

Coffeo/Tea Break

Regulatory mechanism for
biotechnology and the Biotechnology
Policy 2006

Overview of Biosafety Bill and
comments received from stakeholders

Open discussions

Closing remarks

Resource person

MOAJINCST

Dr Wilson Songa OGW
Agriculture Secretary
Piof C Kiamha

PS, MSAl

Mi H K Machana
Ncsr

Dr Reuben SOl

KARI

Dr Euchana Kenya

KU

Prof George Siboe
Chauman, NBC

Rachel Shibalira

AG Chambers/ Hotly
Kiplagat 1coal F xpert

Prof James Ochanda
UON

Prof G K Kingoriah
Executive Secretary”™JCSr

J~Nhdusion the role of the consultants was key especially in reviewing oilier key documents such as tlie

protocol and the Kenyan constitution They ensured that the Biosafety Bill drafted incorporated

80% of trie recommendabons of trie Cartagena protocol It emerged that they were also very hotpful

~B*Pt®ting the contents ol the document to other groups

Ihey gave proposals lor adjustments of the
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document hence influenced the content of the Biosafety Bill/Act They were used as facilitators during key

workshops to share more on Biotechnology and tho need to have a strong Biosalely Law in place

44.4. Level of participation by the Religious Groups

The religious gioups interviewed m this study represent many churches and are apex bodies that unify the
voces of their members in matters that touch on religion countrywide They have been vocal in other policy
debates such as in Influencing the*elections and campaigns, constitution processes and othei matters
According to Kli* of the religious groups, “Life is sacred and no one has aulhonty to alhu ahat Cod has
civatod 'What the science ot Btolochnokxjy is ottering is offensive to Cod s creation and could lead to total
genebcal moss. Mixing genebcal matenai from one species with another may eventually lead to different

creatures on earth ’

According to Kin based on the above view, tho religious groups felt that they had an obligation to
influence the pokey decision for Biosafety development. Tho initial attention was to stop the whole process
otdrafting a Htosafely Law tor Kenya purporting that this would be a basis Inintroduce genetically Modified

Organisms into the country '

They loo (100%) did not participate in giving inputs at (tie inception of the document (drafting stages), until
it was publicized as a draft Bill However the draft was moving veiy last and it was while the t»i! had been
approved by the cabinet that Hie religious organizations held meetings and decided to change tact They
studied the documents and commissioned experts to help in interpreting the contents and identifying areas

that could lead to compromise

According to Kin In ordor to strengthen votcos ilia church groups pilied a foium tor the cm society
organization (Kenya GMOs Concern coahhon-KEGCO) that was formed in November 2003 with an aim to
propose a no GMO introduction campaign in the country As tho chuich we had access lu a local radio
station which we used to an todio piogram on awareness on concerns of adopting biotechnology in Kenya

an(J,0 tobby on strengthening of Iho Biosafety BIUfAd hotore accenting into a law for Konya *

They also participated m media campaigns together with the CSO through print and electronic media, e g

u*y Co-featured some articles on tho Kenyan prominent newspapers in addition lo doing live radio
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programs and airing prerecorded debates with different ladto stations Another example was doing letters

of petition reflecting representation of Uie ali/enry like the one dated October 7, 2008 dated

Ktu said; the petition kittor below was written and signed on behalf of all ttie Kenya Biodiversity Coalition

Members urging the president not to accent the Biosafety Bill of 2008 See the letter below pobnshc-d on

Daily Nation Newspaper
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Figure 4: Information of the Petition Letter sent to the President of Kenya Mwai Kibaki and the Prime
Minister Hon Raila Odmga persuading them not to accent the Biosafety Bill 2008 before reducing the

gagknesses

phtfre—> Ain LHIKIMS/VANIIVI IMI ¥

CMOSI STOP FAULTY BIOSAFETY BILL 2008

An open lector to

H..UwWI., MJl UWM HUMIu I1t.. mm. -=uMnNl ul 1H. 1l.pulLlIllol rfilL,o

Hl«
MM millll MM W I» OlUIMI* MU <. bin ul

*ourc# Daily Newspaper, Tuesday October 7,2008
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yVben aH diplomacy avenues were exploited the Religious groups together with CSOs organized
(Jemoostrahons for communities from seven regions in Kenya A major demonstration was held in Nairobi
Central Business District (CBD) area in August 2007. This demonstration had participants drawn from
Uganda, Rwanda. Zambia. Ethiopia and Madagascar They urged the government to postpone the debate
on the Bill until after the impending December 2007 General Election

According to KItj This demonstration resulted to some positive impact astheBiN was not accented into a
law by the President Hon Mwai Kibaki The Bill was returned to the Ministry for Higher Learning, science

and technology for further discussions.’

Figure 5: A mass demonstration in the streets of Narobi in protest against the decision to pass the
Biosafety B* into a law

Source: Daily Newspaper; Tuesday December 12.2008
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When responding to the question ol highlight the challenges they faced while participating in the Biosafety
taw making process the Klu had this to say. ‘it is a f»ty that rnajority of out citizens and particularly the
ichg/ous followers complotely ignore matters concerning policy arid 1 aws formulation debates They totally
avoidod involvement or at times they are pul out of the picture as they lacked knowledge on how tojoin *

He also said thai even though a law making process is vested on the law makers, at the same lime there is
need to increase citizenry participation lo improve on quality and contents and ownership He also noted

that lius particular Bill had a lot of political interests with obvious rigging process.

In conclusion Irom the study, ii emerged that lho religious gioups weie key duimg this process through
crealng awareness among various stakeholders on mailers of Biotechnology and GMOs They participated
in lobby meetings and gave resources to Support other processes such as Ihe review of the Biosafety Bill al
vanous points to identity weak areas and give proposals lo the drallers they were also invited to represent

Ihe church al large in strategic meetings lo make decisions aboul lhe Biosafety Bill amendments

4,45 | ovel ol participation by Policy Makers

The Cabinet. Prime MInlIStei/Premiei and Ministers are collectively called lhe Cabinet and are Ihe principal
decision makers (Marshall & Cashaback. 2001) When a Minister has a policy proposal, he or she will lake
il to the Cabinet for approval From Iwru. lhe proposal is referred to an appropriate Cabinet committee
where it is examined and debated Following Hus debate, the committee will make ils recommendations lo

Cabinet for approval The recommendation is almost always ratified by Calnnel (Marshall & Cashaback,
2001)

During the procoss ol Biosafety Bdl/Act it erneiged that lhe policy makers played a crucial role of debating
the voting for the piece of law One of the Key Informants (Klisi had this lo say in reference to a quote
made by the President in 2004 'One oftins reasons why this piece of taw was of interest to you is because
‘kJ'Kutiure is crucial lu Kenya s Economy and social transformation The sector s growth and development
Btherefore paramount as it directly atx!lindirectly contributes nearly 50% of Gross Development Product *
8w, of the country's popuialion depends on Agriculture (Republic of Kenya, 2004) Consequently,
7 cultural bwlechnology activities bad lo be given a high degree ol political suppon in Kenya "We must

and apply modern science and technology in farming Indood lhoro is evidence (hat countries
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wfich havo embracod modem agricultural technologies have unpfovod economic performance reduced

poverty and ensured greater loud security lor then people’

According to this koy informant, such a pobcy directive gave impetus to the adoption of the National
Biotechnology Development Policy in 2006 and subsequently lo lThe enactment ot the Biosafety Act 2009
In ks views tho above statement had a lot ol influence in »ie decisions made lliereallei by the policy
makers as each one ol them was trying lo realign Themselves wilh lhe president s proposal As such Klu
said ‘In policy making we have what is uiitod undocumented policies these are political statements hum
top policy makers, hone* it is prudent that one should always he keen lo lead the directive since at times

they become laws in themselves this is what is catted the pohtics of public pokey process’

Both key Informants ot the policy makers sa«l that they participated in mootings retreats and one of them
m the Live IV shows to discuss on issues of concern in relation to the Biosafety Hill Both ot them
participated m key debates in parliament to discuss more on Ihe 4ratt Biosafety Bill and on adoption ot
proposed amendments from various stakeholders One ot the key informants noted that it was however
very difficult to find time for tho ongoing Biotechnology trainings and meetings since policy makers actions

am determined by the topical issues

When asked what challenges they faced was one of the policy makers had Hus to say 'the year 2004 was
marked by the clamor for a new constitution Hardly anything else could got listed m the Parliamentary
calendar than the impending referendum issues amt the new constitution Getting MPs together for
sensth/ahon activities became very challenging as the change the consMution prossure took center stage '’
He was however quick lo note that Hie Biotechnology promoleis were more determined and were well
equipped to create awareness on the technology among the parliamentarians he particularly sard that he
Wrlrcipaied in an exposure visit to the ongoing research work on biotechnology as evidence of die potunhai

ol ihe technology This led lo massive support ot Hie Biosafety Bril by Ihe Members of Parliament

to conclusion lhe policy makers (legislature or Hie Mouse of Assembly), participated by being crucial
*orums lo discuss highlights of Ihe B.Il including some of the social concerns that had been proposed by
Van°us stakeholders According to the study findings they debated m parliament on Hie Bill and various

1 ftots that were incorporated It also emerged that they were targeted by other stakeholders such as the
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Agricultural Biotechnology Institutions, ctvil society organizations ami religious groups tor trainings and

lobbying the parliamentary process ol making law in parliament

Figure 6: A publication on newspaper showing Ihe Members of Parliament roie in discussing the Biosafety
Bill and approving its movement from one stage lo lhe next

1111 S \fSll >AlI<I >
Konvo MP« Pub8 Blosofety | aw Amid Protaot

12 October 2007

Nairobi Tlic Biosafotv Biil sailed through tne Second Reading in Parliament
amid protests i>y a lobby group thai tiled n court casw against the introduction
Genetically Modified 1 oods

Dei"itci ovai in* Hill was coii»lihlh> on Tuesday when ihe House was nil by a
guorum mien as Sciam« and recnnoiogy Ministei Cn iloaii Wekesfi. was
responding to members' contribution;-

Source: The Standard Newspaper; Or.tobor 12. 2007

4.4.6. Level ot participation by Lawyer

According to the findings both Key informant ot lhe Lawyers participated in Hie Biosalety dialling process
through various ways Both were key in drafting lhe initial with contents ot the Bill through guidance of
various legal documents such as lhe Caitagena protocol and the Kenyan constitution They also attended
lhe awareness creation torums organized by ABSF at the initial stages lo increase knowledge on
biotechnology issues and get familiar with Ihe expected outputs After drafting the initial document, was
taken through the pailiamemary process lor passing law Tne respondents said that after drafting they gave

inputs in various ways since after drafting they had no access to the document for incorporating inputs

From the study findings one of the lawyers later became a legal adviser to the civil society organizations on
mallufs on the Biosafety Rill Arxoiding to this lawyer in a Key Informant interview (Kiwi -one ot foe reasons

i ten competed to critique the biosafety Bill was foe facr that the Contents ot the Hill were boiruwed
from the Biosafety taws ot United States ofAmerica Australia and South Africa lacked practical application

fr' fte Kenya Agriculture system *
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from lhe rirxltngs this lawyer participated m designing the campaigns lor Kenya Biodiversity coalition
especially by Building tlteir capacily on the Biosafety Bill and legal process ol drafting BiHs He also helped
them to identify lhe gaps and recommendations for Ihe vanous parts of Ihe Bill Majority of lhe inputs from
the review sessions with Ihis lawyei is what was used in the lobby debates ol the civil society organizations
and tlie policy makers opposed to lhe Biotechnology in Kenya

The FGD participants in civil society groups said that he also supported them by willing official lelleis to (he
Ministers, parliamentary committee and pennons to the president and advised Hon Silas Murtuki on

engagement ot to lobby against the weak Biosafety within parliament

According to one o! lhe FGD participants from CSOs, the lawyei supported their campaign activity most
through fihng a report of the identified gaps which was widely publicized m me media by the gioup
(KEGCO 2004). Later the gioup aired a senes of documentaries e g What You fcver Wanted to Know
about GMOs-by Citizen TV on 15th October, 2008, and many articles were placed in the piutt media, Daily

Nation .ind the Standard local newspafiors

From Hie study finding through the sujiport hum this lawyei, KEGCO filed a court case to seek for
strengthening ol the Biosafety Bill through one of their members, Africa Nature Stream, on lhe grounds that
GMOs would cause unacceptable risks to human health and the envuonmont When asked how the case
went on Klu he had lins to say "legal /rtfervenMon foo tame fo a cropper when the court dismissed the suit
as lacking in scientific merit and therefore superfluous Ihe judge also said that the courts could not stop

Parliament from deliberating on Bills already pmseated in the House ’
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Figure 7: A publication of a court caso filed by Klw to stop passing of the Biosafety Bill mto a law citing that

there was not enough evidence to back up safety of GMOs for consumption

Court le) \I>blJto tlap lj MO debate

Story by ILLOKAMU A
Publication t¥*: lu/ 12/2007

[-nritaiinNii .-ango jl.sal ni.l .Utale 4 bill iti.il to min-dir:* geieli.Jly in..rtil«J |-vJ>in Kenya -literall
Thit coiner after the Htpli'MiMI onTluur.lay .lire .-ted »*trt a cate dwdlengmg Il.e introdwrtivn oU « net*ally
LI- ililKil Crgartlilin (¢iMOtlbe Irani .ilViIMtlit t =L"I yiiuitn”~' o«.lvri I'.ppliy; Hr «a »lllieill «'! Ihc
bl-tAlely bill Aw/

Mi Jurtice joirph Mycenu rant il wsrditticull lu ilop PajiiainriJ from limiting m.l lonnulating law.

Tht ruling aioieoutoi anapfluuticn hied by agroup ot 13people reeling to [Slo<4 it* patrir™ of tie Bill
whirl, il dole J would no!* (GMOIJ iv.ebtde tor .Jr in Kenya

Tley ;ard lie p<ldwl.vl xS t.r.i. ii.v- U«d u. | =i, .ninutlil. - 1GMO» -0.J ; ll« publication of 1U airly
Biil & & id* pnrrotiur.

Itlurtler ih ilK llie pubbe critical undeiitMilu* indie rrnlingot alaw ti.al would have iar-reacting idlccb m
llrm and future gritrolioni. llu-y argued.

Tir group. through lawyer Kit* Miugai. raid GMO< wtie al< .lll. tauntl | enyiee

And in view ol rut pared bysjMOs. Mr Mimgat tail, ilr legalifation I their production -.miurnpljon and
lia.1* lluvjiered lui 1. irfr rightt«Mr vUg .-dti»alt]ia» protected by Section?, ami''l of the Corttituhon.

Thi group told the court tint It* right t s elwore U* le-dt .nt «ati w.u a |-errorat and pnv«to mallei »l
COrttotr**, wheel* it niwvstanly intertvrvd with by the productiontllood through bi.Ifideiology

It would be Awnouin. Ckery slKe.iya'i loveiergnty. rad Hu gioup. l..rilr bill U be enacted on lie btfif ol
umpliitte:aid ianally Jerneeime aigunttnir IUathorgry people - whrh unloitunolely every African it

a>iunstd lob«  Itive w buraeii ImtLiig liviei 2vti tin- oiitenlof lie- 1 J U.ey*al

TU group raid lire OMO controversy wj>a legitimate matter Mr tnu.UU Krbaki | sappoint acommunion .d
inquiry toreel coleeiour

Mr Mungai turllwrteed the rtanJin* ordtrt. which oilm Parliaini-i4 to pur 61111 with amOfority of only 3>MPi
orlti* out of Ue 221 war both undemocratic and unconititutiorai

Tt« jnige idkl dint 11* I1d could itillg.. i«court altei 11* cioconeiitol I|* bill il theybelieve it contravenes the
ConititutioiiMid liave it nullilicd The . are it icUJuleJ loi hearing onff. vwnber U»
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To show IfK) magnitude of the effect that the coalition had on this, campaign, Klw

Whereas thero were pockets of resistance by venous groups concerning weaknesses in the Biosafety Bill,
it was not untit earty 2004 that civil society organizations under the auspices of a new outfit. the Kenya
GMO Concern Group (KEGCO) launchod a spirited campaign against tire BtH that was stiH at the very initial
drafting Stage With hacking from t mofiean basod organizations they lots of pages and votumns ol air hrmo
m punt and electronic media to discredit not only the Bill and Iho technology but also the scientists who
were catrymg out research into various biotechnology activities in the country They wont further to cast

aspotstons on capacity of Kenya's regulatory agenaes to effectively regulato tho technology '

In conclusion the role of lhe lawyers in the development of Bio-safely B<lII/Act was critical First they
participated in drafting of Ifio initial Bill in 19911 and continued to conduct various lovwwi and piopose
amendments to stionyttien it lhey Supported in giving legal expertise to vanous groups especially tne civil
society organization that did not have a lot of mformaiioii on law dialling piocesses They offerod loyal

services in drafting documents, petition loiters and puhlicaiions on proposed amendments

45. Stakeholders Perceptions about thoir contribution to tho process
The fourth study objectivo was; To oslablish the perceptions by the key stakeholders on the level
and quality of involvemont during Biosafety Act development.”
In tite final end, Ihe Biosafety Bill was assented on 12 | ebruary 2009 and commencement placed on July
1,2009 making it pari ol lhe Kenyas Laws Ihe Bril was hencefoMh referred lo as the Biosafety Acl 2009
llieie were vanod reactions among lhe interviewed groups concerning how well or bad Ihe contributions
#»y made were rncorporaled m the Biosafety 2009 Acl Inorder lo gel a reflection of stakeholders' views
d”xii their pailteration and how their proposals were received the todowmg queslions were posed at the
end ol Hie interview What are some of lhe contributions you think were taken up or incorporated into lhe
Biosafety | aw 2009?

a) How would you rale lhe incorporations ol U»0 proposals you made towards lhe Brosafely Act

Bill/Act 2009 development?
b) What were Ihe mam challenges/ limitations during tins process ot influencing the development ol

W»e Biosafety fi.ll/Act 2009?

¢) On basts of the lessons you learnt, what can you say atXHit the policy making process in Kenya
partrculady on level of community participation?



4.51 Multinational Biotechnology Seed Companies

Accoiduig to the Multinational Biotechnology Seed Companies the overall process of developing and
putting In place tho Biosafety Act 2009 was a major score A key mtoimanl (Kim) from ttie Biotech seed
companies had this to say 'Well-known biotechnology processes such as fermentations have been applied
for more than 5000 years Nowadays biotechnology which covers the application of tissue cultunng. gene
transfer, immunological techniques, molecular genetics and recombinant DNA techniques, is mdubitaNy
the most rapidty developing branch of biological science Proporty applied, egnculturat applications of
modem biotechnology navo a significant potential to contnbuta to sustainable gams in agricultural
productivity and to reduce poverty and enhance food security in developing legions Biotechnology is also
recognized as a powerful loot that, if ptofwrly focusod can otfei now solutions for a number of old

chaBengas in agneuttura, tho environment, and human and animal health *

Ttie overall contributions by these companies was aimed to addiess a challenge where Nations ot the
South aro increasingly laced with the prospect of the introduction into the* countries of genoticaHy modifier!
organisms (GMOs) nod products derived Irom GMOs According to Kljui "GMOs will enter countries of the

thud World in greater abundance as ttie movement by consumers, manufacturers and retailers in ttie North

toreject these GMOs and theu products gams momonlum

Me said that it has been acknowledged that serious potential nsks are presented oy tins technology The
magnitude and scope ot the consequences to human and animal health amt ecosystems /nay be very
SWCus and the effects irreversible even it trie probabdny ot nsk occuuence may be low Ihis prompted the
WsmaboiwiJ community to commence negotiations for a biosafety protocol under the Convention on
®**ogical Diversity In this case therefoie there was need to have regulations in place to deal especially
M,h the movement across boundaries of ttiese GMOs and their products "For this reason we had to

Baaiad process of developing the Biosafety Lae was stalled by calling u/mn all stakeholders and taking

**responsibility to our selves' said K*>

k  man contribution fiom the Biotechnology seed companies was to ensure drafting and maintaining a
P model with the following koy provisions

Precautionary principle
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* Risk assessment procedures

e Pubic participation and accountability

< Identification and labeling

e Confidential business information

< Protection for whistleblowers, and liability and redress

flie model law also extended locus standi and allowed lor compensation lor loss and damage in criminal
proceedings Socio-economic factors, sustainable development and sustainable and safer alternalives
musl be considered when assessing nsks In general lire Multinational biotechnology seed companies
were more satisfied after the accenting of lhn law as il would make possible commercialization of GMOs

into the country ensuring environmental protection it had factored In the above key provisions

When asked how they rated tho incorporations one ot ttie Key Informant had Hus to say 'Whon news of the
Presidential assent to the bill broke out a short email was serif to newsrooms and to the Biosafety
consortium members and their supporters, who rejoiced in delight after holding their breath for close to
three months Tho journey that had begun almost 10 years past finally ended and the media was on hand
at the ISAAA event to receive the news on behalf of their audiences The enactment of the Biosafety BUI
2009 marked ail nnfioriont milestone in tho quest for safe and responsible adoption ot modern agricultural
biotechnology in Eastern and Central AtiKka With the stioke of a pen. the President united the hands ot
Kenyan scientists to apply biotechnology to help alleviate some of the intractable agricultural

environmental, industrial and medical challenges facing the country '

Kh| said that even ttie top scientists openly welcomed tt»e approval of the legislation saying the Act would
now allow agricultural lesearch institutions to speed up tiw process ot developing and deploying transgenic
«ops to cushion the country against perennial famine Pesearcliers at KARI Biotech Center were elated
Voiding jO all pgqg participant ‘there many lessons to team from this process but the main one was that
to be able to influence a pokey formulation process it is important to Establish a coalition of interested
"totiuBls and organizations Identify allies in the government the community tho media, donors, private

Xocf°r nod fanners as wen as potenbat opponents *

~ Mid that in the Kenyan case the Biosafety consortium started by calling for consultative meeting lo
organizations and individuals who were interested m the issues of biotechnology and biosafety end

item for a partnership With contributions arid commitment to support the process, funding born



themselves. the government of Konya. UNEPGEF, USAID and several other development partners from
both public and private sector, ttiey formed a closely knit biosafety consortium that successfully coordinated
of me development of the Biosafety Act 2009 through sharing of synergies Working with alliances can be
an important way of complementing effort and increasing the resource base Partners are helpful in getting
access to otherwise unreachable high ranking decision makers through their social networks In Kenya
tho heads of the organizations that made up the Consortium were charged with the lesponsibrlity of
reaching out to persons with power influence and credibility such as the President, Prime Minister Vice

President, AG. fhe Speaker, The Clerk, Ministers, MPs, Permanent Secretaries and leaders of farmers

associations

Prior to tins project, none ot (ho groups had realized lire extent ot their mutual goals Adopting a
consultative process is considered indispensable Ihey also identified the need to build Internal Capacity to
handle issue and lhe set objectives Ono needs to be fully conversant with the subject at hard The
consortium was composed of experts in biotechnology, governance, socio-economics biosafoty. lhe
legislation process, science communication and |IOumalism Tho team undertook to thoroughly acquaint
tliemsdves with Uie twin issues of txotcchnology and b.osafely An analysis of the target giuups level ol
knowledge and undeistanding ol biotechnology and biosafety enabled Ihe consortium members to prepare
and respond In whaf tho audiences wauled lo know against whal lhey lliouyhl they needed to know Tliey

were also able to rlevise ways ot communicating the desired changes cleaily. simply and effectively in

accord with the desired outcome

A'r™u asked what challenges ihey faced m tho process they listed several which included tho following
low Involvement ot MPs in lIhe Process at the beginning

To this a participant said that 'A country s law makers are perhaps ihe most important cog in the process
Gdevebpmg Biosafety Law They should ho mode pad and pared of the hit's dovdopmont right from tho

Getting stage and need to own the process in order to support /t on Ihe floor on the House and lobby for its
eprovai *

< *avital, as the Kenyan experience proved, to establish a team of dependable Parliamentary champions

the legislators and officials from tho office ot Ihe Clerk lo woik with They sfwuld bo drawn from

relevant Parliamentary committees, key to the process

61



4.5.2. Religious groups

lhe religious groups in particular wanted to have the following issues addressed in the Nil

Damages to any person for any mjury to him. his properly, or any of his interests caused by the
exercise of any power Conferred on him What is, however ominously absent are provisions
dealing with liability and redress Ihai may arise as a result ot any activity conducted with a
GMO, where Stato liability does not arise on the part of the Authonty

No provisions were made regarding lire public's right lo access to information

There were no provisions for puhfcc participation only an opportunity was created lor the public
to make inputs with regard only to environmental releases

No public mpul was made possible for other types ol GM permits Although provisions lor
labeling of GMOs are made, these can only take effect once regulations have been made lo
implement them.

According to tho Kin these wore not addressed and therefore they felt that Ove Biosafety Act
2009 is still weak and recommended a leview lo serve the intended purposes in resfxmse to
the question on the lessons team lhe religious group Key informant Klw said that "Stakchoktur
mapping is a useful fool for identifying key actors ami assessing their knowledge interests,
needs, and the positive or negative influence they Itoki towards an issue of fwjh public mteiest
Such data is crucial in informing ihe development and implementation of stakettolder
engagement strategies that would take advantage o/tne positive influence to achieve the desired
outcome or mitigate the negative influence that can teopardae the process Itis also advisable lo

conduct an analysis ofihe nature ofinfluence different stakeholders have on tfie issue '

Mo nuted the key challenge that lhe religious group and civil sociely oigamzahon shad in their joint campaign

venture was lhe failure to do staketvoklers mapping before setting up activities towards contributing K) the

Biosafety BilVAct developing process As a result he found this to be part of the reasons why Ihoir concerns

and efforts to strengthen some sections ot the Bill were not acted upon

¢5.3. Civil Society Organizations

~ per the CSOs they felt that while lhe alternative draft Bill did not see lhe light ot day, it is worth to note

some of its ideas were included in the Biosafoly Act ol 2000 |he klo.is included,

1 Increasing lhe penally for breaching tfie piovtsions ol the Act from the initial Kshs 2 to Kshs 20 Million

« The establishment of a Biological Clearing House (BCH) and
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m Making provisions for Biosafety, although the latter remains to be adequately defined in the Act
iv. Entrenchment of gender balance on guidelines of forming the National Biosafety Authority
During the year 2009. KBioC members held a workshop to reflect on the whole process They had invited
the lawyer who did the analysis of the Biosafety Bill in 2005 lo participate in Hus process. From the
workshop, the KBioC members were able to identify both their success in having made lhetr voices heard
and the current setbacks On the same note they fell (hat the Biosafety Act 2009 had many weak areas in
addition to the ones pointed out on objective 2 that included
a Fxtremety simplistic obligations have been placed nn an applicant to obtain permits tor GMO activities
indicating that the itch biosafety discourse taking place globally, including in Kenya, have been
excluded liom tlie Bill Reference is made to socio-economic impact studies hut these provisions are
meaningless without the establishment of clear criteria to guide cases wtrere socio-economic
assessments should ho catted for.

b  Noclear duly was created on the State to monitor the impacts of GMOs on the environment or human
liealtli. The monitoring functions that have been created are limited to ensuring compliance with the
law and permit conditions

C No reference was made lo trncoahility-an essential element for tho function of a labeling regime
Substantial regulations will have to be made in order to close the many gaping botes left by the Bill

To the CSOs the worst was that this process had extensively and delitieralety not involved the citizens

particularly those who will be directly affected by the issues to lie governed by this law They said that it

would have been a good move for the government to create toiums to enhance understanding of the issues
at hand as woll as relating the contents of the Biosafety Law with the context under which Kenya operates

This would have added a lot of value to the process and increase ownership of the document

The mam challenges that laced the CSOs included lack of adequate knowledge on matters of law making
process m Kenya According to Khu he said that this problem of lack of awareness was cutting across the
Kenyan citizenry and recommended that the government departments in charge of law making processes

to scale up civic education on the same lo the public.

Another challenge observed by various interviewees during the process was a general lack of political
Qoodwill and support This was especially when it came to wliat went into the Bill as inputs Kb of the

CSOs noted that after discussions and proposals were given during various forums, the inputs were never
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incorporated and in addition as CSOs supporters it was never clear on who was mandated with

incorporating various views

they also observed that some law making stages such as tiolding public loturns to collect views were
bypassed due to the high pressure and interests from various stakeholders to have the document tast
tracked This in relurn frustrated the CSOs efforts to got avenues tor sharing out then views and

suggestions for assimilation into the final Biosafety Act 2009

454. Lawyers

The lawyers interviewed said that since their major role was to draft the Biosafety Bill/Acl the bill met the
criteria and requirements of | aw in Kenya It was well itemized and the law language was used However
notable was the failure lo incorporate a tot ol issues that were identified along the way by various
stakeholders This was especially noted by Key informant Klk who had this to say when asked whether the
inputs liu supported in identification were incorporated ‘in the policy end lew development process it is
advisable that one makes recommendations to identified weak areas, this enables easier assimilation ofthe
suggestions into the main document as compared to floating tdon/ified weak areas This is so because tliu
policy makers in most cases normally are overwhelmed by the process and are seeding tor positive

criticism ’

He noted that |wlicy making process m Kenya rs usually very involving and the ftokler of the draft
documents usually lias cunliol of wtiat comes into and goes out of the document The main challenge
identified by Lawyer K!t6 while participating m Hus process was General lack of involvement for the media
from Hie stall ‘The mass media by then nalwe have the power to shape public opinion the biosalety law
lormation campaign depended a tot on this platform Hence, it is imperative tor the advocates or
BtakeltokJers to enlist media support right fiom the beginning Ho noted that in Kenya, although the
process ol enacting biosafety legislation started in the tOOOs it was not until 2002 that serious engagement

of journalists in the process as started*

*5.5, Consultants

Ihe consultants weie key in giving inputs at the start ol the dialling process however Kim said that he was

active m helping the CSOs to understand the contents of tho Biosafety Bill at some point He participated in
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hetymy (hem lo point out to aieas of the draft Bill that would require strengthening in comparison to the
Cartagena protocol Below are some of the weak areas tfwt he identified and proposed that a review be
done:

i No provisions were made regarding the public's right lo access lo information

m There were no provisions fix public participation-only an opportunity was created for the public to

make inputs with regard only to environmental releases,
in No public input was made possible for other types of 6M permits Although provisions for labeling of
GMOs aro rnado. those can only lake effect once regulations have been made to Impiemont them

As has been seen Ifiese were not incorporated making the enacted law be considered weak by the
CSOs/religious lobby groups
When asked to identity the mam challenge he faced during the process Kl& had this to say Majority of the
stakeholders m the Biosafety Act 2009 drafting processes failed to give their contributions in time and were
busy laising alarm and complaints as the law was being developed /ust lo come in the end lo push for
unworkable materials tor incorporation into the draft Bill This was not feasible as the process was tar gone
to be dragged backwards *
lie pointer! out to ttio need to scale up civic education among Kenyans especially on law making process lo
enable them know the point at which to give then inputs for wcorporahon into any taw making process He
Ixiwevur recommended the Multinational Biotechnology companies for lhe ability lo harness all tho
institutions interested in Biotechnology promotion and adoption then into Kenya According lo KI22, ‘In a
campaign process it is important to develop and articulate a Comprehensive Communication Strategy For
example, the Kenyan one combined capacity building workshops media liaison, seemg-is-beheving Study
tours, production and dissemination of IEC materials, expert speaker programs, internet communication

and outreach to palky makers exhibitions and awareness creation '
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CHAPTER 5: CONCLUSIONS AND RECOMMENDATIONS

5.1. Conclusions

Tho document is an attempt to document major milestones on the road to the enactment ot the Kenya

Biosalely Act 2009 It is by no means an exhaustive account of all the events and activities thal contnbuled

to that success liut is believed to provide .in overall picture and lessons on the law making process in

Kenya Il covered the piucess ol identification ot the Key stakeholders to the process developing the

Biosafety Act 2009 Inconclusion of the study notable was

a) The Biosafety Bill 2008 was developed m a participatory manner and from tho study it was evident that

b)

c)

d)

there wore diverse quorums of stakeholders with ditterent motivation laclois Each of Uie involved
stakeholders made certain proposals either al il>e initial drafting stages or in the parliamentary process
Howover the extent of incorporation of these inputs varied and majority ol the identified stakeholders'
categones (80%) fell that their inputs were inadequately incorporated into the final Biosafety Act 2009
Il further emerged thal there was very kiw involvement of the general public and grassroots
communities in the process ol developing Biosafety 2008/Act 2009.

Il also emerged that stakeholders preferred to form groups and coalitions to gain attention The general
public and communities ui most cases operate as individuals They have no capacities to form strong
coalitions and this could be paiily contributing to the overall low participation in law making processes
by grassioots communities m Kenya

Further from the study it emerged (hat m this process of developing the Biosafety 2008/Act 2009;
inadequate knowledge on ltve law making procoss for various stakeholders was a major challenge For
instance the CSOs. religious groups and Multinational Biotechnology Seed companies had to contract
services of legal experts to take- them through Ihe Kenyan law making process

Those groups constituted middle and high level educated Kenyans with a high level ol exposure
Therefore it such groups had challenges understanding Ihe Kenyan law making process it is expected
thal there might he extunsrve knowledge gap on Kenya Policy making process among lhe general
[hiWic and the grassroots communities

Ollier areas of low capacity that stemmed as shown by this study were on Modern Biotechnology and
Genetic Modified Organisms lhe stakeholders involved said that in order to increase their efficient
contribution to the Biosafety Bill 2008 they hired experts to tram them on Biotechnology. Cartagena

protocol and other rotated Laws Thus lhe universal poor participation by lhe genorai public and
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gj

h)

grassroots communities in the process of developing laws may be due to poor understanding of law
topics in discussion

from tlie study notable is that littlo resources are set aside during laws develo|>mcnt to tram the
general public and the grassroots communities' on lho issues at discussion as well as to get then
views Further it emerged that steenng groups m specific law making processes spend lime mapping
and engaging the most effective stakeholders and in the process lock out pubkc and grass root
communities wtio are thought to be less influential

In general it also emorged from this study that the nature of pokey formulation is such that one cannot
ignore the political arena and hence need to understand the natuie of public pobcies and sources of
Influence. As such the interests and the good will of the pohbcai class must be extensively considered
Il the fxilicy at hand favors Iho interests of the policy makers there is a high possibility of such a pokey
maker participating actively and supporting those in tavor ot Hie draft BiN

It also emerged that lire mass media by then nature have the power to shape public opinion hence. it is
impelauvo tor (he advocates or slaMwfders to enlist media support right (rom the beginning in matters

ot information ami awareness creation

5.2. Recommendations

From this study the following were recommendations drawn

D))

Tlieie is need to improve Knowledge and understanding of law making procedure in Kenya for the
general putoche and grassroots communities This is in additional to continuously designing programs
that educate the public on various ongoing discussions regarding technical Hills and other Laws

As a country it rs essential to set aside more resouices lor Civic Education programs for general public
and grassroots communities on public policy formulation procedure Such programs should ho
designed to support communities to understand the level al which they can influence policies

Further it would be of essence to help communities and the general public k>realize their constitutional
powers and rights in rogard to Acts and law making fhts rs an area that both the government and the
ovd society organizations can embark on

Mass media rote in influencing policy decisions was critical hence this is an avonue that can be
oxfiiorted for communication and reaching the general public with crucial information about Law making

procedure and other civic education issues
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v)  Another way lo exploit Hie mas* media avenue would he to tram journalists on key ongoing agendas
rogarifcng laws in a Kenya which will make them he able to sliaie informed information when reporting

on print Ol electronic media

5.3. Suggestions for furthor research

Based on Hie findings, conclusions and recommendations a further study can be conducted targeting the
general public and grassroots communities to find out their lovel of understanding on me law making
processes in Kenya and the views they hold on these processes This will inform decisions on how they
can he mcorpoialed through training and by use of media lo share Information, Education and

Communication material
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ANNEXES

Annex 1: The Biosafety Bill 2008 overview

The biosafely Bill 2008 was dividend into eight parts together with additional lour schedules as below

t
2
3.

it

Parll—Preliminary

Part I Fstablishmen |, powers and functions ol tho authority
Part lll—Applications lor approval and nsK assessment

Part IV Review and appeals

Pari V—Regulatory agencies

Pad Vi—Resloration and cessation orders

Pari VIl Inspeclion and monHonng

Pari VIIl— Fuidiiciat provisions

Pail IX Miscellaneous

10 Schedules

a First Schedule Regulatory agencies

b Second Schedule  Provisions as lo ilui conduct ol business and alfairs of the board

C Third Schedule Information required in applications for approval of contained use activity

d Fourth Schedule Information required in applications for approval of release, Importation
or placing on the market of genetically modified organisms

e Fifth Schedule —Provisions on risk assessment

f Sixth Schedule Provisions as lo Ihe coiklik.l 0l business and affairs ol the appeals board
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Annex 2. Analyss o' “he Provision in hie Biosafety 3 12008 and some o' toe contentious issues and proposals trade for amendment.

PART ON THE
BIOSAFETY 3ILL

2008
THE PREAM3LE

KEY PROVISIONS OF THE
ACT

ISSUES IDENTIFIED

“he Act ir ns preamoe sets out its object've as

being to regulate actrvities in genetically
mocifiec o-gasrrs to establish the Nationa
Biosafety  Authority —and fo- corrected
purposes

Ir tie intia Biosafety Bit 2008, he preamble die
not include the intents of the legis-aten (:na' is.
tie implementation o' the Cartagena protocol)
Now -t nas been included “owever the-e stil is
ar issue wth tne objectves o' the 3H having
beer omitted r the Biosafety Act 2009 for
nstaxe tne precautionary pnnapte

1

RECOMMENDATIONS

The preamble should be
recast so hat it bnefty restates
he governments polcy on
sotechnoogy mentions its
related ntematicna.
commitment,.e tne Cartagena

Protcco  12000; and Ric
Declarator (1992
Oher related legislations

coud atsc ae ment-oned here
so as to ensure the
establishment of a workable
system which ts wtnout conflict
arc ove-lac e.. Food, Drugs
and Cherrvca: Substances Act
Cap 25* and the Rules there
unde-, to wit Food Laoetsng
Additives and Standards
Regulations

Anally it would oe impcr*iant

to nentior he overriding
principle o' Biosafety
regulation  to ml. the

Precautions™ Apycacn as
does the Canaoena protocol
This latter inclusion would help
in providing consistency in he
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PART ON THE

BIOSAFETY BILL

2008

PART
PRELIMINARY

KEY PROVISIONS OF THE

1ACT

Tne contents of he
prefrninary inauded
mteayetabor. defining the
scope of tne Act and tne
objective of the law Based
or the prefimtnary the mar
objectives c' d-aft-rg tne Bit
were as 'oliows
2) tc facktate
1 espons.bie research
nto and nwifrize
tne risks that may oe
posed by genetically
modified organsrs

b) To ensure ar.
adequate ievel of
protection for he
safe transfer
handling and use of
genebcaly modified
organisms that may
have an adverse
effect an tne heath
o' tne peopte and fhe
environment and

C) To establish a
transparent. soence-
basec and

ISSUES IDENTIFIED

e ~he ;err- Biosafety has not been we oeined ir

the Biosafety Act tt makes reference tc the

environment which: ts a more generai term [t

should have used a more cear and specific term
as bictoccal cr/ereity’ r tne definition of
Biosafety

»h hts case the defirrton moves the locus o' the
Act *rom the cardra objective o' preventing or
redoing he *isks tc bioiogcal diversity as
enshrined imdet Ahcte 1 and 2 of tne Cartagena
Protoco

»Tne term 'Living Modified Organisms'a LMOs is
not denned The is a ctarng omsson
considemc hat Section 7 (2) tgi estaousnes a
3CH whose functions mclude inter aia
facilitating me excnange o' soerthc
mformabor or living modifiec organisms

RECOMMENDATIONS

nterpretaton of he various
sections of the Act.

The defmioon or Bosafety
should reject the fact that in
reakty it ts hjmar safety anc
biodiversity tnat are a! a great
nsk o' ary unsafe transfe'
nandimg or use of GMOs The
cefnitix of biodiversity as
contained r our Envrormenta’
Management anc Coommaton
Act (EMCA; leocs credence to
tne argjment that Biosafety
snojd be clearty defined to
contemplate tne profecbor of.
nte* al»a. bodrversity The
EMCA defnes biodiversity as
* the varabuty among living
omanisms from al sources
including terrestrial
ecosystems aquatic
ecosystems and the ecotoaeal
complexes of when they are
part; this incudes diversity
wthin soeoes among soeoes
and o*ecosystems'

A detrition of LMOs ir the

Act ts critical tc the better
understanding of fhe sudjec'
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BIOSAFETY BILL

KEY PROVISIONS OF THE
ACT

predictable process
fof reviewing and
'name deepens on
he transfe-. nandiing

and use of
genetically modfiec
organisms and

reiated advites

FART I—
ESTABLISHMENT
POWERS AND
FUNCTIONS OF THE
AUTHORITY

ISSUES IDENTIFIED

“he part two o' the actie Tne Authority is expected tc exercise genera

Defined the estaoisnment
powers anc functors of the
biosafety authority

Establishment of the

Authority " he  Authority
would be body corporate
with pe'petua succession

and a common seal and
shall in its corporate name
be capable of—

fa) Sur>c arc being

sjed
)] taking,
purchasing o'

otherwise acquiring
holding, charging o-
asposing of
moveable and
immovable property;
() Entering intc
contracts;; and

allowances and
expenses as pe' sector 1' of the Act

Of tne 17 Board members,
government officiate and the can be said to
conprom se tne independence o' the Board anc

it K> jus? another

Bureaucracy
The mtroductior of gender corsid&ratons is tc

supervis or ard confol over he safe transfer
handling and use of GMOs Sectior 6 constitutes
the NBA. Board wth a numerical strength of 17

* Sector S(* : (k) nrocuces gender consde'atons
ir the appointment of NB~ Bean; Members.
le sec 7(2 (g; makes r mandatory for tne NBA tc
establish a BCH
- While the rrancate of the NBA 3oard 5 c<ear. the
huge s”™e o' the 3oard could cog tne executior
of the sane Large Boards tend tc be unwieldy
and indecisive They are atsc a dram or the
exchequer as tney are tc be pad remuneration
disbursements  for

& are to be

government

*

2

RECOMMENDATIONS

natter of the Act

Section E of the Ac: shout

be amenoed sc as to reduce
the numbe- of Board
members to not more thar 11
which is he average numoe'
o' most Boards indeed ever
the numerical strength of tne
NEWA Bca'd establishec
under the EMCA and which
comparatively has a wide'
mandate ? 14

7) If the current numbe* of
Board Members must be
retained r would then oe
mportanl to explore tne
possibility o' creatr.g a dua
board structure consisting cf a
first levei of functions
directors yopped with a layer
constituting tne polcy board
as is the practice in several
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PART ON THE
BIOSAFETY BILL

2008

PART —
APPLICATIONS FOR
APPROVAL AND

RISK ASSESSMENT

KEY PROVISIONS OF THE
ACT

(d; Dong or
peforninc ali other
things or acts
necessa/ for the
proper performance
of is functions un-ae'
tnis Act, whch may
lawfully be done or
Deformed by a body

cororate’
"he oil went further to oefine
the gualifications and

functions of lie  board
members and how tney v/I
be conducing business and
tne authoririr affairs

The section ensures that
there w« be no persons to
conduel any actvir* involving
genencaky modified
organisms wilnout tne written
approval 0? the Authority.
goes aheac tc oefine the
manne* in  wrich  this
approval w!l be obtained
induing giving a provsior
for 30 says waiting period
upon vnch the public car
aooeal for tne decis*ons

ISSUES IDENTIFIED

be accaudea but ns fafure :0 increase
stakeholders' preser.ee is a weakness to be
earrenied

eTnis par of the Ac* fats to summarise the
Advance Informed Agreement (AIA) Procedure
Frs* lac down in the Canaoer.E Protocol the
AiA  o'xedure applies to firs: inienbona
transboundary movement of GMOs for
intentional mtroduebon mo tne e-nvironmer of
the Party o' imoort The purpose of rvs
procedure is tc ensure that importing country nas
noth the opportune.- and tne capacity to assess
nsxs that may be associated with the GMO
before agreeing tc its import P was mean: to
support he pnnciple of Prio* Informed Consent
exoressed by tne Basle Convention on tne
Centre of T'ansboundary Movements of

RECOMMENDATIONS

Eurocear countries

8) The cocnpositon of tne i
Board ought also tc be

changed sc tna* (ess of
government functionaries and

more of cmfessonais and

other stakeholders ie

consumers, are aooointed

The way forward witn regard
to Aovance informed
Ag-eemer (AJA procedure is
for Pan Il o' tne Act to be
red'afted so as to incorporate
sectors fha: wi entrench the
AlIA procedure Oy maxing r
mandatory

Since the AIA procedure only
works we in conjunction with
a Biosafety Cleanng House
(BCH) the Act snoud 'equire
trial tnis par* introduces an
AlA orocedure tna: requtes
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1PART ON THE
BIOSAFETY BILL
2008

PART IV—REVIEW
AND APPEALS

KEY PROVISIONS OF THE
ACT

This 3ART Ill provides to'
env-ronmenta protection
agars' contamriaton with
GMOs Upon applications for
need tc introduce GMOs into
he environments the
Authorty snai' publisn m he
3a%etre a* least two
newspapers vntti nationwide
circulation anc ¢ an
approonate electronic media,
notice concerning any
apphcaton tor re»ease into

the envtonmen* of a
oenetcaiy modified
organism to' he general

"he Authority may review a
dec'son made unde* section
25 c¢' tms Ac? a- any time
upon obtanng significant
new scientific
relating to bosafety of the
oenetcaly modified
organsm a contained use
activity involved Such a
decision provides for

information

ISSUES IDENTIFIED

hazarcous Wastes and he r Disposal

Currently the Ac* only p'ovtoes to' a general
Party o' import perm.l system for the regulation
of GMOs wnrch dees not ever discriminate
between loose meant to* intentional introduction
into the ervrenment and those to- opntsnec use
or ever for use food or feed "his creates a
loophole that car be exploited by both mooters
and expo'te-s cr GMC to Kenya, -where tne
scientific base ts relatively iow, to sneav. r GMOs
hat might no' be permissible n the county of
oogn

Sections 21-25 ot tne Act keep refenng 'eaoers
to the scneduies tor seta Is regarding the content
of he appicabon However, he 3rd and 4tr
schedules which give details tc be given by the

Pmtoco by cmiftng the requirement hat the
Name, Address and Contact detais of the
importer oe provided

Section 33(1) proraes that the Authority car
review its owr section on its own motion

Subsection 2 gives ar applicant or a regu siory
agency the right to request the Authority tc
review its own decision

Par V provides the appellate process fa those
no- satisfied with decisions made under the Act.

RECOMMENDATIONS

he Biosafety Clearing House
takes an active 'Ole in trvs
process as the depositor of
information on GWOs whicn
would hen be available Ic the
pubiic and furthe' facilitate
exchange of the same with
other countnes

A way forward to remedy tne

defects cf Part IV woud be to
anon the provisions of his Act
witn tne provisions of section
three of the EMCA whicn rs
he premer :aw relating to
environmental governance in
Kenya fSecton 148 of the
EMCA]
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PART ON THE
BIOSAFETY BILL
2008

PART
REGULATORY
AGENCIES

7KEY PROVISIONS OF THE 1

ACT
salvaging an unvaried
Siluatior without navmg to oc
tnrough a tot 0J bureaucracy.
Trvs :s strong n ensuring that
tne issue is aporcacned wrtr
precaution

V— Trme Authority shall coordinate

al achvcies involving
genetcab modified
organisms and r canyng out
ts rote of coordination tne
Authority may consult with
tne relevant regulatory

agency

Reguialory agencies shall,

where appropriate monitor
any activity for whch

approval nas oeen g-antec
by the Authority to ensure
mat such an activity complies
withconditions imposed if

any or tnegrant of ar
approval

.The

ISSUES IDENTIFIED

* Nevertheless sector 35 (2 fcmte tne nan* tc

recues- ro- a rev** of the Authority's decssior
regarding £ given aop* cation to only a reculato”
Agency or an applicant Tnis is a reactionary
provision mat goes against tne current trend in
environment litigator wnereby the right to
challenge a given en. ronmenta decson/acton
is enhanced and opened to ait

The sector does rot define what is a regulatory
agency but according to sector 2 which is tne
interpretations sector ot the Act. regu-atory
agency means a "regulatory agency as se- out in
the Firel Schedule to the Act a such otner
agency as the Minister may by O'Ce' if tne
Gazette

e Tne Ftst Schedule erume'ates 8 agercies but

does not define wnat tne. are It wood seem

therefore tnat no oe*niton rs actually prcvioec in
tne Act

Natonal Council fa  Science and
Tecnnotoo* whch is tne forerunner ot the
proposed nationalBiosafety Authority isomitted

from the tat c’'regulatoryagencies Trvs is the
case despite that ‘am that tne body is not
scrapped but is to continue being tne premia

Where a regulatory agency, [ authonty fa determining government priorities on |

2

*

2

RECOMMENDATIONS

The issue of iocus stand

snouid be clearly and expteitfy |

spelt oj*so mat intJvicuats as
wet as organisations nor
stnctly connected with a g*ven
GMO issue are able,
nevertheless to nsflute
proceedings for the common
gooc ot mankind

ft would be important to

define what the regulatory
agencies ere anc their
Ijnctiors deany

"he National Counc< for
Science and  Tecnnotogy

snojd be taled as one of the
regulatory agencies

1
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PART ON THE
BIOSAFETY BILL
2008

PART Vit—
RESTORATION AND
CESSATION
ORDERS

KEY PROVISIONS OF THE
ACT

in carrying out is mandate

becomes aware of ary
significant new scientific
informafcon indicating that
approved  activities  wilt
genetically modified
organisms may cose
potenba bosafetv rsks not
previously <nowr the
regulatory agency  shat
inmedafety inform tne

Authority of the new
irfomalon and of tne
measures proposed to be out
< place to ersire the
continued

"he Autnorcv na< issue and
serve on any pe'sor a
restoration o'der in respect of
ary matter relat-ng to release
of a genetically modtfiec
organism mlc the
environment

At environmental restoration

oroer issued unoer
subsection shal be issued
tc—

(at recuire tne person on
wnor it is served tc restore

scientific and
coordinating
institutions r Kenya.

ISSUES IDENTIFIED

activities and
researcn

tecnnotocca
research actvlies in

Sector 40 gves the Authority power tc issue
anc serve environment restoration orde-
Sect.or 4' soelis out tne contents of
restoration orde- wme section 42 deas wtn
cessaiior orders

in this par the Act takes a leaf from tne Efi'CA
vmch was tne nrst substantive tegisatior tc
provide ter such orders

One maor wc-ry ir ‘'elator to GMOs as
opposed to other environrerta threats is tna-
once unieesned GMO teennoogy fas tne
oapaaty for  self-perpetuation in the
environment anc might oe impossible toren r
ir let alone -eturn the erv.ronment tc mete r

RECOMMENDATIONS

Tnrs  section  snouid  be
poened furtner sc as tc tie f
with tne otne- sections by
requiring that in every step
the approval process me both,
the precautiona-y and poijte-
pays prixipes are adoptee
as this tne only sure way o'
mantaming a healthy
environment.
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PART
INSPECTION
MONITORING

Vil—
AND

environment as nea- as it |
may be to the state in wnich it
was before the release ot a
genetically
modified organism,
(b) levy a cnarge on the
persor or whom i? s sensed
when, in die opinion of die
Authority represents a
reasonable estimate of he
costs of any acton taken oy
an autncrizec person or
organization to restore tne
environment to he sate m

when it was before he
rease 0? a

Genetealry modified
organism

Ar environmental restorawn
order sr.alspeedy dearly and
n a manner v.-v-c- may be
easily understood—

la) the activity tc which it
relates

In this oarl the B*S defined
mat the mircste- tor science
arve technology wil' be ir
charge o' aopontmc a

was before he introduction o' the GMQ

Tn-s sectior can only work if the p-ecajticna-y |
prnopte is adopted m he detenmin-ng tne
outcome of an application

~he section also aoopts the polluter pays
principle r reqji'inc that a cnarge is teviec on
the person or, whom h e or.de- is se*ved

Part iX ts entired Miscellaneous and oontans
provisions to dc with the pewe' of the Minister
to make regulations urde- the Act, offences
and penalties <Sec 521. restnetfons or. |

neUUMMENDATtONS

Tnere s need to unbundle
and rename his par. so that
each of its key contents is



BIOSAFETY BILL
2008

For more ir.‘ormaton on the contents ot the Bvcsafehy Act of 2008- befae being accented into Bosafety Act 20Q9 open tne Wowmg hn«

KEY PROVISIONS OF THE
ACT

biosafety Inspector whc shat
monitor the compliance witn
tne Ad and tie regulations
made therefore ~ie roes c
tne Inspector 2s per tne
3iosafet» Bi- snal be-

<d) manic* compliance w/tn
this Act and regulations made
there under

(b)  undertake inspections
and submit report thereof tc
the Auhorty.

©) perform such other
functions as the Autborry
may deem necessary

ISSUES IDENTIFIED

prpsecutons (Sec. 53, pubic awareness arc
participation (Sec 54; anc transitions
provisions (55)

'his oar is really oaoed with irrpccarv
matter anc ns<s weakening some important
concepts "or example, handling transport
packaging and laocetng o' GMOs require
separate mention and deserve a Par on he t
own

The importance of ine separator cannot pe
gainsaid giver that it s mpossible to
d'frerenliate a GMO product fror a natral one
by just looking

Pubic awareness and participation is anothe'
issue the* shoulc not oe slighted This s
because ore of the requrenerts of tne
Cartagena Protocol is that pubic awareness
participation and education are promoted and
facilitated

From the forgoing if wouldn't be wrong to
suggest tha- mured Kenyans would nave to
pursue causes unde’ the t'adbona common
law remedies ir to" O' contract Tns tnen pecs
the Questions why the Act? Arid who does it
prpted/benefil’ Verdict the GMO comcan.es

1 W\ kenva.sw.oro'T/Ovnicads-,BiHs.”2008'T-& Biosafety Sill 2008 p:1

RECOMMENDATIONS

given adequate p'omneoce
Pubic awareness anc
participator sno-jld be
emph-asisec and a section on
lability and recress inserted
sc as to provide a mechanism
1 a aggrieved/injured parties tc
sees remedies unoer he Act.

"he Act shoulc a-so provide
to* a contributory insurance
fund maintained through,
evyinc some prerrurr charge
on developers importers and
exporters of GMOs



Annex 3 Questionnaire (or Study data gathering
SPECIFIC ISSUES TO ADDRESS

THEMES

1 Typos of
Stakuholilers

involved

2 The level of Uio
stakeholders
participation
and inputs in
development of
Biosafety RII
(now 2009 act)

a

a

b.

Name of respondent/iespondenls

Wheie do you work and what is youi |xisilwn

Have you heard about the Kenyan Legal frame work on Genetic
Modified Organisms or the Biosafety Bifl-'2009 Act? Tick YES or
NO

If YES Do you think you participated in its formulation? Explain

further

Did you participate in any way towards the development of this
law proposing drafting lobbying or r parliamentary process for
lho Biosafety Bill/Ad?

Tick YES or NO
IF YES:

What forums did you participate in?

What activities did you undertake to ensure contribution to this

process?

contributions did you give?



Dkl you form alliances or lobby forums 10 enhance voices TICK
YES OR NO

If YES which ones?

What role did the alliances play?

How did they influence the process?

What were their inputs or contributions to the process?

D»d you faco any challenges and how J h) you addtess them?
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