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CHAPTER ONE 

INTRODUCTION 

1.1 BACKGROUND OF THE STUDY 

The International Criminal Court (ICC) is a permanent supranational court that was 

established by the Rome statute of the ICC that came into force on 1st July 2002. It was 

established with the sole aim of ending impunity for the perpetrators of crimes and atrocities 

that deeply shock the conscience of humanity1. The court has the jurisdiction over the crime 

of genocide, crimes against humanity, war crimes and the crimes of aggression2.  

 

However, the court does not exercise primary jurisdiction of these crimes but only 

complements national jurisdiction. Under article 17 (1) of its statute, it only takes up a 

situation if a state that has jurisdiction over the matter is unwilling or unable to genuinely 

carry out the investigation or prosecution3’. So far, the court has handled 23 cases drawn 

from 9 situations.4 

Article 24 (1) of the Charter of the United Nation (UN) bestows the United Nations Security 

Council (UNSC) with the primary responsibility of maintaining international peace and 

security in the world5. Further, the UNSC was bestowed by the drafters of the ICC’s statute 

with the powers to defer and refer cases in the ICC and also to undertake some enforcement 

measures in the ICC judicial processes6. So far, UNSC has referred Libya and Sudan to the 

ICC7 but failed to refer Syria.8 It has passed two deferral resolutions. At the same time, the 

UNSC has not undertaken any enforcement measures against Kenya and other countries for 

hosting President Al Bashir of Sudan. 

                                                 
1 Rome Statute (1998); UN Doc A/CONF 183/9 para 2. 
2 Ibid art 5. 
3 Kevin Jon Heller, ‘The Shadow side of Complementarity: The Effect of Article 17 of the Rome Statute on 

National Due Process.’ (2006) vol 10 Criminal Law Forum 1-4  
4 International Criminal Court, ‘Situations under investigations’  

<https://www.icc-cpi.int/pages/situations.aspx?ln=en> accessed 7 October 2016. 
5 Stefan Talmon ‘The Security Council as World Legislature’ (2005) vol 99 American Journal of International 

Law 179-181. 
6 Rome statue (n1), arts 13 (c), 16 and 87 (7). 
7 UN S/RES/1970 (2011), para 4. 
8 United Nations <http://www.un.org/press/en/2014/sc11407.doc.htm> accessed 21 September 2015. 
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On the matter of deferral, the UNSC, on 12th July 2002, adopted Resolution 1422 of 2002.9 

This resolution ‘requested’ the ICC to refrain from initiating investigations or prosecutions 

over the UN peacekeepers from states not party to the Rome Statute, for actions or omissions 

that may arise after the adoption of the resolution which may amount to international 

crimes10. The resolution was adopted at the behest of the United States, which had 

threatened, in June 2002, to veto the renewal of the mandate of the UN Mission in Bosnia 

and Herzegovina, in addition to vetoing all future peacekeeping operations, unless its 

servicemen were granted immunity from ICC jurisdiction.11 However, it was contentious 

and thus faced various criticisms. Some countries argued that it amounted to an indirect 

attempt to modify the Rome Statute, without amending it.12 It was also criticised for 

implying that UN peacekeepers from states not party to the Rome Statute are more equal 

before the law, as compared to their counterparts from States Party to the Rome Statute.13  

The UNSC defied these criticisms as it passed another deferral resolution, Resolution 1487 

of 2003 which essentially was a renewal of resolution 1422(2002) which was to expire on 

13th July 200314. This renewal, which was the last of this kind, escalated the objection 

against such deferrals and as rightly argued by the Human Rights Watch, it contravened the 

Rome Statute15 as Article 16 was intended to be used in circumstances where there is actual 

existence of a threat to peace, or a breach of peace not to non-existent situations like on 

these two scenarios. 

In this respect, the UNSC rejected the Kenyan deferral bid both 2011 and 2013 although 

unlike the two deferrals that were on non-existent situations, the Kenyan one was of a 

                                                 
9 This Resolution was passed within two weeks of the coming into force of the Rome Statute, and even before 

the Court had been set up. 
10 Sean D Murphy, ‘Efforts to obtain immunity from ICC for US peacekeepers’ (2002) vol 96 American 

Journal of International Law 725–727. 
11Ibid 725. 

12 See the ‘Letter from the Ambassadors to the UN of Canada, Brazil (2002), New Zealand and South Africa 

to the President of the UNSC in relation to the draft resolution 2.2002.747...under consideration by the UNSC 

under the agenda item Bosnia-Herzegovina,’ UN Doc S/2002/754. 

13 Felipe Paolillo of Uruguay (2003), at the UN SCOR, 58th Session, on 12th June 2003, was adamant that he 

saw discrimination among peacekeepers as a deep injustice. He argued that all peacekeepers ‘must be subject 

to the same rules and work under the same Statute’, UN Doc S/PV.4772, 11. 

14United Nations, ‘Security Council Requests One-Year Extension of UN Peacekeeper Immunity from 

International Criminal Court (12 June 2003) 

< http://www.un.org/press/en/2003/sc7789.doc.htm> accessed 7 November 2016. 
15 Human Rights Watch, ‘The ICC and the Security Council: Resolution 1422< 

https://www.hrw.org/legacy/campaigns/icc/docs/1422legal.htm> accessed 8 November 2016. 
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situation already seized by the court16. Further, the UNSC also rejected both Sudan and 

Libya deferral bid although this does not form part of this study17. 

Kenya became a party to the Rome Statute of the ICC on 15 March 2005.  The 2007 

presidential election was bitterly contested and degenerated into violence referred to as Post-

Election Violence (PEV) that led to deaths of 1,113 people, serious injuries to 3,561 people, 

117,216 instances of property destruction, displacement and deportation of thousands of 

people and rape of women18. Various attempts to domestically prosecute the perpetrators of 

the PEV as discussed in the next chapters failed as the Special Tribunal Bill that would have 

created the mechanism was rejected by the Kenyan National Assembly and therefore the 

ICC was seized of the situation.  With the ICC stepping in, both the Kibaki and Kenyatta 

government fervently sought for the deferral of the cases.  

In this regard, the first deferral request was submitted on February 2011 and this time the 

cases were at the confirmation hearing stage but it was rejected.19  The UNSC held that the 

request did not threaten international peace and security and that it did not garner bipartisan 

support within the grand coalition government. The 2013 deferral request was no exception 

as it was rejected too although it gained considerable support from some permanent 

members of the UNSC and all the African countries sitting in the UNSC20. China and Russia 

passionately supported the bid arguing that it met the standards in Article 16 of the ICC’s 

statute21. The US, France and Britain on one hand opposed the bid but chose to abstain from 

voting. They largely argued that Kenya’s concern could be addressed by the Assembly of 

State Parties (ASP) to the ICC, despite that the ASP has no mandate over deferral under 

article 16 of the court’s statute. 

 

In this regard, this study will analyze the UNSC’s powers of referral and enforcement under 

the ICC’s statute using Kenya as a case study.  

 

                                                 
16International Criminal Court, ‘Kenya, Situation in the Republic of Kenya, ICC-01/19 

 < https://www.icc-cpi.int/kenya > accessed 7 November 2016. 

17 Juliet Okoth, ‘Africa and the International Criminal Court,’ Gerhard Werle, Lorell Fernandez, Moritz Vorm 

Baum, eds (TMC Asser Press 2014) 203. 
18Report of the Commission of Inquiry to the Post-Election Violence, Kenya, (2008) 304-344. 

19 Sosteness Francis Materu, ‘The Post-Election in Kenya, Domestic and International Legal Responses.’ 

(2015) T.M.C Asser Press 231. 
20 Ibid 18. 
21 Ibid 19. 
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1.2 OBJECTIVES OF THE STUDY 

This study will attempt to contribute to the scholarly debate about the role of the United 

Nations Security Council in the International Criminal Court processes by critically 

analyzing the powers of the council to defer situations or cases before the ICC and also 

undertake enforcement measures. The study will use Kenya as a case study.  

 

The study specifically aims to address the following issues: 

 

1. To critically analyze exercise of the UNSC’s powers of deferral and enforcement 

under the Rome Statute  

2. To evaluate how the relationship between the UNSC and the ICC has affected the 

ICC’s judicial role and the fight against impunity; 

3. To evaluate how the application of both deferral and enforcement powers by the 

UNSC has impacted on the image and the capabilities of the ICC 

4. To give possible recommendations on how the relationship between the UNSC and 

the ICC can be enhanced to strengthen the ICC’s judicial process and the fight 

against impunity. 

1.3 STATEMENT OF THE PROBLEM 

The Rome Statute of the ICC envisaged a situation whereby the UNSC would impartially 

use its mandates to defer investigations and prosecutions before the court and enforcement 

mechanisms. Unfortunately, this has not always been the case. UNSC was envisaged by the 

drafters of the court’s statute to invoke this power in situations whereby an investigation or 

prosecution by the ICC would threaten international peace and security but so far, the two 

deferrals done by UNSC have largely not met this standard. In fact, the quest for the Kenyan 

deferral would largely meet this standard but was rejected by the council. Therefore, the 

UNSC has been accused of using this power selectively and abusing it thus denting the 

credibility of the ICC. The UNSC needs to apply this mandate impartially in order to 

safeguard the ICC against the accusations that it’s a hegemonic tool for the west and also 

guarantee the ICC the required cooperation from both state and non-state parties to the ICC.  

In addition, the drafters of the statute envisaged in article 87 (7) that the UNSC would 

undertake measures to ensure compliance with the court’s decisions or cooperation requests 

by the ICC but so far, this has not been the case. Many states including some permanent 
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members of the UNSC such as China have failed to cooperate with the court and despite 

complaints by the ICC, UNSC has not taken any enforcement measure22. These states have 

hosted President Bashir of Sudan who is already indicted by the court but have refused to 

arrest and hand him over to the ICC and the UNSC has not taken any actions against these 

countries23. 

In this respect, the manner in which UNSC has exercised these legal powers over the ICC 

remains problematic and of fundamental concern because it directly affects the effort to 

fight impunity at the international level. This study will therefore analyze and evaluate the 

manner in which UNSC has used these powers and provide recommendations on how they 

can be properly used to enhance the fight against impunity. 

1.5 RESEARCH QUESTIONS 

This study will attempt to answer the following specific questions: 

1. How has the UNSC exercised its power of deferral and enforcement under the 

Rome Statute?  

2. How has the relationship between the UNSC and the ICC affected the ICC’s 

judicial role and the fight against impunity? 

3. How have the deferrals of cases by the UNSC and exercise of its enforcement 

powers impacted on the image and the capabilities of the ICC? 

1.5 HYPOTHESIS 

1. Unchecked powers of the UNSC to defer investigations and prosecutions before the 

court and also to undertake enforcement measures hampers the judicial functions 

of the court  

2. Unchecked powers of the UNSC to defer investigations and prosecutions before the 

court and also to undertake enforcement measures frustrates the global fight against 

impunity.  

3. There is need for institutional and legislative reforms as pertains Article 16 and 87 

(7) of the Rome Statute.  

                                                 
22 Nerida Chazal, ‘The International Criminal Court and Global Social Control: International Criminal Justice 

in Late Modernity’ (Routledge 2016) 2-6 
23 Ibid. 
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1.6 JUSTIFICATION OF THE STUDY 

The International Criminal Court has jurisdiction over international crimes such as the 

crimes against humanity, the crime of genocide and the war crimes24. The court has no 

jurisdiction over the crime of aggression as it awaits ratification of the Kampala 2010 

amendments by at least thirty state parties to the ICC and subsequent voting over the matter 

in 201725. The court does not exercise primary jurisdiction over situations unless a state is 

unable or unwilling to prosecute the crimes. In discharge of its duties, the court is seized of 

a situation through three ways; a referral by a state party to the ICC like the situations from 

Uganda, Central African Republic, Democratic Republic of Congo and Mali26, an initiation 

of investigations by the Office of the Prosecutor, commonly referred to us proprio motu, the 

Kenyan case being an example and finally through a referral by the Security Council. In 

addition, the ICC can be stopped from undertaking an investigation or prosecution by the 

UNSC and so far, we have had two instances of distinct deferrals and two rejections of 

deferrals27. The UNSC also has the mandate to take measures against states that refuse to 

cooperate with the ICC. 

 

With this background, it’s important to note that ICC and UNSC have a special but intricate 

relationship that directly affects the fight against impunity. This relationship has come under 

serious scrutiny and equally remained a contested issue right from the Diplomatic 

Plenipotentiaries discussions that led to creation of the Rome State of the ICC. The 

unchecked powers of the UNSC over these aspects of the court have been held with 

suspicions by some scholars and key stakeholders in the international criminal justice arena 

if not downrightly opposed by some. Some have argued that these powers interfere with the 

independence of the court and are also used arbitrary, selectively and even abused thus 

denting the credibility of the court28.  

                                                 
24 International Criminal Court, ‘How the Court Works’  

<https://www.icc-cpi.int/about/how-the-court-works/Pages/default.aspx#legalProcess> accessed 7 November 

2016. 
25 Ibid. 
26 International Criminal Court ‘Situations and Cases’  

<http://www.icc-cpi.int/en_menus/icc/situations%20and%20cases/Pages/situations%20and%20cases.aspx> 

Accessed 23 September 2015). 
27 Morten Bergsmo, Jelena Pejic, Dan Zhu, ‘The Rome Statute of the ICC’ in Triffterer/Ambos, (eds) ( 3rd edn 

(Hart Publishing 2016 )770 
28 Nigel White and Robert Cryer, ‘The ICC and the Security Council: An Uncomfortable Relationship in 

Doria,’ Legal Regime 455-484. 
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These accusations cannot be ignored as the success of the ICC is wholly depended on its 

credibility. Further, politicization of the ICC hampers the fight against impunity as it 

provides an avenue for states not to cooperate with the court.  Without states cooperation, 

ICC cannot succeed in prosecution as it entirely depends on support and goodwill from 

states in collection and preservation of evidence, access and protection of both witnesses 

and victims, arrest of indicted fugitives and access of government documents amongst other 

logistical support.29 

Therefore, this study is critical as it examines the powers of the UNSC in the ICC process 

and the analysis will attempt to provide possible recommendations on how this can be 

enhanced in order to effectively fight impunity at the global level. 

 

1.7 THEORETICAL FRAMEWORK 

The research will seek to analyze the legal aspects of the powers and the roles of the UNSC 

to defer cases and situations before ICC and its enforcement powers under the statute. It will 

use Kenya as the case study. I will therefore use the following theories: 

Liberal Theory: The liberal theory will be very fundamental in this study as it will enable 

me to understand the behavior and explain the power play among members of the UNSC 

and the ASP in regard to the ICC. The liberal theory proposes that international law and 

politics’ is comprised of fundamental factors such as private groups and rational individuals 

who so as to promote the politics often organize and exchange ideas30. The theory takes on 

the bottom-up view of politics in which the societal groups and individual needs are treated 

as analytically prior to state behavior31.  In social terms, the differentiated individuals define 

their international and material interests advance them by way of collective action and 

political exchange32. Competition is inevitable due to scarcity and differentiation (this 

theory rejects the utopian belief that there exists any harmony of interests in a society among 

groups and individuals) such pattern of interactions result in political order and interests33. 

In interstate relations, of specific interest is the fact that the demands of the society that are 

                                                 
29 Zhu Wenqi ‘On co-operation by states not party to the International Criminal Court’, (2006) vol 88 861 

International Review of the Red Cross 91. 

30 Jeffrey L. Dunoff and Mark A. Pollack, ‘Interdisciplinary Perspectives on International Law and 

International Relations: The State of the Art’ (Cambridge: Cambridge University Press 2003) 84. 
31 Ibid.  
32 Ibid. 
33 Ibid 85. 
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very conflicting will likely result to coercion which will be used to achieve them have three 

societal factors that are associated with them: extreme inequality of social influence, 

contradictory claims that have fundamental beliefs and the extreme scarcity of material 

goods34.  Through this theory I will be able to critically analyze and explain the reasons why 

some states may want to seek legal and institutional reforms as pertains international law 

enforcement instruments and also why a state may choose not to honour fully or in part their 

international obligations.   

The second assumption in the liberal theory is that states (or any other political institutions) 

are a representation of a domestic society subset whose rational state officials pursue their 

interests by means of world politics35. 

In essence I will use this theory to ground the research considering the social actors in 

Kenya, critically analyzing the relationships between the state and the non-state actors.  

What is their role in the ICC judicial process, are they pro or against reforms and what are 

the underlying reasons for the rational behavior among the state and the non-state actors in 

the intra and inter-state environment? 

For the liberals, representative practices and institutions are the critical "transmission belt" 

through which the social power and the disparate preferences of civil society groups and 

individuals are transmitted into the political realm, aggregated, and translated into state 

policy. The liberal conception of domestic politics argues that the state rather than being an 

actor is an institution which is subject to even construction, reconstruction, capture and 

recapture by social actors.  

The theory assumes that groups and individuals do not have equal influence on the policy 

of the state and that the state institution structure is not irrelevant36. There is no government 

that rests on biased or universal political representation. Each of the governments represents 

some groups or individuals more fully compared to others—from a single tyrannical 

individual, an ideal-typical Pol Pot or Josef Stalin, to broad democratic participation37. 

Societal pressures that are transmitted by representative practices and institutions define the 

state preferences which is—the ordering among underlying substantive outcomes that could 

                                                 
34 Andrew Moravcsik, The New Liberalism’ in Christian Reus-Smit and Duncan Snidal (eds), ‘(The Oxford 

Handbook of International Relations OUP 2008) 234-54. 
35 Ibid. 
36 Ibid. 
37 Ibid. 
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potentially result from interstate political interaction38. The theory will ground the argument 

the reason behind countries obeying international law. According to the third assumption, 

the configuration of state preferences determines state behavior. According to the liberal 

argument, the determinant that influences state behavior is the different states distribution 

and interaction which means the theory causally privileges variation in the configuration 

among state preferences, while treating configurations of capabilities (central to realism) 

and information (central to institutionalism) "as if" they were either fixed constraints or 

endogenous to state preferences39. Liberal theory sets aside not just the Realist assumption 

that state preferences must be treated "as if" naturally conflictual, but equally the 

institutionalist assumption that they should be treated "as if" (conditionally) convergent40.  

On the other hand, a critical theoretical link between varying state preferences and varying 

interstate behavior is provided by the concept of policy interdependence. Policy 

interdependence in this case can be said as benefits and costs that has been created for 

foreign societies when dominant social groups in a given society seek to realize their 

preferences in the international realm, that is, the pattern of transnational social externalities 

resulting from the pursuit of domestic and international goals41.  

Kenya as a state has many players both external and internal and this is portrayed by the 

activities of the various state organs, non-state actors including the CSOs and the NGOs. 

These players have been involved in various ways in the Kenyan ICC cases. Some of these 

organizations had sought to influence the process at the ICC, giving credence to the 

theoretical assumption that the state is a major player in the international system but not the 

only player and that it does act in isolation of it’s the local players42. As an example, during 

the first phase of Kenyan deferral campaigns, many non-state actors were against deferral 

of the cases and this went to the extent that one part of the grand coalition was against the 

campaigns43. At the enforcement level, many non-state actors were against President Bashir 

                                                 
38 Ibid. 
39 Ibid. 
40 Ibid. 
41 Ibid.  

42 Njonjo Mue and Judy Gitau, ‘Contested Justice: The Politics and Practice of the International Criminal Court 

Interventions,’ in Christian De Vos, Sara Kendall and Casten Stahn (eds) (Cambridge University Press 2015) 

210. 
43 Kenya Human Rights Commission, ‘Kenyans for Peace with Truth and Justice (KPTJ) Network ICC Group 

asks the Government to cooperate with the ICC’ 4 February 2011 

<http://www.khrc.or.ke/media-centre/news.html?start=28> accessed 9 November 2015 
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visit to Kenya in 2010 and even some went to court to seek for an order of his arrest should 

be come back to Kenya44.  

Third World Approaches to International Law (TWAIL); This is an approach that argues 

that the design and the implementation of international law is geared towards modern day 

imperialism by the western countries against the developing third world countries (Mutua, 

2000)45. The TWAILERS view the international law as illegitimate, arguing that the third-

world countries are not involved in the design of the international law and if they are, their 

views are subordinated to those of the developed countries. According to TWAIL, which is 

both an intellectual and political movement, international law holds Europe as the centre, 

christianity as key religion, capitalism as the preferred ideology and imperialism as a 

necessity (Angie and Chimni, 1999)46 

Mutua (2000) notes the objective of TWAIL as to deconstruct and unpack the use of 

international law as an imperialist tool that promotes the racialized hierarchy of non-

Europeans to those of the Europeans, to provide an alternative legal edifice to that offered 

by the western powers in guise of international law and also to agitate for the development 

of the third-world countries which has always been enhanced by the modern-day 

colonialism of the Third world countries by the Europeans.  

This study will therefore utilize this approach to contextualize the Kenya cases. This in 

effect means that this study will look into the ICC and the UN as an international 

organization, and the surrounding debate on how it has been used by the Europeans to shape 

the political and economic landscape of African countries in specific focus to the Kenyan 

cases. Various quarters have alluded that the international law as it is presently constituted 

does little to serve the interests of the African countries. This study will therefore analyze 

the arguments by the AU and Kenya that the UNSC has applied Article 16 of the ICC’s 

statute in favour of the western countries without following merit but refused to defer the 

Kenyan cases despite existence of compelling reasons to defer the matter.  

 

                                                 
44 Kenya Section of the International Commission of Jurists v. Attorney General & another [2011] eKLR. 
45 Makau W Mutua ‘What is TWAIL?’ American Society of International Law [2000] 

<http://ssrn.com/abstract=1533471> accessed on 25th June 2016. 
46 Anghie, Antony and B S Chimni, ‘Third World Approaches to International Law and Individual 

Responsibility in Internal Conflicts’ [1999] Chinese Journal of International Law 33 
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 1.8 RESEARCH METHODOLOGY 

This study aims at analyzing how the UNSC has exercised its mandates of deferral and 

enforcement under the ICC’s statute. It evaluates whether the exercise of these mandates 

fortifies the fight against impunity or not. In this respect, the study will be qualitative and 

exploratory.  It will rely on both primary and secondary data.  This study will primarily use 

the case study method. This method allows the researcher to concentrate the answers of the 

research questions on a given group, individuals or organizations47. The case study method 

is appropriate for this study as it will allow me to look into a country that has been 

confronted first hand by the UNSC’s powers of deferral and enforcement under the ICC. 

Therefore, since this study interrogates these powers and how they have been exercised, 

Kenya offers an excellent case study. 

The study will also use the textual analysis method.  It will look into the various legal texts 

on the deferral as well as the enforcement mechanisms and carry out an analysis. This will 

include primary texts as well as the secondary texts that discusses the subject matter.  The 

textual analysis will be used for presenting the various arguments. Primary sources shall 

consist of the Rome statute to the ICC, the ICC’s Rules of Procedure and Evidence, the 

Charter of the UN, the UN’s resolutions on Deferrals, the International Law Commission’s 

draft statute on the ICC and Reports of the Preparatory Committees and Working Groups 

on the Establishment of the ICC.  

Above all, this study will also apply a histo-legal approach. It will therefore trace the 2007/8 

PEV, the failed efforts that Kenya put in place to prosecute the situation domestically, the 

failed deferral requests and   the history of both cases before the ICC. 

1.9 LIMITATION 

The principal limitation in this study is that it will limit itself to the UNSC’s powers of 

deferral and enforcement under the ICC’s statute and not extend to the council’s referral 

powers under article 13 (b) of the statute. The main reason for not looking into the referral 

powers of the UNSC under the Kenyan situation is because the issue of UNSC’s referral of 

Kenya to the ICC did not feature when the blueprint of punishing impunity was proposed 

by the Waki Commission. The report proposed first the creation of a local special tribunal 

                                                 
47 Winston Tellis, ‘Introduction to Case Study.’ (1997) Vol 3, No 2. The Qualitative Report, 

 <http://www.nova.edu/ssss/QR/QR3-2/tellis1.html>. 
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to punish impunity and gave strict deadline of its creation, failure to which the situation 

would be referred to the ICC. Therefore, when Kenya failed to establish the tribunal, the 

most practical and simple solution was to have the OTP being seized of the matter under 

article 13 (c) of the statute as either way Kenya was a signatory to the ICC’s statute when 

PEV occurred. Thus Kenya did not require a referral by the UNSC. In any case, the UNSC’s 

referral is mostly sought in situations whereby states are unwilling or unable to punish 

impunity and are not signatories to the ICC’s statute for example in the Sudan, Libya and 

Syria situations.  However, when the OTP started preliminary investigations in Kenya, it 

did not want to intervene through article 13 (c) but rather requested Kenya to refer itself to 

the ICC through article 13 (a) but this request was denied.  

Therefore, this study does not look into the issue of UNSC’s referral in the Kenyan context 

as this route was not utilized. Further, it was unlikely that the UNSC’s would refer Kenya 

to the ICC because it was a signatory to the court’s statute. Above all, the analysis of the 

deferrals and enforcement will be limited to the Kenyan situations only.   

1.10 LITERATURE REVIEW 

The drafters of the Rome statute to the ICC envisaged a situation whereby the UNSC would 

exercise its mandates of deferral and enforcement impartially and effectively. This was 

particularly because for ICC to succeed in the fight against impunity, there was need for 

limited intervention of UNSC. The mandates of UNSC over the ICC was therefore a balance 

between an independent court and equally a role for UNSC in its primary mandate of 

maintaining international peace and security. However, the reality of how these mandates 

have been exercised so far shows a different picture. This study therefore examines how 

these mandates have been exercised so far using Kenya as a case study. 

The literature review is divided into two main sections which dwells on deferral and 

enforcement powers of the Security Council. 

Deferral Powers of the UNSC  

Casten Stahn48, argues about the challenges of deferral under article 16 as follows; a lack of 

common understanding as to the functions and conditions of a deferral, a lack of leading 

procedure dealing with tensions following the rejection of a request for deferral and absence 

                                                 
48 Casten Stahn, ‘The Law and Practice of the International Criminal Court’ [2015] Oxford University Press, 

77 
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of checks and balances. His argument that article 16 lacks checks and balances is quite 

compelling as this has been at the center of opposition against its application as its seen to 

be used selectively. However, his claim that one of the challenges of article 16 is lack of a 

common understanding of its functions is incorrect. Article 16 of the statute is clear that it 

aims at stopping investigation or prosecution for a period of one year though renewable once 

the UNSC passes such a resolution. This intent is clear and creates a very strong presence 

of UNSC in the ICC process which forms the heart of this research project. In fact, one of 

the research questions that this study aims at addressing is how the deferrals impact on the 

image and capabilities of the court.  Overall, Casten’s view that article 16 has the challenge 

of providing a procedure dealing with tensions following the rejections of a deferral request 

is correct and is an issue that features prominently in this study. Nonetheless, this argument 

by Casten looks at lack of such a procedure as a cause of tensions between ICC and other 

players but does not address it from the perspective of its ramifications in the fight against 

impunity. 

Charles C. Jalloh, Dapo Akande and Max du Plessis49 have analyzed article 16 from the 

perspective of African countries concerns about how UNSC has used this mandate. 

Although they largely share the same concern like the ones Casten has raised above, they 

have made interesting proposals on how African countries can address the concerns about 

article 16. They are of the view that any state that presents a deferral request must present 

concrete evidence as to why non-deferral would be a threat to international peace and 

security. They also urge states to use the complementarity regime under the ICC to punish 

impunity and seek for non-intervention of the ICC through article 53 of the court’s statute. 

Although these proposals are good, they don’t address the current problem of UNSC 

applying article 16 capriciously. The argument that states seeking a deferral should provide 

evidence is correct but it ignores that fact that there are no clear-cut criteria on conditions 

for a deferral especially looking at how the resolutions 1422 of 2002 and 1487 of 2003 were 

dealt with and non-deferral of Kenyan situation. Additionally, although they rightly advise 

that the African countries should utilize the complementarity regime to prosecute 

international crimes, they ignore that this does not address concerns about article 16. This 

is because a deferral is sought after a matter has been formally seized by the court unlike 

                                                 
49 Institute for Security Studies, ‘An African expert study on the African Union concerns about article 16 of 

the Rome Statute of the ICC,’ (Position Paper 2010) 
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complementarity which only avoids ICC’s interventions if domestic courts can conduct 

trials professionally. 

Louis Arbour50, argues, ‘the increasing entanglement of justice and politics is unlikely to be 

good for justice in the long run. To make criminal pursuits subservient to political interests, 

activating and withdrawing cases as political imperatives dictate, is unlikely to serve the 

interest of the ICC which must above all establish its credibility and legitimacy as a 

professional and impartial substitute for deficient national systems of accountability. I’m 

not sure that partnership with the Security Council is the best way to attain these objectives’. 

This claim by Arbour sees no role for UNSC even in situations whereby prosecuting 

international crimes under the ICC could be a threat to international peace and security. 

Therefore, Arbour ignores that sometimes the interests of peace can override that of justice 

and thus there is need for UNSC to act in such situations but in adherence to article 16 of 

the statute. However, in such interventions, the UNSC should act on clearly set standards 

not capriciously in order to address concerns by Arbour and others that article 16 primarily 

serves the political interests of UNSC instead of judicial or peace interests.  

In fact, William Schabas51 argues that article 16 had to be retained as an acknowledgment 

that UNSC’s has a primary mandate of maintaining international peace and security. This 

project holds similar views but the point of divergence is that there are no proper guidelines 

on how article 16 is applied. One of the research questions is therefore on whether there is 

need to reform article 16. 

Therefore, the above review shows there is inadequate studies on the exact extent to which 

the council has applied article 16, its impact on the fight against impunity and whether there 

is need to reform article 16. This study aims at addressing this gap. 

Enforcement Mandate of the UNSC 

Finally, the enforcement mandate of UNSC under article 87 (7) has also been largely 

researched on by international law scholars. This is particularly because ICC entirely relies 

                                                 
50 Alana Tiemessen, ‘The International Criminal Court and the politics of prosecutions,’ (2014) The 

International Journal of Human Rights, DOI: 10.1080/13642987.2014.901310. 

51 William A. Schabas, ‘An Introduction to the International Criminal Court,’ (2011) 4th Edition Cambridge 

University Press 166 
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on states cooperation in discharge of its duties and without it, it cannot succeed in the fight 

against impunity. 

Antonio Cassese52 argues ‘…the ICTY remains very much like a giant without arms and 

legs-it needs artificial limbs to walk and work. And these limbs are State authorities’. 

Kimberly Prost53 reaffirms Casese’s argument in the context of cooperation within the ICC 

and restates that without states cooperation, ICC will remain utterly impotent. Prost is also 

disappointed because UNSC has failed to act on non-cooperative states. This review agrees 

with both Casese and Prost that ICC and by extension the fight against impunity cannot 

succeed without states cooperation. However, the review disagrees with Prost that UNSC 

can only act in matters that it has referred to the ICC and not on matters that have been 

referred by state parties or initiated by the OTP like the Kenyan one54. 

Mark S. Ellis55 restates the centrality of cooperation in prosecution of international crimes 

and also the fundamental role of UNSC in dealing with non-cooperative states. He faults the 

UNSC for not taking any measures against states that have failed to offer cooperation to the 

ICC especially on the Sudanese cases. He is worried that UNSC has not taken even an 

informal or soft condemnation of the offending states. Ellis is however concerned that article 

87(7) does not provide any way of dealing with non-cooperative states. This review agrees 

with Ellis that cooperation with the ICC is key for its success and that UNSC has not taken 

measures against any state for non-cooperation. However, it disagrees with Ellis that UNSC 

cannot act against uncooperative states because article 87 (7) of the ICC’s statute does not 

provide for any measures. The review holds that the Charter of the UN provides for 

measures of enforcing UNSC’s decisions and therefore even if ICC’s statute does not 

provide for enforcement actions, UNSC can act based on the charter. 

                                                 
52 Antonio Cassese, ‘On the Current Trends towards Criminal Prosecution and Punishment of Breaches of 

International Humanitarian Law,’ (1998) European Journal of International law 9 (19) 
53 Ibid  
54 Ibid  

55 Mark S. Ellis, ‘Sovereignty and Justice: Balancing the Principle of Complementarity between International 

and Domestic Tribunals,’ (2014) Cambridge Scholars Publishing 111 
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Gwen P. Burnes56shares Ellis’s concerns that failure by the UNSC to use its enforcement 

measures is undermining the court’s judicial process and further calls for strengthening of 

enforcement mechanisms under the ICC.  Gwen even recommends suspension or expulsion 

of ICC state parties who do not cooperate with the ICC. However, this study holds that this 

is largely a radical proposal and may not help to address the problem of non-cooperation by 

states. 

Therefore, this review does not provide exhaustive ways of addressing the ineffective of 

UNSC in undertaking enforcement measures and thus this study will attempt to address this 

gap by recommending other concrete ways of dealing with the issue. 

1.11 CHAPTER BREAKDOWN 

This study consists of five chapters organized in the following way: 

CHAPTER ONE: INTRODUCTION 

1. Background of the Study 

2. Objectives of the Study  

3. Statement of the Problem 

4. Research Questions 

5. Hypothesis 

6. Justification of the Study 

7. Theoretical Framework 

8. Research Methodology 

9. Limitation 

10. Literature Review 

11. Chapter Breakdown 

CHAPTER TWO: THE KENYAN CASES IN PERSPECTIVE 

1. Background and Context 

2. The Journey to The Hague 

3. The Quest for deferral 

                                                 
56 Gwen P. Barnes, ‘The International Criminal Court's Ineffective Enforcement Mechanisms: The Indictment 

of President Omar Al Bashir,’ [2011] vol 34 Fordham Int'l L.J. 1584.  



17 

 

4. Status of the Cases 

5. Key Legal Issues Contested in the Kenyan cases 

6. Conclusion 

 

 

 

CHAPTER THREE: THE KENYAN SITUATION: DEFERRAL AND 

ENFORCEMENT 

1. Introduction  

2. Legal Issues Emerging from the Kenyan Quest for Deferral  

3. Effects of Kenyan Deferral Request on the fight against 

Impunity 

4. Enforcement under the Kenyan Cases; Kenyatta Case  

5. Conclusion 

 

CHAPTER FOUR: LIBERAL THEORY AND THIRD WORLD APPROACHES TO 

INTERNATIONAL LAW AS YARDSTICKS OF ANALYSIS OF THE STUDY 

FINDINGS  

1. Deferral in the Context of the Kenyan Cases 

2. International law and the International Criminal Court 

3. A critique on the International Criminal Court 

4. Enforcement under the ICC 

5. African countries Response to UNSC’s failure to Defer Kenyan 

and Sudan cases 

6. Conclusion  

 

CHAPTER FIVE: CONCLUSION AND RECOMMENDATIONS 

This chapter provides the key findings of the study in view of the statement of the problem, 

hypotheses and the research questions.  The recommendations are drawn from the study 

findings.  
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CHAPTER TWO 

THE KENYAN CASES IN PERSPECTIVE 

2.1 Background and Context 

The 2007 general elections in Kenya was a watershed event in the history of the country. 

Unprecedented violence broke out in many parts of the country immediately Mwai Kibaki 

of the Party of National Unity (PNU) was declared the winner of the presidential poll and 

sworn in on 30th December 200757. The violence escalated as the leader of Orange 

Democratic Movement (ODM), Raila Odinga, immediately rejected the outcome of the 

poll58. Such violence had never occurred in Kenya before and it had devastating 

consequences. The violence, commonly referred to as Post-Election Violence (PEV), 

continued for the next 14 days after Kibaki was declared the winner and according to the 

Commission of Inquiry into Post-Election Violence report (CIPEV or WAKI report), it led 

to 1,133 deaths, rape of approximately 3,000 women, severe injuries to 3,561 persons, 

massive destruction of both government and private property and displacement of over 

300,000 people. Kenya had not experienced violence of such gravity before as previous 

ethnic clashes documented by the Akiwumi Commission which was commissioned in 1998 

was of much lower scale59. 

 

Although declaration of Kibaki as the duly elected president is what sparked the violence, 

Waki report and other agencies examined deep-seated issues which played a central role in 

causing the violence and these include; first is the culture of impunity in the country and 

politicization of violence in Kenya, second is the personalization of power around the 

presidency which had caused unequal distribution of national resources and therefore every 

ethnic group had to fight by all means for political power so as to get a higher chance of 

getting national resources, third is historical injustices especially on allocation of land and 

                                                 
57Kwatemba, Shilaho Westen, ‘Kenya's coalition government: challenges and prospects for the 2012 general 

elections.’ (2010) Politeia (02568845) 29.1. 
58Kagwanja P, ‘Courting genocide: Populism, ethno-nationalism and the informalisation of violence in 

Kenya's 2008 post-election crisis’ [2009] vol 27 issue 3 Journal of Contemporary African Studies. 

59 Akiwumi Commission of Inquiry into Tribal Clashes, (2002). This was an inquiry into tribal clashes in 

Kenya. Some of its objectives included to investigate the tribal clashes that had occurred in various parts of 

Kenya since 1991, with view of establishing and/or determining: The origin, the probable, the immediate and 

the underlying causes of such clashes; the action taken by the police and other law enforcement agencies with 

respect to any incidents of crime arising out of or committed in the course of the said tribal clashes and where 

such action was inadequate or insufficient, the reasons there for; the level of preparedness and the effectiveness 

of law enforcement agencies in controlling the said tribal clashes and in preventing the occurrence of such 

tribal clashes in future 

https://en.wikipedia.org/wiki/Ethnic_Conflicts_in_Kenya
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other key national resources that resulted to grievance and wedge politics and finally, 

unbalanced distribution of income and wealth in the country which made many youth 

jobless and thus ready to join militias and gangs60. 

 

PEV ended on 28th February 2008 when a political compromise between Kibaki and Raila 

Odinga was reached through signing a power-sharing agreement61. However, the journey to 

sign the agreement was not rosy. Many prominent leaders from Africa had tried to broker 

an agreement but without success. Even external pressure or threats from some western 

powers did not persuade Kibaki and Odinga to agree. It’s after intense mediation process 

led by Koffi Annan, the former UN Secretary General, that Kibaki and Odinga finally agreed 

to sign the accord62. Koffi Annan had been appointed the mediator by African Union.  

 

The power-sharing agreement was later domesticated into a law called the National Accord 

and Reconciliation Act, 2008, that was anchored in the Constitution. This Act created the 

positions of the Prime Minister and two deputies which were eventually headed by Raila 

Odinga and Uhuru Kenyatta and Musalia Mudavadi respectively. It also provided for the 

functions of the Prime Minister, portfolio balance between the two coalition partners and 

also a general framework on how the grand coalition would be governed. Further, the Annan 

mediation team, referred as Kenya National Dialogue and Reconciliation (KNDR) 

facilitated both coalitions to sign four implementation agendas which later created the 

opportunity for ICC’s intervention in Kenya. In summary, the four agendas were; the taking 

of immediate action which sought to stop the violence and restore the people’s fundamental 

liberties and rights; how to rise beyond the political crisis; immediate measures that would 

address the existing human internal crisis and promote reconciliation and healing; and 

finally, addressing long-term issues, including undertaking constitutional, legal and 

institutional reforms; land reform; and addressing impunity63. 

2.2 The Journey to The Hague 

The Kenyan journey to The Hague was most unforeseen by the time the two principals, 

Kibaki and Odinga, signed the peace agreement. KNDR facilitated signing of the four 

                                                 
60 Report of the Commission for the Inquiry into the Post-Election Violence (2009) 
61Ibid. 
62Gabrielle Lynch, ‘The ICC Intervention in Kenya, Chatham House (2013) 
63 Dr Migai Akech, ‘Institutional Reforms in the new constitution of Kenya,’ (2010) International Centre for 

Transitional Justice 11. 
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agendas of implementation by grand coalition government and as this study will show, part 

of agenda four, fighting impunity, is what started the unexpected journey to The Hague.  

 

Acting on agenda four, President Kibaki formed a Commission of Inquiry into the Post-

Election Violence headed by Justice Philip Waki on 23rd May 2008. Its terms of reference 

sought to look at the facts that led to PEV, look into the omissions or actions taken by state 

security agencies during the course of the violence, and make recommendations as 

necessary; and perform any other tasks deemed necessary in fulfilling its terms of 

reference64. 

 

CIPEV presented its report to the President and the Prime Minister on 15 October 2008. It 

made several radical recommendations and top amongst them was the need to address the 

issue of impunity. In this respect, it recommended creation of a Special Tribunal to prosecute 

all the perpetrators of PEV and especially the high-level perpetrators. This recommendation 

was informed by its assessment that the Kenyan judiciary was incapable of prosecuting such 

crimes as it had serious institutional weaknesses and also it faced credibility challenges65. 

In any case, Odinga refused to challenge Kibaki’s declaration as the president in the court 

as according to him the judiciary was untrustworthy. 

 

To avoid any interference with the judicial independence of the tribunal and also ensure its 

effectiveness, the commission felt short of recommending a draft Special Tribunal Bill but 

instead proposed specific issues that the bill would include. These included a strict timeline 

of 60 days for the coalition partners to sign an agreement for setting up of the tribunal upon 

presentation of the CIPEV report, 45 days for enactment of the tribunal’s law and 30 days 

of the tribunal’s commencement once the bill is assented into law66. It also provided that 

should the coalition partners fail to sign an agreement to set up a tribunal, or enactment of 

the bill fails or the tribunal is established but fails to function as envisaged in its report, the 

names of the prime suspects of PEV would be forwarded to the ICC’s Prosecutor for further 

                                                 
64 CIPEV  

<http://kenyalaw.org/kenya_gazette/gazette/volume/NDky/Vol.%20CX%20%20-%20%20No.%2041> 

accessed 23 April 2016. 
65 International Bar Association and International Legal Assistance Consortium, ‘Restoring integrity: An 

assessment of the needs of the justice system in the Republic of Kenya.’ (2010) 
66Waki Commission, ‘Report of the Commission of Inquiry into Post-Election Violence.’ 
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investigation and possible prosecution67. Although these strict timelines were regarded by 

some people as unrealistic to achieve due to challenges that the country faced, they were 

extended for a short period but nonetheless, the country was unable to form such a tribunal 

and that’s why the ICC intervened in Kenya. 

 

How Establishment of a Special Tribunal Bill failed  

Immediately after the Kenyan cabinet approved the Waki report on 27th November 2008, a 

ten-member committee supervised by President Kibaki and Prime Minister Odinga was 

formed to oversee the implementation of its recommendations. Further, both Kibaki and 

Odinga signed an agreement for establishment of a Special Tribunal to prosecute persons 

who were involved in masterminding and orchestrating PEV on 17th December 2008.  

 

Consequently, a Special Tribunal bill68 was drafted to beat the 30th January 2009 deadline 

to set up a tribunal but parliament rejected the constitutional amendment bill on 12th 

February 200969. 101 MP’s voted in favour of the bill against a requirement of 145, 93 voted 

against the bill and 1 abstained. A majority of the MP’s who objected the bill stated that 

they didn’t trust the Kenyan judicial system and therefore they preferred The Hague route70. 

The rejection was also in the background of a sustained campaign by some politicians 

through a clarion call of “Don’t be Vague lets go to Hague”71.However, one of the most 

peculiar reason of rejecting a local tribunal in favour of The Hague was because some 

politicians felt that Hague would take too long to successfully prosecute the Kenyan cases, 

prosecute only a few people or would not succeed at all72.  

With the rejection of this bill, Koffi Annan got impatient and handed over the Waki envelope 

and evidence to the ICC’s prosecutor in July 2009 as there was no possibility that 

government would successfully re-introduce and lobby for the bill six months after its 

rejection in February 2009. There was immediate anxiety in government as the possibility 

of ICC’s intervention became clear and therefore the bill was reviewed for re-introduction 

                                                 
67Ibid (n 64) 

68Special Tribunal Bill 2009 

<http://kenyalaw.org/kl/fileadmin/pdfdownloads/bills/2009/The_Special_Tribunal_for_Kenya_Statute_2009

.pdf> accessed 28 February 2016. 
69 Sosteness Francis Materu, The Post-Election in Kenya, Domestic and International Legal Responses (2015) 

T.M.C Asser Press 66-72. 
70 Ibid. 
71Ibid. 
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into parliament but this never happened due to disagreements between the coalition partners.  

A third attempt to introduce a revised bill before parliament was made through a private 

member’s motion by Gitobu Imanyara in November 2009 but this equally failed as there 

was no quorum in parliament73.  

 

Therefore, the three unsuccessful and highly political efforts to enact a Special Tribunal Bill 

to prosecute 2007/08 as recommended by CIPEV paved way for the ICC’s prosecutor to 

intervene in Kenya under article 1574 of the Rome statute to the ICC. On 29th November 

2009, OTP made a formal request to the Pre-Trial II pursuant to article 15 seeking for the 

authorization to open an investigation into the Kenyan situation75. This request was granted 

on 31st March 2010 although Justice Peter Han Kaul dissented. He averred that upon 

interpretation of article 7 (2) (a) of the courts statute which defines "attack directed against 

any civilian population" as key contextual element of crimes against humanity and his 

examination of the OTP’s supporting materials and victim’s representation, the situation did 

not fall under the jurisdiction of the ICC76.  

With the grant of authorization to investigate, the OTP embarked on a journey to investigate 

the Kenyan situation and on 15th December 2010, the chief prosecutor made a major 

announcement by naming six Kenyans, Uhuru Kenyatta, Major Hussein Ali and Francis 

Muthaura77 on one hand and William Ruto, Henry Kosgey and Joshua Sang78 on other hand 

as persons whom he had reasonable grounds to believe they committed crimes against 

humanity during the 2007/08 PEV. He subsequently requested Pre-Trial Chamber II to issue 

summonses for appearance to the six suspects and the requests were granted. This 

announcement marked the official beginning of the journey to The Hague. 

Nevertheless, it’s important to note that by the time the OTP sought for an authorization to 

investigate the Kenyan situation especially because of the failure to set up a credible special 

tribunal, the Kenyan judiciary, prosecutorial arm and the police had not initiated concrete 

steps to prosecute impunity. Many of these institutions were also undergoing both legal and 
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institutional reforms and thus lacked wherewithal to credibly punish impunity. In this 

respect, Kenya could not bank on the principle of complementarity under article 1 of the 

ICC’s statute to stop the ICC from intervening.  

Therefore, the Kenyan government contest of the admissibility of the cases before the ICC 

failed at both the Pre-Trial Chamber II and the Appeals Chamber as the government could 

not demonstrate the active steps it had undertaken to punish the high-level perpetrators of 

PEV.79 

2.3 The Quest for deferral 

First Kenyan Quest for Deferral  

When it dawned on the Kenyan government that the intervention of the ICC was real, the 

government though divided, immediately began pushing for the deferral of the 

investigations. On February 2011, in a memo titled “Kenya’s Reform Agenda and 

Engagement with the International Criminal Court (ICC)”, the Permanent Mission of the 

Republic of Kenya forwarded to all Permanent and Observer Missions to the UN seeking to 

justify the government’s case for deferral ahead of any consideration of the matter by the 

UNSC80. On 4th March 2011, the mission formally wrote to the President of the UNSC 

requesting under Article 16 for deferral of the investigation opened by OTP81. However, as 

will be extensively discussed in chapter three of this study, this request was seen by some 

quarters as an attempt of shielding the alleged suspects against potential prosecution at the 

ICC82. 

 

Kenya therefore began a spirited deferral campaign which was carried out mainly by the 

then Vice President Mr Kalonzo Musyoka in what was termed as the ‘Shuttle Diplomacy’ 

83. However, it faced opposition from one section of the grand coalition. While one part of 

the government led by President Kibaki argued that an Article 16 deferral was necessary 

because the ICC process would threaten the country’s and thus the region’s peace and 
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security, the Odinga led coalition partner did not support this position84. They argued that 

the prosecution did not ‘pose any threat to peace and security and to the contrary, failure 

to bring to justice the perpetrators of post-election violence poses grave danger to Kenya’s 

internal peace and security’85. They also expressed doubts about the reforms in the judiciary 

and the formation of a local tribunal which they argued would be easily manipulated86. 

 

The UNSC was not persuaded with this request and therefore rejected it87. The government’s 

argument that non-deferral would threaten international peace and security did not persuade 

the Council. UNSC also noted the lack of agreement on this matter within the grand 

coalition. It therefore advised Kenya to consider appealing to the ICC under Article 19; 

challenges to the jurisdiction of the Court or the admissibility of a case88.  Thereafter, the 

government filed an Article 19 admissibility challenge on 31 March 2011, requesting the 

ICC to dismiss the case but Pre-Trial Chamber II rejected it on 30 May89; on 30 August, the 

Appeals Chamber rejected the government’s appeal for dismissal90.  

 

Second Kenyan Quest for Deferment  

In 2013, Kenya for the second time in two years wrote to the UNSC seeking for deferral of 

the cases before the ICC. The country’s Permanent Mission to the UN, in a petition dated 

October 16, wanted the UNSC to defer the cases since Kenya’s concerns over the matter 

had not been addressed since October 201391. The AU also supported this petition by 

addressing the UNSC on the matter92. 

In arguing for a deferral, Kenya’s ambassador to the UN wrote to the UNSC that “The case 

at the ICC continues to pose serious political and social distraction within Kenya and by 

extension, continues to undermine the immediate and long term political stability of Kenya 
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and threatens of the sub-region of Eastern and Africa and Horn of Africa”93. This request 

was equally rejected just like the 2011 one and chapter three provides an extensive an 

analysis of why it was rejected. 

2.4 Overview of the Cases 

The ICC Presidency on 6 November, 2009 assigned the Kenyan situation to the Pre-Trial 

Chamber II and the prosecutor submitted an application to the chamber to start a formal 

investigation on 26 November 2009. The pre-trial chamber by the majority granted this 

authorization on 31 March 201094as it held that the situation met the threshold of admittance 

before the ICC. This threshold entailed, the supporting materials and information availed by 

the OTP demonstrated; reasonable basis to proceed95,  the case appeared to fall within the 

jurisdiction of the ICC96, reasonable basis to believe that crimes against humanity within 

the jurisdiction of the ICC have been committed97 and that the case is admissible under 

article 17 of the ICC’s statute98. 

Judge Hans-Peter Kaul, made a dissenting opinion. He argued that ‘the acts which occurred 

on the territory of the Republic of Kenya do not qualify as crimes against humanity falling 

under the jurisdictional ambit of the Court’99. 

On 8 March 2011, Pre-Trial Chamber II issued summonses to appear for all six of the 

suspects in the two cases. As with the decision to authorize the investigation by the 

Prosecutor, Judge Hans Peter Kaul dissented and opposed the issuance of summonses100. 

The cases were then prosecuted as follows; 

Case 1: The Prosecutor v. William Samoei Ruto, Henry Kiprono Kosgey and Joshua 

Arap Sang  

The accused faced the following charges; murder under article 7(l)(a); deportation or 

forcible transfer of population under article 7(l)(d); and persecution under article 7(l)(h) of 

the ICC’s statute which all constituted crimes against humanity101. Most specifically, they  
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were accused of forming an organization along with other Kalenjin persons as early as 2006 

with the sole purpose of removing members of the Kikuyu, Kamba and Kisii ethnic groups 

from the Rift Valley region of Kenya in order to create a large pro-ODM power base in that 

region102. The accused were also alleged to have planned to inflict fear and destroy homes 

and property of these ethnic groups so as to force them to relocate from the Rift Valley. 

Sang, who at the time of the election was a presenter of a radio programme on the Kalenjin 

language station, KASS FM, was accused of using his broadcasts to spread instructions and 

incitements to violence. 

The Pre-Trial Chamber II issued its decision of confirmation hearings on 23rd January, 2012 

whereby both Ruto’s and Sang’s charges were confirmed but that of Kosgey dropped. The 

chamber stated that upon scrutinizing the available evidence, it did not find Kosgey 

criminally responsible as an indirect co-perpetrator with Ruto as per article 25 (3) (a)103 of 

the ICC’s statute104. On the other hand, it confirmed Ruto’s charges as it found substantial 

grounds that demonstrated that he jointly with other members of the organization 

committed, within the meaning of article 25(3)(a) of the Statute, the crimes against humanity 

of murder, deportation or forcible transfer of population and persecution in Turbo town, 

greater Eldoret area, Nandi Hills and Kapsabet town pursuant to articles 7(l)(a), (d) and (h) 

of the Statute105. The Chamber was persuaded to confirm Sang’s charges as available 

evidence demonstrated that he contributed, within the meaning of article 25(3)(d)(i) of the 

Statute, to the commission of the crimes against humanity of murder, deportation or forcible 

transfer of population and persecution in Turbo town, greater Eldoret area, Nandi Hills and 

Kapsabet town pursuant to articles 7(l)(a), (d) and (h) of the Statute106. 

With the confirmation of the charges, both Ruto and Sang were committed to a Trial 

Chamber and after initial submissions by both their defence teams and the OTP and also 

serious legal and diplomatic battles and sideshows, the two accused made submissions for 

no case to answer in 2015 which succeeded in 2016. The Trial Chamber V (a) in a 2-1 
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decision vacated the charges against them107. Judge Fremr108 found that the OTP did not 

present sufficient evidence on which a reasonable Trial Chamber could convict the accused 

while Judge Eboe-Osuji109 declared a mistrial in the case. However, he noted that 

weaknesses in the OTP case might be explained by the incidence of tainting of the trial 

process by way of witness interference and political meddling that was likely to intimidate 

witnesses. On the other hand, Judge Herrera Carbuccia in her dissent considered, ‘… that 

the OTP case had not ‘broken down’ and … that there is sufficient evidence upon which, if 

accepted, a reasonable Trial Chamber could convict the accused’110. This marked the end 

of Ruto’s and Sang’s cases. 

Case 2: The Prosecutor v. Francis Kirimi Muthaura, Uhuru Muigai Kenyatta and 

Mohammed Hussein Ali 

The accused faced the following charges; murder under article 7(l)(a); deportation or 

forcible transfer under article 7(l)(d); rape under article 7(l)(g); persecution under articles 

7(l)(h); and other inhumane acts under article 7(l)(k) of the ICC’s statute which constituted 

crimes against humanity111. Specifically, the three were accused of planning and 

coordinating retaliatory attacks that were perpetrated by the Mungiki and pro-Party of 

National Unity (PNU) youth in different parts of Nakuru, and Naivasha and encouraging 

and abetting the failure of the Kenya Police to intervene112. 

After conclusion of the confirmation hearings, Ali’s charges were not confirmed but that of 

both Kenyatta and Muthaura were confirmed. The basis of not confirming Ali’s charges was 

that the evidence placed before the chamber did not provide substantial grounds to believe 

that the Kenya Police participated in the attack in or around Nakuru and Naivasha and 

therefore it was not possible to attribute of any conduct of the Kenya Police to Mr. Ali, and 

his individual criminal responsibility113. As for Muthaura and Kenyatta, the chamber was 

convinced based on the evidence submitted that they were reasonable grounds to confirm 

their charges of murder, deportation or forcible transfer, rape, persecution and other 
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inhumane acts in Nakuru and Naivasha114. The chamber refused to confirm their charges of 

other forms of sexual violence115. 

With the trials of both Muthaura and Kenyatta beckoning, the OTP chose not to proceed to 

trial with Muthaura’s case and therefore applied for a withdrawal of his case under article 

61 (4) of the court’s statute on 11th March 2013. The OTP’s application was grounded on 

the argument that its evidence could not support the charges against Muthaura and that it 

has no reasonable prospect of securing evidence that could sustain proof beyond reasonable 

doubt116. The Trial Chamber thus allowed the OTP to withdraw the case117. 

President Kenyatta’s case just like Muthaura’s did not proceed to trial. On 5th December, 

2014, OTP issued a notice for withdrawal of Kenyatta’s case118. OTP argued that its 

evidence against criminal responsibility of Kenyatta had not improved beyond reasonable 

doubt and in light of the rejection of its request to have the case adjourned until Kenyan 

government cooperated with the ICC, it had no option but to withdraw the case119. On 13th 

March, 2015, Trial Chamber V (B) noted the OTP’s request and terminated Kenyatta’s case 

but with caveat that ‘…Prosecution to bring 'new charges against the accused at a later 

date, based on the same or similar factual circumstances, should it obtain sufficient 

evidence to support such a course of action’120. This marked the end of Kenyatta case but 

legally the OTP as noted by the Trial Chamber V (B) can bring new charges against him 

based on the same or similar circumstances at a later date if it obtains the necessary evidence. 

It’s unlike an acquittal which would bar the OTP from charging him on the same or similar 

circumstances. 

Nonetheless, this case was characterized by a lot legal drama and especially on the question 

of Kenyan government cooperation with the ICC. The Trial Chamber noted that Kenyan 

government did not fully cooperate with the OTP but did not find Kenya for non-

cooperation121. However, this decision was reversed by the Trial Chamber V (B) in 2016 
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and this led to referral of Kenya to the ASP for non-cooperation122. So far, the ASP has not 

deliberated the referral of Kenya for non-cooperation. 

2.5 Key Legal Issues Contested in The Kenyan Cases 

There have been some major legal issues touching on the Kenyan cases that have been 

contested and viewed positively, the contests have helped in developing the jurisprudence 

of the court and generally the international criminal law. This study identifies key legal 

issues contested and classifies them into two categories; Legal issues contested in the ICC’s 

Chambers and Legal issues contested in the Assembly of State Parties to the ICC. 

i. Legal issues contested in the ICC’s Chambers 

 

There have been many legal issues in the Kenyan cases that have been contested right from 

the Pre-Trial Chamber II to the Appeals Chamber but for the purpose of this study, I will 

examine two key legal contestations. 

a) Definition of the contextual element of “state or organization policy”   

 

The first contest was in regard to whether the Kenyan situations had met the threshold of 

the contextual element of “state or organization policy” as a critical ingredient in seeking 

the authorization to investigate the crime of “crimes against humanity” as defined in article 

7 (2) (a) of the ICC’s statute. Article 7(1) a-k defines the material elements of the crimes 

against humanity123 “when committed as part of a widespread or systematic attack directed 

against any civilian population, with knowledge of the attack…and… ‘Attack directed 

against any civilian population’ means a course of conduct involving the multiple 

commission of acts referred to in article 7 (1) a-k against any civilian population, pursuant 

to or in furtherance of a State or organizational policy to commit such attack”. 

This definition provides the contextual elements for CAH which must the proved by the 

OTP despite the material elements for any prosecution of CAH to succeed. These are; the 
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attack must be widespread or systematic, directed against a civilian population, the 

perpetrators must have knowledge of the attack and overall the attack must be made in 

furtherance of a state or organizational policy. Put simply, the threshold put by the 

contextual elements of CAH differentiates between CAH and ordinary crimes. Most 

importantly, all these tenets of the contextual elements must be met for CAH to be 

prosecuted. 

In this respect, the majority, consisting of Justices Curno Turfusser and Katerina 

Trendavilova differed with Peter Hans Kaul on whether the supporting materials and 

information provided by the OTP demonstrated existence of a state or organizational policy 

in both cases. The OTP, is under obligation in both articles 13 (c) and 15(3) to provide 

supporting materials to the PTC if it believes it has reasonable basis to proceed with a 

situation and in this case, it provided information to the effect that PNU leaders used state 

apparatus such as the police and also non-state actors which were highly organized like the 

Mungiki group, to commit the material elements of the crimes against humanity as defined 

in Article 7 (1) a-k124. PNU personalities who included elected leaders, aspirants, councilors 

and business people were also accused of planning and coordinating the attacks and also 

fundraising money for facilitating the same125. On the other hand, senior ODM leaders were 

also accused of planning and coordinating attacks against perceived PNU supporters using 

highly organized gangs.  

In this regard, the majority decision was of the view that the level of organization of both 

PNU and ODM gangs was meticulous, well-coordinated126 and therefore granted OTP the 

request to investigate the Kenyan situation127. They were persuaded that the state policy 

does not have to be conceived at the highest level as Judge Kaul argued but also at a regional 

or local state organ.128Further, they relied on the jurisprudence of the definition of policy 

established by the ICTY tribunal to buttress this position but this was highly contested by 

Judge Kaul129. Kaul was of the view that such jurisprudence cannot take precedence of the 

statute as article 21 of the statute expressly states that ICC should first rely on its statute, 
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elements of crimes and rules of evidence and procedure and have no leeway to entertain 

jurisprudence from such tribunals as either way, there is no institutional link between them 

and the ICC130. 

In his further refusal to authorize investigations, Kaul was of view that PEV was largely 

spontaneous, committed by different criminal gangs in different places and for different 

reasons, some ad hoc and others that existed before PEV131. According to him, PEV created 

an opportunity of opportunistic crimes and therefore such criminal gangs could not qualify 

as organizations. However, he admitted existence of some low level of organization132 

within these different gangs but disagreed that such level could fit within the general 

characteristics of organizational policy that both himself and the majority held qualifies as 

organizational policy. Both held that organizational policy entails; (a) a collectivity of 

persons; (b) which was established and acts for a common purpose; (c) over a prolonged 

period of time; (d) which is under responsible command or adopted a certain degree of 

hierarchical structure, including, as a minimum, some kind of policy level; (e) with the 

capacity to impose the policy on its members and to sanction them; and (f) which has the 

capacity and means available to attack any civilian population on a large scale133. 

This contestation over the element of organizational policy arose again at the confirmation 

charges stage. Justices Justices Curno Turfusser and Katerina Trendavilova confirmed the 

charges against Ruto, Sang, Kenyatta and Muthaura and committed them for trial but Justice 

Kaul refused to confirm on the basis that the OTP did not provide adequate evidence to 

support the existence of an organizational policy and therefore should have been prosecuted 

domestically134.  

In this regard, although the majority had their way, there are fundamental issues in regard 

to the extent of judicial scrutiny at the PTC raised by Judge Kaul that cannot be ignored as 

they are bound to come up in future. As acknowledged by both the majority and Judge Kaul, 

article 15 was a compromise arrived at in order to ensure that the proprio mutu 

investigations by the OTP are not politicized and abused as the PTC would evaluate a 
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request for investigation pursuant to article 53 of the court’s statute. However, the drafters 

of the statute provided a low evaluation standard, if not vague which may risk converting 

PTC into a clearing house of OTP’s request. This is the primary reason why Kaul and the 

majority bench could not agree on the issue.  Kaul was of the view that PTC must be cautious 

while handling requests for authorization to investigate as generous or summary evaluation 

of such requests may satisfy the standard merely because the standard is low135. In fact, he 

asks, “how low is the standard in article 15 of the Statute?136 According to him, a liberal 

approach to the issue of standard will confer the ICC with jurisdiction over ordinary crimes 

which would better be handled by national courts and therefore bog down the court with 

many cases that it has no capacity to handle and also accusations of interfering with states 

sovereignty. This is a valid concern that cannot be ignored and needs careful considerations.  

b) Kenyan Government Cooperation in Kenyatta’s Case  

 

The second legal issue contested is the matter of Kenyan state cooperation with the ICC as 

envisaged in Article 93 (1)137 of the ICC’s statute. From the onset, the ICC relies heavily on 

states cooperation in its investigations, access of victims, evidence and any other critical 

material and forms of support required in the course of prosecution. Additionally, the court 

requires states cooperation in arrest of suspects as it has no standing police officers. In a 

nutshell, the critical role played by both states and non-state parties to the ICC in ensuring 

the efficiency and effectiveness of the ICC cannot be over-emphasized. Simply put, without 
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states cooperation, ICC cannot deliver its promise of punishing impunity and will merely 

remain a giant without arms and legs just like what Antonio Casese described ICTY138. The 

position that states cooperation is the fulcrum of the court is further restated by Phillipe 

Kirsch, a former President of the ASP, who states, “Like any judicial system, the ICC system 

is based on two pillars. The court is one pillar, the judicial pillar. The operational pillar 

belongs to states, international organizations, and civil society.139  

In this regard, the Kenyatta case was dominated with a plethora of OTP’s accusations 

against the Kenyan government for non-cooperation and as discussed in other sections of 

the study, OTP withdrew its case against Kenyatta for what it termed as lack of adequate 

cooperation by the Kenyan government, a position upheld later in 2016 by the Trial 

Chamber V (B)140. The OTP’s accusations against the government gathered momentum 

when it requested the court’s chamber on 2nd December 2013 to make a finding of non-

compliance against the Kenyan government pursuant to article 87 (7) of the ICC’s statute 

and also sought for an adjournment of the proceedings of the case until the Kenyan 

government complied with the outstanding cooperation requests141. OTP also sought for 

referral of Kenya to ASP for non-cooperation142.  At the same time, Kenyatta defence made 

a request for termination of the case due to lack of evidence and averred that the cooperation 

requests were made in bad faith as they could not in any case help the court to proceed with 

the trial. 

At the heart of the accusations of non-cooperation was that Kenya government had failed to 

provide Kenyatta’s financial records and telephone communications for over one and half 

years and had not demonstrated any serious intent to do so143. According to the OTP, the 

financial records were critical to their allegation that Kenyatta helped fund the violence and 

thus were likely to assist the Chamber in adjudicating the charges against him144. The OTP 

further contested the government assertions that it could only provide this information if it 
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obtained a court order from the chamber and also if the accused provided consented to hand 

over to the OTP some part of the information145. 

In its ruling dated 31st March, 2014, the chamber granted OTP its prayer for a limited 

adjournment and stated that it was for the specific purpose of providing the Kenyan 

government an opportunity to cooperate with the OTP’s request. The chamber therefore 

adjourned the provisional trial commencement date to 7 October 2014. However, it rejected 

OTP’s request for finding Kenya for non-cooperation pursuant to article 87 (7) of the statute. 

Nonetheless, despite the urgency to get these records, the OTP was cautious that the 

outcome of the records request could not necessarily provide evidence of probative value as 

either way, it could provide exculpatory evidence that would lead to termination of the 

case146. The chamber also ruled that a status conference would be held on 9 July, 2014 in 

order for the OTP and the Kenyan government to provide an update on the status of the 

execution of the revised request and any other relevant issues147. However, to avoid 

ambiguity on the part of the OTP’s records request, the chamber also directed that the 

records request adhere to the requirements of specificity, relevance and necessity. On 11th 

July 2014, the OTP filed the revised request.  

In response to these requests, the Kenya government supported by Kenyatta defence rejected 

these revised requests on the basis that it was broad, unspecific and did not demonstrate 

relevance to the case although this position was rejected by the chamber148. The AG further 

stated that Kenya had no resources or administrative capacity to conduct the broader search 

of records and that “OTP cannot outsource us the investigation of their case”149. Kenyatta 

defence sought for termination of the case as in their view, the requests were “completely 

fruitless exercise”150. The Legal Representative of Victims (LRV) made submissions in 

support of the OTP. 

This tussle escalated up to 28th August, 2014 when the chamber ordered the OTP file a 

notice confirming whether it anticipated being in a position to start trial on the provisionally 
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scheduled commencement date of 7 October, 2014151. The chamber also ordered both the 

LRV and Kenyatta defence to make responses on this matter152.  

As expected, the OTP made submission on 5th September, 2014 where they stated their 

inability to commence the trial due to, “…available evidence is insufficient to prove Mr. 

Uhuru Kenyatta's alleged criminal responsibility beyond reasonable doubt”153. OTP 

therefore sought for another adjournment of the case until the Kenyan government fully 

executed the revised cooperation request. LRV held the same position and went further to 

ask the chamber to make a finding of non-compliance against Kenya under article 87 (7) of 

the statute154. However, the defence opposed this position and asked the chamber to 

terminate the case and deny OTP any further request for adjournment of the case155. 

In its determination, the chamber vacated the 7th October, 2014 provisional trial 

commencement date and scheduled another status conference dated 7th October, 2014 where 

Kenya’s AG was invited and another dated 8th October, 2014 where Kenyatta was required 

to attend in person156. The same accusations by the OTP against Kenyan government for 

non-cooperation were again replayed during the October’s status conference. Kenya 

government also strongly opposed accusations of non-cooperation as it had done before and 

Kenyatta’s defence also sought for termination of his case as it had done before157. Overall, 

OTP re-stated its position that the chamber should find Kenya for non-cooperation as per 

article 87 (7) of the court’s statute and a referral of Kenya to the ASP for non-cooperation158. 

In a bid to end this contestation over the Kenyan government cooperation, the Trial Chamber 

VI made a decision on 3rd December, 2014 where it asked the OTP to file a notice within 

seven days indicating either its withdrawal of the Kenyatta charges or if the evidentiary base 

against him had improved to a degree which would justify proceeding to trial159. In response 

                                                 
151The Prosecutor v, Uhuru Muigai Kenyatta ICC-01/09-02l11; Order requiring a notice in relation to the 

provisional trial commencement date para 2. 
152 Ibid. 
153 The Prosecutor v, Uhuru Muigai Kenyatta ICC-01/09-02l11; Order vacating trial date of 7 October 2014, 

convening two status conferences, and addressing other procedural matters para 6. 
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155 Ibid 7. 
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October 2014), 
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case#sthash.ospNxM1a.MkpFRG9v.dpuf> accessed 17 October 2014. 
158 Ibid. 
159 Decision on Prosecution's application for a further adjournment, 3 December 2014, [CC-O 1/09-02/1 1-
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to this decision, the OTP issued a notice of withdrawal of Kenyatta’s case on 5th December, 

2014. It charged that the evidentiary levels against Kenyatta had not improved and that the 

denial of further adjournment of his case until the Kenyan government provided further 

cooperation would be untenable160. However, the withdrawal was without prejudice of 

bringing charges against him should it find any evidence on the same circumstances in 

future.  

On 13th March, 2015, the Trial Chamber V (B) agreed with the OTP’s request for 

withdrawal, thereby termination Kenyatta’s proceedings, discharging him of the summons 

conditions but also stated that the OTP could bring the same charges against him in future 

should it get evidence161. With the Trial Chamber rejection of finding Kenyan government 

of non-cooperation under Article 87 (7) of the statute on 3rd December, 2014162 and Appeals 

Chamber refusal to overturn the OTP’s appeal on this matter on 19th August, 2015163, the 

contestation over Kenya’s government cooperation with the ICC ended and this marked the 

end of Kenyatta’s case. The Trial Chamber held that the OTP did not demonstrate that it 

had exhausted all judicial measures to obtain evidence and that a referral to the ASP is not 

automatic as argued by OTP164. However, the Trial Chamber V (B) reversed the December 

2014 ruling and found Kenya for non-cooperation in September 2016165. It further referred 

Kenya to the ASP and the matter is now before it for consideration166. 

 

ii. Legal Issues Contested at the Assembly of State Parties  

 

The Kenyan cases generated a lot heat and controversy if not overshadowed the 12th and 

14th Sessions of the Assembly of State Parties of the ICC. Of the twenty-one situations and 

cases before the ICC, none has brought such heat at the ASP like Kenya. This section will 
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therefore analyze key legal issues that were ventilated at these sessions but with a lot of 

contestation.  

a) African Union Sponsored Proposal to Amend Article 27 of the ICC’s 

Statute during the 12th Session of the ASP 

The AU acting on behalf of the majority of its members sponsored an amendment of Article 

27 of the statute during the 12th Session of the ASP in order to grant both Kenyatta and Ruto 

immunity from prosecution due to their new status as the President and Deputy-President 

respectively167. This proposal was made because the UNSC refused to defer their cases again 

in November 2013 and therefore the November’s 2013 meeting of the ASP was the only 

opportunity they had to get any form of excusal from physically attending the trials.  

This session was therefore reduced to a battleground between the AU on one side and the 

other countries on the other side as the clarion call for African countries mass withdrawal 

from the ICC due to non-deferral of the Kenyan cases had reached fever pitch. As noted by 

some observers, the main agenda for this session was therefore reduced to cooling tensions 

from the AU over Kenyatta and Ruto’s cases168 and a quick solution had to be found. 

However, the proposal to amend Article 27 of the statute was found so drastic by the 

majority of non-African states and Kenyan civil societies groups like Kenya for Peace Truth 

and Justice and Kenya Human Rights Commission169. They argued that such amendment 

would defeat the overall objective of the world’s community of punishing impunity at the 

highest levels of government170. Nonetheless, this attempt was legally unwise as such an 

amendment would not have benefitted the accused as Article 121 (4) of the ICC’s statute 

provides that any amendment can only come into force one year for all state parties after 

instruments of ratification or acceptance have been deposited with the Secretary-General of 

the UN by seven-eighths of them. 

Even so, it led to a compromise of amending the court’s RPE as unlike the statute, the 

amendments would take effect immediately and therefore benefiting the accused and also 

                                                 
167 Coalition for the International Criminal Court, Report on the 12th Session of the Assembly of States Parties 

to the Rome Statute, available at http://www.iccnow.org/documents/asp12_report.pdf (accessed 8 November 

2016. 
168 Ibid. 

169 Kenya for Peace Truth and Justice, ‘Njonjo Mue’s Remarks at the 12th Assembly of State Parties of the 

International Criminal Court’, available at http://kptj.africog.org/njonjo-mues-remarks-at-the-asp/ (accessed 8 

November 2016. 
170 Ibid. 



38 

 

ease the tension between the AU and the ASP. Three rules were inserted after rule 134 of 

the RFP and they dwell on three fundamental issues namely the presence of an accused 

through the use of video technology171, physical excusal from trial172 and excusal from 

presence at trial due to extraordinary public duties173.  

This heralded a new jurisprudence not just in the ICC but also in other international criminal 

ad hoc tribunals as never before had accused persons being granted such form of judicial 

privileges. However, rule 134quater that provides excusal from presence at trial due to 

extraordinary public duties has faced challenges on what exactly entails ‘extraordinary 

public duties’. This issue was brought up by the OTP when Ruto applied to be excused from 

physical presence at all trial hearings due to his extraordinary duties as a Deputy-President. 

In objecting this request, OTP argued that such a rule only exempts Ruto due to his strict 

official duties and was not a blanket excusal.174. OTP therefore averred that the rule was 

open to abuse and thus Ruto needed to specify the exact extra-ordinary duties he was 

conducting as not all his official duties were extraordinary. The Trial Chamber was not 

                                                 
171 Rule 134bis 

      Presence through the use of video technology.  

1. An accused subject to a summons to appear may submit a written request to the Trial Chamber to be 

allowed to be present through the use of video technology during part or parts of his or her trial.  

2. The Trial Chamber shall rule on the request on a case-by-case basis, with due regard to the subject 

matter of the specific hearings in question. 
172 Rule 134ter 

     Excusal from presence at trial.  

1. An accused subject to a summons to appear may submit a written request to the Trial Chamber to be 

excused and to be represented by counsel only during part or parts of his or her trial.  

2. The Trial Chamber shall only grant the request if it is satisfied that: (a) exceptional circumstances 

exist to justify such an absence; (b) alternative measures, including changes to the trial schedule or a 

short adjournment of the trial, would be inadequate; (c) the accused has explicitly waived his or her 

right to be present at the trial; and (d) the rights of the accused will be fully ensured in his or her 

absence.  

3. The Trial Chamber shall rule on the request on a case-by-case basis, with due regard to the subject 

matter of the specific hearings in question. Any absence must be limited to what is strictly necessary 

and must not become the rule. 
173 Rule 134quater 

      Excusal from presence at trial due to extraordinary public duties. 

1. An accused subject to a summons to appear who is mandated to fulfill extraordinary public duties at 

the highest national level may submit a written request to the Trial Chamber to be excused and to be 

represented by counsel only; the request must specify that the accused explicitly waives the right to 

be present at the trial.  

2. The Trial Chamber shall consider the request expeditiously and, if alternative measures are 

inadequate, shall grant the request where it determines that it is in the interests of justice and provided 

that the rights of the accused are fully ensured. The decision shall be taken with due regard to the 

subject matter of the specific hearings in question and is subject to review at any time. 
174 Prosecutor v. William Samoei Ruto and Joshua Arap Sang ICC-01/09-01/11, Paras 29-31, 18 February 

2014; Reasons for the Decision on Excusal from Presence at Trial under Rule 134quater. 
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persuaded by the OTP and therefore allowed Ruto to skip virtually all trial hearings except 

critical sessions such as175.  

The exemption to application of rule134quater was also extended to Kenyatta’s case. The 

Trial Chamber refused to excuse him from not physically attending the status conference on 

8th October, 2014 as it felt his case had reached a ‘critical juncture’ and that the issues for 

deliberations had a direct impact on his interests and that of both the victims and 

witnesses176. Kenyatta therefore attended the conference and this marked the last day of his 

attendance at the ICC as the OTP withdrew his case on 5th December 2014. 

With these rulings, a new precedent was created through the Kenyan cases though not 

without contention. The tensions between the AU on one hand and both the ASP and the 

ICC on the other hand substantially reduced because of rule 134quater. This amendment 

and the TC’s ruling in Ruto’s case indicates the careful legal and political compromise that 

both the ASP and the ICC faces in prosecutions of high ranking government officials who 

willingly cooperate with the court. 

b) Kenya’s Review of the Application and implementation of amendments to 

the Rules of Procedure and Evidence introduced at the 12th Assembly 

during the 14th Session of the ASP 

 

The 14th Session of the ASP, which the author of this study attended, was again 

overshadowed by the Kenyan government supplementary agenda that sought clarification 

of the legislative intent of rule 68 of the RPE that was amended during the 12th Session of 

the ASP177. Kenya wanted the ASP to reaffirm the non-retroactive application of the rule to 
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1) the entirety of the closing statements of all parties and participants in the case; 

2) when victims present their views and concerns in person;  

3) the entirety of the delivery of the judgment in the case;  

4) the entirety of the sentencing hearing, if applicable;  

5) the entirety of the sentencing, if applicable;  

6) the entirety of the victim impact hearings, if applicable;  

7) the entirety of the reparation hearings, if applicable;  

8) the first five days of hearing starting after a judicial recess as set out in regulation 19bis of the 

Regulations of the Court; and  

9) (9) any other attendance directed by the Chamber either proprio motu or other request of a party or 

participant as decided by the Chamber. 
176 Prosecutor V. Uhuru Muigai Kenyatta ICC-01/09-02/11 30 September 2014; Decision on Defence request 

for excusal from attendance at, or for adjournment of, the status conference scheduled for 8 October 2014 

paras 19-2. 
177Secretariat, Assembly of States Parties to the Rome Statute of the International Criminal Court, ‘Fourteenth 

Session The Hague,’ 18-26 November 2015 Official Records Vol I ICC Publication 2015; submission made 
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situations commenced before the 27 November 2013178. This move was necessitated by 

adoption of amendments of rule 68 by the 12th ASP’s session and its subsequent application 

in Ruto’s and Sang’s cases that led to the Trial Chamber admission of prior recorded 

statements of some OTP’s witnesses who now refused to testify before the court or were 

deceased179.  

The amended rule 68 of the RPE allowed use of prior recorded testimony if it comes from 

a person who has subsequently died, is presumed dead or due to obstacles that cannot be 

overcome with reasonable diligence, the witnesses cannot testify orally. However, it noted 

that such evidence should not be used at the detriment of the accused and therefore Kenya 

argued that without an express clause stating that it would not be applied on cases seized by 

the ICC before the 27th November, 2013 when it was adopted, Ruto and Sang would be 

prejudiced, a view I agree with180.  

Kenya therefore proposed the following text clarifying the application of rule 68 as amended 

during the 12th Session of the ASP, “…Recalling further that in amending rule 68, the 

Assembly of States Parties was mindful of article 51(4) of the Rome Statute according to 

which amendments to the Rules of Procedure and Evidence shall not be applied 

retroactively to the detriment of the person who is being investigated or prosecuted, with 

the understanding that the rule as amended is without prejudice to article 67 of the Rome 

Statute related to the rights of the accused…”181. 

This proposal was again accompanied by threats to withdraw from the ICC by Kenya and 

many African countries182 and was sharply opposed by the OTP183,local and international 

pro-ICC civil societies organizations184, the Latin American and Carribean, Eastern 

European, Western European and Others groups185. It had overwhelming support of the 

African group and considerable support of some members of the Asia-Pacific group. The 
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overriding reason fronted for opposing this proposal was that it raised a matter that was 

under consideration by the Appeals Chamber and therefore Kenya should have left it to the 

chamber’s decision186. It was also felt that Kenya was attempting to politically interfere with 

the independence of the court and therefore should not be allowed as in any case, the AU 

was admitted187 as an amicus curiae on this matter by the Appeals Chamber. Finally, there 

are groups that alleged that any affirmation of Kenya’s proposal would be rewarding 

impunity due to possible instances of witnesses tampering and interference188. 

Despite these opposition, Kenya and the African group put very strong diplomatic 

persuasion and were able to come up with a compromise text which read as follows, “ 

Following the debate on the supplementary item “Review of the Application and 

Implementation of Amendments to the Rules of Procedure and Evidence introduced at the 

ICC-ASP/14/20 20-E-070316 13 12th Assembly”, the Assembly recalled its resolution ICC-

ASP/12/Res.7, dated 27 November 2013, which amended rule 68 of the Rules of Procedure 

and Evidence, which entered into force on the above date, and consistent with the Rome 

Statute reaffirmed its understanding that the amended rule 68 shall not be applied 

retroactively”189. 

However, this compromise was again criticized by many CSOs as they termed it as political 

arm-twisting of the ICC, which dents the credibility of the courts judicial process190. 

Nonetheless, the 12th February, 2016, Appeals Chamber judgement of Ruto’s and Sang’s 

appeal against the use of prior recorded evidence indicates that the Kenya’s success at the 

14th Session of the ASP was not a win as regarded by the Kenyan delegation at the ASP191, 

as the Appeals Chamber rejected its application. The chamber argued that the text was 

inapplicable because it was not carried out in a resolution but rather it was contained in the 
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official records of the proceedings192. It also stated that assuming the text was carried out in 

a resolution, its language did not amount to amending the amended rule 68 of the 12th 

Session of the ASP193.  

This judgment therefore carries a fundamental advice to states during negotiations of 

ensuring the drafting language of any agreement is in congruence with their overall 

objective and also carried in a resolution or the applicable text as a state may be quick to 

declare victory but when closely scrutinized as held by the Appeals Chamber on this matter, 

it’s not a victory. 

The chamber’s judgment was therefore the real victory for the accused not the ASP’s 

compromise as it overturned the Trial Chambers admission of prior recorded evidence. It 

held that the amended rule 68 of the RPE enlarged exemptions to the principle of orality as 

stipulated in Article 69 (2) of the statute thereby denying the accused the rights to cross-

examine the witnesses and challenge the evidence thus compromising the rights to a fair 

trial as enshrined by the statute194. In summary, it held that the Trial Chamber applied 

amended rule 68 of the Rules retroactively to the detriment of both Ruto and Sang195. This 

marked the end of the contestation of the application of the amended rule 68 and created a 

jurisprudence on this matter. 

2.5 Conclusion 

As analyzed in this chapter, the disputed 2007 general elections in Kenya led to 

unprecedented violence in Kenya which was later held as crimes against humanity by Pre-

Trial Chamber I. The political settlement that followed thereafter entailed the commitment 

to punish the perpetrators of the 2007/2008 PEV. However, the Kenyan judiciary could not 

be trusted to punish impunity and at the same time, it did not have the capacity to do. Further, 

the political elite in Kenya had historically promoted and enjoyed the benefits of impunity 

and therefore could not be trusted to punish the perpetrators of the PEV and especially the 

high-level ones. 

Kenyan parliament rejected efforts to establish the local tribunal and therefore the ICC’s 

prosecutor was seized of the Kenyan situation. Efforts by Kenya to stop the trials through 
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deferral failed and this escalated tensions between the ICC and the AU. Therefore, Kenya 

resorted to the ASP to get some judicial privileges but after a lengthy legal and diplomatic 

contestation, all the Kenyan cases collapsed. The Kosgey and Ali cases were not confirmed 

whereas that of Kenyatta, Ruto, Muthaura and Sang were withdrawn by the OTP. Overall, 

the Kenyan cases have played a central role in developing the jurisprudence of the ICC and 

the international criminal law. 
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CHAPTER THREE 

The Kenyan Situation: Deferral and Enforcement 

3.1 Introduction 

Article 16 of the International Criminal Court statute gives the United Nations Security 

Council power to stop or suspend any investigations or prosecutions before the ICC for a 

period of one year that is renewable.  It reads as follows; ‘No investigation or prosecution 

may be commenced or proceeded with under this Statute for a period of 12 months after the 

Security Council, in a resolution adopted under Chapter VII of the Charter of the United 

Nations has requested the Court to that effect; that request may be renewed by the Council 

under the same conditions’. 

Article 16 is unlike that of article 23 (3) of the first draft of the International Law 

Commission which expected the court not to commence any prosecutions or investigations 

on any situation which was seized by the UNSC as a threat to or breach of the peace or an 

act of aggression under Chapter VII of the Charter, unless the UNSC decides196. In this 

respect, this power of the UNSC was one of the most contested issue during the drafting of 

ICC’s statute197. The drafting was very contentious, reflecting the widely divergent views 

expressed throughout the negotiating process on what the link should be between the Court 

as the judicial body and the Security Council as a political organ of the United Nations198.  

The controversy escalated as article 16 was held by some states as a codification of the right 

of the UNSC, a political body, to interfere with the work of a judicial body and thus 

undermining the stature of the court as an independent and impartial judicial body199.  Even 

when it became clear in preparatory negotiation meetings that a majority of the states 

supported some form of UNSC deferral power, the modalities of its exercise remained 

controversial. 
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An analysis of the negotiations that led to adoption of article 16 discloses various reasons 

why state parties granted UNSC the deferral power. These include; First, the understanding 

of some state parties was that the UNSC has the primary responsibility of maintenance of 

international peace and security and thus should be allowed to intervene when demands of 

peace overrides that of justice200. Second, the state parties felt that rushed action by OTP 

over a situation in which international crimes are suspected to have been committed may 

undermine diplomatic, political or other mechanisms adopted by the council to preserve or 

restore calm in an otherwise volatile situation201. Therefore, article 16 would be a safeguard 

against prosecutorial zeal and this was one of several compromises that had to be made in 

order to persuade reluctant states such as the U.S.A, China, Israel, Qatar and Libya to 

support the establishment of the ICC.202 

In this regard, there has been an intense debate about how UNSC exercises it deferral power 

and also the exact way this power is supposed to be exercised. The question of deferral 

powers of the UNSC continues particularly because there has been abuse of this power by 

the UNSC and also it has not deferred situations before the ICC whose proponents believe 

are meritorious.  The refusal to defer cases like that of Kenya has had negative consequences 

on the fight against impunity. Through the AU, the refusal has galvanised a lot of opposition 

against the ICC and the UNSC. Although article 16 of the ICC’s statute together with article 

39 of Chapter VII of the charter of the UN has attempted to specify the criteria for deferral 

of cases, UNSC’s refusal to defer these cases has been termed as bias and malice towards 

African countries. 

3.2 Article 16 in Practice 

Since when the ICC began operations, there has been two deferrals of situations which I 

regard distinctive. This is because unlike the strict interpretation of article 16 which means 

a deferral can only occur for an investigation which is before the OTP or a prosecution that 

is underway, these deferrals are of situations not before the OTP’s investigation or 

prosecution. These are; 
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a. Resolution 1422 of 2002 

 

The UNSC, on 12th July 2002, adopted Resolution 1422 of 2002.203 This resolution 

requested the ICC to refrain from initiating investigations or prosecutions over the UN 

peacekeepers from states not party to the Rome statute, for actions or omissions that may 

arise after the adoption of the resolution which may amount to international crimes. Further, 

the resolution reaffirmed the intention of the UNSC to ‘renew the request... under the same 

conditions each subsequent 1st of July for further 12 month periods...’204 This resolution was 

adopted at the behest of the US, which had threatened in June 2002 to veto the renewal of 

the mandate of the UN Mission in Bosnia and Herzegovina, in addition to vetoing all future 

peacekeeping operations unless its servicemen were granted immunity from ICC 

jurisdiction.205   

 

b. Resolution 1487 of 2003 

 

The UNSC again on the insistence of the US, on 12th June, 2003 adopted Resolution 1487 

of 2003.206  Resolution 1422(2002) was to expire by 13th July 2003, thus on 12th June 2003, 

the council renewed if for a further twelve months by adoption of resolution 1487 of 2003. 

The two resolutions were essentially identical. The council’s request was that for the twelve-

month period beginning on July 1, 2003, the ICC was to refrain from commencing or 

continuing investigations into UN peacekeeping personnel states not party to the Rome 

Statute.  The UNSC in resolution 1487(2003) also expressed its intention, as it had done 

under resolution 1422 (2002) in the previous year, to renew the resolution ‘under the same 

conditions each 1 July for further 12-month periods for as long as may be necessary’.207 

Essentially, the council was by this resolution granting a one-year extension of immunity 

                                                 
203 This Resolution was passed within two weeks of the coming into force of the Rome Statute, and even before 
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204 See UNSC Resolution 1422 of 12th July 2002; See also Bryan MacPherson, ‘Authority of the Security 

Council to Exempt Peacekeepers from International Criminal Court Proceedings’ American Society of 

International Law Insights. 
205Sean D Murphy ‘Efforts to obtain immunity from ICC for US peacekeepers’ [2002] vol. 96 American 

Journal of International Law 725–727; See also the statement by the United States’ representative at the 

UNSC’s meeting of 10 July 2002 (UN Doc S/PV/4568, 9–10) 

206United Nations Security Council Resolution 1487, UN Doc S/RES/1487, (2003). The UNSC Resolution 

1487, while referencing Article 16 of the Rome Statute, provided that the ICC, in the event ‘a case arises 

involving current or former officials or personnel from a Contributing State not a Party to the Rome Statute 

over acts or omissions relating to a UN established or authorized operation, shall for a 12-month period starting 

1 July 2003 not commence or proceed with investigation or prosecution of any such case, unless the Security 

Council decides otherwise.’ 

207 Ibid. 



47 

 

from ICC action to UN peacekeeping personnel from countries that were not party to the 

ICC, beginning on July 1, 2003. 

 

In this respect, although these two resolutions are the classical way in which the UNSC has 

attempted to defer situations, they have faced considerable opposition from some countries 

as they are regarded not in tandem with the letter and spirit of article 16208. During the 

Council’s debate on resolution 1487, Netherlands opposed the interpretation of article 16 to 

mean that it would be invoked in respect of unknown future events209.  In the view of 

Netherland’s delegates, which was also supported by Canada, Germany, the then UN 

Secretary General and Syria, article 16 allows a deferral on a case by case basis and not on 

general situations210. These countries were opposed to this form of interpretation of article 

16 due to concerns that it would expose the ICC to unfettered interference by the UNSC 

thus damaging its credibility and independence211. Further extension of these resolutions 

was also met with strong opposition as they came at a point when the US was globally 

accused of mistreating prisoners in Guantanamo Bay and Iraq212. Since then, the UNSC has 

not deferred any situation before or outside the purview of the court.  

The opposition to such deferrals also extends to various legal scholars like William Schabas 

who questions the legality of how it was applied as according to him, article 16 ought to 

apply to a specific situation or investigation and not a blanket excusal of a group of 

persons213. Further, he contends that it also should apply when there is a threat of 

international peace and security and in this situation, there was none214. Moreover, scholars 

like Ken Obura have brought further concerns regarding how article 16 was applied like 

discrimination of peace keepers from state parties to the ICC as they were not exempted 
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from the ICC’s jurisdiction like those from non-state parties215. Obura also notes that such 

an application affects the credibility of the court216. 

3.3 Kenya’s Deferrals Attempts  

The first Kenyan government deferral request was submitted to the UNSC on 4 March,2011. 

In an attempt to fulfil the conditions of deferral in article 16, Kenya advanced two central 

reasons. One, that any trials of the six suspects would threaten international peace and 

security and secondly, that it could domestically and credibly prosecute the perpetrators of 

PEV as it has enacted a new Constitution that ushered in credible reforms in its judicial 

process217. In a bid to demonstrate that Kenya was serious to undertake domestic trials, the 

request was accompanied by a brief that indicated how the police were pursuing 6,000 

people over human rights atrocities committed during the PEV and also an order by the AG 

to investigate the six ICC suspects over any international crimes committed during the PEV. 

As indicated, the AU supported this reasoning and added that Kenya had capacity to deliver 

justice to PEV victims due to significant judicial transformation process and that a deferral 

would grant Kenya an opportunity of undertaking national healing and reconciliation218.  

This request drew immediate opposition from various quarters. In fact, the request did not 

garner bipartisan support within the grand coalition government as ODM party, which 

formed part of the grand coalition immediately opposed the deferral bid219. ODM argued 

that prosecution of the 6 suspects would not threaten international peace and security but 

instead failure to prosecute perpetrators of post-election violence would pose grave danger 

to Kenya’s internal peace and security. It also argued that Kenyan judiciary was incapable 

of prosecuting such crimes amongst other reasons. This position was supported by Kenyan 

civil societies groups.  
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At the international level, France and Britain, permanent members of the UNSC opposed 

this request sending strong pointer that the bid would not succeed. France was of the opinion 

that Kenya should challenge the jurisdiction of the ICC and admissibility of the cases in the 

ICC instead of seeking to defer the cases220. The ICC’s prosecutor also bitterly opposed the 

request. OTP accused Kenya of ‘promoting a growing climate of fear that is intimidating 

potential witnesses and ultimately undermining national and international 

investigations’221. 

Eventually, UNSC, through an informal side meeting rejected the Kenyan deferral bid222. 

This trend was similar to that of both Libya and Sudan where the council refused to defer 

the prosecution of both Presidents Gaddafi and Bashir as requested by the AU223.  

With this regard, the UNSC members, especially France, the US and Britain argued that the 

prosecution of six Kenyans was not a threat to international peace and security. Put simply, 

UNSC felt that the Kenyan bid did not meet the threshold of article 16. In an analysis of the 

UNSC’s opposition to this bid, some legal scholars like Dapo Akande opine that the reasons 

presented by Kenya pertained to complementarity not deferral of a situations224. This is 

correct as reforms in the Kenyan judiciary would have been a basis for Kenya to challenge 

the jurisdiction of the ICC and the admissibility of the six cases as it did, but not to justify 

for a deferral.  

Notwithstanding the 2011 deferral rejection, Kenyan government through robust support by 

AU again, submitted another request in 2013. However, this request was equally rejected 

despite that it enjoyed a higher profile and attention from the UNSC than the 2011 bid as 

two suspects, Uhuru Kenyatta and William Ruto were elected as President and Deputy 

President respectively on 4th March 2013. The UNSC was evenly divided on this matter as 
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7 voted in favour of deferral, 8 abstained and therefore Kenya did not garner the required 9 

affirmative votes225.Notably, the reasons advanced for seeking the deferral were quite 

different from the ones stated in 2011 deferral bid. The request was hinged on the following; 

prevailing and continuing terrorist threat existing in the Horn of Africa and giving Kenya a 

chance in consultation with the Court and Assembly of States Parties to the Rome Statute, 

to consider how best to respond to the threat to international peace and security in the context 

of the Kenyan situation226. 

Nonetheless, the outcome of this request is instrumental in this study as it offers a deep 

insight on how various members of the UNSC applied article 16. The different positions 

taken by permanent members of the UNSC were quite interesting. US, France and Britain 

on one hand opposed the bid but chose a diplomatic way by abstaining from voting while 

on the hand, both China and Russia voted in favour of deferral227. The US argued that ASP 

and the ICC were the best platform for Kenya to get a redress although this argument is less 

compelling. This is because the ASP and ICC cannot handle any request for deferral as per 

article 16. They can only wait for a communication from the UNSC on whether it has 

deferred a matter or not. Essentially, the US did not argue on whether Kenya’s bid met the 

deferral threshold as enunciated in article 16 of the court’s statute. France also failed to 

address the legal merit of Kenya’s application as it only stated, ‘…the vote had been 

unnecessary when the Council was in the midst of consultations with African States’228. In 

contrast, Britain attempted to look into whether the Kenyan request met the legal threshold 

set by article 16. It stated, ‘…the sponsors had failed to establish the Charter VII threshold 

beyond which the Court’s proceedings against the Kenyan leaders would pose a threat to 

international peace and security’229. Therefore, both the US and France did not delve into 

the legal merit of Kenya’s application and although Britain attempted to do so, its argument 

was superficial not analytical as would have been expected. An analytical assessment would 

have interrogated whether the Kenya’s deferral request supporting information was a threat 
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to international peace or not, inquire into the status of witnesses and the victims of the PEV 

and whether the interests of peace overrode those of justice. 

This failure to adequately address the legal merits of the deferral request by countries that 

abstained extended to other non-permanent members of the UNSC such as Argentina, 

Australia, Guatemala, Luxembourg and Republic of Korea. Although Argentina abstained, 

it justified that UNSC’s failure to interpret strictly whether the trial posed a threat to 

international peace and security was the cause of its abstention230. This view by Argentina 

is critical for this study as it raises a fundamental legal question on why UNSC by-passed 

considerations of article 16 while making a decision to defer or not. It also provokes the 

legal question as to whether in the first-place article 16 provides an adequate legal 

framework to guide considerations of deferral of cases or situations. Guatemala just like 

Argentina abstained but the arguments it made are profound for this study. It noted that non-

deferral of the cases would be detrimental to AU but at the same time questioned why 

‘…some countries had submitted a draft resolution in full knowledge that it would not be 

adopted…’231. This position elicits the question of what more should states like Kenya have 

fronted in order to secure a deferral considering that article 16 lays the general legal 

requirement of a deferral. Further, it provokes the question of what satisfies UNSC that a 

situation merits a deferral considering that Resolutions 1422 of 2002 and 1487 of 2003 did 

not provide any concrete jurisprudence on this matter. In any case, these deferrals were not 

on a situation or case already seized by the ICC. 

In this respect, China and Russia, permanent members of the UNSC took a different position 

from their counterparts and voted in favor of deferral232. However, together with other 

countries, they centered their arguments mainly on article 16 unlike those who abstained. 

Russia stated that Kenya’s request was meritorious as it was engaged in fighting terrorism 

in the Horn of Africa and that it did not undermine ICC’s integrity233. Additionally, Russia 

averred that the request would have actually increased the credibility of the ICC among 

African countries and demonstrate its readiness to address “complicated and ambiguous” 

situations.  China argued that the request was properly grounded on the principles of the 
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UN234. Notably, Azerbaijan just like Russia advanced the reasoning that the deferral was 

necessary as it would enable both Kenyatta and Ruto who were democratically elected to 

effectively discharge their constitutional mandates235. 

In this respect, a review of submissions of all the African countries sitting at the UNSC’s 

hearing, Rwanda, Togo, Ethiopia and Kenya, shows the gravity of tension between UNSC 

and ICC on one side and the AU and majority of African states on the other side236. The 

African countries did not just advance the legal meritocracy of the request but also the 

narrative accompanying the request that some western members of UNSC such as the US, 

Britain and France are biased against African countries on ICC matters.  The Rwandan 

representative summed up as follows, ‘...Let it be written in history that the Council failed 

Kenya and Africa on this issue…Today’s vote undermined the principle of sovereign 

equality and confirmed the long-held view that international mechanisms were manipulated 

to serve select interests.  Article 16 had never been meant to be used by an African State; it 

appeared to be a tool used by Western Powers to “protect their own”’237.  

3.4 Emerging Legal Issues from Kenyan Deferral Attempts  

Although article 16 of the ICC’s statute provides for deferral, the deliberations of the 

Kenyan deferral requests bring out critical legal issues and gaps that need to be addressed.  

However, from the analysis of this study, the two deferrals by UNSC and two non-deferrals 

shows a different picture as the issue of the threat of international peace and security was 

not extensively considered by the UNSC. 

In the Kenyan situation, there was an attempt to examine whether its request met the 

threshold in article 16 but as noted by the Argentina representative, this issue was not given 

proper attention238.  By not analysing whether the Kenyan situation was a threat to 

international peace and security and especially by those members who were against the 

deferral, the UNSC failed to provide a jurisprudence on what exactly entails a threat to 

international peace and security under article 16 or ICC trials to be exact.  This is more so 

because the deferral resolutions 1422 of 2002 and 1487 of 2003, did not examine this issue 

and thus the Kenyan request was a golden opportunity to discuss the matter. Additionally, 
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the Kenyan request provided a rare opportunity of analysing whether the trial of a sitting 

head of state and his deputy can amount to a threat to international peace and security as 

argued by both Kenya and the AU.  

 

Moreover, the Kenyan deferral also brought us other emerging legal questions such as; First, 

although article 16 gives any state party the right to apply for a deferral, which policy guides 

how that right ought to be effectively exercised and also the specific framework that guides 

UNSC in making a determination of deferral. These questions are critical as from the first 

Kenyan deferral request, it appears Kenya did not properly frame its deferral request. The 

request appeared more of a complementary one not a deferral. The unpreparedness, which 

could be attributable to lack of a specific guideline might be the one which prompted the 

Guatemala representative to say that Kenya brought a request knowing well that it would 

not be adopted and did not accord with the goal of promoting Council unity239.  Further, the 

reasons granted by the UNSC for not deferring the matter did not appear grounded in article 

16, on both requests, and therefore caused more disenchantment with both the UNSC and 

ICC. It led to accusations that the UNSC was biased against African countries. 

 

Second, the Kenyan deferral brought an emerging issue on the protection of the victims, 

witnesses and their participation in the proceedings and also how to deal with evidence 

under article 68 and 69 of the ICC’s statute respectively once a case is deferred. The critical 

questions in this regard by some scholars like Olasolo are how to protect victims, witnesses 

and preserve evidence if an investigation or prosecution is deferred under article 16240. 

Unfortunately, this issue was raised by Argentina’s representative and despite its centrality 

to a deferral, the UNSC did not address it241. Further, there was no indication that UNSC 

had asked the ICC to provide status of both the witnesses and victims so as to guide them 

on how to address the deferral requests. This was a missed opportunity for the UNSC as 

since a deferral presumes that an investigation or prosecution will resume once the threat to 

international peace and security is over, measures to protect victims, witnesses and preserve 

evidence during the deferral period ought to be put in place. 
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Third, the Kenyan deferral brought out the question of how reparation for victims under 

article 75 should be handled if an investigation or prosecution is deferred. Considering that 

it’s in the interest of the victims and their families for a case to be expeditiously heard and 

determined so as to get reparation if the accused persons are convicted, this means a deferral 

will prolong the period of reparation. Evidently, although a state has a right to get a deferral 

subject to article 16, the victims and their families also have a right to timely reparation and 

therefore the UNSC is expected to consider this interest. Unfortunately, this issue was raised 

by Argentina’s representative but was not granted careful thought by the UNSC. She said, 

‘…However, the rights of victims could not be forgotten or the subject of indifference; they 

deserved truth, justice and reconciliation’242. 

Four, the Kenyan deferral raises the legal question of whether article 16 accommodates the 

interests of all state parties or not or whether it should be amended to allow an all-inclusive 

process in deferral decision. There has been a general debate, which cannot be ignored, that 

some permanent members of the UNSC have used this power selectively and therefore there 

is need to stop abuse of article 16243. Failure to defer the Kenyan cases has heightened calls 

for non-cooperation and mass withdrawal of African countries from the ICC244. 

 

In summary, these legal gaps and questions need to be addressed in order to ensure article 

16 promotes the fight against impunity not hinder it. It will also inform the necessary legal 

and policy changes that are required so at to make article 16 more effective. 

 

3.5 African countries Response to UNSC’s failure to Defer Kenyan Cases 

As discussed above, there has been tension between a majority African countries and AU 

on one side and UNSC and ICC on the side due to failure by UNSC to defer the Kenyan. 

This study holds that such tension does not augur well for the ICC as it denies it unequivocal 

support from a majority of African countries and also their regional body, the AU. In this 

regard, African countries have attempted to address this issue by doing the following; 

 

First, the African Union has led a major onslaught against court which is largely hinged on 

accusations of selectivity or non-usage of article 16 by the Security Council245. Individual 
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African states like Kenya, Uganda, Sudan and Rwanda have also led spirited opposition to 

the ICC and the main cause is how the UNSC has applied article 16. Although the AU is 

not a state but a membership regional body of African states, its efforts of mobilizing its 

members to pass resolutions opposing the ICC due to lack of deferral of cases like that of 

Kenya and even Sudan cannot be ignored. It has led to the AU passing resolutions barring 

its members from cooperating with the court.246  This is a blow to the court as for it to 

succeed in investigations and prosecutions of all cases before it, it requires full cooperation 

of individual African states and regional bodies. So far, the implications of such resolutions 

has seen some African states like Kenya and many others like Libya, Democratic Republic 

of Congo, Malawi, Djibouti, Nigeria, South Africa and Chad   refuse to arrest President 

Omar Bashir who has failed to voluntarily appear before the court to answer to genocide 

charges.  

 

Secondly, they have proposed amendment of article 16 so that the UNGA can act where the 

UNSC fails to decide on a deferral request after six months.247 During the eighth session of 

the ASP in 2009, African countries through the AU presented a proposal for amendment of 

article 16 so as to empower the UNGA to act in situations where the council fails to decide 

on a deferral request after the lapse of six months248. Although the ASP failed to include 

this amendment in the 2009 ICC review conference, this proposal highlights various 

aggressive steps that many states in Africa have attempted to undertake in order to force 

deferral of cases by the Security Council. 

 

Third, the AU made a decision in 2009 to extend the mandate of the African Court of Justice 

and Human Rights to cover international crimes and transnational crimes based on the 

following reasons: the perceived abuse of the principle of universal jurisdiction by courts in 

some European countries targeting high-level African officials and politicians; the challenge 

faced by the AU over Senegal’s repeatedly stalled efforts to prosecute the former President 

of Chad, Hissene Habre and the need to give effect to Article 25(5) of the African Charter 

on Democracy, Elections and Governance that created a new crime of ‘unconstitutional 
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change of government.’249 In this respect, although the current cases before the ICC cannot 

be taken over by the African court, there is a likelihood that in future, more international 

crimes committed in Africa and that fall under the ICC’s jurisdiction will be tried in the 

African court.  

3.6 Enforcement Powers of the UNSC  

Article 87 (7) of the ICC’s statute provides for enforcement powers of the UNSC in 

situations whereby state parties to the ICC fail to cooperate with the court on matters it has 

referred to the ICC. It states as follows, ‘Where a State Party fails to comply with a request 

to cooperate by the Court contrary to the provisions of this Statute, thereby preventing the 

Court from exercising its functions and powers under this Statute, the Court may make a 

finding to that effect and refer the matter to the Assembly of States Parties or, where the 

Security Council referred the matter to the Court, to the Security Council’. 

Kenya has faced two major accusations of non-cooperation with the ICC, on Presidents 

Kenyatta and Omar al Bashir cases, but this study will dwell on President al Bashir case. 

This is because although Kenyan government faced accusations of non-cooperation in the 

Kenyatta case but was not found for non-cooperation by the Appeals Chamber250, should 

Kenya have been held for non-cooperation, the matter would have been referred to the ASP 

not the UNSC. UNSC only deals with non-cooperation issues of matters it has referred to 

the ICC like that of Sudan. 

 

In this respect, Kenyan government invited President Omar al Bashir of Sudan to grace the 

promulgation of a new Constitution on 27th August 2010 and this elicited a lot uproar from 

the ICC and other players251. This is because as a state party to the ICC, Kenya was obliged 

to arrest and hand over Bashir to the ICC to face charges of genocide, war crimes and crimes 

against humanity but did not do so. In fact, inviting Bashir to grace such an auspicious 

occasion was held by many as a slap on the ICC’s face and an indication of Kenya’s non-

commitment to the ICC. Kenya was quick to defend itself by asserting that it was abiding 
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by a 2009 resolution by the AU not to cooperate with the ICC and also that Sudan was a 

central player in peace and conflict resolution efforts in the Horn of Africa252.    

The ICC moved swiftly and reported Kenya to the UNSC under article 87 (7) of its statute. 

It argued and correctly so that Kenya, ‘…has a clear obligation to cooperate with the Court 

in relation to the enforcement of such warrants of arrest, which stems both from the United 

Nations Security Council Resolution 1593(2005), whereby the United Nations Security 

Council “urge[d] all States and concerned regional and other international organizations 

to cooperate fully” with the Court...’253.  

However, UNSC did not act against Kenya just like the situations in China, Malawi, Nigeria, 

Chad, South Africa, Qatar, Saudi Arabia, Mauritania, Libya, Kuwait, Djibouti, Egypt, 

Eritrea, Ethiopia, South Sudan and Democratic Republic of Congo where they hosted al 

Bashir but did not arrest and hand him over to the ICC. This inaction by UNSC has a 

negative effect on the fight against impunity and especially because the sole reason why the 

UNSC was granted this power was to address non-cooperation by states as noted by Mc 

Goldrick254. The unwillingness to arrest Bashir by state parties to the ICC like Kenya, 

Nigeria and South Africa and even a permanent member of the UNSC like China has 

ensured that victims of international crimes in Darfur do not get justice. It has also weakened 

the ICC as it cannot prosecute unless the accused willingly appear before it or are arrested 

by the concerned parties. Additionally, the inaction has raised questions of whether article 

87 (7) imposes an obligation on UNSC to act or not and also which options the ICC has if 

UNSC fails to act altogether. The time-line of such actions is also a concern. This has 

extended to calls for reforms on article 87 (7) in order to make it mandatory for UNSC to 

take measures against any state for non-cooperation with the ICC as inaction encourages 

impunity and weakens the ICC255. 

This inaction by UNSC despite having considerable powers in articles 41 and 42256 of the 

Charter of the UN may be the reason why domestic civil societies have opted to use the 
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domestic courts in a bid to force their countries to arrest and hand over Bashir as seen in 

Kenya and South Africa. In Kenya, the Kenyan Section of the International Commission of 

Jurists, went to the High Court in 2010 seeking for the following orders among others; 

issuance of a provisional warrant of arrest against Omar Al Bashir and issuance of orders to 

the 2nd Respondent, the Minister of State for Provincial Administration, to effect the said 

warrant of arrest, if and when, Omar Al Bashir sets foot within the territory of the Republic 

of Kenya257. These orders were granted although the government appealed and the appeal 

court is yet to make a determination. South Africa was confronted by the same issue in 2015 

when President al Bashir attended the AU General Assembly. The South African Litigation 

Centre went to court to seek for arrest and hand over of Bashir to the ICC258. Although they 

were granted the orders, Bashir had already left South Africa by the time they were issued 

and therefore was not arrested. The South African government lost on appeal at the Supreme 

Court.  

 

Therefore, although these two cases did not succeed in having Bashir arrested, they have set 

forth very important jurisprudence on this matter. South Africa now has an explicit 

obligation to arrest and hand over Bashir to the ICC should he set foot in its soil. In the 

Kenyan situation, the appeal court is yet to make a determination.  

3.7 Conclusion 

Article 16 is critical as it enables the UNSC to intervene in situations whereby an 

investigation or prosecution by the ICC can jeopardize international peace and security. 

However, the application of article 16 has generated controversy from various quarters and 

brought out the need to relook on how the UNSC has applied article 16. 

The UNSC has deferred situations not before the ICC, but not a single case or potential 

investigation by the ICC and therefore has shown its capacity to invoke this power. In this 

respect, when confronted by deferral requests, it must properly satisfy itself on the merit of 

the application before making a decision. In addition, the UNSC is expected to provide 
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reasoned arguments on why it’s unable to defer a situation. Failure to do so is causing 

unnecessary tension between it and the majority of African states and the AU as the council 

appears determined to reject a deferral request from African states despite the merit. In the 

end, the friction makes the ICC suffer as it fails to get adequate cooperation from states and 

thus making the fight against impunity a farce.   

 

In regard to enforcement issue, there is consensus that ICC cannot succeed without states 

cooperation and this becomes even more urgent in states like Sudan that are not members 

of the ICC. The UNSC has a fundamental role of ensuring that both state and non-state 

parties of the ICC cooperate with the court especially on matters it has referred to it. The 

UNSC should be alive to the fact that failure to enforce measures on countries that are not 

cooperating with the ICC amounts to supporting impunity and therefore it needs to act 

swiftly in such circumstances. 
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CHAPTER FOUR 

Analysis of the Study Findings  

4.1 Introduction  

 Arising from the examination of how the UNSC has exercised its deferral and enforcement 

powers under the ICC’s statute, this chapter will analyze the findings of this study using the 

liberal theory and the third world approach approaches to international law.  

Deferral in the Context of the Kenyan Cases  

In these modern times, states are finding themselves more inclined to be members of the 

international community as the world moves towards becoming a global village. The 

absorption as members of the international community accrues many benefits to states but 

comes with responsibilities including complying with the international law as the rules of 

engagement amongst and between states as well as the treatment of the individual citizens 

and non-citizens in those states. These international legal bodies which include the ICC have 

established laws and norms which the signatories must adhere to the age-old question of the 

obedience to international laws. From the foregoing, I have majorly discussed the issues of 

the deferral of the Kenyan cases, a subject of the ICC under article 16 as well as the 

enforcement powers of the UNSC under article 87 (7) of the Rome Statute. 

The UNSC has the power to defer a case under article 16 of the Rome Statute. This power 

has been bestowed upon the UNSC due to its primary responsibility under the Charter of 

the UN of maintaining peace and security in the world. It is a mandate that requires a non-

judicial body which is regarded as political to intervene on affairs of the ICC, a judicial 

body, for the sake of international peace and security. Put simply, it’s a complex relationship 

as rarely will politically oriented institutions be allowed to interfere with judicial bodies in 

the modern state.  

In this regard, liberal theory assumes that the state is just but a player in the international 

system and there are other factors that control its behavior including the established 

international bodies, political or judicial. The various states’ influence at the international 

system differ and that is moreso the reason why few states compose the UNSC and also are 

its permanent members. The members of the UNSC particularly the permanent ones have 

wide-ranging influence in the global arena especially because of their economic and political 
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might. They tower above the economically weak states and this has led to the AU and 

countries like Kenya demand for fair treatment of all African states259. These demands have 

been primarily directed to the permanent members of the UNSC like the US, Britain, France 

and their cohorts, as they are accused of viewing themselves as the owners and defenders of 

the ICC whereas the rest, the court’s subjects260. The Kenyan cases as elaborated in the 

previous chapters therefore offer a practical explanation on the inter-play of the states as 

assumed by the liberal theory.  

In the years 2011 and 2013, Kenya threatened and even instituted proceedings in the 

National Assembly to pull out of the ICC and this became costly when the state put in a 

deferral request. The threats to withdraw had no legal effect on ongoing cases but was 

deemed as endorsement of impunity and blackmail of both the ICC and UNSC.  Kenya did 

not withdraw from the ICC but this plus other diplomatic efforts made it become a subject 

of international law in various ways. 

4.2 Liberal Theory: International law and the International Criminal Court 

Liberal theory can be applied to explain the Kenyan situation. This is a theory that has its 

roots in international relations but has made much contribution to the development of 

international criminal law. It posits that the states’ preferences and actions are not the only 

determinants of the situations at the international sphere but the social interests play a great 

role since they bear the consequences or benefit in any international action by the state. The 

state bureaucrats have largely formulated the foreign policy with participation of the 

citizenry and this has been problematic since the people’s opinion are subordinated to those 

of the state bureaucrats. Liberalists argue that the development of international law has been 

majorly influenced by the social dynamics in the countries, with the people having a pivotal 

role, and this legitimizes international law as well as the international legal institutions 261.  

The enforcement of international human rights, according to the liberal theory also depends 

on the society-state relationship. This means that the various matters (substance) in the 

international system, including the substance of international law will be affected by the 

state-societal relations. This has contributed to international criminal law where some of the 

states are not trusted by the citizens to prosecute people in some quarters. There are 
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situations where the state itself is the perpetrator. Through international law, they are made 

to answer to their actions both at the systemic or state level.  

Moravcsik argues notes that ‘There are three specific ways in which involvement of social 

actors can have a direct influence on institutional form and compliance pull262. First, the 

future preferences of individuals and groups can influence decisions about 

institutionalization and compliance; second, many international legal rules directly regulate 

the behavior of non-state actors; and third, many international enforcement systems are 

“vertical,” functioning primarily by embedding international norms in domestic institutions 

and politics’263. 

This means that international law will direct the behavior of states by outlining the legal 

frameworks within which it should operate264. Further, it means that the state not only have 

to negotiate with the supra-national bodies and other states but also with its population265. 

This is what Keohane and Nye term as “complex interdependence” and Robert Putnam 266 

calls a “two-level game”267.  The liberal theory also posits that the international law as well 

as the international institutions can interact and regulate the behavior of non-state actors 

directly. This involves cooperation in the curbing and punishing crimes 268. It also includes 

the granting of the right of representation of views in these international institutions. A good 

case in point is when NGOs in Kenya and internationally submitted views opposing the 

Kenyan deferral bid and also lobbied individual members of the UNSC not to defer the 

cases269. Another instance was when a non-governmental organization was sought to be 

enjoined in the Kenyan cases at the ICC although the request was denied270.  

Liberal theory leans more towards the actions and the effects of those actions by and on 

other actors rather than the state. The ICC process which confers the UNSC the powers to 
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defer a case also offers a clear illustration in that the political processes can as well be given 

priority over judicial processes. The UNSC is conferred powers to defer a case or a situation 

where it feels that that any prosecutions or investigations are a threat to international peace 

and security. This power of the UNSC have not come without some reservations from some 

states with the major arguments being the fact that the states being political entities can 

exercise these powers in a political manner and for their own interests.  

In this regard, the role of the people in and as actors in the international system, the 

individuals and the non-governmental institution played a central role in the Kenyan cases 

with the evidence against the indictees being largely obtained from the non-governmental 

organizations, both local and international271. This clearly articulates the fact that the 

individuals as well as the non-government organizations have continued to play a big part 

in the international system. When Kenya was seeking a deferral of the case, a consortium 

of NGOs wrote to the UNSC and prevailed upon it not to allow for a deferral of the Kenyan 

case272. The main opposition party, the Orange Democratic Movement, also moved swiftly 

by writing to the UNSC requesting for a non-deferral of the Kenya cases273. This is a clear 

illustration that non-state actors have powers to keep the state in check over the affairs that 

they don’t agree with. However, this doesn’t mean that the state is not the primary player in 

the international system but also that the other non-state actors’ positions matters and have 

to be considered before any action is taken.   

Another fundamental issue in the liberal theory is that the state’s preferences determines 

states behavior. This is a crucial central assumption in the explanation of the state’s action 

during the progression of the cases. The President had pronounced during the presidential 

campaigns that his ICC case was a personal challenge but when he took power the interests 

of the state did not change. The calls to pull-out from the ICC and defer his case and that of 

others remained just like during President Kibaki’s administration. The state did not deal 

with this matter as a personal challenge of the President. The liberal theorists more or less 

expected this.  

Another notable issue in the Kenyan cases deferral has been the role of the AU. AU has 

played a key role in the ICC process and especially on the Kenya situation. It has sought for 
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UNSC’s deferral of Kenyan cases, passed resolutions to bar Kenya from continued 

cooperation with the ICC amongst other actions274. The African states have time and again 

as elaborated in the previous chapters been on the offensive, citing the ICC as biased in the 

process of trying Africans. A majority of the members of the AU apart from Botswana 

agreed to a possible mass pull-out from the ICC although only three countries, Burundi, 

Gambia and South Africa have initiated steps to withdraw from the ICC275. The Kenyan 

President, Uhuru Kenyatta, termed the application of Article 16 by the court as biased 

against the African States and added his voice to an African alternative to the court276. The 

African states argued that they were sovereign and deserved to be treated as such277. 

Liberalists argue that the state is increasing attaining ‘new sovereignty’ where the states are 

performing and engaging at the international level with the adherence of set rules by 

international bodies which they subscribe to278.  

Further, Thomas Franck noted that the key to compliance is ‘the fairness of international 

rules themselves’279 and in agreement with his argument, before the ICC intervened in 

Kenya, the ICC was viewed fairer by a majority of the parliamentarians than the proposed 

local tribunal and that is why they refused to support the Special Tribunal Bill280. Further, 

despite the continued rhetoric on the mass pullout of the African states from the ICC, none 

including Kenya, has taken concrete measures to withdraw from ICC. In fact, even Kenya 

which has been at the forefront of campaigning for withdraw from ICC is now seeking for 

reforms in the ICC instead of withdrawal despite that all its cases before the court have 
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collapsed281. This is in essence means that the states obey the ICC process due to their own 

interests.  

How would it be enforced in hypothetical situation where the indictees and the state refused 

to comply with the request of the prosecutor that they appear in court after the summons? 

This sits well in the legal positivists domain who argue that the way and manner that the 

Rome Statute came into force involved the input of the African States and moreso Kenya. 

Kenya took a key role in the drafting of the Rome statute. A majority of African states who 

now oppose the ICC process also played a pivotal role in drafting the statute and therefore 

giving legitimacy to the court by the mere act of being involved and giving their input during 

its formation. According to the legal positivist, this is enough reason to abide by it. 

According to them, the main reason for Kenyan’s compliance with the state was justified as 

it was involved in the creation of the court and eventually ratifying the statute.  

4.3 Third World Approaches to International Law: A critique on the International 

Criminal Court 

The Third World Approaches to International Law (TWAIL) comes in handy in analysis of 

this study. Makau wa Mutua, one of the key proponents of TWAIL defines TWAIL as a 

dialectic opposition to international law as according to him and other advocates of TWAIL 

referred to as TWAILERS, the application and the design of the international law is an 

instrument for conquest and subordination of non-European people, key amongst them 

Africans282. TWAILERS argue that international law is anti-liberation and anti-freedom and 

thus TWAIL is a response to decolonization and end of imperialism over non-Europeans. 

Essentially, TWAIL is driven by three central pillars; deconstructing uses of international 

law as an instrument of subordinating non-Europeans to Europeans, presenting an 

alternative legal edifice for international governance and using scholarship, politics and 

policy to remove underdevelopment in the third world283. 

In this regard, TWAIL has resonated well with the various arguments brought forthwith 

concerning the ICC’s intervention in Kenya and Africa in general but not without some 
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contradictions. However, the contradictions are answered by what Gathii terms as lack of a 

single authoritative voice or text by TWAILERS284.  

First, TWAILERS support the ICC, but share the same concerns with the AU and other 

African leaders over the considerable powers of the UNSC in the ICC namely deferral, 

referral and enforcement285. The selectivity of application of the UNSC’s powers remains a 

concern especially on how the UNSC has exercised its deferral powers, which is a 

cornerstone of this study. TWAILERS are concerned that the UNSC, which is a political 

body, exercises influence over the ICC, which is supposed to be purely an independent 

judicial body286. The AU and a majority of African leaders have voiced concerns over the 

rejection of both Kenya’s and Sudan’s deferral bids and this has coalesced opposition 

against both the UNSC and the ICC. Lack of deferral especially that of Kenya has led to 

some arguments which are extensively discussed in chapter three of this study that the 

UNSC is biased against African countries and its exercising hegemony through the ICC.  

In this respect, both TWAILERS and the AU group agree that both the UNSC and ICC need 

reforms as the current composition of the UNSC and its control over the UN does not allow 

the principles of sovereign equality of states287.  

Secondly, TWAILERS as expounded by Angie and Chimni support individual 

accountability in addressing internal conflicts and this falls in line with what WAKI 

commission proposed and Kenyans wanted288in order to bring to justice all perpetrators of 

PEV. In fact, the grand coalition cabinet and parliament adopted the Waki report which 

signified support for individual culpability even though the Special Tribunal bill which was 

supposed to ensure Kenya domestically prosecute did not garner adequate support in 

parliament. The bill lacked support due to what some legislators termed as potential bias in 

the local process and therefore preferred the ICC’s intervention. Although this is arguable, 

this thinking is shared by Angie as according to him, TWAIL proponents insists on a 

consistent and objective approach in establishing individual accountability.  
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Third, just like the Kenyan parliamentarians who initially insisted, “Don’t be Vague, let’s 

go to Hague” and therefore landed Kenya into Hague, TWAIL supports the ICC despite its 

weaknesses as according to them, “…ICC represents the efforts of the international 

community as a whole to address these problems and to cover the gaps in international 

humanitarian law pertaining to the responsibility of the individual in internal wars”289. 

However, when the ICC’s intervention became a reality in Kenya, a sizeable number of 

Kenyan political class, including President Kenyatta and his deputy began opposing the ICC 

using one of the major planks of TWAILERS that the international law has created 

supranational institutions that are being used to spread global hegemony of the West. In 

2013, President Kenyatta was of the view that, “…Western powers are the key drivers of 

the ICC process. They have used prosecutions as ruses and bait to pressure Kenyan 

leadership into adopting, or renouncing various positions…”290 In further demonstration of 

how the ICC is Eurocentric and therefore hegemonic as TWAILERS have argued of 

international institutions, Kenyatta quoted the British foreign secretary Robin Cook who 

said at the time, that the ICC was not set up to bring to book Prime Ministers of the United 

Kingdom or Presidents of the United States291. However, inasmuch as Kenya has made 

active attempts to withdrawal from the ICC due to what it terms the court as hegemonic, 

Kenya has reversed on this move and gone back to TWAILERS position that the weaknesses 

in the ICC can be addressed after all292. This perhaps explain key TWAIL crusaders like 

Makau Mutua have consistently supported the ICC’s intervention in Kenya despite that 

TWAIL scholars view such supranational institution and especially the ones that the UNSC 

wields considerable like ICC as hegemonic.  

From the foregoing, it can be deduced that TWAIL as an intellectual movement faults 

international law in its current mode as a situation that represent one side of the world, 

Europe, and fail to recognize the unique aspects of the African and other non-European 

countries.  

The TWAIL notes that there ought to be a counter-hegemonic movement to challenge the 

global hegemony of the west perpetuated through various international institutions293. 
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However, they caution that any counterhegemonic move should be made for the interests of 

the ordinary people in the Third World not just their leaders294. TWAIL therefore calls for 

the democratization of all the international institutions and chief among them the UNSC so 

that all the states can have an equal voice.  

However, Gathii notes that the Third World categorization may be irrelevant in the era of 

globalization as it represents the old divide and rule strategies, concentrating on the 

weaknesses of the states and their differences and magnifying them, leading to more division 

which is taken advantage of by the hegemonic west295. TWAILERS puts so much emphasis 

on the state in such a way Gathii argues that the UN seems to be getting more funding from 

non-state actors who are now shaping its agenda296. Gathii urges caution among the 

TWAILERS as there was the ‘need to guard against the trap of legal nihilism through 

indulging in a general and complete condemnation of contemporary international law’. He 

also notes that TWAILERS tends to provide ‘Imaginative Solutions’ and ‘empty 

gestures’297. 

However, Gathii’s argument faces a challenge as many African states are now calling in 

unison for the development of an African justice system and with the installation of the 

African Court on People’s and Human rights, Africa might soon realize its vision of an 

Afrocentric justice system. Moreover, in a counterhegemonic move against the ICC which 

has been regarded by the AU and its cohorts as a western tool for neocolonialism298, the AU 

established a special court in 2013 which successfully prosecuted the former Chad 

President, Hissene Habre, for committing crimes against humanity299. 

4.4 Enforcement under the ICC 

The issue of enforcement of the decisions by the ICC has been one of the most complex 

issues and in many times it has led to the realists questioning whether international law is 

law at all. Enforcement of the decisions by the ICC over state parties has majorly lacked 
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due to political considerations. This has been demonstrated in various occasion where the 

state has been ordered by the local courts to effect the decisions of the court but have failed 

to do so due to the intra-states relations which might be more important than complying 

with the ICC. Many states have found it hard to enforce the ICC’s decisions, even a 

permanent member of the court like China due to the economic and political considerations 

as well other strategic interests. 

The Bashir Case 

The ICC has issued two warrants of arrest against President Omar Bashir of Sudan for 

charges of genocide, crime against humanity and war crimes. Kenya being a signatory of 

the ICC was therefore under obligation to arrest and hand him over to the court when he 

visited in August 2010 but did not do so. 

This led to the ICC’s Pre-Trial Chamber referring Kenya to the UNSC but no action was 

taken. The government fronted various reasons for inviting Bashir and not arresting him and 

key amongst them was that it had ‘a legitimate and strategic interest in ensuring peace and 

stability in the sub-region and promoting peace, justice and reconciliation in the 

Sudan’300.Apart from being members of the AU, they have trade and economic relations 

and a liberalist would agree that this would be much more important between the two states 

than the ICC itself.  

This brings once again the debate of how international law can be reduced to mere writings 

on paper with no way of effecting it. This gives ground to the liberalist Kantian that the 

states obey these international laws due to the fact that they have a sense of moral obligation 

but are quick to shelve this moral obligation if their interests are threatened301.  

Therefore, there have been calls for the review and reform of article 87 (7) in order to ensure 

the enforcement of the ICC decisions by the UNSC.  

4.5 Conclusion 

This analysis now leads me to conclude that the deferral of the any matter before the ICC is 

not only guided by the legal provisions of the Rome Statute but also geo-political 

considerations and the interplay between states. The non-state actors also play a central role 
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in the deferral process as seen in the Kenyan situation where both local and international 

NGOs, and political parties championed against the government’s efforts to have the cases 

deferred. This is in line with liberal theory where the state is not the only actor in its affairs 

but also other non-state entities which have considerable influence.  

The role of the UNSC in the deferral process is therefore compromised by the politics of the 

day.  

At the enforcement level, the UNSC has failed to take actions against states like Kenya for 

not cooperating with the ICC on the Bashir’s case. The non-cooperation with the ICC by 

states like Kenya and South Africa has forced non-state actors in these countries to resort to 

their domestic courts in order to ensure Bashir is arrested and handed over to the ICC. The 

actions by these non-state actors affirms the liberal theory that the state is not the only actor 

in its affairs. However, the resort to the domestic courts by these non-state actors would be 

unnecessary if the UNSC puts coercive mechanisms to ensure compliance with the ICC’s 

requests or obligations.  
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CHAPTER FIVE 

CONCLUSIONS AND RECOMMENDATIONS  

5.1 Introduction  

This study sought to critically analyze the United Nations Security Council’s powers of 

deferral and enforcement under the Rome statute of the International Criminal Court using 

Kenya as a case study. This was informed by the fact that the UNSC plays a central role in 

the ICC’s fight against impunity and therefore the manner in which it uses these powers or 

fails altogether to exercise them has a direct effect on the effectiveness of the ICC. Most 

specifically, the study was informed by the problem that the manner in which the UNSC’s 

has exercised its deferral powers under article 16 is against the expectations of the drafters 

of the ICC’s statute and that it has failed to take enforcement measures against states that 

have failed to cooperate with the court as envisaged by article 87 (7). Further, Kenya was 

used as a case study as it has provided a unique example of how the UNSC has failed in 

exercising its deferral power impartially and exercising its enforcement power all together. 

In this respect, the study sought to answer the following questions: To what extent has the 

UNSC exercised its power of deferral and enforcement under the Rome Statute? How has 

the relationship between the UNSC and the ICC affected the ICC’s judicial role and the 

fight against impunity? To what extent has the deferrals of cases by the UNSC and exercise 

of its enforcement powers impacted on the image and the capabilities of the ICC? Is there a 

need to institute reforms as pertains the Articles 16 and 88 (7) of the Rome Statute? The 

study has dealt with these matters extensively, analyzing the case of Kenya in the quest to 

provide answers to these research questions.  

Additionally, the study applied a liberal approach which enabled the interrogation of the 

non-state actors as key players in conduct of the international la on states. The study 

concludes that as much as the states are the key player, the role of the non-state actors, 

primarily the civil society as well as the other interest groups cannot be understated. This 

played out in the whole duration of the cases as ably demonstrated in the study. The research 

also looked into the Third World Approaches to International Law (TWAIL) concluding 

that as much as international law has been termed as an imperialist tool, reforms at the 

various supranational institutions like the ICC are necessary as they are sometimes the 

instruments of the last resort due to failure by states to punish impunity Kenya being an 

example.  
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5.2 Conclusion  

The study has therefore analyzed these powers and interrogated how they have been applied 

or failed to be applied using Kenya as the case study and makes the following conclusions: 

Firstly, the UNSC has exercised its deferral powers twice by passing two resolutions 

requesting the ICC to refrain from initiating investigations or prosecutions over the UN 

peacekeepers from states not party to the Rome Statute, for actions or omissions that may 

arise after the adoption of the resolution which may amount to international crimes. Further, 

the UNSC refused to defer the Kenyan cases upon request by both Kenya and the AU. A 

section of the members of the UNSC who did not support Kenya argued that the request 

was not a threat to international peace and security and that it could be addressed by the 

ASP. The failure to defer the Kenyan cases has generated a lot of criticisms against both the 

UNSC and the ICC by the AU and many individual African states and leaders as the UNSC 

has been accused of bias, selectivity and also of abusing its powers under article 16. This is 

especially because the UNSC’s readily deferred two situations which were not before the 

ICC and thus were largely undeserving but failed to defer the Kenyan one which they felt 

had merit. Further, the request heightened calls by the AU for non-cooperation with the ICC, 

which some countries have heeded to and this has escalated to threats by African states of 

mass withdrawal from the ICC.  

Overall, the tension between the UNSC and the ICC on one hand and the AU and its 

members on the other hand has led to accusations that the ICC is a hegemonic tool for the 

permanent members of the ICC and other Western countries. This has affected its credibility 

and effectiveness due to denial of much needed cooperation by many African countries and 

the AU too. This tension has therefore negatively affected the global fight against impunity 

despite weakening the ICC too. 

Secondly, the study concludes that the UNSC has not used its enforcement powers in articles 

87 (5) (b) and (7) to address non-cooperation by Kenya over the Sudanese cases. This lack 

of enforcement extends to other states like South Africa, Chad, Djibouti, China, Libya, 

Democratic Republic of Congo, Rwanda, Indonesia, Nigeria and Malawi which have hosted 

but failed to arrest President Bashir after visiting in their countries. The failure to take any 

enforcement measures has crippled attempts by the ICC to prosecute Bashir since 2009 as 

it has no standing international police to arrest and hand him over to the ICC. Therefore, the 

UNSC has only entrenched impunity on this matter and the situation is quite worrisome 

because the UNSC itself referred the Sudanese situation to the ICC. The situation is grave 
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as even a permanent member of the UNSC like China which did not veto referral of Sudan 

to the ICC has hosted him but failed to hand him over to the ICC. 

Thirdly, the study concludes that there is need for legal reforms in as pertain articles 16 and 

87 (7) of the Rome statute in order to ensure that the UNSC exercises its deferral powers 

impartially and that it enforces cooperation requests from the ICC. 

5.3 Recommendations  

This study has concluded that the UNSC has not excised its mandate of deferral under article 

16 impartially and that it has failed to take enforcement measures against states that have 

failed to cooperate with the ICC thus undermining both the court and the global efforts to 

address impunity. The study therefore recommends: 

a. The UNSC together with the ASP to develop a deferral policy and in particular define 

in the policy the exact meaning of the term, “the interests of international peace and 

security” in the context of deferral under article 16 of the statute. The policy should 

also contain that any request for a deferral should be granted a formal hearing by the 

UNSC and heard within three months of receipt. Further it should provide that the ICC 

should submit an assessment of the status of the victims, witnesses and evidence and 

also how to protect them should a matter be deferred. In addition, the policy should 

provide that the victims will get a form of reparation once a matter is deferred which 

will be increased depending on whether the suspects in a deferred matter are convicted 

once the case continues.  Finally, the policy should state that the UNSC should not 

defer a non-existent situation. 

b. The ASP to amend article 16 of the ICC’s statute to provide a capping on how long a 

matter can be deferred as the current drafting language does not and thus is open to 

abuse and also to make the Bureau of the ASP part of the decision maker in a deferral 

matter as it has equitable geographical representation. 

c. The ASP and the UNSC to form a Working Group with the AU that will address AU’s 

concerns over the matter of deferral. 

d. The amendment of article 87 (7) of the Rome statute in order to expressly provide for 

action by the UNSC against states that fail to cooperate with the ICC. The provision 

should also contain deadlines for the action of which the study proposes three months 

upon receipt of the enforcement request by the ICC. 
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