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ABSTRACT 
 
Many countries can attribute their development to financing through the extractive industry. 

However, there are many risks related to the extraction of natural resources. This research 

reviews the effectiveness of the legal regime as regards transparency and accountability 

initiatives in exploration and extraction of oil, a natural resource, in Kenya. The study examines 

the role of access to information as a key factor in ensuring that there is transparency and 

accountability The study also examines the legal regime, policy and institutional frameworks in 

place and the efficacy of contractual agreements in relation to the exploration and extraction of 

oil deposits and the implication of transparency and accountability initiatives to such contracts 

between the government and other stakeholders in the industry. The study reviews jurisdictions 

that have grappled with issues of extraction of natural resources and the link to corruption, 

poverty and conflict; measures that have been put in place to further avert such concerns.  In this 

regard, the study critiques the current Petroleum (Exploration and Production) Act, Cap 308, 

Laws of Kenya and the proposed Petroleum (Exploration, Development and Production) Bill, 

2015 and Access to Information Act, 2016 with regard to transparency and accountability 

initiatives and suggests reforms in our laws to provide for transparency and accountability
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1. CHAPTER ONE 

1.0 INTRODUCTION 
 

At the height of the oil boom in the 1970’s, a Nigerian military head of state allegedly boasted 

that money was no longer the country’s problem, but how to spend it. This statement, whose 

veracity is shrouded in the realm of conjecture, nonetheless aptly captures the euphoria and 

sense of boundless wealth and power that petrodollars bestowed upon the Nigerian ruling class 

that had won a grueling 30-month civil war in 1970. The Nigerian civil war, which was 

ostensibly fought to preserve the unity of the nation-state, was also partly provoked by the 

struggle between the political elite of the secessionist Biafra (Eastern region) and the rest of 

Nigeria (Northern, Western and Midwestern regions), over the control of the oil resources of the 

Niger Delta.1 

 

1.1 Background to the Problem 
 
The quest for and utilization of natural resources is intertwined with human’s historical, political 

and economic development for as long as records of human history exist. 2  The exponential 

increase in natural resources in the last two centuries has greatly fueled economic and social 

development. Resource-hungry investors have in the recent past descended on Africa, which is 

considerably endowed with vast natural resources and mineral wealth. 3 In fact, the African 

Development Bank forecasts that the continent’s natural resources will contribute more than 

US$30 Billion a year to the revenues of its governments by 2033.4In Kenya, the discovery of oil 

                                                 
1
 Obi, C. I. (2004) Nigeria: The State and the Crisis of Nat ion-build ing in Africa, in, Nation-Building: A key concept 

for peaceful; Conflict Transformat ion, London, Pluto Press, p.111.  
2
 V. Lehmann, (2015) ‘Natural Resources, the Extract ive Industries Transparency Initiative, and Global 

Governance.’ 
3
 EY’s attractiveness survey Africa 2015 Making choices availab le at www.ey.com/Publication/vwLUAssets/EY-

africa-attractiveness -survey-2015-making choices (accessed 15/8/2016).  
4
 “Africa’s mineral wealth: A blessing or a curse?,” African Development Bank Group availab le at www.afdb.org, 

accessed 15/8/2016 
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in the Tertiary Basin and gas in one of the offshore wells of Lamu Basin indicate the existence of 

viable quantities of oil and gas and the country’s potential of becoming an oil and gas producing 

nation.5Further, the discovery of oil in Turkana County has thrust to the fore the debate on the 

role of the oil and extractive sector in the country’s socio-economic development.6 

 

Exploitation, extraction, and development of natural resources did not escape the framers of the 

Constitution of Kenya, 2010. The Constitution vests in the Kenyan people an array of rights with 

regard to resources within its territory. Article 10 makes provision for national principles and 

values of governance that bind all State organs, State officers and all persons whenever any of 

them applies or interprets the Constitution, enacts, applies or interprets any law, or makes or 

implements public policy decisions.7 Further, the national values and principles of governance 

include inter alia good governance, integrity, transparency and accountability. 8 With regard to 

mineral resources, the Constitution ordains that not only do they constitute public land;9 they are 

to be held by the national government in trust for the people of Kenya and to be administered on 

their behalf by the National Land Commission.10 The State is therefore under an obligation to 

ensure that it utilizes such natural resources for the benefit of the people of Kenya.  

 

The thread of transparency and accountability runs through Constitution. In fact, to ensure that it 

is entrenched in dealings of the State that have an impact on the people, the Constitution 

provides for the right to access information.11 Assertions of a right to freedom of information are 

usually based on the notion that people are entitled to have access to information in the 

possession of the state that impact on them.12 This includes information that is specifically about 

the requester and, more generally, the information the state uses to make decisions affecting the 

requester.13 Access to information ensures that the people are able to hold the government 

accountable in its dealings. Accordingly, Article 35 of the Constitution provides that every 

                                                 
5
 Kenya Vision 2030, Second Medium Term Plan, 2013-2017.  

6
 Report of the East African Public Interest Environmental Law and Lit igation Workshop & Seminar held at the 

Heron Port ico Hotel, Nairobi.  http://www.ilegkenya.org/ (accessed on 23/6/2016) 
7
 Article 10 (1) of the Constitution 

8
 Article  10 (2) (c) of the Constitution 

9
 Article 62 (1) (f) of the Constitution 

10
 Article 62 (3) of the Constitution  

11
 Article 35 of the Constitution 

12
I. Currie , J. de Waal, (2005)  ‘The Bill of Rights Handbook’, 5

th
 Edit ion 

13
 Ibid  

http://www.ilegkenya.org/%20(accessed


3 

 

person has the right of access to information held by the State; and information held by another 

person and required for the exercise or protection of any right or fundamental freedom. 14  The 

State is also required to publish and publicise any important information affect ing the nation.15 

 

Natural resources are non renewable resources. They are determinate. Exploitation and 

utilization should therefore be undertaken in a way that creates durable and sustainable social 

and economic capacity for the country.16 The potential of natural resource benefits to a country 

are immense to wit creation of employment, revenue generation, infrastructure development 

amongst others which would in turn transform the social outlook of a country. Mineral resources 

and revenues accruing there from also pose challenges of windfall revenue phenomenon and the 

paradox of plenty, if not well managed.17 

 

These challenges have been elevated by the culture of corruption that is deep seeded in many 

African countries. Kenya, unfortunately, is one such country. Corruption, mismanagement of 

public resources and impunity continues to plague the country. It is this deep rooted culture that 

has seen the country ranking lowly in the Transparency International Corruption Index. 18 With 

the discovery of oil of commercial viability, this may be a disaster in the making. More so, given 

that the country does not have an adequate legal framework in the extraction of oil, gas and other 

minerals that would effectively avert some of the concerns such as corruption that the country 

has and continues to grapple with.  Apart from fears of corruption, concerns have also emerged 

as to Kenya’s preparedness with oil discovery.19 It is widely acknowledged that the country is ill-

prepared to deal with the complexities of petroleum revenue management and its potentially 

devastating impact on the economy including inflation and community expectations. 20 

 

                                                 
14

 Article 35 (1) of the Constitution 
15

 Article 35 (3) of the Constitution 
16

National Oil and Gad Policy for Uganda, 2008, Min istry of Energy and Mineral Development  
17

 Ibid. 
18

 Kenya was ranked no. 139 in the Transparency International Corruption perceptions Index 2015  available at 

www.transparency .org/cpi2015 (accessed on 15/8/2016)  
19

 Oil News Kenya, ‘Kenya’s Civil Society calls for transparency, efficiency in o il and gas’, July 31, 2014 available 

at www.o ilnewskenya.com/kenya-civ l-society-calls-for-t ransparency-efficienty-in-o il-and-gas  (accessed 5 July 

2016).  
20

  Ibid. 

http://www.oilnewskenya.com/kenya-civl-society-calls-for-transparency-efficienty-in-oil-and-gas
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While exploitation of mineral resources can be of great benefit to a nation’s economy as 

exhibited by countries like Norway, Canada, Australia, Botswana and Chile, conversely, 

extraction of mineral resources has  been a curse for a number of resource-rich countries. Further 

to the resource curse, other countries have exhibited the ‘Dutch disease’. 21 Some countries rate of 

development has been slower than those countries without substantial natural resources. In such 

countries, the gap between the promise of petroleum and the perversity of its economic 

performance in recent times is enormous.22 As observed by Garry and Karl, countries dependent 

on oil as their leading export have performed worse than other developing countries on a variety 

of economic indicators; they have performed worse than they should have, given their revenue 

streams; and poverty within their borders has been exacerbated rather than alleviated over the 

past two decades.23 Even more worrisome, the gap between the expectations created by oil riches 

and the reality produced is a dangerous formula for disorder and war. 24 Countries that depend 

upon oil exports over time are among the most economically troubled, the most authoritarian, 

and the most conflict-ridden states in the world today.25  Indeed, the exploitation of natural 

resources has often been associated with economic mismanagement, growing inequality, political 

instability, and conflict.26 Countries whose economies depended on other industries such as 

agriculture and the manufacturing industry have also fallen prey to the Dutch disease as a result 

of the discovery of oil. In fact, in countries where the resource curse and the Dutch disease have 

not yet occurred should be careful to avoid this phenomenon.  

 

In Nigeria, for example, the discovery of oil in 1956 and subsequent extraction since 1958 has 

resulted in the term ‘resource curse’. The Natural Resource Governance Institute 27 refers to the 

resource curse also known as the paradox of plenty as, ‘the failure of many resource-rich 

                                                 
21

 The Dutch disease is a term that was coined in 1977 by the Economist (The Dutch Disease’, THE ECONOMIST 

(26 November 1977), pp. 82-3 to describe the decline of the manufacturing sector in the Netherlands after the 

discovery of a large natural gas field in 1959, cu lminating in the world’s biggest public private -partnership N.V. 

Nederlandse Gasunie between Esso (now Exxon Mobil), Shell and the Dutch government in 1 963. To state it in a 

very simplistic form, the term suggests there is an apparent relationship between the exploitation of natural resources 

and a decline in the manufacturing, agricu ltural and other sectors of an economy.  
22

 I. Garry, T.L. Karl, (2003)  “Bottom of the Barrel: Africa’s Oil Boom and the Poor.” Catholic Relief Serv ices  
23

 Ibid. 
24

 Ibid. 
25

 Ibid.  
26

 H. Clerk: ‘Avoiding the resource curse: Managing extractive industries for Human Development’. Keynote 

Speech. (http://www.undp.org/content/undp) Accessed on 23/6/2016 
27

 See www.resourcegovernance.org/about-us 

http://www.undp.org/content/undp
http://www.resourcegovernance.org/about-us
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countries to benefit fully from their natural resource wealth, and for governments in these 

countries to respond effectively to public welfare needs. While one might expect to see better 

development outcomes after countries discover natural resources, resource-rich countries tend 

to have higher rates of conflict and authoritarianism, and lower rates of economic stability and 

economic growth, compared to their non-resource-rich neighbors.’28 In fact, Nigeria is often 

portrayed as the poster child for countries experiencing the resource curse phenomenon.29 

Further, it is urged that the centrality of oil in national politics, against the backdrop of pre-oil 

politics, facilitated the full manifestation of the resource curse 30 thus transforming the state into 

an effective tool for corruption.31 Nigeria has also been characterized by military coups and 

counter coups that have dominated her between 1960 and 1999, well over 30 years. 32 

 

In Kenya, apart from corruption, the discovery of oil has brought forth other concerns which 

include; weak legal and regulatory framework- inherent weaknesses in the Petroleum 

Exploration and Production Act Cap 308 and Model Production Sharing Contract (PSC) 

including the lack of provision for: Compensation regime; Licensing Rounds; Community 

awareness and participation; Windfall profits; Gas Sharing terms; Corporate Social 

Responsibility Requirements; Mechanism for working out government share out of monetary 

gains from transfer of a PSC; Defined Criteria for evaluation of terms provided in PSC 

applications for prudence and competitive bidding of blocks and environmental protection, 

conservation and management.33This is further compounded by the fact that the legal and 

regulatory framework in the petroleum sector is not aligned to the provisions, spirit and 

aspirations of the Constitution. Further to providing for transparency and accountability and 

access to information, the Constitution also attempts to protect natural resources in the country 

against misuse and corrupt dealings by requiring certain transactions to be ratified by Parliament 

if; it involves the grant of a right or concession by or on behalf of any person, including the 

                                                 
28

 Natural Resource Governance Institute, ‘The Resource Curse’, NRGI Reader, March 2015 available at 

www.resourcegovrenance.org/sites/default/files/nrgi_Resource-Curse.pdf (accessed on 15/8/2016) 
29

 Owafiokun Idemudia: The resource curse and the decentralization of o il revenue; the case of Nigeria, International 

Development and African Studies, York University, Toronto, Canada M3J 1P3.  
30

 Supra n. 1 
31

 Ibid. 
32

 Ibid. 
33

 Kenya Vision 2030, Second Medium Term Plan, 2013-2017, page 67 and 68. 

http://www.resourcegovrenance.org/sites/default/files/nrgi_Resource-Curse.pdf
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national government to another person for the exploitation of any natural resource of Kenya, and 

entered into on or after the effective date.34 

Having set out as above, the purpose of this research is therefore to, examine the legal 

framework in place and its ineffective application in Kenya and propose legal solutions and 

modification of that law by inclusion of provisions underpinned by the Constitution for purposes 

of enabling transparency and accountability in the exploitation and extraction of oil and in a bid 

to avert the resource curse. The study also examines access to information and contract 

transparency as key attributes in enabling transparency and accountability as a way of averting 

the resource curse. The study is further informed by other jurisdictions that have and continue to 

grapple with the issue of transparency and accountability in the extractive industry.  Important to 

note, is that, issues of resource extraction, corruption, poverty and conflict are closely 

interlinked. Further to this and also of major concern as will be discussed, is that communities 

living around areas where there have been discovery of oil, gas and other minerals with 

commercial viability, have been plagued with volatile economic growth, violent civil conflicts 

and environmental degradation. Where there are regional/county governments, the national 

government has benefitted to the exclusion of the regional/county government. Corruption and 

mismanagement of revenues generated from the extractive industry has been strife.  

1.2 Statement of the Problem 
 

International experience points to challenges which are often faced by resource rich developing 

countries in translating mineral wealth into peace and prosperity. Much has been written about 

the “resource curse”. In Africa, the difficulties posed by oil wealth were well captured by 

Agustin Carstens, the then Deputy Managing Director of the  IMF in remarks directed at African 

countries where he stated thatthe experience of some developing countries in the management of 

oil wealth offer dramatic illustration of the problems that could be posed by resource riches. He 

also stated that oil exploration generates very large and sudden revenue inflows and as such, this 

change alone creates significant challenges for developing countries not least because their 

administrative systems are often not well-equipped to handle such flows. Throw in uncertainty 

                                                 
34

 K. Muigua, D. Wamukoya & F. Kariuki, (2015) ‘Natural Resources and Environmental Justice in Kenya, 

(Glenwood Publishers Limited), p.16.  
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associated with volatile oil prices, and you have an added layer of complexity that further strains 

an already overburdened system. Further, he observed that such circumstances present a 

challenge to the most able policymaker in how to handle the new-found wealth, and at worst, 

they present prime opportunities for outright corruption.35 

Carstens further remarked that, access to reliable information allows elected representatives and 

the general public to participate in developing economic growth strategies based on the 

extraction of those resources. In Africa, developing countries that become reliant on oil and 

minerals can see a deepening of a range of political, economic and social challenges. 36 

 

Apart from the resource curse, the discovery of oil, espec ially of commercial viability creates a 

fallacy that a country’s economy will thrive based on oil alone. It is this illusion that further 

precipitates abandoning industries that were once a driving force of an economy. The so-called 

‘Dutch disease’ 37 which is common in African economies, should be tackled or, where it has not 

yet occurred or set in a particular economy, avoided.  Thus, in addition to aiming to maximize 

their share of the resources exploited, African economies must learn to better manage their 

takings. The Model adopted by Chad (in its Petroleum Management Law 1999), which was 

dictated by the World Bank as part of conditions for loans granted to Chad to make its petroleum 

production realisable, is something to consider.38 Thus, whereas a country can fall under the prey 

of the resource curse, it could very well fall under the clutches  of the Dutch disease.  

 

Under the Kenya Vision 2030- Second Medium Term Plan, 2013-2017, it is acknowledged that 

there are inherent weak legal and regulatory frameworks in the oil and gas sector.39 There are no 

                                                 
35

 Remarks by Agustin Carstens, the then Deputy Managing Director of the IMF at the Regional Workshop on 

Transparency and Accountability in Resource Management in CEMAC Countries, Equatorial Guinea, Jan. 2005, 

available at 

http://iipdigital.usembassy.gov/st/english/texttrans/2005/02/20050201154926saikceinawz0.5425684.html# ixzz4HZv

fMdyD 
36

 Oil and Gas Laws in Uganda: A Legislators’ Guide, Oil Discussion Paper No. 1,May 2011.  
37

 Supra, note 22 
38

 See Karin Alexander and Stephan Gilbert, Oil and Governance Report: A Case Study of Chad, Angola, Gabon 

and Sao Tome e’ Principe, IDASA (March 2008), http://eitransparecny.org/node/795; Ian Gary and N. Reisch. 

Chad’s Oil: Miracle or Mirage? Following the money in Africa’s Newest Petro- State, Catholic ReliefServices 

Report (2005), availab le at http://www.justiceinit iative.org/db/resource2?res_id=102693. It must be noted that while 

the elements of the original regime have been successful, the Chadian government has amended various aspects to 

increase its take and re-arrange usage of the funds.  
39

 Ibid  

http://iipdigital.usembassy.gov/st/english/texttrans/2005/02/20050201154926saikceinawz0.5425684.html#ixzz4HZvfMdyD
http://iipdigital.usembassy.gov/st/english/texttrans/2005/02/20050201154926saikceinawz0.5425684.html#ixzz4HZvfMdyD
http://eitransparecny.org/node/795
http://www.justiceinitiative.org/db/resource2?res_id=102693
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clear legal provisions to ensure transparency and accountability in the extractive industry, yet the 

Constitution makes an array of provisions calling for transparency and accountability in 

government dealings. This is further compounded by Constitutional provisions as to access to 

information. This means that, the public is entitled to access to information that pertains to all 

government dealings, especially where it is of public interest.  With the discovery of viable 

quantities of mineral resources and the economic implications of such discovery, it is feared that 

the culture of corruption embedded in our society will continue to thrive. Lack of clear legal 

guidelines on how to deal with exploration, production and revenue from the exploration and 

extraction of oil is thus a major concern.  

1.3 Justification of the Study 

It is acknowledged that, although the Constitution makes provision for transparency and 

accountability in its dealings, it is necessary to review and align the energy and petroleum sector 

policy, legal and regulatory framework with the provisions, spirit and aspiration of the 

Constitution.40 This study is also justified on the basis that, although there exists literature on 

transparency and accountability of revenues from oil exploration and development and the 

intertwined issues of corruption, poverty and conflict, there are no legal mechanisms to avert the 

problem. This paper therefore seeks to address these issues and what legal mechanisms can be 

put in place.  

1.4 Theoretical  Framework 
 

The construct of ‘social contract’ has been used to present various and indeed conflicting 

political ideals. Thomas Hobbes used it in support of absolutism while John Locke in support of 

limited constitutionalism. To Locke, government’s only function was to preserve and protect the 

natural rights which men had ‘in the state of nature’; it had to be assumed that men in the state of 

nature had voluntarily consented to the establishment of the State by a ‘social contrac t’; it was 

this which gave legitimacy to laws and the State, and once the ruler neglected to do his job 

properly it was right and justifiable for the people to overthrow him by revolution. 41  However, 

this study is based on the social contract as advocated by Jean Jacques Rousseau. 

 

                                                 
40
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1.4.1 Key Features of the Social Contract 
 

The social contract approach to natural law culminated in the writings of Rousseau (1712-1778). 

To Rousseau, the social contract is a mystical construct by which the individual merges into the 

community and becomes part of the “general will”. 42 The people, in an ideal situation should 

govern themselves. However, Rousseau acknowledged that, ‘it is unimaginable that the people 

should remain continually assembled to devote their time to public affairs.43 He postulates that 

Law is a reflection of the general will of a people. Thus, a government only exercises the will of 

the people and it is on this basis that it can be tolerated. On the other hand, in language 

reminiscent of twentieth-century totalitarianism, Rousseau insists that whoever refuses to obey 

the general will shall be compelled to do so by the whole body: “he will be forced to be free”.44 

Whereas this appears to be contradictory, according to Rousseau, it is not. Essentially, what he is 

saying is that disobedience is only morally illegitimate because it constitutes a failure to 

discharge a moral obligation a citizen incurred when acting as a citizen. 45  Rousseau is, however, 

refusing to draw a distinction between law and morality: the general will is the “moral will” of 

each citizen.46 

 

Rousseau espoused that ‘every law the people has not ratified in person is null and void- is, in 

fact, not a law.’47 He thus espoused that direct citizen participation is a necessary condition of 

establishing the moral basis of obedience to law. Rousseau is a paradox: ‘the supreme prophet 

and theorist of modern democracy’48  and yet the beginning of the road totalitarianism. D’ 

Entréves is surely right when he remarks that Rousseau’s definition of democracy ‘thus appears 

as a landmark as well as a warning.49  It provides the strongest argument in favour of democracy, 

indicating that the cleavage between legal and moral obligation can be overcome, in as much as 

that principle will ensure that the laws express a prevailing moral conviction. But it also indicates 
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45
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the dangers that lie at hand. Rousseau’s ‘general will’, which is always right, is the prototype of 

the modern tyrant.50 

 

1.4.2 Critique/ Shortcomings Rousseau’s Theory 

 
Rousseau’s social contract labours under the difficulty of proving superiority both of the organic 

community and of natural rights of man.51 Essentially his argument is that freedom and equality 

of men were the basis of their happiness, existent in primitive communities and lost in modern 

civilization. Further, the theory has been criticized in supposing that people in the earliest stages 

of civilization, without the previous experience in government, should deliberately agree to form 

a political organization. Even as a rational attempt to explain the nature o f the state asa source of 

governing authority, the theory is faulty. A contract is a voluntary relation which individuals may 

enter into or not, as they choose.52 The relation of the individual to the state, however, is not a 

voluntary one, since man is born into the state and cannot avoid his obligations or withdraw from 

its control. Thus, the furtherance of the original contract could have no legal force. This is 

because; a contract implies the previous existence of a legal authority which can enforce it. Since 

no political organization existed to define or enforce contractual rights, the original agreement by 

which the state was formed would not be legally binding and all rights based upon it would be 

without legal basis.53 

1.4.3 Why this theory 
 
Firstly, the social contract laid down the fundamental truth that obedience rested upon the 

consent of the governed and that the sovereign had no right to act arbitrarily. In working out this 

truth, the social contract theory served as the basis for modern democracy. It stressed the 

importance of the individual and the fact that ultimate political authority lies, at least potentially, 

in the people.54 

 

The second feature is of the sovereign. Rousseau contrives to justify the people’s sovereignty, 

the “volonté généralé”   on the one hand and the original and inalienable freedom and equality of 

                                                 
50
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all men on the other.55 Only the recognition by the individual of the rights of the community can 

give legal force to undertakings entered into between citizens, which, otherwise, would become 

absurd, tyrannical, and exposed to vast abuses.56 

This paper therefore seeks to look at the general will of the people of Kenya as contained in the 

Constitution, 2010. The people of Kenya spoke in stating that, in all the dealings by the State, the 

dictates of good governance have to be adhered to. To this end, it is required of all state officers 

to exhibit transparency and accountability. Any law that this therefore enacted stems from the 

will of the people. Further to this, the people of Kenya decreed that all mineral and mineral oil 

belongs to the people of Kenya and it is to vest in and held in trust for the people of Kenya. 57 

In looking at how the law on transparency and accountability has emerged and evolved, this 

paper will be looking at how institutions have emerged to champion transparency and 

accountability. Further, the paper will look at the Extractive Industry Transpare ncy Initiatives. 

Global reasons for its emergence and the background that informed this initiative. As discovery 

of natural recourses continues, States will have to develop ways to deal with the society’s 

expectations and how these resources will be used to their benefit and in accordance with their 

general will. 

Kenya has had to deal with corruption and mismanagement of tax payers’ money running into 

billions of shillings. The society acknowledges that corruption in government is a major concern 

and with the discovery of oil, the society will have to grapple with this new found fortune and 

the impact it will have on the economy. Further, Kenya has to learn from countries that have had 

this resource but have not been able to turn the fortunes of its citizens.  The public needs to 

demand for transparency and accountability in such dealings such that every citizen is in the 

know. This is also informed by the fact that, minerals and mineral oils vest in the people of 

Kenya.58 
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1.5 Literature Review 

The Constitution of Kenya, 2010, dedicates a whole chapter on land and environment, spelling 

out the general obligations of the State and individual persons towards the management of 

natural resources.59 Under Article 10, sustainable development is one of the national values and 

principles of governance which binds all state organs, state officers, public officers and all 

persons whenever any one of them; applies or interprets the Constitution; enacts, applies or 

interprets any law; or makes or implements public policy decis ions.60 By extension, these values 

and principles apply in equal measure to natural resource management. 61 Sustainable 

development can only be achieved through sustainable utilization of the available natural 

resources.62 To ensure that this is achieved, the Constitution enjoins the State to ensure that there 

is sustainable exploitation, utilization, management and conservation of the environment and 

natural resources, and ensure the equitable sharing of the accruing benefits. 63  The Constitution 

further envisages that principles of governance shall be upheld in this regard and in particular, 

that there shall be transparency and accountability in any dealings that involve natural 

resources.64 

Black’s Law Dictionary65 defines transparency as: openness; clarity; lack of guile and attempts 

to hide damaging information. The word is used of financial disclosures, organizational policies 

and practices, lawmaking, and other activities where organizations interact with the public.66 

Concise Oxford English Dictionary67 on the other hand defines accountable as: (often 

accountable to/for) required or expected to justify actions or decisions.  

Accountability and transparency are related principles which form the cornerstone of good 

governance and together ensure that governments (and public officials) are subjected to some 
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form of control and/or oversight.68 Accountability in the context of good governance simply 

refers to an available framework to subject actions and decisions of public officials to oversight. 

The broad aim of such oversight is to ensure that government initiatives meet their planned 

objectives, respond to the needs of the citizenry and contribute to better governance and the 

reduction of poverty.69 

 

Transparency on the other hand gives a clear picture and accessible rules that make government 

officials and agencies accountable to the country’s citizens and also enables the citizens to 

interact with the government with a certain level of predictability and stability. 70 In other words, 

transparency may be described somewhat as an ‘extension’ of accountability wherein the 

responsibility to be ‘open’ extends beyond the citizens of the country in question to include the 

international community.71 The lack of accountability and transparency in governance breeds 

corruption, which is the hallmark of ‘bad’ governance and is capable of destabilizing the 

structures that exist to promote good governance.72 

To this end, transparency makes markets work more efficiently; enhances trust and cooperation; 

strengthens institutions; reduces corruption and mismanagement; enables people to hold others 

accountable for their actions; and increases the legitimacy of decisions and institutions.73 

Hautler74  states that, the global promotion of transparency for the extractive sector-oil, gas and 

mining has become widely accepted as an appropriate solution to weak governance in resource-

rich developing nations.  She further argues that if firms disclose publicly payments to 

governments, citizens will be able to hold governments and firms accountable. This, she states 

will improve management in natural resources, reduce corruption, and mitigate conflict.  
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Fenster75on the other hand argues that, transparency theory’s flaws result from a simplistic model 

of linear communication that assumes that information, once set free from the state that creates 

it, will produce an informed, engaged public that will hold officials accountable. Transparency 

institutionalises public discourse and provides a credible reflection of the situation at hand, 

acting as a sieve in separating credible information from specious claims thereby focusing on 

facts, bringing compliance on the part of actors with their own internalized norms and facilitating 

self reflection by exposing actors to their own behavior. 76 

As earlier stated, the Constitution now requires transparency and accountability is all dealings by 

the State. This is further compounded by the fact that, the general public has not been able to 

access information on dealings by the State. It is to be acknowledged that, much as the 

Constitution advocates for transparency and accountability, the biggest hindrance to such 

transparency and accountability in Kenya is corruption and/or corrupt practices. Further to this is 

the lack of access to reliable information that allows the general public to have meaningful 

participation and engagement in issues of governance.  Kenya ranks 136 out of 177 countries on 

Transparency International’s Corruption Perception Index. 77 In jurisdictions that have oil as a 

resource, studies have shown that corruption has contributed to conflict and poverty. Shelley 

argues that78 where the economy is dominated by a sector that generates rent, politics is 

dominated by the competition for rent, and where institutions of government are not well 

established they are liable to be wholly suborned by the interests of those who take control of 

them. Therefore, it is important to acknowledge that, terms such as competition for rent is used 

as a coat when the same is outwardly, corruption.79  Black’s Law Dictionary80 defines rent-

seeking aseconomic behavior motivated by an incentive to overproduce goods that will yield a 

return greater than the cost of production. This term is often used in the field of law and 

economics.81 
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As alluded to earlier, oil in Nigeria has transformed the state into an effective tool for corruption. 

Corruption can and is attributed to weak governance structures. Alao, 82 observes that a consensus 

seems to exist that suggests that it is not just the presence of natural resources that leads to the 

resource curse; but it is the governance structures and institutions around the extraction, 

processing and management of the general revenues that determine whether natural resources 

will be a blessing or a curse. Thus, a critical factor linking natural resources and negative 

political and economic outcomes is the interaction between institutions and resources. Strong 

institutions deter rent-seeking, political patronage and allow public sector accountability which 

helps mitigate the negative effects of the resource curse.   

Of import is that, corruption and lack of transparency are perceived as political risks for foreign 

corporations as there are increased transactional costs, unpredictability in the business 

environment resulting in determent of foreign investment, reducing economic development and 

resources revenue.83 

Another factor that is caused by lack of transparency is conflict. K. Muigua, et al.,84 states that, 

conflicts are an inescapable part of societal interaction since the inception of human settlement. 

However, if not well taken care of and resolved early, conflicts can degenerate to pose a threat to 

national security, peace and stability, which are the basic parameters to measure the development 

of a nation. Further, conflicts and disputes are inevitable in the use, access and management of 

natural resources due to the differing needs and values of various persons and/or groups of 

persons in society in the wake of dwindling resources.85 

Shelley86, argues that, the coincidence of oil and natural gas with civil conflict is intuitively 

obvious-Sudan, Angola, Yemen, Iraq, Colombia, Burma/Myanmar, Indonesia, Nigeria, Algeria, 

Congo-Brazzaville quickly come to mind.87 Idemudia88 explains that conflict in the Niger Delta 
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area where oil is extracted has increased both in intensity and scale. Further, incidences of oil 

bunkering, kidnapping and ransom demand, electoral violence, and inter/intra community 

violence occur almost on a daily basis.89 In Kenya, the extraction of natural resources has in 

some instances triggered or fueled violent conflict in some regions. 90 

Conflict has however not been totally linked to starting oil conflicts. But it has   provided a basis 

for ongoing conflict before oil discovery. Shelley argues that, in some cases oil and gas may not 

be significant factors in the commencement of hostilities but may rather, legitimize existing 

conflicts or provide new justifications for their continuance. The writer also argues that Sudan is 

a case in point. She states that oil was not an original cause of Sudan’s civil war, a conflict that 

dates back almost 50 years, but it is one of the reasons why it resumed in 1983 and has led to an 

escalation in fighting as the reserves, and the land above them have become increasingly 

important to the government of Sudan. The oil fields are currently the only region of the country 

in which there is significant conflict.  

With further regard to Sudan, Flint91 states that until oil was discovered, Western Upper Nile was 

considered of little strategic importance. It was regularly affected by flooding and drought and its 

swampy terrain restricted conventional warfare. But with the discovery of oil in 1998, in areas 

accessible to the Northern government its forces began ‘cleaning’ territory inhabited by 

Southerners as a prelude to constructing roads that had a dual purpose: to open the way for oil 

exploration and to facilitate military advances. 92 

As regards poverty, Shelley93 argues that what income distribution data is available for oil 

production suggests that income from oil has failed to filter down the social scale and lift the 

poor out of impoverishment. 

The Petroleum (Exploration and Production) Act94 does not make any provision for transparency 

and accountability initiatives with regard to oil extraction. This research will argue that lack of 
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legal and institutional framework on transparency and accountability in oil extraction and 

exploration agreements is fatal especially for purpose of accounting for revenues generated from 

the exploration and extraction of oil and the link to economic development.  Revenue sharing 

contracts, concessions, rights conferred pursuant to law such as licences and permits, all 

encapsulating investment treaties95 have to be made public. This can only be achieved by making 

public all information pertaining to the oil industry and further ensuring that there is contract 

transparency as regards oil extraction and exploration.  

Internationally, and as a step in the right direction, there is the establishment of The Extractive 

Industries Transparency Initiative (EITI), which is an international standard for openness around 

the management of revenues from natural resources. 96 This initiative is for purposes of 

improving accountability and public trust for revenues paid and received for a country’s oil, gas 

and mineral resources.97 Under the initiative, companies are required to publish what they pay 

for in oil, gas, quarrying and mining. Governments are also asked to disclose what they receive 

from oil, gas, quarrying and mining.98 The figures are then audited by an independent 

administrator and published along with contextual information in the EITI report. 99 In order to 

show commitment, there are countries that have enacted legislation in order to enhance 

transparency in the extraction of natural resources.  

Nigeria is one of the countries that have shown commitment in ensuring that there is 

transparency and accountability in the extractive industry. In fact, it has enacted the Nigeria 

Extractive Industries Transparency Initiative (NEITI). 100 The NEITI Act, 2007 which is a 

relatively novel kind of legislation in the history of Nigeria is a major component of the ongoing 

anti-corruption reform in Nigeria.101 The NEITI Act, 2007 provides for the establishment of 

Nigeria Extractive Industry Transparency Initiative (NEITI). This agency is tasked with the 

responsibility of developing a framework for the promotion of transparency and accountability in 
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the reporting and disclosure of revenue due/paid to the federal government by the extractive 

industries operating in the country among other things. 102 However, Nigeria, which relies 

extensively on oil revenues to finance its budget, is unsure of the quantity of oil that is exploited 

within the country despite its recent commitments to promote transparency in the oil sector and 

the adoption of the Extractive Industries Transparency Initiative (EITI). 103Thus, Nigeria stands 

out as a country that has suffered the recourse curse and yet, despite her commitment to ensure 

transparency and accountability in the oil sector, continues to grapple with the negative effects of 

oil.  

 

Norway, as will be discussed in the ensuing chapters is one of the richest countries in the world. 

This is attributed to its resource wealth. Norway provides a good example of a country that has 

managed its petroleum resources even though it does not have laws for the promotion of 

transparency and accountability. The country has been able to  achieve this through its strong 

institutions. The government has promoted transparency in oil, gas and mining revenues and has 

even participated in the Extractive Industries Transparency Initiative (EITI). The EITI criterion 

as will be discussed has also been promoted.  

Stevens and Dietsche104 argue that, institutions could serve as a device that connects the 

otherwise negative linkage between natural resource wealth and poor outcomes.  The writers also 

observe that, countries where institutions are good, po liticians are less able to use patronage to 

influence election outcomes. Where institutions are bad, perverse political incentives will 

dominate and these will have a negative impact on income. The writers also state that equally 

straightforward is the policy recommendation. Thus, they urge that countries should improve on 

the quality of their institutions to undermine the negative political-economic impact that natural 

resources will otherwise have.  

While looking at all the institutions that should be put into place, it is important to note, in oil 

extraction while the other actors are equally important, the Government is obviously enough, the 
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most complex actor. Mommer105 observes that the government’s special involvement derives 

from the fact that, on the one hand it holds the eminent domain rights of the state, but on the 

other hand, it has to take into account all the interests at stake; it has to make sure that the 

specific governance structure actually delivers the goods at an acceptable price and fits into the 

general governance of the country. By seeking a clear law on transparency, it underscores the 

importance attached to this issue in other jurisdictions in order to make it more effective. Harford 

and Klein argue that strong political will and strong institutions should be adequate to ensure that 

the economies of resource revenues are properly managed. 106 In essence, it may be argued that it 

is the quality of (good governance) institutions that determines whether the impacts of resource 

revenues will be positive or negative.107 

As a development in the right direction, the Petroleum (Exploration, Development and 

Production) Bill, 2015 has been published.108. With regard to transparency, the Bill is deficient. 

Although is proposes for Transparency under Part X, the Bill does not make provision for the 

establishment of an institution to ensure transparency and accountability. The Bill presupposes 

that the Cabinet Secretary shall develop a framework for reporting, transparency and 

accountability in the upstream sector. It does not make provision of inclusion of stakeholders in 

the transparency and accountability framework. Further, it does not give a timeframe within 

which the Cabinet Secretary will ensure that there is compliance. The Bill also makes reference 

to a framework. I do opine that the issue of transparency and accountability ought to be 

institutionalized with an independent body in charge. The reporting channels envisaged are not 

clear and thus, there are no clear mechanisms as to how it will achieve the right to access 

information with regard to oil extraction and development. This in my opinion is very important 

as this research will show if we truly are to embody transparency in oil extraction in Kenya. 
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Further, as stated by Odote109, the solution for Kenya is to develop robust laws and policies, and 

credible institutions.110 

As stated above, there is already a robust constitutional dispensation which can enable the 

country realize the benefits from oil and its mineral wealth.111Further to this, and as an 

alternative to legislation, there is need to entrench strong institutions that will be tasked with 

solely ensuring the promotion of transparency and accountability in oil exploration and 

extraction. Further, while it is acknowledged that there are various aspects in oil exploration and 

extraction such as fiscal aspects, local content compliance and environment, health and safety  

concerns, this paper deals with laws and the regulatory framework in oil and contract 

transparency in line with constitutional dictates of transparency and accountability.  

All in all, the bill as well as other legislation does not effectively address the deficiencies in our 

legal regime in transparency and accountability in oil extraction and exploration. There are also 

no institutions that can be an alternative to legislation. The research will propose inclusion of 

various stakeholders in the framework for reporting transparency in line with the international 

guidelines set by the Extractive Industries Transparency Initiative (EITI). 

1.6 Statement of Objectives 

The objective of this research paper is to critically discuss oil extraction and exploration  and the 

need for transparency and accountability initiatives to avert issues of corruption, conflict and 

poverty especially in developing countries and in particular Kenya.    

1.7 Research Questions 

1. To what extent does the current legal framework as regards o il extraction and exploration 

make provision for transparency and accountability? 

2. To what extent does the current legal framework align with provisions, spirit and aspirations 

of the Constitution as regards transparency and accountability and access to information? 

3. To what extent does the current legal, policy and institutional framework make provision for 

contract transparency? 
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4. To what extent will the weaknesses in the current legal framework address society concerns 

as regards oil extraction and exploration? 

5. To what extent will the transparency and accountability initiatives in oil extraction and 

exploration avert concerns such as corruption, conflict and poverty?  

1.8 Hypothesis 

Transparency and accountability in oil extraction and exploration in Kenya is lacking and may 

undermine efforts to ensure that the country effectively benefits from this resource. Further, 

transparency and accountability in oil extractive will play  big role in ensuring that conflict 

associated with oil resources is averted at both community and country level.    

1.9 Methodology 

This research is based on library and internet research. Through library research, I will seek to 

analyse various texts on the issue of oil extraction and exploration and its relation to corruption, 

conflict and poverty in various jurisdictions. I will also use the internet to review various 

journals, data and media footage to analyse and access the viability of transparency and 

accountability initiatives as an answer. This research paper will be based on case study as well as 

comparative methods of inquiry in order to prove or disprove the hypothesis.   

1.10 Chapter Breakdown 

1.10.1 Chapter 1 

This Chapter contains the proposal to the research setting out the background to the problem, 

statement of the problem, literature review and the objectives of the research. The Chapter shows 

the significance of the research, in that, with the discovery of oil, there is a deficiency in the 

current legal, policy and institutional regimes regulating oil and generally, the extractive industry 

in Kenya. In this absence thereof, and given the mismanagement culture of resources by our 

institutions, we are likely to fall into the trap of the ‘resource curse’ that has plagued many 

developing countries that have mineral resources of economic viability.  

1.10.2 Chapter 2 
 

Chapter Two will critically analyse the current legal framework and its effectiveness in the 

regulation of the extractive industry with particular emphasis on oil and as regards transparency 
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and accountability.  It will therefore seek to analyse the law as regards access to information for 

purposes of enhancing transparency and accountability in the extractive industry with particular 

emphasis on oil.  In this regard, there will be a review of the Petroleum (Exploration and 

Production) Act, Cap 308, the Petroleum Exploration, Development and Production Bill, 2015 

and the Access to information Bill, 2015.   

1.10.3 Chapter 3 

Chapter Three will review   contractual obligations and the role that contracts play in 

transparency and accountability in the extractive industry. In particular, this Chapter will 

discusshow disclosure of such contracts either by choice or legislation is key in combating the 

‘resource curse’ and therefore advocate for contract transparency and accountability. 

1.10.4 Chapter 4 

Chapter Four will carry out a comparative analysis of oil producing countries. The Chapter will 

discuss the steps some of these countries have taken to ensure transparency and accountability in 

their dealings with oil, gas and other natural resources either through enactment of domestic 

legislation, policies or institutions set up by these States to manage their mining and/or oil 

industry. The case study will also be used to show States that have been successful either through 

sound oil policy, laws and institutions and have used them in legislation or policy. In this regard, 

this Chapter will discuss the case of Norway. This Chapter will further look at states that have 

been engulfed in the quandary of the resource curse and how  their economies have been affected 

by this phenomenon and the initiatives that they are undertaking to further avert the ‘resource 

curse’. In this regard, this Chapter will examine the case of Nigeria.  

1.10.5 Chapter 5 

Chapter Five will make key legal and policy recommendations in line with international best 

practices. This Chapter will sum up the study and give conclusions and recommendations.   
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2.0 CHAPTER TWO 

2.0  THE POLICY, INSTITUTIONAL AND LEGAL FRAMEWORK IN OIL 
EXPLORATION AND EXTRACTION  

2.1 Introduction 
 

In order to ensure that there is transparency and accountability in the exploration and extraction   

of oil in Kenya, it is essential that policies, institutional framework and sufficient legal regimes  

are developed and put in place to provide for increased transparency. Transparency and 

accountability is actualized by ensuring that information about how the government interacts 

with those involved in the oil sector is readily and easily accessible.  This information pertains to 

contracts that are signed; the amounts the government received; the amount of oil produced; and 

the uses to which the funds are put.  It is important to recognize that, openness and access to 

information are fundamental rights in activities that may positively or negatively impact 

individuals, communities and the State. It is also important that information that will enable the 

public and any other stakeholder assess how their interests are being affected is disclosed.112 

This chapter seeks to analyze the current policy, institutional and legal framework and its 

effectiveness in the regulation of the extractive industry and with particular regard to 

transparency and accountability. Access to information is a key prerequisite in ensuring that 

there is transparency and accountability in the extractive sector and in particular, the exploration 

and extraction of oil. In response to requirements of the Constitution and the discovery of oil, 

Kenya is in the process of updating its legislation applicable to the oil sector. 113 In this regard, 

this chapter seeks to look at the policy, institutional and legal underpinnings in oil exploration 

and exploitation. Further, the chapter will discuss the law as regards access to information for 

purposes of enhancing transparency and accountability in the extractive industry with particular 

emphasis on oil. In this regard, this chapter will discuss the Access to Information Act, 2016 and 

its adequacy in the exploitation and extraction of oil. This chapter will also demonstrate that, 

access to information is key if the country is to meet the Constitutional threshold of transparency 

and accountability. This chapter will also therefore be looking at the current petroleum policy 
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and the institutional framework. With regard to laws, the chapter will discuss the Petroleum 

(Exploration and Production) Act, Cap 308, the Petroleum (Exploration, Development and 

Production Bill), 2015 and the Access to information Act, 2016. This chapter will further test and 

confirm the hypothesis that Kenya lacks adequate laws and policies, regulator regimes as well as 

institutions to deal with the emerging concerns in the exploration and extraction of oil in light of 

Constitutional dictates of transparency and accountability. 

2.1.1 Historical Perspective 

2.1.1.1 Oil Exploration History in Kenya 

The quest for oil exploration in Kenya begun in the 1950s, with the first well being drilled in 

1960.  In 1975, several consortia acquired acreage in the upper part of Lamu Basin. Texas 

Pacific et al drilled Hargaso-1 in 1975 and encountered oil and gas shows in the Cretaceous 

rocks.114 An interest in the offshore portion of the Lamu Basin resulted in the drilling of three 

deep wells, Simba-1, Maridadi-1 and Kofia-1 by a consortium of Cities Services, Marathon and 

Union in 1982. Seismic data revealed that salt diapiric structures were present along the Kenyan 

margin.115 

In 1986, the petroleum exploration and production legislation in Kenya was revised to provide 

suitable incentives and flexibility to attract international exploration interest in the country,116 

thus the Act117 that commenced on 16th November, 1986. The Petroleum (Exploration and 

Production) Act118 will be discussed later in this chapter.  

Various consortiums continued exploration works with results of dry wells but with indications 

of oil and gas.119 In 1991, National Oil initiated an in-house study of the Lamu Basin as part of a 

long-term strategy to re- evaluate the existing geological, geophysical and geochemica l data 
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relating to each of the sedimentary basins in Kenya. The Lamu Basin study was completed in 

1995.120 Based on the above reports Kenya subdivided the Lamu embayment (both onshore and 

offshore) into ten (10) exploration blocks, each with a specific exploration play. Two (2) more 

exploration blocks have been created since the year 2001. Promotion efforts generated new 

interests in the offshore Lamu Basin, and resulted in the signing of seven (7) Production Sharing 

Contracts covering blocks L5, L6, L7, L8, L9, L10 & L11 between 2000 and 2002. A total of 

7884 km of 2D seismic data covering Blocks L5, L6, L7, L8, L9, L10, L11 & L12 was acquired 

offshore Lamu Basin by Woodside between August and October 2003. 121 

In 2012, President Mwai Kibaki said that oil has been discovered in Kenya after exploratory 

drilling by Anglo-Irish firm, Tullow Oil. While acknowledging that it was the beginning of a 

long journey in making the country an oil producer, the President affirmed that the nation will be 

informed as the process of oil exploration continues."122 

2.1.1.2 Legal perspective of oil exploration and land with mineral deposits 

2.1.1.2.1 Definition of land 
 

Land includes land of any tenure, and mines and minerals, buildings or any other parts of 

buildings, and other corporeal hereditaments, also, a rent and other incorporeal hereditaments, 

and an easement, rights, privilege, or benefit in, over or derived from land. 123 Land is therefore, 

far more than mere the physical soil- the ‘corporeal hereditament’- more than the physical clods 

of earth which make up the surface layer of land, mines and minerals beneath the surface, and 

buildings or parts of buildings erected on the surface. 124 Land is unique; it is permanent, almost 

indestructible, has an income value and is capable of almost infinite division and subdivision.125 

 

In order to be so capable, land must be more than merely three-dimensional, and the doctrine of 

estates introduced into land the fourth dimension of time. 126  In addition, two maxims- cuius est 
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solum est usque ad coelum et ad inferos (he who owns the land owns everything extending to the 

heavens and the depths of the earth), and quicquid plantatur solo, solo cedit (whatever is 

attached to the ground becomes a part of it) - helped to achieve the extra dimension 

required.127However, certain restrains and limitations have been placed upon these maxims.128 It 

can longer be said that he who owns the land owns everything extending to the heavens and to 

the depths of the earth, for a combination of common law and statute has redrawn these 

apparently limitless entitlements.129 Coming down to earth, literally, it was held in Duppa vs. 

Mayo130 that though ‘fructus naturales’ (the natural produce of the soil which grows without 

human labour, such as grass) may be ‘land’, fructus industriales’ (that which does not require 

human endeavour, such as annual crops) are not. 131With regard to minerals and mineral oils, 

common law as well as Laws of England132 enunciates that they belong to the Crown, the 

landowner (that is the holder of the legal estate in the land), the finder and the nation.133 

 

Prior to colonization, land ownership in Kenya was communal. However, with regard to minerals 

and mineral oils, the earliest indication of ownership of such resources was provided under the 

Kenya Mining Ordinance (No. 1, of 1931). It provided that, minerals obtained in the course of 

prospecting under a prospecting right is the property of the Government and may not be removed 

or disposed of except with the consent of the commissioner of mines.  

 

Prior the promulgation of the Constitution 2010, reference to matters mineral resources was with 

regard to Trust land and protection against arbitrary search or entry. 134 Section 115 (1) (ii) of the 

1969 Kenya Constitution (as amended to 1997) provided that: 

115.Trust land to vest in county councils. 

(1) All Trust land shall vest in the county council within whose area of 
jurisdiction it is situated: 
 

Provided that there shall not vest in any county council by virtue of this          
subsection-  
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(ii) any minerals or mineral oils.  

 
Further section 115 (3) provides that, ‘Notwithstanding subsection (2), provision may be made 

by or under an Act of Parliament enabling a person to be granted  right of  interest to prospect for 

minerals or mineral oils on any area of Trust land, or to extract minerals or mineral oils from any 

such area, and the county council in which the land is vested shall give effect to that right or 

interest accordingly: Provided that the total period during which minerals or mineral oils may be 

prospected for on, or extracted from, any particular area of land by virtue of any grant or grants 

while the land is not set apart shall not exceed two years. Trust land may also be set aside by the 

county councils through an Act of Parliament for purposes of prospecting for or extraction of 

minerals or mineral oils.135 Trust land for purposes of government was also set aside for purposes 

of prospecting for or the extraction of mineral or mineral oils.  

 

Under the 1969 Kenya Constitution, minerals and mineral oils vested in the government. 

However, unlike the Constitution, 2010 the Constitution was silent on whether they were to be 

held in trust for the people of Kenya.  

 

Under The Draft Constitution of Kenya 2004 (Bomas Draft)136, clause 78 classified land in 

Kenya as public, community or private. Public land under clause 79 includes all minerals as 

defined by any law. Since then, there has not been deviation as to what constitutes minerals with 

regard to land. This has been echoed under the Constitution 2010, which provides for public land 

as constituting all minerals and mineral oils as defined by law. 137 

2.2 The Policy Framework for oil exploration and extraction 
 

The energy and petroleum sector has been guided by the policy set out in Sessional Paper No. 4 

of 2004 and governed by a number of statutes, principally the Energy Act, No. 12 of 2006, the 

Geothermal Resources Act. No. 12 of 1982 and the Petroleum (Exploration and Production) Act, 
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Cap 308.138Adoption of the Kenya Vision 2030 and the promulgation of the Constitution of 

Kenya 2010, made it necessary to review both the policy and all these statutes so as to align them 

with the Kenya Vision 2030 and the Constitution.139 Among the energy and petroleum policy 

objectives include: to ensure that prudent environmental, social, health and safety considerations, 

as well as issues of climate change are factored in energy and petroleum sector developments; 

ensure that a comprehensive, integrated and well informed energy and petroleum sector plan is 

put in place for effective development; foster international co-operation in energy and petroleum 

trade, investments and development; promote cost effective and equitable pricing of energy and 

petroleum products; provide incentives for local and international investments in the energy and 

petroleum sector; ensure that investors and operators in energy and petroleum sector comply 

with local content requirements; and promote an elaborate response strategy in the management 

of energy and petroleum related disasters.140 

 

The African Development Bank and the African Union in its supplement to the African 

Development report have recognized the inadequacy of policies and legal frameworks in the 

management of oil and gas resources. It has further been observed that other countries have 

unstable observed policy frameworks.141 In Kenya, the energy and petroleum policy 

acknowledges the need to align and review the energy and petroleum sector policy, legal and 

regulatory framework with the provisions, spirit and aspirations of the Constitution. 142 This is 

further compounded by the fact that, quite often, laws do not meet the requirements of 

international organizations in terms of transparency, accountability, and other good governance 

criteria.143 Also, lack of modern oil and gas exploitation policies is a severe drawback to the 

development of the sector. These include policies guiding contracts, documentation of 

exploitation, code of conduct and exploitation practice, training and development of local staff 

and community members, oil and gas research, fiscal aspects, financial guidelines, and 

environment health and safety regulations.144 In some countries, the oil and gas sector has been 
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driven by annual ministerial policy statements on the budget. 145 Yet the importance of the sector 

in the African economy requires a long-term planning approach.146 

 

Therefore, policies and laws should be developed through an open legislative process that 

encourages public participation and should also include modern oil and gas exploitation policies. 

Further, the laws and policy should include constitutional requirements of transparency and 

accountability. The laws should therefore require that all information on oil production be made 

public.  

2.3 Institutional Framework in oil exploration and extraction 
 

Experience shows that institutional and governance failures are the root causes of much 

underdevelopment.147 Thus, lack of institutional, technical, and human capacity: traditional and 

new oil-producing countries usually lack adequate infrastructures to manage the oil and gas 

sector; in addition, the lack of technical and human capacity undermines the ability to maximize 

the gains from oil resources.148 

 

The Ministry of Energy and Petroleum is responsible for overall policy coordination and 

development in the Energy sector in Kenya. It is responsible for formulation and articulation of 

energy and petroleum policies through which it provides an enabling environment for all 

stakeholders.149   The Energy Regulatory Commission (ERC) that works under the supervision of 

the Ministry of Energy and Petroleum was established as an energy sector regulator under the 

Energy Act, 2006, with the responsibility for economic and technical regulation of electric 

power, renewable energy, and downstream petroleum sub-sectors.150 Its functions include tariff 

setting, review, licensing, enforcement, dispute settlement and approval of power purchase and 

network service contracts.151 Thus, the ERC only deals with downstream sub-sectors and not the 

exploration and extraction of oil.  
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In order to consolidate the legal provision for energy matters, there is currently the Energy Bill, 

2015. The preamble to the Bill states thatit is an Act of Parliament to consolidate the laws 

relating to energy, to provide for National and County Government functions in relation to 

energy, to provide for the establishment, powers and functions of the energy sector entities; 

promotion of renewable energy; exploration, recovery and commercial utilization of geothermal 

energy; regulation of midstream and downstream petroleum and coal activities; regulation, 

production, supply and use of electricity and other energy forms; and for connected purposes. 

The Bill establishes the Energy Regulatory Authority. Its functions inter alia include to issue, 

renew, modify, suspend licenses and set, review and approve contracts. 152 

 

The National Oil Corporation of Kenya Limited (NOCK) is a wholly owned state corporation 

mandated to stabilize the petroleum supply market by participating in all aspects of the 

Petroleum industry namely upstream, mid-stream and downstream activities.  

 

As seen above, the Ministry of Energy and Petroleum is tasked with formulation and articulation 

of energy and petroleum policies. However, as earlier stated, there are no adequate polices in 

place for purposes of ensuring that transparency and accountability in oil exploration is achieved. 

Further, from the mandate of the government entities, none of them is tasked with ensuring that 

access to information, transparency and accountability is promoted. It is envisioned that such 

Constitutional requirements ought to be grounded in law for example, under The Petroleum 

(Exploration and Production) Act, Chapter 308. Further there ought to be institutions in place to 

breathe life into the Constitutional requirements of transparency and accountability.  However, as 

will be discussed later in this study, the law is insufficient and is not aligned to the Constitutional 

principles of transparency and accountability. Thus, in such absence of policies and laws, it is 

difficult to set up adequate infrastructures in oil exploration and extraction that would adequately 

deal with transparency and accountability. Further to this, there are no institutions mandated to 

deal with oil exploration and extraction in Kenya. As earlier discussed, strong institutions would, 

in the absence of laws as to transparency and accountability in oil exploration and extraction 

ensure that resource revenues are properly managed. These institutions determine whether the 

impact of resource revenues will be positive or negative thus averting the resource curse. Also, 
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the quality of these institutions which are determined by the principles of good governance 

would adhere to the Constitutional principles of transparency and accountability.  

2.4 The current legal framework and its adequacy 

2.4.1.1 Constitutional provisions 
 

The Constitution is the supreme law of the Republic and binds all persons and all State organs at 

both levels of government.153 Sovereign power belongs to the people of Kenya and is exercised 

only in accordance with the Constitution.154 Further, sovereign power under the Constitution is 

delegated to various State organs which perform such functions in accordance with the 

Constitution.155 The Constitution of Kenya establishes the national governance framework and 

sets the scene for substantial legislative reforms includ ing those relating to land tenure, 

environmental protection, citizen participation, benefit sharing, transparency and access to 

information, which are all relevant to oil development. 156 These are being addressed through a 

raft of new policy and legislation including: Vision 2030 and its implementation plans, which 

identify that oil development is for the benefit of the people. 157 

 

The Constitution provides that all minerals and mineral oils as defined by law constitute public 

land.158 Under Article 62 (3) of the Constitution, public land shall vest in and be held by the 

national government in trust for the people of Kenya and shall be administered on their behalf by 

the National Land Commission. Further, public land shall not be disposed of or otherwise used 

except in terms of an Act of Parliament specifying the nature and terms of that disposal or use. 

With regards to utilization of natural resources, the Constitution provides that the State shall 

utilize the environment and natural resources for the benefit of the people of Kenya.159 Further, 

all agreements relating to natural resources is subject to ratification by Parliament if it involves 

the grant of a right or concession by or behalf of any person, including the national government, 

to another person for the exploitation of any natural resource of Kenya; and is entered into on or 
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after the effective date.160 Parliament is required to enact legislation providing for the classes of 

transaction subject to ratification.161 

 

Article 35 of the Constitution states that every citizen has the right of access to information held 

by the State; and information held by another person and required for the exercise or protection 

of any right of fundamental freedom. Further, the State must publish and publicise any important 

information affecting the nation.162 As will be seen in the ensuing discussion, access to 

information is a prerequisite to transparency and accountability in the extractive industry and in 

particular, the oil industry.  

 

Article 225 of the Constitution provides that Parliament shall enact legislation to ensure both 

expenditure control and transparency in all governments and establish mechanisms to ensure 

their implementation.163 

 

The values and principles of public service include accountability for administrative acts and 

transparency and provision to the public of timely accurate information. 164  These values and 

principles of public service apply to public service in all State organs in both levels of 

government and all State corporations.165 Parliament is required to enact legislation to give full 

effect to the values and principles of public service. 166 

2.4.1.2 Statutory provisions 

2.4.1.2.1 Petroleum (Exploration and Production) Act, Cap 308, Laws of Kenya 
 

In Kenya, petroleum exploration and production is governed by the Petroleum (Exploration and 

Production) Act.167 The preamble to the Act states that, it is an Act of Parliament to regulate the 

negotiation and conclusion by the Government of petroleum agreements relating to the 

exploration for, development, production and transportation of, petroleum and for connected 
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purposes. Further to the Act, thereis the Petroleum (Exploration and Production) Regulations, 

1984.  

 

Prior to the discovery of oil of economic viability, the Petroleum (Exploration and Production) 

Act can be said to have served adequately. However, with new developments in the Petroleum 

sector, the Act needs to be reviewed to incorporate a host of provisions and in particular, 

transparency and accountability initiatives and in particular, access to such information in 

accordance to Article 35 of the Constitution. It has been acknowledged that weak legal and 

regulatory framework- inherent weaknesses in the Petroleum Exploration and Production Act 

Cap 308 and Model Production Sharing Contract (PSC) include lack of provision for: 

Compensation regime; Licensing Rounds; Community awareness and participation; Windfall 

profits; Gas Sharing terms; Corporate Social Responsibility Requirements; Mechanism for 

working out government share out of monetary gains from transfer of a PSC; Defined Criteria 

for evaluation of terms provided in PSC applications for prudence and competitive bidding of 

blocks and environmental protection, conservation and management. 168 Further, the Petroleum 

(Exploration and Production) Act169 does not conform to the edicts of the Constitution 2010 

especially with regard to transparency and accountability initiatives in the exploration and 

production of oil in Kenya.  

 

The Act is deficient in that it does not make provision for disclosure of information pertaining to 

any activities in the exploration and production of oil. The Act170 provides that, notwithstanding 

any other written law and subject to the Act, there shall be an implied in every petroleum 

agreement an obligation on the contractor to furnish such other information and reports 

concerning petroleum operations as the Minister may require. 171 The Act states that petroleum 

information means all or any of the operations related to the exploration for, development, 

extraction, production, separation and treatment, storage, transportation and sale of dispels of, 

petroleum up to the point of export, or the agreed delivery point in Kenya or the point of entry 

                                                 
168

 Kenya Vision 2030, Second Medium Term Plan, 2013-2017, page 67 and 68. 
169

 Cap 308, Laws of Kenya 
170

 Petroleum (Explorat ion and production) Act, Cap 308, Laws of Kenya 
171

 Section 9 (1) (j) of the Petroleum (Explorat ion and production) Act, Cap 308, Laws of Kenya  



34 

 

into a refinery, and includes natural gas processing operations but d oes not include petroleum 

refining operations.172 

 

The Act provides that the information required is to be furnished to the Minister and not any 

other person and thus does not conform to Article 35 of the Constitution. The general public does 

not have a way to access petroleum information. Which information they ought to access by 

virtue of Article 35 of the Constitution. Further, the contractors and players in the oil industry are 

not obliged to share this information with the Kenyan public.     

 

As stated above, it has been acknowledged that there is weak legal and regulatory framework 

inherent in the current Act. Further, that it ought to align to the provisions, spirit and aspirations 

of the Constitution. The ensuing discussion will be interrogating the Petroleum (Exploration, 

Development and Production) Bill, 2015 and whether it conforms to the provisions, spirit and 

aspirations of the Constitution.  

2.4.1.2.2 The Petroleum (Exploration, Development and Production) Bill, 2015 
 

The preamble to the Petroleum (Exploration, Development and Production) Bill, 2015 states that 

it is an act of Parliament to provide a framework for the contracting, exploration, development 

and production of petroleum; cessation of upstream petroleum operations; to give effect to 

relevant articles of the Constitution in so far as they apply to upstream petroleum operations; and 

for connected purposes. Of particular interest and with regards to this discussion is the provision 

for framework for reporting, transparency and accountability. This is provided under section 111 

of the Bill.  It states that:  

 

(1) The Cabinet secretary shall develop a framework for reporting, transparency and 

accountability in the upstream petroleum sector, which includes the publication of all 

petroleum agreements, annual accounts and reports of all revenues, fees, axes, 

royalties and other charges, as well as, any other relevant data an information to 

support payments made by the contractor and payments received by the national 

government, county government and local communities.  
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(2) For reporting purposes, the transparency and accountability framework for upstream 

petroleum sector shall be disaggregated into each petroleum agreement, non-

exclusive permit, drilling permit, production permit, and plug and abandonment 

permit in the following categories-  

(a) payment type by each contractor (i.e., taxes, fees, royalties, and other 

charges); 

(b) production volumes by each contractor measured at the delivery point of sale;  

(c) transfers of all upstream petroleum sector revenues from the nationa l 

government to county governments and communities, including royalties; and   

(d) all contractor contributions in cash or in kind to county governments and local 

communities.   

 

2.4.1.2.2.1 Inadequacies of the Bill as regards transparency and accountability 
 

The Bill is deficient in that, even though there is a provision for reporting, transparency and 

accountability, the Bill makes reference to a framework instead of a more cogent structure like 

regulations or better yet, a law that is in tandem with the Constitutional provisions. Secondly, 

such a ‘framework’ should involve all key stakeholders in the upstream sector and throughout 

the petroleum chain. This is important in that, information tends to flow from the top and where 

a party is not required not provide information, then it becomes difficult to compel such persons 

to provide any information that is required. This is to ensure that transparency and accountability 

exists for both contracts at the national level and the county level and also with respect to 

revenues.  

 

Thirdly, there are no timeframes within which the framework should be implemented, thus, it 

leaves a lot of room for the non implementation of this provision.   

 

Fourthly, transparency and accountability should be vested in an independent yet accountable 

body. Further, for purposes of contract transparency, there is need to dispense with 

confidentiality clauses that largely exist within contracts in order to achieve the objective of 

transparency and accountability.   
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Since oil falls in the category of mineral oils in accordance with the Constitution, the 

Constitution under Article 71 provides that agreements relating to natural resource is subject to 

ratification by Parliament if it involves the grant of a right or concession by or on behalf of any 

person, including the national government, to another person for the exploitation of any natural 

resource of Kenya. The Constitution calls on Parliament to enact legislat ion to this effect. Thus, 

the Bill may not be the right forum to provide for a framework for the contracting, exploration, 

development and production of petroleum; cessation of upstream petroleum operations.  

2.4.1.2.3 Inadequacies of the Bill as regards access to information 
 

Part V of the Bill makes provision for information and reporting.  Section 72 provides that: 

 The contractor shall submit to the Authority reports on-  

(a) all geological, geochemical, geophysical surveys, drilling, completion and production 

data and any other information in accordance with the petroleum agreement and 

regulations made under this Act; 

(b) the rates and volume of petroleum produced, its composition including test 

production and the recovery of petroleum in connection with formation testing; 

(c)  the volumes and other results of production monitoring as well as monitoring 

procedure; and  

(d) the use, injection, venting and flaring of natural gas or petroleum which information 

shall be based on metering. 

 

Section 73 of the Bill provides that information obtained under section 72 relating to any matter 

shall not be published or otherwise disclosed to a third party without the prior consent in writing 

from the person from whom the information was obtained. However, the Bill further states that, 

such information shall only be disclosed to the Cabinet Secretary for the time being responsible 

for petroleum; to any officer or authority having functions in relation to upstream petroleum, 

policy development, economic planning of upstream petroleum operations, tax administration or 

environmental management; and in furtherance of a right to a person provided under the 

Constitution and other relevant laws; or the use of such information in any manner, which the 

Authority deems necessary or expedient in connection with the objects of the Act173.   
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The contractor is expected to furnish the Cabinet Secretary and the Authority as the case may be 

at such times and in such form and manner, such information as the Cabinet Secretary and the 

Authority may in writing require.174 The Bill also provides that, a person who refuses to furnish 

the information requested under section 74 or who makes a false statement or a statement which 

he has reason to believe is untrue, to the Cabinet Secretary, and to the Authority, as required 

under the Act, commits an offence and shall, on conviction, be liable to a fine of not less than 

twenty million shillings or to a term of imprisonment of not less than five years or both. 175 

 

Section 76 of the Bill provides for information required by the Authority. It states that: 

 

(1) Where the Authority has reason to believe that a person is in possession of any 

information or data relating to upstream petroleum operations or any petroleum 

obtained or the value thereof, the Authority may, by notice in writing, require that 

person to- 

(a) furnish to the Authority with that information or data within the period and 

manner specified in the notice; 

(b) attend before the Authority or its representatives at such time and place as 

may be specified to answer questions pertaining to upstream petroleum 

operations or any petroleum obtained or the value thereof; or  

(c) furnish to a person identified in the notice at such time and place specified 

such information or data in their custody or domain relating to upstream 

petroleum operations or any petroleum obtained or the value thereof.  

(2) A person shall not be excused from furnishing information or data or answering a 

question when required to do so under this section on the ground that the information 

or data so furnished or the answer to the question might tend to be incriminating or 

expose them to liability or penalty.  

(3) Where any information or data is furnished pursuant to a requirement under 

subsection (1) (c), the person to whom it is made available may make copies or take 

extracts from the data. 
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(4) Any person who- 

(a) refuses or fails to comply with the requirement in a notice under subsection 

(1) to the extent to which he or she is capable of complying with it; or 

(b) in purported compliance with any requirement referred to in subsection (1), 

knowingly or recklessly makes a statement or furnishes any information or 

data that is false is misleading in a material particular,  

commits an offence and shall on conviction, be liable to the penalty provided 

under section 75.    

 

As has been seen from the provisions constituting reporting information and reporting under the 

Bill176, the contractor is only obligated to disclose information to the Authority. Such 

information cannot be published or otherwise disclosed to a third party without prior consent in 

writing from the person whom the information was obtained. 177 However, the same proviso 

seems to make a turnaround and states that, disclosure of such information can be made inter 

alia in furtherance of a right to a person as provided for under the Constitution and other relevant 

laws. This, in my opinion flies in the face of Article 35 of the Constitution which among others 

requires the State to publish and publicise any important information affecting the nation. As 

already seen above, minerals and mineral oils in Kenya are to be held in trust for the people of 

Kenya and administered on their behalf by the National Land Commission. 178Given the anxiety 

and excitement that discovery of abundant natural resources generates, it beats logic to treat 

information as pertains the same to only a few persons. Further, the provisions under the Bill179 

that states that information may be disclosed in furtherance of a right under the Constitution 

presupposes that any person who requires such information has to prove that it is in furtherance 

of a Constitutional right. This can only be done by way of filing a Constitutional reference to the 

High Court.180This creates an unnecessary hurdle for the public in that, any time they need to 

enforce a right that pertains to acquisition of information on natural resources, the same can only 

be achieved through litigation.  
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From the discussion above, it is clear that, just like the Act, the Bill does not conform to the 

aspirations of transparency and accountability as entrenched under the Constitution.  

2.4.1.2.4 The Natural Resources (Classes of Transactions Subject to Ratification) Act, 2016  
 
 

This Act was enacted to give effect to Article 71 of the Constitution. The Act provides for 

classes of transactions that are subject to ratification by Parliament. Thus, crude oil and natural 

gas requires Parliamentary ratification.181 Further, with regard to minerals, mineral agreements 

with a threshold of US$ 500 million, these also require ratification.182 

 
The Act, under section 13 makes provision for confidentiality. It states that: 

 

(1) The Cabinet Secretary responsible for the transaction that is subject to ratification 

may, pursuant to Article 35 of the Constitution, grant a request that the agreement or 

portions of it ought not to be publicly disclosed on account of commercial 

confidentiality, national security or other public interest considerations.  

(2) Where the request for confidentiality is granted, the Cabinet Secretary responsible for 

the natural resource that is subject of the transaction shall submit the agreement to 

Parliament which shall conduct the process of ratification in camera without 

disclosing any confidential material, but a summary of the agreement shall be made 

available to the public. 

(3) The decision of the Cabinet Secretary on the request for confidentiality may be 

challenged by any person through appropriate proceedings in the High Court, and the 

High Court shall have the power to call for and examine the Agreement in camera 

before determining the matter.  

2.4.1.2.4.1 Inadequacies of the Act as regards Transparency and Accountability and Access 
to Information  
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The Act is deficient as regards making provisions for transparency and accountability. The 

confidentiality clause places a bottleneck with regard to accessing contracts and or agreements. 

The Act does not oblige such agreements to be published on account of commercial 

confidentiality, national security or other public interest considerations. This, however goes 

against the grain of transparency and accountability. The Act also provides that the decision of 

confidentiality may be challenged through the courts. As stated in the preceding discussion, this 

creates an unnecessary hurdle for the public. It creates a tedious process of having to go to court. 

Further, the decision to determine whether or not to disclose an agreement is solely left to the 

Cabinet Secretary. Such a decision ought not to be vested in an individual but a body that would 

sieve and determine whether the threshold for the requirement for confidentiality has been met. 

Otherwise, the Cabinet Secretary may be compromised or may be advancing a personal agenda. 

This in turn festers corruption, a vice that transparency and accountability seeks to fight. 

2.4.2 The law on Access to Information in Kenya 
 

As earlier stated, claims of a right to freedom of information are usually based on the idea that 

people are entitled to have access to information in the possession of the state that has an impact 

on them.183 This specifically includes information that the State uses to make decisions affecting 

the persons requesting for it.  Access to information also operates on a political level.   In an 

authoritarian society, power is exercised arbitrarily, without reason or explanation. 184 In an open 

and democratic society, by contrast, government should be accountable for its actions and 

decisions, which should be informed by rational considerations that are explicable to those 

affected by them: democracy is government by explanation. 185 Accountable government is 

impossible if the government has a monopoly over the information that informs its actions and 

decisions.186 When a government refuses to speak its mind candidly or intelligibly or at all, 

freedom of information is the interest that citizens have in being able to find out what their 

government is up to. It is the claim that they should have access to its records, to its meetings, to 

the occasions where policy is formulated and where decisions are taken about the use of public 
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power.187 Public access to information is fundamental to encouraging transparency and 

accountability in the way government and public authorities operate. 188 It is also an important 

weapon in the fight against corruption. At both levels, freedom of information combats 

governmental arbitrariness and contributes to the ideal of an open and democratic society, in 

which power is exercised rationally and with due deliberation. 189 

 

Transparency is a means towards two ends.190 Firstly, it aims to promote the accountability of 

government. Secondly, to promote greater public participation in government. Access to 

information legislation therefore provides a basis for the informed discussion of government 

policies and actions.191 Transparency and, by extension, access to information are also important 

weapons in the fight against corruption.192 

 

The objective of access to information is the notion that citizens can obtain information in the 

State’s possession and in some countries private entity information that impact on citizens of that 

country and for purposes of being informed about the activities of the State. Invariably, there are 

some limitations on the public’s ability to access certain types of documents and information.  

However, decision-makers are called upon to presume disclosure with parliament being at the 

forefront in promoting the culture of openness.  

 

Sweden enacted the first access to information legislation in 1766 when the government passed 

the Swedish Freedom of the Press Act. Since then, over fifty countries around the world have 

enacted legislation to facilitate access to records for press research and reporting and dozens of 

countries have legislation pending. Access to information facilitates the public’s ‘right to know’ 

and helps build an informed society.  

 

As has been seen, access to information is all about openness, transparency, accessibility and 

accountability. The law on access to information in Kenya is provided under Article 35 of the 
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Constitution. It states that, every citizen has the right to access information held by the State; and 

information held by another person and required for the exercise or protection of any right or 

fundamental freedom.193 The State is under obligation to publish and public ise any important 

information affecting the nation.194 Thus, it can be correctly stated that the right to access 

information is widely recognized as a fundamental human right. Universally, this right is 

captured under the Universal Declaration of Human Rights adopted in 1948. Access to 

information is captured under Article 19 of the Declaration that states that everyone has the right 

to freedom of opinion and expression; this right includes freedom to hold opinions without 

interference and to seek, receive and impart information and ideas through any media regardless 

of frontiers. 

 
The right to information can only be enjoyed when an individual is able to freely access relevant 

information when they so desire. As such, access to information is the practical implementation 

of the right to information.  This right to information in many jurisdictions is usually enshrined 

by governments in access to information or freedom of information legislation and regulations. 

As earlier stated, the right to access to information is entrenched under Article 35 of the 

Constitution. Kenya has recently enacted the Access to Information Act, 2016 that gives effect to 

Article 35 of the Constitution whose date of commencement was 21st September, 2016.   

 

Prior to the enactment of the Access to Information Act, the courts nevertheless had occasion to 

deal with the questions falling under Article 35 of the Constitution. In the case of Nairobi Law 

Monthly Company Limited vs. Kenya Electricity Generating Company & 6 Others195, the 

Constitutional and international dictates of the right to access information were aptly addressed 

where the court held that the right to information is at the core of the exercise and enjoyment of 

all other rights by citizens. It has been recognized expressly in the Constitution of Kenya 2010 

and in international conventions - article 19 of Universal Declaration of Human Rights (UDHR); 

article 19(2) of the International Covenant on Civil and Political Rights (ICCPR); and article 9 of 

the African Charter on Human and Peoples Rights. These international conventions form part of 

Kenyan law by dint of article 2(6) of the Constitution of Kenya, 2010.  
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 The court in Nairobi Law Monthly Company Limited vs. Kenya Electricity Generating Company 

& 6 Others196 further held that, the recognized international standards or principles on freedom 

of information, which should be included in legislation on freedom of information, include 

maximum disclosure: that full disclosure of information should be the norm; and restrictions and 

exceptions to access to information should only apply in very limited circumstances; that anyone, 

not just citizens, should be able to request and obtain information; that a requester should not 

have to show any particular interest or reason for their request; that ‘information’ should include 

all information held by a public body, and it should be the obligation of the public body to prove 

that it is legitimate to deny access to information.  

In particular, Mumbi J. observed thus; 

 

[T]he right to information implies entitlements to the citizen to information, it also 

imposes a duty on the State with regard to provisions of information. Thus the State has a 

duty not only to proactively publish information in the public interest- this, I believe, is 

the import of Article 35 (3) of the Constitution of Kenya which imposes an obligation on 

the State to ‘publish and publicize any important information affecting the nation’, but 

also to provide open access to such specific information as people may require from the 

State. 

 

In furtherance of Article 232197, the court in Nairobi Law Monthly Company Limited v. Kenya 

Electricity Generating Company & 6 Others198 also held that, as State organs or public entities, 

the 1st respondent (KENGEN) and the 2nd Interested Party (Kenya Revenue Authority) had a 

constitutional obligation to provide information to citizens as of right under the provisions of 
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Article 35(1) (a) and the relevant legislations with regard to the information and reports that they 

should provide. 

2.4.3 Access to Information Act, 2016 
 

Prior to the enactment of the Access to Information Act, 2016, the only legislation on access to 

information is the Constitution, and in particular, Article 35.   The importance of the enactment 

of legislation as regards access to information cannot be gainsaid.  Access to information is more 

of the tenets of a free society and the base of our democracy. It is a right that allows citizens to 

access to government information, which is a pillar of our democracy. In fact, Mr. Justice La 

Forest on behalf of the entire Supreme Court of Canada in the Dagg v. Canada (Minister of 

Finance)199 aptly observed that: 

 

The overarching purpose of access to information legislation is to facilitate democracy by 

helping to ensure that citizens have the information required to participate meaningfully 

in the democratic process and that politicians and bureaucrats remain accountable to the 

citizenry. 

 

Without further legislative underpinnings as to access to information, citizens are hamstrung in 

ensuring that the government is brought to book and ensuring meaningful participation in the 

democratic process. Thus, access to information legislation is important so that the public is able 

to fully understand and appreciate what is going in sectors that deal with natural resources.  This 

then promotes transparency and accountability. Further, this deters unrest and prevents conflict 

that has been witnessed in other resource rich countries.  

 

As earlier stated, the Access to Information Act, 2016   is to give effect to Article 35 of the 

Constitution, thus providing a framework for proactive and systematic information disclosure by 

Government Ministries and other public authorities. Prior to coming into force of the Act, the  

Memorandum of Objects and  reasons, under the Access to Information Bill (2015) stated that it 

recognized  access to information as a right bestowed on the Kenyan people, and sought to 

promote proactive publication, dissemination and access to information by the Kenyan public in 

the furtherance of this right. The Bill further spelt out the mechanisms for ensuring public access 
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to information, as well as the factors that may hinder this right to access. The Memorandum of 

objects and reason further stated that the Bill was borne of the realization that access to 

information held by the Government and public institutions is crucial for the promotion of 

democracy and good governance. Principals of good governance include transparency and 

accountability. 

 

Section 4 of the Access to Information Act200 provides for the right to information. It states that: 

‘(1) Subject to this Act and any other written law, every citizen has the right of 

access to information held by-  

(a) the State; and  

(b) another person and where that information is required for the exercise or 

protection of any right or fundamental freedom.  

(2) Subject to this Act, every citizen’s right to access information is not affected 

by- 

(a) any reason the person gives for seeking access; or  

(b) the public entity’s belief as to what are the person’s reason’s for 

seeking access.  

(3)  Access to information of a public entity or private body shall be provided 

expeditiously and inexpensively.  

(4) This Act shall be interpreted and applied on the basis of a duty to disclose and 

non-disclosure shall be permitted inky in circumstances exempted under section 

6. 

(5) Nothing in this Act shall limit or otherwise restrict any other legislative 

requirement for a public entity, or a private body to, disclose information. 

 

Section 5201 makes provision for disclosure of information by public entities.   It among others 

states that a public entity shall facilitate access to information, and the information may include-

the particulars of its organization, functions and duties; the powers and duties of its officers and 

employees; the procedure followed in the decision making process, including channels of 
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supervision and accountability; salary scales of its officers by grade; the norms set by it for the 

discharge of its functions; any guidance used by it in relation to its dealings with the public or 

with corporate bodies, including the rules, regulations, instruction, manuals and records, held by 

it or under its control or use by its employees for discharging is functions; and a guide sufficient 

to enable any person wishing to apply for information under this Act to identify the classes of 

information held by it, the subjects to which they relate, the location of any indexes to be 

consulted by any person.  

 

Section 5 further provides that the State shall publish all relevant facts while formulating 

important policies or announcing the decisions which affect the public, and before initiating any 

project, or formulating any policy, scheme, programme or law, publish or communicate to the 

public in general or to the persons likely to be affected thereby in particular, the facts available to 

it or to which it has reasonable access which in its opinion should be known to them in the best 

interests of natural justice and promotion of democratic principles.202 

 

With regard to contracts, the Act203provides that, a public entity shall, upon signing any contract, 

publish on its website or through other suitable means various aspects with regards to the 

particulars of the contract. This includes the public works, goods acquired or rented, and the 

contracted service, including any sketches, scopes of service and terms of reference; the contract 

sum; the name of the provider, contractor or individual to whom the contract has been granted; 

and the periods within which the contract shall be completed.  The Act further provides that, at a 

minimum, the material referred to in subsection (1) shall be made available for inspection by any 

person without charge; by supplying a copy to any person on request for which a reasonable 

charge to cover the costs of copying and supplying them may be made; and on the internet, 

provided that the materials are held by the authority in electronic form. 204 

 

The Act also makes provision for limitation of the right to access information. Section 6 inter 

alia states that: 
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(1) Pursuant to Article 24 of the Constitution, the right to access information under 

Article 35 of the Constitution shall be limited in respect of information whose 

disclosure is likely to-  

(a) undermine national security of Kenya; 

(b)impede the due process of law; 

(c)endanger the safety, health or life of any person; 

(d) involve the unwarranted invasion of the privacy of an individual, other than 

the applicant or the person on whose behalf an application has, with proper 

authority, been made; 

(e) substantially prejudice the commercial interests,  including intellectual 

property rights, of that entity of third party from whom information was obtained; 

(f) cause substantial harm to the ability of the Government to manage the 

economy of Kenya; 

 

Despite provision for limitation of the right to access information, a public entity or private body 

may be required to disclose information where the public interest in disclosure outweighs the 

harm to protected interests.205 Further, and in considering public interest, the Act states that 

particular regard shall be had to the constitutional principles on the need to promote 

accountability of public entities to the public; ensure that the expenditure of public funds is 

subject to effective oversight; promote informed debate on issues of public interest; keep the 

public adequately informed about the existence of any danger to public health or safety or to the 

environment; and ensure that any statutory authority with regulatory responsibilities is 

adequately discharging its functions.206 

2.4.3.1 Exceptions to the right to access to information 
 

While access to information is an inherent right, it has to be recognized that there are certain 

exceptions to this right. However, theseexceptions to the public’s right to access information 

held by state or its authorities should be narrow and should only apply where the harm of 

disclosing the information is greater than the public interest in having that information disclosed. 

This was held in the case of Nairobi Law Monthly Company Limited v. Kenya Electricity 
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Generating Company & 6 Others207which stated that the scope of exceptions to disclosure of 

information should be limited, and such exceptions should be clear, narrow and subject to strict 

‘harm’ and ‘public interest’ tests, and to the rights and interests of others. Therefore, it is 

important that there is legislation to identify categories of information to which access is 

guaranteed and the exceptions thereto.  

 

As stated earlier, the Constitution provides that all minerals and mineral oils as defined by law 

constitute public land.208 Further, public land shall vest in and be held by the national 

government in trust for the people of Kenya and shall be administered on their behalf by the 

National Land Commission.209 Thus, any dealings with regards to minerals and mineral oils 

constitute dealings on behalf of the people of Kenya and as such, the people of Kenya are 

entitled to information with regards to such dealings. It can correctly be stated that such dealings 

do not fall within the exceptions to the right of access to information since it passes the test of 

public interest.  

 

2.4.3.2 Inadequacies of the Access to Information Act, 2016 as regards transparency 
and accountability in the exploration and extraction of oil 

 

Apart from section 6 (6) (a) of the Act as regards accountability, there is no other provision on 

transparency initiatives. Further, the provision as to contracts does not specifically talk about 

agreements with regards to natural resources as envisaged by Article 71 of the Constitution that 

calls for ratification of such transactions by Parliament. Further, the Constitution states that 

Parliament shall enact legislation providing for classes of transactions subject to ratification.210 

This legislation as will be discussed has been enacted through the Natural Resources (Classes of 

Transactions Subject to Ratification) Act, 2016. This Act will be discussed further in this 

chapter. It is envisaged that contracts relating to the exploration and extraction of natural 

resources are complex and highly sensitive. Thus,there is need to have express provisions with 

regard to information pertaining such contracts that can be made accessible.  
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The Act also provides for limitation of the right to access information to include information that 

would infringe on the commercial interest. However, this provision presents a bottleneck with 

regard to exploration and extraction of natural resources since such ventures are highly 

commercial and any information thereto can easily be termed as commercially sensitive. This 

would therefore infringe on a party’s commercial interest. This is further informed by clauses 

contained in such contracts. 

2.4.4 Why Transparency and Accountability 
 
A host of provisions under the Constitution advocate for transparency in government dealings.211 

It is a precursor to good governance, a tenet that all institutions should strive to achieve. This is 

achieved through dissemination of information in accordance with Article 35 of the Constitution 

and under the Access to Information Act, 2016. Access to information is captured in several 

pieces of legislation and policies. For example, the National Land policy and legislations on land 

advocate for access to information pertaining land. The National Land Commission Act212 

provides that one of the Commission’s functions is to develop and maintain an effective land 

information management system at national and county levels.  

 

Transparency facilitates the aspect of accountability and oversight. It shines light on secrecy and 

unearths the cost of opaque deals to the state, communities and citizens. Information on the other 

hand permits the public to scrutinize oil activities to ensure that they support the nationa l agenda 

and serves their benefit. However, to ensure that the information is properly scrutinized, there 

ought to be a mechanism for purposes of oversight. Oversight mechanisms will ensure that there 

is review and evaluation of government and its activities in the oil industry. These include annual 

internal and external audits, and independent committees comprised of government officials, 

business representatives, and private citizens to oversee the production process or monitor 

spending.213 Further, civil society can also act as the people’s watchdog. Formal and informal 

monitoring allows the public to demand that the government change course when officials’ 

private concerns usurp public ones.214 Thus, without transparency and accountability, the public 
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would not be able to ensure that oil revenues are used for development and therefore, the country 

would not be able to avert the resource curse.  

 

As earlier discussed, the Constitution makes provision for access to information under the Bill of 

Rights.215 However, legislation in the oil industry makes provision for non-disclosure agreement 

which is not only inconsistent with the Constitution but also provides convenient avenues to 

perpetuate secrecy in the oil industry. In any event, as stated by the court in the case of Nairobi 

Law Monthly Company Limited v. Kenya Electricity Generating Company & 6 Others 216it should 

be the obligation of the public body to prove that it is legitimate to deny access to information. 

Thus, the provision for non-disclosure would go against the grain of access to information thus 

stifling the principles of transparency and accountability.  

 

The current licensing regime for oil and gas concessions in Kenya does not promote transparency 

in the contracting process. There is requirement for the application of open and competitive 

bidding in licensing for oil concessions, no mandatory contract disclosure and also no 

requirement for the disclosure of beneficial ownership information. These non-disclosures 

increase governance risks around petroleum contracts by strengthening the perception of “too  

lucrative legal benefits for firms”217 Further, currently, there is no framework for disclosure of 

petroleum revenues, as well as any other information with regard to accounting for and 

managing revenues such as crude oil production volume, petroleum receipts, sales price and 

expenditure from petroleum revenues. 

 

Kenya has not acceded to the EITI process. EITI principles as will be seen in the ensuing 

discussion aspire to genuinely open, transparent and thorough auditing of oil revenues, which in 

turn informs meaningful multi- stakeholder scrutiny.218 The government should see the initiative 

as an invaluable tool in guaranteeing that oil revenues contribute to socio-economic 

development, especially in the absence of laws and institutions in the promotion of transparency 

and accountability in the exploration and extraction of oil.  
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2.5 International Best Practices on Transparency and Accountability in Oil 
exploration and extraction 

2.5.1 Extractive Industry Transparency Initiative (EITI) in context 
 
Launched in September 2002 by Tony Blair as a complement to efforts of impro ving 

governance, the EITI provides a good entry point for broader work and discussion on revenue 

management. 

 

The Extractive Industries Transparency Initiative (EITI) is a voluntary initiative with the 

objective of improving transparency and accountability in countries rich in oil, gas, and mineral 

resources.219  Once a host country endorses the initiative, the EITI process is mandatory for all 

extractive industry operators (including those that are state-owned) operating within that 

country.220 

 

By encouraging greater transparency and accountability in countries dependent on the revenues 

from oil, gas and mining, the potential negative impacts of mismanaged revenues can be 

mitigated and these revenues can instead, become an important engine for long-term economic 

growth that contributes to sustainable development and poverty reduction. 221 Resource-rich 

countries, extractive industry companies and the international community have a common 

interest in supporting efforts to increase transparency and accountability. 222 

 

The G8 countries issued a Declaration on Fighting Corruption and Improving Transparency at 

Evian in 2003. At Sea Island in 2004 Transparency Compacts was agreed with four countries. 

The IMF has promoted fiscal transparency in member countries via the Code of Good Practices 

on Fiscal Transparency and the associated manual, while implementation of the code is 

monitored through the production of Reports on the Observance of Standards and Codes 

(ROSCs).223 Both the IMF and the World Bank promote more effective resource revenue 
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management through policy advice, policy-based lending, project lending and technical 

assistance.224 

 

From its inception, the EITI has enjoyed wide international support. But the focus for the 

initiative is at the national level. Country ownership of EITI and company participation in the 

initiative provides a domestic and international signal of a commitment to high standards of 

transparency and accountability in public life, government operations and in business. 225 

 

The EITI aims at improving governance. Improved governance of the resource revenues allows 

better management of those resources which in turn promotes greater economic and political 

stability. The resultant effect is that it prevents conflicts in the extractive sector. There is also 

improved investor climate which provides   a clear signal to investors and the international 

financial institutions that the government is committed to greater transparency by 

implementation of EITI.226 

 

Benefits to companies and investors centre on mitigating political and reputational risks. Civil 

conflict and political instability caused by opaque governance is a clear threat to investments. In 

extractive industries, where investments are capital intensive and dependent on long-term 

stability to generate returns, reducing such instability is beneficial. Transparency can also 

contribute to a level playing field for companies, and by making public their payments to a 

government a company can help to demonstrate the contribution that its investment makes to a 

country.227 

 

Benefits to civil society come from increasing the amount of information in the public domain 

about those revenues that governments manage on behalf of citizens, thereby making 

governments more accountable. Thus, the role of the civil society cannot be underestimated.  
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2.5.1.1 EITI Stakeholders 

 
At the national level, the EITI is a government- led initiative. However, the EITI Principles and 

Criteria call for the active involvement of other partners from wider society. Broad local 

leadership and participation are essential, and active public engagement from a range of 

stakeholders is required. 

 

A stakeholder is defined as an individual, community, group or organisation with an interest in 

the outcome of the EITI, including both those who are affected by it (positively or negatively) 

and those who are able to influence it (in a positive or negative way). 228 Stakeholders will be 

drawn from within state institutions, the private sector and civil society. There are both key and 

wider stakeholders, defined by the level of their interest and degree of influence over 

implementation. The grouping varies with each country. However, similar actors are likely to be 

involved in all countries. 

2.5.1.2 The EITI Principles 
 

The EITI principles affirm some of Kenya’s Constitutional underpinnings. This includes the 

affirmation that the prudent use of natural resource wealth should be an important engine for 

sustainable economic growth that contributes to sustainable development and poverty reduction. 

However, if not managed properly, can create negative economic and social impacts; affirmation 

that management of natural resource wealth for the benefit of a co untry’s citizens is in the 

domain of sovereign governments to be exercised in the interests of their national development; 

recognition that a public understanding of government revenues and expenditure over time could 

help public debate and inform choice of appropriate and realistic options for sustainable 

development; underline the importance of transparency by governments and companies in the 

extractive industries and the need to enhance public financial management and accountability; 

recognition that achievement of greater transparency must be set in the context of respect for 

contracts and laws; recognition that the enhanced environment for domestic and foreign direct 

investment that financial transparency may bring; belief in the principle and practice of 

accountability by government to all citizens for the stewardship of revenue streams and public 
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expenditure; commitment to encouraging high standards of transparency and accountability in 

public life, government operations and in business; belief that a broadly consistent and workable 

approach to the disclosure of payments and revenues is required, which is simple to undertake 

and to use; belief that payments’ disclosure in a given country should involve all extractive 

industry companies operating in that country;  in seeking solutions, all stakeholders have 

important and relevant contributions to make – including governments and their agencies, 

extractive industry companies, service companies, multilateral organisations, financial 

organisations, investors and non-governmental organisations.229 

 

2.5.2 Conclusion 
 

This chapter sought to test whether the current polices regulator regimes / institutions and laws 

are adequate to deal with the emerging concerns in the exploration and extraction of oil in light 

of Constitutional dictates of transparency and accountability. From the foregoing discussion, it 

emerged that there are no institutions and or adequate institutions in place to deal with the 

exploration and extraction of oil in Kenya with the required constitutiona l underpinnings of 

transparency and accountability. It is also evident that the current laws and policies do not 

address the issue of transparency and accountability and access to information in oil 

development. Neither do the newly enacted laws, that is, the Access to Information Act as well 

as the Natural Resources (Classes of Transaction Subject to Ratification) Act, 2016 address this 

issue. The purpose entrenching legal regimes as has been discussed is to ensure that there is 

promotion of the principles of transparency and accountability and access to information with 

regards to public resources. This in turn enables citizens make informed decisions and demand 

for greater and prudent use of national resources for sustainable economic growth. An 

accountable government and an informed citizenry contribute to greater political stability, 

economic prosperity, increased energy security as well as promotion of improved investment 

climate. This greatly averts the issue of conflicts, thus averting the resource curse.  

 

The promotion and adoption of the EITI initiatives would also highly promote transparency and 

accountability in the exploration and extraction of oil in Kenya. However, there is need for 
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strong institutions to achieve this greater good. The EITI initiatives echo the aspirations of the 

people of Kenya as underpinned under the Constitution, 2010 and in particular, the ethos of 

transparency and accountability that run through the Constitution.  

As stated by Odote,230 there is need to ensure that the law when enacted responds to the specific 

challenges of the extractive industry, is in line with and does not negate the constitution and also 

is popularised and implemented effectively.231 Unfortunately, the newly enacted Access to 

information Act, 2016 that commenced on 21st September 2016 is silent and does not respond to 

specific challenges of the extractive industry. The nature of the extractive industry, given that the 

revenues generated therein are prone to corruption,  the technical nature of the industry, and the 

complexity of the issues to be addressed all justify the need for availability of 

information.232Information will help demystify myths, enable citizens to understand the industry, 

empower citizens to engage with the processes and decisions thus enhancing accountability and 

transparency.233 

This chapter has thus confirmed the hypothesis that Kenya lacks adequate laws and policies and 

regulator regimes/ institutions to deal with the emerging concerns in the exploration and 

extraction of oil in light of Constitutional dictates of transparency and accountability.  

 

Further to this discussion is the issue of contract transparency which can be achieved through 

access to such contract held by the actors in the oil development sector. The next chapter seeks to 

analyse the issue of contract transparency and what role it plays in the promotion of transparency 

and accountability in the exploration and exploitation of oil.  
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3.0 CHAPTER THREE 

3.0 CONTRACT TRANSPARENCY – ITS ROLE IN PROMOTING TRANSPARENCY 
AND ACCOUNTABILITY IN OIL EXLPORATION AND EXTRACTION IN 
KENYA 

3.1 Introduction 
 
The preceding chapter discussed the adequacy of laws and policies and regulator regimes/ 

institutions to deal with the emerging concerns in the exploration and extraction of oil in light of 

Constitutional dictates of transparency and accountability in a bid to avert the resource curse. 

This chapter continues the discussion in bringing out another key component that will ensure that 

Constitutional principles of transparency and accountability are achieved with regards to 

exploration and extraction of natural resources. While it is acknowledged that there are aspects in 

oil exploration and extraction such as environment, health and safety aspects, local content 

compliance, contractual terms among others that greatly impact on its administration and require 

that there ought to the transparency and accountability, this chapter deals with the aspect of 

contract transparency that in some instances would incorporate issues such as fiscal aspects, 

profits as well as local content compliance.  

 

Natural resources in most African countries are vested in the State. Kenya is no exception. It 

therefore follows that contracts on natural resources that may range from permits or licences for 

exploration and discovery to a substantive contract for development, production and distribution, 

are  often between the investor and the State (or its agencies). 234 The primary objective of the 

investor is to procure profits, obtaining the maximum possible risk-adjusted return on its 

investments over the life of the investment.235 This informs issues of interest of the investor 

when it comes to arranging for and agreeing to contractual terms of engagements. 236 Of 

particular interest to the investor would be the area of land that is perceived or proved to contain 

the resources to be extracted. The investor will seek to obtain security over or non-interference 

with, the investment assets. The investor would seek to obtain assurances of fair, equitable and 

non-discriminatory treatment, and stability of the legal environment within which it 
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operates.237Further, the investor would also be interested in consistency, continuity and 

predictability in the actions of the host State, and the need to subject the agreement to 

international legal order and to secure a credible forum for the resolution of any dispute that may 

eventuate.238 Conversely, the State’s primary objective is to protect its citizen’s public interest of 

economic development. This interest would in turn translate into expectations of maximum 

revenue from the exploited resources, job creation (direct and indirect) from the investment, 

provision of training and skills upgrade, transfer of technology to the host State, increased capital 

stock, and spin-off of new and allied industries.239 

 

When oil was discovered in Turkana, the then Minister for energy Kiraitu Murungi promised the  

country that contracts with companies relating to the extractive industry would be availed to the 

public, including through dedicated website.240 

 

There is a growing movement for contract transparency with regard to contracts entered into by 

parties in oil exploration and extraction. This has been supported by an increasing number and 

diversity of organizations and institutions.241 Civil society organizations such as Revenue Watch 

Institute and the Publish What You Pay Campaign have been on the forefront in pushing for 

further openness.242 International financial institutions such as the World Bank, the International 

Monetary Fund and the International Finance Corporation are beginning to encourage contract 

transparency; the strongest of these proponents being the International Monetary Fund, which 

endorsed contract transparency as key to good governance of extractives.243 Kenya for example 

requires that all agreements relating to natural resources be subject to ratification by Parliament 

if it involves a grant of a right or concession by or on behalf of any person, including the national 

                                                 
237

 Ibid  
238

 Ibid  
239

 Ibid  
240

 Kenya Debating Transparency of Natural Resource Contracts, 16 August 2013, Available at 

www.freedominfo .org/2013/08/Kenya-debating-transparency-of-natural-resource-contracts/ (Accessed 3/11/2016)  
241

 P. Rosenblum & S. Maples (2009), ‘Contracts confidential: Ending secret deals in the extractive Industries’, 

Revenue Watch Institute. 
242

 Ibid  
243

 International Monetary Fund Guide on Resource Revenue Transparency, 2007  

http://www.freedominfo.org/2013/08/Kenya-debating-transparency-of-natural-resource-contracts/


58 

 

government, to another person for the exploitation of any natural resource. 244 Very recently, 

contract transparency in Kenya was advocated by the IMF, which as has been seen above, has 

supported more contract transparency.245 

 

All land in Kenya belongs to the people of Kenya collectively as a nation, as communities and as 

individuals.246 Public land constitutes all minerals and mineral oils as defined by law.247 

Therefore, it can be stated that oil and minerals are the property of the nation. Essentially, the 

country and its citizen own these resources. Governments, as representatives of the people, often 

sign licenses or contracts with companies giving the companies the right to extract the natural 

resources in exchange for a share of profits.  The contract represents the terms of the agreement 

between the company and the State. In addition to scale terms, contracts often also include 

information about local content, environment impact, infrastructure and production timing. It is 

of the utmost importance that a government negotiates the right contract to ensure that it benefits 

from its natural resources. As is the norm, large investment projects are built upon a series of 

contracts that may in turn require many other contracts for purposes of implementation. 248 Some 

experts estimate that a typical large international project has “forty or more contracts uniting 

fifteen parties in a vertical chain from input to supplier to output purchaser.”249 Resource 

extraction projects are no exception: one expert interviewed estimated that a typical oil project 

could have around 100 contracts supporting and flowing from the project. 250 Most of these 

contracts are between private parties, such as contractor and sub-contractors, private banks, and 

individual financiers.251 This paper however seeks to look at the contract between the State and 

the company (or consortium of companies) that is superior to the other contracts and which is 

concerned with exploration and extraction of the natural resource. Such contracts would include 
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concession agreements, license agreements, production sharing agreements and service 

agreements.252 

 

Contract transparency as will be discussed under this chapter requires that governments must 

publish contracts and agreements with oil companies; both must report on extraction rates and 

revenues earned, paid, and received; the government must document and publicize oil revenue 

spending.253 Transparency must also infuse the production process—leases should be awarded 

through open competitive auctions and companies should provide the public with annual 

production forecasts.254 Further, contracts, ought to address the all important public interest 

concerns such as issues concerning the environment that are oft neglected in contract 

negotiations. 

 

This chapter therefore seeks to test the hypothesis that, contract transparency, just like the legal, 

policy and institutional regimes are lacking in furtherance of transparency and accountability in 

the exploration and extraction of oil in Kenya. This chapter will exhibit the importance of 

contract and the answer the question of what contract transparency seeks to cure with regard to 

transparency and accountability in oil exploration and extraction.  

 

3.2 The Legal Hierarchy of Contract laws in Kenya 
 

 
Contracts generally and obligations that fall thereunder, do not exist in a vacuum. They are 

anchored in existing laws. In Kenya, the Constitution is the supreme law of the Republic and 

binds all persons and all state organs at both levels of government.255 No person may therefore 

claim or exercise State authority except as authorized under the Constitution. 256 The Constitution 

includes information on the Bill of Rights257 and values of the country, potentially including 
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natural resource ownership. Parliament is vested with authority to enact legislation; 258 therefore, 

such laws flow from the constitutional structure and thus form the next level of laws which 

include statutory laws and policies that govern various industries.  With regard to governance of 

natural resources, and in particular the exploitation and exploration, such laws include the 

Petroleum and mining laws, environmental laws, health and safety laws as well as tax and labour 

laws. Regulations on the other hand are more specific and are usually set forth in accordance 

with a law by an executive, ministry or department.  

 

Some countries have constitutions, laws and regulations that are very specific about the rules 

governing extractive industries.259 As a result, there may be less information in the contract and 

less for the government and company to negotiate about each deal. While theoretically the laws 

and policy are supposed to have more authority than contract, in legal speak, contracts can also 

be written to explicitly override the laws and regulations.260 This is done through inclusion of 

clauses or terms that may override the laws that are in place. This, however, can and in most 

instances does have a negative overall impact on extractive industry governance, as too much 

variance from one project to another makes it more difficult to effectively monitor and enforce 

agreements.261 In practice, the prevalence of contract-specific arrangements means that even 

when legal frameworks have many details about the extractive policy, oversight is impossible 

without the contract.262 

 

Contract laws in Kenya stem from the Constitution as well as statute and other regulations. The 

ensuing discussion will look at the law of Contract in Kenya and its place in industry, that is, the 

exploration and extraction of natural resources and the Constitutional parameters of transparency 

and accountability in this sector.   

3.2.1 Historical precepts to the law of contract in Kenya 
 

The imposition of English law in Kenya on August 12, 1897 determined the present law of 

contract in Kenya. Admittedly, the Indian Contract Act that applied to Kenya was largely a 
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codification of English Common Law principles. 263 The English contract law applies to Kenya 

by virtue of the Judicature Act of Kenya.264 Section 3 provides for the mode of exercise of 

jurisdiction. It states that: 

(1) The jurisdiction of the High Court, the Court of Appeal and of all subordinate courts 

shall be exercised in conformity with—  

(a) the Constitution;  

(b) subject thereto, all other written laws, including the Acts of Parliament of the 

United Kingdom cited in Part I of the Schedule to this Act, modified in 

accordance with Part II of that Schedule;  

(c) subject thereto and so far as those written laws do not extend or apply, the 

substance of the common law, the doctrines of equity and the statutes of general 

application in force in England on the 12th August, 1897, and the procedure and 

practice observed in courts of justice in England at that date:  

Provided that the said common law, doctrines of equity and statutes of general 

application shall apply so far only as the circumstances of Kenya and its inhabitants 

permit and subject to such qualifications as those circumstances may render necessary. 

 

Currently, the sources of law in Kenya are the Constitution, the general rules of international law 

shall form part of the law of Kenya, 265any treaty or convention ratified by Kenya forms part of 

the law of Kenya under the Constitution,266Kenya Acts, certain United Kingdom Acts, and in the 

rules of common law and equity as developed in England. 267 In practice however it is the last 

category that proves to be the most important for the simple reason that there are statements in 

the Constitution and only a handful of Acts directly concerned with general law. 268 Consequently 

it is what the courts have done in the area of contract that proves to be of paramount 

importance.269 
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3.2.2 Law of Contract Act 
 
The law of contract in Kenya is governed by the Law of Contract Act.270In its preamble it states 

that it is an Act of Parliament to apply the English common law of contract to Kenya, with 

certain modifications.  Thus, the common law of England relating to contract, as modified by the 

doctrines of equity, by the Acts of Parliament of the United Kingdom applicable by virtue of 

subsection (2) of the Law of Contract Act and by the Acts of Parliament of the United Kingdom 

specified in the schedule to the Act, to the extent and subject to the modifications mentioned in 

the schedule shall extend and apply to Kenya; provided that no contract in writing shall be void 

or unenforceable by reason only that it is not under seal. 271 The Law of Contract Act further 

provides for certain contracts to be in writing.272 Contracts with regard to land should be in 

writing, signed by all parties.273 Further, the signature of each party signing has to be attested by 

a witness who is present when the contract was signed by such party. 274 The requirement as to 

writing and signing does however not apply to contracts made in the course of a public auction 

by an auctioneer within the meaning of the Auctioneers Act (Cap. 526), nor shall anything in it 

affect the creation of a resulting, implied or constructive trust. 275 

3.2.3 Government Contracts Act 

 
Contracts entered into by the government are governed by the Government Contracts Act. 276 The 

Act277 which commenced on 1st July, 1957 when Kenya was still under British colony largely 

makes reference to ‘Colony’. It inter alia provides that, any contract made in the Colony on 

behalf of the Government shall, if reduced to writing, be made in the name of the Government of 

the Colony and Protectorate of Kenya and shall be signed either by the accounting officer or by 

the receiver of revenue of the Ministry or for the department of the Government concerned,or by 

the public officer duly authorized in writing by such accounting officer or receiver of revenue, 

either specifically in any particular case or generally for any contracts below a specified value in 
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his department or otherwise as may be specified in such authorization. 278 Contracts made for the 

Government outside Kenya by a person whether generally or specifically authorized in writing in 

that behalf by the Minister shall, so far as the same comes within the jurisdiction of the courts of 

Kenya, be deemed a contract made on behalf of the Government. 279 

 

3.2.3.1 Adequacy of the current legal framework with regard to transparency 
and accountability in contractual obligations  

 

The Government Contract Act280 and the Law of Contract281 were enacted before the 

promulgation of the Constitution, 2010. In fact, the Government Contract Act still makes 

reference to Kenya as a Colony. This just shows how outdated the Act is. As regards extraction 

and exploration of oil and the constitutional principles of transparency and accountability, the 

aforesaid Acts are largely lacking and do not address the emerging concerns in the oil sector.  As 

such, the proviso under the constitution calling for transparency and accountability in any 

dealings by the State and with particular regard to natural resources is not reflected under both 

statutes.   

3.3 Why contract transparency 
 
As stated in the introductory bit of this chapter, when oil was discovered in Turkana, the then 

Minister for energy Kiraitu Murungi promised the country that the contracts with companies 

relating to the extractive industry would be availed to the public, including through dedicated 

website.282 Very few countries disclose contracts made with private companies to develop 

natural resources. However, pressure for more transparency has been on the rise, as is now on 

display in Kenya.283 

 

It is against this backdrop that the government recently cancelled contracts with mining 

companies over questions about their adequacy and transparency.284 The IMF has also been at 
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the forefront in pressuring Kenya to disclose the terms of their contracts.285 Transparency of 

extractive sector foreign investment contracts is considered desirable to permit the public to 

assess whether company payments are adequate, evaluate other contract terms and monitor 

compliance.286 

 

The first step in contract transparency is for the government and the companies to agree that the 

contracts can be shared openly, or for the government to pass a law req uiring contract 

transparency in line with the provisions under Article 35 of the Constitution as to access to 

information. For the management of natural resources and the growth and economic 

development that resources provide, contract transparency is essential.287 All parties to such 

contracts, to wit the host State, citizens, and investors have much to gain from contract 

transparency.288 The case for contract transparency is buttressed by the fact that governments 

will be able negotiate better contracts if they have access to contracts other than their own, as 

industry certainly does.289  Co-ordination among government agencies in enforcing and 

managing the contracts will also be made easier.290 

 

Minerals and mineral oils are classified as public land. 291As earlier stated all minerals and 

mineral oils vest in and is to be held by the national government in trust for the people of Kenya 

and is to be administered on their behalf by the National Land Commission. 292 This was 

acknowledged in the case of Cortec Mining Kenya Limited v Cabinet Secretary Ministry of 

Mining & 9 others293 where Mutungi J., in dealing with the cancellation of special mining 

licences to the Applicant acknowledged and inter alia held that: 

 

Article 62(1) (f) of the Constitution “all minerals and mineral oils as defined by law” 

are classified as public land and by article 62(3) of the Constitution minerals are vested in 
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and are held by the national government in trust for the people of Kenya and thus the 

Commissioner of Mines is placed in a position of trust to execute the functions and 

exercise powers as a trustee for the people of Kenya.  

 

Further, because the citizens of the country are co-owners of these resources, they have a right to 

understand the terms contained in the exploration and extraction of oil. They need to be informed 

and have a right to know how their government is selling their resources. 294 

 

In most- countries, as is the case in Kenya, sub-soil resources such as minerals, oil and gas are 

the property of the State, not the individual property owner of the surface rights.295 Citizen 

ownership is not such a simple proposition when it comes to particulars, however; in countries 

with mineral and hydrocarbon resources, the ways in which the region, community and nation 

divide the benefits of these resources can be highly controversial.296  Accordingly, with regards 

to contracts involving oil, gas and mineral resources, they may cover a range of information to 

which citizens should rightly have access, as they are the owners of such resources. 297 

 

The “value” of a contract cannot be captured in a single number; contracts typically contain 

information about fiscal terms and/or aspects and the allocation of risk that are essential to 

understanding the benefits and risks- the real value of the deal.298 Beyond the fiscal aspects that 

are necessarily involved, contracts may also contain provisions covering many other areas that 

directly affect citizens, including (but not limited to) environmental mitigation and protection 

measures, sections on land use and rights, and provisions dealing with the displacement of local 
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communities and their rights.299 Therefore, a government is expected to use its regulatory power 

to protect the public interest and in the same breath, create an enabling investment climate that 

promotes economic growth. These competing interests have to be carefully balanced. A 

government is also expected to stay true to the dictates and the laws that be.  

 

As discussed in chapter 2, information as regards contracts in the extractive industry is extremely 

vital. The nature of the extractive industry is such that the revenues generated coupled with the 

complexity and issues emerging from oil exploration and extraction are prone to corruption, thus 

the necessity of availability of information. 300 When contracts remain secret, citizen and 

oversight actors cannot properly monitor the implementation of the deal, and the country is at 

high risk of corruption and leakage. This is also compounded by the fact that contracts are 

essentially, the law of a public resource project, and a basic tenet of the rule of law is that laws 

shall be publicly available.301 In Kenya for example, the Constitution dictates that the principles 

of governance include the rule of law as well as transparency and accountability. 302 The size and 

scope of many extractive projects is so large that they directly affect the lives, livelihoods and 

living conditions of a large population for decades.303 The contracts governing these projects 

may constitute the most significant rules affecting a country’s populace.304 Where contracts 

create their own law- because they modify existing laws, freeze the application of those laws, or 

elaborate on outdated or incomplete laws- it is all the more important to disclose their contents 

for democratic accountability and promotion of good governance.305 More so, in keeping with 

the fact that, such contracts are with regard to a resource that is owned by the citizens and do not 

constitute private property.306 Further, minerals and mineral oils are to be held in trust for the 

people of Kenya.307 
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3.3.1.1 Contracts are part of the ‘value chain’ 
 

In the legal framework that regulates the extractive industries, contracts are an essential missing 

piece.308 They have to establish key issues. They spell out the rights and obligations of each 

party. They also spell out how profits are to be divided between the host State and the investor. 

They also spell out how costs are to be treated.  Contracts are just but  one piece in understanding 

the “value chain” of multiple, interconnected points for natural resource development. 309 The 

government may further enact laws to dictate how it divides its revenue with say, the county 

government which still forms part of the value chain. At each point in the chain-from the 

decision to exploit the resources to the exploration and exploitation, revenue collection, and 

eventual state expenditure of the revenues- there are critical opportunities to improve or 

undermine the value for the population. It is of import to note that, whereas contract transparency 

may not be a panacea for improving the use of resources for broad-based growth and 

development,310 without access to such contracts, a full picture of the value chain is impossible, 

and meaningful citizen participation in the process is undermined. 311 Transparency is particularly 

critical for the effective enforcement of contracts, most critically for potential social and 

environmental violation, where the citizens are best placed to monitor compliance.312 

3.3.1.2 Key in averting conflict  
 

Without contract transparency, fears of the worst flourish, and mistrust and conflict are 

magnified among stakeholders. As Shelley313 argues, the coincidence of oil and natural gas with 

civil conflict is intuitively obvious-Sudan, Angola, Yemen, Iraq, Colombia, Burma/Myanmar, 

Indonesia, Nigeria, Algeria, Congo-Brazzaville quickly come to mind. While Idemudia314 
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explains that conflict in the Niger Delta area where oil is extracted has increased both in intensity 

and scale.  

Following several high-profile reports on contracts, national debates in a number of countries, 

and campaigns by international organizations like Oxfam, Amnesty International and Global 

Witness, citizens and local civil society organizations are increasingly aware of the critical role 

of contracts and some of their worst excesses.315 It has been argued that contract transparency is 

critical in averting conflict and it acts as an impetus in managing expectations and most 

importantly, keeping the public in the know. Access to information pertaining contracts in the 

extractive industry improve the extent and accuracy of coverage by the media of the industry and 

consequently ensure that both citizens and investors engage more freely and from a common 

factual base.316This plays a big role in averting conflict. National campaigns in Liberia and the 

Democratic Republic of Congo have for example brought attention to the problems of contracts 

concluded without transparency during protracted wars and hesitant transitions.317 In the face 

clarion calls for transparency and accountability, entities that fail to disclose, or to provide 

plausible explanations for non-disclosure are seen as  having something to hide, 318 thus spurring 

conflict which would otherwise have been averted.  

3.3.1.3 Stifles corruption/ A tool for bargaining by governments to get a better deal 
with their resources 

 
While advocating for contract transparency, Moberg stated that, transparency is good for 

minimising the risks of corruption and mismanagement, and for ensuring accountability.”319 It 

has been argued that contract transparency will help governments get a better deal for their 

resources, provide an incentive for governments and companies to make more durable deals, and 

most importantly, in a corruption plagued society like Kenya, deter corruption. 320 In ensuring 

governance reforms, the government of Kenya, under the flagship of Vision 2030 states that it 

will continue to intensify the anti-corruption programme already in place through; better 

investigation and prosecution; eliminating discretionary decision making in a public service that 
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is prone to bribery; public education and judicial and legal reform. Further, Vision 2030 also 

states that the Government also recognizes that in an open, democratic society, the people 

themselves, Parliament, civil society, and a vigilant press are the ultimate defence against abuse 

of office.321 Under the Vision 2030, contract transparency is a tool to deter corruption not only in 

governance, but also in the exploration and extraction of natural resources.  

 

Contract secrecy reinforces a culture of impunity whereby public officials are not held 

accountable for the secret deals they make.322 The resultant effect is that, corruption festers as 

these public officials are not held accountable for the questionable decisions they make. Many 

energy deals that involve huge investment costs and vast profits are hot beds for corruption. It is 

acknowledged that extractives are imperfect markets and as such, governments are often at a 

disadvantage when negotiating with companies.323 The asymmetry of information can lead to 

sub-optimal deals, even if the government is negotiating in the interest of its citizens. 324 Contract 

transparency levels the field between the government and investor companies.325 Governments 

may however not behave in their citizens’ best interests, not necessarily for nefarious reasons, 

but because of the “principal-agent” problem.326 However, when citizens have more information 

about government policy and actions, the government has a greater incentive to respond to the 

citizens’ interests, thus reducing the principal-agent problem.327This is also further achieved by 

entrenching laws for purposes of ensuring that there is greater dissemination of information as 

regards contracts. As discussed in the preceding chapter, access to information is a key 

component in achieving transparency and accountability. Citizens are able to interrogate their 

government when they know what is going on. Civil society is also able to fully play its role as 

the people’s watchdog. It thus follows that, public access to contracts and greater contract 

literacy will provide governments with an incentive to satisfy as many constituencies as possible; 

this will in turn lead to more durable contracts and lessen the need for renegotiation over time.328 
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The end result of this will be to stifle corruption as avenues for breeding corrupt tendencies will 

have been curbed.  

 

Further, contract transparency provides a strong incentive for government officials and company 

representatives to operate within the bounds of the law and not to deviate from general contract 

forms and terms, as any discrepancies would be publicly disclosed. While it may not prevent 

lower- level corrupt acts that are beyond contractual terms, it is  a deterrent to the manipulation of 

contract terms due to corruption.329 

 

Systematic publication of contracts will deter special provisions in contracts that are the product 

of corruption. As such, deviations in contracts may indicate that favours were negot iated. Such 

provisions include confidentiality clauses as will be discussed later in this chapter. This is 

especially true when countries have model contracts with few variables.  

3.3.1.4 Government management of the industry is enhanced by contract 
transparency 

 
Effective government management of the industry will be enhanced by contract transparency. 

Conflict over natural resources issues can extend to branches or agencies of the government- 

such as legislatures or taxing authorities- that are bypassed when natural resource contracts are 

treated as the exclusive preserve of one agency, as they sometimes are. 330 Co-ordination within 

government is enhanced through transparency. Thus, various branches and agencies of 

government are able to fulfill their   respective legislative and regulatory obligations to ensure 

accountability.331 Further, it will ease the way of doing business and enhance efficiency in doing 

business.   

3.3.1.5 Public Interest  
 
As earlier stated, minerals and mineral oils belong to the people of Kenya and are to be held in 

trust by the Government on behalf of the citizens. 332 This was well observed by the High Court 
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in the case of Cortec Mining Kenya Limited v Cabinet Secretary Ministry of Mining & 9 

others.333Mutungi J.,while addressing the doctrine of public trust and public interest stated that: 

 

Having regard to section 4 of the Mining Act, Article 10(1) of the Constitution that 

enjoins state officers and public officers to embrace National Values and principles of 

Governance in the execution of their duties and article 62 of the Constitution where 

minerals are classified as public land and therefore a national resource vested in the 

national government in trust for the people of Kenya my view is that the doctrine of 

public trust and public interest cannot be expunged from these proceedings.  The Minister 

as earlier observed is the ultimate custodian of the public trust and interest in the various 

matters that fall under his docket and it matters not that there are other officers charged to 

do various tasks.  It is him as Minister who takes responsibility and the buck rests at his 

desk.   Under the Mining Act this hierarchy of responsibility is well recognized and 

articulated and that explains why under section 27 of the Mining Act the Minister has the 

final word on the revocation of licences.  The Minister’s decision once exercised under 

section 27 can only be challenged by way of an appeal and not by way of judicial 

review.  In the circumstances of this case the Minister was right and was entitled to act in 

the manner he did in public interest once he was satisfied the Commissioner of Mines had 

in issuing the licence to the Applicant acted in violation of the law.  

 

The issue of public interest is further buttressed by the need for access to information as 

discussed in chapter 2. As stated in chapter 2, the court in the case of Nairobi Law Monthly 

Company Limited v. Kenya Electricity Generating Company & 6 Others334stated that, the case 

for exceptions to disclosure of information should be clear and should be subjected to the public 

interests tests and the rights and interests of others.  

3.3.2 Confidentiality clauses in exploration and extraction of oil contracts 

Wahome335 states that the IMF is pushing the government to make public details of a number of 

contracts it has signed with oil exploration and mining firms.336 Further, that the IMF assessment 
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was prepared ahead of meeting with government officials and found that the Ministry of 

Environment and Mineral Resources “treats these agreements as confidential and did not re lease 

them to the mission.”337 

While contract transparency is growing, previously, it was never quite an issue in focus.  

However, the resource curse phenomenon and the increasing demand for transparency and 

accountability in the extractive industry have necessitated the relooking of industry practice. This 

is against the backdrop that investor companies and the State have always argued that 

confidentially clauses keep them from disclosing information, particularly contracts. 338 This 

argument is circular, this is because, the State and the companies put these clauses in the 

contract.339 Parties often dictate what is to be contained in a contractual agreement, thus 

confidentiality clauses are not an impediment to disclosure as would be claimed by parties.340   

Parties can generally disclose by consent or unilaterally, pursuant to law. 341 As it turns out, there 

is considerable margin for action if and when contract parties decide to make disclosures. 342 

 

Generally, confidentiality clauses form part of a contract. Therefore, it is important to point to 

contract transparency and the consequences of its inclusion as starting point.   In any contractual 

agreement, parties oft choose to make anything confidential. As such, the parameters of freedom 

of contract permit them to keep even mundane information secret. Rosenblum343et al states that, 

a survey of more than 150 oil and mining contracts between companies and countries or state-

owned companies conducted shows that governments and companies are doing just that: using 

confidentiality clauses to cover a broad range of information, most of which need not remain 

confidential.344 In many situations, there are exceptions in confidentiality clauses that allow 

disclosure of information including the contracts themselves. 345 There may be an argument that, 

confidentiality clauses in a contract do not permit contract transparency. However, this argument 
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is rebutted by instances where legislation or even mutual consent requires contract transparency. 

This therefore supersedes confidentiality clauses.  

 

In addition to declaring all information confidential, some contracts cite clauses in the contract 

that is confidential.346 These claims might be viewed as establishing a higher tier of information 

that is unquestionably secret.347 The uniformity of confidential clauses in extraction agreements 

appears to be an exception among commercial agreements. 348 In a survey of more than 250 

confidentiality clause in many types of commercial contracts beyond those solely concerning 

extractive industries, researchers found that “it is noticeable that the confidentiality provisions 

are often more carefully crafted than other clauses on the contract.”349 While contracts in some 

industries contain similarly uncomplicated confidentiality clauses regarding the subject matter of 

the information to be kept confidential (“The term ‘confidential information’ shall mean all 

information disclosed under this agreement”).350Contracts in many other industries are very 

detailed in their subject matter descriptions, specifically listing over several pages the kind of 

information that must be kept confidential.351 

3.3.2.1 When does information stop being confidential/ When information stops 
being confidential 

3.3.2.1.1 Information in the public domain 
 
Information that is in the public domain would not form part of a confidentiality clause. 

However, there is need to define what constitutes ‘public domain’. The Constitution provides for 

access to information352 and further provides that minerals and mineral oils constitute public 

land.353Minerals and mineral oil are to be held in trust for the people of Kenya by the National 

Land Commission. Thus, as has been discussed in this chapter, the people of Kenya have a right 

to be kept informed about how the State is using their resources for the ir benefit. This has been 

reinforced by the court in the case of Nairobi Law Monthly Company Limited v. Kenya 
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Electricity Generating Company & 6 Others354where it aptly stated that, the right to information 

implies entitlements to the citizen to information; it also imposes a duty on the State with regard 

to provisions of information. The court further stated that the State has a duty not only to 

proactively publish information in the public interest which is the  import of Article 35 (3) of the 

Constitution of Kenya which imposes an obligation on the State to ‘publish and publicize any 

important information affecting the nation’, but also to provide open access to such specific 

information as people may require from the State.  

 

Information that is in the public domain, or constitutes information that ought to be in the public 

domain cannot be categorized as confidential. Oft, confidentiality clauses generally include 

exceptions to information that is in the public domain. At first blush, this may seem rather 

obvious, but it is significant because the definition of what constitutes the “public domain” can 

be very broad.355 In the Kenyan context, public interest with regard to information connotes 

important information affecting the public. It is to be noted that, contracts are much more widely 

available to private industry than to citizens; however, under the United States of American 

jurisprudence, industry knowledge is sufficient for information to be considered “in the public 

domain.” Thus, contracts in pay-for- access databases, industry publications and on industry 

forums and electronic mailing lists are all “in the public domain,” from a legal perspective. 356 

3.3.2.1.2 Information That Must Be Disclosed by Law 
  

In some instances, the law requires disclosure. This is a common exception to confidentiality 

clauses. Statutory enactments make specific requirements which are cited as exceptions making 

such disclosures a requirement for issues like arbitration, stock exchanges or other legal 

proceedings. Many provisions do not just require compliance with the law of the host state; they 

also usually state that the parties may make disclosures under any law to which the party is 

subject.357 Such laws, requiring contract transparency place a requirement on companies 

operating within a jurisdiction that requires disclosure under law. Similarly, home states could 

also require the disclosure of contracts for their companies, though a host state may argue that 
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this would run afoul of its sovereign right to selectively disclose information as it sees fit and 

regulate activity occurring within its territory.358 

3.3.3 Counter-arguments 

3.3.3.1 The Argument for commercially sensitive information and public interest 
 

The clamour for contract confidentially is that it protects commercially sensitive information.  

However, the clamour is the beginning of the talking point of actualization of contract 

transparency. What then constitutes commercially sensitive information? There is no technical 

definition of commercially sensitive information. Everything, from the existence of a contract, to 

facilitation fees ‘illegal bribes,’ to most of what is disclosed under securities regulations, can be 

classified as “commercially sensitive” in the broadest sense of the term. 359 However, greater 

public interest may require disclosure of such information. In some cases it may be obvious; but 

in others, it may require tools to measure and balance public interest in transparency against the 

private interest in confidentiality.360 

 

Further, information needed to be disclosed would not meaningfully impact on a company’s 

competitiveness. As discussed earlier, the most important public interest at stake is the right to 

information, which enables democratic accountability. The public’s right to government-held 

information has been recognized by international human rights courts.361 Additionally, the 

European and Inter-American Human Rights Courts have both recognized the right to 

information.362 In a case involving the disclosure of documents in a Chilean forestry investment, 

the Inter-American Court specifically recognized the “principle of maximum disclosure,” linking 

democratic accountability to expansive access to information, including the documents sought on 

the project.363 
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3.3.4 International practice in contract transparency 

 
Contract transparency requires a government to make all of it contracts, past and present, in all 

extractive industries easily accessible to the public. Ideally, access to contracts would be at no 

fee. Under the Constitution364 the state is required to publish and publicise any important 

information affecting the nation. This notion was fortified by the High Court in the case of 

Nairobi Law Monthly Company Limited v. Kenya Electricity Generating Company & 6 

Others.365 

 

In some countries, an individual can apply to the relevant ministry or parliamentary library to 

gain access to contracts.366 However, other countries have laws requiring parliamentary 

ratification of foreign investment contracts or the ratification of oil and mining contracts, 

specifically.367 Under the Kenya Constitution for example, a transaction relating to exploitation 

of any natural resource is subject to ratification by Parliament. 368 Therefore, given that 

parliament’s ratification is required, and as a matter of law, the contracts ought to be public 

documents. In most countries, the drafting and negotiation of contracts is the responsibility of 

executive branch ministries or state-owned enterprises.369 After this process, some countries 

require the final, negotiated contract or selected bid in an auction to be ratified by parliament for 

it to come into effect. 370 

 
Parliamentary ratification of contracts is not grounded, as a general matter, in a government 

policy of contract transparency. In some instances, it is one among many tools that companies 

use to secure their investment and safeguard it from change and expropriation.371 In some 

countries, the constitution requires parliament to give a vote on natural resources contracts, thus 
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providing a check on the executive. 372 In other countries, contracts with foreign countries are 

treated essentially as treaties, or “foreign agreements,” and must be ratified by parliament as 

such.373 Even if not a part of a contract transparency policy, parliamentary ratification of 

contracts is yet another example of the regularity with which contracts come into the public 

domain with no discernable harm to the country or company. 374 

 

The following countries differ in geographic area, political system, and resources produced; 

however, they are all states that require parliamentary vetting of contracts. 375 

 

 Azerbaijan. The Azeri Constitution gives the Azeri Parliament the power to ratify or veto 

international agreements. Such international agreements include extractive industry 

contracts such as PSAs. All international agreements must be approved by the 

parliament, at which point they become Azeri law. 376 

 Egypt. PSCs must have legislative approval to become operational. 377 

 Georgia. Foreign investment contracts are international treaties and must therefore be 

approved by parliament.378 

 Kyrgyzstan. If a foreign legal entity or individual is a party to a PSA, it should be ratified 

by the parliament.379 

 Liberia. Parliament must ratify investment contracts after negotiation and signature by 

executive ministries.380 

                                                 
372

 Supra, n. 300 
373

 Ibid  
374

 Ibid  
375

 Ibid  
376

 See, e.g., http://permanent.access.gpo.gov/lps3997/9902subs.htm “Each PSA must be approved separately by the 

Azerbaijan Parliament. See also www.uea.ac.uk/env/all/teaching/eiaams/pdf_dissertations/2005/Salimov_Parviz.pdf 

stating that “[t]he PSA is a contractual agreement between [the contractor-foreign oil company] and the Azerbaijan 

Government (normally represented by…SOCAR) for the exp loration or development of oil and gas fields. The 

PSAs…get ratified by the Milli Majlis. After rat ification by parliament, [the] PSA constitute[s] a law of 

[Azerbaijan]” and takes precedence over any other current or future law, decree o r administrative o rder.”  
377

 Adeoye Adefulu, “Fundamental Legal Issues in the Oil and Gas Industry III: A Brief Discussion of Production 

Sharing Contracts” available at http://www.scribd.com/doc/6412033/Fundamental - Legal-Issues-in-the-Oil-and-

Gas-Industry-III (accessed 20/9/2016). 
378

 See Law of Georgia on Normat ive Acts available at http://www.irisprojects.umd.edu/georgia/ 

Laws/English/law_normative_acts.pdf (accessed 20/9/2016). 
379

 See “Information Report about Business in Kyrgyzstan” http://www.kyrgyzembassy.ru/data/ 

Business_in_kyrzygstand.pdf (accessed 20/9/2016).  
380

 Constitution of the Republic of Liberia, Article 34 (f).  



78 

 

 Sierra Leone. Parliament should have access to mining contracts before they are signed, 

though its powers are limited to an advisory capacity, i.e., it can suggest changes. 381 

 Yemen. Contracts are made Acts of Parliament and become part of Yemeni law; this is 

required by its Constitution and the policy was recently upheld in an international 

arbitration proceeding against the country, after executive ministries signed and 

negotiated an extension to a PSA but the parliament vetoed it. 382 

 

3.3.5 Embracing contract transparency through disclosure 
 

While many jurisdictions have not traditionally made their oil, gas and mineral contracts 

available to the public, more recent developments have shown that contract disclosure is feasible 

and desirable for a wide range of countries.383 The National Resource Governance Institute’s 

2013 Resource Governance Index (RGI) found that of 58 countries studied, 20 countries publish 

all or some of their extractive contracts. Of countries that publish all or most of their contracts, 

include Australia, Canada, Democratic Republic of Congo, Ecuador, Guinea, Liberia, Norway, 

Peru, United Kingdom and the United States of America. Countries that publish some of their 

contracts include Afghanistan, Azerbaijan, Colombia, Ghana, Iraq, Mexico, Mongolia, Timor-

Leste, Venezuela and Yemen.384 

 

Contract transparency is also recognized internationally. The new Extractives Industries 

Transparency Initiative (EITI) Standard adopted in 2013 as discussed in chapter 2 encourages 

contract disclosure, as does the International Monetary Fund (IMF) Guide on Resource Revenue 

Transparency, the International Finance Corporations’ Performance Standards, and the Natural 

Resource Charter.385 
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Companies in the extractive industry are increasingly beginning to speak out on the benefits of 

contract disclosure through publication arguing that it helps increase trust and their social license 

to operate and to more effectively manage citizen expectations. 386 This then averts conflicts and 

propaganda as to the true nature of the revenues collected. It is important to note that such 

initiatives promote transparency and go to the core issue of governance. Managing citizen 

expectation also tremendously averts dissatisfaction thus averting conflict. Among those that 

have made statements in favor of contract disclosure are oil companies like Tullow and Kosmos, 

mining companies Newmont and Rio Tinto, and the International Council on Mining Metals 

(ICMM), an association of the world’s leading companies in the mining and metals industry. 387 

3.3.6 Beyond contract disclosure 
 

The first step in contract transparency is for the government and the companies to agree that the 

contracts can be shared openly, or for the government to pass a law requiring contract 

transparency388 in line with the provisions under Article 35 of the Constitution as to access to 

information. Once contracts are disclosed, then the state should ensure that they are published or 

publicized as such information is important and greatly affects the nation.  Oversight actors then 

have the responsibility to use the information disclosed in the contracts, together with other 

publicly available information, to monitor the company’s performance and test whether it is in 

compliance with the contract.389 

3.4 Conclusion 
 

This chapter sought to test the hypothesis whether there exists contract transparency in the 

extractive industry in Kenya. It also sought to answer the question of what contract transparency 

seeks to cure with regard to transparency and accountability in oil exploration and extraction.  

Wahome390 states that, an IMF team is pushing the Kenya government to make public details of 

a number of deals it has signed with oil exploration and mining firms. But officials on the IMF 

team have disclosed that the government has denied them access to the documents, a fact that 
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can only leave Kenyans guessing how the country is faring with regard to the exploration and 

exploitation of minerals.391 Wahome further states that, the IMF team preparing the report ahead 

of the ongoing engagement with the government, miners and other industry players is citing   the 

requirement of transparency as basis for making the recommendations. 392 

Countries have no justification for secrecy. 393All of these extractive industry investment 

agreements will be made public in the future394given that, as society evolves, people become 

more aware of their rights and increasingly demand for an accountable government. Through the 

development of technology, people are also becoming increasingly aware of what is going on 

around the world. Occurrences in other jurisdictions are simply at the click of a button. Just as 

the IFC insists that countries have no justification for secrecy, they also have no justification for 

not requiring disclosure of investment agreements for all of its Extractive Industry projects.  

Contract transparency has various benefits for stakeholders in the extractive industry. For 

example, the civil society is able to analyse government decisions, access to contracts enables 

checks on oil companies and government compliance with terms of the contract, reduces 

corruption and unequal distribution of wealth, as contracts are made with more focus of national 

development and increases information on management of public resources. 395 Contract 

transparency is beneficial to a government in that, it increases trust between government and 

citizens, increases independent analysis of contracts; increases support for contract 

renegotiations and reviews; provides information for future contract negotiations; increases the 

government’s reputation for investor as well as increases capacity in contract negotiation.396 

With regard to oil companies, contract transparency creates better relationships and increased 

trust with communities, decreases community complaints, more stable contracts and decreased 

pressures to renegotiate as well as decrease in the risk of corruption in negotiations and follow-
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up.397 States have to look at the greater good, of ensuring that there is maximum satisfaction of 

interests and minimum friction.  

As has been seen, the current legal framework in Kenya is not adequate for purposes of ensuring 

transparency and accountability in the exploration and extraction of oil. Currently, under the 

Natural Resources (Classes of Transactions Subject to Ratification) Act, 2016, section 12 ob liges 

the Cabinet Secretary to maintain a register of transactions on agreements relating to natural 

resources. Further, the Cabinet Secretary on an annual basis is required to publish a report of the 

transactions submitted.398 It should be noted that the Act does not have a wide berth as to the 

publication of the agreements relating to natural resources. As regards confidentiality under the 

Act399, the Cabinet Secretary is given the responsibility to grant requests as to confidentiality. 

This, as was discussed in chapter 2 is likely to breed corruption as opposed to leaving such 

decisions to an entity. Further, it defeats the whole purpose of contract transparency and the 

issues against confidentiality as have been discussed in this chapter.  

Therefore, there is need for review so that it echoes provisions under the Constitution especially 

as regards transparency and accountability in oil development. Further, contract transparency as 

has been seen discussed above is a necessary tool for averting conflict; curbing corruption as 

well as enabling governments get a good deal for their natural resources. Natural resources are 

finite, thus, it is important that a nation is able to collectively benefit from them.  

From the foregoing discussion, it is evident that there is no requirement for contract transparency 

in the exploration and extraction of oil in Kenya.  This chapter has thus confirmed the hypothesis 

that Kenya lacks adequate modalities for contract transparency either through laws or policies. It 

has further been seen that the issue of contract transparency can be achieved through access to 

such contracts held by the actors in the oil development sector.  

 

The next chapter will look at the example of Norway and how it has been able to use its oil 

resources to avert the resource curse. Conversely, the chapter also seeks to look at Nigeria and 

the lessons to be learnt in order to avert the resource curse.  
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4.0 CHAPTER FOUR 

4.0 A COMPARATIVE ANALYSIS  

4.1 Introduction 
 

The preceding chapter discussed the issue of contract transparency and the role that it plays in 

the wider realm of transparency and accountability in oil exploration and extraction. This chapter 

deals with the best and worst practices- hence the term resource curse in dealing with oil 

extraction.  

 

The “curse of natural resources,” “paradox of plenty,” or “resource curse” is a political economic 

phenomenon that often occurs in countries with great natural resource wealth, making the 

country’s economy grow slower than in a resource-poor country.400 The examples are numerous, 

but countries that have experienced the curse include Colombia, Nigeria, Sierra Leone, DR 

Congo, Liberia, and Ivory Coast.401 Although the economic aspect is often thought of as the main 

issue, the consequences of the curse can be subdivided into five components:402Macroeconomic 

instability and export concentration; slow growth and poverty; corruption; authoritarianism and 

conflict. As these outcomes often are mutually reinforcing, the resource curse often leads to a 

downward spiral of poverty and political instability403due to conflict.   
 

However, not all countries with abundant natural resources have fallen victim to the resource 

curse. There are countries that have a success story which should be emulated. The foregoing 

chapter seeks to discuss the steps countries that have been able to turn the natural resources into 

fortunes for their citizens and how they have ensured transparency and accountability in their 

dealings with oil, gas and other natural resources either through enactment of domestic 

legislation, policies or institutions set up by these States to manage their mining and/or oil 
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industry. Further, this chapter will use case studies to show how States have been successful 

either through sound oil policy, laws and institutions and have used them in legislation or policy. 

 In particular, this chapter will discuss the case of Norway. On the flipside,  this Chapter 

will further  look at states that have been engulfed in the quandary of the resource curse and how  

their economies have been affected by this phenomenon and the initiatives that they are 

undertaking to further avert the ‘resource curse’. In this regard, this Chapter will examine the 

case of Nigeria. 

4.2 Norway 

4.2.1 Introduction 
 

Conditions often summed up as ‘the resource curse’ can, in fact be avoided. And there is no 

better place to talk about this than in Norway, a country that has given the world a model 

showing how to exploit finite natural resources in the long-term interests of all its citizens.404 

 

Norway, one of the world’s richest economies, is a model of the prudent economic management 

of resource wealth. It presents a classic example of a country whose transparent and forward 

looking management of its petroleum resources provides a good example for other countries. 405 

 

Oil exploration on the Norwegian continental shelf began in the early 1960s. The Norwegian 

authorities declared ownership of the resources, but the first explorations were to a large extent 

conducted and financed by international oil companies. At that time there were no Norwegian oil 

companies, and very few Norwegian institutions, official or private, had any knowledge of 

petroleum-related activities.406 From the start, national administration and control over the 

petroleum activities on the Norwegian continental shelf have been fundamental requirements.407 

The challenge for Norway in developing its petroleum activities was to establish a system of 
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managing the petroleum resources that maximised the values for the Norwegian people and the 

Norwegian society.408 

4.2.1.1 The importance of policies 
 

Norway’s ability to avoid the resource curse is wholly attributed the country’s policies which 

were well implemented by the institutions that were put in place to manage its oil and gas 

activities.409  Initially, the Norwegian government selected a model in which foreign companies 

carried out all petroleum activities on the Norwegian continental shelf. However over time, the 

Norwegian involvement was strengthened by the creation of a wholly owned state oil company, 

Statoil as well as Norsk Hydro.410 Further, a private Norwegian company, Saga Petroleum, was 

also established, but was later acquired by Norsk Hydro. 411 Different technical, organisational 

and commercial expertise is attributed to the cooperation and competition between the various 

companies on the Norwegian continental shelf. This policy has also contributed to ensuring that 

Norway today has its own oil companies and a competitive supplier industry, and that the nation 

secured substantial revenues from the sector.412 This is further buttressed by the fact that the 

petroleum sector is an important part of the economy. For example, in 2012, the petroleum sector 

constituted 23 percent of GDP, 30 percent of government revenues, 29 percent of total 

investments and 52 percent of total exports.413 

4.2.1.2 Political Institutions 
  

Further, the quality of Norway’s political institutions has tremendously contributed to its ability 

to avert the resource curse. In countries with producer friendly institutions, with good protection 

of property rights, reliable public bureaucracy, and little corruption, natural resources are 

morelikely to lead to economic growth.414 When oil was discovered in Norway, it already had a 
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long and stable tradition of democratic rule.415 It also had a well- functioning state 

bureaucracy.416 

 

4.2.2 Norway’s Petroleum Industry Framework 
 

4.2.2.1 National organisation of the petroleum sector  
 

4.2.2.1.1 The Storting  
 
The Norwegian Parliament- the Storting, creates the framework for Norwegian petroleum 

activities. Such frameworks include enactment of legislation and adoption of propositions as well 

as discussing and responding to white papers concerning petroleum activities. 417 Major 

development projects or matters of great public importance must be discussed and approved by 

the Storting.418 Further, The Storting also supervises the government and the public 

administration.419 

4.2.2.1.2 The Government  
 

The government holds the executive power over petroleum policy and is responsible vis-à-vis the 

Storting for this policy.420 In applying policy, the government is supported by various ministries 

and subordinate directorates and agencies. The responsibility for executing the various roles 

within the petroleum policy is shared as follows: The Ministry of Petroleum and Energy- 

responsible for resource management and the sector as a whole; The Ministry of Labour and 

Social Inclusion – responsible for health, the working environment and safety; The Ministry of 

Finance – responsible for state revenues; The Ministry of Fisheries and Coastal Affairs – 

responsible for oil spill contingency measures; The Ministry of the Environment – responsible 

for the external environment.421 
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The Ministry of Petroleum and Energy holds the overall responsibility for management of 

petroleum resources on the Norwegian continental shelf. They further ensure that guidelines 

drawn by the Storting and the government on petroleum activities are carried out.422 Further, 

there is the Norwegian Petroleum Directorate which is administratively subordinate to the 

Ministry of Petroleum and Energy. In addition, the ministry holds a particular responsibility for 

monitoring the state-owned corporations, Petoro AS, Gassco AS and Gassnova, and the partly 

State owned Statoil ASA.423 

 

4.2.3 The Case for Transparency - (EITI) 
 
The Norwegian Government is a strong promoter of increased transparency in oil, gas and 

mining revenues, and has participated in the Extractive Industries Transparency Initiative. In 

fact, the EITI in Norway was launched in 2002. The Norwegian government has supported this 

initiative since 2003. In the autumn of 2007, Norway announced its decision to implement the 

EITI criteria and the Ministry of Petroleum and Energy (MPE) was given the responsibility of 

leading this work.424 

 

As at February 2009, Norway was accepted as a candidate for the Extractive Industries 

Transparency Initiative. This meant that Norway was required to establish an organizational 

structure for the reporting and reconciliation of the revenue streams in line with the guidelines 

acceptable for EITI. Further, the implementation of the EITI criteria in Norway is passed through 

a separate regulation for the reporting and reconciliation of cash flows from the petroleum 

industry.425  Since then, the Norwegian Government has consistently given reports to the EITI on 

the state of affairs in the petroleum industry in the country.   

 

The rational for adopting the EITI initiative is that, for oil companies to make rational investment 

decisions, the framework conditions must be predictable and transparent. This is the general 
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basis for the incentive system Norway has established on the Norwegian continental shelf. 

Organisation of the activities and the division of roles and responsibilities shall ensure that 

important social considerations are safeguarded and that the value created benefits society as a 

whole.426 At the same time, consideration for the external environment, health, working 

environment and safety plays an important role.427 Further, openness to issues such as tax 

revenues received from companies operating on the Norwegian continental shelf is a 

fundamental principle in Norway’s management of its petroleum resources and, in accordance 

with the standard Norway is promoting in the EITI, the Norwegian Government and the 

petroleum sector are seeking to make this information more accessible. 428 

4.3 Nigeria 

4.3.1 Introduction 
 

At the height of the oil boom in the 1970’s, a Nigerian military head of state allegedly boasted 

that money was no longer the country’s problem, but how to spend it. This statement, whose 

veracity is shrouded in the realm of conjecture, nonetheless aptly captures the euphoria and 

sense of boundless wealth and power that petrodollars bestowed upon the Nigerian ruling class 

that had won a grueling 30-month civil war in 1970. The Nigerian civil war, which was 

ostensibly fought to preserve the unity of the nation-state, was also partly provoked by the 

struggle between the political elite of the secessionist Biafra (Eastern region) and the rest of 

Nigeria (Northern, Western and Midwestern regions), over the control of the oil resources of the 

Niger Delta.429 

 

The discovery of oil by the Royal Dutch Shell in 1956 near the village of Oloibiri was followed 

by the extraction since 1958 with the first barrels of crude oil departing from Port Harcourt on 17 

February 1958.430  Shell-BP (as it then was) sunk seventeen more wells in Oloibiri and the field 
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came to yield, during its lifetime, over twenty million barrels of crude oil before oil operations 

came to a close twenty years after its discovery. 431 Nigeria has roughly 40 billion barrels of 

proven oil reserves. The oil’s low sulfur content –so-called “sweet” crude –is much sought after 

by refineries in the United States, which purchases about 40% of current production, providing 

about 10% of American oil imports –the fifth largest source.432 This is down from previous years 

due to civil unrest and disruption to production efforts. 433 Nigeria was estimated at having a 

capacity to produce about 2.9 million barrels of oil per day in 2010, but rates fell to between 1.7 

and 2.1 million barrels of oil per day due to direct attacks on oil infrastructure. 434 Even with such 

enormous endowments, oil production in Nigeria is synonymous with the term resource curse. 

The country has embraced the term even being referred to as the poster child for the term 

‘resource curse’.435 

4.3.2 What went wrong 
 

In early 1967, oil- related disputes motivated an insurrection by a major ethnic group in the Niger 

Delta (the repository of almost the entire region ís oil and gas reserves). 436 Less than a year after, 

the nation experienced a civil war (the Biafran war of 1967-70), which was not unconnected with 

disagreements over the sharing of oil revenues.437 After the Biafran war, Nigeria has been able to 

maintain an agile state on the brink of war constituting conflict in the oil rich Delta region. 

Further, the country has been characterized by military coups amid renewed calls for self-

determination and/or local control of oil resource.438 These conflicts, often attended by 

kidnapping of foreign oil workers for ransom (hostage-taking), vandalization and sometimes 

blow-up of oil installations, have taken on frightening dimensions over the years. 439 According to 
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a report by Hamilton and others440, violence in the Niger Delta alone is estimated to have killed 

about 1000 persons a year between 1999 and 2004 on a par with conflicts in Chechnya and 

Columbia.441 In addition, tension between the various ethnic groups over access to oil revenues 

and wealth has been experienced through the clamour for government control.  The ever 

increasing incidence of oil- induced civil conflict is also taking place against the background of 

dismal economic performance and a high level of poverty, as well as an emerging “new African 

oil boom.”442 

4.3.2.1 The Niger Delta  
 

The concentration of Nigeria’s massive oil wealth in the Niger Delta has meant that the region 

has suffered severely from the nation’s overall governance failures. 443 Further, there have been 

conflicts between oil companies and local communities in the Niger Delta which basically 

revolved around land ownership and compensation for land appropriation as well as 

compensation for environmental damages due to oil operations. 444 Additionally, there have been 

disputes as to environment degradation as a result of oil spills that has abraded the source of 

livelihood for the people of the Niger Delta and whether oil companies are eligible to pay 

compensation, and if so, to what extent.445  Nigeria has earned over $400 billion since 1970 from 

Niger Delta oil, yet the region still shows little sign of economic development. Indeed, oil 

production has created an environmental disaster for the Niger Delta, killing off local fish 

populations and polluting drinking water.446At the national level, conflicts have centered on the 

sharing of oil revenues and the allocation of public goods between various ethno regional groups, 

and the failure of the Nigerian government to take adequate measures to mitigate the 
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environmental effects of oil operations on local communities or to adequately compensate for 

such damages.447 Beginning with the Ogoni uprising of the late 1980s to the Kiama Declaration 

by the Ijaws in 1998 and the emergence of militant groups such as the N iger Delta People  

Volunteer Force (NDPVF) and the Movement for the Emancipation of the Niger Delta (MEND), 

protests in the Niger Delta has taken on a more violent and militarized form. 448 To date, the 

government of Nigeria has not been able to resolve the conflicts in the Niger Delta; instead, the 

country continues incurring costs of the oil insurgency.   

4.3.2.2 The role of the Nigeria military governments 
 

Nigeria’s military governments centralized control of the oil industry under the presidency. The 

geo-strategic interest in oil means that military and other forces are part of the local oil 

complex.449 The 1999 Constitution, which vests predominant powers in the executive branch, 

places the president in a commanding position over all Nigerian political and economic life.450 

The Niger Delta was hit particularly hard by the 1969 Oil Revenue Act, which transferred all 

energy earnings to the federal government.451 This was compounded by the 1978 Land Use Act 

that made the Federal Government the ostensible owner of all land in the country, and which the 

government applies in practice far more than the 1999 Constitution’s individual right to own 

land.452 The constitution does, however, insist that 13% of oil revenues be returned to the oil- 

producing states in addition to their share of federal revenues given to all 36 states. 453 However, 

the long periods of military rule in Nigeria (especially between 1983-1999) has meant that the 

people in the Niger Delta have not experienced a sense of political participation be it, in the 

national, state or local arena, meaning that their concerns have not been addressed politically.  

Instead, there has been a rise in militancy thathas remained under the influence of political elites. 

The militia activities have continued to incense violence in the region with the government using 

its military to suppress the disquiet in the region.    
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4.3.2.3 Lack of policies, institutional weaknesses and governance issues 
 
Nigeria is not only ethnically and religiously fragmented but is also marked by the fragmentation 

of its political structure, something which results in the persistent weakness of the political 

institutions and a lack of central coordination. 454 Reinforced by the regional tripartition of 

colonial rule455 and the existing cultural fragmentation, the weakness of the political system was 

not at all remedied when Nigeria became independent in 1960. 456 The historically weak political 

institutions, which undermined the effectiveness of the political output and reduced the state’s 

capacity to provide internal stability, were never sustainably consolidated.457 Moreover, the 

rudimentary political institutions were further destroyed and delegitimized by the successive 

military regimes, which reinforced paternalistic patterns of political rule. The military dictators, 

especially Babangida and Abacha, used the oil rents to co-opt the traditional rulers (for example, 

chiefs or, in the north, emirs) of the country in order to bolster their political legitimacy, thereby 

fostering a culture of rent seeking and endemic corruption.458 

Further, Nigeria’s military rule over the years further compounded the government’s failure to 

implement policies to deal with environment protection, accountability of oil revenues as well as 

transparency and community concerns in a bid to curb the issues surrounding resource control 

and the violent nature in the oil regions of the country. The Niger Delta has endured a long 

history of economic exploitation. However, a country with constant power struggles cannot be 

properly entrusted to entrench policies and regulations for the benefit of its citizenry especially 

where petro-dollars are the cause of the insurgency. However, now that the country is more 

politically stable, more focus has shifted in resolving the conflicts in the Niger Delta. 

Additionally, reversing the governance crisis in the Niger Delta requires credible elections, 

respecting political opposition, and disarming the militias. In order to achieve this, a serious 

public dialogue process is necessary to address the fundamental governance crisis in the region 
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and to build confidence among the many communities of the Niger Delta that the democratic 

system can meet their legitimate needs for socioeconomic development. 459 

4.3.2.4 Corruption  
 
‘I call petroleum the devil’s excrement. It brings trouble…waste. Corruption, consumption, our 

public services fall apart, and debt- a debt we shall have for years…’460Idemudia states that oil 

in Nigeria has transformed the state into an effective tool for corruption. 461 Pervasive, systematic 

corruption is at the heart of Nigerian politics in a pattern of political behavior known across the 

developing world as neopatrimonialism – the so-called “Big Man” or godfather phenomenon, in 

which powerful individuals capitalize on political and economic centralization to develop strong, 

hierarchical loyalty networks.462 These pyramid-structured networks are fueled by patronage 

sourced both legitimately and illegally from government coffers: “The essence of 

neopatrimonialism is the award by public officials of personal favors, both within the state 

(notably public sector jobs) and in society (for instance, licenses, contracts, and projects). 463 In 

return for material rewards, clients mobilize political support and refer all decisions upwa rd as a 

mark of deference to patrons.”464 “Big Men” from across the nation have sought to build their 

political empires on oil from the Niger Delta, either indirectly through access to federal and state 

government shares of the earnings, or directly through occasionally legitimate business interests 

in the region or, as they are more frequently accused, illegitimate oil smuggling and other 

operations.465 

 

Although three presidents have taken modest steps to fight this systematic corruption through the 

NEITI, the 2012 reports, and other initiatives, little definitive action has been taken to alter it 

fundamentally and the only major political figures jailed for graft were either indicted abroad or 
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ran foul politically of one of the presidents.466 For instance, President Jonathan Goodluck fired 

the managing director and several executives of the state oil company in 2012, but none of them 

have been indicted.467 

4.3.2.5 The role of oil extracting companies 
 
Oil companies have majorly contributed to oil-extraction woes.  In Nigeria, they have 

contributed to community disempowerment. The oil industry knows full well its centrality to the 

functioning of the Nigerian government, as well as the neopatrimonial pattern of politics that 

dominates.468 Since the international outcry over Shell’s alleged complicity in the Nigerian 

military’s hanging of Ogoni nationalist Ken Saro- Wiwa in 1995,469 Shell and the other major 

multinationals have taken steps to increase the amount of development aid they give to 

communities.  

 

For the Ogoni people, oil and oil companies have been a manifestation of environment 

degradation, widespread poverty and human rights abuses. The Ogoni case 470 involved Nigerians 

who sued Shell in the United States Supreme Court under the Alien Tort Statute471 of complicity 

in human rights violations committed against the Ogoni people of the Niger Delta from 1992-

1995. The violence towards the Ogoni people included extra-judicial executions, torture as well 

as crimes against humanity. Shell began oil exploration in the Niger Delta in 1958. During this 

period, the company worked with the government in quelling resistance and would finance the 

Nigerian soldiers who used deadly force on the Ogoni people to suppress the resistance. The case 

was settled in favour of the plaintiff with Shell paying U.S. $ 15.5 million in settlement. Further 

to the atrocities by the companies, Chevron in particular, has also lent their helicopters and 

equipment to the Nigerian military for operations to protect oil facilities during which the 

military committed atrocities.472 One study has even found that “the oil companies have also 
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contributed significantly to the buildup of armed groups in the Delta.”473 Shell itself admitted in 

2004 that its business practices had contributed –inadvertently, in its estimation –to conflict, 

poverty, and corruption in the Niger Delta.474 

4.3.3 Measures to curb the resource curse/ Nigeria Extractive Industries 
Transparency Initiatives (NEITI) 

 
At the urging of the United Kingdom, the Obasanjo administration developed the Nigerian 

Extractive Industries Initiative (NEITI) in 2005, and pushed oil companies active in Nigeria to 

join.475 The NEITI holds companies and the government to a series of rights standards and best 

practices, and promises to conduct regular audits on the industry. Several reports have followed, 

including one by the National Assembly and another commissioned by the Jonathan 

administration, both in 2012.476 Such information is tremendously important to provide the 

Nigerian public glimpses at the real revenue figures earned by the oil industry and paid to the 

Nigerian government. NEITI’s first audit was held in 2005 and in early 2006 the Obasanjo 

administration revealed that it had discovered significant discrepancies between what the oil 

companies paid to government and what the government had recorded as its earnings.477 The 

2012 reports found similar problems, alleging that Nigeria loses $6 billion annually to oil theft 

and has lost $29 billion since 2002 in price-fixing scams that involve some of the highest levels 

of government, including several oil ministers, and the multinational oil companies. 478 

4.3.4 Conclusion 
 
As exhibited, the example of Norway presents a country which regardless of its pre-existing 

institutions made significant efforts to ensure that it establishes a system o f managing the 

petroleum resources that maximised the values for the Norwegian people and the Norwegian 

society. It was able to come up with a regime for the entry into the petroleum sector and 
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continued to embrace initiatives that would ensure transparency and accountability. Further, 

Norway’s political stability and a stable tradition of democratic rule ensured that natural 

resources are more likely to lead to economic growth.   

 

Nigeria on the other hand is an example of what went wrong. The case for Nigeria brings to the 

fore the resource curse phenomenon and the overwhelming nature of resource booms to a 

country.   

 

 

 

 

 

 

 

 

 

 

 

 

5.0 CHAPTER 5 

5.0 SUMMARY, CONCLUSIONS AND RECOMMENDATIONS 

5.1 Summary of findings 
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This chapter concludes the salient findings of the study.  Additionally, the Chapter will also have 

highlights of the proposals for reforms, in order to align to the Constitutional paradigms of 

transparency and accountability in the exploration and development of oil in Kenya. This chapter 

is based on the analysis and discussion of the preceding chapters which identified deficiencies in 

the law as well concepts that ought to align to the Constitutional tone and spirit of transparency 

and accountability.  

 

The study sought to critically analyse the deficiencies in law with regards to the exploration and 

extraction of oil and the role of  access to information keeping in mind that natural resources 

constitute public land and thus are held in trust for the people of Kenya by the National Land 

Commission. Further, the study looked at the role of contract transparency and its role in 

averting the resource curse and what would be achieved through contract transparency.  

The objectives of the study was to critically discuss oil exploration and extraction and the need 

for transparency and accountability initiatives to avert issues of corruption, conflict and poverty 

especially in developing countries and in particular Kenya.  

The hypothesis of the study was that, transparency and accountability in oil extraction in Kenya 

is lacking and may undermine efforts to ensure that the country effectively benefits from this 

resource.  

The research methodology used in the study was mainly desktop research given that most of the 

materials and literature is available as secondary data in the internet, books, journal articles, 

reports and relevant studies in the area. The study was also based on a case study as well as 

comparative methods of inquiry in order to prove or disprove the hypothesis.  

The study was divided into 5 chapters. Chapter One introduced natural resources under the 

Constitution 2010 and the whole concept of the resource curse.  The chapter included the 

background to the study, literature review and theoretical framework in laying out the foundation 

for discussion in the ensuing chapters.  

Chapter two analyzed the legal, policy and institutional framework as regards extraction and 

exploration of oil in Kenya. The chapter further analysed access to information, a key concept in 

ensuring that transparency and accountability can be achieved. The discussion was organized 
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around the thematic areas of legal framework with regard to oil and access to information, the 

policy and institutional framework. The chapter also looked at case law with regards to access to 

information.  

From the discussion under chapter two, the question that this chapter sought to answer is whether 

the current policies, regulator regimes and laws are adequate to deal with emerging concerns in 

the exploitation and extraction of oil in light of constitutional dictates of transparency and 

accountability. This chapter further tested and confirmed the hypothesis that Kenya lacks 

adequate laws and regulator regimes to deal with the emerging concerns in the exploration and 

extraction of oil in light of constitutional dictates of transparency and accountability. This 

chapter further confirmed that, despite the court’s determination that the state ought to publish 

and publicise any important information affecting the nation, this notion stops with the provision 

under the Constitution. Thus, there are no enabling provisions, or the requirement for such 

publication in enabling law especially under the Petroleum (Exploration and Production) Act,479 

the Petroleum Exploration, Development and Production Bill, 2015 as well as the Access to 

information Act, 2016.  

Chapter Three looked at contract transparency. The chapter analysed the legal framework as 

regards contract and whether the constitutional aspect of transparency and accountability with 

particular regard to exploration and extraction of oil are provided. The chapter further discussed 

the need for contract transparency and what it sought to achieve in light of the fact that natural 

resources are shrouded in  secrecy and thus, the resulting conflict. From the study, it emerged 

that, though contract transparency is a new concept, it is one that other countries have embraced 

for purposes of transparency and accountability in the exploration and extraction of not only oil 

but other natural resources as well.   

There was also discussion with regard to confidentiality clauses in exploration and extraction of 

oil and or natural resources contracts and whether there is need to provide for them. The chapter 

looked at the clauses that go into an oil contract and the effect of confidentiality clauses. The 

chapter further examined countries that require parliamentary vetting of contracts with regard to 

exploration and extraction of natural resources.  
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From the discussion under chapter three, it emerged that it is evident that there  is no requirement 

for contract transparency in the exploration and extraction of oil in Kenya. This chapter sought to 

discuss and indeed affirmed the hypothesis that Kenya lacks adequate modalities for contract 

transparency either through laws or policies. It also sought to answer the question of what 

contract transparency seeks to cure with regard to transparency and accountability in oil 

exploration and extraction.  

 

Chapter Four discussed two countries which have abundant natural resources and have been able 

to benefit from it, albeit differently.  The discussion presented an example of a country that has 

been able to harness the benefits of its resources and the mechanisms that it has put in place. 

From this discussion, it emerged that even though a country may have strong pre-existing 

institutions, the ‘overwhelming boom’ presented by natural resources and the ensuing monetary 

benefits does not necessarily translate into benefits for a country. It was discussed that Norway 

had to entrench institutions for purposes of developing and generally management of its oil 

resources. Further, much as there was no crisis with regard to exploration and exploitation of oil 

and gas in Norway, the Norwegian Government still joined the Extractive Industries 

Transparency Initiative that advocates for transparency in the extraction of natural resources.  

 

The discussion around Nigeria presented a country that has been plagued by conflict where the 

exploration and exploitation of oil has left a country marred by constant co nflict even becoming 

the poster child for the term, ‘resource curse’. With such an abundant natural resource, the case 

for Nigeria presents high poverty levels, massive corruption, community dissatisfaction and the 

never ending conflict in the resource region. In a bid to further avert this conflict, Nigeria has 

adopted the Extractive Industries Transparency Initiative and even enacted the Nigeria 

Transparency Initiative Act.  The case for Nigeria presents a lesson of what went wrong and 

what Kenya can do differently to avert the ills that come with abundant natural resources.  

 

From the discussion under chapter four, the ill effects of the resource curse, as was the case in 

Nigeria clearly emerged. Further, it is evident that the country is trying to turn around the 

management of its fortunes in order to benefit the country and most important, avert conflicts 
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through initiatives such as NEITI Act. Norway on the other hand presented a learning experience 

on how oil resources through management by strong state institutions can benefit a country. 

These two countries presented important learning lessons.  

 

5.2 Conclusions 
 
The thesis set out to investigate the exploration and extraction of oil in light principles of 

transparency and accountability as set out under the Constitution. The study has shown and 

concluded that the law in dealing with transparency and accountability in the exploration and 

extraction of oil is inadequate as it does not reflect the Constitutional principles of transparency 

and accountability, given that mineral oils and minerals constitute public land and is to be held in 

trust for the people of Kenya by the National Land Commission. Further, Parliament is required 

to ratify all agreements involving the exploitation of natural resources. Parliament is also 

required to enact legislation providing for classes of transaction that are subject to ratification. 

However, this legislation is yet to be enacted.   

 

In Chapter One, it emerged that, much as the Constitution requires that the principles of 

transparency and accountability should be embraced in all dealings of the state, with regard to 

exploration and extraction of oil development in Kenya, there are no enabling requirements in 

keeping with the spirit of the Constitution.   

In Chapter Two, it emerged that the current legal framework as regards exploitation and 

extraction of oil in Kenya is lacking. This was exhibited from an interrogation of the Petroleum 

(Exploration and Production) Act,480 an act came into effect prior to the discovery of oil of 

economic viability. It also emerged that the current legislation has inherent weaknesses and for 

the purposes of this study, does not incorporate principles of transparency and accountability. 

Further, dealings in the oil sector and in particular transactions are not usually in the public 

domain. As such, they are not aligned to the Article 35 that provides for access to information.  

It also emerged that the Petroleum Exploration, Development and Production Bill, 2015 as well 

as the Access to information Act, 2016 do not adequately address the issues of transparency and 
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accountability with regards to oil. Further, it emerged that the Petroleum Exploration, 

Development and Production Bill, 2015 does not adequately provide for contracting, exploration, 

development and production of petroleum; cessation of upstream petroleum operations. Further, 

the Access to information Act, 2016 and with regard to the provision as to contracts does 

contracts specifically talk on agreements with regards to natural resources as e nvisaged by 

Article 71 of the Constitution that calls for ratification of such transactions by Parliament.  

 

It further emerged that the Kenya does not have adequate policy and institutional framework to 

deal with the exploitation and exploration of oil.  

 

Chapter Three aimed to show that, whereas there The Government Contract Act 481 and the Law 

of Contract482 are for purposes contractual obligations, neither is aligned to the Constitution 

2010. Further, dealings by government as regards natural resources are not captured.  

 

This chapter also discussed the need for contract transparency and what it seeks to cure in the 

exploitation and extraction of oil. International practices were also looked at in bid to show what 

other jurisdictions have adopted.  

 

Chapter Four aimed to show disparities between two resource rich countries and the lessons 

presented to Kenya of what can go wrong, as was the case of Nigeria. On the converse,  it 

emerged that Norway has been able to benefit from its resources as a result of entrenching 

policy, legal as well as institutional framework to deal with its oil sector.   

5.3 Recommendations 
 
From the foregoing, it is clear that there are many reforms required to ensure that transparency 

and accountability, principles enshrined under the Constitution are applied in the exploration, 

exploitation and development of oil in Kenya. The resource curse phenomenon is real and Kenya 

should put in place mechanisms to avert this as has been discussed in this study. The following 
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recommendations emerging from the study and as discussed below should be able to inform 

reforms in the oil sector with in promotion of transparency and accountability.  

5.3.1 The Role of Parliament 
 

The institution of Parliament that derives its authority from the people of Kenya is key for 

purposes of providing oversight in the exploitation and extraction of oil.  As noted by the World 

Bank, Parliaments are uniquely positioned to understand and monitor the effects of extractive 

industries on the citizens and act as a bridge between the government, private sector and civil 

society.483 The Constitution provides that agreements relating to the exploitation of natural 

resources are to be ratified by Parliament. 484Further, Parliament is required to enact legislation 

providing for classes of transactions subject to ratification.485 

 

In this regard, apart from having an oversight role, Parliament also exercises legislative 

authority.486 They are therefore responsible for enacting legislation that creates the framework 

for the exploitation and extraction of oil. Further, Parliament, and in particular the National 

Assembly determines allocation of national revenue. 487As was seen in Chapter Four, the 

Parliament in Norway- the Storting creates the framework for Norwegian petroleum activities. 

The frameworks include enactment of legislation and adoption of propositions as well as 

discussing and responding to white papers concerning petroleum activities. 488 Further, the 

Storting discuses and approves major development projects or matters of great public 

importance. On the islands of São Tomé and Príncipe, situatedin the equatorial Atlantic and Gulf 

of Guinea, the legislature is required to hold an annual debate on oil and gas policy. 489 

 

Parliament also plays a key role in approving oil contracts as seen in states like Azerbaijan, 

Egypt, Georgia, Liberia, Sierra Leone, Kyrgyzstan and Yemen which all require contracts to be 
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ratified by Parliament. Suffice to say, Kenya also has a provision requiring ratification by 

Parliament.490 

5.3.2 Policy Framework 
 

Policies and the current legislation in the petroleum, and or oil regulating the sector must be 

imperatively reviewed. The oil policy objectives ought to be formulated in the context of existing 

economic, social, and environmental policies; the nature and linkages of the oil sector with other 

sectors; and international and regional linkages of the sector. 491 The Oil policy should seek to 

meet the following broad objectives: establish the availability, potential, and demand of oil and 

gas in the countries; increase access to modern, affordable, and reliable oil and gas services as a 

contribution to poverty eradication; improve oil and gas governance and administration; 

stimulate economic development; and effectively and efficiently manage oil- and gas-related 

environmental impacts.492 

 

5.3.3 Need for proper institutions for purposes of oil governance 
 

Transparency and accountability should be vested in an independent yet accountable body. The 

standard model for which has been adopted in Norway where there is a separation between the 

Ministry, National Oil Company and the Petroleum Directorate. The Norwegian Petroleum 

Directorate is administratively subordinate to the Ministry of Petroleum and Energy. Further, the 

ministry holds the responsibility for state-owned corporations. The Norwegian Petroleum 

Directorate exercises management authority in connection with exploration for and exploitation 

of oil. It also issues regulations and makes decisions according to the rules and regulations for 

petroleum activities.   

 
 

5.3.4 Public consultation/ stakeholder consultation/engagement 

 
Public consultation and stakeholder engagement is key in ensuring that the right decisions are 

made with regard to exploitation and exploration of o il.  Even in long established democracies 
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the relationship between government, industry, and the public is problematic and often fails to 

serve the common public interest.493 Government agencies and the legislature are required to act 

in public interest. In the extractive industry, this may not necessarily be the case. This is because 

many regulatory agencies are too closely tied to the industries they regulate to provide effective 

oversight (“industry capture”).494 Regulation and legislation in such a symbiotic environment 

tends to favor industry at the expense of the environment, communities, social justice, and 

economic justice.495 Therefore, transparency in itself without engaging the public and the 

stakeholders may not be adequate, especially because the oil/ petroleum sector is laden with 

jargon that the public may not really be able to understand.  The ideal of a well informed, 

participatory public, is a government always receptive to public concerns, and a cooperative 

industry all working to protect the public interest is in fact far from the actual practice of 

democracy.496 

5.3.5 Have proper mechanisms for promotion of transparency and 
accountability through contract transparency and access to 
information. 

 

The purpose of transparency is to enable citizens to make informed demands for the fair and 

sustainable use of income generated through the exploitation of natural resources. Accountable 

governments and an informed population contribute to greater politica l stability, increased 

energy security and an improved investment climate. As it has been noted, the discovery of oil 

and other resources creates unrealistic expectation about future income, leading to increases in 

current expenditure, often on large and impractical projects.497 This is the basis of conflict as 

citizens may expect more than what in fact is the reality. Thus, if citizens were kept in the know, 

expectations would be managed. As noted by the Extractive Industries Transparency Initiative 

(EITI), affected communities and citizens often assume that the government and companies are 
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trying to keep the resource wealth for themselves and are undermining the economic 

development of the country through corruption and mismanagement.498 

 

Further, to the call for transparency and accountability initiatives is contract transparency. 

Contract transparency is important in realizing transparency and accountability in the 

exploration, extraction and development of oil. Contract transparency provides incentives to 

improve on the quality of contracting, government officials will be deterred from seeking their 

own interests over the population’s and, with time, governments can begin to increase their 

bargaining power by surveying contracts from around the world. 499 Secrecy hides incompetence, 

mismanagement and corruption—but only from the public, not from the industry that typically 

comes to know the terms of a deal or even the text of the putatively secret agreement. 500 The 

Constitution further makes provision for access to information with regard to any important 

information affecting the public. The Extractive Industries Transparency Initiative (EITI) and 

Publish What You Pay initiatives advocate for contract transparency as well transparency 

initiatives in the extractive industry. Contract transparency has been adopted by countries such as 

Azerbaijan, Egypt, Georgia, Kyrgyzstan, Liberia, Sierra Leone and Yemen. In these 

jurisdictions, contract transparency is embraced whereby Parliament has to ratify contracts with 

regard to international investments or agreements relating to natural resources. The São Tomé 

and Príncipe Revenue Law mandates the public to access information on all oil payments. 

Further, oil companies have also advocated for contract transparency.Among those that have 

made statements in favor of contract disclosure are oil companies, with Tullow and Kosmos, 

mining companies Newmont and Rio Tinto leading the fray.  This is because disclosure is a 

necessary precursor for the coordinated and effective management of the sector by government 

agencies.501 

 

The aspect of transparency can be achieved through access to information as regards dealings in 

the exploitation and extraction of oil. Thus, the state ought to publish, in accordance with Article 
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35 of the Constitution information held by it especially where public interest is concerned. 

Further, this will enable the citizens to keep abreast of what is happening and it would go further 

in managing citizen expectation. Ills such as corruption and conflict would be managed as the 

happenings in the industry would be in the public domain.  

 

 Further, effective policy design and analysis require that information should not only be 

available, but be reasonably accurate and distributed in a timely manner. 502 Lack of information 

leads to weak bargaining power in contract and concession negotiations, resulting in suboptimal 

capture of rents from oil resources.503 

5.3.6 Review contract clauses especially with regard to confidentiality 

Flowing from the need for contract transparency is the need to ensure that clauses in the 

contracts do not have confidentiality clauses as this would defeat the essence of contract 

transparency.  Where there are provisions of access to information with regard to dealings that 

are of public importance, confidentiality clauses of whatever natureare at odds with national laws 

supporting freedom of information and with developing international human rights jurisprudence 

on the right to information.504 From a governance perspective, transparency is a central element 

in building public accountability and finding solutions to the long-term problem of channeling 

resource wealth into sustainable development.505 Confidentiality clauses are a symptom and not a 

cause of contract secrecy. The clauses that are found in most extractive agreements are 

“boilerplate,” incorporated wholesale from prior agreements. 506 But though unnecessarily broad 

in scope and duration, they are not barriers to disclosure that is required by law or resulting from 

mutual consent.507 

There should be an overall review of confidentiality clauses, policies, including the language by 

the government and the oil companies. Where companies have concerns about disclosure, they 
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should define them narrowly and avoid recourse to blanket confidentiality. 508 Complete contract 

transparency should be adopted in position statements. 509 

5.3.7 Adoption of the EITI 
 
As discussed in chapter Two, the EITI initiative was launched by the United Kingdom 

government in 2002 to address the general failure to transform resource wealth into sustainable 

development (the “resource curse” or “paradox of plenty”) and the associated governance 

problems in the extractive industries sector.510 The EITI aims to intervene in the middle of the 

value chain—collection of taxes and royalties stage—but neither upstream nor downstream. The 

EITI has grown into a worldwide initiative.511 More than 20 countries have committed to its 

principles and criteria, the majority of them African countries. 512  Kenya should adopt the EITI 

initiative since it encourages greater transparency and accountability. The initiative further seeks 

to avert the potential negative impacts of mismanaged revenues which can be mitigated. Such 

mismanaged revenues that run into billions of dollars can instead become an important engine 

for long-term economic growth that contributes to sustainable development and poverty 

reduction.  

Tanzania just like Nigeria has enacted the Tanzania Extractive Industries (Transparency and 

Accountability) Act, 2015. The preamble to the Act states that, it is an Act of Parliament to 

provide for the establishment of the Extractive Industries (Transparency and Accountability) 

Committee for purposes of ensuring transparency and accountability in extractive industries and 

to provide for other related matters. The Act establishes a Committee whose function is to inter 

alia develop a framework for transparency and accountability in the reporting and disclosure by 

all extractive industry company on revenues due or paid to the Government; promote the 

effective citizen participation and awareness of extractive industry companies and its 

contribution to socio-economic development; promote the effective citizen participation and 

awareness of resources governance in extractive industry and its contribution to socio-economic 
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development.513 The Act further makes it an obligation to publish information in order to ensure 

transparency and accountability in the extractive industries. 514 It states inter alia that, the 

Committee shall cause the Minister to publish in the website or through a media which is widely 

accessible all concessions, contracts and licenses relating to extractive industry companies. 515 

 

Kenya would do well to adopt such an initiative.  

5.3.8 Conclusion 

The foregoing study renders it clear that, transparency and accountability in the management of 

natural resources is key in ensuring that governments achieve levels of sustainable development 

and democratic accountability. But even the best of governments don’t necessarily act in support 

of these interests without consistent pressure.516 A decade ago, there was little pressure from civil 

society or others for proper governance of extractive resources. Now this issue is the focal point 

of a strong international movement backed by governments and companies. Thus, calls for 

initiatives such as the EITI. Further, activists are seeking for greater transparency and contracts 

transparency, and regulators and international financial institutions are beginning to nudge both 

sides towards more disclosure.517 Access to information and contract transparency act in the 

interest of the public. Thus, since natural resources are held in trust for the people, it follows that 

the government is accountable to the people of Kenya and they can do this through actualization 

of the constitutionally enshrined principles of transparency and accountability.  

As a country, we stand on the tipping point of either using the discoveries in Turkana, Mui 

Basin, Lamu, Kwale and other parts of the country to join the leagues of such countries like 

Norway and Botswana, whose economies have benefitted hugely from the extractive industry, or 

follow in the footsteps on numerous countries where the extractive sector has only brought 
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misery and suffering to the citizenry, and where benefits have been enjoyed by a few elites and 

political leaders.518 The choice is ours.519 
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