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ABSTRACT
Effective law enforcement assumes that there is an effective and independent judiciary. It also

assumes that state strength is sufficiently capable of penetrating into rural areas where conflict

between statutory and customary law will be most pronounced.

Specialized divisions have been established within the High Court, including the family division,
which may be a positive development in the promotion of gender-based considerations in family
law cases. However, a critical issue is the representation of women in Parliament and other land
decision making institutions and the community attitudes. The National Land Policy notes that
women are insufficiently represented in institutions dealing with land and has directed the
Kenyan government to ensure the proportionate representation of women in land institutions at
all levels. This issue is also recognized in the 2010 Constitution, which confirms the principle of
the elimination of gender discrimination in law, customs and practices related to land and
requires implementation of the principle that no more than two-thirds of the members of elective

or appointive public bodies be of the same gender.

There is an urgent need to institute approaches that harness the potentials of both men and
women to work harmoniously in safeguarding each other‘s property rights. Key stakeholders
such as government ministries, non-governmental institutions, and community-based support
groups must also work in a concerted manner in policymaking and implementation. Leadership
in these endeavors must of necessity include women, especially the marginalized categories such
as older women and widows. Men, too, must join in resisting a culture that marginalizes any one

gender and work together with women to eliminate the disenfranchisement of women in Kenya.
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CHAPTER 1

1.10 Background

This chapter will give a brief of the study. It will contain the Background, Statement
of Problem, Justification of the Study, Statement of Objectives, Research Questions,

Hypothesis, Research Methodology, Literature Review and Limitations of Study.

1.101 Definition of Culture

Culture has been differently characterized; it is comprehended as a lifestyle of a
people.! In this manner, culture is made up of the traditions, conventions, convictions,
conduct, dress, dialect, masterpieces and specialty, demeanor to life among others,
which fluctuates from society to society and recommends that social qualities are to a

great extent relative.?

Culture is defined to mean the intricate entire, which includes learning, craftsmanship,
ethics, conviction, law, custom and some other abilities and propensity obtained by

man in his society set up.?

Culture is an arrangement of convictions, demeanors, lifestyle, craftsmanship and

traditions that are shared and acknowledged by individuals in a specific culture.*

10 Familusi, African Culture and the Status of Women:The Yoruba Example

<http://www.jpanafrican.org/docs/vol5 n0 1/5.1 African Culture.pdf.>accessed
12/7/2018

2jbid

3ibid

4Stephen Bullon et al,Longman Dictionary of Contemporary English(4™ edn

London Pearson Education Ltd 2003) pg 382

1



Culture can also be defined as a form of lifestyle that incorporates a social code of
conduct, dress, dialect, religion, custom, a certain set of conduct and frameworks of
conviction.The American Heritage Dictionary initially characterized culture as "the
totality of socially transmitted standards of conduct, expressions, convictions,

establishments, and every single other result of work and thought."

1.102 Recognition of Cultural practices and their impact on women

The hardship of women of a social voting demographic base because of their being
seldom heads of networks, clans or family relationship bunches has extensive
ramifications in their entitlement to live in a positive social setting.” The
prevailing cultural and social norms of male dominance play a key role in entrenching

gender inequality and impunity among women.

In spite of a conspicuous presence as citizens, women remain under-represented in
governing structures.”With just a couple of special cases, there is a stamped non-
appearance of women in nearby basic leadership forms.!? Despite the fact that women
are key players at the neighborhood level in household vocation techniques and

private associations, they are liable to rejection from basic leadership gatherings.!!

5K Njogu & G Oluoch,Cultural Production and Social Change in Kenya
Building Bridges(Nairobi Twaweza Communications 2007) pg 132

6K Mulcahy, Public Culture,Culture Identity,Cultural Policy(Newyork Palgrave
Macmillan 2017) pg xxii

’C Creighton et al,Gender Inequalities in Kenya(Paris UNESCO
2006)<http://unesdoc.unesco.org /images/0014/001458/145887e.pdf>accessed
13/7/2018

8ibid

°ibid

10/bid

"ibid



Effectiveness is imperiled when women and the poor are not engaged in basic
leadership and strategic decision making process.'?A noteworthy test confronting
women property inheritance rights in Kenya is social biases and practices and
separation in basic leadership in the women’s social setting. Most women feel that a

large number of cultural believes were social and gender related. 3

It is a delicate balance for women to defy patriarchal structures of culture and
tradition as well as maintain their dignity amongst their indigenous communities.
Women’s will generally bring issues up in an “emotional” way.'#They will spotlight
on one issue and when that particular issue is resolved, they vanish.!> Women keep on
supporting the woman’s rights cause, but that is frustrated in light of the fact that they
would lose their validity.!It sounds a reality rather than a mere theory that culture

can't be changed in one night. !’

1.103 The Origins of Culture and how cultural practices are conveyed

Culture began from changes in the motivational framework. Subsequently, another,
unmistakably human arrangement of inspirations could acquire self-maintained
properties from the motivational arrangement of non-human creatures.'®The

progressions affected the reasoning framework, offering ascend to new, theoretical

12 jbid

13C Creighton et al,Gender Inequalities in Kenya (Paris UNESCO

2006)<http://unesdoc.unesco.org/images

/0014/001458/145887¢e.pdf>accessed 13/7/2018

YA  Ngoma,The Impact of Women’s Struggle for Equal Rights in
Botswana(Newyork Routledge 2006)pg 121

5ibid

8jbid

7ibid

8P Prudkov, Origin of Culture:Evolution Applied Another Mechanism

Commentary on Gabora on Origin-Culture

<https://www.researchgate.net/publication/259396692>accessed 12/7/2018

3



types of reasoning.!’After numerous ages, the later people developed in order to
maintain a various leveled arrangement of scholarly inspirations which could initiate
one another and the arrangement of educated inspirations wound up self-
supported.?’Prior to the presentation of western instruction, customary Yoruba
individuals for example, had constantly transmitted their social qualities starting with

one age then onto the next.?!

1.104 Efforts made by The Birth of International & Regional Instruments in
Protection of Rights

The adverse effect of cultural practices and general lack of regard of individuals'
rights prompted the worldwide network activity to participate in conscious talks that
would for the most part report assurance of individuals’ rights all inclusive. That

activity brought forth The Universal Declaration of Human Rights (UDHR).??

The African Charter on Human and Peoples’ Rights (ACHPR/the Maputo Protocol)
was the next convention after UDHR, adopted by The organization of African Unity

(OAU) (as it then was) in 1981. OAU was later renamed the African Union (AU).

19jbid
20P Prudkov,Origin of Culture:Evolution Applied Another Mechanism
Commentary on Gabora on Origin- Culture

<https://www.researchgate.net/publication/259396692>accessed 12/7/2018
20 Familusi,African Culture and the Status of Women:TheYoruba
Example<http://www.jpanafrican .org/docs/vol 5 n0 1/5.1 African
Culture.pdf>accessed 12/7/2018
22Federation of Women Lawyers, Women’s Land And Property Rights In
Kenya A Training Handbook<http.//fi
dakenya.org/wp-content/uploads/2017/04/Women-Land-rights-
Handbook.pdf>accessed 2/8/2018



OAU is a human rights framework for Africa that was constituted and adopted to look

into the peculiar circumstances of the African Continent.?3

Kenya as a state party has committed itself on the protection of the rights of women
by ratification of the Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW) and ACHPR.?* The Constitution of Kenya 2010 in its
Article 2(6) provides that “any treaty or convention ratified by Kenya shall form part
of the laws of Kenya under this Constitution”. Implementation of the Maputo Protocol

in relation to women’s rights to property is the basis of this study.

The Beijing Platform for Action 1995 (BPA), came in as an agenda plan for women’s
empowerment that goes for fastening exclusion of the considerable number of snags
to women’s dynamic interest in social life. The Agenda aimed at women having an

equal opportunity in financial, social and political life and leadership among others.>

The primary goal of The Common Market for Eastern and Southern Africa
(COMESA) gender orientation arrangement is to encourage the consideration of
points of view into all strategies, structures and frameworks.?® The gender orientation
approach perceives female and male in their diverse jobs, have disproportionate
access to assets and gains, and that women have constrained platform to get them.?’
Article 6 (d) of East Africa Community Treaty (EAC) appreciates gender

proportionality as one of its essential rules that shall guide the society. The Kenya

23jbid

24jbid

25Federation of Women Lawyers, Women’s Land And Property Rights In
Kenya A Training Handbook<http.//
fidakenya.org/wp-content/uploads/2017/04/Women-Land-rights-
Handbook.pdf>accessed 2/8/2018

26jbid

27ibid



Constitution 2010 in Article 10 (2) (b) sets out the key values, principles and
guidelines of governance, that promote gender equality. This has been reflected in

efforts for gender mainstreaming as will be seen in later Chapters of this works.

The Kenya Courts as the custodian of the Constitution are expected to uphold, respect
the rule of law and protect the rights of women to property in the context of the
Maputo Protocol. The Courts have a key role to interpret statutory laws to promote
the rights of women to property as provided for in the statutes, regional and

international instruments.28

1.11  Statement of the Problem

Despite the existence of a proper legal framework, women in Kenya still experience
challenges in realization of property inheritance rights as a result of discriminatory

cultural practices.

In African indigenous law, it is not easy for women to enjoy any rights over property.
Traditional cultural practices are significantly segregated towards women on the
question of matrimonial property when the subject is divorce.??Customary law denies
women the entitlement to have or dispose matrimonial property.’’At the point when
women are divorced under African law, they are typically denied possession of any

real assets. 3!

28 jbid

29C Creighton et al, Gender Inequalities in Kenya(Paris UNESCO
2006)<http://unesdoc.unesco.org/images
/0014/001458/145887¢e.pdf>accessed 13/7/2018

30jbid

31jbid



1.12  Statement of Objectives

A. To examine the Court’s interpretation of realization of women property
inheritance rights in the context of the Maputo Protocol vis a vis cultural
practices in Kenya.

a. To examine, establish and document the nature of cultural practices
in relation to women property inheritance rights in Kenya.

b. To analyze the legal framework on gender equality and find out,
how cultural practices affect the realization of women property
inheritance rights in Kenya.

c. To evaluate the courts’ interpretation of women property
inheritance rights in Kenya in the context of the Maputo Protocol
vis a vis cultural practices.

d. To draw a comparison between Kenya and South Africa as a best
practice where women property inheritance rights have been

appreciated more.

1.13  Research Questions

A. How have the Kenyan courts interpreted and addressed realisation of women
property inheritance rights in the context of the Maputo Protocol vis a vis the
various cultural practices?

a. What is the nature of cultural practices in relation to women
property inheritance rights in Kenya?

b. What is the legal framework on gender equality and how have
cultural practices affected the realization of women property

inheritance rights in Kenya?



1.14

i

ii.

iii.

c. How have the Courts applied and interpreted the Maputo Protocol
to protect women property inheritance rights in Kenya?

d. What is it that Kenya can learn and adopt from South Africa as a
best practice where women property inheritance rights have been

appreciated more?

Justification of the Study

Findings of the study will help enhance application of law to protect women’s
property inheritance rights in Kenya and if there will be any need for legal
reforms, then this study will form a good basis for reforms. The existing laws
in Kenya have not efficiently addressed cultural barriers that are the main
hindrance to women’s exercise of their property inheritance rights.

Findings of the study will help protect women property inheritance rights in
Kenya. In majority of Kenyan cultures, women have been inactive due to the
notion of their inferior status, unfair treatment and negation of basic human
rights. The inactivity of women has been blamed in part on traditional
practices, and man-made barriers that have been fronted in the governance and
financial fields *2

Findings of the study will generate knowledge in the sphere of protection of
women property inheritance rights in Kenya.Widespread ignorance of the law
by women in Kenya renders the critical provisions of the Law meaningless,
and allows for the continued use of cultural practices and customary law to

determine sensitive matters at the detriment of women.

32C Creighton et al, Gender Inequalities in Kenya(Paris UNESCO

2006)<http://unesdoc.unesco.org

/images/0014/001458/145887e.pdf>accessed13/7/2018

8



iv.  Findings of the study will be recommended to help women in Kenya where
there are gaps in the law. Current family laws are largely gender insensitive
and have led to the entrenched segregation between women and men on the
issue of land and property rights. The Kenya Law of Succession Act for
example, allows proportionate inheritance rights for spouses, and at the same
time does not include specific gazetted districts in which customary law
reigns.

v.  Findings of the study will enhance achievement of the Social Pillar of the
Kenya Vision 2030 in enhancing a just and cohesive society where women
enjoy equitable social development with men in a clean and secure
environment.

vi.  Findings of the study will shape the debate and consideration of the passing of
the Gender Bill sponsored by the Majority Leader in Parliament Honourable
Aden Duale, whose deliberations begun on 20" November 2018 to promote

representation of women in both appointive and elective positions.

1.15  Hypothesis

Whereas the Maputo Protocol has provided extensively on protection of women
property rights, cultural practices have continued to negatively impact realization of

women property inheritance rights in Kenya.

1.16 Theoretical Framework

According to Catharine Mackinnon in her book Towards a Feminist Theory of the
State, she observes that the Feminists see the family as a unit of male dominance, is a

bed of male violence and reproductive exploitation, and therefore a primary source of



women oppression.*> Her theory has attempted to persuade that women have been
unjustly been branded unequal to men because of gender difference.**Feminist theory
has criticized the notion of gender being a determinant of life chances especially from
the notion that women differ by the distinction of sex.?> That consequently, women
lack control over their social life. Women contribution to the society and
accomplishments are generally restricted and seen to add little or no value. Women
dignity is consequently disregarded and their physical security violated.**The reasons

for this vary although believed to be unfair and predominantly social and unjust.?’

It is no doubt that women and men are divided by gender and this results in women
subservient role and male sexual dominance.*®The feminist make it simple, that men
are women's material conditions.>*?Women have attempted to find ways to resist and

disentangle themselves from the male supremacy with little.*®

Feminist theorists have wondered and asked several questions about the role of the
state in legitimization or otherwise of male dominance and what it has done to protect
women status.*'In the absence of answers, feminist practice has oscillated between a

liberal theory of the state on the one hand and a left theory of the state on the other.*?

33C MacKinnon, Toward a feminist theory of the state (New York Harvard

University Press 1991)pg 61

34C MacKinnon, Toward a feminist theory of the state (New York Harvard
University Press 1991)pg 37

3Sibid

38jbid

37jbid

38jbid 113

39jbid 138

40jbid

41C MacKinnon, Toward a feminist theory of the state (New York Harvard

University Press 1991)Pg 159

42jbid

10



Both theories look at law as the society’s mind and disembodied reason in liberal

theory. 3

In Nancy’s Baraza paper titled Lost between Rhetoric and Reality, she observes that
explanations of gender inequality are all about materialist theories that use cross-
cultural data on the status of women and men.** Materialist theories are more
concerned and explain how gender inequality is a result of the male and female
connection to the economic structure of society.*Such theories stress control and
distribution of valued resources are the resultant stratification of men and women.*®
The theory point out to the fact that the women’s roles as mothers and wives, although
valuable in the society, are devalued and women are in the end denied access to
desirable resources.*’Nancy has argued that gender stratification is greater where
women’s work is localized to the family and men’s work is perceived to be an

outward, to trade and the marketplace.*®

Gender is a social and political system that divides power.** That, over time, women
have been economically exploited, reduced to domestic slavery and physical abuse,
occasionally forced into motherhood, sexually objectified and a form of

entertainment, deprived of a voice, disenfranchised and suffered exclusion from

43C MacKinnon, Toward a feminist theory of the state (New York Harvard
University Press 1991)Pg 159

44Nancy Baraza, Lost Between Rhetoric and Reality:What Role for the Law
and Human Rights in Redressing Gender

Inequality ?<http://www.kenyalaw.org /kl/index.php?id=1917>accessed on
10/11/2018 2109hrs

4Sibid

48jbid

47jbid

48jbid

49C MacKinnon, Toward a feminist theory of the state(New York Harvard
University Press 1991)Pg 160

11



public life.’® In contrast to their male counterparts, women have been subjected to
physical insecurity and deprived of most social amenities and deprived proper
representation of their interests.’! Mackinnon has postulated that the state takes
character of a male in the sense that it looks at women and treat them the same way
men treat women.>> The liberal state coercively and authoritatively legitimizes
subjective social order that is male dominated®3and hence male jurisprudentially,
meaning the state aims at promoting male power.’*This has been reflected in
aggressive constitutional adjudication, which should be legitimate to the degree it is
neutral on the policy content of legislation.’Neutrality ought to be the pervasive
assumption that conditions will affect both men and women. The assumption of sex

inequality should not exist in the society.>

The Constitution of a state society and its interpretation assumes free and equal
opportunities to all citizens and that the laws take into account the Government needs

and more so, corrects what Government has previously wronged.>’

Equality law assumes gender equality.”® The laws related to women rights, that is to

say, laws of rape, abortion, obscenity, and sex discrimination are a clear picture of

S0C MacKinnon, Toward a feminist theory of the state(New York Harvard
University Press 1991)Pg 160

Stibid
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University  Press 1991)pg 163
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subordination of women.> These laws are however not political because the state is
taken as the sphere of politics.®® They form an integral part of sexual politics for the
reason that the state, through law, endorses male power by institutionalizing the male

views in law.°!

The primary political and social distinctions are distinguished mainly by sex.5?
Culture is fundamentally recognized as the basis of patriarchy.*The family is often
seen as the main structure for perpetrating patriarchy, the model authoritarian rule, the
origin of social relations that encourages differentiation of social functions on a
gender basis.®* The communal family was gradually replaced with the modern nuclear
family at the point when private property ceased to be generalized.%> The nuclear
family is monogamous by nature but for the sole purpose of "making the man
supreme in the family and to propagate, as the case maybe, future heirs to his wealth

and children."%°

That law that presupposes the fact that women and men will forever remain social un-
equals is a fallacy to me®’. I do not agree with MacKinnon’s view that the state is
jurisprudentially male, to mean that it adopts the standpoint of unquestionable male

power. I would like to point out that as a nation, Kenya has come a long way on

S9jbid 163
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64jbid
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University Press 1991) pg 28
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matters of gender discrimination. Women have been seen to move fast in claiming

their space in all spheres.

With the aggressive campaigns against male dominance, violence and discrimination
on sexual lines, MacKinnon views are perhaps destitute of women progression
towards power and economic equality. Look for example at Justice Mumbi’s
respected judgments, the upcoming pro-women legislation and women participation
in the legislative process. These are a clear indication that the male counterparts will
soon concede to a number of issues that shall eliminate male dominance. The
aggressiveness towards implementation of the two thirds gender rule according to our
Kenya Constitution has not come to pass in the appointive and all elective positions,
however, the amount of pressure that has been exerted to realize the rule will no doubt

yield a positive move.

Family is a social catalyst of patriarchy but notable is that family the family set up is
now very dynamic. Mothers spend more time with children and in the process teach
girls empowerment. We have seen a number of families where men play the passive
role and the wives are the authoritarians, changing the traditional role of parents. I
must point out that the influence of urban living, modern culture and western
influence has played a major role in diluting the cultural values and practices. In a
number of urban and modern families, gender discrimination will eventually be
declared redundant because children are ignorant of the cultural practices and this

therefore falls short of the real definition of culture.
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In Nancy Baraza’s works, the women’s inward efforts are all dependent on the
woman in the house. She pointed out that economic divide will soon fade as women
are aggressively becoming independent. A review of Mackinnon’s work lays a good
basis for my study given her very strong views on male dominance and the fact that

women remain vulnerable due to their many unanswered questions.

1.17  Conceptual Framework

Culture, as per Raymond Williams, is one of the few most entangled words in the
English dialect.®® It is significant that the base of the word is from the Latin colere, to
till.*There is the development of a field as there is the development of scholarly and
stylish sensibilities.”Culture is the way towards getting to be taught, cleaned, refined,
that is, the condition of being socialized.”'In this sense, culture proposes a procedure

for the purposeful and efficient procurement of a scholarly sensibility.”?

The Oxford English Dictionary additionally first characterizes culture with reference
to culturing.”*Culture is the development and refinement of the psyche; "the masterful
and scholarly side of human progress"; and, culture includes "the particular traditions,
accomplishments, creation, standpoints, and so on, of a general public or gathering;

the lifestyle of a general public or gathering.”#The last approach can be described as

68K Mulcahy, Public Culture,Culture Identity,Cultural Policy(Newyork Palgrave
Mac millan 2017)pg xxi
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the "anthropological” feeling of culture. The previous is the idea of culture as the

expressive arts.”

As far as political theory is concerned, 'culture' tends to be characterized in particular
molds as opposed to the general terms utilized in social examinations.”®A
straightforward refinement would be between 'culture' as a societal setting where
Governmental issues are in place. Culture as a sub-set of societal settings comprises

of assessments, learning and emotions about political action and organizations.”’

Sociological investigations of 'culture', gives the impression that culture is a division
between 'the human science of culture' and 'social human science'.’® This division of
title reflects methodological level contracts, however, it includes diverse ideas of what
'social' really comprises of.”” One variant of this is worried about 'culture' as an
arrangement of implications, images and structures; it includes a specific type of
sociological (if not semiotic) investigation.8’A second form is that 'culture' comprises
of specific fields of activity related with specific products or potentially exercises that
are restricted to, for instance, 'expressions of the human experience, social enterprises

and media parts.3!

Culture as enunciated by the United Nations Educational Scientific and Cultural

Organization (UNESCQ) and Universal Declaration on Cultural Diversity (UNCD)

Sibid

"8jbid 13

7Tibid
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takes differing frames. It refers to typical uniqueness and the majority of gatherings

and social orders of a given mankind.®?

Kenya has adopted UNESCO's meaning of culture as "that entire complex of
unmistakable, otherworldly, material, scholarly and enthusiastic highlights describing
a general public or social gathering.®*This definition envelops, notwithstanding
craftsmanship and writing, ways of life, methods for living respectively, esteem
acknowledged frameworks, conventions and convictions".#*Culture gives a people

their personality, which is passed on from one generation to another.%

Culture is along these lines the totality of a people's lifestyle. Be that as it may,
culture changes and might be improved by a steady and imaginative change process.%¢
Since culture gives the ideological and philosophical establishment for national
advancement, which is fundamental to all improvement programs, the Kenyan social
arrangement will help in evaluating and choosing thoughts before adjusting them to
improvement programs.’In addition, this approach perceives culture as a store of
'learning' which is showed in all parts of life as a manual for development of ethics,

states of mind, convictions and qualities in the public arena.®

82National Policy on Culture And Heritage(Printed by The Government Printer
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Culture is described by consistent change.#Even with globalization, culture gains new
patterns and in the process acclimatizes new and outside qualities. This makes
between reliance and a need to share data among global bodies, countries and

individuals.?°

1.18 Research Methodology
The methodology for information gathering will be through the use of the library
materials and internet research. The library research will trace the context of cultural

practices in Kenya.

To have an in depth insight, this research proposal will analyse judicial decisions in
the application and interpretation of the Maputo Protocol in relation to the
protection of women property inheritance rights in Kenya, scholarly writings,

commentaries and editorials.

This research will attempt to examine how other jurisdictions have explored and
addressed realization of women property inheritance rights. Two decades ago, the
question need for independent rights in land for women was not allowed for
discussion in public policy discourse in most parts of South Asia, for
example.’' Today, the same question can be tabled for discussion but limited in

scope and responses.®?

89National Policy on Culture And Heritage(Printed by The Government Printer
Nairobi 2009)pg 3-4
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This research will focus on South Africa which is progressive in terms of
observance of the Maputo Protocol in the protection of women property inheritance
rights, bearing in mind that Kenya made reference to the South Africa Constitution
during its constitutional making process, in so far as it affected the culture of the

Kenyan people.

1.19 Literature Review

Despite the existence of literature pertaining to cultural prejudices and perceptions,
and how they are an impediment to the protection of women property inheritance
rights, cultural practices in Kenya remain relatively unexamined. Historically,
practices of the communities in Kenya discriminated against women as was tradition
in the colonial times.”*Thus, women are considered to be inferior to men.**Women
were ascribed to roles that traditionally made them inferior.”>In some cultures, women
and children were regarded as equals, whereas in some, women were taken as objects
that could only be used and owned by men and therefore capable of being
exchanged.”®Decision on harmful cultural practices such as female genital mutilation,
wife inheritance and chastisement were based on male dominance to make

decisions.”’

3R Aura & M Oduor,Gender Equality In The New Constitutional Dispensation
of Kenyax< https.//www.acade

mia.edu/3050883/Gender in the new constitutional dispensation of
Kenya?auto=download>accessed 24/11/2018

%4jbid

9jbid

%jbid

9ibid

19



Gender hierarchy is the social system of male dominance over the females where men
considered women inferior in all capacities.”®Equality would appear to be a relative
and comparative term. Under gender hierarchy, women in this sense are not what the
standard equality approach imagines them to be: a demographic with shared
biological features.””Women have been perceived as a social group formed to be
unequal from a sexual and economic domain.!”” The inequalities that affect the
women are linked to disparity in their numbers compared to men. The range of
inequality is however very subjective in the sense that it is not exhausted by head-

counting.'%!

Substantive inequality, it is said, can be visited on a single person, provided that it is
grounded on the historical and discriminatory social reality of belonging to a social
group.'%? The real question that one seeks to address is the dimensions for comparison
for example, what is the substance of each of the inequality?'® When taking such
approach, the question of equality takes a comparative angle and seeks to address
materiality instead of ideological issues.'™ Since acting and failure to take action are
105

equally potent, one can’t draw the distinction between negative and positive rights.

H.E. Paul Kagame, President of Rwanda once had this to say:

98CMacKinnon,Substantive Equality:APerspective<http://www.feministes-
radicales.org/wp-content/uploads/2012/06 Catharine-MacKinnon-Substantive-
Equality-A-Perspective-Copie.pdf>accessed 10/11/2018
9jbid

100/pid

101C MacKinnon, SubstantiveEquality:APerspective<http://www.feministes-
radicales.org/wp-content/uploads/2012/06/Catharine-MacKinnon-Substantive-
Equality-A-Perspective-Copie.pdf>accessed 10/11/2018
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“The question you have to ponder is simply this: How does a society hope to
transform itself in the foot by squandering more than half its capital investment? The
truth of the matter is that, societies that recognize the real and untapped socio
economic, cultural, and political power of women thrive. Those that refuse to value
and leverage women’s talent, energies, and unique skills remain developmental

misfits. It is not difficult to demonstrate this with a growing body of evidence.” '

There are a few occasions in which women have opposed straightforwardly male
centric control, yet in many occurrences women have existed, but unobtrusively, on

107 Women can

the edges of the political space as opposed to test men and the state.
practically assume male jobs and be socially sorted as "male" inside the male centric

heredity structure, contingent upon the unique circumstance. '

Social parenthood additionally will in general rise above organic classes and can
prompt the strengthening of women.'®Jobs of spouses and moms, eurocentrically
portrayed as having a place with the "private" circle and as debased, can have political
essentialness and fill in as preparing powers for improvement.!'For instance, ponders
have demonstrated how the status of "mother" develops gathering of spouses in Igbo

society rather than gathering of "little girls" of the ancestry.'''This can prompt

106Winfred Lichuma,'Key Note Address’ Gender Equality Challenges In Kenya
And Africa (International Challenges And Strategies For Success Organized
By Australian Federal Police At The Australian High Commission In London
Offices On 28th June 2017 )pg 11

107F  Steady,Women and Collective Action in Africa(Newyork Palgrave
Macmillan 2006)pg 5
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moving for power between the two gatherings.''?Quite a bit of this power is inferred,
not from their alliance to men, but rather from women's very own financial jobs and

commitments to the advancement of their general public.'!?

The sort of women's liberation created inside this institutional setting was all the more
enabling to women. Imperialism undermined women through the presentation of
male-ruled political, monetary, and religious organizations that depreciated the
engaging conventional establishments of women. Imperialism implemented strict
divisions of individuals into organic classifications of "male" and "female" that were
unequal, without setting up institutional components for redressing and rising above

these classifications.!!*

A relationship by the name ABANTU for improvement works in 19 African nations
and spotlights on advancement issues by building associations among women and
men to defeat these issues.'' It plans to dispose of gender disparity by killing the
social, lawful, and political hindrances to women's fulfillment of balance and financial
autonomy under the watchful eye of the law and in the public arena.''®Among its
significant exercises are preparing in the region of strategy examination, financial

aspects, wellbeing care, leadership, the media, and natural protection.'!’
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Women establish in excess of 50 percent of the population and are ineffectively
spoken to in the formal areas of the economy particularly in official, administrative,
and basic leadership positions.!'®Subsequently, an endeavor was made to discover the
level of their support and the gender orientation related issues filling in as deterrents
to their headway.''?One vital finding was that women did not have a minimum
amount of good examples in administrative and basic leadership positions.!?The
investigation reasoned that, more women ought to be incorporated into best
administration positions, with the goal that they could likewise fill in as good
examples to enable separate the limiting social and conventional gender orientations

based on convictions and practice.!?!

The distinctive manners by which the female and male take an interest in, coupled
with the advantage from municipal administration are essentially molded through
winning developments of gender orientation, whose standards, desires and
institutional articulations oblige women' entrance to the communal and economic, and

consequently governance assets of the municipal region.'??

Social mentalities towards women and gender orientation inclination likewise will in
general obstruct their work, particularly when managing settled in organizations and

the military.'>3A few affiliations are tormented with auxiliary shortcomings that come
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from job clashes between the administration and the majority, and identity clashes

among the authority.'?*

The experience and stories that women tell radiate from their past, and are regularly
generally organized to limit their cooperation in regular daily existence.!? It isn't
abnormal for women to be distinguished as wayward, devilish, and "awful" or even
slaughtered for declining to fit into jobs encapsulated as "ordinary" or "refined" in the

public arena.'?

Despite the eloquence of the writer Ngugi's words or the new refinement of ongoing
sociology examination, nobody has started to deal with the situation of women in
Kenyan culture amid Mau.'?’All through these medicines of Mau, women remain a
couple of scattered commentaries.'”®They show up as members in dissent
developments before Mau; as co-schemers with their spouses; as issues for the men
endeavoring to run the timberland camps. Nowhere however are they given
immediate and genuine treatment and recognition as performing artists with reasons

for their own.!?®
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While men are specified by name and position, women are more often than not
alluded to as just 'a young lady'.!**Women are once in a while stratified in places of
administration.!3!One lady is made reference to as an incredible female pioneer,

however, the way that the author hitched her may clarify the perception in his book.!??

African women in pre-provincial Kenya did not discuss whether marriage and
parenthood ought to be the standard for them.!'*3 Inside marriage, they completed the
full scope of human duties.'**They didn't consider marriage to be taking out social

support; they considered it to be the road into it.!?3

1.20  Scope/Limitation of the Study

This study limits itself on how cultural practices have impacted realization of women
property inheritance rights in Kenya in the context of the Maputo Protocol. The
question of equality and equity in relation to property inheritance will be addressed in
more detail by way of a critique of a few court decisions in light of how the respective

courts confronted the questions before them.

1.21 CHAPTER BREAKDOWN
CHAPTER 2
Chapter 2 illustrates what constitutes property and the access of women to property

rights in Kenya.
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CHAPTER 3

Chapter 3 analyses the existing legal framework and how it affects the acquisition of
women property rights in Kenya.

CHAPTER 4

Chapter 4 examines the role of the courts and looks at judicial decisions in realization
of women property rights in Kenya.

CHAPTER 5

Chapter 5 draws a comparison between Kenya and South Africa in the observance
and promotion of women property rights.

CHAPTER 6

Chapter 6 gives a summary of the Chapters and a way forward on how women

property rights can be protected and better realized in Kenya.
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CHAPTER 2
AN EXAMINATION OF THE NATURE OF CULTURAL PRACTICES IN
RELATION TO WOMEN’S PROPERTY INHERITANCE RIGHT IN KENYA.
This Chapter will define property and attempt to examine the perception of women
property and property inheritance rights in the context of cultural practices. The
Chapter will further analyse the connection between women, their status in the society

and legitimacy to access property.

2.1 Definition of Property

Property incorporates land, houses, structures, animals, family merchandise and
individual assets.!**Property alludes to land and houses or different structures, known
as "relentless property". Under standard law, property rights are for the most part
public instead of individual, as land is shared by individuals from a particular network
as opposed to claimed secretly by one individual.'*” In customary law, land is
communally owned while the family owns livestock, and personal belongings are

owned individually.'3}

However, customary law varies from one community to
another and every community therefore has different notions of land and property

ownership rights.!3°

2.2 Kenya as a Patriarchal Society
Whereas women appear to form a majority of the population in Kenya and play a key

role in development, Kenya is seen as a very patriarchal society where status of

136C Beninger,Woman Know Your Rights,Women’s Property Rights Under
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women remains unaddressed and are rated below the bar on issues of equality and in
relation to the supposed equitable distribution of resources.'**Women are largely
marginalized and still discriminated against. This is made worse by the existing laws
and policies, as well as the socio-cultural factors that have done little to protect

women in all social aspects.'#!

The very narrow view taken with regards to land rights during the legislative process
has made it almost impossible to walk away from all forms of discriminatory
customary law.'*’In most communities, public grazing lands for example, became
extinct when individuals took land for own interest under the presence of past
cultivation.'*This changed the structure of accessibility to land in the family set up
and rights vested and attributed to adult male heads of families without considering
potential rights of women and their children or other beneficiaries who had access
rights to the land.'** Looking at general land ownership, other than Central and Coast

Provinces (as they then were), less than 5 per cent only of women and children under

140Federation of Women Lawyers - Kenya (FIDA-Kenya) and the International
Women’s Human Rights Clinic, Kenyan Laws and Harmful Customs Curtail
Women’s Equal Enjoyment of ICESCR Rights, A Supplementary Submission
to the Kenyan Government’s Initial Report under the ICESCR, scheduled for
review by the Committee on Economic, Social, and Cultural Rights during its
41st session (Nov. 3-21, 2008) pg 3-4

141jbid

142H QOgendo,The perils of land tenure reform: the case of Kenya<

http://erepository.uonbi.ac.ke/bitstream/h

andle/11295/35689/059 The%20perils%200f%20land%20tenure%20reform-

%the%20case%200f%20Kenya .pdf?> accessed 15/7/2018

143jbid
144H Ogendo,The perils of land tenure reform: the case of Kenya<

http://erepository.uonbi.ac.ke/bitstream/h

andle/11295/35689/059 The%20perils%200f%20land%20tenure%20reform-

%the%20case%200f%20Kenya .pdf?> accessed 15/7/2018

28



18 were registered proprietors of land.!*Land ownership among women is worse
pastoral or semi-pastoral societies.'**Adjudication for land in these areas was carried
out based on clan claims and the respective clans were assigned individual rights to

their members.!4’

The respective clans used the lineage principle in customary
succession. This was a vicarious position that excluded women because they were not

regarded as permanent members of societies.'*8

Women in Sub-Sahara Africa face a similar and distinctive social dilemma.'* They
are not co-owners of matrimonial property neither are they included in family lineage
despite their key role in agricultural economies. Women lack the ability to protect
themselves upon their husbands’ death and are dispossessed of all the property on the
death or divorce of their husbands'>because women’s property rights are largely
connected to customary inheritance rights.'>!Traditionally, daughters inherit less than
sons and sometimes they are not given anything not to mention the injustices caused

by customs to the surviving spouses.!>?

Customary law, describes women property rights as derived and secondary. The fact

that inheritance rights is subjective to the relations the women have with the male in
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their families has been criticized for eroding women’s interests in land.!>*The above
notion means that the women either have no inheritance rights or the same can only
be admitted if inferior to men. Some authors have alluded to the fact that women

might as well be inherited when their husbands’ die.'>*

Findings on studies on women’s inheritance rights in Africa is varied.'>>Examining
the Kenyan case, Aliber et al. noted that most women are able to retain land after the
death only if the action is legitimized by the community.'>®In their study, for a widow
to retain property is the exception rather than the rule.'>’This would be consistent with
the findings of Rose and Khadiagala that women retain usufruct rights to land only
through social networking.'*® However, the weight of evidence seems to underline the
precarious state of women’s property inheritance rights after the death of a spouse.!>
Human Rights Watch has documented its findings that in Kenya spousal loss of
property is the norm and a frequent occurrence.!®*This is supported by Verma study
among the Maragoli. The Federation of Women Lawyers (FIDA), reported in 1995,
that 40% of the cases they handled detailed unfair practices against widows by their
husbands relatives, where the relatives harassed and forcefully took away their

deceased male relative’s property. ¢!
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Examination as to whether land is subject to hierarchically ordered claims and that it
creates a formal meaning of being socially embedded would be important in
understanding the gender discrimination to land access.'®> Women have not had
identical claims to land in Sub-Sahara Africa, largely because the genders have very
differentiated positions in the designated kinship systems which define land
rights.!®Notably, there is no recognition of particular character of women’s land

access rights.'%

Marriage is the institution that would lay a basis for and recognize women’s claims to
land; many authors have reported that husbands devolve land to their wives for
farming.'%>Some other authors, however, have found that the husband’s kin groups are
the right class to offer and protect women claims.'®*Women will often retain some
residual land claims in their own kin groups and most times obtain land through loan
or even gifts.'”Women acquisition of land through other social relations is key as it
strengthens the policy decisions that women do not necessarily have access to

property through inheritance'®®because customarily women generally have rights to

Customarylaw<https://scholarship.richmond.edu/cgi/viewcontext=polisci-
faculty-publications>accessed 13/7/2018
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cultivate land as well as rights to control income from the resulting crop

production.'®They are rarely granted rights to allocate or alienate land.!”

Under customary laws in Kenya, independent land rights for women are not culturally
legitimate.!”!Customary norms, principles and rules of different communities relate
succession rights to marriage and a woman’s relationship with a male.!”?Most if not
all communities in Kenya are patrilineal in nature. That means that lineage is
determined through the male blood line and women would rarely inherit customary
land rights from either their husbands or fathers.'”*Women’s rights to land are of a

secondary nature and the male have the primary rights.!7*

2.3 Diversity of Laws Governing ownership of Property in Kenya
Women’s property ownership rights in Kenya is governed by statute law, customary

laws, religious beliefs and law 73

and the Constitution of Kenya 2010.The general
marital status of women plays a role in owning or accessing property.'’*Women and

Law in East Africa Research group carried out a research on inheritance laws and
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practices, and found that women tended to own immoveable property or chattels
only.!”’Most women have only access only and possession rights to land and not legal
right to property in general.!’”®Such access remains a preserve of the mutual
relationship of the woman to the male legal owner.!”Unmarried women are perceived
to be in a transition stage and whilst there are no legal barriers to stop them from
ownership of property, they do not own property in their own right.'8" Religious laws
more often than not qualifies women to inheriting property, yet the offer of legacy is
perpetually low, and there is an accentuation on access as opposed to proprietorship
rights.!8! While there remains ambiguities about the permanence or other of men's
rights in land in the resettlement areas, the major problems as far as women are
concerned has been their exclusion from access to land in their own right.'®?With the
exception of widows who, unable to gain access to land through husbands, may be
granted half the amount of land due to a married man, the resettlement of families has
perpetuated women's customary lack of land rights.!®*For women, access to land has

remained conditional upon their marital status.'84
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Access to property in many societies is predicated on membership to a society,
functional aspects of the related property and the performance of reciprocal
obligations by the other members of the society.'®The social structure and
constructive roles of men and women on the one hand remain important to the
question of land ownership and access rights.'8Control on the other entails the power
to distribute and redistribute access rights to individuals of a given community.'3"In
light of the principle of equality, women and men should own land equally,

unfortunately, land is a colonized system of patriarchal norms. 83

The notion of predominant patriarchy ensures in law and in practice that the land is
owned by none other than men.'®Surprisingly, even where law guarantees equal
rights to property as is the case in the Law of Succession Act 1981, the realization of
these rights is contested as is evident from the many legal cases.'®The question
women’s rights to land were among the nine most contentious issues in the Proposed

Constitution of Kenya that failed in the national referendum held in 2005.1°!

On legal rights, women in many countries still lack independent rights to own land,

manage property, conduct business, or even travel without their husband’s consent.'*?
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Twenty-one of the 63 countries studied by Htun and Weldon have unequal inheritance

rights for men and women.'*?

A Woman not blessed with sons has numerous cultural options to get inheritors and
thereon gaining legitimacy on the land she resides. She may choose to adopt children
or “marry” a woman having children through payment of dowry for the wife of an
“imaginary son” whose ‘“children” become her grandchildren.'®*Women’s groups
have adopted a unified position that a widow devoid of sons does not have resources
or the will and she would be “chased” from her husband’s land.!> In most traditional
tenure systems, women hold usufruct rights as wives in their husband’s clan.
Platteau’s argument is principally drawn on studies of titling as was the case in Kenya

in the 1950s, and that includes that of Fiona Mackenzie.!®°

In Fiona Mackenzie’s study of land in Central Province of Kenya, debates over what
constitutes “custom” were discussed at length and shaped colonial attempts to codify
the then “customary law” in the 1920s.'°’In the codification process, male rights to

allocate land “pre-empted the previous visibility and legal significance of rights to
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usufruct” held by women.!”® From this historical precedents of custom, men found
manipulated custom in order to take control over land to the disadvantage of
women.”Notions of a woman’s attribute determine her vulnerability to land
entitlement.?”’A woman can be alleged of having ‘bad attributes’ for practicing

witchcraft, promiscuity or being indifferent, specifically towards her in-laws.?"!

Women are found to be vulnerable, because of systematic discrimination.?*? The level
of vulnerability varies and relates to protection of legal land rights towards socio-
cultural and political rights, productive resources and physical capability. 2°> Men take
advantage of their customary dominance to deny women their rights to land.?**
Women, consequently lose their rights and have limited access to land and hence
exposed to economic and social insecurity.?*The literature on women’s access to land

is unenticing with cases of dramatic reductions in rights.?%
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Women at times cite custom when faced with challenges to their traditional rights of
access to land.?’In Kenya, land titling and registration have reduced women’s
usufruct rights without compensating for this loss by granting formal rights, women
circumvent male authority and gain or maintain control over land through the

institution of female husbands.2%8

“A childless widow and in some cases a widow without sons would ideally take a
wife and give her some land as bride price so as to protect her accessibility to her late
husband’s land.>®*The woman to woman marriage results give the older ‘female
husband’ a heir; according to Glazier the child of the young women (fathered perhaps
by an agnate of the older woman) would be considered to be “a descendant of [the]...

fictitious son” the widow never had.210

Property rights have a wide impact to the right of use, regulations, or management of
resources, which may still be grounded on a range of customary institutions or local
norms as well as state law.?!'These interests often play a key role in social relations
and ecological set ups.?'?More common today, as it is in much of Africa, is for the
eldest son to inherit his father’s wealth and provide for his mother and his brothers

and sisters.?!*Land law and custom penalize women not only as daughters at the time
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of inheritance, but also on death of the spouse.?'*Widows’, as well as daughters’, land

rights usually take second place in practice to those of sons.?!3

Religious and other traditional groups sometimes press successfully for laws and even
constitutions giving preference to sons over daughters, or otherwise discriminating
against women, as inheritors of land.?'®Even where land law is gender-neutral, or
explicitly forbids discrimination, custom and practice are biased and take precence

over land inheritance by daughters. 2!

Nearly every Kenyan society is patrilineal (inheritance as well as succession to social
position is transferred from father to son), and children are understood to belong to
the man’s family.?!8This customary rule is also the case in Kenyan law, it serves to
discourage women from seeking a divorce. Ironically, a man who deserts his family is
under no obligation to support his children.?!® Unfortunately, given the patriarchal
dominance in Kenya, divorced women are faced with societal stigma. Professional
women in an urban set up have a considerably easier time than those in more
traditional set ups.??°For a woman to remarry is seen as unusual whereas a man can

marry and remarry as many times as he would like.??!

214M  Lipton,Land Reform in DevelopingProperty rights and property

wrongs(Newyork Routledge 2009)pg 17

215jpid

216 bid

217jbid

218N Sobania,Culture and Customs of Kenya(Newyork Greenwood Press
2001) pg 146

219jpid

220jpid

221jpid

38



Litigation is one form of fighting for women rights. Women however avoid that route
because it is expensive and fear decision makers may be guided by the patriarchal
thinking.?”?As a result, many outlived gender discriminatory customs find their way

back to communities.???

Women’s property rights in Kenya are seen as so fragile and this is attributed to
statute and customary law.?>* Women rights to Matrimonial property too remains a
challenge.?’Customary law in relation to property rights does not move with the
times and is therefore not a good representation of economic dynamism.??®
Insufficient attention is being paid to power relationships and their impact to social
groups, such as women, who are not well positioned and represented in local level
power structures.??” Considerable changes in political, legal and cultural practices will
be required for African states to deliver their mandate on gender justice on land

matters.228

The rights of women and the marginalized groups have been rendered uncertain and

in some cases extinguished altogether, while wealth, privilege and decision-making
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powers remain concentrated in the hands of those who were able to influence the

direction of change because of their wealthy status and/or political influence.??’

Typically women depend on the kinship group or ownership of their children who are
seen as belonging to a particular kinship group.?**Women do not receive land rights to
land because they are not recognized as having autonomous membership in a
particular group and therefore have only the right to till land owned by the group (a
secondary right to the land).?*'Since women move in with their husbands when they
get married, they are seen as having membership in their lineage, but rather the
community they move to (their husband’s lineage). In some cases they are looked at

as a mere commodity.?*?

Where there is a high demand for land, migrants, divorced women, and women in
general are most likely to face exclusion.?**Under certain circumstances it may be
necessary to undermine customary law to promote an alternative understanding of

customary land ownership that protects women property inheritance rights.?**
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Having understood the perception of property and women property rights in the
context of cultural practices, the next Chapter will attempt to analyse the legislative
framework on gender equality and the impact of cultural practices on the realization

of women property rights in Kenya.
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CHAPTER 3
THE LEGISLATIVE FRAMEWORK ON GENDER EQUALITY AND THE
IMPACT OF CULTURAL PRACTICES ON REALIZATION OF WOMEN
PROPERTY RIGHTS IN KENYA.
This Chapter will highlight the legislative framework on gender equality and trace the
origin of the inequality and inequities between men and women in realization of
women property rights, and examine what reinforces the inequality and the effects of

cultural practices in the deprivation of women property inheritance rights in Kenya.

3.1 The Legislative Framework on Gender Equality

Women have been seen to suffer human rights violations due to a less discerning legal
framework that does not adequately address the inequalities caused by discriminatory
patriarchal practices in the society.??> Kenya is a classic example of countries whose
implementation of women property inheritance rights is inadequate since
independence. Kenya has not come out strongly on the prevention of harmful cultural
practices. For purposes of this research, widow inheritance and discriminatory
property inheritance practices continue to discriminate against women and that

increases abuse of women rights.?*¢

Kenya’s Constitutional ethos and guidelines of leadership, entails equality, equity,

respect for human dignity, inclusiveness and non-discrimination, and these continue
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to be the county’s anchor and campus for realization of gender equality.>*’They
continue to inspire legislative, policy and programmes to meet the goal of
equality.?** Additional benefits for the womenfolk from the Kenya Constitution 2010
are:?%

a) Proportionate leadership with a third of the positions preferred for women
b) Equal marriage rights

c) Equal employment rights

d) Equal rights in access to education

e) Prohibition of all discriminatory practices.

f) Matrimonial property is protected

g) Guarantee of women property & inheritance rights

h) Equality in parental care

i) Requirement for inclusivity irrespective of gender among other distinctions.

Indeed, Kenya has made strides in realizing gender equality but a lot more needs to be

done to make the legal framework a reality.

The Kenya Constitution has been applauded as one of the most recent progressive
Constitutions in the world. It has many progressive Articles that show the
commitment to implement the international and regional best practices and

expectations emanating from treaties and conventions and other instruments ratified
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by Government. ***The CEDAW and the Maputo Protocal are key treaties
promoting women’s rights. Kenya has ratified both. The African Call is to have 50:50

gender representation.?*!

Kenya continues to put in place measures to eradicate all forms of discrimination
against women. In this regard, the Government of Kenya has taken initiatives for
affirmative action to redress any disadvantage of any past form of discrimination
against women. More specifically, the country has put in place various legislative and

other measures to ensure achievement of gender equality.?*?

In terms of taking legislative measures to ensure gender equality and women
empowerment, various laws have been enacted in the past 6 years to protect women in
the various spheres of life and the enactments include:- The National Gender and
Equality Commission Act, 2011;The Matrimonial Property Act, 2013;The Marriage
Act, 2014; The Protection Against Domestic Violence Act, 2015; The Land Act,
2012; The Land Registration Act; Counter-Trafficking Act - No. 8 of 2010; The
Prohibition of Female Genital Mutilation (FGM) Act 2011; Amendment to the Sexual
Offences Act 2006;The Kenya Citizenship and Immigration Act - NO. 12 of 2011;
The Kenya National Human rights Act, 2012 which is mandated to promote and

protect the human rights and fundamental freedoms of all; Fair administrative action
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Act-Act no 4 of 2015 and The Treaty Making and Ratification Act no. 45 of 2012

which ensures domestication of international Treaties.2*3

The Land Act No. 6 of 2012, Land Registration Act NO 3 of 2012, and the National
Land Policy are useful instruments that add voice to protection of women property
rights. An outstanding gain of the Marriage Act 2014 is that all marriages are now
legislated under one Act and it introduces registration of customary marriages, which
is a regime that majority of women in Kenya are married under.?**Registration of
customary marriages improves the status of women in such marriages and enhances

legitimacy in case of a legal dispute.?*

However, the Attorney General Prof. Githu Muigai (as he then was) issued a Gazette
Notice No.5345 of 2017, that declared all customary marriages be registered effective
1st August 2017 to preserve its validity.?**The directive was issued without providing
adequate infrastructure for the same to be achieved.>*’It is not clear where rural
women will register their marriages and/or assignment of officials to reach the
women.”*®There is equally no mechanism to ensure that spouses register, especially
male spouses whom legitimizing their union is a challenge based on the fact that
customary marriages are potentially polygamous.?*Locking out women who have not

registered their marriages will place them at a more disadvantaged position than what
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the law intended.”° Women who do not comply with the notice risk losing
entitlement to shared matrimonial property.?>!Given that 75% of the total Kenyan
population lives in rural areas which are difficult to reach, often with limited access to
news/information, they are likely not to be aware of legislative changes affecting their
property rights.>>Ms. Judy Thongori, a seasoned family lawyer, once commented:
“the recently passed Matrimonial Property Act 2013 may not be perfect to some
people but it is a stride from the colonial Married Women Property Act of
1882...... We now have a law that defines matrimonial property, provides for

monetary and non-monetary contribution toward acquisition of the investments.”*>

A contradiction of Article 45(3) of the Kenya Constitution is Section 7 of The
Matrimonial Property Act 2015, negates the gain of equality in marriage and calls on
couples to show contribution.>*This renders an unfavorable position for a large
number of women since it is not feasible to measure domestic work and/or non-
monetary support.>>The law further leaves the Court with a free hand to determine

what is due to a woman.2>¢

When Land Act 2012 was enacted, spousal consent was made a requirement before

approval is given for any land transactions that comprised matrimonial property.?’
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The essence of this statute was to protect spouses, and especially women from the
arbitral sale of matrimonial property leaving them dispossessed with their children.?>®

The National Assembly has since passed an amendment to that law that altered the
requirement of spousal consent.”°Section 11 of the Land Laws Amendment Act
amends section 28 of the Land Registration Act that made spousal consent and
requirement for transfer of matrimonial land.?°This means that spousal consent is no
longer automatically deemed to be an overriding interest over registered land without
their being noted on the land register.?®' Parliament’s action is seen to be retrogressive
and to this extend places married women in a precarious position, especially in light

of polygamy being potentially acceptable in Kenya.?®?

The Kenyan poverty levels among women is high.?Women can’t access credit
facilities that requires collaterals because a majority of them lack ownership rights of
tangible assets.’®*There have also been judgments by judicial officers that endorse
such discrimination against women. The case of P N N v Z W N 265 in a dissenting

opinion, Justice Kiage ruled that equality in marriage does not translate to equality in
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distribution of the matrimonial property.?®Though a dissenting opinion, in Kenya,
this is precedent set and can apply to other cases. FIDA Kenya protested against the
dissenting opinion and brought the issue to the attention of the Chief Justice for

interpretation with a hope for a favorable solution.?¢’

Kenya through the Kenya Law Reform Commission, is reviewing the Law of
Succession Act.?8Suggestions for amendments to this Legislation which are meant to
align the law to the Constitution of Kenya, are contained in the Miscellaneous

Amendment Act of 2016 and they are pending legislation.?s’

Programmatically, the Government has strengthened the National Gender
machineries.?’°For the first time in the history of Kenya, a fully-fledged Department
of Gender Affairs that is well resourced both financially and staffing has been
established.?’”! One can see positive measures have been taken to empower women

through gender mainstreaming in the National Development goals.?”?

Women’s economic empowerment including women's right to decent work, full and
productive employment is a critical means of implementing Sustainable Development

Goals (SDGs) and the targets, as vital enablers of women’s economic empowerment
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in the changing world of work.?”*Kenya has recently reviewed the National Gender
and Development Policy whose goal is to achieve gender proportionality and

women’s strengthening for the achievement of sustainable development.?’#

The Policy is informed by the Constitution of Kenya, CEDAW, various Acts of
Parliament and Government policy documents and reports.?’The reviewed Policy
marks an important step in demonstrating Kenya’s commitment to give effect to
gender equality and women’s empowerment provisions of the Constitution which
Kenyan women struggled to achieve for many years.?’® The Policy is premised on the
following principles:2”’

a. Equality and non-discrimination;

b. Recognition of differences and inequalities among women and men;

c. Respect for human rights of all;

d. The inseparability of public and private spheres of life;

e. Equity/substantive equality;

f. Inter-sectionality and multiple forms of discrimination;

g. Consultation and co-operation;

h. Participation; and

i. Accountability
The Policy is pending cabinet approval and its adoption and operationalization will

ensure comprehensive policy and legislative approach towards achievement of gender
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equality.?’Given that the Policy identifies indicators for measuring its effectiveness,
the Government has to make a concerted effort to allocate adequate resources to the
processes of institutionalizing gender equality along the policy objectives.?’” It is
envisioned that the outcome of implementing the policy will lead to a fairer and
transformed society in which women and men will benefit in the following ways:
a. Equality as enshrined in the Constitution and enjoyment of rights contained
in the Bill of Rights in the Constitution 2010 will be realized.
b. Women and men will have equal rights and access to education, health,
housing, employment, natural resources and other services and resources.
c. Women and men will have equality of opportunity to participate in and to
contribute to the political, social, economic and cultural development of
Kenya.
d. Every Kenyan’s rights will be seen and respected as human rights.
e. Respect for provisions on equality in the Bill of Rights in civil,
administrative and judicial regulations and procedures and customary, cultural
and religious practices.
f. Enforcement of statutory, religious and customary laws within the
framework of this policy and the Constitution;?8°
g. Set standards and strengthen institutions advancing gender equality and
women’s empowerment at the National and County Government levels; and
Kenya also developed the National Equality Policy in 2016 which is pending

adoption by the Cabinet. The Policy seeks to give effect to the realization of
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the equality provisions in our Constitution. The Government has also factored
resources in the current Government budget to develop specific action plans

for implementation of these policies at the National and County levels.?8!

Kenya has in essence made commendable progress although some challenges remain.
Even with a robust legal framework, promoting equality and non-discrimination,
gender inequality power imbalance between men and women, boys and girls has
persisted.?®?For instance, although the country took a commendable step to enact the
Matrimonial Property Act, 2013 and the Marriage Act, 2014, both Acts contain some
challenging provisions which negate the good spirit of these laws and our

Constitution.?®3

The patriarchal nature of our society influenced some of these negative provisions
contained in the Marriage and Matrimonial property laws.?8*These include aspects
such as polygamy and inability to attain gender equality in the distribution of
matrimonial property.?$3Our greatest challenge has been our unsuccessful efforts to
enact legislation for the realization of the not more than two thirds gender principle in
the Constitution.?8This has not been possible despite clear provisions of Articles 27

(8) and 81(b) of Kenyan Constitution, and the Supreme Court’s Advisory of 2015 on
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how to achieve the principle.?’ The Government has made efforts to realize the
principle but due to the culture of patriarchy and male dominance, Parliament has

been unable to enact the necessary legislation.?%3

The Government of Kenya is determined to put in place mechanisms to tackle
negative patriarchal attitudes by a getting a tighter definition or legislation that will
realize the two thirds gender representation in Parliament, in  terms to
come.?® Besides, the Government has developed and is implementing a National

Strategy to enhance representation of women in leadership.?°

The UDHR, adopted by the United Nations General Assembly in 1948 entails the
initial universal expression of rights that are entitled to all human beings.?’'Under the

UDHR, land and property concerns are addressed thus:

a. Equality rights;?

b. Property ownership rights;>?

c. Adequate housing rights;?%*
All party states have committed to ensure that women and men have equal rights to

property and land ownership.?>’Looking at the International scene, the ACHPR

appreciates the rights of women in Article 2 thus; “Every individual shall be entitled
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to the enjoyment of the rights and freedoms recognized and guaranteed in the present
Charter without distinction of any kind such as race, ethnic group, color, gender,
language, religion, political or any other opinion, national and social origin, fortune,

birth or other status.”*°

Further, Article 3 states that, “Every individual shall be equal before the law” and
that, “Every individual shall be entitled to equal protection of the law” *”'It is evident
that the Charter abhors discrimination against women on property and land rights. In
Article 18, party states are obligated to eliminate every discrimination against women
and ensure the protection of the rights of the woman and the child as stated in
international instruments.>”® Women and men shall have the right to inherit, in
equitable shares, their parents' properties.??’A widow shall have the right to an
equitable share in the inheritance of the property of her husband.**°’A widow shall
have the right to continue to live in the matrimonial house.**'In case of remarriage,

she shall retain this right if the house belongs to her or she has inherited it.??

State Parties to CEDAW and the Maputo Protocol are required and shall therefore
take all appropriate measures to modify the social and cultural patterns of conduct of

men and women, with a view to achieving the elimination of prejudices and
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customary and all other practices which are based on the idea of the inferiority or the

superiority of either of the genders or on stereotyped roles for men and women;>%

CEDAW is peculiar among existing human rights conventions as it is geared
exclusively to promoting and protecting women’s human rights which operates from
the basis that patriarchy is a universal challenge.>*It is a vital international instrument
handling the women rights.>> CEDAW is at times referred to as “the International Bill
of Rights for Women” because it provides an elaborate coverage of women’s rights
for both public and private spheres as it converges all conventions and treaties that
protect and promote the rights of women. In Article 14 of CEDAW, parties are under
obligation to ensure equal treatment of men and women in land and agricultural
practices.’®Land rights under marriage and inheritance laws should be based on the
principles of proportionality. Article 16 of CEDAW provides that, land tenure reform
must ensure protection of women’s property rights during marriage, at divorce and in
the event of husband’s death.**’This provision is elucidated in the Kenya Constitution

2010.308

The BPA, has a clarion call to Governments to ‘“Undertake legislation and

administrative reforms to give effect to equal rights to women and men in accessing
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economic resources, including access to ownership and control over land and other

properties, credit, inheritance, natural resources, and appropriate new technology”.3%

The introduction of the Kenya National Land Policy, and the new statutes such as the
National Land Commission Act 2011, the Land Act 2012 and the Land Registration
Act 2012 are critical steps made by Kenya to achieve part of the vision of these
regional and international commitments as far as women’s land and property rights
are concerned.’' Also incorporated in quick resolution of land disputes is the
enactment of the Environment and Land laws and the constitution of the Environment
and Land Courts. The Kenyan Judicial Service Commission plans to roll out this court

in all counties in Kenya to ensure speedy resolution to land disputes.

Full and equal participation of women, men & youth is required in sustainable
economic and social development of the region. The COMESA Treaty in Articles 154
and 155, appreciates the crucial and vital contribution of women to the economic and
social transformation of the region.’!'The treaty also underscores the role of women
in business especially participation in Agriculture, Industry and Trade.>'?The
COMESA treaty commits itself to promote gender equality and ensure women’s
economic empowerment and equal access to and control of resources and

opportunities.?!3
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Article 6 (d) of EAC underscores the promotion and protection of human and peoples’
rights as per the provisions of the African Charter on Human and Peoples’ Rights

hence prohibiting gender discrimination in land and property issues.?'#

The Kenya Constitution 2010 in Article 10 (2) (b) outlines the national core values
and principles of governance, which include:?"

Human dignity,- women should be treated with dignity in observance of their property
rights.316

Equity- women inheritance rights of family land should be guaranteed through fair
sharing and they should be part in decision making organs regulating land.3!”

Social justice- women should not be victims of injustice in relation to land and
property.3'8The Judiciary, National & County government must ensure land and
property questions are resolved in accordance with the rule of law.3!

Equality- Equality is vital in handling and deciding land and property matters
between men and women (Article 27 of the Kenya Constitution).?%°

Human rights; Property rights are human rights.*?' The rights of women in relation to

property must be protected.???
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Non-discrimination and protection of the marginalized; women have been victims of
marginalization and discrimination as far as land and property is concerned, which is
prohibitive by the Kenya Constitution 2010.32
Article 40 (1) of the Kenya Constitution provides that,
“every person has a right, either individually or in association with, to acquire and
own property
(a) of any description and
(b) in any part of Kenya”.
Article 40 (2) of the Kenya Constitution places a prohibition against Parliament from
enacting any piece of legislation that allows Government or any individual to:
(a) “...deprive a person of property of any description or of any interest in, or
right over, any property of any description or
(b) ...to limit or in any way restrict the enjoyment of any right under this
Article on the basis of any of the grounds specified or contemplated in Article

27(4).”

Article 27 of the Kenya Constitution 2010 addresses equality and freedom from
discrimination on the basis of gender, marital status, belief, culture, among other
grounds. The provisions in Article 40 connotes that women, like men, have a right to
own property and land of any kind anywhere in Kenya, and cultural practices and

customs cannot be used to deny them of those rights.??*
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Article 45(3) of the Kenya Constitution states that parties to a marriage will be
entitled to equal rights at the time of marriage, during the marriage and at its
dissolution.?>This means that upon parties getting married, they become equal

partners.32°

One of the purposes of the Constitution of Kenya 2010 is therefore to protect all
citizens and women in particular in the context of the Maputo Protocol. Special
protection of women is provided for in the Constitution and all State organs and all
public officers have the duty to address the needs of vulnerable groups within society,
including women, older members of society, persons with disabilities, children, youth,
members of minority or marginalized communities, and members of particular ethnic,

religious or cultural communities.??’

The Constitution stipulates that women and men
have the right to equal treatment, including the right to equal opportunities in

political, economic, cultural and social spheres.??8

It further stipulates that Land in Kenya shall be held, used and managed in a manner
that is equitable, efficient, productive and sustainable, and in accordance with the
principle of elimination of gender discrimination in law, customs and practices related

to land and property in land;*?

Despite a progressive legal framework, Kenyan women’s land rights continue to lag
behind. Customary law, which often discriminates against women and limits their
land and property rights, governs at least 65% of land in Kenya, and the patriarchal

nature of Kenyan society often limits the rights of even those women not living on
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land governed by custom.*3’Some estimates indicate that as little as 1% of land is

titled in the names of women and 5-6% is titled jointly by women and men.33!

3.2 The Impact of Cultural Practices on Realization of Women Property Rights
in Kenya

In a report to CEDAW, the Government reportedly stated that:

“the area in which most customary laws disadvantage women is in respect of
property rights and inheritance.’**The Government of Kenya conceded in its 1997-
2001 National Development Plan that the deprivation of women’s property rights is
one of the major determinates of poverty in Kenya.>3Women who are evicted upon
their husband’s death, or after refusing to participate in widow inheritance or

cleansing, often must eke out a living along with their children in urban slums”.>3*

Neglect of women’s property rights also undermines their capacity to avoid risky
practices and social injustices such as wife inheritance, ritual cleansing, or
transactional gender and that has a direct impact on the spread of HIV/AIDS.3%A

Land Policy Co-ordinator in Nairobi once stated:
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“when women go to the slums with the children you’ll find that they will engage in
prostitution.’1t is the easiest thing to do to make ends meet. And even those who
seem to be engaged in gainful employment like small scale traders still supplement;
that income is not adequate in most cases.’>’The children will not go far in school and
the boys become thieves.>3So it really becomes a vicious cycle within that family.>3”
Lack of protection for widows also exposes their children to social the dangers for
social survival.**? It was reported that 21percent of Nairobi girls aged 15 to 19 living
in slums, were prone to exchange sex for money or other gifts.>*! Impoverished life in
the slums for discriminated widows and their children, and their exposure to HIV-
infection, further implicates the ICESCR guarantees of housing and health.3*> The
statistics on women’s participation in areas of land ownership and use in Kenya are as
follows;3*3

a) 5 percent of land title deeds in Kenya is held by women jointly with

their husbands.

b) 1 percent of land titles are held by women alone.

c) 89 percent of women are involved in subsistence farming labour force.
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d) 70 percent of labor in cash crop labor production is by women.

e) Unlike men, only 32 percent of women head households.
Cultural discrimination has an influence on the responses to women’s property
inheritance and related rights.***Today, women find it very difficult to pursue
remedies for property rights injustices.>*A section of leaders and Governmental
authorities mostly tend to ignore women’s property claims and sometimes in may
make the problem unnecessarily difficult.>*Cultural beliefs influences of a local
chiefs and Government officials disregard women who are victims of property
injustice, as women are perceived to lack legal and enforceable rights in
property.3*’Chiefs and Government officers who are the main decision makers and
opinion leaders are mostly of male gender and tend to favour the men even where
women property rights are infringed.>*®*Others have the audacity to say they do not
want to conflict with culture.>**These assertions are biased and disenfranchise women

empowerment in seeking their property rights’” protection.?>

Women frequently suffer in cases where customary land ownership lies with
individual households.>>! As heads of the family, men are traditionally seen as the

“owners” of the family land and women regarded as lacking capacity to make any

344Federation of Women Lawyers,Women’s Land And Property Rights In

Kenya A Training Handbook

<htttp://fidakenya.org/wp-content/uploads/2017/04/Women-Land-rights-
Handbook.pdf>accessed 2/8/2018

345jpid

346jpid

347jbid

348jpid

349jpid

3%0jpid

351R  Gaafar, Women's Land and Property Rights in Kenya<

https://www.landesa.org/wp-content/

uploads/LandWise-Guide-Womens-land-and-property-rights-in-

Kenya.pdf>accessed on 14/7/2018

61



decision involving allocation, management, and general use of land and any benefits
accruing from it.»>*This reverts to the notion of women ownership that is relationship
based. If a woman falls out with her husband, the chances of her inheriting her

husband’s property are minimal.>>3

In a traditional set up, it is perceived to be disrespectful for a woman to file a suit to
enforce her constitutional property rights. In one report, interviewers found that
communities frown upon women who initiate legal proceedings to enforce their
rights.>**These attitudes and inclination to linkages to male adults to gain inheritance
to land has made women rely on marriage for access to land.?>> Tradition has to that

end reduced the role of women to that of child bearing and rearing. 3%

Statistics have revealed that women constitute one half of the world’s population and
that women do most of the work but earn only one-tenth of the world’s consumable
income and own one percent only of the world’s property.’"This depicts land
acquisition and ownership traits as male dominated.>®Gender inequality in property

ownership is a result of giving men priority in property inheritance, making marriage
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a privilege to women, general bias in state programs with regards to land distribution,
gender inequality economic set up where women find it challenging to buy land due

lack of resources.?>®

The principles excluding women from land rights are of a legal, cultural, structural,
and institutional nature.’®°Such principles and mechanisms are interrelated with
patriarchal ideologies distinguishing masculinity and femininity and the general
gender division.*!'One of these mechanisms spells out that land rights are often ceded
by communities and the state only to household heads, who are dominated by the

male gender.?%?

An examination of Latin American, for example, is explicit that land benefits to male

as household heads extends to all the members.3%31

strongly disagree with this notion
and find it misleading because the property is held on behalf of women. Lack of legal
rights to land is in itself an abuse of the commitment to women’s property rights. In
this case, women appear to be licensees only and they can be evicted at men’s will. As
pointed out in this research, women utilization of the household land is subjective to

maintaining good relations with males in the family and that reduces women to

subordinated position.

Surprisingly, the Latin America practice was supported by civil codes in which

husbands as heads of homes represent the family in all matters affecting the
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household. The man is seen as the family representative and administrator of all the
property owned by that household.***This practice was extended to matters of service
provision where men were recognized as agriculturalists and women played the
“helpers,” role despite the time they dedicated to agricultural activities.?®> Male adults
were granted plots from land already held by their families, or they could access land
from the community reserve by asking ward heads who represented chiefs. Women

could only access land through male relatives.?

In addition to the above frustrations, unmarried women, widows, or divorced women
are highly vulnerable to risks of life and widows in particular suffer material
deprivation of their previous social life. Children are not spared either from these
social risks after their parents’ separation or divorce.*®’Therefore, the potential gains
from claiming individual land rights from husbands will have a bearing on potential

marital stability.368

Regulating land conflicts is historically crafted in favour of men.**That in itself does
not render equal opportunities or said differently, a level playing ground for both

genders. This does not however mean that these institutions are inappropriate in
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regulating women property rights.’’"Women are not allowed to sit in village “barazas”
for example, where some of the disputes affect them. They are not allowed to air their
views because traditionally, women should only be seen and not heard. If they must
speak, they would have to do so through proxies who are the heads of their
households. The end result is that women will not be therefore be able to successful
and satisfactorily realize their claims in all forms of dispute settlement in such fora.

371 This is denial of women’s constitutional rights to fair hearing and access to justice.

Land registration appears to be self-instructive. Women have not fared on well in the
adjudication of titles, and land related issues because their claims are perceived to be
subjective and of a secondary nature and not formally recognized due to the unequal
treatment in decision making during institutional reform processes.’”Men
automatically gain in this process because they can exercise greater social claims in

the absence of opposition from women.?”3

An examination of practices in KwaZulu, indicate that the only tenure rights available
to communities were informal, vesting title paternalistically in the state or
Trust.3’#*The land was customarily reserved for men. They were issued with a
Certificate for Permission to Occupy, commonly known as the PTO certificates.’”>

African women were perpetually treated as minors, whose access and land inheritance
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rights were through the male members of their household.>”*Widows were inherited
by their deceased husband’s brother so as to be taken care of in the interest of the
children. That meant they lose land inheritance rights to their husband’s
property.’’”’By maintaining the PTOs land tenure system, discrimination against

women was to be a continuing process.*’®

Competition between reforms that were male dominated and those that favour women
represent the hotly contested thoughts and bring out the inherent dangers of final
outcomes.*’The other major problem that require to be discussed is traditional social
structures.’®It has been found variously that despite laws aimed at securing land
tenure to farm workers, for example, women are still attached to the males in their
households to be able to access land.*®! In their study, Catherine Cross and Michelle
Friedman explain the women disadvantages due to social assumptions and the
insensitive and informal land practices meaning they are not regulated by any law.>%It

can be deduced from the outset that informal laws would be insensitive and un-

predictable and likely to be skewed.

This is guides the debate as to why support for male kin can be a critical matter in
evaluating woman’s claims to land.***Women have to continually rely on their social

networks, successfully manage their existing relationships and avoid all forms of
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conflicts as their main strategies for survival.*®*Women will only find ways to
negotiate their property rights and claims to land and labor from the existing systems

as long as the existing systems provide alternative forms of social protection.?%>

The women whose interests are not fulfilled by local institutions are likely to be those
who joined the community from another community. They will generally experience
challenges when making social claims.?¥They may be unable to control the land they
have acquired from their husbands in the event of divorce, death of husband, or in
extreme cases where husbands dispose of the household land.*®"This is where the state

is expected to play important role to play to restitute the interests of the woman.338

3.3 The nexus of Constitutional and Legal Provisions with Customary Laws on
Women’s Right to Property

Predominant cultural and customary attitudes are an impediment to the
implementation of women’s property rights. Customary laws and practices will in
certain instances override constitutional and legislative provisions.’®*The most
affected cases are areas of family law, property inheritance and land rights, nationality
and personal status.’®® The position and status of women in sub-Saharan Africa in

relation to land is highly contentious for the reason explained above.**'Women
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traditional property rights appear eroded in some societies with changing relations and
the forms of production.**>With innovation and evolving technology, changes in the
value of land, government and donor interventions, the trend is gradually changing
and women secondary rights are diminishing.?>3 In response to these changing trends
in land rights, women have started pressing for legal and customary solutions that will
enforce women property inheritance laws. It is anticipated that the various initiatives
and mechanisms being taken by women which include among others the use of
anonymous land markets, formation of organized and cooperative groups to gain
tenure rights will realize protection of women property inheritance rights.>** Clearly,
these actions have so far enabled women to make inroads to access to land and in

some cases developed new rights.3%

In conclusion, it can be said that although there are statutory or constitutional
interventions to protect women property rights, the same are ineffective in
circumstances where customary law does not recognize gender equality in inheritance
of property.>*®This cultural relativism, can be deduced from reservations by several
State parties to CEDAW on the equality question and deference of the highly
protested customary laws.>*’The persistence of customary norms in land issues

represent protestations to the equality rights.’*®While recognizing that a number of
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customary norms are marred with patriarchy, the dismissal of all customs can alienate
some practices that have a positive impact women’s social lives.>*°Substitution of
customary land rights with legislation has failed to provide women’s security of
tenure in the sense that decision makers have interpreted custom as legitimate law of a

certain people and it is right to say that decision makers are influenced by custom.**

The next Chapter will focus on the interpretive role of Courts on the equality question
and actual realization of women property inheritance rights in Kenya in the context of

the Maputo Protocol.
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CHAPTER 4
APPLICATION AND COURTS’ INTERPRETATION OF THE MAPUTO
PROTOCOL IN RELATION TO WOMEN PROPERTY INHERITANCE

RIGHTS IN KENYA VIS-A-VIS THE CULTURAL PRACTICES IN KENYA.

This Chapter looks at the guiding constitutional provisions, statute laws, the role of
the courts and the courts decisions that cut across religious and multicultural beliefs in
Kenya. The Chapter will examine interviews from the bench, human rights watch
reports and a critique of the Court decisions on women property and property
inheritance rights in the context of the Maputo Protocol and the predominant cultural

practices.

The separation of public and customary law in controlling property rights has been
seen as a challenge for capital formation in the African continent.*'The Kenya
Government efforts to re-establish formally defined property rights, land adjudication
and other mechanisms for property rights protection have been affected by customary
interpretations.*”Traditional disputes resolution mechanism for example has been
praised as a cheaper way of resolving disputes which also serves as an alternative to

judicial settlements in what is a legally pluralistic environment.*0?

401§ Joireman & E Henrysso,On the Edge of the Law: Women s Property
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4.1 Guiding Principles that Courts apply in the pursuit of Justice
Article 159(2) of the Kenya Constitution 2010 requires Courts to be guided by the
following principles when adjudicating on matters;
(a) Justice should be seen to have been done to all irrespective of gender or social
status;
(b) Justice shall not be delayed- there is a legitimate expectation that cases will be
concluded within a reasonable period.
(c) Traditional justice mechanism as an alternative dispute resolution (ADR), will be
applied at appropriate instances- women sometimes get intimidated from long and
public court hearings. ADR is a suitable dispute settlement mechanism that can be
faster, cheap and satisfactory.
(d) Procedural technicalities shall not be a hindrance to Justice - women not in the
know of legal technicalities can tackle their cases even in their restricted capacity.
The significance of Article 159 (3) the Kenya Constitution has been restated by FIDA
and is clear in terms that:
“Traditional dispute resolution mechanisms shall not be used in a way that-
(a) contravenes the Bill of Rights
(b) is repugnant to justice, and morality or results in outcomes that are
repugnant to justice or morality
(c) or is inconsistent with this Constitution and any written law.”4%4
The above principles give the general direction and guidelines on elimination of

gender discrimination through unfair cultural practices. The provisions apply
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generally and include land use, property inheritance and management.**>Additionally,
gender equality has featured among the guiding principles in the National Land

Policy.40°

Marriage institutions in Kenya is governed by five legal systems namely Christian,
civil, Hindu, Islamic, and customary.*”” Each system provides for rules and
regulations defining women’s property rights within marriage and after marriage.
Thus, women’s property ownership rights are so fluid and, a dispute arising from
division or inheritance of property will depend on the presiding Judge and the
diversity of parties to marriage. The applicable law and the Judge’s decision could
either be to the advantage or disadvantage of women.**®Whereas the Constitution
encourages settlement of disputes through alternative means (and this includes land
cases), courts have jurisdiction to hear divorce cases, as well as property rights and

land claim cases.*?

Courts recognize customary law and appreciates its significance in governing citizens

in countries of Sub-Saharan Africa.*'°Customary law of inheritance has a major
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influence on people and especially those in rural areas.*!'The Kenya Constitution
recognizes customary law, but does not grant it legitimacy to the extent where it is
repugnant to justice and morality and contradicts the Constitution. This ought to be an
express protection of Kenyan women property rights and against discriminatory

customary practices.*!?

Colonial influences, selfish individualization of the land tenure system, and pressure
for land acquisition pressure and many customary land practices have been eroded

414n Eastern and Southern Africa and parts of

over time.*!3The forms of solidarity
Asia are slowly being eroded.*’Despite the above progress, where statutory and
national laws recognize women’s property rights, it is regrettable that in certain
circumstances, “traditional” values dominate the minds of the law enforcers, opinion
leaders and land officials.*'®They still interpret statutory laws in customary ways,

depriving women of their statutory rights.*!’

Kisii,Kenya<https://scholarship.richmond.edu/cgi/viewcontent.cgi?article=107
2&context=polisci-faculty-publications>accessed 13/7/2018
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Women’s property rights are affirmed in various constitutions, but customary law in
which they do not have equal rights usually prevails on the ground.*!® Whereas courts
have jurisdiction to resolve land disputes, traditional leaders prefer to be the first
people to attempt resolving the dispute of a customary nature. These positions are
overwhelmingly held by men and that in itself points towards the possibility of

patriarchal injustices.*!

4.2 The Interaction of Formal and Customary Systems in Kenya

The question for interrogation is whether there is any interaction between the formal
justice system and customary system. There is significant interaction between the
formal system of justice and informal customary systems in Kenya. The studies
however indicate that the relationship between the two systems lack clarity. The law
has not given an explicit distinction or applicability. The new land legislation, which
is the latest on matters relating to land has not addressed treatment of customary land
rights leaving it to wide interpretation.*’® The gaps between formal laws and
customary laws will arise when women’s rights are undermined.**'Formal courts have

jurisdiction to hear disputes involving customary marriages, divorces petitions and
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succession causes.*??As alluded to earlier, in real practice, few Kenyan women file
disputes over their rights to land in formal courts of law.*?*Women avoid this form of
dispute settlement because it is not only expensive but it can be lengthy and time-

consuming.*?*

Back in independence, the only legally binding land dispute resolution mechanism
was the formal court system.*>However, it is alleged, the Kenyan judicial system has
been plagued by corruption, inefficiency and expense.***During the Moi era, courts
were not encouraged in decisions making on land allocation as it was a source of
political patronage for the head of state.**’ A Kenyan lawyer once observed that, “the
justice system is expensive. ...You'll find you require a lot of money,*%in terms of
filing fees and time taken to conclude the case.”.**° In addition, not all communities
have a court and members of the communities lack understanding on its functions in

land disputes.**°

The Courts as custodian of the Constitution should uphold, respect and protect
constitutional principles so that rights of Kenyans and particularly women are
assured; unless the Courts intervene to protect the women’s right to property then the

provisions of the Constitution will be rendered nugatory.
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In the case of Douglas Njuguna Muigai v John Bosco Maina Kariuki & another*!
it was underscored courtesy to the Constitution of Kenya 2010, the rights of women
cannot be derogated against for they are jus cogens. The yoke and burden of
discrimination should not be worn by the female gender anymore, the Constitution set
it apart.**? This to me is in good spirit in the sense that the gender question is being

addressed and emphasis is grounded on the Constitutional provisions.

In re Estate of CCBH*’, on 18.12.12, Swauriqy died. He was survived by his
children C K C and C C (the Applicants) and their mother J W N who was not a
Muslim. ] W N, the Applicants’ mother and next friend averred in her affidavit sworn
on 11.3.15 that the Hon. Kadhi’s Judgment adversely affected the Applicants’
inheritance of the father’s portion of the estate of the deceased. The Applicants asserts
that Sharia Law which is discriminative to women, children and non-Muslims from
inheriting their fathers and husband’s estate should therefore be declared an outright
violation of the Kenyan Constitution’s Article 27. To support their submissions, the

applicants cited the respective Article in Maputo Protocol and the CEDAW 43

The Court stated that it is mindful of the provisions of Article 259 of the Constitution
which requires the Court to interpret the Constitution in a manner that promotes its
purposes, upholds its values and principles, advances the rule of law, and is coherent

with the human rights and fundamental freedoms as provided in the Bill of
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Rights.**>The Court further observed that the Bill of Rights and Fundamental
Freedoms are wide and touch on numerous aspects of human life.***However, these
rights are not absolute and certain limitations have been imposed thereon by Article
24 of the Constitution. In particular, the provisions on equality are limited in relation
to persons professing Muslim faith. Article 24 (4) provides:
“The provisions of this Chapter on equality shall be qualified to the extent
strictly necessary for the application of Muslim law before the Kadhis’ courts,
to persons who profess the Muslim religion, in matters relating to personal
status, marriage, divorce and inheritance.”

The Court’s understanding of the above provision was that Islamic Sharia shall be
applied to Muslims in matters of personal status, marriage, divorce and inheritance
notwithstanding the equality provisions in the Bill of Rights in the Constitution.
Islamic Sharia is derived directly from the Quran. Any application of the law relating
to the above Muslim’s rights could be interpreted as an affront to a Muslim’s freedom
of religion which is guaranteed by the Constitution. Section 2(3) of the law of
Succession Act Kenya provides that the applicable law in relation to a deceased
Muslim shall be the Muslim law. The provision is reproduced below:

“Subject to subsection (4), the provision of this Act (i.e. law of Succession Act
Kenya) shall not apply to testamentary or intestate succession to the estate of any
person who at the time of his death is a Muslim to the intent that in lieu of such
provisions the devolution of the estate of any such person shall be governed by

Muslim law.”
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The Court held that, as long as the estate herein belongs to a deceased Muslim and as
long as Article 24(4) remains in the Kenya Constitution and Section 2(3) in the Law

of Succession Act, the Court’s hands are tied.

In In the Matter of the Estate of Ishmael Juma Chelanga Deceased*’, Etyang, J.
had this to say:

“Under Islamic Law no non-Muslim is permitted to inherit the estate of a Muslim.
This was ably verified in this court by the Kadhi of Nairobi Mr. Hammat Mohammed
Kassim. It follows therefore that C, who had conceded that she is a Catholic, cannot
inherit a share of the estate of her deceased father, a Muslim, by reason of her being

a non-Muslim.”

The law of inheritance is important in the Islamic religion and unfortunately,
members not subscribing to Muslim religion will not be treated equally in succession
claims where the other party is Muslim. The Holy Quran for example provides as
follows:
“Allah ordains concerning your children that, the male shall have a share
equivalent to that of two females. If the children are females numbering two or
more, their proportion is two thirds of the inheritance.’*$

This is an indication of inequality and discrimination among the Muslims. The Judges

hands are indeed tied because the Law of Succession Act does not apply to Muslims.

eKLR
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The above assertion is confirmed by a Chief Kadhi who rightly and regrettably
observed that customary law and application of Muslim law negates statutory
inheritance rights bestowed upon women.***The Chief Kadhi, Kenya’s top authority
on Islamic law, said, “Disinheritance of daughters is one of the biggest problems [
have.** I try to show this is not correct. You must allow women to have a share. It
becomes acrimonious, and there is violence.”**! Farida Mohammed, whose father
died when she was 34 years, said, “I didn’t inherit.**’There was land that my big
brother inherited none of the sisters inherited.***My brother inherited because he’s a
man. "4

Her two unmarried sisters live on their late father’s land, and have access rights only
and no legal right to inherit the land.**> That displays the gaps in the law which is

subjective in nature as opposed to the constitutional provisions of equality and equity

before the law.

I agree with the learned Judges to the extent that they are constrained to follow the
Constitution and statute law to the letter. I am constrained to think that if Muslim

women had lobbied and perhaps made part of constitutional process making team, the

4%%Human Rights Watch interview with Human Rights Watch interview with
Sheikh Hammad

Mohamed Kassim, chief Kadhi, Nairobi, November
7,2002.<https://www.hrw.org/report/2003/03/04/
double-standards/womens-property-rights-violations-kenya>accessed on
5/9/2018
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statute law would have been different. They were represented but with male
counterparts. Disparities imply that non-muslim widows can’t inherit their husband’s
wealth while they are left with the burden of children rearing; not unless they had
converted to Muslim faith which then undermines the Constitutional provisions on
freedom of expression and religion. That confirms the point that women remain in a
subjective position. Furthermore, two females are equated to one man or boy and that
female children born to a Muslim man are also discriminated against. The Islamic law
would rather have the children rendered destitute because of gender stratification. It
is insightful that the Chief Kadhi has been heard to lament treatment towards women
and he seems human and affected. I suppose that as a spiritual leader, good citizen
and maybe a family man, he should take steps to lobby and lead Muslim men to
reconsider their position. Law is not static and after realizing its weaknesses, the same
law can be amended, qualified or repealed altogether so as to accommodate and

protect all deserving citizens irrespective of their religion, race and gender.

In the case of Federation of Women Lawyers Kenya (FIDA) v Attorney General &
another case**®, the Petitioner (FIDA) filed a constitutional reference to challenge
Section 7 of the Matrimonial Property Act No 49 of 2013 which provides that:
“that upon dissolution of a marriage, parties are entitled to a share of the
property equal to their contribution whether monetary or non-monetary.”
FIDA's attack on the said section was on three fronts:
i. It averred that that the section contravened Article 45(3) of the Kenya

Constitution which provides that, "parties to a marriage are entitled to equal
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ii.

rights at the time of the marriage, during the marriage and at the dissolution
of the marriage."

The Petitioner argued that on the face interpretation of the Article offended the
rights of women to own property upon dissolution of a marriage, because it is
subjective; women need must prove and also demonstrate their contribution to
the matrimonial property. The definition of contribution in FIDA’s view
should include non-monetary contributions/support. FIDA stated that the
section has tight interpretation and created a scenario where most if not all the
property will pass to the spouse who put in more in monetary terms provided
the spouse can proof. FIDA held the view that it disadvantaged married
women who contributed to acquisition of their matrimonial properties through
none tangible means which are valuable but cannot be proofed on paper.

FIDA claimed that the provision would violate women’s constitutional rights
provided in Articles 40, 60 and 68 of the Kenya Constitution in relation to
land. FIDA had alluded to the fact that impugned provision were a complete
contrast of Section 10(2) of the Matrimonial Property Act which provides
that, "any liability that was reasonably and justifiably incurred shall, if the
property becomes matrimonial property be equally shared by the spouses,
unless they otherwise agree" .

Whilst Section 10(3) of the Matrimonial Property Act provides that parties to
a marriage shall share equally any liabilities arising during the subsistence of
the marriage and related reasonable and justifiable expenses, interpretation of
the law on division of benefits accruing from matrimonial property is skewed

to the party that can demonstrate actual contribution.
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iii.  FIDA rightly pointed out that the impugned Section cannot override Article 27
of the Constitution in that it created unfair discrimination against women
where they are unable to proof other valuable contribution. FIDA argued that
research showed that women suffer most after dissolution of marriage.

The court held that the Petitioner’s interpretation of the law was an open invitation to
the Court to sanction a scenario where a party walks into a marriage without anything
and walks out with undeserved wealth. The court said that was not
acceptable.**’While dismissing the application, the court observed that whereas the
law recognizes equal worth, it also looks at the parties’ equal importance while still in
marriage.**®The Court reasoned that, each party’s beneficial share during division of
matrimonial property is attributed to each party’s proven respective proportions of
financial contribution whether directly or indirectly during the acquisition of the
respective property. The Court further observed that the Matrimonial Property Act
recognizes monetary and non-monetary contribution which is clearly defined. By
providing that a party walks out with his or her entitlement based on his or her

contribution, the section entrenches the principle of equality in marriage.

I agree with FIDA’s contention and would have expected the Judge to reason out that
indeed, women contribution in marriage is invaluable and sub-division of matrimonial
property should be in equal terms. Women duties may appear light and yet, they are
of a strategic importance to the family. In fact, women should be compensated for
“emotional stress” which is least appreciated. Many homes have “redundant” fathers

and technically “widowed wives”, in the sense that women literally play the role of
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father and mother. Such women do not speak loud about it because of the respect they
owe their husbands and for purposes of maintaining mutual marital status. Such
women do not certainly need economic support, however, they may need redundant
fathers of their children around for emotional availability and to meet societal
expectations for the man and children born out of the marriage. That notwithstanding,
it is worth noting this gap and contradiction in the laws. In this case, statute law has
contravened the express provisions of Constitution from which all laws emanate.

Upholding statute law in my opinion is overriding the highest law in the land.

In Re The Estate of Mugo Wandia (Deceased)**’, the petitioner’s case was that the
applicant was a married daughter and was denied inheritance of the estate of her
father. The Petitioner quoted African Law Vol. 2 by Eugene Cotran, page 8 where the
learned author had given an opinion that, “Inheritance under Kikuyu customary law is
patrilineal. The pattern of inheritance is based on the equal distribution of man’s
property among his sons, subject to the proviso that the eldest son may get a slightly
larger share. Daughters are normally excluded, but may also receive a share if they

remain unmarried.”

The Court held that and I quote, “The petitioner had a duty to adduce expert evidence
on Kikuyu customary law to establish that the applicant is not entitled to her father’s
estate. In the absence of such evidence I find the submissions that the applicant should
be left out discriminatory and the existence of such custom and its requirement would
not pass the threshold of the provisions of the Judicature Act. Besides the Judicature

Act there is the Constitution of the Republic of Kenya. Under Article 82 of the
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Constitution discrimination of the basis of gender is prohibited. Upholding and
affording unsubstantiated custom that offers differential treatment to the petitioner is
unconscionable.*°It would also go against the reasonable expectation by the applicant
that when she comes to a court of law she will be afforded equal treatment and access
to justice. Kenya amongst other countries under the United Nations is party to several
human rights conventions and treaty which prohibit discrimination against women.
Key among them is the UDHR especially Article 1 and CEDAW. It is for those
reasons that at this day and age when the Government has made a lot of efforts to
eradicate poverty and embrace equitable policies and programs of development a
court of law cannot pronounce a judgment that goes against that spirit. The applicant
is entitled to a share of her deceased father’s estate even if he died in 1976 and his

property was distributed in the year 2004.”43!

In Douglas Njuguna Muigai v John Bosco Maina Kariuki & another (supra) the
judges of the Court of Appeal had this to say about specific sections in the Law of
Succession Act of Kenya:

“...we are of the view that the provisions of Section 35(b) and 40 are
discriminatory against Jerioth and the female gender. The Legislature should
consider those sections for amendment. Our findings on this issue are not at
all novel as shown below the State is obligated under Article 27(b) of the
Constitution to take such legislative measures. To illustrate that Section 35(1)
(b) and the proviso thereto provides for a differential treatment of a widow

and a widower, this is what it states;
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“(b) a life interest in the whole residual of the net intestate: provided that if
the surviving spouse is a widow, that interest shall determine upon re-
marriage to any person.”

A plain reading of the above proviso is that a widower (a male) can remarry
without losing the enjoyment of the’ life interest’ of the spouse's estate while
the widow (a female) loses her life interest upon re-marriage. It goes without
saying that this is against the letter and spirit of the Constitution.

I am totally in agreement with the preceding authorities as an effort to eliminate any
form of discrimination and unfair cultural practices against women. Firstly, I do not
think for example that, any right thinking member of the society should take away
rights of a widow who is left with children to bring up. Widows should inherit all the
wealth of her husband for continuity of family life. It matters not whether she
remarries; she still has children out of the previous marriage to worry about.
Secondly, all children are equal before the law and their parents, and therefore
deserve equal treatment. There is no good reason why sons should get everything or

inherit more from their parents.

The Kenya Constitution, 2010 radically changed the position, for the new law and
outlawed discrimination in all its forms. Article 10 of the Constitution, 2010, has
outlined the national values and principles. Article 10(2)(b) has provided for equity
and equality treatment before the law, right to preservation of human dignity, access
to social justice, inclusiveness and participation, non-discrimination before the law
and protection of the marginalized, among the other constitutional values and
principles. Article 27 of the Kenya Constitution, 2010, states the equality principle

and the right to equal protection. It also provides equality opportunities for men and
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in the political, economic, cultural and social spheres. Article 2(4) of the Constitution,
2010, underlines applicability of the laws and states that any law, (this includes
customary law), which is inconsistent with the Constitution, 2010, lacks legitimacy

and will be rendered void to the extent of the inconsistency.

The impugned section of the current family laws is gender insensitive and should if
possible be amended because it is perpetuating discrimination against women in land
and property rights. The Law of Succession Act propones equality in inheritance
rights but excludes certain gazetted districts in which customary laws are supreme. An
interesting observation is that whereas the Law of Succession Act recognizes the
gazette rural districts, some judges and magistrates have ruled that all rural land was
exempt from the Act.*? This stand is reflected in the case where the court told the
Human Rights Watch that:
“The Law of Succession Act can’t apply [to rural land] because women are
supposed to be married and go away.”*>
A magistrate in Siaya District as it then was (and is not a gazetted district) said, “The
Law of Succession Act is applied only by the educated. ....If it’s in the rural area, we

don’t want to interfere with the community set-up.”** Therefore customary law lends

special treatment to men, for instance, when a woman passes on, there are no barriers
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and her husband was free and should deal with her estate as he deems fit.*>*However,
when a man passes on, the wife’s rights to her deceased husband’s estate are
limited.*%In addition, the Succession Act gives an exemption to Muslim women from
its provisions. In that regard, Courts have not paid much attention hence resulting in

misinterpreting family property and succession laws.

The Law of Succession Act is unfair in its application. It serves women by providing
inheritance rights, but denying them the chance to inheritance rights equal to those
granted to men.*8Provisions of the Act that are beneficial to women are:- Section 38,
which provide for equal rights to inheritance where a parent dies intestate; and
Sections 35 and 36, which guarantees the surviving spouse a life interest in the whole
residue of the net intestate estate. This offers protection against widow
eviction.* However, the life interest granted in Sections 35 and 36 is subject to
termination when the widow remarries.*®*To the contrary, widowers, retain their

interest regardless of whether they remarry or not.**!In the case of an intestate who

4%5Federation of Women Lawyers,Women’s Land And Property Rights In
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leaves no spouse or child, that person’s property will pass to the father as first in line,

and if no father, the estate devolves to the mother.*62

Common misapplication of the Law of Succession further disadvantages
women.*3The law is meant to supersede customary law except in cases of specified
property but in practice, this does not apply, especially in the rural areas.*** This is
because rural communities “remain unaware of statutory laws relating to property”
and are instead “inclined to use customary laws in matters of inheritance.”*®The
inappropriate application of customary law is not limited to those who are
uninformed.*®As stated earlier, the Court of Appeal, said, “The Law of Succession
Act can’t apply [to rural land in general] because women are supposed to be married

and go away.”4¢’

The propriety rights of Muslim women in marriage institutions in Kenya are provided
for in the Koran.*®A Muslim woman is allowed to change her status upon
marriage.*°She is subject to the Muslim law that was applicable to her before she got
married.*’She does not acquire any interest in the property of her husband by reason

of marriage and her husband does not in equal terms acquire any interest in her
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property.*’!She has a right under the law to seek her husband’s maintenance
irrespective of her financial capability.*’>As expressly prohibits a Muslim wife to seek
proprietary interest in the matrimonial property. She is however allowed access to the
use of the matrimonial property during the subsistence of her marriage.*’*Muslims in
Kenya are further governed by the 1920 Mohammedan, Divorce and Succession
Ordinance, which applied during the pre-colonial Koranic law and the same affect

personal law and succession.*’*

Islamic Inheritance found in the holy Quran.*”>A widow is entitled to receive 1/4 of
her husband's property whereas women in polygamous marriages can only receive
1/8.479The remaining property is divided and shared among sons and daughters in a
way that grants sons twice the share given to daughters of their father's
property.*’’Under the Koranic law, only 1/3 of the estate can be disposed of by will;

2/3 must be dealt with in a manner provided for by Koranic principles.*’8

For Hindus in Kenya, the Hindu Marriage, Divorce and Succession Ordinance of
1946 applied for the Hindu customary laws of succession. This law was in force until

1961, when the Hindu Succession Act (Cap 158) was enacted.*’’Family property
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among the Hindus leaving in Kenya is for use by the family members on a communal
basis.*®¥Land is passed on from one generation to another and a preserve of the male
ancestors made up to the fourth degree.*8! Wives are made part of the joint Hindu
family and are granted rights to maintenance from the joint family property.*$>The
wife is a subject of maintenance irrespective of her financial capability or ownership

of private property.*?

The Law of Succession Act applies African customary law on Estates of persons who
died before the enactment of the Law of Succession Act. This assertion has been

illustrated in numerous cases.

In re Estate of Mwangi S/O Ngamba Alias Mwangi Ngamba (Deceased)*®?, the
deceased died in 1952, the court observed that the substantive law of succession for
estates of the persons who died before 1% July 1981 is not to be found in Parts II, III,
IV, Vand VI of the Kenya Law of Succession Act, but in the written laws and
customs that applied at the date of the death of the person in question. The second part
of Section 2(2) of the Law of Succession Act*®d states that the administration of the
estates of persons who died before 1% July 1981, should commence or proceed so far

as possible in accordance with the provisions of the Law of Succession Act.

Journal of Ethnic&#x26; Cultural Diversity in Social Work, 19:4, 256-271,DOI:
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In other words, the procedure with respect to administration of estates of such persons
is to be governed, not by the law as at the time of death, but by the procedures set out
in the Law of Succession Act. The deceased herein is Kikuyu by ethnicity from the
Nyeri County, and that the deceased was subject to the Kikuyu customs which
governed devolution of the estate of a person who died intestate.**¢Under the Kikuyu
Customary Law of intestacy, succession is patrilineal. Devolution is in favour of the

male relatives of the deceased.

Where the deceased person is survived by a widow and children of both gender, the
land devolves upon the sons with the widow being entitled to life interest. Daughters
are denied inheritance but are allowed to play their part in the family or clan in which
they get married; it is permissible for daughters who attain the age of marriage but
never marry to inherit from their parents’ property. Where the deceased person has
daughters only and the said daughters are all married, the property will pass to his

brothers or their sons, with the widow having life interest.

In re Estate of Njoroge Gitau (Deceased).*¥’The deceased was survived by daughters
only, and had no sons. All the daughters of the deceased were married. The
Administrator of the estate who was a daughter to the deceased petitioned for a grant
of Letters of Administration which were granted and the whole property devolved to
her son. The nephew to the deceased asserted that his father’s family moved to Molo,
leaving the property under the care of the deceased. He complained that when the

Administrator moved for succession of the deceased’s estate she did not disclose that
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the property was held by the deceased in trust for his father. A sister to the
Administrator stated that all her sisters were married, but the administrator left her
husband and went back to her home. She stated that the Administrator lived on the
land as an unmarried daughter after she left her matrimonial home. She asserted that
she never signed any documents relinquishing her right to a share of the estate of the
deceased. Justice Margaret Muigai held as follows:

“I am cognizant of the fact that the deceased died before the Act came into force, and
the law to govern devolution to his estate ought to be the law that governed the
intestate estate of an African at the time. The deceased and his family are Kikuyus by
ethnicity. The law that ought to govern the estate ought to be Kikuyu customary law.
That law envisages a patrilineal system of inheritance, where the estate devolves upon
the male side of the family, to the sons basically. Where there are no sons then to the
next male relatives: uncles, male cousins, nephews and so on. The female side of the
family is not entitled, save where the surviving daughter of the deceased is unmarried.
That held sway then. We are in a new legal dispensation. The Constitution enjoins us
to treat all equally before the law, and frowns upon discrimination based on gender
or marital status. These principles would no doubt override the customary law
position stated above, so that daughters of the deceased, whether married or not,
would be entitled to inherit from their father’s estate in equal measure with their male
relatives. The Kikuyu customs on the matter should therefore not matter in this case.
The estate of the deceased herein ought to be shared out equally between all the five

daughters of the deceased.”

The facts of the above case poses a serious question in that women are their own
worst enemies. A sister pleaded to disinherit her sisters on the account of their being

married and therefore not traditionally entitled to their father’s inheritance. She too

92



had been married and broke up with her husband. She then returned to her father’s
home to claim all the inheritance. The learned Judge’s ruling restores my faith in the
Judiciary, in that there is a paradigm shift from discriminative customary practices to
humanity and correct interpretation of the law. There is indeed a rule of law that

surpasses male dominance and unjustified demands.

In The Matter Of The Estate Of The Late Joel Cheruyoit Korir-(Deceased)*s.
Rachel Cherotich Korir, with the authority of her siblings, Alice Chemutai Korir and
Esther Chepkorir, protested at the mode of distribution set out in the Affidavit of
Joshua Kiprono Cheruiyot. She alleged that the Administrator in the succession
Cause had not involved his siblings, other than Samwel Kiplangat Cheruiyot, and had
forged her signature. She had not signed any documents with respect to the
succession. Further, that she had been residing on the said property since 1984, had
constructed a house there, and was now on the verge of being evicted by her brothers.
She further deposed that the Will relied on by the Administrator of the Estate tended
to disinherit her and her siblings, and was discriminatory. Justice Mumbi Ngugi in her
holding said in part:

“With the greatest respect to the petitioner and his strong belief in custom, one
cannot help but notice that the alleged clan meeting, if it took place at all, was
convened with the sole purpose of condemning the protestor for having the effrontery
to lay a claim to her father’s estate. Further, it was intended to buttress the
Petitioner’s position that only he and his brother had a right to inherit from their
father. Interestingly, no mention of the Will allegedly left by the deceased was made

at this clan meeting. Indeed, no effort has been made to prove the alleged Will as
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required in law. The arguments advanced by the Petitioner and his clan, assuming
that such a meeting did take place, and their reliance on Kipsigis custom which
essentially seems to be that daughters (women) belong nowhere until they are
married must fail in light of the provisions of the Constitution and the law. Article 27
prohibits discrimination on any basis such as race, colour, ethnic origin or gender.
Section 38 of the Law of Succession Act provides that where an intestate has left a
surviving child or children but no spouse, the net intestate estate shall devolve upon
the surviving child, if there be only one, or shall be equally divided among the

surviving children.”

One strange occurrence in the above case and which I applaud is, the advocate for the
Administrator of the estate, Learned Counsel, Mr. Migiro, commented that, the
Administrator’s position was “out of step with modern thinking and the law”. This is
a development in the right direction by members of the bar. It alludes to the fact that
as much as they represent clients who harbor discriminative beliefs, they help the
courts develop good jurisprudence. In this case, the Administrator’s advocate’s raised

the bar by supporting realization of property inheritance rights as per the law.

In re estate of G K (Deceased)*®, the court noted, “The respondent however, argues
that since the deceased died in 1980 before the commencement of the Law of
Succession Act which commencement date was Ist July, 1981 (which was after the
death of the deceased) The Law of Succession Act Section 2(2) provides that, The
estates of persons dying before the commencement of this Act are subject to

the written laws and customs applying at the date of death, but nevertheless the
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administration of their estates shall commence or proceed so far as possible in
accordance with this Act. It is important to note that the application of customary law
is only applied so far as the same is not repugnant to justice. The respondent argues
that the Kikuyu customary law provides that since the late Grace deserted the
deceased she and her children were not entitled to inherit anything from the

deceased’s estate.*°

The Judicature Act (Cap 8 Laws of Kenya) Section 3 (2) provides that the High
Court, the Court of Appeal and all subordinate courts shall be guided by African
customary law in civil cases in which one or more of the parties is subject to it or
affected by it, so far as it is applicable and is not repugnant to justice and morality or
inconsistent with any written law, and shall decide all such cases according to
substantial justice without undue regard to technicalities of procedure and without
undue delay. I find that seeking to disinherit the deceased’s children is repugnant to
Jjustice. Also other than the respondents sentiments that the same is the custom no
evidence was called to prove this. I find that the custom alleged by the respondent is
repugnant to justice and as such order that the proceedings of the deceased’s estate

be guided by the provisions of the Law of Succession.”

The Law of Succession Act, Section 2(2), underscores the rules of primogeniture and
entrenchment of patriarchy which is discriminatory to women in the achievement of
their property rights in Kenya. The Kenya Courts from the above analyzed case law
have muttered courage and not risen to the moment to categorically declare
Section 2(2) of the Law of Succession Act unconstitutional by dint of Article 2(4) of

the Kenya Constitution, 2010, which states that any law, and that includes customary
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law, which is inconsistent with the Constitution, 2010, is void and lacks the force of
law to the extent of its inconsistency. The Kenya Constitution, 2010 provides that:
“All law in force immediately before the effective date continues in force and shall be
construed with the alterations, adaptations, qualifications and exceptions necessary

to bring it into conformity with the Constitution.”**!

The above provision mandates the Kenya Courts to abolish or insert requisite
amendments without altering the intention of the legislature on laws that do not
conform to the Constitution. Sometimes, courts make decisions that fail to enforce
laws that are protective of women’s property rights.
“Most laws are in writing, not in practice. The courts are far behind.... I don’t
think the courts enforce the law perse,” said one Government official.**?
This may happen if the courts think they have no jurisdiction, as per the following
remarks of a magistrate who, when asked if a court could order a man on divorce
matters and he commented: “A woman can’t come to court if she wants her husband

to leave rather than her.... We don’t interfere with the community setup.”#%

From the outset, it is not only secular courts that have problems, the Kadhis’ courts

are also seen to be inept, slow, and costly. One lawyer handling property right cases

491Section 7 of the sixth schedule of the Constitution, 2010.
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for Muslim women appreciating her space in the secular High Court for divorce cases,
commented.
“A Kadhis’ court is like a kangaroo court. It’s frustrating to litigants and
lawyers....Kadhis are insensitive to women’s issues.... More often than not,
Muslim lawyers go to civil courts to advocate for rights of women.”#%*
It has been found that there are occasions when custom is very strong that the Kadhis
find it difficult to apply the Islamic law.***Kenya’s Chief Kadhi said:
“Where custom is strong, it may be hard for a Kadhi because people will be
hostile to him if he judges according to Islamic law, so they encourage some

sort of settlement. Sometimes this may not be beneficial for women. %

A Muslim member of the Constitutional Review Commission commented:
“Some Kadhis don’t apply the Koran.*’The Digo [ethnic group] has their own

customary laws which in practice supercede Islamic law.”**% Enforcing Kadhis’ court

4%4Human Rights Watch interview with Human Rights Watch interview with
Abida Ali- Aroni, lawyer, Nairobi,
October23,2002.<https://www.hrw.org/report/2003/03/04/double-
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judgments is also hard: “The government can enforce Kadhis’ judgments, but there is

no enforcement. No one fears the Kadhis’ courts.”*"

The cost of claiming property rights is another restrictive factor to women.’"If a
woman initiates a legal case, lawyers are her biggest expense. The Chief Kadhi told
Human Rights Watch: “Most women who come to the Kadhis’ courts are
economically empowered. It is often impossible to reach courts because of the cost of

lawyers. !

4.3 Equality of men and women

When examining the equality provision further, Justice Mumbi attempted to answer

the question as to whether men and women will ever be equal as contemplated in the

Constitution and in light of a polygamous marriage institution. In the case of Mary

Wanjuhi Muigai v Attorney General & another®??, Justice Mumbi said:
“In my view, to talk of equality of men and women within a polygamous
situation is a bit of an oxy-moronic phrase, if one may coin the term. Equality
would presuppose that a woman has the same right as the man to take on a
second spouse during the subsistence of the marriage, the practice defined as
polyandry. This is not recognized in any of the cultures of the people of Kenya,
so it must be accepted that polygamy precludes equality between men and

women. Polygamy cannot therefore be said to promote equality between men
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and women, and if measured against the clear provisions of the Constitution
and international conventions to which Kenya is a party, is clearly
unconstitutional and a form of discrimination against women. However, it is a
practice that has been accepted in Kenyan society. Registration of polygamous
marriages appears to have been accepted, even by women, as the lesser evil,
and has been recommended in various reports, including the 1968 Report of
the Commission on the Law of Marriage and Divorce in Kenya. While this
Court accepts that permitting polygamous marriages without the consent of a
previous wife or wives is not consistent with the Constitution, and that indeed
the practice of polygamy is in itself not consistent with the equality principles
in the Constitution, it also recognizes that there are situations and practices
that it cannot regulate, and that must be left to the wishes and dictates of the
people, through their duly elected representatives, as well as to the individual
choices of those adults contracting marriages, and who willingly enter into
polygamous or potentially polygamous marriages. It is noteworthy that in
many cultures in Kenya, polygamy was accepted. It was not, however, subject
to registration, and in the event of the demise of a husband, as a perusal of
many decisions in the Family Division will reveal, the Court was often
required to hear evidence to establish whether the women who claimed to be
wives of the deceased were indeed wives and entitled to inheritance from his
estate. This, in my view, was the reason why the registration of customary
marriages was necessary-to bring some degree of certainty to a system of
marriage practiced by many, yet was outside the reach of the law. That the

practice of polygamy and registration of polygamous marriages without the
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consent of the previous wife or wives is inconsistent with the equality

provisions of the Constitution. %

Justice Mumbi Ngugi pointed out her contention that the Marriage Act had failed to
uphold the equality provisions to be found in Article 45 of the Constitution by
endorsing polygamous marriages without first seeking consent of the existing wife

(wives). In her view, there exist no equality in marriage.

It is disheartening to date since the holding of the above decision that no attempt has
been made to amend the Marriage Act 2014 to align with Article 45 of the
Constitution. The concept of equality is a subject that I would like to pursue by
conducting a proper research and unearth the many grey areas on it and give concrete
recommendations. I am also left at cross roads as to the moral value of legalizing
polygamy. From a very religious perspective, Christian marriage is monogamous and
allowing polygamy or consent to polygamy loses Christians moral value-hence
repugnant to morality provisions of the Judicature Act and the Kenya Constitution,

2010.

The above displays the gaps created by lack of awareness among the rights’holders,
stakeholders, actors that include relevant professionals, policy makers, judges and
magistrates who need to equip themselves with the capacity and relevant knowledge

and skills to interpret the national laws and ensure their implementation with respect
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to equality.’** This can be effectively addressed through support for paralegal studies
to equip people with relevant skills and services to help women pursue their social
discourses. Women should be supported in the area of litigation so as to establish
well-reasoned legal precedents. Training lawyers, judges, court registrars and police
in women'’s rights, advocacy with traditional leaders, financial support for community
and women’s organizations and networks to provide advice and emergency
assistance, and documentation and dissemination of best practices is
necessary.’Without gender, mindfulness, authorities or bodies managing land
allocation, inheritance and dispute settlement being a male predisposition among
these authorities is probably going to keep on hindering women’s enjoyment of their

rights.>%6

While legislatures around the world can create the laws and regulations that protect
individual property rights, they do not have the responsibility of enforcing those
rights.>*’Enforcement is left to the courts and to the local administrative structures or
police forces across the country.’®In the developed world, where local
administrations are comparatively efficient, legal dicta are communicated to strong
and accountable local authorities who enforce legislative decisions in a predictable

fashion.>* Gary Libecap has noted that, “With title, the police power of the state can
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enforce private property rights to land.>!°The courts can issue eviction notices against
trespassers or arbitrate boundary disputes, and law enforcement officials can

implement court orders”.>!!

Having reviewed some of the precedents relating to the courts’ interpretation of
property inheritance rights in Kenya, the next Chapter will attempt to review the best
practice elsewhere in Africa. The writer has picked on South Africa and drawn a
parallelism with the Kenya Constitution and the law in the protection of women
property inheritance rights in relation to the Maputo Protocol. South Africa will be a
good comparison because like Kenya, it has many sub-tribes with different cultural
beliefs and is one of the countries that has suffered intensive abuse of human rights

and so one can learn many lessons from it.
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CHAPTER 5

A COMPARATIVE STUDY BETWEEN KENYA AND SOUTH AFRICA IN
REALIZATION OF WOMEN PROPERTY RIGHTS.

This Chapter will endeavor to review the milestones made by South Africa which has
been applauded for being progressive in terms of observing the Maputo Protocol in
the protection of women in relation to property inheritance rights, bearing in mind that
Kenya made reference to the South Africa Constitution during Kenya’s constitutional
reforms process. It should however be appreciated that the two countries have
different cultural and historical backgrounds and each case will be determined on its

own merits.

It is worth noting that South African human rights were violated for a long time
through the Apartheid rule and after getting independence they knew that human
rights and fundamental freedom were an integral part of life should be protected at all
costs. South Africa’s constitutional court is considered one of the most powerful in
the World ensuring implementation of human rights.’'?This has led the Country to
include human rights in their University curriculum and that in itself is significant to

the South Africans.”!3

To implement its human rights, South Africa has established the Commission of

Gender Equality (CGE). CGE is established and derives its powers and mandate from

S12Fareda Banda, Women, Law and Human Rights in Southern
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their constitution.’'*Its mandate includes reviewing matters of inequality and
discrimination of women and also deals with discrimination against persons with
disabilities.”"It is set up as an accountability body to enforce the provisions of gender
and equality in the Constitution and other enabling legislations.>'®It also assesses and
provides data on implementation.’'’It collaborates with both public and private
entities.’'3The late H.E Nelson Mandela initiated the 50:50 rule that has become the
leading principle. Currently, statistics show representation at 41% in upper house and

35.2% in lower house.”'® Not achieved in Kenya as yet.

Drawing comparison with Kenya, despite the constitutional provision of two thirds
gender rule, Kenya is one of the countries with the lowest number of women
legislators.’?’Elected women members of Parliament and other women leaders have
expressed disappointment towards achievement of this rule and have been
pressurizing the three arms of Government over the slow implementation of the
rule.’?! The case on the Two Thirds gender rule is pending hearing in High Court after

the proposal to implement it was faced several setbacks in Parliament.’?
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According to the latest statistics, Kenya stands at position six in the Eastern Africa
Region, with 22 per cent and 31 per cent of women in the National Assembly and
Senate respectively.’>Rwanda is leading with 61 per cent women in Parliament
followed by Tanzania and Burundi at 36percenty, Uganda (34) and South Sudan at

28.5percent.>**

It is worth noting that the above statistics are not conclusive. A number of countries,
have predictable legislation and enforcement mechanisms on aspects of gender
discrimination.’>However, land injustice towards women and the resultant negative
effects are more often than not culturally and in some instance religiously deep-
rooted, and highly localized.’*$Practical law enforcement will usually be skewed to
such powerful, yet diffused, winds.’”” Even when the existing law exists it enables
women to operate as normal legally recognized economic actors, the social
impediments that derail their efforts from doing $0.°2In Western cultures most
married women own property jointly with their husbands.’?In Africa, the idea of co-
ownership appears alien. Women are according to many practices not supposed to
own property because under customary law they are “property” themselves.>**The

imagination of a woman acquiring and owning property while in marriage is taken to
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imply that she is not committed or dedicated to her husband or his family.>3'I find the
thinking behind a woman not owning property to be unfortunate. Justice Mumbi’s
assessment of equality in polygamous marriage should in itself give any reasonable
woman an idea to move away for dependence. My observation has been that in the
few African countries where legislation allows co-ownership of matrimonial property,

enforcement of those laws have been very difficult because of cultural practices.’*?

Land arrangements shifting control to women will, in general, increase total
efficiency and well-being through both routes identified by empowering women and
raising their access to economic resources overall.>3*However, land reforms and
‘gender reforms’ are hard enough to achieve separately. Does it help to combine
them, and to fight (but also to unite) those who oppose both sorts of reform? 34 It is a

matter for case-by-case judgment. As a rule, it seems unlikely. 73

5.1 The South Africa Constitution and its application on Property Rights
In South Africa, gender equality and property rights are diverse.>*® The South Africa
Constitution upholds the right to equity and recognises customary law and the

establishment of conventional administration.” During the South Africa
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Constitutional negotiations, there was a disagreement between women’s
representatives and traditional leaders with regards to what should take precedence
between equality and custom.’*¥Traditional leaders took the standpoint that the
constitution should not succeed if it relied on ‘foreign concepts and institutions’ and
equality therefore won.>3 The recognition of cultural rights in the Constitution is,
unfortunately, the only beginning of the debate.*°Rights to culture have to be given
life in the context of the day-to-day realities of contemporary South Africa.*' It was
argued, granting of rights are supported by the fact that these rights should be enjoyed
only when they do not conflict with the Constitution as the grund norm and/or the Bill

of Rights in particular.>#?

The objective of the South Africa Government was to the extent that the whole set of
rights and duties be embraced by the common notion of sovereignty (citizenship)
which is granted by the Constitution to all citizens of a country, including those who
were deprived of any citizenship or human rights in the country of their birth.>**The
dilemma it faces is how to acknowledge the cultural identity and traditions of African

people, as represented by the institution of Traditional Leadership, on the one hand,
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while honoring the Constitutional demands of democratic governance and individual

and equal human rights on the other.’**

South Africa is unique because of its eleven official constitutional languages.**The
South African Constitution protects the rights of cultural and other communities as
long as those rights are not exercised in a manner inconsistent with any provision of
the Bill of Rights.>*Thus, customary law courts are ultimately bound by the
Constitution’s gender discrimination protections.’*’To put it simply, the women’s
groups triumphed over the customary law supporters in the Constitutional

negotiations.>*

Relying on the decision of the Constitutional Court of South Africa, in Nonkululeko
Letta Bhe & Others V Magistrate, Khayelitsha’¥, Langa, DCJ, writing for the
majority, affirmed that the Constitution of South Africa had embraced customary law,
but he was also very categorical that such recognition was only as long as customary

law was consistent with the Constitution. The Deputy Chief Justice expressed himself

thus:
“It is important to underscore, however, that as with all law, valid rules of the
the constitution and customary law principles depend on their consistency
with the Constitution and the Bill of Rights.”
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The South Africa Constitutional Court found the succession rules under customary

law to be in strife with the provisions of the Constitution on human dignity, equality

and non-discrimination, in the following terms:
“[91] The exclusion of women from inheritance on the grounds of gender is a
clear violation of section 9(3) 114 of the Constitution. It is a form of
discrimination that entrenches past patterns of disadvantage among a
vulnerable group, exacerbated by old notions of patriarchy and male
domination incompatible with the guarantee of equality under this
constitutional order. [92] The principle of primogeniture also violates the
right of women to human dignity as guaranteed in section 10 of the
Constitution as, in one sense, it implies that women are not fit or competent to
own and administer property. Its effect is also to subject these women to a
status of perpetual minority, placing them automatically under the control of
male heirs, simply by virtue of their gender and gender. Their dignity is
further affronted by the fact that as women, they are also excluded from
intestate succession and denied the right, which other members of the

population have, to be holders of, and to control property.”

In the past, customary law prohibited women from owning property while in marriage
or inheriting property upon the death of their male relatives.”>°However, the law is

dynamic and there have evolved several decisions by the Constitutional Courts, and
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enactment of new laws, which recognize that customary laws were not only

discriminatory but unconstitutional:>>!

In South Africa, women can now inherit property under customary law.>>?The
customary law of succession that permitted men only to inherit property were found
to be unconstitutional and no longer law.>>* Women in a customary marriage are
allowed to access land and can also gain ownership rights and can hence and
administer property.>>*All customary marriages are considered to automatically
convert to community interest, which means that wives have a right to half of the

marital assets upon divorce.>%

This contrasts Kenyan interpretation where women
rights may only be respected if brought out in courts of law; at customary level, is a
contested interest. In Kenya, equality in marriage does not translate to automatic

equality in distribution of the matrimonial property.>>¢

5.2 Equality in Property Division

In ST v CT %°7.The parties got married under South African law on 17 July 1992 in
Hamburg, Germany. They signed an ante-nuptial contract (the contract) which
regulated their marriage. The marriage led to community of property and the accrual
system was included. The appellant, Mr. ST, is an experienced advocate.The

respondent, Mrs CT, is of German nationality and is also a lawyer, although she never
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qualified as such in South Africa.>>® The parties met in Namibia in 1990 while the
respondent was visiting there. At that time the appellant, who ran practices in
Johannesburg and Namibia, was an Acting Judge in Namibia. In December 1991 the
respondent discovered that she was pregnant with the appellant’s child. On 13
February 1992, the respondent broke off the relationship, but the appellant travelled to
Hamburg during July 1992 to propose marriage to her. The marriage relationship
broke down finally in early 2010 (there had been a breakdown and reconciliation
earlier, in 1994). This divorce action was instituted by the respondent in the high court
during November 2010. She claimed, amongst others, spousal maintenance, full
particulars of the appellant’s current assets and liabilities in terms of section 7 of the

Matrimonial Property Act 88 of 1984 (the MPA) and half of the accrual.

The Court observed that the marriage had lasted for 24 years. Because of the
marriage, the respondent uprooted herself from Germany and was not able to pursue
her legal career there which she would have if she had wanted.>°During a large part
of the marriage the respondent was responsible for the primary care of the children
because the appellant was pursuing his legal career, a career which would sometimes
take him away from home.’®*We do not think she can be criticized for having
declined to requalify herself as a South African lawyer.’®'That would have been a
substantial undertaking as a middle-aged woman, given the significant differences

between South African law and German law.’%? She testified, and we have no reason
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to doubt, that she has now made her life in South Africa, more particularly in the Cape

Peninsula, and does not wish to live in Germany.

The Court held that the waiver of right to claim maintenance upon dissolution of
marriage in ante-nuptial agreement is invalid and unenforceable and the applicant was
ordered to transfer to the defendant her undivided half share in the property situated at
5 Woodlands Road, Rondebosch, Cape Town (the Rondebosch property) free of

consideration.%3

The South African government enacted new laws and policies that focus on land
reforms since apartheid, with an accentuation on restitution, redistribution of land and
reforms of the land tenure system.**Restitution recognizes that black South Africans
were historically dispossessed of their land, and should receive compensation for it,
while redistribution seeks to address the imbalance of land ownership with the aim of
transferring the land taken from Africans by the whites during apartheid back to the

black South Africans. %’

The Interim Protection of Informal Land Rights Act 31 of 1996 protects “informal
land rights”, defined land rights held under customary or traditional law or practice, in
cases such as, from appropriation of the land or illegal evictions.’**Section 2(1)

restores land rights to the owners and such rights can only be taken away by
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consent.’%’ Another new law, the Communal Land Rights Act 11 of 2004, was enacted
to reform the land tenure in a comprehensive manner. The Act was not well received
by women’s rights groups and was later declared unconstitutional by the
Constitutional Court in 2010 and repealed>®®.

In the case of Tongoane and Others v National Minister for Agriculture and Land
Affairs and Others>®, it was found that the government had failed to consult with
traditional leaders and communities prior to introducing the new law, and had
therefore failed to adhere to the constitutional requirement.’’? The law was repealed

for lack of public participation prior to enacting the law.

The above position changed with the landmark case of Bhe and others v Magistrate,
Khayelitsha, and Others (Commission for Gender Equality as amicus curiae),
>7lwhich came before the courts in 2004. The father of Ms. Bhe’s two daughters had
died without a will. Under customary law of succession the deceased father ought to
inherit the house she and her daughters lived in. Ms. Bhe sought orders for her
daughters, as children of deceased to inherit the property. The Women’s Legal Centre
arguing on Ms. Bhe’s behalf stated that the customary law of succession that allowed
only males to inherit their father’s property was unconstitutional because it
discriminated against women. The Constitutional Court was in agreement and ruled

in her favor.>7?
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The court stated that customary law that encouraged primogeniture was a violation of
women’s equality under the law and denied women their rights to dignity, which are
protected under the Constitutions’ Bill of Rights.’’3Ms. Bhe’s daughters, were granted
orders to inherit the property.’’* That was a paradigm shift where children are denied

their overriding interest.

As a result of the decision in Ms Bhe’s case, the government introduced a new law,
named the Reform of Customary Law of Succession and Regulation of Related
Matters Act.’’> This law was aimed at reforming the existing customary law of
succession by prohibiting the disputed principle of primogeniture.’’°The law
recognizes that widows and children of customary marriage had no protection under

the customary laws of succession.>’” That was a bold and positive move.

The South Africa’s Promotion of Equality and Prevention of Unfair Discrimination
Act 4 of 2000, expressly provides for rights of equality, and prohibits all forms of
discrimination against women on the basis of gender. Section 8 expressly provides for

protection of women and the girl child.
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In Mthembu v Letsela®’, the relationship between the Constitution the application of
customary law were examined in the two rulings of cases filed by Mthembu. The
decisions were in the decision in the High Court in Pretoria and in an appeal in the
Supreme Court of Appeal. The appellants filed an application in the High Court
seeking a declaration that the rule on primogeniture under customary law and
regulation 2(e) be rendered invalid on the ground that the rule discriminated against
women, and younger children in families and children born out of extra-marital
affairs. The appellant argued that this provision offends the equality principle

guaranteed under section 8 of the then interim Constitution.

In the High Court case, the Judge dismissed the application, on the reasoning that the
rule and the regulation were not inconsistent with the equality rule cited from the
interim Constitution. They appealed to the Supreme Court of Appeal and sought
orders to set aside the decision of the High Court and to rule in favour of the
applicant, as required by section 35(3) of the interim Constitution, and rule against the
order for primogeniture in order to allow all descendants to participate in
intestacy.’”*The Supreme Court of Appeal declined to find in favour of appellant on
the constitutional challenge or to develop the rule in the interim Constitution because
law does not operate retroactively. The court reasoned that the rights of the heir in the
estate had vested on the death of the deceased, well before the interim Constitution

took effect.
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In an alternative argument, the Supreme Court of Appeal was urged to conclude that
the rule of primogeniture and regulation 2(e) are bad under the common law because
they are anti-public policy or violate rules of natural justice which are grounded on
the value of equality as a fundamental right. The court of appeal dismissed the
application on the reasoning that neither the rule nor regulation were offensive
because they did not violate the common law. The court added that the regulation,
was not unreasonable under the common law. The learned Judge said that the
principle on male primogeniture was well established and “many blacks” were happy
with the way their property was devolved. The Court held that section 23 is
inconsistent with the Constitution and therefore invalid and regulation 2(e)
automatically falls away. The Judge continued thatthe customary law of
primogeniture, as concerns intestate succession, is inconsistent with the equality rule
provided for in the Constitution. It would follow that the decision in the Mthembu
case would invariably apply and the judgment stands.’®® In BHE and others v
Magistrate, Khayelitsha, and Others (Commission for Gender Equality as amicus
curiae)®®, the court pointed out that customary law had maintained its patriarchal

features.

In the past, the courts’ interpretation of customary law was that husbands were
entrusted with all assets and income belonging to a married couple. Married women

and minors are put in one class that is incapable of owning property. Their husband
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and male relatives had the exclusive domain over property as “guardians”.’®> The
income women earned from own labor was given to their husbands. This principle

was later codified into law that was eventually repealed.

To remedy women injustices towards property rights and snatching their consumable
rights, Recognition of Customary Marriages Act (RCMA)® was enacted and the
same came into force in 1998. Section 6 of that Act has granted women full status and
capacity, and provides that women have equal rights to acquire and when they deem
fit dispose of their property in the respective customary marriages.’®*The RCMA
enabled spouses to merge their assets with both parties having equal rights to manage

the estate. If marriage is dissolved, parties will share the estate in equal terms.

The gap created by RCMA'’s is that the Act applied to marriages that occurred after
1998 (the effective date). All women who were married under customary marriages
before 1998 were subjected to the same discriminatory practices relating to property
ownership under the customary law. In the 2008, Legal Resources Centre filed case,
Gumede v President of the Republic of South Africa and Others® seeking a
declaration that RCMA discriminated women on the basis of gender, race and culture.
In that case, Ms. Gumede entered into a customary law marriage in 1968. The parties
divorced in 2003 and by that time, they had acquired two houses. The marriage took
place before the Act and was automatically subject to customary law. Ms. Gumede

was consequently denied her interest in the two houses. The Constitutional Court
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boldly ruled that the Act was discriminatory and unfair to women property inheritance
rights; the Act was struck down of the limiting provision. Since then, all women

married under customary law have equal rights to property.>86

5.3 Land arrangements and the Principle of Equality

Land arrangements cannot abrogate the right of all South Africans to equal treatment,
including women.”®'To the extent that civil law conflicts customary rights, civil law
should prevail.®¥Racial discrimination in land rights will not be tolerated, and the
historical practice of maintaining a second-class system of land tenure for blacks must

cease.’8?

In South Africa the smallest interracial differences are found on whether land ought to
be distributed only to those who know how to use it productively.’*’Except for those
of Asian origin, solid majorities, including among blacks, support this
policy.”*!Similarly, large majorities with rather small interracial differences support

treating men and women equally when it comes to land claims and policy.>*?

Originally, all family members had full legal capacity, with each family member

having a clearly recognized claim over property and related obligations.’**Each
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member could place claims to the property which was linked to their respective
‘houses’:>** It was recognized that a house served more purposes than a simple
dwelling room. A house was defined as a distinct unit legal cell or unit within a
complex joint family. Each wife, her children and livestock and field the wife

cultivated constituted a house.”®>

Preston-Whyte has attempted description of a wife and her specific rights to her
‘house’ and fields she cultivated.’”*He emphasized that the male family heads could
not make decisions impacting property, without the consent of their wives.’*’Women
were in a better economic position as producers of food, and for that reason, they

played pivotal role in activities such as farming and subsistence.>*8

It is worth noting that women, including unmarried women and widows directly
owned various accounts of land.’” Fields were for once described as ‘belonging’ to
women.® Such is the 1931 account of the ‘life and customs’ of the Xhosa by the
African missionary, John Henderson Soga. Each wife of a chief or commoner was

given land for the upkeep of her family.5%!
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Laws and policies recognizing women’s rights remain very difficult to implement.5%?
In a lucky case with progressive laws are in place, enforcement mechanisms are week

603 Tnheritance is in real

and funding for effective implementation remains a challenge.
life viewed as a private matter. This explains the Government’s hesitation in

‘interfering’ with the issue.%

The research on South Africa cases has depicted insights on how courts have dealt
with implementation of the Constitution in relation to human rights vis a vis the multi-
cultural practices. It is an area of interest that scholars may wish to develop more

jurisprudence.

The next Chapter will give a summary of the study, make conclusions and suggest the
way forward by making recommendations from the findings of this research. The
recommendations should hopefully help the various stakeholders on how they can
champion Kenyan women property inheritance rights and general empowerment of
women. The recommendations will address among others, ways in which women
should move away from servitude and child bearing roles to economic, social,
political and any other form of empowerment and to say “No” to negative cultural

practices so as improve their lives as envisaged in the Maputo Protocol.
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CHAPTER 6
SUMMARY, FINDINGS AND RECOMMENDATIONS
This Chapter gives a summary of the ideas and arguments in the preceding Chapters,
the respective findings and suggests the way forward to the various stakeholders on
how women property inheritance rights can be realized for the general empowerment

of the women in Kenya.

6.1 SUMMARY

Chapter 1 of the study looked at the definition of culture, the recognition of cultural
practices and their impact on women, the origins of culture and how cultural practices
are conveyed, efforts made by the birth of international & regional instruments in
protection of rights, feminist theory on gender inequality and reviewed existing
literature. It was noted that the family is often regarded as the key structure for
perpetuating patriarchy, modeling authoritarian social relations as it teaches sexual

differentiation of social functions.

Chapter 2 offered the definition of what constitutes property, analyzed Kenya as a
patriarchal society and diversity of laws governing ownership of property in Kenya. It
was found that the position of women in relation to matrimonial property is extremely
weak. Customary law in relation to property rights of women seems to be out of step
with the present economic structure and this has the effect of weakening the economic

power of women.

Chapter 3 identified the existing legal framework and reviewed how it affects the
acquisition of women property rights in Kenya, the impact of cultural practices on

realization of women property rights in Kenya and the nexus of constitutional and
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legal provisions with customary laws on women’s right to property. It is evident from
the study of the Kenyan law and practice that the mere substitution of customary land
rights with statutory rules and international covenants has partially failed.
Improvement of women’s security tenure is not fully addressed since custom still

provides legitimacy and influences general opinion of the decision makers.

Chapter 4 of this study focused on the guiding principles that the Court’s apply in the
pursuit of justice particularly in observance of women property rights, the interaction
of formal and customary systems in Kenya and equality of men and women. It is an
undisputable fact, that while legislatures around the world can create the laws and
regulations that protect individual property rights, they do not have the responsibility
of enforcing those rights. Enforcement is left to the courts and to the local

administrative structures or police forces across the country.

Chapter 5 was key as it attempted to draw a comparison between Kenya and South
Africa in the observance and promotion of women property rights. It is clear that
South Affrica is on the path of achieving the 50:50 gender rule whereas the two third

gender rule is a subject of endless debate currently in Kenya.

6.1  FINDINGS

The status of women in Africa remains critical and unusual that women property

rights questions requires to be addressed urgently. This question need not only be
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addressed by feminist scholars, but by anyone who cares about agricultural

development, property rights or capital formation.%%3

The multiple legal systems have largely contributed to discriminatory practices
against women. Exemptions in Article 45 of the Constitution of Kenya 2010 and
Article 49(3) of the Marriage Act, explicitly discriminate against Muslim women and
women finding themselves in customary marriages. Under the Muslim laws, women
cannot serve as Kadhis in Kadhi courts. Legalization of polygamy among the
Muslims violate the provisions that bar discrimination against women stipulated in the

Constitution and the Maputo Protocol.%

As observed in this research, legal process is quite pricey. In addition to cases taking
long to conclude court fees, witness travel expenses and related charges is a hindrance
to most women access to rights.®*’Even in instances where judgment delivered in

favor of women, execution of the decree is difficult particularly in a rural setting.%

Authors have observed that protection of property rights is good for economic
development.5”Where women actively participate in the rural economy, it is deemed

necessary to protect their property rights and not to look at them as members of a
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household.®!? Scarcity of resources and failure by the national machinery to advance
women rights are an impediment in the realization of women property rights.®!'T
would like to reiterate my point that, the gap lies with enforcement and
implementation of the existing laws and instruments. There is urgent need to develop

on this study to go deeper into the Kenyan people’s attitudes so as to find a paradigm

shift towards the right direction.

6.2 RECOMMENDATIONS
a) A progressive society expects cultural attitudes and biases to give way to
considerable equitable rights to land and to other forms of property
ownership.®!’To this end, legislative reforms should be made in a manner
that encourages land policy and legal framework supportive of
women.%3Positive outcomes and implementation of reforms ought to
translate to social transformation that will address the basic needs and
rights of every Kenyan inclusive of adults’ capacity of women.®'The big
question is whether the state will play its role in this transformation
agenda. It is indeed possible for the state to facilitate women’s access to
land, look for ways and forms of eliminating all discriminative traditional

practices that impede equality to land rights, and establish a supportive
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legal framework to protect women’s rights to inheritance and ownership

of land;%1>

b) Efforts to repeal and amend discriminatory laws under religious beliefs
and continuous review of the precedents decided on cultural practices
should, I believe, be made possible and in line with reasonable customary
practices in order to harmonize them with Article 16 of the CEDAW®!®
and the women’s intentions. Equality of women and men in Muslim
marriages can be made less discriminatory. A husband’s right to arbitrary
and unilaterally divorce his wife is one of the actions that require reforms.
This can be realised through re-codification of the Muslim family laws in
a manner that will respect Article 27 of the Kenya Constitution 2010, and
the respective Articles of all other International Conventions that Kenya is

a party.

¢) Findings from this study indicate that discrimination of women under
Islamic law is in a critical state and there is urgent need for change. It is in
fact oppressive and abusive. Efforts to allow Muslim women to participate
in decision making process will be a useful step forward. Rethinking the
Muslim women status by involving women in alternative dispute
resolution as Mediators and Arbitrators is one way of clearing the
impediment. Kadhi’s system is key to analyzing and addressing women
property inheritance rights in the sense that women will then be made part

of dispute resolution and decision making process.
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d) The Kenya Government should provide a conducive environment and

decisively implement, without delay, effective measures that will promote
women’s role in leadership. Protection of women to freely undertake their
work without fear of discrimination on gender basis, harassment,
intimidation and violence would be welcome. It is through encouraging
women rights defender organisations to promote human rights that women

will be able to make progress towards realization of their property rights.

The state should in the same breath not only strengthen effective co-
ordination and the provision of adequate resources to the State Department
of Gender Affairs and the National Gender Equality Commission but also
purpose to ensure dealing with the real issues. The state should for
example carry out effective investigations, and not only prosecute but also
ensure severe punishment for all the people involved in cases of
harassment and violence against women. To this end, efforts made by
human rights defenders cannot be ignored. Human rights defenders have
provided good initiatives, suggestions and effective remedies to victims of
violence. The state should now ensure effective implementation of the
Truth Justice and Reconciliation Commission (TJRC) recommendations
for instance, in a manner that will champion and prioritize women’s

rights.

In my opinion, the National Gender and Equality Commission has not
done enough to highlight and protect women property inheritance rights.
There is therefore urgent need to act without fear of contradiction or the
Commission be declared redundant if its agenda for women is not

proactively pursued. It could be that the Commission is not well equipped
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g)

h)

)

to fulfill its mandate. I would therefore suggest that there be continuous
efforts to interrogate and equip complaint mechanism and authority of the
Commission to ensure it issues binding findings and solutions going
forward. Government may think of granting the Commission prosecutorial

powers if that will be useful in discharging their mandate.

The state should collate information and publish more data disaggregated
by sex, gender, ethnicity, disability, and age, in order to inform policy and
programs on women and girls, as well as assist in the tracking the progress
in the achievement of the gender-related targets of the Sustainable

Development Goals.

Persistence discriminatory stereotypes on the roles and responsibilities of
women in the society as well as perpetration of discriminatory and
harmful practices such as widow inheritance that deny women property
inheritance rights should in my opinion be criminalized and the

perpetrators effectively prosecuted and adequately punished.

The Kenya Government is the custodian of the Constitution 2010 that
should counter discriminatory stereotypes and harmful practices against
women and girls. In line with Vision 2030, women should ensure
implementation and if not, amendments to the school curriculum that will
ensure elimination of discriminatory gender stereotypes and empower
women in entirety. In criminalizing harsh and subjective traditional
practices (that refers to those not legislated), the state will add to its own
voice the deliberate efforts to develop and implement a comprehensive

strategy to eliminate harmful practices and stereotypes that discriminate
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)

k)

against women, including increased awareness-raising campaigns for

community and religious leaders and the general public;

The Kenya Government should take immediate steps to implement the
African Commission’s ruling recognizing people’s rights to their ancestral
land, and ensure consultation with the affected women during this process.
The state has made steps to streamline the rights of women, youth and
people with disabilities for example, by empowering them in various
ways. The gender, youth, minority and marginalized people’s
mainstreaming is meant to ensure that groups such as women are properly
equipped and empowered. Women, youth and people with disabilities
have an allocation and access to 30% of supply of goods and services to
public institutions. This special groups have access to credit and if credit
is diligently managed, it will guarantee women the right to own property
and conduct their own affairs. Indeed the state has succeeded in
mainstreaming of the minority rights and these has been included in the
score card of public institutions performance contracts. All public
institutions are required to report compliance with this requirement and

most if not all of them submit quarterly reports.

Repeal of various laws will play a major role in addressing discriminatory
practices. The Matrimonial Property Act, Section 7, recognizes the
principle of equality in all spheres of marriage. Repealing Section 11 of
the Land Laws (Amendment) Act (2016) and restoring of the requirement
of spousal consent for any transactions relating to marital property as

envisaged in the Land Registration Act (2012) is key to promotion of
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women rights. An overhaul of the Succession Act will ensure that women

enjoy equal rights to men in relation to inheritance and property laws;

I support implementation of the recommendation towards division of
matrimonial property, I am however of the view that it be made
mandatory for matrimonial property to be registered in joint names of the
spouses either expressly or constructively, upon acquisition of the
property, during subsistence of marriage. This will protect legal wives
against illegal interests in their husbands’ property and the subsequent

wives who did not work for it.017

m) The Government of Kenya should commit to repealing clauses in national

laws that deny women the rights to equal opportunity. Specifically, the
amendment to the spousal consent clause in matters of transfer of land
and particularly Section 7 of the Matrimonial Property Act 2015. '8 This
law should instead be tightened to protect women and the issues of

marriage.

n) The Government should also take steps to stop any directives that will

lead to discrimination of women and slap a ban on discriminative

institutional practices and attitudes by public servants and any citizen.®'”
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