73-96
i GLAZIER Jack, 1943-
CONFLICT AND CONCﬁ_.IATION AMONG THE MBEERE
OF KENYA

i Unlver51ty of Callfomla, Berkeley, Ph.D., 1972
Anthropology A

—~—~

L . - -

University Microfilms, A XEROX Company , Ann Arbor, Michigan

© 1192 . .
JACK GLAZIER -

* ALL RIGHTS RESERVED

-

THIS DISSERTATION HAS BEEN MICROFILMED EXACTLY AS-RECEIVED.



Conflict and Conciliation among the Mbeere of Kenya
' By
Jack Glazier
. A.B. {Butler University) 196€5.
C M.A, (Uniyergity of California) 1968

~ DISSERTATION

Submitted i{n partial satisfaction of the requirements for the degree 6:-
. ) - . . ’::3
DOCTOR OF PHILOSOPHY
: in
Anthrépology T - ¢

! -~

4 o
. ) in the;
o GRADUATE DIVISION °
. of tbé' .
" UNIVERSITY OF CKLIfORNIA; BERKELEY
'Aﬁproved:

:_/K CH/.‘ﬁL./

OB NP LI IRCEIN LI eI EPIILIEIOIROGCOIIOLEGES

RN 777 S Y\ VO

s b AR

. Committee in Charée

*

tEe0000 00T EIRERLRIGEOIRNRLIOEORIEBROE DS



Na

. PLEASE NOTE:

Some ‘pages may have

indistinct print.

¥
. Filmed as received. .

UniVérsity Microfilms, A Xerox Education Company

e



.

Acknowledgements

In the course of graduate'sthdies, field-
work and the preparatlon of this dlssertatlon, I
_have accumulated many scholarly debts Wthh can be

“acknowledged here but can be_repaid_only'through

further anthropological endeavor. Initially, I

5

‘wish tOWtha@kfthé Department of Anthropology,:

University of California, Berkeley; for - the award

of .an NIH Training-. Grant- (No. GM 1224) whlch madem

pOSSlble both my graduate educatlon and fleldwork
My sincere thanks go to Profeséor George M. Foster,
Director of the Training Grant Program during the

period of my suppott;-tpanks are also die to
. ‘ . . m -
Mrs. Gerry Moos, secretary for the Traineeship

Program and Mrs. Virginia Raphel, graduate secre-

tary, for their assistance in administrative matters
dﬁring the period of graduate school and research.

In ‘Kenya, I recelved the- klndest cooperatlon

of Professors B. A. Ogot and Alan H. Jacobs, both

~

of the Institute of African Studies (formerly the
Institute for Development Studies). To them I am
.jgrateful for their assistance in securing my

. appointment as Visiting Research Associate of the

s

i



Institute. ~The various assoc1ates of the Instltute

-

1nclud1ng Stanley Mwanlkl, Jurg Mahner, and Tom
Welsner, both 1nformally and ln semlnars, provided
: stlmulatlng cr1t1c1sm and dlSCUSSlon of key ideas

presented\ln thls study. I also_wish to thank -

[N

_Alan Jacebs for first suggesting Mbeere as é

. 1

feseé&ch.Site.
Once in the field, the people of Mbeere

gradUally took me into their confidenceAduring the

partlcularly anxious and dlfflcult -period of .

chang;ng land tenure.- Patlently, they ~taught-—me
E S .

~

Kimbeere lanéuage and custom. Those who greatly .

helped me are too numerous to name. In the
‘difficult days of—struggle,with a new langhaée and

new_yay of. life, my wife and I were aided for~briefA

s
iy

. periods by the following assistants: StevenvMeruti,'

Jonathan. Mwaniki, Gerald Njiru, Dunstan Migo,

Catherine Ngungi, Caramelina Ciaina, and, for a

* longer period, David Kariuki. T
During the writing up stage, I was

assisted with helpful criticism from Professors . -

"William A}?Shack_and Carl G. Rosberg, Jr. To

Elizabeth ébleon, ;'owe.a:special debt of gratitude

- for her numerous letters of.comment; criticism,
.. ~ - - . , .

a

—ii-



'J'éoncernvto-ybeere women ‘who, according to Mbeere

. T

A

‘and encouragement durlng the perlod 6f fleldworK

Both in the research and wrltlng of this work she

b;oqght to bear criticism thatiwas both cogent and

igéﬁég;ating, enabling me to develép and refine
major points of argument.
Just before my departure from Kenya, David -

_Brokensha arrived to evaluate the Spec¢ial Rural

Development Programme for. Mbeere. It was ‘&
welcome‘opportunity-té talk with another
anthropologist on the gpbt.about'matters which had
consumed my ;ttgntion fér'a'yeér.' As I was writing

up my material, fre%uent exchanges, especially

’ .
concerning land andfgand tenure, between Brokensha

-
-

and myself were very profitable.

I also wish to thank Bjorn Moe and. the

— T . ~

Eastern Province Planning Team'for‘permission to

. reproduce their excellent maps of Mbeere.

My.Wife, Phyl, experienced with me the
joys and frustrations of'living and doing research
in rural Kerya.. She actively participated in the

research,'particularly in those areas of special
. =

custom, did hdtfwish'to,disﬁuss such matters with

a mahﬁ. In addition, she undertook a collection of

—iii-

N -/-;“



-

—iv—

Mbeere folklore, which I have drawn upon, in pursuit

of her own scholarly interests in that field. Most
especially, I am grateful to her both for criticism
of my writing and ideas and for her Syp numerous

insights into Mbeere life. She brought to the field-

work the creativity of an artist and the discernment

. of a litetary critic and, by so doinga'hélped me to

seé relétionships which otherwise might.have
escaped me. \-.

Finally, I wish‘to thank Oberlin College- for
financia; assistance in the final fyping and dupli-

cation of this manuscript. .

F " Jack Glazier
Oberlin, Ohio

May 26, 1972



*

: : ~
between Ki@beere and Kikuyu.

Note ongkimbeere/Kikuyu‘

- orthography and Pronunciation

Coea.

- The transcription of Kimbeere words and

>

texts follows.;he gtandaxd orthography of Kikuyu as

it appears in-Benson's Kikuyu-English Dictionary

'(1964). Kimbeere and Kiku&u are very closély
related, gébérétég.for the most part by bhénologiéa;
and minor lexical.differencés; gramﬁatical differ—"
ences between the two ianguéées are ‘not significant.. P
A h;gh aégree”of @utual inteiligi#ility.gxisté

A seven'voﬁel;system characteriz§§ both
Kimbeere and Kikuyy: a, e, i, 9, and u appear and/
in addition, two other forms, i and u, occur.
These vowels aré’pronbupced dpprékimately as follows: ’

father

"

Consonant sounds aré similar to those in

English, but a.brief word is necessary concerning
! . B . - 4(.:‘- .

‘the Kinbeere/Kikuyu ¢, th, and ng'. ¢ is normally

pronoﬁnded in Mbeere as English sh, although one may

Hear a ch ‘version in parts of Kikuyuland. .Th is

t

a

e rent

i greet. . : -t i
© ought . ' e
u  boot

1 bay.

U boat ’

-7 =
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usually voiced as in that ‘but agarn, vorceless th
may occur. Flnally, ng', the velarAnasal is pro=-
nounced as the ng in. singer, andlit should be ’
qistinguished from initial gg‘in Klmbeere pro-
nounced virtually as one sound, the hard g of get.
Phenetic différences within Kimbeere exist
between administrative Locatiohs. To the'north,

in Evufore Location, for example, v is pore

. prevalent\than b, although the situation.is

_reversed as one moves southward through Nthawa and.
into Mavuria (official spelling). 'In the . latter
- area, people are more apt to say kabiu (knife),®

mublrlga (clan), etc. feople in'Evurore, on the

. . e

other hand tend to say kaviu, muviriga, etc. My

,fieldwork.was carrled out in both;Mavuria‘and
Evurore Locations, with‘greater time spent in the

. latter area. For that reason, Kimbeere terms. which
appear in this work will~be as they are used in-
IEvurore{ egqept_in those.instances where I give
Kimbeere texts recorded ihimavuria.> ) :

Finally;4official'goverhﬁent'spelLing‘of

,the group aha territory is Mbere, butithe people

themselves pronounce the word by drawlng out the

,mrgdle vowel, ‘as in "Mbeere". I havelseleqted the

-i—
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‘Mbeere.

cow

latter spelling. 1In Facing Mt. Kenya, Kenyatta's

-

one brief reference -to Mbeere uses that form. ‘I

am using.the.word Mbeere to refer to thevterritory' .

and to the pecople, either in the singular or plural;

The Bantu prefixes, mu- and a-, referring to one .

.o L il s T N
Mbeere or to two or more, respectively, .have been
dropped for convenience. I do, however, use the

term Kimbeere in reference to the language of

T i
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'temporarily'mask%d under a veil of consensus.
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CHAPTER I

INTRODUCTION

-

The problem, its investigation, and the research

setting — . - e

.

é) The prdblem
- Stﬁdies of conflict in the context of ritual

o5 - -

;.and ceremonial are well established in anthropology

and have ﬁéftiéular Félevance té the African field;
most ndtably Gluckman (1955, 1965,119655 and Turner
(1957, 1968), éé'Weil.aé_Fortes‘and Evans—Pritchard;
(1540), Evans-Pritchard (1948), and Wilson' (1957,
1959) have examined the role of conflic£‘in riﬁual_
and ce:emoniél.~HCpriicts expresééd.in rituals
studied by these séholars'are of .one paiticuiar

kind -- those emerging from a conflict of values or

social principles. Ritual action is seen as tempo-

. rarily harmbnizing relationships by calling on
, beoplelﬁo affirm their collective loyalties to

‘commonly held interests or values; conflict is thus

ot ¥

GluckmaniHés distinguished conflicts which can only

be submerged in ritual from dis®putes which can be

settled through seculary~judicial précéssés. Thus he”
/’\\ ' . . : .’ . . ‘

+
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-greserves the term “"conflict" for discrépancies between
. structufal principles, values, loyalties,'and-mofal»
duty éhd self-interest. These he sees as leading to
redressive ritual (1565:246:247); gluckman Ehén uti-
lizes terms sﬁch as quarrel, strife, and dispute foi

tensions whose resolutions lie in secular judicial or-

legal proceedihgs (1965:109). I shall term this latter

category of dispﬁtes litigious or.legal conflict.
This study concerns itself with the analysis

and comparison of two types of confiiét in their re-

lationship to ritual and ceremonial act;vity.v The

theoretical framework derives from Gluckman's work in
this field. The first type of conflict I term struc-

tural ¢onflict for it ariées from individualé' adher-
ence to legitimate but contradictor§ values or
principles. The conflict lies ﬁ}tﬁin the very
ordering of sociefy. Because people who are in such

_conflict may each refer to socially acceptable but

ST
e

mutually contradictory values (which lead the actors

into opposition), litigation or other forms of
: 2

secular dispute settlement cannot be. used to resolve
-the conflict; each individual acts in a socially
sanctioned manner so neither is legally guilty of

~ wrongdoing. Rather, neither is guilty, but their
TN ) . A

-

-

L

-2



a

. aherence to confrédictory social Qalues is the
source of interpersonal and social confl%cgs,leading'
them into disagreement. Or, an individual may face
claims upon him that are mutually confiictiné, yet
impérative; he is then lead into inevitable'wrogg—
doing, no matter what his course of action.
Structural confiict is thus endemic in a society and
leaés individuals and -groups into unavoidable strife.
Temporary mitigation of structural doﬁflict occurs
in ritual and ceremonial ac;ivities which'bfing to-

. -
gether those individuals ana groupé (in confli®t) on

the basis of interests which they sba;é. As they
collectively affirnfloyalty to shared‘interests,
“the underlying conflicts which divide them on other
secular occasions are for the ritual moment expressed,
then shrouded, gnly to emerge once again.during
social crises,.to be again expressed a;d submerged
. in further ritual action:f V

. The second gyﬁe of ‘conflict analy;ed in this
study I term lifiégdus conflict- (here I départ from
Glﬁckman's terminology). Unlike structural conflict,
iitigibﬁs conflict arises when parties.in dispuée
make reference to single social pnincip;eg or’values'

which Ehe@ggives are not. contradictory. Legal

;



Jﬁ%chanisms may then be grought into play.to adduce
eyidence and to'resolve the controversy. Litigious;
confllcts, in Wthh one party may emerge as the

. anner, arise over theft, adultery, land holdlng, or
in’ any dlspute over. 'the control of scarce resources
or over a-vrolatlon of customary law, 'thlgious

‘éouflicts in Mbeereﬂtraditronally give rise to - ;
ritual activity, namely, oath—taking; Through oath-
taklng rituals, the Mbeere invoke mystlcal forces |
both to punish litigants who lie and to effect re-

. ccnciliationr_ In oath-taking rituals, the actors
collectively appeai to'the same sets of values as

~ legal procedure is brought to bear on the schism.

Tte'analysis of oath—takiug rituals which follows

represeuts a point of. departure from Gluckman's -

approach to cohrlict.and‘ritual; although 1liti-
gation is referrable‘to avsingle set of social
principles.or values which themselves are not "
mutually discrepant, the Mbeere ndﬁetheless
ntilize ritual action as an important part of dis-

- pute settiemeut,'Bolstering seculaxr authority with

mystlcal sanctions. Gluckman has argued that

judicial action, in contrast to redressive ritual,

develops when values and social prlnc1ples them- ..



_?gelves are not incompatible. In this study,.I -place

‘within-the scope of ritual action the oath?taking

procedure so vital to traditional Mbeere legal pro-

éedure and dispute settlement. Thaé ié, litigious
oath-taking ritual is nét generated by'strﬁctural
conflict,i&et it affirms unchallenged social values
to:settle legal disépte and to effect recoﬁciliabidn
of‘éntagonists, |
_To elaborate briefly the structural conflict
which so much of the initiation plays-upon, it is
importantdat this point to.summarize the naturxe of
Mbeere"initiation céremonial and the secular issues
which ﬁndeflie it. Thé;initiation of males and =~ _
females occurs as part of an ali—nighf ceremonial
culminaging in a circumcision operation at dawn.
The ceremonial-both mimes and masks social conflict
as the descent groups of the;initiate's paxents
act out‘mutgally agonistic feelings ﬁntil dawn,
when they collectively sanction the aé;ua}
_operation and submerge their differences tempo-
rarily. .The agon between wife-givers and wife-
takers, as well‘as between.men and women, is ‘an

exaggeration of accepted sécuiar'relatiOnships.

The ‘initiation not only celebrates the status



-

- a

-

" . cfange of the youth but also the relationships

betwééé fhe participating gioubs. Although at
partiéﬁlar points the ceremonial stresses antagonism
between groups through exaggeration .of seculér re-—
1ationéhips of dominance'and submission,,pebple‘
unite to:accept t;é legitimacy of those relation-
ships definéd"bf mutuyal opposition. The initiation
aboéé all brings into focus the relationships and
obligations about which people agreeLi By being.sub-
missive and amenable to demands, wife—ﬁakers in

effect accept the moral order and.admit the social

superiority of wife-givers, alEhough they do not

always .act in terms of that moral order in everyday, .

“life. Mbeere recognize the initiation ceremonial
as a period of license. The agonistic interaction
: . e
is often displayed in song and verbal abuse 3
recognized as wholly ihéppropriate in daily
activity. Fo; example, ‘in the geremopial relation-
ship of -men and womé%r(whe; they are not'écting as
components of wife-giving and wife-taking groﬁés),i
exaggeration of theirv;ecul%r roles cﬁlminateé in

limited role reversal; women.can.act aggressively,

use sexXual terms, and otherwise behave in a manner

normally p;qécribed for them and most often



\_
. _ e )
'asgzciated with men.  Men accept the aggressiveness
of women, and from each 'group can emerge one or two

transvestites; women's efforts to "become" men

‘during a period defined as liminal reiterates and

sanctions the established secular order. Reversal

is at once a release from and a reinforcement of the

s .

normal ordéﬁ.
" The secular issues, which stimulate éo much

qf fhe initiation ceremonial, are rootea in bride- -

wealth exchange and affinal ;elationships. Since

a group of wife-givers has a set of residual rights

in a woman and her children as long as bridewealth

_for her remains unpaid, the extension of bridewealth

-

payments justifies a woman's descent group making

demands on her husband for various forms of

compensation. Initiation is one occasion for those
demands, expressed in a spirit of énta&onism.A The
agonisticvdisplay'5etween descent groups at initi- -
ation arises from:theirvmutual interest in -the

initiate -and hig‘or.her‘mother. Her descent group
aggressively demand$~hdépitality from hér husband

(and his agnates) as they brag about their

béneficence in conferring their'daughter and her

reproductiveTeapacities. on him and his descent .



gé&ﬁp. Théy emphasize their prerogative, un-
challenged by the initiate's agnates; to prevent
the initiation or withhold their bléssihg from thg_ =
initiate; Yet the initiation always proceeds; I

“ . .
heard of no instance; in which an initiatioﬁ‘oqce
underway Qas ruined by a recalcitrant wife-giving
group. The conflicts at the center of the cere- .
monial focus on the parents of the initiate and
their proper relationship to their.agﬁates fnd.

affines.

What are .the agnatic and affinal respon-

sibilities which lead people into such conflict? = § -

In Mbeere, as 'in other patrilineal societiés,
inlineal descent groups are perpetuated 5y women
who themselves aré notumembers of those groups
(dwing‘to the rulé of clan exogamy). At marriage,
a woman must leave her parents and égnates at her
natal home and join her husband»and his patrilineal
3insmenu"Although a woman continues to maintain
strong emotional ties Eo her natal home and kins-

- men, especially to, her ;otherh these ldyalties’ are
no ionéer exciusive,‘fﬁr*she~a$sume§ new domestic

cbligations to her husband and his agnates. Such

legitimate loyalties may clash on occasion. For
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- “ i

'Qéj%@ple, a woman's visit to her natal Aoﬁe may be
mgffaught Qith'tgnsion. Althéugh she may wish to
visit héf pérents frequently, her husband&feafs that
hér father will use the opportunity to éoercé her to
remain at home; in this Qay the fa£her can exploit
hexr prolénged presence as a lever to forcé\her
husband to méke 5ridewealth payments. Husbands .
whos; bridewealth payments afe incomplete or
delinquent are eséecially wary of £héir wiveﬁ{
visiéé‘home: Oftén such visits are coﬁditional on
the wife's -agreement not to'spend the night. Yet
women are expected té be both loyal wives and -
dﬁtiful daughters, which effectively requires their
'suﬁmission to the demands of two distinct agnatic
groups. In bridewealth controversies, particularly,.
a.woﬁan poésibly‘fades contradictory demands from
h;r father and brothers seeking her return anQ from
hér husband trying to maigE?in the marriage. 1In
other disputes betweén'the descent groups
of a husband and wife, a woman is expected

e o

A&7



P

" group.

. othex egnati

»

ftggsupport unequlvocally her husband s group whlle

vmalntalnlng amlcable relations w1th her own agnatlc

e

‘Principles of patriliny and Girilocality thus
introduce the potential for role conflict for a

married woman seeking to fulfill the contradictory de-

mands of two agnatic groups. Gulliver has remarked

A

that : . -

The difficulty [role conflict] is largely
avoided where a woman relinguishes her
membership of, and rlghts and responsi-
bilities in, her natal patrilineal groups
(i.e., those of her own father and-
brothers), and is incorporated as a full
-and permanent member of her husband's
.groups. ... . . . .If, however, a married
woman .retains formal membershlp in her
. natal group, and continues in some degree ’
to exercise rights and obligations there,
whilst she- is progressively involved-
with her husband's and sons' group, then
the area of amblgulty is larger, and
the possibilities of role conflict and -
divided loyalties are likely to be im-
poxtant in their- effect on her social
ctivities (1963:141).

re the possihility'of role conflict for women
sent:; aithough women are expected to relinquish
riéhts in\their natal agnatig greups and to merry into
. gr'uPS”tor life,-- the latter practice

supported by the lev1rate and W1dow 1nher1tance within -

-

.the husband 'S llneage. But a woman never completely

.

-

_ relihquishes membership'in her agnatic groups, although
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she progressively involves herself in the affairs of
her affinal group. Protracted bridewealth payments

: . . . &
insure at least a jural interest of a woman's agnates

in her, and she retains emotional ties‘to her mother
énd patrilineal kinsmen. Her father has the. recog-

nized right of compelling her to leave her husband if

the father is dissatisfied with the amount or fre-

quency of bridewealth payment. - And for’her own part,

a woman seeks réfuge at her natal home shquld she
find life with her aéfines opp;essivé. A woman's

" lifelong mehbership in her natal agnatic‘gr;up coupled
with inéreasing invdivément in her husband's agnatic
gr?ups creates a degree of ambigﬁity énd.éotential
conflict; as I shall demonstrate, the initiation‘
ceremonial presseslfhe tﬁeme of ambiguity taigygh\igﬂgA e

-~

‘before ultimately deflecting attention Eo the manifest
" .
purpose of the celebraFion, the operationAitéelf.

Just as women may be the center of conflicts
conberning'divided lby%ltiés, so are men the center
of similér coflicts between eéually just but con-
tradictory demands oOr between moral dutj‘and perceived
personal self-interest.. A man is morally obligatéd to

pay bridewealth -to his affines; very few men, even

under the infTuence of'Christianity,-opénly challenge
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thé 1egitimacy and mogal imﬁérative of bridewealth
:exchange; Yet each man in a subsistence econoﬁy
easily incurs more financial and mdterial obligations
tH;n his_rés&urces allow him to meef.. Materiél de-
mands from numerous kinf as well as personal aspir-
atiqns, easiiyroutstrip a man's caéacity to satisfy
various obligations. Oné& must decide where to
allocate his limited resources, requiring the tempo-
rary:neglect'of some obligationé. Rather:than make
‘a bridewealth payment; a man may decide to use the
funds to pay school fees fér his children or‘yqunger
siblings. Or he may choose taéiut a metal roof on
his house‘rather Ehan pay his wife's father what he
is ;elieved to deserve.‘ Otheré may simply evade pay-
ment and hope both that litigation can be ;voided and
that they will somehow escape their responsibilities.
To be sure, people are very aware of the potential
for conflict to develop over bridewealth. They may
enter legal'disputes over the amount owed, when it .
should bevpaid, and the like. Here igference is made
to a set‘pf commonly'sharea values about %he legiti-
v‘m&cy of‘brideﬁealth:,vTherefore,there.can-be no

“litigation over the legitimacy of the principle of

bridewealth itgélf; nor ‘can litigation settle the
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‘Sﬁrﬁ@%ural conflict between the morai duty to pay
) bridewealth and the moral duty to utilize those re;
sources for one's agnates and Qne'é,child;en. it is
this structural conflict which mobilizes gioups.of
wife-givers and wife—takers‘at the iﬁitiation cere-
monial. r
Throughoﬁtvthistgtudy, 1 shall follow the .
distinction between ritual and ceremonial drawn.by
Wilson (1957_=§) and Gluckman (1965:251). ! Ritual is a
religious act designed to secure a blessi;g of the .
social order through the invocétion of mystical fo;ces;
.ceremqpial, on the other hand, is a forﬁalized activity.
of either reiigious or secular sig;:;;Lance in which"
Eﬁé mystical element is not present. Hence, cere-
monial, which lacks mystical elehenté, cannot be used
tO‘bless the social order. Oath-takigg is thus a
ritual act, for it seeks to effect harmony in the
social order 'thrpugh mystical powers. Initiation, on

the_other hand, although it contains within it ritual

actions such as the blessing of the initiate, is

-largely devoid of mystical connotations; ‘*its perfor-

. mance is not seen as a way of securing a blessing for
society. I thus refer to initiation as a ceremonial

act.
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People .are so aware of bridewealth quarrels

and have aceepted them to such an extent as routine

?,
that 1t is 1mp0551ble to submerge completely the con-

a

.fllCtS to achleve a blessing. Mbeere initiation

cannotfbe employed to reduce real tensions between

1 v ’ : ,
participants, who are quite aware of the real threat

[
-

of the’conflicté they ehactn Initiations are sohee
times the scene of sharp yerbal exchanges and physical
fighés; which punctuate the formaiized‘einéing and
dancing. 'Gluckman'eiting Lienhardt's work, explains
the ceremonial nature of the installation ef the Anuak
‘headman in these terms (1965;252—2535. The eeremonial

.confirms rather than mystically blesses the secular

order. . ’ ’ » A

Ac

‘The initiation ceremonlal creates a stage for.

~ the dramatlzatlon of conflicts through song, dance,

and formal action. Just as the artifice of the stage'
requlres the coordinated éfforts of actors, so too does

the ceremonial demand a degree of cooperation and cen-

. ) _ A v
sensus for a proper performance, despite the themes of
qonfliét enacted. . The ceremonial must be .planned for

‘a given time, beer and food prepared, affines ands .

neighbors iﬂvited. And in the open demonstration of

L

'strife at. the ceremonjal, people agree to disagree.’

-13-



] They;éré united in their eff&rts to ené&t conflict
and, by so doing, to bring it under control; they are
made aware of the principles which gieate social re-
lationships while at the same time they make explicit
the factors which threaten those relationships.

Initiation ceramenial and litigious oath-~

taking ;}tual are shaped by the conflicts whiqh di;rupé
the flow of social life, although the nature of the
conflicts generating those activities variés. Both
represent colleetivé éfforts to control conflict; the’

-

initiation céremonial emphasizes the moral impe;atives
of affinal and agnatic obligation, and their ééceptance
enaples a group of wife-takers to perpetuate itself

through the creation of new adult members. . The secular
relationship of affinal groups is both conjunctive and
disjunctive, and those complémentary features of their

¢

relatiQnship are emphasized in the ceremonial. By

granting the demands of the wife—éivers, the wife—takérs

accept the jﬁstice of those demands and the rules

governing affinity; yet in the ceremonial delay in

meeting those demands’and in the attendant .agon, the

fwifeftakérs create a model of;real life bridewealth

exchange with its -numerous delays due to the operation

of other moral principles leading wife-takers to meet

—14-



otkéf‘ggiigations. Oatﬁ—takihg rituals in iitigation{
‘on the other hand, seek to.con£rol conflict by affirﬁ-
ing non—conﬁfa&ictory values; oaths #re taken
periodically as people fail to conform_;o‘ideal rules
éf conduct which must be rituallyfupheld.
b) The investigation of the problem and the
" research setting :
M;.wife and I lived in Mbeere (Embu District)
} from the latter part of July, 1969 throughrﬁid—August,
1970. oOur first homé was at Nyangwa  in Mavufia
Location where we lived for'one moﬁﬁh before mbying
to Kanyuambora{ Evurorg Location, for- the remé&nder of

-fieldwork. During the first month, I acquainted my-

self with the area, made important’contacts—with local
people,.and began to study the Kimbeere language. I
.also made inquirieé into many aspects of Mbeere history
and sqci;i life and attended male and female initiations
in Mavuéia Lécatibn.wﬂAugust is Fhe mosé‘important
" month for ini:}ations; which are the major extant public
cerémonies. | - -

In Evurore Location, my reéearch fdégsed on
the Kanyuambora community in Nguthi Sublocation, but I
did*not restrict myself to that geographic domain.

-

From time to time, I returned to Mavuria Location

~15-



e 4 .‘¢ N
(Kithunthiri, Mbita, and Kirima Sublocations) to

s

gather census materials and to check important points

learned_ie Evurore Location, thus asgessing the ex-
tent of unity and divereity Eetween northern and
southern Mbeere. Moreover, I visited other Subloca-
tions of Evurere to investigate markets, or to attend
events of importance I was”aware of, such-as weddings.

Just as I discovered that lnltlatlon is a
focus of Mbeere lnterest especially dérlng the month
of August, so too didvI find that‘the imminence of

land adjudication, the settlement of land disputes

through a ritual oath, and land consolidation dominated.

Mbeere attention, especially 'in the relatively richer
agricultﬁral areas. On my arriéal in the Kanyuamboraﬁ
area, which is certainly one of the more produetive
areas of Mbeere, people of the Sublocation suspectedA
that I was from the government and that I would begin
the process of land adjtdication end consolidationlu
The process of changing land teﬁure has introduced ;
period- of Qreat insecurity, for people fear that theyj
may be deprived of good land by unscrupulo;s nelghbors
6r outsiders. Thus it was not surpr1s1ng that I was

initially regarded with great suspicion; it took

several months E“\dlspel anxxety about my role there.

-l6-
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) ‘.:gieere pfeoccupation with thé land issue
;jiﬁﬁrigued me, nonetheless,‘and>1 decided to stuay ﬁhis
problem if possible. After I posed a fumber of early
and therefore poorly timed questions concerning land,
"I decided to acquire information about land ipdireétly

and bgly later to'pursue the guestion more actively.

My indirect approach was facilitated by court records

of land caséé in the Kanyuambora area; those records -

aéquainted‘me at an early period with imporé&nt clan-

leaders, issues, disputeé, and local history. Thus I

did not need to'pursuekzhese queséions,@}th“inférménts

when I had not yet won their confidence. Subsequéntlyr
Rt

I interviewed intensively about the land issue when

4~infor$;nt§ ébbperated in my investigation.

Before undertakihg research in Kenya, I
studied swahili for six months; expecting to do a
,studx in an area of Kikuyuiand where Swahili is
genérally spoken. i; Mbeere, Swahili is not a suffi-
Eient fiéld iaﬁguage, for it is  spoken by oply those
people with some education or with labor eXperience in
towns or other areas outside of Mbeere. 'Thquategory
of- swahili-speakers included mostly men between the

ages of twenty and sixty. 1In Mbeere, very few women

or children know -Swahili, and many men do not know it

- - ..
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well. “#ut my study of‘sﬁahili'facilitated‘learning_

: kimbeére, a related Bantu language. Throughout the .

fielderk, then, I used Swahili with Eome inforﬁants,
although I employed field assistants who also actea as
1nterpreters from Klmbeere to Engllsh Durlngééhe
last three months of fieldwork, I had grasped
Kimbeere'sﬁfficiéﬁtly to gonduqt short interviews in
the languéée. Meanwhile, I contiﬁued speaking Swahili
with some infonménté and English with educated péople,

e.g., local teachers, some sub-chiefs, and students.

The ethnographic context

The Mbeere of Embu District, Kénya, are one of -
a numier of groups collecfively referred to as the
Northeastern Bantu. Among this large cluster of

peoples inhabiting the periphery of Mt. Kenya, the

Kikuyu and Kamba are the largest in number and the best

known in the ethnographic literature. Smaller related

ethnic groups include the Ndia and Gicugu of Kirinyaga

" District’ (formerly a part of Embu District), the Embu

and Mbeere, who together inhabit Embu Distriet, and
finally the Meru groups including the Tharaka,. Chuka,
Mwimbi, Imenti, Igembe, Tigania, Igoji, and Muthambi,

all of Meru Districkt. All of these ‘groups piacticé a

TN

S
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“mixed écaﬁbmy of herding éﬁg“cuitivating, although -

the-major reliance on one or the other form varies

between groups.and may indeed vary witWin a single S

group, as.it does within Mbeeré. The Northeastern
Bantu groups share significént social, cultural,
linguistic, and historical features, although equally
significant differéﬁces define each group as a dis-
tinct ethni;‘unit.

The name."Mbéere" derives from the ordinal
number, mbere, meaning first. The pedple refef to
themselves as the “"first people" (gégg a mbere), "and .
“they believe that they were the first people to occupy
their present land. According to a legehd explaining
Kikuyu'érigins, recorded by Lambert (1950:19-20),
‘Mbeere is the point of dispersion of the Masai, Kamba,
and Kikuyu. 1In the legend, a mén calied Mumbere, after
. travelling westward, r;achéd the present land of
‘Mbeere, where he married. Mumbere had three-sons, to
whom he presented a spear, a bow and arrow, and a

digging stick, with instructions to choose from among

the three items. The son choosing the spear became

[y

the father-ofuthe Masai,.and the sons choosing the bow
and arrow and the digging stick became the fathers of

the Kamba and Kikuyu, respectively. 'In Mbeere I heard
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anoi:héf‘%érsion of this _sfory‘, .aé ‘well as completely

 Tdifferent.etrological traditionsnwhich did not meﬁtion
a founding anceétor.v The legends reflsct ethnic
affinities between the Northeastern Bantu &ds well as
important linksrto Masai.

Another very important origin legend is toid
both by the Meru and the Mbeere, although in‘éltered
fashion am&ﬁg the latter. The Meru claim Mbwa —-- a
point somewhere-on the East African“Coast —;:as their
place of'origin. Their higration to Méru, accoxding
to the story, required crossing a body of water.
Those groups crossing during the. daytime became the

RN

whitg clans, those‘cxossiﬁg at éunset became the red
clans:'and those crossing at night became the blagk
claq? (Lambert 1950). This tripartite divisions of
clans by.qo%or recognized throughout most of Meru is -
not found'in‘Mbeere. Some Mbeere mention a place on
the Coast from which the Mbeeré migrated; it is
called either ibwa or Mowarl, but T found little
elaboration of the story. Significént in these various
tales is a purported cgastal érigin of the various
\groupé énd the likel%hbod that the Northeastern Bantu

groups are part of a great inland migration from the

East African Coast:. The migration to Mbeeré most
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likély o#curred in successive waves from different

e . N « ' -
.directions; some Mbeere clans, for example, find

their origin in Tigania (Meru) while athers point

to the séuthwest, in the area of Thika, as their

dispersion point. Lambert (1950) reports a

number of Northeastern Bantu origin tales and

attempts to énalyze and date, the various waves of

migration.

the notable inf%uence of the Masai on theseAgroups,

,.

The precise reasons for the migration,

and the process and time period of ethnic differ-

entiation of the Northeastern Bantu are, however,

outside the scoﬁe of the present work.

&
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The admihngrative organizaﬁion of Mﬁeeié -

Mbeere is integrated into thé nationai goverh—
megtal structure of Kenya through a hierarchy of
administrative units in£roduced during the coloniél
period. Embu District ié part of £he Eastern Province,
and those two uniés are headed by a District Commissioner
and Provincial Commiséidner, respectively. Embu*District -
is then divided into two administrative divisions —
Mbeere Division and Embu Division -- each corfeéppndipg
for the most part toAthe territory of tge ethnic'group of
the same name living within the diviskon. A division is

led by a Divisional Officer; in Mbeere his office is

M -~

located at the Divisional ﬁeadquarters in Siakégo,

ﬁthawa Location, also the site of théfﬁbeere Diviéional'

Court,

| Mbeere Division is further divided into five

‘Locations; each led by a chief. A Location is in turn

divided into Sublocatipns; the Sublocétion is led by a
'isubchief (headman). Both chiefs and subchiefs are j

salaried, elected officials. In the colonial period
those qffices were appointed. Neither the cﬂief n;r

the subchief had a precise counterpart-in the traditiondl,

- precolonial society; when those offices were first

established by the British, noted war leaders. received



the fiiét»éﬂ%ointments: curiently} chiefs and sub-
.ch;efsftéke responsibility fér collecting taxes, main;
V7taining order with a police force as their~@isposal;
and superviéing or assisting local_dispute sgttleﬁept

brought to their attention by elders of the’commuﬁitiés

- e

.in their domains.

- The three oldest Locatiens of Mbeere —-- Evurore,
Nthawa, apd Mavuria -- were established early in the

- -
/

colonialgperiod. The population of those Locaéibns,
accordi;; to the 1969 Kenya National éénsus.is 45;297;
the total area is 545 square miles. éigce kenyan

- Independence, two new Loqations -— Mbeti and MQea -
have beén added to Mbeere Division; Mwea is geparated
from the-rest of Mbeere by the Thiba River and Mbeti
compriééé\ggge areas fqrﬁerly part of Embu Division.
In‘parts of Mwea and Mbeti, Qbeere people are a minority:
Embu Town, for example, now part of Mbeere Division, |
is populated mosély By people who are ethnically Embu.
Similarly, many Kamba people have settled in Mwea
Location. I would thus like to make clear that.genefal

remarks concerning Mbeere refer to its oldest Locations,

unless otherwise specified. .
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PhysicélFeﬁﬁitonmepy,qpopulafiond,énd economy

Lying in the southeastern part of Embu District

' which itseif;iénédﬁthéést of Mt. Xenya, Mbeere is

ecologically varied. Parts of the Division are capable

of supporting cash crops such as cotton and tobacco

- and demonstrate greater economic potential than the

desiccated plains of the Tanaaaive;, which forms part of .
the eastern a;a southern boundary of'ﬂbeere. But des-
pite this poteﬁtial,-many of the streams runnihé through
ﬁbeere dry up seasomally, thus céntributing to chronic
water shortages in many areas., Just ;s the streams
frequently run dry; so too do the rains fail more than
occasionally. Famine has béen a recurrent theme in the 7
life of the people. ‘
Large areas of Mbeere are stony and sandy,
covered By dry grasses, scrubby trees; and bushes.
Despite threats of water shortage and tsetse fly, the >
lower, drier areas have been the major pastoral loci in
Mbeere. These occur along the margins of the Tana River,

"
from where the land rises to over 5000 feet on the slopes .

of the'highest hills in Mbeere -- Kiang'ombe in' Evurore
Location and Kianjiruuin Mavuria Location..

Brokenéha sugggsﬁs tbat three ecological éones
occur in Mbeeré._ The\girsgﬁzone, averagiﬁg 3600 feet in



ele&atioh) ié’%he most fertile, suitable for a range

- of cpops;including tobacco; it receives about 40 inches

of rain per year. The second zoné likes between 2600-
3600 feet and receives‘an average of 25-40 inches of
rainfaly annually. The second is nqot as fertile as the
first zone, although it is amenable t; éotton growing.
The last.gone includes those areas below 2600 feet and
receives less tﬁ;n 25 inches of rain per year; it is
suitable only for herding (1971:1). |

Despite the relative éoverty of Mbeere, com-
pared to Kikuyu and Embu (Division) areas of Central
Kenya, the.population has steadily increased as
enumerate@ for the four periods on tﬁ; following table.
Some.variation appears in the sifZe of Mbeere Locations
aféer 1962. At Independence; boundaries between

Locations weE? adjusted and two new Locations were

added to Mbeere Division. As I explained before, how-

- ever, I am dealing with only the three oldest Mbeere

Locations.

Mbeere economy is mixed, although the relative

emphasis on.cultivation or herding varies with the eco-.

logical zone. Major crops in Mbeere include millet,

v

sorghum, varieties of beans, cassava, arrowroot, maize,

' sugarcane, bananas, and~m§ngoes§ the latter three
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éomparative Censuses of Mbeere 193969

;iﬁ'

TABLE 1

Mbeere
area
pop.
density

area
bop.

density *

Nthawa
area
pPop.
density

Mavuria
area
pop.
density

Sources:

Evurore

1939

591 $q. mi.
23,314
39.5

134
8,203
61

126
5,511
44

331
9,600
29

[

1948 1962 1969

591 591 545

26,863 38,262 45,297
45 " 66 83.1
134 134 157
10,475 . 13,277 16,495 .
78 99 105 °

126 126 143

6,913 9,272 11,085

55 74 78

331 331 245

12,390° 15,713 17,717

37 48 72

Embu District Annual Reports 1939, 1948 - -
Kenya Population Census, 1964
Kenya Population Census, 1970

-
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sﬁtvivé oﬁly‘iﬂﬁuppet‘zones, about 3500 feet in
olevation: The égminant mode of cultivation requirés
only oimple hand teols such as the irog jembe  (hoe),
panga (Kikuyu 18ng knife), or digging stick; produotion
is almost exclus}vely for subsistence.v Relativoly few
cultivators engage in'cash—cropping or make use of?

animal-drawn plows. . .

ot -

With an overall population density of 83 people
per sdguare mile,AMbeerg contains large uncultivateaiand
unpopulated ateas.f Bht in the richer agricultural ateas
lying in excess of 3500 foot efev;tion, population )
denoity ihcreases significantly over the average for
Mbeere as a whole.

TWO‘taihy seasons occur -- one from March
through May and the other from‘Octobor through part of
December. Prior to the rains, a cultivator begins the
preparation of his fields for crops by clearing away
bushes th;tﬁh;;o sprung up, if the field is reclaimed
from fdllow or is being claimed- for the first time, the
cultivator may.clean it through burning, although that
practlce is condemned by the government as leadlng to
soil erosion. Men clear the fields, although both men

and women part1c1pate in cultivation as well as in the

ensuing weeding and harvesting activities.
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In addition to reliance on subsistence crops

and' livestock, Mbeere once enigaged in hunting. From

an early age, Mbeere males still learn®the use of bow

ficant food supply. Men'énd boys primarily use
archéry skills today in killing monkeys and squirrelé
(which are not eaten) and other animals which ravage
food crops. With iﬁcreases’in population, edible

game has beed'greatly depleted in many areas of the

" Division, and government opposifion to hupting
.further:discourages people from that pursuit. y
‘Ethnographic and‘héftorical research in Mbeere

| An extensive litérature concerns the Kikuyu
and Kamba who, at an early period, were studied by
the trained ethnographers Routledge (1910) and
Lindblom (1920), respectively; very little, however, -
- has been written about the related ﬁbeeréf"Embuy and
g Meru. Mbeere is mentioned briefly in a variety of

books focusing either on the Kikuyu or Kamba, or on

the peoples of Kenya, generally (e.g., Orde-Brown .

1925, Kényatta 1938). H. E. iambert, for many years

a government official in Kenya (District Commissioner

of 'Embu and Meru), condébted research in Mbeere for a
: - S 2

S -

Do S and arrow, yet that skill does not provide  any signi-
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‘;ieﬁmperioémig the 1930's.” He published his results !

.along:with results of other research into the Kikuyu

aﬁd related peoples, in Kikuyu Social ®and Political
Institutions (i956). Lambert unfértunately gives no )
details about .informants or locations where he workea‘.
within Mbeere, and his account is obscure. Latet,\\v//
Father Guldo Bagglo, a long-time res1dent of Mbeere,
brlefly assisted Father Bernardi in the latter' s
researches into the Migwe, a very important'ritual‘
figure among the Meru groups, Qho has no counterpart

in Mbeete (Bernardi 1959). Baggio unsuccessfully
sought a link between the Mﬁgwe clan in Mbeere-and the

Muagwe of the Meru peoples; he also investigated a

well-known group of Mbeere medicine men residing at

" Uvariri, on the northern slopes of Mt. Kiang'ombe in

i

Kathera Sublocation, but his work was not published

independently of Bernardi's. More recently, Stanley

Mwaniki of the UnlverSLty College, Nairobi, has con-
ducted research into the'history of the peoples of .
Embu District,. including the Mbeere. Satish Saberwal
(1967) also makes reference to the Mbeere in his study
of the Embu people. Mbeere thus was.not the focus of

intensive social anthropological inquiry until, the

research on whigh the present work is based. ’Just
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prior to mY‘déﬁﬁrture from the field, David Brokensha
began anthropological research in Mbeere in connection
with the Special Ru%al Development Programme; -he

completed his lnvestlgatlons in August, 1971,



"% cmapTER II

MBEERE SOCIAL ORGANIZATION
- .

This chapter deals with Mbeere social organ-

Pt

ization generally. It serves as background to

subséquent chapters which examine in depfh.the problem-

outlined earlier. : -

Moieties -

All Mbeere cl;ns are classed in one or the
other‘qf‘two moieties,lea?h'comprised of‘épproximately
half of the number of clans. The Mbeere H;ve no
distinct word for moiety; they~use the word clan
(miaviriga) to refer both td a single clan and to one
or the other divisions which I call moietiesi

The moieties are»named_——.Thagan§ and Irumbi
in Evurore Location, Murftiri and Ndamata in Mavuria

Location. Other moiety names, e.g., Ngua and Gatavi,

-are known but infrequently used. The names have some

metaphorical significance. Thagana, for example, is

' the Kimbeere name for the Tana River, the largest

river in Kenya, which forms part of the southern and
eastern boundary of,Mbeere. The Tana carries other

rivers and streams which flow into ‘it, informants
TN : ’
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exélain, just & the Thagana moiety carries within it
its con§tituent clans. -Irumbi; on the othex hand,

means mist or clouds, referring specifically to the

‘clouds around Mt. Kenya, the major landmark northwest

- of Mbeqre. Those clouds, members of Irumbi moiety

’

explain, make rain,‘an& are thus necessary for the
existence of the Tana River (Thagang), implying the
superiority of Irumbi over Thagana. Mﬁrﬁri, the
counterpart of Thagana in Mavuria Location, is théw

name of a large, hardy tree; one informant explained

that the Mirtri moiety thrives as does the tree for

which it is named. No informant could elaborate for
me the significance’of the hame Ndamata. fhe
existence of'digferinq sets of moiety names is one
example of stroné regional tendencies within Mbeere.
Various sketch? oral tfaditions e#plain the
origins of Mpeére clans and moieties. Commonlx;
informants sgyhthét Thagana and I?umbi were two men
whose daughters founded éhe constituent clans of each
moiety. The attribution of the'Toundiné of strongly
patrilineal Mbeere clans to females is paradoxicél; "
it can be seen as a mythic cougterp;rt to redressive
ritual. Qustuqs‘the iatter.serves to @;sguiée con~

flicté.between social pripg}ples and values which
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_lead people into ?trife, so too may myth serve to

reconcile éohtradiétions (iévi—strauss l967:2024228f.
Thus“the belief that the clans were founded by women
can be interpretea as ﬁationalizing the fact that
women perpetuate patrilineal élans other than the
ones into which they are'born.

My initiél.§ypothesis’concerning the moieties
was that they might be the basis for a marriage sys-
tem organized on the principles of symmetrical
exchange. That notion was not qufirmed either by
informanté oxr by marriagé—sédtistics. Informants in-

sisted that they could marry women from either their

<«

own or the opposite moiety, although some individuals

believed that recent tensions between groups of

- different moieties over the land issue could make

bridewealth negotiations between these groups'very
difficult. Nevertheless, a sample off421 mérriages,
both past and>pres¢nt, whieh I drew from-évurore and
Mavuria, fevealed that 129 unions were cdntrécted
between people of .the same moiety and 232 betwéen
people of opposite moieties. This finding is skewed,‘
I think, by the disproportionate rep?esentatibn of

Irumbi people in one neighborhood in the sample, thus

greatly increasing the probability of marriages within.

A
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that moiety. Howver, in Kanyuambora, an area =
_ settled within the last forty years by migrants from’

" multi-clan areas of the Sublocation, data on 112

marriages showed that half were contracted between
people oﬁ the same moiety and half betweén people of
opposite moieties. 4

The importance of the.mﬁiéties in Mbeere lies
in their_claSSificazbry function, enabling éléns td
unite ideoleogically into_rather loose ongoing
allianc;s. Mbeere say they turn ‘to people of other
clans Wlthf? their m01ety for support and assistance.
Moieties then also emerge as political groupings,’for
they assume significance in situations of social con-

flict. Moiety unity is not expressed in the idiom of

kinship; I never heard individuals addressing one

. another by kinship terms, simply on the basis of

. common moiety affiliation,.

B

To provide a system of alliances for its

constituent clans, each moiety requires some degree of

Ainternal unity; that unity is not insured simply by

clans identifying themselves together under a single '
rubric. Certainly, unilineal groups and individuals
within a single moiety engage in disputes with each

other, and those disputes,LQEeaten moiety solidarity:
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‘Each moiéty, then,%¥attempts to overcome internal

divisivenese;through a ritual oath known as "drinking

charcoal® (kGnyua makara). The significance of that

name typifies Mbeere analogical reasoning and ideas
concerning homeopathic magic. Thus one informant

explained that, althlough ho charcoal is consumed in

the oath, the_oath unites different clans together as

» -

a single moiety, just as a piece of charcoal is a
single entity despite its.potentiel diyision.}nto
numerous parts. |

The ritual oath of the moiety- presents an
excellent example'of how ritual activity mayAbe em-
ployed to mask basic conflicts betweer moral duty and
self-interest. Inevitably, people of the same moiety
disagree and éuarrel over such matters as bridewealtg,
land, kinship obiigations, and the like; such quarrels

may lead to litigation as in a case I witnessed

_between a man and his claSSLflcatory father. The

<

latter had been accused of committing adultery with
the plaintiff’s“wife. Vitupe;ation and anger flared
in.the.case and each litigant had to swear an oath
that he would ﬁ%t use sorcery againet his opponent.
Clearly, litigation threatens the solidarity of clans

and moieties as people follow personal impulse or
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percéivéd self—advaﬁgage, even in violation of moral
duty to kinsmen. Through the periodic oath Qg?moiety
unity; sucﬁ conflicts can be temporarilyAshfoﬁded
through the swearing of collective allegiances fo
principles of ;ocial solidarity and group mérality.‘l
The Irumbi moiety téke their oath in Evurore

Location (sometimes at Uvariri), the Location of that

. )
moiety's greatest numerical strength. Thagana moiety,

=37~

on the other hand, swears its ocath in Mavuria Location;"

where it maintains its greatest numbers of people.

The two groups take théir oaths during the samé year,
alfhoﬁgh I have no .evidence of any sbecific coordination
of events between the two moieties. The length of
time between oatﬁs within a moiefy appears to vary,
although people believed that the oath should be taken
ig each gene;ation; thus suggesting a period of no
more than thirty years Eetween moiety gatherings.
Representatives drawn from all of Mbeere swear the
oath witp their moiety on these occasions, which T

Qas told had last beeh obsexved in the early 1960's.
In addition, the I.'cl'l‘arcoal" oath.may be sworn by
members of.a)gfoup of clans of a sihgle moiety; a
single clan, or any lower iével of social segmentation

when elders determine that un%;x should be ritually



affiémea. : - 'iﬁ

The oath requires the preparatlon of partlcu—
larly powerful medicines (mlthege, sing. muthege),
believed fatal to oath-takers who violate the in-
junctioﬁ;.of the oath. The oath enjoins individuals
to swear on pain of death, és they consume the
medicines, that they will never resort to sorcery
(tirogi) against people‘éf their own moiety, nor.join
with people of the opposite moiety against their own
group. Here the oath establishes one's priorities
around moietyldbliéations.‘_Thé méiety oath; téken in
ﬁhe early 1?60'5 occurred when intermoiety antagonism
resurfaced after a time of quiescence and when the
most intéﬁse lahd~disputes‘began to deveibp.

Each moiety is recognized as having its .
greatest power in particular administrative Locations.,
Thagana moiety, for example, is considered to be
partlcularly powerful in Mavuria and Nthawa because in
both of those areas Thagana people appear to outnumber
Irumbi and dominate the 6ffice of chief. Mavuria and
Nthawa, from the instjtution of British rule through

Independence, have been under the rule of chiefs_from

Thagana moiety. The political situation-in:Evurore

-

Location, where the pbpulatio§§eﬁ Irumbi moiety appears .
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to be‘grEater than,thet of Thagana, is- reversed; in

Evurore, Irumbi moiety has controlled the officde of

-chief. .Evefy chief of Evurore, with a single

exceptidn, has been from Irxumbi. The éingle Thagana

" chief of Evurore was in office at the beginning of

the 1960's, an important period alluded to above;

people of Irumbi in Evurore Location accuse their

KD

formgr Thagana chief of "undue favori?ism toward
people of his own moiety during his officé. Similar
complaints are made by Irumbi people about chiefs in
Mavuria; Alleged fa;oritism>§oqqerns efth; legal
disputes (against people of the opposite moiéﬁy) of
influence in the assignment of business licenses for
shops. Similar criticisms are levelled against sub-~
chiefs not sharing one's moiety gffili&tion. ‘Ih
the organization of clans into moieties,‘one's out-
group grievances find a convenient targef in chiefs
and subchiefs who,, as Mb;ere people; are members of
one or the other of two mutually excluslve groups.
Since moiéty oaths, as well as all others,
.require_the expl;cit‘renunciation of sorcery, it'is
ﬁecessary_at this point to priefly describe Mbeé;e
Leliefé about soxcery. .éhe.Kimbeere term, Urogi,

may be translated as sorcery or poison. It includes
TN - B
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both-thé manipulafiéﬁ of magical paraphernalia to
effect injury as well as the deliberate adultérationw
of food"o;:drink with poisonous substances. It is -
ﬁever used toward gooa or socially acceptable purposes.
Techniques of sorcery'afe always learned; I.wish to
distinguish'it from witChcréft -~ the putative,

innate, metaphysical condition of the human soul -
leading to evil. The iééter.alleged condition;

strictly speaking, does not exist in Mbeere. Tts

clésest manifestation occurs among a’'small number of

" people known as andd a kioni- people with the power

.

of'giggi. These individuals are believed to inflict
disaster simply through utterances. If such an
individual admirés a child, for example, it is be-
lieved the child will die. bPeople with that power
are genegally known to the community and, for the
most part, belohg only £o two clans -- Gékaréuand

Kamuturi of the Irumbi moiety. The power of kioni,

. compared to Sorcery, is of ‘little concern to the

R R I R

Mbeere and is not renounced in oath-taking; sorcery

is much more feared.

-Descent and descent groups

Mbeere are organized into patrilineal, non<"

TN
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totemic, exogayoﬁs.é*ans (mivirigaj. -Within each
moiety, some clané bear a special rélationship'to
one‘of tqubthér clans based on descent from a
putative ancestor. Although each is recognized as

a distinct clan, a rule of exogamy encompasses these
pairs or griads of clans, and the clans within each
group are mutually supportive. This phr?try
relationship beérs upond the cése considered a£>
lengﬁh in Chaptef Iv.

' Three informants provided lists naminé
twenty, twenty-four, and twenty-eight clans, réépec—
tively. Thfough time, I collected names of forty-
two different clans, and Brokensha (1971:21) lists
fifty-two clan names. Part of the difficulty in
tabulating a definitivé list of Mbeere clans.is due
to the restricted diétribution of some clans. Also,
the use of alfernate clan names by my thrée informants
reflects the restricted distribution of clans as well.
és ihformants' own lack of experience in Mbeere--
beyond their neighborhoods or Locations.

Soﬁe Mbeefe Elans exist in K?kuyuland, Chuka, .
Ukambani, and more commonly, in Embu, although names

~

may vary. Rules of clan exogamy do not appeér to

<

apply between people of different ethnic groups be-
TN )
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. longing to the séme cggn. For example, I recorded

a marriage between an Mbeere man and a Chuka woman;
both belonged to a singdle named clan. The union was’
not condemned and the partners were not punished.

Common clans and putative historical links between

these ethnic groups currently provide a basis for

political solidarity. = - -

.

Members of a single clan are highly dis-

-<persed; residing in different- neighborhoods. -or

Locations. fThis dispersion militate; against thg
assembly of an entire clan as well as social inter—
action between clanmates from widély separated areas.
Indeed, the clan, strictly speakiné, is not a
corporate land owning or residential group in.Mbeere.
Cerfainly, informants express little concern about
clanmates liviﬁg beyond the neighborhood, and
especially beyond the Location. Yet informants speak

of a clan assembly (kiama Kia mﬁvirlga)'or clan affairs

(matinddt ma miviriga); but in these contexts, informants

are usually referring either to members of a clan
residing in the same neighborhood or to members of a
single maximal or minimél'lineage. The Mbeere term

cian may thus refer to all members of the clan in

Mbeere or, more commonly, to any-lineage segment of

-



the clan within a give neighborhood. .
Just as the Mbeere term muviriga is flexible

in usage, so too are the rules governing assemblies

-

of.caﬁgmqtes, The following example of a moot '~
assembly illustrates these points:

My neighbor disputed with his son over
-money the latter had received from his
tobacco crop. A moot was to be con-
vened to settle the conflict. The day
before the moot I asked my neighbor
which elders would hear the case. He
said that the moot would be comprised
of his minimal lineage (miicii) and he
proceeded to name three men with whom
he had close agnatic ties. I asked
him if .one particular-elder of his
clan and neighborhood, noted for his
skills in mediation, would attend.

My neighbor replied that this elder
would not attend, for the case was
strictly a 'concern of only his small
agnatic core. On the day of the

moot, however, that elder appeared
and took a leading role in settling
the dispute; he had been invited by
the classificatory brother of my
informant and no objection was raised
concerning his presence, for, as my
informant later explained, he was a
clanmate.

The term clan is used in reference to dif-~
ferent levels of aépatic segmentation within the clan
and clanmates are expected to/mender mutual support
and assistance. 1In clearing land: planting, or

harvesting, an individual may enlist the aid of his

clanmates "(and their wives) both_inside and outside
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his lineage, in exch%ﬁge for beer and/or his labor
at a,subsequgnt time. Or, he may reward his clan-

mates with beer 4£, for example, he is too old to

-

reciprocate their aid with his own labor. People are
Pl L .
more likely to heed the summons of a clanmate or

affine than that of a non-kinsman. Clan solidarity

is expressed through the extension of kin terms

.. :
within the clan; moreover, people observe clanmates'

prescribed avoidance and joking relationships. But

clanship assumes greatest significande only at a
local, neigbbo;hood level.

The clan, theﬁ, lacks corporate status in
Mbeere, for its geographic dispersion throughout
Mbeere stroﬁgly militates aga%gft significant social
interaction or the collective ownership of particular
rights. Rather, segments of single clans, either
maximal or minimal lipeages, are the principal descent

groups exercising corporate rights.

Mbeere recognize two lineage segments, nyumba

and micii, which I term maximal .and minimal lineage,

respectively. Eagh consists of a group of agnates
able to trace their patrilineal éncestry to a named,
historic forebear. The two types of lineages vary

in genealogical depth. Mbeerelgfgign names to
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particular lireages, esfecially minimal lineages, by
prefizring the phrase "people of" (andui a) to the name
of the lineage founéﬁg; most commonly, the maximal

lineéggﬂ}s.referred to as "house of" (nyumba ya) pre-

“~

" fixed before the name of that lineage founder.

Maximal and/or minimal lineage may.function as a
corporate group in relationship to rights in land.
The Mbeere maximal lineagé“then corresponds to the
‘Kikuyu mbari, a patrilineal descent group central in
discussions.of Kikuyu land ténure (see'e.g. Kenyatta
1938, Middleton and Kershaw 1965, Sorrenson 1967):
Although members of a particular lineage cultivate
gardens which they may bequeath to their sons, final
rights in relinguishing the land (e.g. through sale)
lie with the lineage elders acting in conéert.
Typically, a lineage is founded by a man moving away

from his natal lineage and bringing into cultivation

new land which is subsequently cultivated by his male

descendants. Mbeere lineages claiming corporate

rights in land may h;ve va;fing genealogical depth
(usually not exceeding seven generations) depending
on which ancestor is recogni;gd asitﬂe founder of the
group aﬁd its land. Owing t6 thelfraémentation of

Mbeere land holdings, residences _of maximal and

45—



ﬁinimal lineage ﬁéﬁbags are usuaily dispersed
within a single neighborhood. (I shall subsequently
explain territorial designations.) I shall considéer

pl

at'éﬁgater length the lineage.and clan in relation- -

hship‘to land-holding in Chapteﬁ v.

Although common interests in land link members

of a single maximal lirieage together, an sideology of

kinship, mutuwal support in litigation, and general .

- mutual assistance further bind together the maximal

lipeage.'vThe-generic term for ghe méx;mal lineage,
nyumba, suggests its supportive,'solidary character-
istics; nyUmba is the Kimbeere term for a woman's
héuse in the homestead cluster,.And it is here that
children find reéidence and security and have clbsé

Kinship ties with siblings of the same mother.

Geographic proximity of maximal lineage members is

" an important variable in the extent of mutual

»

" support and assistance. For help, one is more likely

to turn to lineage-mates residing in adjacent home- -

steads than to those who live miles away; those
lineage-mates living nearby frequently—dre also

members of one's minimal lineage. Mbeere verbalize

tﬁe,supportive roles of the clan and maximal lineage

but in actual behavior they first turn to kinsmen of
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the minimal 1iheage'ﬁ&t aid.

Solidarity within a maximal lineage extends

»

beyond commonality of interest in land. Members of

a éiig}g.maximal lineage .may also be subject to a
supernat;ral curse (kirumi) of a common ancesfra}
shade (ngoma). One info?mané rélated that the

founder of. his maximal lineage had_iésuedJa curse

against the people of thé'group should they re-

linéuish cdntrol of any of the land claimed by him.

If the maximal lineage does not recognize common

rights in land, its integrity as an important social

group is much diminished. The maximal lineage then
resemble; a clan in its expectations abou;ﬁsocial
support and cooperétion from agnatic kinsmen because
those expectations are not bolstered by a common
corporate idéntity vis a vis land rights.

» The minimal lineage is-always numerically
sﬁallet and less‘fesidentially dispersed than the

maximal lineage and interactions between its members

are more intense. For assistance in litigation with’

-

non-agnates or for advice about land or homestead

affairs, an individual is more likely to seek aid

“from the sons of his father and the sons of his

father's brothers than_from othg{;. Although

—

VI

-47 -~



-48-

"

competition;, particglarL% over inheritance, may

characterize relatioﬁships between brothers, a man
initially'turns‘to them for needed support, material
and social. ..

T

Underlying the organization of Mbeere descént

virilocal marriage, the levirate, and widow inheri-
tance. Moreover the house-property complex and
strong male authority obtain in Mbeere. After .

initial bridewealth payments (and sometimes before),

a woman with rare exception joins her husband at his

a

* homestéad and strongly identifies herself with his

descent group. To maintain his rights to a woman as
wife and childbearer, the husbané must continue
payments of bridewealth to her father and fuli
brothers. Children born to the woman as a result of
;aultery are affiliated to the clan of her legal
husband; the genitor has no recourse in this matter.
At a man's death, his widow is inherited either by
his younger brother (real ér classificatory) or by
the sbn by a wife senior to the woman to be inherited.
A woman thus ideally marries into a'clag for life and
identifies with it from an early stage in her

marriage. On most occasions, for example, I found
o . ,/\k




7
that a woman, ‘when-'aské@ her clan affiliation,

would name her:husband's cian rather than her natal

clan. Her husband's clan thus becomes her clan, in

efféc§;ﬁ1q~

The Mbeere emphasis on the patriline finds
further expressionAin the systém of inheritance. A
woman canno%-%nherit significantly frém her father.
She may receive a few go;ﬁé, or other moveable
property, at his death, but she cannot inherit. land.
At death;ra man's property normally devolves to his

sons, with the eldest son of the senior wife also

succeeding to his father's position of authority -

within the homestead. Yet each son receives, at

some period, land and livestock from his father;
’ J
-

moreovexr, a son inherits from his mother land and

JLivestock allocated tdo her by her husband, according

to the principles of the house-property complex.

If a woman is widowed but still able to bear children,
she may enter a leviratic union to produce male

heirs for the deceased. 1In the event that a man dies
without mai; heirs, ieaving only daughters and a

Qife beyond child-bearing, his widow m;y enter a
fictive  marrxiage with a young girl; ﬁhe latter will
then cohabit with a clénmate of Egs~deceased man,




perhaps a younger brothé#, in order to produce sons

who can inherit the livestock paid.éé bridéweéith :

~ for the deceased's daughters. Those sons will be

membéfﬁnga;he clan of. the deceased and will be

‘considered his children. .Mbeere believe that the

MOst significant property, land:and‘livestock,
should noﬁ be permanently relinquished‘to fepales
or outside the patriline; damen are nonethe}ess
important in linking sons to fathers for the
purpose of inheritance.

¢ a

Parish -and homestead: organization and composition

The basic settlement unit in Mbeere is the
itlura, a term often translated “"village" by Mbeefe
English—speakefs. But Mbeere, like many other'areaé
of Kenya, lacks nucleated'villages. Because an
z%ﬁﬁra is a dispersed collection of homesteads, I
have chosen not to translate it “"village". Rather,
following Gulliver, I call this unit a parish, as it
fits his definition of thejliving unit of the Arushé
of Tanzania. Gulliver defines parish as "a socially

and geographically defined collection of scattered

homesteads, each of which is built'on.fhe separate

miéﬁéjholding worked by the family which occupies it"
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(1963:17). 1In addi!'t_iénﬁ I refer to a cluster of

contiguous périsheé (mathlra) as a neighborhood,

. which is for the most part coextensive with the

adm&hi;;zﬁtive Sublocation.
* Mbeere parishes are named, bounded geographic
units, varying both in number of constituent home-

steads and in clan and moiety composition. «Of the

» -

four parishes im my sample, the smallest contaiped
less than twenty hdﬁ;steads affiiiatéa with only
two clans, both of Thagana moiety; the largest parish
containeééiore than sixty homesteads representing'
many clans of both moieties. |

The role ofithe parish and neighborhood has
chaqged over time, diminishing in importance today.
In the past, the parish and neighborhood were signi—:
ficant loci fof defense against cattle raids or

other hostile actions by either Mbeere or other

ethnic groups. Today the local area (parish and

neighborhood) is the focal: point for clan activity;

it is also the site gf_age—set organization activi-
ties but these are not as common as in the past.
Within the parish, disputes which ;rise are normally-
setéléd by parish elders of»senior,agérsets, although
the dynamics -of dispute settlgment\gre vériable and

.nl-
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outsiders may be called'§¢ assist parish mémbers.
The parish also maintains some ritual unity

based on commun#i sacrifice, although these and other
>§;_parishffi£ya;s are less frequently observed today.

'Parishes contain iri, which éré sacred places —

groves of trees, special rocks, aepressions in the

ground, or other natural formations; all share an

association ;ith ancéstral shades.

Some places where indivi@uais of particularly
noteworthy achievement are buried have emerged as
sacred plaé;s by virtue of that fact; these persons'
may have beeA very rich in cattle or very old at the

| time of their deaths. Traditionally, other corpses
were exﬁoéed in the bﬁsh for hyenas to consume;
everyone is now buried at death -- a rule instituted
.
eq;ly in the colonial period. Only these spécial
‘individuals were previously buried,. to ﬁreserve their
auspicious attributes which wouid have been
dissipated by ekpdsure.
Ideally,‘éarish residents annually sacrifice
to God in the sqcred piaces (prior to the millet
season) for rain and prosperity; sacrifice (igongona)

also propitiates ancestral shades, believed to affect

the living only malevolently. Altﬁgggh sacrifices in

<
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sacred groves seem to bésdiminishing, cutting trees
within-a sacred.grove is. still a serious taboo
. &

. (mugiro), pﬁnishable by a fine of stock to be eaten

. N
by people of the parish; that fine, in effect,

. : ~
"washes" away the taboo (kiithambia mugiro) .

Just as members of a parish can collectively
propitiate the ancéftral shades of the parish, so
too can individuals withinlé homestead propitiate
individual shades who may affliect them. Illness, for
example, may be divined by a medicine man as due to
such causes as sorcery or affliction by a shade.

In the latter case, an individual will prepare beer
to pour out in the hqmestead area as he requests the
shade to cease affecting him. Ancestral shades are
believed to bring only harm; they are not looked to
for assistance; The? are believed particularly to
affect those who violate their dyiﬂg wishes.

People always wish to keep ancestral shades
at a distance and do not simply await affliction to
carry out propitiation. Before undertaking particu-
lar tasks, an individual may pour out beer over the
ground as a libation to a.shade, éor example, prior
}o beginning wo;k ;t his forge, a blacksmith'pouréd

a libation of beer for dead smiths, including his
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father, who gaught Hiﬁdéhg craft.
Within tbe\pérish, localized agnatic groups
of kinsmen reside in homesteads (micii, sing. micif) .
The Mbeere use the term variously to include both the
minimal lineage (not necessarlly locallzed within a
single parish) as well as the homestead and its
inhabiﬁaﬁts, The Mbeere hoﬁestead may include a
cluster of huts for.a man, ;éch of his wives and hef

small children, married sons and.spouses, and

unmarried sons and daughters.

.

The senior male maintaing the greatest
authority within the homest;ad, making important
decisions about the allocation of gardens énd live-
stock to H;s wives and sons. He is the link between
the separate houses of each of his wives and
children. At‘his death, the eldest sonrof the senior
wife normally assumes his father's authority,
possibly leading to fraternal conflict and segmenta-
tion. .. - . ) N ,

To insure his‘guthority within thé hoﬁestead,
a fathgr has resort to at least two critical sanctions,
one secular, one su%érnatufal. His-secular
guthprity is exempiified if. he denies a chroﬁically

disobedient:son' the use of good land or threatens to
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withhold from him a portisgh of his estate.

Informants ggreed,thét it would be unlikely for a

man to deny a soﬁ bridewealth assistance; to zo s0,
althqggpaiqfqrmants do not explicitly state it, -
wbuld'punisﬁ the clan by not helping its perpetuation.
A man's supernatural sanction liés in the power of
the curse. If uttered while he is dying, a cyrse
against a specified individdéi or against anyone in
the group vidlating certain rules is particularly

feared, for it cannot be revoked. In dividing his
estate befo;e death, for example, a man may issue a
curse against anypne who mayésubsequéntly violate
his final disposition; a violator may be later
stricken by iliness dué to the wrath of the ancestral
shade. The power of this curse extends an
individual's familial authority even beyond death.
Mbeere ﬁomesteads, whose male members form
agnatic cores, differ in important‘ways fro# larger
lineages whose members are dispersed. Authority'in
the homestead is jurallyvunambiguous; it is the
domain of the senior male who is publicly recognized
as the homestead leader byi§irtue of~age, control of
property, and power of cursing. If he is seﬁile or

otherwise incompetent, the elder g;ggé way to the
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1eadershié of other ﬁéh'ég the homestead. He takes
an active role ig Ehe propitiation of ancestral |
shades aﬁd is the link between the homestead and
other homesteads of the lineage. Within lineage
segments, authority is more diffuse, shared by
groups of elders, within the lineage group, who
prove theméglves adept leaders. The integrity of
the maximal or minimal lineéée is thus not dependent
on the survival of a single indiwvidual. In the
homestead, death of the senior elder may signal an
immediate segmentation of the homestead by the sons;
who may move off t; found né; homesteads on .land of
the maximal or minimal lineage. At the verf least,
the elder's estate is divided, a senior son succeeds
to his authority, and the homestead acquires new
leadership. Through bi;th and death, the personnel
of the homestead, the minimal and maximal lineages,
and the clan are continually replenished and
diminished; the most apparent'effects of this process
occur in the homestéaa_where»internal authority and
organization are markedly affected by the death of

the senior male.

A further difference between the homestead

and lineage segments concerns the xole of women.
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Women are ju?ally infgfié% to men and do not take .
part in lipigatipnlqvér lineage land. Leadership
within the lineagev;s the exclusive domain of men.
The ofganization and functioning of a homestead, on
lthe other hand, require unequivocaiiy the participation
of in-marrying women. Major activities of the home-
stead groué - including child-rearing, food ..
preparation, cultivation oftfood crops, securing
water and firewocod, and manufacture of many house-
hold utensils such as baskéts and pottery -- fall
almost entirely within thg domain of women.

Although she bears children for her
husband's group and contributes significantly to
the operation of his homestead, a wéman's jural -
status remains very low. Earlier I mentioned that
a woman cannot inherit land, and only rarely receives
a token number of livestock f;om her father's estaﬁe
at his death. Similarly, r}ghgs of inheritance in
her husband's livestock and.land are only residual
vfor through her livestpck and land are inherited by
hér sons.

Although women can initiate some forms of
litigation such as_suits against alleged sorcérers

and can also take oaths, they cannot_serve on moots
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nor can tHeY'administerjragual oaths in litigétion.
Men cénSider women to be Qholly bereft of councillor
skills such>as aféuméntation, negotiation, and
kﬁowledge of customary law. For example, hoping that
‘a_moot.conqefned with an adultery case would dispense
with the pfoceeding, an old man wished that the moot
elders would "assemble like women", i.e., be unable
to conduct a legal pfoceeding; A woman's political
and jural position generally is summed up in the

Mbeere proverb:

Uuge ni arime nduregagwa ni aka
What is said by men is not opposed by. women

In most rituals, particularly sacrifices and
,Béths, men assume the leading role. In homestead
propitiation of ancestral shades as well as in
sacrifices, men dominate the proceedingsf Although
some women become specialists in magic, informants

named particular men as the most powerful practitibners

~

(andt_ago). Even the knowledée and use of the most )
malevolent magic ére monopolized'by men, and male
and female informants agreed that men comprise %?e
majority of sorcerers.

Despite a relatively low jural and political
status? particular women may exercise great influence

*

~
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and initiaéivé. One womaﬁdin"Nguthi,tfor example,
is particularly nqted forhﬁer wealth and marketing
abilities; ghe is“considereq very shrewd and highly
capable’ in the management of her numerous resources.
Having been widowed witggut sons, she'"married" a
‘ young girl so that.fhe latter might\?ear males (by
a clénmate of the deceased husband) to inheritbthe
widow's cattle and goats, acquired as bridewealth
paid for her daﬁghters. Thus despite her notable
skills and independence this woman follows the
principles of a strongly patrilineal society. _Al—
though she has residual inheritance rights, she
cannot relinquish the property outside of her
husband's patriline. Ahother noteworthy woman,
famous today in Mavuria Location, is mentioned (but
notbnamed) by Orde-Browne (1925:36); she led a
group of Mbeere warriors in repelling a major Kaﬁba
'raidrinto Mbeere from across the Tana River early
in the century. Yet her nickname, Ciartme
(literally, "of manhood" ox "bravery"), credits her
Qith masculine skills, és warrior and leadgr.
Although the Mbeere pattern of dispersed

settlement and homestead organization remains

.

essentially unchanged from its precolonial arrangement,

TN .
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the organization and functighs of the parishes
have changed markedly. No loriger-does the patish
serve as a defensive unit, for raiding has long

"

T™wgeased. ‘And to -the_extent that sacred grove
' .

sacrifice by parish residents has declined, the

ritual unity of_the parish has'beeﬁvweakened. More-

over, the parish as a political unit -- a locus for- - —
the assémbly of parishAelders of senior age-sets for

the sgttlemént“of‘intra-parish or neighborhood ’,
disputes -- with other parishes of the neighborhood
falls under tﬁé authority of the subchief, “
;dministrative officer of the Sublocation. Although
the parish remains an'important site for the convening
‘of moots, composed mainl? of parish elders, to

settle intra-parish conflict, the moot is increasiﬁgly
subjict to thg subchief's participation and super-
vision; the subghi';f in turn links the parishes of
his gublocation into a hierarchical, governmental
Vftrﬁctﬁre, thus giving Mbeere a political‘unity

unknown to it before the colonial period.

Marriage and bridewealth o 9

Mbeere place an exceedingly high value on

children -~ sons to increase the size and power of

T
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the linéage and~aaugh£érsi€% bring in bri&eWealth.
Toward these ends,' polygyny is an ideal, but one
that tends to be realized only in a man's later years.

The following‘table represents a summary.of infor-

mation T collected about 211 living males, from my

census and genealogies in Evurore and Mavuria

.Locations:



. . TaBLE.Z

- Incidence of Polygyny

.-

\y R‘Avpprdgj;mat‘éf'r_ - . Number. of Wives Total
. .f._f?.:; :Age of Men © 0 1 2 3 4% 5 6+ _Men
30-30 15 41 1 - - - - 57
30-40 ... - 36 7 - - - - 43
40-50 1 32 6 1 - - - "0
50+ R 37 25 2 2 - 4 71
. 211
Analysis
Ages..- ... Wiveé Per Man Per Cent Polygamist |
Total 1.3 23
30-40 ' 1.2 16
' 40-50 1.2 18
50+ . 1.8 46 "
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A relatively low incidence of polygyny among men in
their younger and middle years reflects heavy

i .

kﬂnggbliéations to pay bridewealth for first wives and

—/ - "
to assist younger brothérs 'and sons with bride«

' 7
wealth payments. The polygyny rate -increases to

46% amohg those men ovér fifty, in thg saﬁpler this
suggests that by his later yeags, a man has had éhe
opportunity to accumulate sufficient wealth to meet
his initial bridewealth obligations, help sons with
‘theirs, and then assume new oﬁligations.for himself.
The incidence of polygyny among yoﬁﬁger-as well as
older men is also affected by widow inheritance.
Although she is born into a patrilineal
elaa, a wpman's highly valued reproductive capacities
do noﬁ'perpetuate her natal clan ana-desceht group;
fathé; she leaves her ﬂatgl home at marriage to
prodqce children for another unilineal descent group.
CohcoAitantly the importance of membership in her
ﬁatal descent group diminishes; ana she mainfains no

significant obligations to that group. Role conflict

@

for a woman is thus partially circumvented. A
woman's transfer from her natal group to another
! a * .

descent group justifies her gioup's rights to bride-

. s i T .
wealth compensation. Her wilklingness to remain
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“married also strengthens. ®heir demands and allows
them to go;lect.}‘@ﬁeir assertiveneass about these

rights are expressed at initiation where they pfess *
N B *

-ctaims'fo£~respect and hospitality from the wife-

Eakérs. . In Mbeere the aggressiveness of wife-
givers also occurs during marriage ceremoniesland
'bridewealtﬁ exéhange; a WOmaﬁ's natal.group demon-
stiates ﬁock—fighting and'j;éular abuse against
the group she has joined through.marriage.

- - The defensive role played by a man andrhis
clan, or loqal desc;nt group, vié a vis the clan
of His wife at these ceremonials and, to a lesser
degree, in secular behavior results from his long-
sfanding_obligationsstO'those who gave him a wife,
and is evidence of their asymmetric relationship.
I.doAnot here iﬁply a marriage system bésed on
indifect exchange énd a one—@ay movement~of women
in each geneiation‘from one descent group to
another. Tgat»situation does not obtain in Mbeere.
Rather, ésymmetry refers in this context tb‘the |
Mbeere viéquf an essentially unequal reLationship"<
cohferfing'on Qifergivers thé ;ight'to make many '
deménas on-é wife-taker for hospitality'and bride—-

wealth (including labor). ‘Above a%l* if they are
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dissatisfied Qith payﬁéHE;‘;eceived or With‘the
frequency of paymgnt;;wife—givers threaten to betroth
their woman to.another man. A husband and his
;kinsmeq:are considered at a disadvantagé in their
, £eiationship to the group giving the wife. An
~ informant explained that serious insults to wife-
takers emanating from wife-givers are expected’at
marriage éelebrafions and initiations where the
asymmetry is exaggerated, ceremonially; these
attacks must be endured, with wife-takers unable to
return any abuse to wife-givers, =~

-The unequal relationship is not, however,
reflected in terms of address between a man and the
pérents and older brothers of his wife. Marriage,
and the process of establishing it, is called
utheni; the root word here, as in some other Bantu
languages, is shyness or shame (nthoni). Ego calls
.the'parents of his wife and her elder brothersa
The term is reciprocal,.although a man avoids
ad&ressing or even interacting.with his mother-in-
;f;%w. In other contexts, some reciprocal terms of
aédress imply equality, sanc¢tioned joking, ana dther=\—ak

wise informal relationships {e.g., bétween ego and



mother's brother, ego and gg%ndparents, and ego
- and grandchildren). But the affinal relationship,
despite reciprocal terms of address, normally demands

.~ formality and respect, and wife-givers hold a dis-

l

. A
tinct social advantage.

At the circumcision, the wife—give:s
demonstra;e-their asymmetrical relationship by -

- . , R
demanding beer, in particular, which represents the
payment of obligations and respect.- During my
fieldwork, an;Mbeere elder adopted my wife;
de facto, as his daughter in order 'to put me in the
role of wife~taker, so that he could make demands for
beer from mé; he might have "adopted" me as his son,
but, by so doing, could not claim his "payment;" for
a daughter. The circumcision ceremony'delineates

- clearly this asymmetry in the relationsﬁip between
in—;gﬂs and sanct#ons the expression of superior
étatus of the wife-giving group as the source of.a

~W~—Man*s*wife—andT—indiréEEIYT_his children. |
Bridewealth often amounts to a great deal

of property and money (in recent times) -- enough

to require the extension of payment over many years.

Occasionally, in Mbeere, one finds a man ' completing

the payment for his mother to her clamy. long after
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both his parents‘have.diéd;é If a girl has a

priméfy school education, the amount of bridewealth

&\“‘* in .Mbeere is uéually 800/= ($114.00), fifty to

- seventy goats, quantities of sugar and honey, and

e

poésibly assorted gifts for her_pgrents. If a

gifl has more education, her father requires more

cash, althougﬁ ability to pay is of some‘considération.
If the giri lacks any educatigﬁ; the basic bridewealth
sought for a g%rl is ééventy goats --- what informants
state is the standard bridewealth in Mbeere traditionT
ally. A fafher may nonetheless - also seekréash, even
for an uneducatea dauéhter. Payment may be made in

an equivalent number of cattle, utilizing generally

accepted rates of conversion. For example, one cow

is equal to ten goats, one bull to five goats. When

bridewealth negotiation or payment occurs, a man or__

~his representative must also present beer to his

wife's father.

The extension of payment over a long period
of time is guaranteed among some people by a belief
that the completion of bridewealth‘whiie the wife is
still‘young will threaten her dbildbearing
capacities; thus the payments should be completed

only after the wife has stopped bearing. children.

-
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Oother, more praﬁtical féasbgg; encourage the delay
or extension of brideweélth payments. One informant,
' for example, explained that in receiving a payment
K\‘tjﬁor his §istef, he sought a cash installment from
he£'husband and did not wish to be paid any livestoék
at the time; cattle in his Sublocation had been
stricken by disease which killed some of his.own.
animals and he did not want to %cquire more cattle
when the disease was rampant.
The addition of a monetary requirement for
-bridewealth increases the actual amount sought. for
brideweaith. The cash reguirement is considered
compensation to the father for the cost of ﬁis
daughtérfé upbringing and, possibly, school fees.
A man who is employed then clearly has an advantage
in segking a wife and meeting the cash requirement.
Cultivators, on the other hand, have more difficulty
faising cash,® and 800/= represents a large sum. A
.cultivator rgiging,qésh crops spch‘as cotton or
tobacco‘can grosé 438/= per‘acre of cotton or from
.+ 300/= to 1300/= per acre of tobacco, depending on
its variety (Eastern Province Planning Team). But
only a minority of men are growing cash crops. One

indication of the rural income level is_the rate of
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day labor -- two shillings pér day in 1970.
Similarly, seventy goats or their equivalent in

cattle represents a large number of stock in relation-

x'\\“*ship to average holdings. The Kenya National Census

jIEN

rd

éf‘l969 lists the number of male adults in three
Mbeere Locations (Evurore,-Nthawa,.énd Mavuria) as
9560. A stock census from July, 1969 reports 21,500
cattle in those three Locations and 32,000 sheep and
goats ﬁrom the same areas plus Mbef; Location; this
averages out to 24;600 sheep'and goats in Evurore,
Nthawa, and Ma;uria (Eastern Province Planning Team).
The average stock holding in those Locations is then
2.2 cattle and 2.5 sheep and goats per adult male.
Admittedly, these are raﬁher gross figures, but
indicative, I think, of what appears to be large
brideyealth in relationship to resources at any one
period.

Throughout the period that bridewealth pay-
_ments remain outstanding, a man's rights in his
wife as‘childbearer are not absolute. Before the
bcircumcision of his children, particularly his first
born, he is required to seek the permission of his
wife's father and brothers for the operation{ their
permissipn will be forthcoming if he-ﬁgbes the

-69-



necessary gift c;f beer éxl'ld.a;%oat, and if his.
bridewealth payments have bean regularly paid.
Another example of matrilateral rights in children
 may be seén in a case where a child is born out of
wg&lbck. A child born out of wedlock is not
affiliated with the genitor until the latter makes
a special payment to the father of the woman who
has borne tﬂe child. Should thé.w;man marry another
man, her father will ask payment for-the child if
the husband wishes to affiliate his wife's child in
his own ‘clan. Payment for. the child will be in
addition to bridewealﬁ%*payments for the woman.
As another example of the expression of matrilateral
rights in children, a child conceived or born before
any payment of bridewealth is named after one bf
his maternal grandparents instead of after a paternal
grandparent, as is customérily required for a first-
bdrn child. I also recorded a case in which a
woman was betrothed as a .child by her mother's
brother because her father had not met his bride-
wealth obligations. Bridewealth for her, as-a woman:
then belohged to her mother's brother.
4
The payment of bridewealth over several

years presents numerous opportunities for litigious

\
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conflict t; é%iée ovéf'ﬁhgéémounts-due and Qhen
installment; shou;d“bé paid. During the entire
pé;iod of the payment, a woman's descent group,
particuiarly—her father and brothers,’do.not re-
iinquish their rights in her. If_the‘payment is

not cpmplete‘by the time her own daughter_marries,
her descent group can demand some share in the™”
bridewéalth rayments for that.éirl. Such conflicts
over bridewealth can result in litigation. If the
woman's clan believes that her husband has been
delinqqgnt in his bridewealth payimeénts for her,

they can be véry obstinate in granting their per-
mission for circumcision, particularly of the first-
born. This issue by itself does not appear to
occasion litigation, although the wife-givers may
use this issue to éress bridewealth claims and to ey

delay the initiation. For example, to gain their

prior permission for circumcision, the father of

. the child must be very conciliatory to his wife's

family and very generous in his Presentations of

_a_§oat and/or beer. One informant said that such

permission is never withheld Since a father must
give what his wife's family is due, for he does not -

want his child's initiation ruined, €ertainly, 1
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"did not hear of dny modts E#nvened about conflicts
over permission to circumcise; in addition no civil
case records concern that issue.

hd

The age organization

N

and agé—moieties with component geheration—sets -
institutiogs also found among”;elated pebples 6%

the Northeastern Bantu cluster. Traditionally,
impofta;t social, ritual, political, andbmiliéary
functions were served by these sets. Age-sets and
generation-sets were important aséécts-of traditional
social organizétion. Here I consider only thoséi
extant features of the age organization relevant to
the problém at hand -- the resolution of litigious
conflict; the age-sets figure prominently in

traditional dispute settlement. Generation-sets,

.which I do not consider in this study, are no longer

viable social groups. Traditionally, a generation-

 set of each age-moiety was important primarily in

the conducting of ritual sacrifice. Approximately
every thirty years, the generation-set (in each age-
moiety) responsible for ritual sacrifice retired

and turned over ceremonial authority to the

“

——

The Mbeere organize themselves into ageASétsar'
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succeedi@g éet} . - '&ﬁ
Elderhood in Mbeere is recognized when a manh
and woman aré aboﬁf to circumcise their first-born
&‘“wn‘child, either a male or fémale. This advancement was T '%

rd
»

traditionally marked by an important rite de passage

LY

:(kuuma kiama), reguiring a man to ine a goat to

those in his neighborhood who had alréady'attained
elder status. Aall ihformants'agree that this

ceremony has virtuallfsdisappeared in Mbeere, and

now one may become an elder, de facto, when his first
‘child is circhmcised. As an elder with a circ :iséd'
child, a man is eligible to hear legal'cases i a
council of elders (kiama).

It is important here to clarify terms.

Elderhood confers the right to hear legal cases on

a council. These councils are assembled on an

.
. ad ﬁoc.%%sis withih the parish or neighborhood; they
“.are nbt standing bodies. It is therefore necéssary
to differentiate a specific council’of elders hearing
a case frbm-ali elders eliéiblé to sit on sugh a
council. The Mbeere usé the same term, Eigmg, .
council, to refer to both the specific body and the
class of men who may serve on ié. Henceforth, I

shall refer to a specific assembly as a moot:; the
TN . . )
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class of men eligible to fofm a moot I term council.
Within'Mbeeréh‘two kinds of councils exist.
Having been initiated into élderhood, all men with

_ circumcised children are de facto members of the

lower council, known as the kiama kia micingara in

"Evurore Location and as the kiama kia muthuanjira

in Mavuria Location. I could find no significance
in these némes. "Despite the different Locational
appelations, the council is recognized by Mbeere as
haviﬁgrthe same composition. Out of the large
available pool of elders on this lower council,
yonly a fewrwith recogpized skills of mediation and
rhetoric are regularly called by litigants to act as
merbers of a moot.
After hearing many cases, an elder may acquire

a reputation, beyond his own.neighborhoodrand through-
out-Mbéere, as an adept councillor (muciri). Members
"of second and higher coﬁncil might then invite such.

. a skilled .elder to join their ranks. The second

council is called kiama kiiru or kiama kia ngome --

both names recognized thfoughout Mbeere. Kiama kiiru,
literally "the black council® is so named, according
to some informants, because it possesses many

esoteric, that is dark and hard to SéQ{ secrets. 1Its
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alternate title,“"ﬁhe céﬁnéi&ﬁof the riné",
unambiguously_;efer;;té:é gaatskin ring given to each

1 new member. Tra&itionally, men. of this cquncil Wéfé
;eﬁpeciallf important-in cases of homicide; they
;;rahged payment'ﬁy'the culprit's dgscgné'@roup of
cbmpehﬁatory livesﬁock to the descent gréupqu the
murdered person. Men of the sécond councili;owing
to their expérience and the powé£ of their cursé,
are considered especially effective in administe:ing
ritual oaths. To join the second.council, a man
provides members with a bull, just as he earlier‘pad
to offer a goat to members of the lower council to
join their ranks, prior tq the circumcision of h;s?
first child,

Thus within tﬁe elder grade, two statuses

- éxistnfor males. One status, member of the lower
council, includes all elders. Thése who distinguish
themselves in moots are then eligible for the
higher council. Members of both councils ihélﬁdé
men of several age-sets, AHowever; in muqh of Mbeere
recruitment to the second council has ceased ‘“today,
as men content themselves with @e facto elaer status
fbllowing‘cirCUmcision of their fi¥st—born children.

j

Yet surviving members of the second council still



.

enjoy social recogniticn forftheir councillor skills
and are identified as members of the second council.

As in the past, litigants select men, on the

_basis of.ability, from among the elders of the first

or secocond council to convene a moot for dispute
oettlement in a local area. 1In oisﬁute settlement,
each litigant chooses as many as five olders to .hear
. v .
the case, administer a ritual oath if necessary, and

render,’ a deCLs1on. Not only &o the .litigants choose

elders to hear their dispute, but so does the local

subchief -- in cases held before him -- also appoint

elders for a case. A subchief frequently relies on
the same group of men to assist him, and in that way,
the moots are more fixed than in the past.

What are the sanctioos available to the

moot? Moot proceedings, with the exceptions of

deliberations following a case, are open to the

public; public airing of grievancés and identification

. of wrong-doers thus mobilizes publit opinion hehind

the decisions of the moot and encourages informal
public sanctions such as ridicule (in Mbeere

ridicule of this sort is gften expressed through

.the formal medium of song). The moot, too, itself

utilizes ridicule and proverbs as informal sanctions, .
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yet it also tutns'to sﬁﬁerﬂgﬁural‘sanctions,.oaths
‘ahd ordeals,rto elicit.truthful testimony, to ounish
falseﬁood, and to‘effect conciliation of litigants.
X\S\ji shall discuss these important oaths in Chapter 1v.
The.flexibility of the age organizétion
together with the imposedrgOVernment institutions
offers people a wide choice'oflpersonnel'acg ”
strétegies in the settlement of grievances. TLiti-
‘Agants ¢an not only deterﬁine which council.they

~

wish to hear their cases, but both plaintiffs and
defendants also select’paiticular members of those
councils to constitute a moot, Moreover, the
administrative system of the Ditision expands a
litigant's options; he may take a case beyond a

“"parish or neighborhood moot to the Locational Chief

(assisted by elders) or to the Divisional Court,

-
Ry,

A plaintiff then utilizes the locus of dispﬂte\
settlement that he considers most likely to render
a_favorable.decision.. And the arrival of the
defendant in the Selected locus ot settlement
‘implies his own desire for settlemeht. Mbeereée
generally look to higher levels.of authority for
the settlement of difficult'cases; thus it is

commonly explained that a moot unable tG settle a
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case will enlist the suﬁéﬁiéfﬁ who in turn goes to

the ‘chief for assistanée, finally reaching the court,

if all other means prove ineffective. Yet in the

" _actual choice of means of settlement, a plaintiff

garefully weighs all féétors of influence (e.q.,
kinship relationship) which he or his opponent can
bring to bear én those who can hear the case. .7
S —
Betﬁeen local moots and the Divisional
Court exists an important legal continuity, for in
civil cases), t@émébﬁft hagistrate largely mak;s
decisions 'in reference. to customary -law. Prior to
1967, local Kenya courts (known as African Courts)
were administered'by a coprt president assisted by
local elders; these individuals were familiar with
customary law and based their decisions on it.
Aftep;l967 the African Courts were reorganized
throughbu£ Kenya; the reorganization vested
;ﬁtﬁoritf in a single magistrate, who was not
-necessarily from the.local afea; the customary law
of the gafticjlar efhnic area continued to be .
applied. Cultoﬁéry law of the various peoples of
Kenya concerning marriage, divo;cé, and inher¥tance

~has been recorded by Cotran in two volumes (1968a,

1968b) serving as a’'guideline to ‘courts..
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if a ibcai méot iéuuhég%e to reach a
settlement or if a li;igént wishes to appeal its
decision, he may resort to the subchief's moot,
chiéf's mooé, or court. But litigation within moots
differs in si%nificant ways from litigation before
the subé%ief, chief, or court. Both the subchief
and chief have powers of arrest,'assisted by g9licé}'
similarly the éourt magistrate can effect
incarceratidh. Moots, on the other hand, may neither
~arrest, formally prosecute, nor incarcerate
individuals. Thus the crucial differences between
moots and the judicial institutions of government
lig in the nature of their authority and legitimate
sanctions. |

Lacking formal political authority, elders
rely on*the?r powers of persuasion, argumentation,
and persongl.influence t; effect dispute settlement.
As i have said, each litigant calls elders to hear
-hiSvéase on the basis of their demonsﬁrated-abilities
to settle 'disputes; but a litigant also seeks elders
sympathetic to his case. These elders may also be
bound to the litigant by ties of kinship or common
residence. The sets of elders called by the two

litigants, since they have particularistic-ties to
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the litigants and lack strong powers of enforcement,
‘ must effectivély utilize those qualities of rhetogic
and mediat;on for which®they have gained recognition,
ifja settleﬁent is to be reached. 1It is only through: -
negotiation, persuasion, and compromise that such
cases are resolved; although a decisiﬁn is rendered
by elders after private consultétion (ndundu), their
decisjion i; more a negotiated settlement than an
imposed judicial determinatiog by a superordinate
.authority. .
In summary, then, Mbeere was fraditionally
an acephalous society, finding only tenuocus political‘
integration beyond the parish or neighborhood level.
Within the parish and neighborhood, order and
authority were and still are maintained by moots
composéd of‘resident elders of the_senior age-sets.
The constituent unit of the parish, the homgstead,
isbcomposed of a senior male with his wi&es,'his S0ns
and their wives, unmagried daughters; and-ég£}dren.
The colonial impact did not significantly alter
homestead organization and settlement patterhé but
greatiy'affected parish political organization by

integrating it into a centralized administration.

Beyond the primary homestead gfgﬁp,.one



2 :‘f,

lodks to members of thg minimal lineage, maximal

C e

lineage, and finally further extensions of the clan

&\xn*for'support.and assistance. Rights and obligations

"'in~the context of lineage segments and clans are
‘based on sﬁpong bonds of4agnatic'k%nship, under-
séored in-lineage segments by corporate rights in
land. Although informants speak frequenfly oﬁ'n
clans and interactions within clans, their reference
‘tb cléns has a highly circumscribed.meaning; it is
only rarely synonymous with an ehEire clan, through-
out Mbeere; rather Mbeere‘ﬁsually.épply their term
clan to clanmates of the neighborhood, i.e., people
of the minimal and maximal lineage, and other clan-
mates of the neighborhood. .

The organization of Mbeere clans into
.
gpietiesgprovides an additional source, beyond the
-clan, for alliances. ,Yet people -of different

moieties do not. oppose each other on every issue;

alliances within moieties are situational and

shifting, although beyond their own clan, clan members

usually look for support only from clans within their
moiety. But:moiety unity is tenuous -- challenged
not only by intra-moiety disputes, but also by

individuals crossing moiety .lines to:support a clan
. R . U L oy e AP
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in the opposite groﬁp. Aifhouéh moietiestthus.

assume iﬁportance in_poiitical maneuvéring, they are
&\h::t significant ih the regulation of marriage.
,}T : Thé organization of Mbeere into universalistiq
age—ségs and generation—sets.is an important counter-
vailing influence to the exclusiveness of clan and
moiety affil;ation, based purelyvqn descent.“/The‘age.
system cuts aeross moiety, clan, and even pariéh
affiliation. Moreover within an age-set an egali-
tarian brotherhood mitigates the hierarchy of
authérity hased on age found both in the homéstead
and in local descent groupé. In his age-set, a man
joins a group of coevals; yet in his homestead and
descent groups, he -submits to the authority of his
fa;ﬁer or other senior male agnates. To ‘the extent
that age—sgts and generation-sets no longer maintain
theixr formai organization and operation, their
coﬁntervailing influence has diminig?ed;“_PeopleA
thus find themselves4ﬁith fewer crosé-cufting
allegiances than in the past. Loyalty to, and formal
organization of descent groups persists, however.
In this situation today, various conflicts do not

mobilize diverse allegiances and thus do not exert

latent, integratiye functions, as they may have done
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at one time. Polarization and ‘the failure of
conciliation of competing -descent groups and their
;\iiijes in land disputes (see Chapter IV) is one

index of this change.

e
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CHAPTER III %
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&

CIRCUMC IS-iON CEREMONIAL

,,.
”

. The ceremonial complex 6f circumcision in

Mbeere involves much more than the physical'operation

oﬁ the young boy or girl; it brings together people

"of the neighborhood as well as ﬁhe parental desceht

groups of the initiate, the most importanf partici-
paEZS. "This chapter concentrates on'the.naturg of
agonistic beflavior expressed in initiations and the
functions of the ceremonial in.copihé with structural
conflict. This analysis focuses on.the process of

Mbeere circumcision as it persists today. Emphasis

is placed on the circumcision celebration as a

ceremony whose participants'collectively express
affingl cgnflict and; through that consensus,
eétablish social unity. Agonistic behavior between
affines is partially submerged as both groups °
é00§erate in the initiaté's circumcision. At
initiation, wife-givers and wife-takers collectively
agree on their mutual'respoﬁsibilities despite the
ever-present threat of strife between thg two groups
in tHe secular world.  Because each,grodb of wife-

. ’
givers' is also a group of wife-takers (and vice versa)

e
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and can be united with, as well as opposed to the

same people in different initiations, principles of

i\gfiinal responsibility are further supported.

*
P

Pl

The physical operation in its historical setting

In this section, T will briefiy place
cigc;;éisiqn in an ethnographic and historical .
setting tg clarify its precise physical naturé/and
its consequences. Colonial and missiog responses
to circumcision in Mbeere and related groups, which
I will consider Hére, were important sources of
change in the Mbeere operation and ideology about
it. ‘

It is first necessafy to clarify possibly
confusing terminology. 1In much of the literature
on fema%e initiaflon, especially concerning the
Kikuyu (e.g:‘Kenyatta 1938, Lambert 1956), female
initiation may be spoken of as circumcision.
A;ternatively, and more commonly, it is spoken of
és clitoridectomy,'a ﬁore precise médical déscription
of the procedure. Although the term female B
circumcision may seem self-contradictory and in-

appropriate, the standard dictionary term,

circumcision, denotes an operation, male or female,
: —
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involving excision of Paxt of the genitalia. I
shall therefore use'gotﬁ terms, circumcision‘and
&”%%%&itﬁridéctomy, to designate the Mbeere surgical
' ;;acgic; on women; yet it‘shou}d be kept in_mind that
a? times therqperation removes more #han'the clitoris.
In Kimbéefe‘(and Kikuyu) Boyh ?he.male'and,femal
opergtions are‘termed irua, circumcision.- similé;ly,
there is noflinguistic distinction between the
sexes'iﬁAthe term kuruithia, to circdmcise.
Male circumcisioh operatiéné in Mbeere do +
not vary greatly from the same operations in the
"West. The circumciser completely excises the prepuce
of the boy, thus exposing the glans penis.

Variations in the operation occur among other East
African peoples and those variations are perceived
by Mbé;re7males as markers of ethnic identity.

Dur;ng the colénial period[ the practiqe of
clitoridectomy among the Northeas;e;n Bantu became
é-highly explosivé issue involving the mission chﬁrchés

L # wlgarticularly Protestant),_gpe colonial governﬁent,
| and Africans unwilling to féfego what for theg was
. the sine qua hon of womanhood. -The storm centéred

in Kikuyuland in the 1920's and pitted mission churches

against African Christians unWiIliﬁé to aban@gnvthé
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practicé, yet still committed to Christianity. TIn

Kikuyuland; the qiscord'over female circumcision
Lg&ifinated in the formation of Afrfﬁgn independent
chuf;hes and schools -- institutions permitting
clitoriéectomy in a christian context. .  The
litefature'concerning this controversy.(e.g.,
Kenyatta 1938, Welbourne 1961, Roéberg and -
Nottingham 1966)-is~detailed and need not be con-
sidered further here. During the 1920's in Mbeere,
mission influence was minimal and, although the
Protestants opposed clitoridectomy, tﬁeir influence
was not sufficiently éreat to provoke the kigd of
reaction which occurred in Kikuyuland. By the 1940's
and 1950's, however, their influence in Mbeere in-
creasea and affected the incidence of, and ideas
about feﬁaleacircumcision.
Erotestant missionaries (e.g. Anglicans of
.éhe éhurch Missionary Society and Presbyterians of
the Church of Scottand ﬁission) consistently opposed
female circumcision throughout the colonial period,
but th; COlonial government was equivocal on the
issue. At one time the government urged only a

policy of "education" about ill effects of the

operation, then required the licensing ofhfemale

[N
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circumcisers, outlawed th; opefétion in the 1950's,
and finally repealed that law to return to a policy
XQihiéange through education.

-7 Government and church opposition to female
circumcision based on medical aﬁd religious objections
induced many (but by no means all) Christians in
Mbeere to aban@on female circumciéion; yet thq,
persistence of the operation among a majority of
Mbeere people indicates the great imporiance Mbeere

attach to the procedure.

The ideology of circumcision

Beliefs concerning male and female circum-
cision are central to the Mbéere value system. That
the operation is essential in producing adults --
physical%y,’morally, and socially -- is implicit in
the thinkinéﬂof all Mbeere unaffected by Christian
doéma. Among young educated Christians, one finds
the greatest, but by no means unanimous, challenge
to traditional belief and practice.

Data for this section derive from discussions
my wife and I had respectively with feﬁale and male
informants; such matters are rarely discussed openly

between the sexes. Further information comes from
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eéghty—six of 126 essays on thé subject, "What t

Believe About the Ci;cﬁmcision of Men and Women", -
\\written by students in the three Mbeere secondary
scﬁgols -— Kanyuambora, in Evurore Location, Siakago
in Nthéwa Location, and Nyangwa in Mavuria Location.
Forty of the essays did not lend themsélves to
analysis. The essays were writténufor a contest I
sponsored in each school; students wishing to |
participate were asked to write én essday on ohe of
five sugges;ed subjects, and the circumcision topic
was a favofite choice. I awarded cash‘prizes for
the best essays in each form (class) at the-th;ee
schools. A total of 357 essays were written for
the contest. Students writing essays were almost
all male and most were associated with Catholic

and Protestant denominations. Many of these young
mén came f;om the neighboring Embu people, who
shafe Mbeere ideology underlying circumcision.

Much of théir'informatién derives from traditional
stories heard at home and from discussions with
parents and grandparents. None of the essays con-
sidered here were written by young women. All of

the young men defended and justified male circum-

cision whether conducted ceremonially at”"home or in

-
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the hospital.‘ Opiﬁion oﬁ‘clitoridectomy, however,
was divided, and I shall cohsider the important
question of ideolcgical change regarding
ciitoridectcmy at the end of this section.

According to the old men I.;Eckcuci;h,
Mbéere always pcrformed circumcision énd clitori-
dectomy throughout their history;“i.e. durihq/the'” “%>
time of every.age—set within living memory,
recounted through oral history. .But in legend,
etiological traditions explain the’origin.of male
‘circumcision, thus implying a time when it did not
occur. I did not find either orai history or
folklore legends elaborating the origin of clitori-
dectomy. Men stated that after male circumcision
began, women adopted a circumcision procedure_for
themselves, in emulation of males. Nor could women
prcvidé anocher historicalﬁjustificatioc for their
,.opefation. Yet f;om the various testimonies about
the origin of male circumcision in oral histories
and ic folklore, one can infer values Mbeere hold
about circumcision generally.

One commonly heard legend tells that very

long ago a group of men the same age one day went

to the river to bathe. Each noticed his foreskin



Lal

was very unclean and'coulé"ﬁét”bé adequately
cleanseé, by bathing.,fOneiman suggested that the
;ﬁg:iy way to remedy the problem would be to rémove
thé?foresk;n; He tried to remove his foreskin by
applyiﬁg the juice of the ithuri treelﬁto it. at
first, the juice made the skin swell, Eut‘then-the
foreskin later contracted and sti;L did not fall D
off. In utter desperation, ;he same man asked
another to cut it off, with a knife. The man, as
requgifed, performed the operation, 'although he
himself was uncircumcised, like éverybhe else.

Then the other men had their foreskins removed in
.the same way. The same man continued to act as
circumciser, while remaining uncircumcised; Finally
he was caught by the others, and circumcised as

they had*been. B2And now the Mbeere say, as a

proverb, "Muruithia wa arime ndaarf miruu," the

ciréumciser of men was uncircumcised." One
informaﬁt éaid that thié proverb signifies that a
person's secret acts have been discovered, and he
may no longer carry them out undetected.

Another story alleges a time when Mbeere
warriors were being defeated by the Masai. The

Mbeere leaders determined that thg Masaifﬁére_
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militarily successful because théy circumcised their

warriors, and the Mbeere decided that operation must
Haxz~fonferred st&ength on them. This was how the
Mbéeré began male circumcision.

fhe oldest man I interviewed in Mbeere was
approximately one hundred years old, andxhe denied
that there was ever a time when Mbeé;e did not - . ‘v>
~ circumcise, although the stories implied such a
time. But Masai influence on Mbeere praétice is
nevertheless evident in mugh of his testimony-and
in a song he sang, which was sung at his own
circumcision: “Ni Ukabi wamonire kurua rukiri",

14
it is the Masai who taught me how to be circumcised

&

in the morning. Here he emphasized that the Masai

taught circumcision in the morning, not circumcision.

This song %aswdiscontinued in Mbeere only in the
: /
1950°'s.,

These texts briefly encapsulate the essence
of Mbeere belief§ concerning the circumcision of
men, Circumcision has both a physical and moral
dimension, and the content and import of the legends
manifest a similar dichotomy. Mbeere see the

'operation as the prelude to manhood; they think it

must be carried out if a young man_is to attain
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" complete physical stréngth;ﬂlikeﬁéd in the story éo
the power of the Masai.warriors. Just as the
Eé::rmcised young person attains physical maturity,
so tgo does h; become a moral person, according to
the Mbeére. The meaning of the proverb about the
uncircumcised circumciser is that he isAdeceitful
and somehow underhanded, just as hé”is uncirduqsisedﬁ ‘¢>
In addition, bo#h legends depict & conscious choice
of Mbeere to circumcise men in order to ‘attain
desirable ends. Tbe origin of the practice is thus
not accidental, as are many origins of natural
phenomena in othef Eaéé African etiological tales.
The rational value of male circumcision is enhanced
by its presentation as a conscious choice in the
stories.

.NowaQays the operation as a prerequisite to
phys?cal manhéod is less evident than in earlier
days Qhen<the operation was carried out on young.
men who could be twenty &ears of age or older.
Today the operation normally occurs 5efore complete
‘pﬁysical maturity, when boys are approximately
fifteen years of age. Tﬁe decl;ne of warrior status

' correlates with a similar decline in the age of

male circumcision. Circumcision as a nec&Ssary



"conditioﬁ for moral living;rhow;£2r; is still very
’much céntral to Mbeere jaiués, as they have persisted.
&“;m% Circumcisioh.is the prerequisite of male
aduI£ status.‘ A circumcised young man, it is said,
respectg elders and peers, and he ‘no longer engages
'1n petty games and jokes with unc1rcumc15ed boys,
now contemptible because of their éhysical stéﬁgu - ‘V>
As one student remarked, the circumcision “of males
"brings foirth brave and decent people”. ' He con-
tinued: "The uncircumcised fellows are usually
cowardly and indecent. . . the initiatéd students
show skill and capabiiity both in class and in
games, while the rkst are idlé and incapable_ " To-
be uncircumcised is dirty and base, for one
cannot be regarded as fully adult,ldespite physical
size or léarging. Circumcised youth do not drink
together from the same vessel with the uncircum-
cised.youth, although parents share drinking vessels
with their very young thildren. Brokeﬂsha also
reports that uncircumcised boys suffer contempt
and beating from circumcised students at SLakago
Secondary School.

Before his circumcision, the young boy's

role is not clearly defined as male or.feﬁgie,_x
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- suggest. He may huﬁt.with.ﬁow.;ﬁd arrow, a
quintessential“malé”activity, yet he m;y also grind
Eiiiﬁs such as millet, on a grinding stone. The
laépér activiéy is a major female pursuit, and taboo
for adult males. The yoﬁng boy before his circum-
cision participates extensively in his mother's
acﬁivities around the homesteaq) especially thﬂ he = \v>
is vefy young aﬁd not yet ready tb ;peréte on his
own away from the homestead. One informant
explained that aftgr his motheér's death he ground
grain and cooked for his younger sister'(a small
child) until his circumcision, since no woman was
available-for those duties. On several occasions
I saw young uncircumcised boys walking on the path
with their bows and arrows in hand while each
carried a.bagket over his head with a tump line --
a style o£ céfrying baskets associated almo;t
'exclﬁéively with womeﬁ. Furthermore, an uncircum-
.cised boy may carry an infant tied on his back with
a large cloth, in a magner identical to a woman's
style of transportipg‘children. _Boys weréffre—~
quentlyiseéh carrying children in this manner, but

" for a growh man to do so would be unthinkable.

Thus the uncircumcised boy's role is not purely
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male, for it encompasseé cefgéin'fémale activities

which he no longer carries ﬁut after his circumcision.
The sexual division of labor is clearly

delineated amoﬁg circumcised men and women and is

obéeryed rather closely. Circumcised males, on

occasion, do perform duties normally delégated to

the opposite sex. Brokensha repérté‘he knows one, N

.educated, circuméised young man who carried firewood

and water (normally female acti&ities) whén his

mother required assistance and he complained at

lendth about it (personal communication). A

teacher at Kanyuambora Secondary School informed &

me that his male studen;s (all circumcised)

» adamantly opposed a European teacher's request that
'

they carry water to clean the classroom, although

they did not :gsist the work of cleaning. They

‘insisted that carrying water is women's work, and

théy cépitulated only under duggss. Abrqggtions of

the ideal division of Labér b;‘sex among‘circumcised

adults appear to be uncommon and are considered

exceptional behavior.

Circumcision as the prerequisite to adult
responsibility for both males and females is

revealed in Mbeere conceptions of taboo. For-




‘example, various acts or states,ﬁéulturally defined
as unnatural, are collectively labelled‘taboo.

«

mhsif‘iHCLUde such phenomena as a child cutting its

3

uppef~teeth first, the deliberate breaking of a.
pot, incést, and‘several other acts. Incest, és a
taboovact, inEludes sexual relations bet@een people
of. the samé clan, which is a stricfly exogamoﬁs,,

. soclal unit in Mbeere. To overcome the heinougness
of thé act, a goat must be slaughtered and con-
sumed by clan members, and the guilty qOuple may be
criticised and severely beaten. Yet if.én uncircum-
cised boy is the male partner in such an act with
an uncircumcised girl, the participants would be
strongly reprimanded, but usually not beaten. The -
sexual act.between two unititiated people is not
defined asftabpo, requiring the sacrifice and con-
sumption of a goat "to wash the taboo" because the
partnérs were not initiated and thereforernot
completely subject to the full force of'cultural
norms. Similarly if two clanmates, one of whom is
a circumcised girl and the other an uncircumcised
‘boy, have sexual relations, the girl would recéive

the most moral opprobrium, for she is regarded as

an adult and expected to adhere tqqthe.norﬁg\bﬁ
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theAadult community. ‘tﬁ
Mbeere notions oﬁ~thé attainment of full
adult status for males and females at initiatiqn are
furthek reflecéed linguistically in the most common
terms for‘the various age grades, both mgle and

female. Kimbeere, like other Bantu langﬁages, is

characterized by a series of noun classes, one' of
: = SRS

which includes most nouns referring to persons,

e.g. mﬁndﬁ,-person; murata, friend; mﬁrutani,
teacher, etc. The characteristic feature of this

class is the mu- prefix and the formation of the

- plural by the substitution of the a- prefix, as in

andu, arata, and arutani, respectively. A very
young cHild of either sex, however,.is reéérred to
as kaana, pl. twana, a noun of the diminutive class,
which can incq;porate nouns of all other classes

in a diminutiQeisense. .A young boy is kavici,=+pl.
tivici, and a young girl karigd, pl. tdrigu, again
both -in the diminutive class. The next stage is

the grade of big uncircumcised person, kivieci, pl.

ivici (male) and kirigd, pl. irigd (female), and

these terms again fall outside of the mundu class.
With the attainment of circumcision and after the

healing procéss, the male and female initiates are

z
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~normally called mwanake, pl:”éaﬂgie, and mwWiritu,

pl. g;igg, respectivelyiu‘Mwanake may be translated
as gentleman or young man (formerly warrio;l,fanﬂf e
o
_mwl;?ﬁu as yoﬁng woman. Thus designations of age
for males and females beginning after circumcision
belong to the "person" class of nouns; désignations
for earlier stages‘belong to other noun classes;/ LD
which include inénimate and non—humgﬁ forms. The
point, then, is that the recognition‘of adult
statuses beginning after circumcision norﬁélly finds
expression in linguistic form and usage.-
Mbeere believe both boys and girls should
withstand the pain of circumcision witthout visible
fear or éuffering. At the male operations 1
witnessed and in the female operations my wife
witnessed,, the youths did not flinch, grimace, or

show other outward signs of pain. Just as a young

man must endure bravely the operation in the manner

- 'of a.warrior, a girl must be brave and fearless at

her circumcision as she is expected to be when she
bears a child. Thus, like her male counterpart,

the initiated girl is believed to have attained

-adult status in social and moral terms. Having

left childhood through circumcision, she sheuld



~100~

sé&er her social ties with unﬁéiatéa girls who are
considered childish.. It was believed that uncircum-
cigii‘zirls would never marry, as no one would choose
such aﬁ?unformed person as his wife, and that they
would nevef reproduce; in short, they could not
.enjoy the prerogatives of adult women.

Clitoridectomy for Mbeere is'jpstified,’liye *‘.vb
male circumcisioA; on both physical and moral
grounds. In Mbeere folk anatomy, notions cOncernin;“\\“*“““”'
the clitoris are more extensive than those about
the foreskin. Each set of ideas justifies
circumcision. Yet Mbeere say little more than that
the foreskin is unclean, and therefore must be
removed. They believe that the clitoris (kigura)
is not only unclean but also must be removed for a
woman to becomeﬂpregnant and to bear children. One
older informant.further stated that the clitoris -
must be-removed because ;Eqmay interfere with the
sexual act as it could be éushed into the'vagina,
thus causing pain and injury to the woman. This
idea is based on the belief that an uncircumcised
woman can develop an elongggéd clitoris. Moreover,

another older man cla®med that if an uncircumcised
Fad

woman is about to give birth, some Mbeere wofien will
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be affaid to help deliver the‘Babyifor fear the
clitoris will interfgre wiph‘the process. Ironically,
this latter Mbeere belief contrasts diametrically
with Eyropean medical recommendations that female
circumcision be curtailed as it may harm the sexual
organs énd endanger childbirth (Rosberg ana

*

" Nottingham 1966:112,114). Of course, beliefs . .S
- . / ~
rationalizing female circumcision have been eroded

in recent years as Protestants have undermined the
practice of clitoridectomy, so that people recognize
that uncircumcised girls marry, become pregnant,
and bear children. |

The difference in a girl's activities prior
to and after circumcision are not as striking as
in the case of a boy, who is socialized outside as
well as inside the homestead. A young girl is
even more influéhced by her mother, and she contjnues
toiact largely in the sphere of éhe homestead agd
cultivated fiéld. Exclusively male activities such
as hunting and all aspects of honey-gathering and
bee-keeping find their locus outside the homestead .
and cultivated fields, and neither the young girl

nor a circumcised woman may participate. I cannot

‘point to any purely male activities a girl enjoys



befére but refrains from aftéiﬁéfﬁéumcision.

But outside of the divis;onxofrlabor, her behavior
does cﬁange as her role vis. a vis certain categories
of k%pﬁmen becémesrmore formalized. As a child,

she could enjoy affectionate and open contact with

her father, but as a circumcised young woman she
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must virtuwally avoid her father and-his real and .; \vb

) - -~
classificatory brothers with whom the slightest

intimacy is strictly prohibited. Behavioral changes
ﬁy_boys and girls are expected following circumcision,
yet the changes may occur prior to the actual
operation as the youths mature.

The moral dimension of beliefs about female
circumcision is no less impbrtant.thaﬁbthe social
and physical aspects. Circumcision, it is believed,
is a precopdition for préper and sensible behaviér
in household d;ties and interpersonal relationships.
Excepéing Christians who reject female cirecumcision,
people consider an uncircumcised woman ugfit for
the responsibilities of adult life. Without
circumecision, informants'say;ﬁa—wdman will~not
experience the pain believed essential for trans-

férming a careless child into a responsible adult

and will not learn moral behavior from assogdiation
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With‘circumcised women. . Thereforﬁﬁshe will not
respectbothers and will otherwise remain essentially
immature. ‘

&\\\gi Although clitoridectomy has many opponents
amonéféhristians, they are not unanimous in their
opposition to clitoridectomy; thirty-six of the
eighty-six eésays from the students‘express‘some. ‘ Y

diéagreement with the operation, and among Cathofics

"the incidence of the operation is almost universal,

The essays from high school students include
four types of criticism of clitoridectomy.and
indicate how beliefs are changing. Mbst frequently
students ;bject to clitoridectomy as medically
unsafe. Eighteen of the thirty—six students
opposing the practice argue that the operation is
potentially harmful because it may complicate

childbirth. Méreover, they cite the loss of blood

and the possibility of death. Another line of

criticism expressed in fourteen essays attacks the

oéeration because it is opposed to Christian and
"modern" values. Some Anglicans I interviewed
about their uncircumcised daughters frequently
gifed religious and medical reasons for their

rejection of clitoridectomy. Male circumcision is

~
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defended on the grounds that jééﬁsgﬁimself was

- circumcised, while clitor;deétqmy is opposed because
ity has no Biblical foundation. Those citing
\Chrisgian principles as authority say that clitori-

dectomy is a "primitivé" custom, which should be

‘eliminated if XKenya is to progress. Here, I found

-

a cdnflation of notions about progreSS, education;; o
and Christianity; it is believed that'if
éhristianity.opposes a given practice like-clitori-
dectomy, then that practice would also be inimical
to progress and education. This association of
progress, education, and Christianity is doubtless
common in Africa where educatiop historically was
introduced by missionaries and accompanied by the
introduction of new material goods and medical
care, .

The last‘two criticisms of clitoridectomy
Qere voiced by only six students. Four find the
practice "useless", because its manifest purpose,
to physically confer on a girl the ability to
procreate, has been shown to‘be unnecessary,
evidenced by numbers §f uncircumcised girls who

have married and borne children. Traditional

ideas concerning the necessity of clitoridectemy



for child-bearing are thus regardedi@s

incompatible with scientifig knowledge. Finally,
fiv? young men oppose‘clitéfidectomy becagse it
depzzpégga woman of the capability of enjoying the.
Asexual.aét.' Their views on the matter were the
only oneé I heard concexning the funétion of the
;litoris in coitus. I doubt if it is . a commonly
held id;a. s B -

The stability in ideas and practice of male
circumcision is due largely to its acceptance by
all religious denominétions, medical authorities,
and the unavailability of empirical evidence
undermining peliefs.in its efficacy. Female
circumcision, on the other hand,Ais threatened
primarily by opposing ideas from Christianity and
Western medieal practice.

Finally,zbne Mbeere idea interprets both
male and female circumcision as a form of rebirth
as important, in the life cycle, as birth itself.
During the performance of each operation, the youth
is supported by an adult to whom he or she bears a
special relationship after the operation and
throughout life. For an initiated boy, his

supporter . (mutirani) stands in the relationship of
—_— . ST .
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father to him,.althouéh the sﬁﬁpéfygr is addressed

as aavai (ceremonialAsponspr)‘rather than as father.

For an initiated girl, her supporter assumes the

roleré;{mother énd is so addressed. Moreover, a

girl's supporter holds the girl, during the operation,

'in a poéition_resembling a mother's postugé at

childbirth; this posfure is explicitly likened byr - \J&
) i o .

Mbeere to a woman éiving birth.

. _ N
Changing age at circumcision

Mwanake signifies a circumcised ybung man
today as in the past, but it no longer dehétes
warrior status, and, since evidence indicates that
the age at circumcision has been reduced, it also
méyknot imply the full physical A;turity it once
did. 'The male youths I saw circumcised ceremonially
were below ghe age of fifteen when they were
circumcised, and informants agree this is now the
common age for circumcisionf Most young men over
fifteen said they were circumcised. A few young
men at Siakago Secondary School remain uncircumcised, “
" Brokensha informs me. All older male informants
agree, nonetheless, that the agé of male circumcision

has declined. ' They recall that most young men were
./\\
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circﬁmcised in thegf twénties’ tf?ﬁitionallylm
Elders say that in the past’ circumcision marked a
young man's entrance inté warrior service, which
d;;;3§§d great strength; they add that Mbeere Boys
today, at the age they are circuméised, have not
reachea matu;ity. -

When the British estéblished their adminis— . \/5
trétion in Mbeere and made go&ernmenzypolice
-available, cattle raidg,subsided; the necessity
for warriors was thus femoved. People explain that
the government subseguently required them. to lower
the age of male circumcision for taxation purpbses;
that is, taxes were levied against adult males.

'In Evurore Location, éne age-set, from the time of
World war I, is called Gatumo, literally small
sSpear. Thgg'name is said to comﬁemorate a harsh
government age;t who forced male youths to be

r

c%rcuméised at an earlier age than normal. 6ld men
agree that the early circumcision was performed to
confer adulthood in order to provide additional
workers and taxpayers for the govefnment.

Some documentary evidence, moreover, con-

firms that the imposition of colonial rule resulted

in a lower age for male circumcision. A file in
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the Kenya National Archives contains some corres-

pondence bezween governmeﬁt¢6fficials‘about inducing
vé{&g:f ethnic groups.to reduce the time';equired'

for tie full coﬁglemént of ceremonial activity

before,ana after ¢circumcision; moreover, the corres-

- pondenée suggests fhat the age at male ciécumciéion

be reduced so that a better labor.sﬁgply could be - \v>
_secured (Native Customs and Law, Circumcition File
1920:pC/CP. 7 1/2). Tﬁé government apparently
recognized the diffigulty of labor conscription
and>taxatidn_of malés not recognizea as adults by
the Mbeere and relatea peoples.

In addition to these extrinsic factors
affécting the age at circumcision, two rules which
Mbeere employ to determine when a child should be
circumcised‘mu§t be considered. First, a woman's
children should be circumcised in order of age,
eldest.to youngest. Secondly, a girl shduld be
circumcised prior to the ohset of her fi?stlmenses.
Abrogaton of these rules is considereditaboo.

Thus, in the case of a boy with a younger sister, ’
his age at cirCumci;ioﬁ is governed by the age at
which his younger sister Will begin to menstruate.

0ld women claim that the age at which menstfuation



begins has declined since‘earliéf“iﬂﬁthe century
"when they say the typical age.was sixteen to
eighteen, although it was conceivably even higher
owing‘gpfnutritiénal and health déficiencies. A
young educated woman of twenty states that girls
today begin menstruating at age fourteen to sixteen.
"Most girls being circumcised tbday"aré twelve to

’ -
thirteen. Therefofe, traditionally, a boy with a
y;unger sister might have been circumcised when hé
was in his early twenties so that his sister would
be circumcised both aftér him and before her first
nenstrual period; today such a boy might be cir-
cumcised by age fifteen. However, if the elder of
two children is a girl, the boy can remain uncir-
cumcised for a long period of time since his
circumcision.age is*not gaverned by the maturation
of a younéér si9£er.' Significantly, the Mbeere
) ﬁave no(periods lonéer than a season closed to
initiation, due pr@:gi%ﬁlly*to the rule that a
male must be'circumdiséd before his younger sister,

«

who must be circumcised prior to her first menses.
This rule could not easily be observed if time
periods in excess of a year were closed to

circumcision. . ST
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The ceremonial complex of circumcisidu

During the course of my fieldwork, my wife
and I\participated in five male and three female

circumcison ceremonies in Evurore and Mavuria
Ea

- Locations of Mbeere. Men and women freeiy attend

the celebration prior to any circumcision, yet men

and women are each excluded from viewing a circum-.

. —
Cision operation performed on a member of the

oppésite sex. Female and wale operations were
witnessed by my wife and me respectively. This
observation, participation in the preceding - .
festivities, and extensive interviews and the
secondary 'school essays provided much information

about the ceremony.

‘Obscenity and insulting jocularity dominate .

the singing demands of the wife-givers at a
circumcision. Morebver,“obscene and insulting
behavior, directed often at the initiate are sung

by local, non-related people attending the

celebration. Foxr the mother's agnates, or any other

individual or group, to sing such songs or utter
such expressions, on other occasions, would consti-

tute real abuse; I have explained that such ébuse

may create litigious conflict. Thus the circumcision
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celebration may be.c;nsidéred afi 6C§ﬁsion of licerse
‘and the suspension of normally accepted behavior.

" To a limiﬁed é#tént, it coﬁstitqtes a rite of
reversa?:in which women may behave as men (wearing
.men's hats, ‘carrying walking sticks) using obscenity
and perhéps drinking first) and challenée tﬁe
superior status of male Mbeere. Thée ceremonial is

a highly formalized activity, sanction;;g the
eépression and display of behavior which is pro-
scribed outside of the ceremonial setting.

" In this sectiog, I will analyze the.
ceremonial as it exists today and discuss the
sources and direction of change which have affected
it. 1In this analysis, I will focus on the circum-
Cision ceremonial as a means of achieving unity
despite structural conflict generated by individuals
acting in terms ;f legitimate but COntradictéry
vaiues iﬁ'the secular sphere. My purpose here ig
not to elucidate details of traditional circumciiéon,
for many symbols, symbolic acts, songs, and dances
have disappeared, and were not always recollected by.
the older informants who explained the process to me.

Rather, I will concentrate on unity through opposition

so deeply embedded in the structure of the ceremonial.
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a) oOpposition of the parent#l descent
groups of the initiate: a processual
view ’

The‘circumcision céﬁemonial is a general
feszzzggaof drinking, singing, and dancing
'(mwangithio), which the public celebrates throughout
the nighf befo;e the operation, continuing.until
.dawn, when the boy orvgirl is cut and -the celebration
ends; The most impb?tant participantgﬂzn the’ |
aétivities are the paren{s of the child and their
respective families and clan groups; I have indicated
that they are the focﬁé of much of the celebration's
songs, dances, and activities, which dramatize a
conflict between the respective agnates as well as
between men and women generally.‘

The social 6pposition between a man (and his
agnates) éndnfhe agnates of his wife is played out
as cergmbnial co;flict during the circumcision
festivities. The father of the child to be circum-
cised is politely deferential to the aggreésive
agnates of his wife, patiently bearing all their
insults. Yet he may be deliberately slow in meeting
their demands, thus increasing the drama and perhabs
occasioning a mock-kidnapping of the child by the

wife's group. —

~
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The highly dramatic agon beﬁyeen descent
-groups enacted at circumcision spem; from basic social
oppgsition and their iegitimaté rights in the womén
as a h&&d—ﬁéarer,and economic producer, and, by

-
‘extensién, in her children. Because years are usually
required to complete thg_payment_of bridewealth, it
vis rarely compieted when a man is ready to circum—' V;
cise his first child. The wife's agnafés thus do
not relinguish their intgfest in her, or he{ child,
since the bridewealth payments are uncompleted. At
the circumcision the wife's descent‘group expresses
their rights by asserting their recognized privilege
to determine if the child may be circumcised, and
threatening tkoithhold their bléssing of him or ﬁer
just before the operation. If the bridewealth has
been almost fully paid, the wife's family will still
assert its righté; but their demands will be greate¥
and will be more fully met, if only a relatively
-small amount of the bridewealth has been received.

The husband's indebtedness to wife-givers is
stressed, and most of their demands are made in the_
spirit of claiming credit on a debt so great thét it
can never be paid; That view ig aptly illustrated in

the following song text recorded in Mavuria Location
: ‘ -
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at a female circumcision célebration.# The group
of wife-givers sang:

. All: 1Ingieci, ingieci, Namu

\\N“m [father of the child]

ps If I knew, if I knew, Namu
ni Lthoni
that it is marriage

Ngebirira mwana gwa Kabiu
[legendary hero, rich in - . .
livestock] - Y
I would_have sent the child
to Kabiuls home
. -~ S : -
Nyaburirwe ng'ombe magana, ii,
So that I could get hundreds
of cows, ves,

o

Leader: Muongia Uyl wa Namu waumiria
ng 'ombe
Namu's wife has brought in cattle
na ng'ombe ciaku itiakagia mwaki
and your cattle cannot light a
fire

na mwari wakwa niwakagia
but my daughter can light one

‘This song claims Ehat although the wife of Namu has
}eft her natal home and cows have been paid for her,
the animals and the woman are not equivalent, for
animalé cahnot perform vital domestic duties such as
lighting a fire. The song also unfavorably compares
the wife-taker, Namu, to a more wealthy man, Kabiu,
who would have'paid more for the woman. The éong

illustrates how the wife-givers try to place wife-
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takefs in a defensive position. =~ &

The ceremonial_agonAat‘a circumcision
.eeremony is terminated at daﬁn following the actual
operation*and the wife's kinsmen return home. The
gon then moves out of his mother's house into his
own dwelling; I suggest this symbolically séVers the
link gf dependency between himself andiifs mother, ﬁ%
and her people. To be sure, throughout.his later /
life, the circumcised youth will maintain the greatest
affection toward his mother and her clanmates,
enjoying joking relations with her parents -and her
full andrglassificatory brothers (using a reciprocal
kin term with each of £hese categqries of kin), but
his relationship to them after circumcision places
him beyond their jural authority. He becomes firmly
part of his father's descent groﬁp and subject to
its authority whiie at the same time he can offsét
the highiy formalized behavior his father and
classificatory fathers must manifest before their
affines.

Girls do not necessafily move out of their
mothers houses after circumcis%on. Theirs is a

special status. They do not become -as solidly members

of the father's group as do their brothers, for-they
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will leévg home with Qérriage aﬁ&‘fhé&'do not

inherit from their father'é estate. If a girl remains

at home for a long time befére marriage, oxr returns

home hé&igg divorded, she is not assessed by her

father's group (these assessments are made for

mgeting céurt fgeé or school fees for clanmaées) as

is hér.mother;‘the létter can be assessed even if her ﬁ%
husband has not compieted payment for hé;.

After a first circumcision, the possibility
of divorce is small, for a woman is loathe to leave
her circumcised childreg. If she abandons her
children then, she effectively relinquishes her hopes
for security in old age, for the likelihood of
second marriage is minimal for a woman of that age.
In leaving a son, she parts with a person who can
provide a residence for her if she is not on best
terms with her hu;band; a son may also help provide
for a wid6wed mother. And in leaving a circumcised
daughter, a woman cuts herself out of a share of the
bridewealth for that girl. 1In censuses in four
parishes I found no instances of divorce among women .
with at ieast one circumciged child. Divorce does,
however, occur at earlier stages of a marriage.

Gluckman convincingly argues that in societies
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reseﬁbling the zulu, with its hbﬁséézﬁoperty

complex and the levirate, divofce is less frequent
'thaﬁ-in societies without thﬁse features (1950:
166—332725 And ceftaihly among the Mbeere the
house—properﬁy complex obtains, and marfiégeirbﬁ”
the whole, is more géable than among the matrilineal
' peoples of Cenﬁral Africa. Yet divorcéxgéburs in- -
Mbeere but is more pfobable at only cerﬁain pefiods.
Thﬁs if we con$ider marriage as process, rather than
as a synchronic structure of social refgtionships,
:then we~can designate points in time when the
marriage relationship is relatively fragile.

The period of fragility iq Mbeere marriage
occurs prior to the circumcision of the first born
child; the mos£ tenuous period is before any ‘or
much bridewealth is paid or any children have been
born. As brideweéiFh payments mount, the probability
of divorcé is further diminished, for a woman's
father and brothers are reluctant to return'thg
property, instead encouraging the woman to remain
with her husband. If a woman's father and brothers
consideredgher marriage unstable owing to her

returning home frequently, they might be reluctant

to accept'further bridewealth payment in order—tog




avoid the strain of returniﬁg it.;hdﬁzg a divorce
occur. Once children are bbgn,'a/man would not
éasily let his wife take them away, although she
' might succgeed in dSing.so if they are not circum-
'cised; this sfagéﬂghen further diminishes the
probability of divorce: '

' The circumcision of the firstbof3f§hild acts
as a kind of seal to fhe marriage, validéting the
transfer of rights to the woman as childbearexr from
her descent group to he{ husband's. The circum-

.

cised youth is visible proof of her having created
an individgal of impending adult status who has
lgyalties beyond her natal clan. At her husband's
death, 'for example, her circumcised son can act as
guardian of his younger siblings and his father's
estate, althouéh that fact does not preclude the
possibility that hié mother, if not beyond~child—
bearing, could be inherited by her husband's younger
brother. The estate is normally divided in toto
when all the sons have married.

"The importance of a firstborn child is
reflected in the tendency for his or her circumcision

to be the largest celebration; and the second largest-

is that of %he last born. People explain that the
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circumcisions of a-woman's éhildi;hm;gé parts of a
single whole. The first cirqumcision is very signi-
ficant, for it "opens the celebration" (kﬁvingara
mambura),Wbile theilast circumcision "closes the

celebration" (kuvinga mambura). Yet there is an

important continuity in all the ceremonies for one

woman's offspring. Throughout the circhmq}%ions of
. ; _ s

all a woman's childrén, when they are performed at
home, the basic pattern of ceremonial conflict and
temporary sﬁabilization_is recapitulated at .each
ceremony, although celebrations are smaller for
children not first-or last-born. The circumcisions
must then be considered as a process, unified for
all thé children of a mother, not for all the
children of a father. A man will go through as
many circumcisionwprocesses as he hag wives; the

circumcision of each wife's firstborn will be the
. '» X
first circumcision in a process for each wife.
Each celebration serves as a period of license and
release of tensions.

The unlikelihood of a firstborn being
circumcised away from home indicates the importance

of the circumcision of such a child. Subsequent

children may be circumcised away from home, the—

®
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first oné having repregented them! ”dﬁé man in a

neighborhood may sponsor a circumcision, and other

men can arrange for their'chiidren to be circum-

‘ cised‘at Eﬁe home éf thg,magﬂ;nitiating the '*

pfoceedinéé; "The hoéé Brews~bee£, having obtained

permission:from ;he chief for both the event’and

ghe brewing. Only the host‘s wife's fami¥¥7plays

a major role the night of the celebratio;i A man

doeé not, then, arrange to circumcise his child away

from home if the child'is a firstborn boy or girl.

To do so is known as “séealing the celebration".

A father "stealing the celebration" risks the great

anger of his wife's clan, who would believe themselves

Eheated out of the large outlays of beer they expect

at the circumcision of their woman's firstborn.
Tradit%onally, if one of the circumcisions

of a woman's child;en was not carried out according

;p custom.éll the circumcisions were considered

incomplete and imperfectly performed -- because each

circumcision was considered part of a group and seen

as a unity. Thus circumcision is part of a processual

set of events enacting the opposition and exchanges

in the secular sphere. A more or less complete

secular and ceremonial conciliation between thqﬁgffines
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is attained by the last circuhcisisﬁ‘égggthe
completion of the bridewealth. The wife's agnates
cah make no more demands éocially recognized as
iegitimatérafter thaé point, and divorce will be

virtually impossible.

b) Secular sources of conflict expressed
in the circumcision ceremonla%/_/ T "

To this point,.I have argued that the cir-
cumcision ceremoniél formally dramatizes the
conflict within the affinql relationship. The con-
flict centérs in a competition for resources in the
form of bridewealth making it difficult for wife-
takers to fulfill agnatic responsibilities at the
Asame time that they must meet their affinal respon-
sibilities. The relatively large bridewealth
demanded in Mbeere cgmpared to limited resources at
any moment presents wife-takers with the difficult
challenge of balancing this complex of demands;
whén resources are minimal,.the énsﬁing confliét is
;tructural, fgr individuals are torn between two
sets of demands. Although breaches of affinal
responsibility occurring through neglect or refusal
to pay bridewealth can give rise to litigatidn and

oath-taking, the essential principles underlying 7
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bridewealth and responsibility to affines can

never be the subject of a ledal proceeding; rather

it i$~szfaceremonial action to celebrate those

¥ . :
principles at the same time that it emphasizes the

con%licts'which they create. To illustrate with

concrete material the genesis of real conflicts be-~ .

. tween affines, I offer the following caég:%aterial

against which the dramatic agonistic enactment at .

initiation should be considered.

Case l

Andrew and_Mary had been married
about a year and a half., Both were
educated; he had reached Form II, and
she had completed Standard vII.

The bridewealth agreed upon by
Andrew's classificatory father (his
father was dead) and Mary's brother
(their father was dead) was 800/=,

a bicycle, one large honey container
filled with honey, three heifers, one
bull, five goats, two blankets, and
one bushel of sugar. Andrew's
classificatory father initially balked
at the inclusion of the bicycle and
claimed that Andrew could not afford

- the bicycle along with everything 2

else. Mary's brother said that he
might foregothe bicycle if Andrew
would agree.to the remainder and begin
making payment, so the bargain was
struck. e
By April of 1970, Andrew had
paid his affines part of the money,
two heifers, sugar, and blankets.
But he was under increasing pressure
for two reasons. First, he had a
cash income for work as my research
assistant, and his affines wanted to
take advantage of that situatiocn.
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Second, he was paying school fdbs
for his classificatory brothers and
was employing someone to look aftex
his gardens during the time that he
was working away from home. He said

iﬂt&&t he was very pressed to meet his

v%;@ous obligations; he .went so far
at times as to avoid Mary's brother
when he was seeking bridewealth.

A near-confrontation occurred
in Embu Town between Andrew &nd
Mary's brothexr. Andrew and Mary had
gone to town to sign up for the - %
national examinations to qualify £bt
further education. Mary's brother
was also in Embu looking for Andrew.
For a good part of the day, Andrew
hid from his brother-in-law, because
he knew that demands would be made
which he could not fulfill. Mary

was in a somewhat ambivalent position -

between her husband and her brother;
she -offered the latter no assistance
in finding Andrew, but neither did
she deny the legitimacy of her
brother's claim to further payment.

‘The confrontation was avoided when

Andrew boarded a bus heading out
of Embu.

In another context, Andrew was
in the position of wife-giver and
placed a young man in the same role
that he was playing vis a vis
Mary's brother. BaAndrew was seeking
800/= and livestock (forty goats
or the equivalent) for his full
sister educated through Standard VI.
Through his intermediary (his
classificatory father), Andrew had
received 200/= for his sister, but
he refused to permit he: to join her
suitor. Andrew believed that he
should receive more money, which he
needed for his own Bbridewealth,

.before he would allow the marriage.

The young man was willing to make

‘additional payments of livestock,
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but Andrew wanted cash insteadﬁ;
Andrew's local area had recently
experienced an outbreak of disease
among cattle and goats, so he
¢ Wished to delay receipt of any
x‘&ixestock until the disease passed.

a
A

Case 2 ’ Jonah asked seventy goats and
.1000/= for his daughter who was
educated through Standard 5. But
for the five years of his daughter's
marriage, he received very little of
the bridewealth. Jonah said that be- | : N

" cause his daughter was pleased with
her husband he made little effort to
press his claims at length. Recently,
the young woman returned to his home,
complaining that her husband had
mistreated her and had not provided
her with clothing. Jonah wished her
to remain at home because he considered
her husband, David, an irresponsible
rerson. After his wife's return to
Joshua's home, David injured his hand
in what Joshua described as a vehicle
accident. David claimed that Joshua's
‘son had beaten him because of the
marital dispute and Joshua's son was
arrested. He was later released
when David did not come to court cn
the day+appointed for the hearing.

In recounting the marital
history of his daughter, Joshua de-
fended the principle of bridewealth.
He noted that it was instrumental in
educating his children. His mis-
fortune in not receiving regular
payment from David lay in the latter's
poor character, according to Joshua.
David had initially eloped with
Joshua‘s daughter. When he eventually
came to see Joshua about bridewealth,
David was sent away with instructions
to send. his father after Joshua had
discussed the matter with his agnates.
But David's father would not enter
the negotiations. David came to see -



Case 3

Joshua but was informed that'ﬁ; must
return with his father. .Again the
latter refused. After persisting,
David was permitted to discuss the 7
bridewealth. Joshua said that David's
ather did not enter the negotiation
because he was not on good terms with
his son who was disobedient and
insolent. David's father was thus
punishing him by withholding assistance.

Robert frequently quarreled with
his wife, for he suspected her of /.
committing adultery. When theif(argu—
ments became intolerable, he sent her
home to her father. She returned there
along with their young child. Robert’'s
mother told him that he. had been foolish,
for he would be losing not only a wife
but a child. When he went to the home
of his father-in-law to see about
getting back his wife, ‘Robert was told
that he would have to pay thirty goats
to rejoin his wife, although he had
already paid twenty goats toward his,
bridewealth. Refusing to compromise,
Robert returned home; but he was
again chastised by his mother who
advised him to pay the extra goats in
order to get back his wife and child.
Robert*decided that life with the
woman would be intolerable, so he
returned to his father-in-law to
request his original twenty-goat pay-
ment. His father-in-law agreed, but
'he required that Robert swear an
oath that he would never poison his
former wife or otherwise bring her
harm through sorcery. But Robert
refused, claiming that his Christian
beliefs prevented him from swearing
the traditional oath with goat's
blood. Eventually they agreed that
Robert would take only fifteen goats
and leave five with the affines in
lieu of the oath.
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Jonathan set out for the home of

the young woman he wished to marry;

he was accompanied by his father and

a woman of their clan. His prospective

i\\;ffines resided near the Divisional

Meadquartets and the catholic Church

where Jonathan wished to be married.
On previous visits with his father,
they had been informed of the bride-.
wealth, but Jonathan had paid nothing
to date.. On this occasion, he brought
along gifts of blankets for the. girl's
rarents, although he did not present
his gifts immediately on arrival.
Jonathan and his kinsmen arrived
at night and were met by a very angry_
father -- angry because he had not
received bridewealth and people were

" coming for his daughter. Refusing to

permit them in the house, the girl's
father summoned his agnates for
support. Throughout the night, dis-
cussions took place; the father of
the girl became .very insulting,
accusing the visitors of pride,

. especially after they refused to eat

the sorghum porridge that was offered.
The father of the girl said they were
too proud to eat, yet they had come
without bridewealth to fetch his
daughtér for a wedding. The young
man and his father tried to negotiate
for the young woman, but her father -
remained adamant until morning when
he was presented with the blankets;
the young man also broke into tears..
The "father of the girl agreed that
she could leave for the wedding with
the agreement that bridewealth would
be paid. But later in the Church,
when the priest asked if anyone ob-
jected to the wedding, the bride's
father stood up and said he objected.
He explained that he had received no
part of the bridewealth and the
whele wedding stopped. The princi-
pals went outside and, with the..aid .




. Cae g
of the priest, the conflict sgbsided
and the ceremony resumed. After the
marriage ceremony, the girl's father
and his agnates hurled insults and
demanded that the yeung man rent a
&\“uapicle so they could be driven home.
He - met this request with money
borrowed from friends in attendance.
His affines also complained bitterly
about the guality of the food the
groom's kinsmen had brought to the
Church. . _ S _7
The' preceding cases illustrate -the points
of potential schism in the affinal relationship as
controversies over bridewealth develop. A man may
be unable to balance agﬂatic responsibilities and
personal aspirations on the one hand, against
affinal responsibility on the other, as in case 1.
Yet the complex of affinal obligations finds social
support because each man is at once a membexr of
wife-giving and wife-taking groups. As Andrew was
-
coping with his own bridewealth obligations as a
wife—taker; he was making demands befitting a wife-
giver during his sister's betrothal.
Other conflicts, with a slightly different
focus, are revealed in Cases 2-4. A father may be
torn between his strong desire for bridewealth and

an equally strong wish that his daughter not be

mistreated by her husband. He may urge the termi-
. S
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nation of the marriage as Joshua did in Case 2,

simultaneously incurring for himself the obligation

3

to repay\agi bfidewealth. Otherwise he may try to
keep the‘maf;iage infact and collecf additional
bridewealth.. This latter ploy was taken,in'Casg 3;
as Robert's father;in—law tried unsuccessfully to
usevhis daughter's retqrn home as a preteébffor
getting bridewealth payment. Robert refused énd

the ma;fiage was dissolved. 1In Case 4, the youﬁg
man was torn between his desire to marry and his
lack of resources; even for a modest initial ﬁa&mént
of bridewealth; only through cajoling and promises
_could h? and his kinsmen succeed in carrying out

the marriage ceremony.

- ¢) One Mbeere circumcision: an
* " illustration

I sh;ll now describe a male circumcision T
attended, to demonstrate a number of points made in
preceding sections.2 The child to be circumcised,
Robert, was twelve years old and the secénd child
and first son of Richard, of Munyi clan, and his
wife Janet, of Mbiti clan. Janet was born in the
same Location KMavuria) &s Richard, but in a different

T
neighborhood some six miles away. :



Richard, although an Anglican, chose to

have his son circumcised in a. . homé celebration rather

than ih‘EEi hospital, in order not to offend his

D'}
’

wife's grolp. Had he not held a.celebration, he
would have incurred additions {one male and one

female goat) to his bridewealth, in lieu of a

celebration. At the time of his celebraq}ox, Richard

owed his wife's descent group two cows in bride-
wealth out of a total obligation of 800/=, seven
cows, and seven bulls. Previous to the celebration,
Richard presented beer to his wife's descent.éroup
to secure permission for the celebration and
operation. These obligations illustrate how cir-
cumcisién celebrations are, with bridewealth, part
of a general process of exchange between affinal
groups. "

At about ten in the evening, people of
Janet's‘clan, Mbiti, began assembling at Richard's
homesteadf The people included Janet's real énd
classificatory brothers and their wives, as.Well
as the leader of the group, James, Janet's
classificatory father. Her regl father, David,
although he (with his sons) accepts bridewealth for

Janet, refused to attend the circumcision- .
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celebration, professing Christianity (C. M. s.

Anglican) énd opposition- to beér—drinking. James

is not Christian, and some other members of.

e

+

Mbiti clanfin attendance ,are only nomiﬁal Christians.
once in‘tbe,hoﬁestead.area, Janet's clanmates began
singing and dancing, demanding hospitality in the .
fofﬁ of beer. They sang that the boy Qaéﬁp;%ng
held prisoner and that the clan of his mother was
going to free him. They took the boy into the
center of their group and.sang of their power to
prevent the circum;ision and to keep the boy if
they w;re not satisfied. Song leaaérs were usually
women.

éhortly after their capture of his son,
Richard led his wife's kinsmen to a small hut
where they seated thgmselves on logs, stools, or
directly on the dirt floor. Prior to their:
arrival, they had been drinking beer, although they
demanded beer from the host. Men seated themgelves'
on the right, separate from their wives and sisters
on the left. Richard then asked people not of
Mbiti c;an (or guests of Mbiti such as the
anthropologist and his wife) to leave the hut.

According to Mbiti people in the hut, a member of
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: e
Mbiti stood outside the hut making sure that
uninvited people did not énter‘fhe'hﬁt to obtain

free beér\\hft all circumcision celebrations I

R 3

attended, tﬁé hqst's majof initial-concern was
delineating a physiéal épace for his wife's group.
His efforts to provide them great hospitalit¥ -~
could then be more easily accomplished. ﬁniny;yéQMM 
outsiders attempting to join the wife-givers are
troublesome to both the host and the wife-giviné
group, but no notion of ritual pollution is
expressed. The physical exclusion of outsiders
from the space assigned to wife-givers seems to
function simply as a way of defining social
boundarie;.

While seated in the hut, the people of
Mbiti clan kept the tnitiate, Robert, in their

.

custody. Ricbard later came to the hut and
deferentially asked for his son's return,
promising the desired beer if the boy were released.
Robert was then handed over to his father, only
with repeated promiseglﬁhatngeer would be forth-
coming.

For the next hour, the people of Mbiti

clan awaited the beer they had demanded, .spending:
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the time singing various songs of insulfsdirected
at Munyi clan. The following tékt,.for example,
shows ho%\;asy récognize ambivalence *in the dual
affiliation of Janet to Mbiti, where she is por-
trayed as worthy of greetings, ana to Munyi,
where she threatens Mbiti people with the meat -

of an infected cow. X e

Leader: luuuil, mika wa Njeru,
ngeithi mirongo ina
Oh, woman of Njeru clan,
forty greetings

ngiica kwambiriria.
Narekia kwa Njeru
before I begin.

I convey to Njeru clan

ngeithi mirongo ina.
forty greetings.

All: 1i, ino ya mika wa
Njue iranumirie
Yes, this woman of Njue
clan gdve me meat from

‘ng'ombe ya thita itari
nthime

a cow with anthrax which
did not have an examination

Nigirirle Nyaga atike athime.
Let me send for Nyaga so
that he can come and examine
it.

In Mbeere songs are highly metaphorical formal

devices for praise or criiicism; identities or
- * . TN ~
traits are often referred to indirectly t6 buffer

o

3
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the impact of Ccriticism or to generallze meanings

as do proverhs (nthlmo) the Mbeere 1dent1fy
metaphors in songs with proverbs Thus in Mbeere
most cla;:\ETa known by an alternate, infrequently—
used name called _JEH calf Mbiti has Njeru, and
Munyi has Njue, as their njadq.
’ Metaphors, ellipsis, and indirect reJQPEnce
' arevused ia many songs not only at c1rcumc1510n
since blatant nonformal Criticism Yesults in the
isubject brlnglng charges of abuse against the
critic; these charges may initiate g moot pro-
ceeding which would require the critic to take a
ritual oath hegating past anpg future Physical
abuse and Sorcery. Actual cases about verbal
abuse are not uncommon in: court Yecords." Songs,
however, bermit criticism in varying degrees of
intensity; and, at a cireumcision even abuse ang
obscenlty may be ‘presented because of license on
that occaSLon. N

'In another song verse, Mbitji beople
aggrandize themselyes and threaten the wife-takers

by likening themselves toc a 1ljop which has lost its

cub and become ferocious.
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"Leader:

Leader:

CAll:

Leader:

All:

Leader:

All:.

Leader:

All.

: ,,A,.;
Andld a kwa mucii wa Njue,
mukwxgua

People at. this home of Njue

clan, have you heard

Kwamata, kwamata mwana wa
ngatunyi -

-You have caught the child

of a lion
Twaca tukurumwa
We come and we are insulted :7

. ' e
Kwamata’, kwamata mwana wa

. ngatunyi

You have caught the Chlld

‘of a lion

Twaca kuona Unene, mukuona
We come to see big things,
have you seen

Kwamata, kwamata mwana wa
ngatunyi

" You have caught the child

of .a lion

Twaca kwa andu a Njue,
mukuona

We come to the people of
Njue clan, have you seen

Kwamata, kwamata mwana wa
ngatunyi )
You have caught the Chlld
of a lion

Kwaria ti guteta, mukuona
To speak is not to complain,
have ‘you seen

Rwamata, kwamata mwana wa
ngatunyi
You hawve caught the child

of a lion

The Mbiti people in this song also claim that they
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were 1nsulted a typlcal ploy I observed at other
/

celebrations where the wife~givers try to force

the wifé<€32?rs'into a defensive role. I was unable .

v

to get an iAterpretation for the last line, but it
may be a means of mitigéting any possible serious

offense Munyi clan people might take to the song.

S

Another song sung before R;cﬁard ége-
sented beer to the Mbiti clan boasts about the
. amount of beer Mbiti peoplé will drink,” and
threatens to seize the girl of Mbiti (Janeff if
the beerris not forthcoming.

Leader: MUCll kwa andu a Njue,
nlnyua mbuva weyo nene
At the home of Njue people,
1'll drink a very big gourd
of beer

All: Nyunyaga na kiama
I drink with magic

Leader: Mbarie nginya kira, n{nyua
. mbuva weyo nene
" I'll speak until I stop,
I'll drink a very big
gourd of beer )

All: Nyum@ga na kiama
I drink with magic
Leader: - Nayatura ninthii na cianjeru
If I fail to get the big -
gourd, I'll go with Cianjeru
(the girl of Njeru clan)

All: Thica irume rienyu :
Have sexual relations with ...

-135-
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your husband '”
Leader: Mbititwe kigura ninyua -
mbuva weyo nene
' I have been called clitoris,
&““m“ and I'll drink the biggest
.~. gourd of beer

All: Nyunyaga na kiama
I drink with magic
. Leader: Nimanthiria nthoni ninyua i
: mbiva weyo nene , ;/;7
They have ended my shyness,
and I'll drink the biggest
gourd of beer
All: Nyuhyaga na k{ama- )
I drink with magic

Leader: Na yatura ninthii na Cianjeru
And if it fails, I'll go with
Cianjeru
All: Thica irume rienyu .
Have sexual relations with
your husband
Besides containing threats to seize Cianjeru if the
demand for the largest gourd is not heeded, Mbiti

people also boast of drinking with magic. Here

they emphasize that they are protected against

possible poisoning by virtue of their possession Sy -

of magic.

The leader claims in oneistanza of this
song to have been called clitoris, which is a very
grave insult toward a man or a woman.- I am sure

no such insult was made toward Mbiti people, but 7
e I
ﬁ/
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the claim presents a further basis for demanding

. compensation. Uttering words like "clitoris", or
saying *have sexual relations", is considered obscene.
One never hééfs such explicit sexual references in
o:ainary speech between mén and women. To "order"
somecne to héve sexual relation§J/E§”considered
very'abusive in ofdinary discourse, yet igjﬁbcepted
as part of_the circumcision celebration. The
-'ééneral licentiousness permitted at suéﬁ cele-
bra;ions in Mbeere stands in direct opposition to
the expected behavior outside of the ceremoniai-
setting. 1In this song, the leader says that
.shyness (nthoni), or customary affinal reserve,

has been énded, and indeed it is suspended at the
delebration.

In anothet bqld song, the singers of Mbiti
clan, mainly women, sing of the two clans,
chara?terizing each clan in term; of male and
female sexual functions; in this case the fgmale
reference stands for the wife-givers, the male for
the husband and his group. . :

~ o~

Leader: Iuuu, nyumite Embu kwa
Runyenje
Oh, I come from Runyenjes in
Embu
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T 77 all: Repetition ' *

#Leader: GuUka kwa anda a Njue ni
*“f’// i Here at the home of Njue
. people is

”
"

All: Gwitﬁrﬁra utoko gw{tarﬁra
Semen pouring forth

Leader: Nakuo kwa andd a Njeru ni
~And at the home of Njeru
‘people there is

\

All: Kwaragania mbini kwaragania
’ A vagina spread out

Also notable innéhis song, beyond its sexual
references, is another straﬂggy for ;eeking bee;i
The singers claim they have travellea‘there from
Runyenjes, a distance far beybnd where they did,
in fact, set out from; this fictitious.journey
is presented in order to emphasize their need fof
hospitality.

The Mbiti people then stopped their songs
temporarily to.begin drinking millet beer from
a sméll gourd which had been brought in by a
representative of Richard. For a long time, they
refused to drink from such a small gourd, demanding
a larger one. Once a larger one was known to be
on its way, they began drinking from the smaller
gourd. But the men immediately complained that

‘the beer had been diluted, and angrily spiiiéd
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some of it out on the dirt floor. A mantbf Munyi
clan heard the complaints:that thé géurd was too
small and. at the contents had been diluted.

‘ .
Richard came ‘in and the Mbiti people complained
bitterly to him, directly, not in song. As
"punishment" for serVing them such beer, thgy E?rced
. him'té drink some. Since I did not observe sﬁéh
behavior at other initiations, I am uﬁable to say
definitively if complaining outside of the contexé
of. songs.is typical. But it is significant'thaf
on this occasion Richard's interaction concerniﬂg
the beer wés solely with men of Mbiti. fhe women
of Mbiti did not issue verbal complaints about the
beer nor_did they enter negotiations with Richard
for another large calabash of good beer.

This exampfé confirms two arguments made
in this study. First, real interpersonal conflict
lies just‘below the ceremonial facadé and little_
effort is made to conéeal it. Second, women's
opposition to men (in this last case to Richard
and his clanmates) occurs only through highly
structured.formaiized media such as songs, dances,

and ceremonial action.

Following another rather long period of



) ' .
singing, a large gourd of beer was brought in the

hut for the Mbiti people. Still unsatisfied, the
people almagt immediately demanded a "brother" for"”?
the large calabash on the floor before them. This
request was unanswered for.é considerable time,

so aﬁter severai minutes of singing, they reconciled
.themselves to drinking from the large gourd..__,.r>
First men were served, then women. The men spit

out their portions veheﬁently and again angrily
declared it had been diluted.. Several other people
made an effort to drink some of the beer but coula.
not continue. At this time, I was uncertain if

what I was seeing was part of the drama oxr if the
beer had in facﬁ been diluted. Later, several

young men of Mbiti did insist that the beer was
really dilute. Rich%rdwhiméelf, some days later,
pleaded ignorancg, having purchased the beer at a
local par rather than brewing it himself.

No complaints were made concerning the
source of the beer, although at other'circumcisions
I saw_beervbrewed at home, and the proceeding was
supervised by the father of the child. I saw beer
brewéd by both men and women (jointly and indépend—

ently), in Mbeere, and Kenyatta reports thaté~
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brewing in Kikuyu is a joint maie/female'éctivity
(1938:54). Lindblom states that.among the Kamba,
women a;e” ot permitteq to make beer (1920:519).

| Richaf& was again called, into the hut to
answer complaints about the‘beer in the large
calabash and was again "punished" by being made to
drink é fuil half-calabash (about five cupsidpf
beer. To the great amusement and gratification of
the assembled people, Richard was unable to drink
the beer. They then demanded another -calabash
which had nét been diluted énd apparently Richara.
was able to satisfy them at this time.

By about three in the morning, -much of the
singing and dancing had ended and people were
leaving to go to sleep, or lying down on the ground
to rest. *

Just at dawn, the singing and dancing
resumed as the Mbiti people reassembled. A newly
presented calabash of beer was given to“£he }eqpie
of that claniby Richard; the beer was for blessing
the initiate, although I did-not see the blessing
take place.

The assembled people then began singing

that dawn had broken and that it was time for the



father to bless the child:
Leader: Baba, iiﬁﬁﬁ
Father, oh,
All: ™giuuu
Oh
Leader: Gﬁgikia
Dawn has broken
All: Tharima mwana arue Y
Bless the child so that o

he may be circumcised
This soﬁg continued at length as various people .
were called toc bless the child. They included,
besides the father : mother (gzanza), mother's
brother(s) (mama), grandfdther (umau), and grand-
mother (cucu). The grandparents, both matrilateral
and patrilateral, can bless the child; bﬁt in this
instance Richard's father was not present, so it
was Janet's classificatory father and his wife
who were referred to. ’

As the previous song was being sung, I
went to see the youth; he had already been taken
from his sleeping quarters and was lying nude on
the ground with limbs extended. Two young men
pe;iodically doused h;m with cold water from a
half-calabash, applying the water with a sorghum

bundle which functioned as a brush. Mbeere say
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the procedure makes the boy as cgld as pdééible
in ordér to nimb the pain. The early morning chill
in the cols‘season of August combined with the

douéing causes’; youth to shiver noticeably. Girls

may be taken to a river to bathe in cold water,

but dre-usually not chilled as much as are boys,

7

by proibnged dousing. ) . l/

"To taunt the boy and portray the circumcision 1
as an ordeal, the following song was sung at this
circumcision. I heard it sung at all the male
circumcisions and some female circumcisions I
attended:

Leader: Nyamﬁ ngar{
The animal, the leopard

All: ni njdru ma
is very bad

Leader: Ngari,” ngari
The leopard, the leopard

All: ni njﬁru ma.
is very bad.

Leader: Nikunya mwana
He scratches the child

All: na rﬁgunyﬁ igacoka kuthii
na nijira.
with his claw and then will
go along the path.

Leader: Korua ni nii ngiikarua
ngatya miti ngakurura »
+If T were to be circumcised, -

R4
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‘'what was transpiring. - The men were very annoyed

P

. - b
I would climb a tree and °
scream.

All: Ngari, ngari ni njﬁru ma.

&\\““The leopard is very bad.

Thé song continued, repeated many times. The
leopard is the meéaphor for the circumciser, and
it is believed that by trying.to frighten the
child, the.éingers will enhance his courageL/Jghe
song is sung not only by the mother's group but
also by people from the child's own clan and from’
the neighborﬁood. .
While the boy shivered from the cold ..
water and early morning chill, his father and
agnates, a; well aé men of his mother's clan,
began to aésemble around him after dawn. Shortly
after they surrounded the boy, the circumciser
entered the homestéad, running toward the assembled
men. He had just completed an operation at a
neighboring'hoﬁéstead. As the circumciser entered
the circle, the boy was raised tora sittihg
position, and the circle grew tighter around him.

Although women and uncircumcised boys are strictly

L%
v

forbidden from observing a male circumcision,

several women ran around the circle trying to see

o~

-l44-



-145-

. B i

.andi go ﬁ;gvent the woﬁen from obse;ving,.held a
blanket around the periphery of the circle.
Nonetheleésx\if the operation proceded, the
women.continugg tqlrun arouﬁd the circle

screaming, waving branches, and banging on metal

pots to taunt the boy. As the operation pro-
. K \,

. : J
-ceded, the men present, including those not .~

Christians, repeatedly sang in Swahili a. very
solemn song; informants explain this song was
introduced in Mbeere from Kikuyuland some time in :
the 1930's:

Moyo wangu, moyo wangu.
My soul, my soul,
Nataka tahiri kama Jesu.
I want to be circumcised

like Jesus.

Moyo wangu, moyo wangu
My soul, -my soul.

This song is regularly sung at male circumcision
operations put no similar song is sung at female
operationé. As the boy stood up smiling, he was
led away, covered with a blanket, to a hut where
he would bg secluded during the healing periodf
After a'girlhis'circumcised, women cheer her

braverxy and give her gifts after she enters the

hut. Neither of these latter activities occurred
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at male circumcisions I attended. Soon after the

boy went into seclusion, the celebration ended as ° -
everyone b n to disperse toward their homes.
- "% ;

‘The Qé?ious initiation songs, playing as
they do on themés of ambivalence, alleged abuse
andkneea for recompeﬁse, affinal responsibility,

-mock threat; and sexuality, formally emphasizg
collective valges andhgttituAes concerning those
themes. .That an agdn'intrddgs itself in no way
diminishes the fact that key social relationships,'
defined by both fissive and integrative features,

are thus part of a larger unity. Even songs whose
2 "\ )
tenor is not conciliatory stress values on which

the community agrees. Lomax makes 4 similar point
in a cross-cultural analysis of folk songs:

We know that both dance and song
occur most frequently in ritual
situations -~ during religious
ceremonies and community festivals
of birth, maturation, courtship,
marriage, harvest, death,-and the
like. In song one tends to find
cultural features upon which there -
is maximal community consensus,
since these are the utterances
which everyone present is willing
to voice or heed collectively
(1968:224).
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d) Men vs. women

The particular circumcision celebration I
described %aahwgplcal of those I attended. oOther
celebrations, where the child to be circumcised was
the firstborn, were larger, but they produced the-
same kinds of behavior between the descent groups
-of the mother and father of the lnltlate. Not’
only division by clan, but also division by sex
occurs. This latter‘division is most markea at
the time of circumcision’itse;f, when women chase
men away from their circle if the initiate is a
girl, and vice versa as in the male ceremony.
Such efforts by men and women are part of the
ceremonial agon. Althoughdefforts are made by
men and women to view the operation by pressing
into the circle, woéen appear to make a greater
more aggressive»efforh at male circumcisions than
do men at female operations. In both male and
female circumcisions, men and women insult each
other in the songs, and the women sing insulting
songs about the initiate. Throughout the night,

. the use of normally proscribed words is common.
Women take a leading role in the singing

- ST
and dancing. Such assertiveness on the part” of



‘Mbeere, as in other parts of East Africa, 'is very

E i : &
T
. 7 L
women in<the presence of men is uncommon in other
contexts, except in a setting of formal interaction
between 3?E@gg}vers and wife-takers.
P T .
’ Similar(Q; the singing includes the use of
words not normally considered in good taste and .
the dancing includes explicit movement of the
hips, symbolic of the sexual act. To call sbme of
these words and actions obscene perhaps risks an .

accusation of “ethnocentric bias. In Kimbeere,

there is no separate lexipoﬁ of "dirty" words as

‘opposed to clinical or euphemistic terms, a

diVision which we find in English. Rathe;, social
context determines the appropriateness'of all those
words referring to sex. I never heard them used,
in daily life, in the presence of both men and
: -

women, or, especially ‘before children; to do so
would be to utter obscenity or breach the
boundaries of proper behavior. Yet such words
are permitted at circumcisions in the éresenqe‘q§=
ndt only men and women, but.also young gnd ol&._

I suggestAthat the important role assumed

by women in this sanctioneéd licentiousness provides

for them a. psychological release. Their status in

~

TN
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low. Women mer from control 5y their. brothers

an& fathers‘tp that of their.husbéhds; the rules

of éocial g?@an%zaﬁionJ-which I have disqussed,

give them litfi; jural authority. TheAroutine

of life deméndstf;om them néarly unremitting hard:

work, Wﬁich some mén .can escape. - At the circum-

Cision‘celebrétion, female:aggressivenéss, sefual

flaunting, and verbql abuse is sanctioned, and

their fruétraﬁions afe doubtless provided an out-

let. |
The opposition of male and female principles

is expressed in diverse ways at the circumcision.

In many songs, for some of which I have.here given

texts, women brag about their sexual organs. -

Frequently they speak of the vagina and penis as

synecdoches for the ;otﬁer and father of the

initiate, and in. many the vagina is glorified.

Seatiné arrangéments similarly express the

separation and opposition of males and females,

for~di$tinct groups based on .sex nearly alwaYs

emeréé. The culmination of this separation occurs

at the operation, when one side aggressively

excludes the other.

Much time at the celebrations is spéﬁE
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in dancing, which also reveals sexual opposition
and unity. The dances take place oﬁﬁsiae, within &
or near the éBUQEPold compound of the host. Two
types of'dancinéi'one traditional and the other a
recent innovation, are niost commonly performed.
Both married and single'men and women participate;
moreover a married couple does not dance togethdr.
\Popular notions that adultery océurs at a circum-
cision underscores the'interpretation of this
event as a period of license; adg&tery, althoug@
not a grave offense, is punishable by a fine of
livestock against the male offender. I am uncertain
whether adultgry committed at a{gircumcision
ceremonial is punishable.

One of the oldexr dances, thé Imware dance,
has been performed at ;iréumcisions for as long as
my eldest informants in Evurore and Mavuria can
remember. . This dance begins when a circle is
formed by men and women. A group of men cluster
at one point in the circle, beating sticks in a
special rhythm. To this beat, a few men enter the
open circle formed by the onlookers. With various

thrusts of his pelvis, moving quickly about with

a sort of running-hop, a man tries to attract-a
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woman frpm Ehe beriphery. A woman ss attraéted
will enter the circle to dance with the man she ’
chooses. Thg\qgiple; without holding each other,
-move rapidly toégthe: around the inside of the
circle in the Imware step. While they dance, the
man attempts to get in front of the woman‘and face
her, to £hrust his pelvis at her. This confron<
tation ends the sequence. The woman, for her
part, has made repeated attempts to keep her back

or side to the man, and avoid facing him. She

may or may not yield to him before returning to

, T~

her place,‘gz the edge of the circle. This
éequence of actions seems symbolic of céurtship
or sexual relations; at the least, the dance is
a fairly explicit representation of opposition
and conciliation betwéen men and women.

In another dance, Ngongore, which T
observed only in Mavuria (it was said toqpave
originated in Ukambani and to have entered Mbeere
only recently) a similar ‘encounter between a
male and female paréner occurs. Again, starting
from a large circle, several men enter the circle

and begin rapidly shaking their pelvises. The

rhythm for this dance is faster, and provided.-by
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men shaking cans filled with pebbles. The men in

iy, R K . '
the circle &re jéined by women, as partners, if they

. attract them?‘\k&}e the men and women who dance

Imware, the parfiéipants in Ngongore may be married
or unmarried. The women perform the same movement
as the meﬁ, when they jbin a partner; but they dance
with their backs or sides to their partners, try¥ing
to avoid facingréhem directly. For Ngongore,
women tie shawls around their hips to accentuate
the movement. The dance sequence concludes for a
pair when the man succeeds in facing the woman,
eithef through her yielding voluntarily, or through
her exhaustion.

Young men and women dance in another way,
reflecting.their experiences in Nairobi, school,
or from listening to*égpular music. Yet the
format of their dancing is not entirely dissimilar
from the traditional dances. To the accompaniment
of guitars, the young men form a big circle and
move around very slowly, in a kind of shuffle.
The guitér music is that of Kikuyu or Swahili songs
heard on the radio or in townsfv Occasionally,

someone may bring a portable battery-powered

phohograph to provide the music. Young women -on
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the outside of the circle may join the men of
their choice. "The partners dance in a European
fashion. WRen the song is completed, the girl

* ) .
retires and the“young man remains within the circle

of men, ready for the next song. The men continue

danéing in a circle, each one hoping to attract
a partner, in a manner not unlike the opening gﬁ

Imware and Ngongore.

«

In all of these dances the men and women
segregate themselves by sex; they join together
if a man attracts a woman as a dancing partner.'
In all three dances the men try to attract women
and maintain the continuity of the action, while
theAwomen dance with them ?nly'periodically.

Imware and Ngongore invol¥e the added element of

~explicit hip movement’, a, sexual allusion not

lost on anyone. These two dances are aiso
structured in a felationship of sexual opposition
yielding to a conciliation. The latéer dances are‘
performed only at circumcisions, and are, like
many of the songs, part of thé general air of
release; both forms focus on relations between

sexes.
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Summary and conclusions *

Institutional sources of social and

cultural chg:z:;include schools, churches, and

employment opportunities in towns; all have pro-

foundly affected tHe circumcision process in
Mbeere. . Female circumcision is declining, and
incfeaSingly male circumcisions are'perfofﬁeaA}n
the hosp%tal rather than a% home. In some cir-
cumcisiqns performed- at home, attendance is
becoming smaller, and the celgbratioh-may be very:
abbreviated. Feméle circumcision was one of the
first targets of the early Protestant missionaries.
I have mentioned their campaign in Kikuyuland,
Which spurred much of the early Kikuyu political
activity. Of course missionary influence was

much less, énd came iatgr in Mbeere, but the
Anglicans of the Church Missionary Society con-
demnéd the pracﬁice éompletely. Some Africans of
that denomination gradually came to'the same
viewpoint, and female circumcision has declined
émong Anglicans in Mbeere, since the 1950's.

The Catholic missionaries, on the other h;nd, who

may persdnally deplore female circumcision, have

been very tolerant of this practice in their role T
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as churchmen. Thus most Catholics in Mbeere still

practice female circumcision. Male circumcision is

countenancéﬂmax§thé various Christian denominations.
. e o .

Since the Anglicans, unlike the catholics, decry

the drinking of beer, this effectively inhibits

many traditional celebrations and ceremonies among

-them, including male circumcisions performed .#h the

traditional setting. Of course licentious songs

and suggestive dances characteristic of'circumcisién
ceremonies afe éisé unacceptable to the Church.

As a result, many families, particularly Angliéans}
have abbreviated home ceremonies, eliminating the

all-night celebration, performing only the operation,

to which the wife's family is invited; or they send

sons to the hospital in increasing numbers.
Catholics, in contr;;t;utend to continue to circum-
cise both boys and girls at home with a ceélebration
including drinking, singing, and dancing. Both
Catholics and Protestants distinguish themselves
from each other not only in their differing
5ttituae§ and practices regarding female circum-
cision but also in the more liberal secular aﬁd
ceremonial use of beer by Catholics.

T
The element- of bridewealth, an important ~
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factor in the circumcision complex, is still of

great importance in Mbeere. Christians and non-
Christians aljke defend the institution because,
as théy s;e it, i€ materiaily,riather than only
symbolically, compensates a father for the expense
. ‘ )

of feeding, clothing, and sometimes educating a
daughéer; Certainly, an educated girl, becaused(
more has been invested in her, will bring a larger

bridewealth. Moreover, the amount asked for bride-
weaith is now greater than in the past. 1Its )
exténded payment‘over years can result in many
possibilities for disag ent aqd.litigation

between affines just as it can solidify the affinal
relationship when consensus about payment is reached.
Both confliéf and unity thus characterize the Q.
affinal relationship. * The celebration of the
complementafy nature of affinity provides much of

the focus of the initiation_activity and requires
consensus éégﬂé propéf performance. Affiﬁes ﬁhus
agree th;ough song; dance, and ceremonial action

that their mutual relationship is defined both
ceremoniallyjénd sechlarly, by opposition and ugify{.%
Yet the sources of opposition (e.g., conflict be-

tween agnatic and affinal responsibility) are too
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. moral obligations attendant to affinity.
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wéll known torthe participants tovex'mbléw{;.f{é1";1‘:-"}:j
totally to submerge it and relieve tgnsiohs at the
same timé that tﬁeir actions biesé the social oxrder.
Conflict, like rapﬁrochemeﬁt, is so near the surface
of socialvlife that the ceremonial at best can

only emphasize it and, by so doing, confirm the
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Footnotes

'lDavid Brokensha informs me that this tree
is euphorbfa&\eh;raditional source of medicine to
counteract coughdimg. Lo
s

2Here I use pseudonyms for both.named
participants and clans. The use of Christian
pseudonyms is for the reader's convenience but
should not be taken as evidence that everyone is a
Christian, :
' e
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CHAPTER IV

THE OATH IN LITIGIOUS CONFLICT:
AN APPE&DME&_SUPERNATURAL SANCTIONS

*
o

The Mbeere utilize oaths to help resolve

social conflicts of a litigious character.

Litigious conflict involves breaches of customary

: -
law or disputes between conténding groups or indi—
vidualskwhich are aired before moots (or court);
these bg%iés attempt to resolve social tensions by
mediation or rendering a decision. Toward this -
end, the moot or court then may employ the ritual
oath as an instrument.

ﬁoberts, in a cross-cultural study of oaths

ané ordeals, found that these phenomena tend to
"perform important functions in the maintenance of
law and order in the p:esénce of weak authority
and power deficits" (1965:209). In earlier chapters,
I discussed traditional political authority in
Mbeére, pointing to its highly acephalous character
and the ad hoc, situational nature of local moot
assemblies. .Roberts' statement is apt for Mbeeré;

in invoking supernatural sanctions through oaths

and ordeals, Mbeere moots augment their essentially -




v
weak, seculaf.authority. The declining
frequency of the ritual oath, moreover, pérallels
the developmenbxgéwgentfalized authority and strong
secular sanctions”élom’govefhment agencies.

Although Roberts discusses the political
predispoéition of sociefies in which oaths and

ordeals occur, he does not investigate decisions .o
use oaths in specific contexts. Mbeere info;mants
stated that before the colonial period virtually
all disputes were settled by oaths and ordeals,

'yet these‘invocations of supernatural sanctions age
not used in all disputes today. I suspect that in
the past, as today, resort to supernatural Sanction
is not taken if a moot can reach a satisfactory
negotiated settleﬁént or decision relying purely
on secular aspects of légaL.procedure. Certainly,
the court renders judgment without wholesale
reliance on the oath, and moots are capable of
compromise and settlement without its use. vYet if
a decision cannot be reached because testimony is
ambiguous or if a‘litigant (particularly the
plaintiff) cglis for an oath, it is empioyed. The

.moot thus faces two major problems in litigation.

First, it must establish the facts in the case and
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it must insure that litigants-will carry out the

instrucéions of the moot after a deciéi;ﬁ has been
reachea. Ths‘::feat of the oatg méy serve ?Z
-insufe both'thélélicitation of truthful testimony
Vas well as the p;opér obéerVance of the moot's
instructions. I.have no evidence that the oath is
takeﬁ by litigants swearing explicitlyvto cér;;,out
the moot's decisions.

Here I wish to make a clear distinction
betwgen ritual oaths sworn in legal proceedings and
other.ritualroafhs, such as the one I discussedﬁ

earlier, which express moiety unity. Moreover, I

further distinguish oaths in litigious conflict from

oaths (e.g., ruoga) requiring many people in the
community publ;ciy to renounce sorcery; the latter
~ eaths typically are sworn when mortality rates are
believed to be excessive and are not attributable
to other causes..

Depending on the kind of dispute, the oath‘
employed by a moot ideally may serve a combination
. of three possible'f;ﬁctions, as informants see and

use such oaths. First, Mbeere believe that an oath

functions punitively, fatally affecting any oath-

-161-

taker who swears falsely. Because people fear. the if\ﬁ
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' it raw or cooked after slaughter. Neither female
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destructive power of the oath, it may function
secondly as a diagnostic devxce, enabllng the moot
to dlstlngulsakfruthful from false testimony,
depending on the behav1or of the oath-taker.
Determlnlng what is truthful testimony is partlc;—
larly 1mportant in dlsputes between people about
property, such as land or the amount of bridewealth
that has been paid prior to a divorce proceeding.

Finally, oaths ideally re-establish social equi-

~ librium between litigants who s&ear that they wi%i

bear no ill will or otherwise harm each other
after thc conclusion of the case. These three
functions of Mbeere oaths are well—recogniéed and
articulated by informants.

A legal oath (kaurugo) requires the

~

slaughter of a male goat (hthenge) to obtain the
blood (nthakame) vital to the ocath. This goat's
blood is rituwally cursed by eldgrs, then each
litigant consumes it and swears on pain of death
that his testimony ;s true. Under nofmal circum-
stances consumption of goat's blood is ﬁot
considered unnatural and men, especially, consume

goats nor cattle are used for oaths, for they are
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considergd more valuable than male goats. A
different contrast between goats and'Sheép con-
cerning rituafﬁaqg‘magic, however, is noted by
Mbeere. A sheep iﬁg'oﬁdu) is never used for an o
oath, because its blood and body are believed to
possess certain mitigatihg qua&i&ies (mborovia)
which "cool" states of magical or ritual danger.-
Sheep's blood is thus unamenable to transmutation
into a substance capabié of inducing illness or

death., Beliefs concerning the "cooling" properties

of sheep are linked to the use of sheep's fat to

reduce swellings on the skin. Moreover, a class

of plants known collectively as ng'ondu is utilized,
especially by medicine men, to "cool" or remove

magical or ritual danger induced by sorcery, the
commission of a taboo ;;t,"or curses. A goat, .oen

the other hand, is regarded ambivalently by the -
Mbeere; one part of the goat known as gitathira

(an organ near the stomach) has "cooling"

properties, althougﬁ those mitigating features are

not as intense as those of a sheep. Yet goat's

blood is very susceptible to ritual transformation

* into a dangerous substance and is thus the medium

established for the oath.
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Oath-taking in Mbeere is spoken of as

"drinking the oath" (kunyua kaurugo) or "eating

truth"‘(kﬁriaﬁaa%»qr other variations of these

s

phrases. These Aetaphors refer to the consump-
tion of cursed blood ~- the substantive medium of
the cursiné. That is, the words of the curse are
gi?en material form in blood,” the operation of <
which is explained by Mbeere ideas of contagion.
By consuming part of the cursed blood after each
~invocation, "may this oath kill ﬁe“, thé oath-
taker places his body in contact with the "oath".
Conflicts over particular issues reguire
certain variagions in the basic oath. I will here
present Ehe two most important and frequen;ly—

discussed variations in oaths. In oaths over land
-

disputes, which I shall examine in the next

-
]

chapter, soil from the disputed %érritory is added

to goat's blood, increasing its relevance to the

issue. Moreovexr, since the consumption of soil is

an unnatural act, adding it to the substances to

be cursed highlights the seriousness and uniqueness

of these ritual acts, which are thus set off from

‘both routine behavior and other kinds of oaths. —

Another variation in the oath occurs in




NI

"what is considered to be the most severe oath in

Mbeere. .The pPancreas (rlengin) of a goat'(or
possibly a bufT?\gQus serving as a fine), which then
also supplies andéﬁer‘source of blood, is added to
the goat's blood and both are cursed for the oath.
This oath is administgrea to a suspected soréerer
whose actions have been linked to death(s) in the
community. ‘Although the pancreas is normally

eaten, it assumes an unnatural quality in this oath

both throggh the curse of the elders and through

the unusual manner in which it is consumed; the
suspect is reqﬁired to swear denials as he or she
consumes the pancreas, bit by bit, after it-has
been in physical contact with his or her genitals
—-— the latter a taboo act. People believe that
taking this oath is. highly ‘punitive, for it requires
the deliberate commission of a taboo act, making
survival difficult, and is not primarily utilized
as a test of truth.

The precise operations of the supernatural

sanctions invoked by the oath are not highly

elaborated‘by the Mbeere. 1In cursing the blood to

‘be consumed in the oath, elders make no appeal to

either God or the ancestral shades- to punish oath—

-165~



-166-

takers who lie. Rather, it is'believeq that the

colléctgye curse of the assembled elders ritually
transforms a %i&&srtd benign substance into %
ritually.déngeroﬁg substance capable of destroying
those who swear fglsely. Théir collective authority
is symbolized in the staff wielded by the oath-
léader.r‘ﬁen of the first council gain the rightrto
carry staffs after they undergo initiation into
elderhood; the staff is then a sigh of elderhood,
but a symbol of political and ritual powers. 1In
moving the stick over the blood during the cursiAg
process, the oath-leader manipulates a symbol of
both ritual and political influence. If the oath-
leader is a member of the second council, he utilizes
in cursing an additional symbol of his position ~-
‘a goat's skin iing; a &an*qf the second counéil
taps hié ring against his stick as he leads the
cursing. The use of the elder's staff mobilizes
participants iﬁuthe oath-taking ritual around a
major symboi and focuses attention on the collective
" ability' of elders to transform, ritually, the benign
into the pernicious.
The éurse of the moral commuﬁiﬁy of elders

parallels the Nyakyusa concept of "the breath .ot
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men", which ﬁilson explicitly compares to ‘curses

among the Meru, Embu, and Kikuyu; she hypothesizes

that the "exerzzéeqpf mystical power by contemporaries

v

or seniors to punish nén—relatives" is closely
correlated to the presence of an age organization
(1951:168).( |

Vérious ordeals (whose names -vary with tﬁg
material emﬁloyed) allegedly have been available
for moots to assess truthful testimony. I
Witnessed no ordeals in Mbeere; informants believe
that ordeals are only r;rély performed due to
government opposition. The moéE\frqugngly
described ordeal requires each litigant to iick a
red-hot knife, ritually treated, as an affirmation
of his statements; it ii believed that only a liar
will be burned by such a'kﬂife. Other ordéals
mentioned also function as rapid diagnostic
devices. Informants distinguish the diagnostic
function of the ordeal from that of the ocath in
terms of its speed. Final judgment is rendered
immediatelf with an ordeal. Final proof of the
oafh's effect ié not certain until the end of

‘'seven months. Thus, although both ocaths and

ordeals may produce faltering, or fearful
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testimony,. enabling moot memberé to accuse such
litigants of prevarication, onl? ordééls.provide
immediate andsaﬁﬁiaitive demonstration -~ injury
by virtue of thé g;deal - of‘falsehood. ‘The
intended consequénées of ordeals are less serious
than thosg Qf oaths just‘as their functions are
less compiex. -
Egcb oath, despite the ostensible recon-
ciling purpose of the méot or the ﬁature of the
.dispute, requires that the oath-taker renounce
the use of sorcery against his opponent during
the ocath. In rejecting thé use of sorcery as a
means .of self-help, the oath-taker underscdres
the seriousness of the dispute and'expands the
scope of its resolution by affirming that he will
"
not seek revenge by committing sorcery. Renun-
ciation is often phrased as a denial of the use
of sorcery against "any'Mbeere" or "any child of
a Mbeere". - A sorcerer is the enemy of all people,
for anyone may be his victim, according to Mbeere
beliefs; thus, sinceleeere regardvsorceryras the
mo;t despicable crime, oatE:takers renounce its

"use generally, ndt just with respect to their

oppohent._ Informants state that the oath should




not only settle the dispute per se but also
inhibit future expression of interperéonal

antagonism betwe disputants.
~,

pa

An oath-~taking procedure: litigation and ritual

To illustrate, with a specific example,
some of the general points already noted, I .
present the following text of.a case involving an
oath. The case was originally recorded on tape
and subsequeﬁtly translated by:my research
assistant and mysélf. I then proceed to analyzer
the meaning and function of the ritual oath.
Pseudonyms have been. assigned to the participanfs’
in thié case, heard in Evurore Location.

In the case, Sarah, the widow of Jeremiah,
is pitted against Norman of.Mﬁgwe clan. Sarah's
late husband was in Norman's minimal lineage; they
5oth descended from.the same grandfather. The
following diagram shows the relationshié between
the antagonists and their ginsmen mentioned in the

o

case;
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Sérah accused Norman on two bases: 1)
cursing her and 2) using'sorcery‘againét her.
First she had's%qégz‘redress>by convening members
of the clan, but when that failed, she toﬁk.the
casé fd the subchief, who arranged a moot so that
Norman would swear on oath that he would not hérm
her.  In the course of the case before that moot, .-
it became clear that Sarah was using the occasion
to air a variety of grievances against not only
Norman but also his son. A major-issue was Sarah's
5e&ief that Norman had tried to take the bride- '
wealth for her elder daughter, Mary, part of which
Sarah sought as school fees for Katﬁerine, her
younger daughter. The moot consisted of eight men,
'two of whom were chosen by both litigants; each
litigant also chose three others. Of these eight
men, three were Migwe clan members (the clan of
Norman and Sarah's dead husband); two others were
of Ngugi and cina clans. These three clans of
Irumbi moiety form a phratry, thus maintaihing
close interrelationships and sharing common
traditions; a rule of exogamy is also observed

between members of these three clans. The last

three elders selected as councillors were chosen™"
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by sarah, gerhéps refléctiné a desire thatvpeéple
outside the close circle of these threé clans hear
the case, maklﬁgmgéf grievance mgre public. She
chose no elders of her own natal clan of Thagana
moiety, but she did choose one‘man from a clan of
that mbiety; (The text will indicate that she used
the'occasién more to express Her grievances than to
appeal to the ﬁoot for a judgment advantageous to
her.) The subchief, heaith inspector, and assorted
other men attended the case, held both inéide and
.outside a small shelter built in a clé;ring in th; o
bush near the home of the subchief.

Sarah vs. Norman

Subchief; Sarah has accused Norman.
Is Norman here?

Norman: I an here.

Subchief: ' " sarah, who will listen to
your case?

[sarah . _
names her - e
councillors.]

Subchief: . Norman, choose your people.
[Norman

names his

councillors.]

Subchief: The members of the moot
: (kiama)rshould sit together here. = -



Sarah:

S e
- Others should not sit with the

moot. Sarah, explain to the
members of the moot you have

. chosen and to those chosen by
isug£$an why you have accused him.

o ’
’ Norman's bull came to my
home. I told my children to

‘return it because it .might kill.

our calves. Norman came and
asked why the-bull was being
beaten and I told him about the

"calves. He asked me if I ruled .

the home. I asked him if he
wanted the calves dead. He
started insulting me, saying .
that my thighs would not pre-
vent a child from being warmed
by a fire [implying she is very
thin]. He said that I would

die if I joked with him. wWe
insulted each other and the bull
was taken back.

Three days later we went
to work in a neighbor's garden,
and Norman's son, Steven, was
there. We started drinking
beer. When the third gourd was
brought, I saw that it was
sugarcane beer and I didn't
want to dr%nk it because that
kind of beer makes me ill.

When I was given my cup, I
gave it to Steven jokingly

* saying, "You are my son and I

will ‘marry' your daughter
[fictive marriage of women].
He drank the beer, got, drunk,
then went to sleep in the bush.
Soon another person went
to the place where he was
sleeping and yelled, “Come and
see Steven lying in excrement."
Steven awoke and said, "It is
Sarah who is- saying I am lying
in excrement. May she sleep

with her father and have sexual-™
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relations. She is a clltorls.
Then I asked him, . "Do you
want to insult me as your father
;, does, and you are my child? . Are
iv"{i,zgm‘abusn.ng me, and your father
dlgﬁlt tooz?™
He said, "You will perish
‘like that soil, together with
your daughters of whom you are
so proud." [The efficacy of
such curses is very feared and
requires retraction if the
‘curse is not to be realized.]
~~~~~ — When we returned home, I
said to Steven, "You said that
my children and I will perish -
like the soil; so pick up the
soil and say I won't perish,
and since I told you that you
" will perish, I will also take
it back." He bought snuff for
" me when he was told by some
women that he had abused his
mother ([classificatoryl, but .
he refused to pick up the soil
and take back his curse.
The next morning, T went
to look for him and his father.
I .asked his mother if Steven
had told,her anything. She
said she knew nothing because
she had been drunk. I told
her’ that Steven cursed me
with soil, but she said she
knew nothing about it. .The
next day I sent word to Norman
v that his son had cursed me
with soil the day before and
if three days passed without
picking up that soil Ifor
. retractionl, then a goat
) would have to be slaughtered
Imeaning aid of a medicine
man would be required for the
retraction, using the gitathira
of the goat]. . TN



Norman:

I went home, but they - “ai~
2 w5,

didn't come to take ba
curse. I went to the\son of
Njoka [clanmate of Norfan's]
and told him the story. He
&giééfd'three men. When they
camMe, we talked and when Norman
was”told about it, he said

that the matter was simple and
that I wanted him to kill a

. goat for nothing. He said

he would prepare to have the
curse taken back. When the
men heard that, they went -
away. He said he would call
me in the morning. He didn't
call me; then I went to my
garden and then I saw a
vehicle coming so I went for
a vaccination. After that

I went to ask Norman why he
hadn't called me in the
morning. Then I went
directly to the subchief to
accuse Norman.

I am accused, yet I do
good things for her. I told
her that there is a curse
left by our father [¢lassi-
ficatory) not to insult
people in the home, so don't
insult me ovér the bull.

Why .didn't you report me to
Nthiga of our clan? Why
didn't you tell them? 1Isn't
that sorcery you are accusing
me of? I mean the curse.

You are blaming me for
_sorcery, but I don't do it.
Know that I am hated for doing
good things. When Jeremiah
died, you and I did the
"washing" [ritual sex act to
cleanse the home after death
of a memberl. If I am
committing sorcery, tell these
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First
Elder:

Norman:

First
Elder:

Norman:

Second
Elder:

Norman:

Sarah:
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people the good things I've ¥
done. C

\ She told you first about
the 11, then you said you
would“use sorcery against her.
You didn't tell us about that.
After that your son ---

Don't tell me about my
son. Talk about me. My son
will speak for himself. He is
here. I went for this woman

.four times -- this woman who

called the clan which asked .
me to produce a goat.

Did you speak with this
woman after the clan departed?

Yes, on the same day, and
I said I would bring a goat.
That was the day she was making
beer for the clan; I went for
her twice. I didn't come here
for a case. All I want is to
take the oath. I want people
to direct me while I take the
oath. *

You should kill the goats
now. Bring the beer. I know
all about this case. 8Say what
Norman has done to you. I
believe that he is your husband.

I am not the husband of this
woman.

I am annoyed with him for
telling Peter [pays bridewealth
for her daughter] not to give
me school fees for my child. —
One term concluded while she e



Norman:

Sarah: .

Third
Elder:

Sarah:

Thixd
Elder:

Sarah:

Subchief:
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was unable to go to school..
The next term he also pre-

vented me from getting school
fees.

€an you take the oath
and say that?

May God see me [loosely,

- may I be killed by the oath .

if 1 liel. I told Peter to
sell one goat and buy clothes
for the child. why do you
tell him not to give me the

"money? If that child becomes

a teacher, won't she help you
because she will get a
salary ? . ’

He says when he went to
Peter's the money was counted
in the presence of others.
Will you say anything if he
swears that he didn't tell
Peter not to give you the
money?

When we take the oath, he
should say*that he won't steal
anything from me and he won't
tell Peter not to give me what
I ask. It will be all right if
he takes the oath like that,

Bo you think he can steal
from you?

Why did he prevent my
child from attending school?
There are many widows here

in Mbeere and are they
treated in this way?

Sarah, I heard you saying



Sarah:
Subchief:

Sarah;

Subchief:

Sarah:

Subchief:

Sarah:

Third
Eldex:

Sarah:

that Norman should swear that
he will never steal from you.
Didn't you also talk about a’
curse?

as.
xS
How he had abused you?

Even if he abuses me I am
not angry. [I am his wife
through widow inheritancel.
I only mentioned the curse from
his son Steven. If Norman

. abuses me in thé worst way I

wouldn't mind since he is my
husband. I can abuse him in
return.

So you want Norman to
swear that he won't take your
property?

I want him to take the
oath that he won't use sorcery
against me and that he won't
take anything that belongs to
me. But you should know about
the soil Steven cursed me with.

You séid'that Steven
won't take the oath.

Steven won't take the
cath. I said that the curse
with the soil should be taken
back. I won't oppose what
these elders say.

So you have a goat for
the oath or for the retraction
of the curse?

I have only one goat for
the oath.

7
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The woman says she doesn't:
hate Norman becéuse he is her
husband. She said that if
Norman abuses her, sBe too can

se him. But she does fear
thathe might use sorcery
against her or her children or
else that he might steal some-
thing like the bridewealth paid
for her daughter. [Bridewealth
for a girl should be used to
pay the bridewealth for her full
brother. Bridewealth is pri-
marily the affair of a man, his
wife, and her sons. Someone
in Norman's position has no
rights in the bridewealth Peter
pays for sarah's daughter. At
most Norman can act as guardian.l
She wants Norman to swear that
he won't use sorcery against
her or her child nor will he
steal anything from her.

Subchief: =~

Sarah: I want that.

Norman: She insults me whenever

she drinks beer brought gor her
daughter [as bridewealth].

Have I ever taken that beer?

I received the money but have

I spent even ten cents? Tell
her what I have done. She has
used sorcery against me; she
insults me and says I have re-
produced like a rat. [In this
hearing Norman has been equating
curses and sorcery.l] Have_.I
insulted her about her children?
I am subject to a curse in my
home against such abuse. Do
you think that I can cooperate
with her when her husband

could not? You drink beer all
night but I don't insult the

man you are with. You also ’ T
drink beer alone. But I am the -~ =~



Sarah:
Norman:
Sarah:

Norman:

.Elder of
the Clan:

Subchief:

qs

. father [classificatoryl of your

girl and I circumcised her -
[provided the celebration].
Have you ever heard of that in
re? You only gave birth to
that’Chlld but I circumcised
her.~ To shorten the case, I
can't steal anything from your
child and I can't poison you or
your child. Beer is coming for
the elders. I am glad the
elders are here. This is not
a case because we are not
demanding anything from each
other. I have nothing which
can kill the woman or her
children or anyone else in
Mbeere. May the oath kill me
if I have. Even if I see a
snake or a bad thing, may the
oath kill me if I let it reach
her.

I'll direct you in the
taking of the oath.

You won't direct me. I
won't let you control me. You
are foolish,

My daugHter is ill and I
think he is using sorcery
against her.

[sarecastically]l All right.
I am.the one who is poisoning
her with sorcery.

Let me tell you before you
take the oath that people of
the clan are present and we
heard what you have said. we
will direct both of you.

This is a case of Norman
and his wife. I want you to
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“settle the question about the " -7 3
curse and the soil.
Elders: . We shall take care of that.

Subchief:- ‘&‘Snye don’ t ‘have a lot of
goatSrln Mbeere to kill here
and there.
At this point, the moot elders began
drinking_beer provided by the litigants. A short
distance away, other elders, assisted by yoﬁng mern,

slaughtered the two goats, provided by Norman and

sarah, respectively. One elder killed the goats by

puncturing their throats; blood from Norman's goat

was coilected in a. half-calabash and then set aside.

' From testimoéy and my observation of three

..cases in which--a-ritual-oath-was-—-employed, it is

glear that blood from only the defendant's goatbis
used for the oath. I found no articulated expla-

+
nation for this rule; it may"persist for the
following reasons. ﬁeople believe that.the harmful

power of an oath can be undercut by resort to

magical counteraction prior to or immediately after

" the oéth-taking. Using blood from one goat for

both litigants can thus diminish the possible ad-
vantage one person-might gain from prior magical

ahtidotal treatment of his goat. And if the
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plaintiff, who first plans his strategy, demand:

an oath as in the procedures I witnessed, then the
defendant wéuld ave little time to have his goat
treated magically; ﬁﬁﬁs using only the latter's

goat might further check the temptation to guarantee
a safe oath.

Jﬁst prior to roasting the goat meat, the
government health inspector examined the organs of
each goat to in;ure that the animals were not
diseased. A fire was built and portions of meat
from each goat were roasted and eaten by elders of
the moot. Raw meaé from sarah's goat was dis-
tributed to the subchief and to moot elders to take
home. The subchief refused to eat meat from the
goat whose blood would be used for the oath; he
said that aé a Christian He was forbidden to eat
meat froﬁ such an animal; other Christians present

agreed Christians should not eat such meat.

When the elders of the moot had finishsd -~ -

eating, the oath procedure began. Norman was told
to remove his rubber sandals, for it is believed
that magical counteractions to oathslor other
magical powers can be concealed in footwear.

Sarah was already barefoot. One of the moot o
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elders, a member of Norman's clan, took the half-—

calabash of goat's blood which had congealed.
Assisted by an aide to the subchief, he placed a
clot of biood onL:::;&of four leaves and then put
two leaves before each disputant.

The elderrpreparing the blood for the oath
also assuﬁed'the role of oath-leader. Responsibility
for that role historically fell to an elder of the
second council who was also a member of a generation-
set empowered with ceremonial authority; in his
absence, any elder could act as oath-leader. Today;
in each neighborhood, the same two or three elders
(regardless of council or generation-set affiliation)
émerge time after time as primary oath-leaders
because they stand out for their abilities to
chant and to utter effective curses; the "pro-
fessional" oath—leade;s know all of the "proverbs

(formulae) of the oath" (nthimo cia kaurugo). 1In

the case at hand, the oath-leader as a clanmate of
Norman's had an added interest in the case. Other
oaths I witﬁessed were very similar, but other,
better known oath-leaders issued lengthier curses.
As other elders of the moot and the two

disputants remained seated on the ground in a
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semicircle, the elder who had placed the blood on

the leaves took his staff and began a rhythmic
chant, cursing tﬁ lood placed before Norman.
Other elders: of the ﬁéot.clapped their hands slowly
in rhythm with the oath-leader's chant:

This is the ocath for Norman who
is said to have used sorcery against
the wife of Jeremiah and the children.

S ‘The oath will seize your head and
buttocks if you have eaten [taken] a
bad (falsel oath.  If you use sorcery
in your home against the wife of
Jeremiah, or use other sorcery so
that you can have sexual relations

R with her, then the oath will ‘enter
your stomach and make it swell like a
bag full of green grams. If you are
using sorcery in order to get bride-~
wealth in this home, then any medicine
lantidote] you use after taking the
oath will seize your kidneys, then
your shoulders, then it will drop to
your intestines. When you speak you
will become sick. You'll have an
erection like a dankey's. The oath
will make you sick. If you haven't
done these things, the oath will be
like gruel from sorghum [nourishing
and benignl.

Accompanied by the clapping moot elders, the oath-
leader then brandished his staff as he cursed the
blood designated for Sarah's oath:

This is the oath for sarah who
says, "I am the victim of Norman's
sorcery because he wants the bride-
wealth from my daughter. He pre- )
‘vents my child from getting school
fees." If you went to Tharaka




- -
[neighboring Meru group Mbeere con-
sider to possess strong medicines]to
get medicine for sorcery-against
Norman, then this oath will make you
sick, regardless of whether you hold
it with elther your right or left

. hand. The-oath will begin in your
head, making your brain boil. When
you go to men, you will tell them to
use your vagina. Your stomach will
begin to swell and your back will
swell. Your vagina will protrude.
The oath will eat [destroy] you.

If you are blaming Norman for some-
thing that he has not done, you will
be destroyed by the oath. When you
meet children, you will tell them to

use your vagina., . . S,

An
Elder: Yours [your vaginal
will be like a half-calabash.
Oath- L
leader: - If you haven't done

- these things, the oath will
be like gruel from sorghum.

Following this cursing (kurima kaurugo),

Norman was instructed to‘takg the oath first.
Defegdants normally swear first in ritual oaths,
Norman then placed in his left hand one leaf con-
taining a clot of goat's blood and he began o
swear his denials, At the conclusion of each
phrase, "May the oath kill me", he ate a small

. portion of the blood, using his right hand to place

part of the clot in his mouth. People invariably

eat with their right hands because in Mbeere the. ™"
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left hand is. associated with the commission of

sorcéry; dirty acts, social infério:ityﬂ and
physical weakneé&xxh?he'oath‘does not occaéioh a
; v . o
reversal of-the norﬁgl patterns of consumption.
First oath—t;king

Norman: We have killed goats
R for nothing in this oath.
I ‘have never used bad
medicine nor do I know
- where to get it in order to
use sorcery against the child -
of a Mbeere. May the oath
kill me if I know.
~  Blders: : It kills the one who -
: » lies.

Norman: May?the oath kill me.
Oh, it's slipping. [Blood
gr " bégan to fall off of the
: leaf.]

‘Elders: If it falls off, we
shall say you threw the oath
away. [That is, you have
refused the oath thus proving
your guilt.]

Norman: May this oath eat- [killl
me. In this home there are
no bad things. I have a
curse left by Jeremiah not to-
mistreat his son, John. I
could do nothing to him. May

- this oath kill me if I do
something bad to him.

Sarah: ' _ - Say that you will not use
the kind of sorcery against me
~which makes people forgetful
[implying that he can make her N
forget about the bridewealth ' ' "




Norman:

An '
Elder:

Norman:
An

Elder:

‘Norman:

An

Elder:

. any kind of harmful medicine,

. I will not let it reach the

-187-

_ f%ﬁ
she seeksl.

Although you hear her .
saying that I use sorcery ’
adainst her, you should know
that there is a curse in my
home “from long ago that I v
cannot abuse people. If I
lie and if I abused her using

may the oath kill me. If I
see something harmful
approaching her home like
fire, unless I lack strength,

home. If it does, may this
oath kill me. I don't know
where I can get bad medicine
to kill a Mbeere, or the
people of Jeremiah, or the
sons of my fathers [classi-
ficatory] or anyone else in
Mbeere. May the oath kill
me if I lie.

Swear that "Sarah is
mine and her young son is
treated equally with my son.
May the oath kill me if it is
untrue." -

If I hear sarah crying
because she is being beaten
by someone —---

. Maybe you won't be able ——
to fight the man beating her.

If I use sorcery against
Sarah or against any other
person of Mbeere, may the oath
kill me.

Take the oath for the kind
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. : of sorcery she mentioned.
Norman: I don't’ know about that
and I will not send someone to
doithat to her. May the oath
kill™me, if I think of that.

A

Elders: ‘ Take the oath slowly and
don't consume all of the blood.
This woman will direct you now.
‘Tell him what you want him to
swear.

Norman: I will not curse the
children of Jeremiah and if I
hear someone curse them I will
be very disturbed. May the
oath kill me if I lie. Tell
her to direct me now.

Sarah: I want him to say that he
is not using sorcery against me

a result of having a dispute;

since this dispute began, I have

become ill. '

An

Elder: No, he has already sworn
about that.

Norman: I only “told her that this
case is costing me a goat and
she too is losing one. I will
not try to give her any kind of
bad medicine. I won't look for
it. May the oath kill me if I
attempt these things.

Eldexs: He has finished swearing.

An

Elder: This woman mentioned earlier

that he told the man who married
her daughter not to give her
bridewealth.

Norman: - That girl is not mine. I S



An
Elderx:

Norman:

An
Elder:

circumcised her. I complained’ :éf
because I paid for the beer.
This child troubled me very

"much. Who has ever taken that

trouble in Mbeere? I do not
st anything paid for that
girl. **I have not stolen or
hidden the bridewealth. I

can only say that sarah should
be given something. May the

. oath kill me if I hid anything

of hers.

)

Sweaxr that you have taken

-the oath honestly.

May this oath kill me if
I have done anything to counter-
act this oath or if T will take
anything to remove this oath.
[It is believed that some
medicine men have material to
make an oath-taker "vomit" the
oath, thus permitting him to
swear falsely with impunity.]

Now throw that leaf back-
wards over -your shoulder -and
step into the other clot of
blood on the other leaf. Give
that woman her oath.

+» Sarah then held a clot of blood on the leaf

just as Norman had done; she then began to swear.

sarah:

An'

Elder:

~189-

Second-Bath-taking

I know of no medicine
which can kill the child of a
Mbeere, my child, or my husband.

- May the oath kill me.

It kills the liar.




Sarah:

An
Elder:

Sarah:'

Elders:

Sarah:

An
.Elder:

Sarah:

May this oath kill me if e
I know of medicine which can
kill a person. May. this cath
kill me if I lie. If I know
anything which can kill a
MﬁEéﬁg{ may this ocath kill me.

Don't go quic¢kly. Say
that you won't curse Norman or

- his children and that they are

like your own. .

May this oath kill me if
I don't use sorcery against a

‘person who can use it against

me. I will not curse him for
nothing.

Swear about Norman's
children.

May this oath kill me if
someone trying to poison [with
sorceryl me or my child does
not follow me when I die.
Unless the child of Norman
tries to poison me or mistreat
me, I will not curse him.

May the oath kill me.

*

There is a kind of poison
which is available within a
woman's body. I[Refers to
menstrual blocd.]

May the ocath kill me if

Norman:

I—try-to—use-the-sorcery--of -
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women against the child of a
Mbeere or against my co-wife.
If I know about sorcery
against Norman, may this oath
kill me.

This woman will swear that
she cursed me. She said that
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I have a lot of children like C
"a rat; she shouldn't say that -

again.

el \sh

Elder: : g will swear about that
if she.said it.

Sarah: R May the oath kill me if

' I didn't see that I was hated.
If someone mistreats me, I'll
curse him.

An :

Elder: . No, don't threaten that.
There is just speaking, and
then there is cursing.

Norman: Tell her to say that she
won't curse me again.

Sarah: May this ocath kill me if

I curse Norman without his
having tried to use sorcery
against me or my children.

Here ensued a brief discussion by the moot
cohcerning curses and insults. It was agreed that
simple insults are not as dangerous as curses.

One elder equated a curse with sorcery (kirumi ni
urogi). Throughout the case, disputants and elders
acted in terms of that equation, since it is

‘ ' . . [ —
believed that a curse invoking death—cambée as

harmful as actual sorcery which also aims to injure.
Sarah then finished her oath:
Sarzh;: May this oath kill me if

I wasn't cursing Norman when he 7 " —
was bothering me. May this oath R :
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kill me if I do that again.

An , R
Elder: Swear that you will not

inggi:wNorman’s children.L

Sarah: I-will do it if they do
" it to me. "I have made Norman's

children equal to my children.

They are one thing. May this

‘oath kill me -if I lie.
An : ‘ _
Elder: Throw that leaf backwards

and then step on the other clot.

These acts completed the oath-taking ritual.

The termination of oaths in Mbeere is variously
"marked. In this oath, each litigant threw over his
shoulder the first leaf, from which he had eaten
blood for the oath; he then stepped on the clot of
blood contained in the second leaf. Informants
state that throwing the first leaf over the shoulder
is tantamount to saying, "May I be lost like this
leaf, if I have lied." I found no immediate expla-

nation for the second action -- stepping on the

second clot of blood -~- at the cvorieclusion of the

oath. " IE appears.to lntensify;EEé pgtential de-
structiveness of the oath, according to Mbeere Rotions
of contagion, by bringing the oath-taker into

fuxrther physical contact with the dangerous sub-

stance. . Magic and ritual rely strongly on imitative-



(analogical) acts és well as materials coming in‘gw
contact with the object being affectgd by_the 
supernatural act. j

The‘case of Séréh vs. Nérman illustrates
important features about the process of Mbeere
dispute settlemeént; one of these features concerns
the availability of local government sanctions.
Sarah héd first tried convening members of her
husband's clan to resolve her dispute with Norman.
Although Normaﬁ stated that he would settle the
dispute as the clan elders agreed (he said he
sought the woman several times in one day to
settle the case), Sarah believed tha; he had
reneged on his agreement with the elders. Prior
to the imposition of government authority, her
efforts at redress would'not have gone much
further than the clan; she could have repetitively
sought help from the clan or resorted to se}f—help
through sorcery. But in this case, she utilized |
an additional alternative, the assistance of the
subchief. On a previous occasion, he had arrested
Norman for drunkenness; the power of his sanctions

was .thus clear. 1Indeed, the subchief helped to

arrange this moot, requiring Norman to produce a
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goat for the oath.

The availability of a government. adminis-

;

tration has aidediyomen's efforts to initiate
legél proceedingsj&\:;;rtvrecords, fbr example,
show women acting as blaintiffs in divorce actions;
in contrast, a divorce proceeding before a
traditionai moot is the concern mainly of men,

who are the individuals normally paying and
receiving bridewealth.2 ¢« Informants agree that the
presence of government officers ana.court provides
hwomén important legal leverage they previously
lacked. The control men exercise over their wives
and daughters is thgs weakened.

As 1is typical'in disputes involving sorcery
aécusations, the elders of the moot made no éttemp£
to assess guilt in.order td render a decision; they
questioned the litigants only slightly. The
function of the oath as a diagnostic device for
determining truth does not operate strongly in
cases of this soxt, as it does in Qisputes over
property. Rather, the emphasis here is on the
punitive function of the oath, which will serve to

~

destroy any parties guilty of misconduct. The

third possible function of an oath -- the

-194-~




reconciliation of'antagonists ~—- also is
demonstrated in the oath sworn by Norman and
sarah; each denied previous sorcery and renounced
its future use against’ the othér.

. Although the oath;takers made conciliatory
gestures toward each other in their oaths, Sérah
also used the oath to utter a thinly veiled threat
-that she would retaliate in kind if sorcery.or
cufsing were ever used againgt her or her children
by Norman or anyone else. ng“thregt was given
" particular force through its affirmation by the
oath. |

The oath in this cése was then a highly
expressive act, permittiné a public disclosure of
tensions within a family. It gave Sarah the
opportunity to seek relief.from her pressing fear
that sorcery and curses had been used against her
and her children; it aiso offered partial security
against such acts in the future. But sigﬁificantly,
the oath afforded her a public forum and ritual
context in which she could safely threaten_sorcery
and retaliation for aggression directed against
her. Her actions in the oath thus emphasize the

very conflicts which the oath ideally dispels.
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Using the péth cdmpiementarily.tb-ekpress both ;3ﬁ
éonflict and conciliation is not unique in fhis
case, and i£ figyres prominently in land disputes,
as I shall discuss in“the nexé‘chapter.

Cbnfént of .curses appearé to be consistent
from moot to moot. I»heard only‘s1i§h£ variation
of the saﬁé.éurses in three different‘oathftakiné
rituals admini;tered by three specialists. As
seen in this case, an oath-leader not ‘only invites
the destruction of the internal organs of the oath-
taker who lies; he also introduces an explicit
sexual threat emphasizing’either exaggeration or
inversion of normal sexuality. 1In the dispute I’
have discussed, the curse calls down‘exaggerated
sexuality -- an erection like a donkey's and a
vagina like a half—célabaéh;lphe curse also asks
for inversions of sexual normé such as ﬁhe woman
indiscriminatély offering her vagina to men or
even children. Sexual references in the oath
grossly distort physical and moral norms; such
images are wholly anti-cultural. Their use, how-
evér, dramétizes the gravity of anf offense
requiring an oath for settlement. The rules

governing sex in Mbeere are among the most explicit-




and ordered in the society; by transforming

blood into a substance capable of exaggerating or
ihveiting‘the unamgisjous sexual norm, thg oath-

leader and sgpéorting‘%iders-cfeaté"a highly

PRI R R o T

potent and pernicious oath. Sexual references
occur in all oéth; because, I suggest; these
inversions‘uﬁderscore what is regarded as proper
behavior, as does structural reversal in rituals

of_ rebellion.

. Conclusion

Skepticism about the efficacy of the oath

threaten§ its use and effectiveness. 1In land dis-

putes, for example, people refused to accept

judgments rendered on the basis of the oath and

informants confess that the ocath does not B S
effectively deter false testiﬁonf. Sources of

skepticism must not be attributed solely to external

and recent influences such as Cﬂ;istianity and

Western education. Very significant indigénous'

beliefs create dubiety about the efficacy of the

oath; fhose beliefs are demonstrated in the case

I examined. Norman was enjoined to deny any use

of magical counteractions to the effect of the .
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cath. Data about magic and sorcery indicate that

antidotes to the oath always existed. I think it

is reasonable to coénclude that at no time has the

= %

effect of the oath beeﬁ'consideréd absolute and
that belief in counteractions has always threatened
its full effectiveness.

Moré récently, just as individual govern-
ﬁent officials have attacked the principle of the
oath, so too have Christians'generally denigrated
the oath. Christians, involved in disputes either
gefofe moots or the court, insist on swearing on a
Bible, refusing to take the traditional oath.
Non—-Christians, on the other hand, argue that a’
book never killed an oath-taker, and they refuse
to believe in the efficacy of the Christian oath.
But some non-Christians als6:haye become cynical
about the traditional oath, citing instances of
men who have successfully st;len land, because
their lies were not detected or punished through

the oath.v Belief in the power of the oath as a . ' «
'diagnostic and punitive measure has thus been

further weakened. Among even'those people who

give. lip service to the power of the oath, I

detect a general disi}lusionment, for they say
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people have learded'tb lie with impﬁnity; casés’w
and facts caﬁ skillfully be misrepresented;-}hey
add, and if.one has enough money many magical
counte;acﬁions-to-fﬁéidestrucéive'effect of the

- oath are available.

Although the sath may prove effective in
the short;term settlement of dIEEGE;s, the
availability of appeal procedures also severely
undercuts its power. As I shall point out in the
next chapter, the oath in land disputes briefly
stabilized conflict and helped the court in
Mbeere to render decisions, yet those decisions
were overturned by higher judicial bodies. Both
the ideological challenge of Christiaqity and the
existence of widespread choice and appeal procedures
in dispute settlement have th?n seriously under-
mined the conciliatory functions of the oath.

‘Oaths are certainly no lonéer-vital to dispute
settlement, as conflicts can be settled without the
oath by higher secular authority. In recent years,
then, the oéth has become highly exb;essive of
social conflict as its instrumental functioﬂs have
begn‘undgrqut. ) ' - ')

- As an expressive phenomenon, the oath is o



cathartic; 1t_is a public declaration and temporary

purgation of mutual hostility, clearly delineating
issues and making&tasianEilabie to public assess-
ment. Yet through reéfiminatidns ahd denials of
Wrongdoing, the oath-taking proceaure publicly
establiéhes and reinforces general principles of
prgper behévior. The oath is a release of
hostilities for not only the litigants but also

moot elders. The oath procedure is considered

serious but not solemn, and people in attendance

may laugh when they listen and contribute to the

threatening cﬁrses, demonstrating the emotional
release thése curses offer them. Moot elders also
sometimes argue heatedly about the manner and
cantent of the oath, providing for themselves an
approved public occasion £or the expression of

disagreement. These latent functions of the oath

‘are as significant as its ostensible purposes.

“\




Footnotes

lNorman's emphasis on his role in circum-
cising Sarah's daug r not only underscores his
own good intentions but®also illustrates the basic
belief about circumcision I discussed in the last
chapter. Circumcision (a kind of rebirth) is re-
garded as equally important as actual birth.

2A widow with no adult sons may assume a
major role in the receipt of bridewealth for her
married daughter. If the latter gets divorced,
her mother will be responsible for the refund of
the bridewealth. - Should disagreement develop over
the amount of refundable bridewealth, the mother
may swear a ritual oath concerning the bridewealth
before a moot. She is not required to seek a man
of her deceased husband's clan to represent her in
the moot proceeding.
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. " CHAPTER V

- LAND AND LITIGATION

&*uﬁ* o 1 : R

Tﬁis;chapterﬂgédq;es on chéhging land
‘tenure in Mbeere. The discussioﬁ of traditional
and changing tenure should be conéidg?ed égainst
a backgroﬁnd of lahd consolidation and registration'
-- two maﬁor facets of a coordinated government
program to alter fundamentally the traditional
pattern of land holding. During the course of my
research, this program was in process. It re-
quired a survey of all land in the consolidation
area in order to determine the total acreage heid
by each lineage; then each lineage would assign to
ebery man oﬁ the group a consolidated parcel of
land equivalent to the amount of land he pre-
viouély cultivated in/Qispersed patches. Durin;
the course of the program,.individual culﬁivators
who had been assigned consolidated land would re-
ceive a title deed for the newly registeréd
territory. Acutely aware of the land reform plan,
lineage groups have attempted to claim sizeable
pieces of‘land in.order to maximize their holdings
when registration and_coﬂsolidation are finally .~

e



. effected. ‘*Changing land tenure: has thus spurred’”

a series of land diéputes between lineéges and has

3

" .conditioned presgg&hizfitudes toward land,

P

Rules of land tenure

7T@¢MEP19¢;21¢$ of land tenure-are complex -

- in any society and are usuaily understandable only
in terﬁs of 6ther<social principles. 1In Mbeére
lénd tenure must be considered in the qontext of
péérilineal kinship, emphaéi;ing seniority based
on.age} and the organization of clans and. descent
groups (maximal lineages and minimal lineages with
their constituent'agnatic ‘cores localized in ggme—
steads) .

Near each homestead are located gardens
(migunda sing. mugunda) cultivated by individual

_ .

members of the homestead to whom those gardens
héve been éllocated“bQ‘theusenior male. Uncircum-
cised youth do not cultivate separate gardens, but
*rathér may assist parents in cultivation of theif
own ploté. The senior member of the homestead
ﬁormally cultivates his dwn garden, allocgting
othex gardeﬁs to each of his wives and to his

" married sons. Commonly, people also have gardens
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beyond the yomestéaa area in ofher parts of the ,%3 B ‘
parish or possibly in other parishe;.' The frag- |
mentation of indiyidual holdings within Mbeere is ‘
thus a common patteré}treinforéed and exacerbated
in every genefation pyﬂq %yg?gm ;f inheritance in
which a man divides hié own and his wives' gardens
among his SOQS.‘
The following tables indicate the extent
of fragmentatioﬁ of holdings. The first set of
w’;;étistics is drawn from a report og rural develop-
rment in Kenya (Heyer, Ireri, and Moris 1969:38),
but it is not clear if the figures apply exclusively
to respondents from Embu Division, or to
respondents from both Embu and Mbeere Divisions.
The figures are nonetheless indicative of the
pattern of land fragmentation in pafts of Embu
District prior to land‘consoliéation. In a
recent report, Brokensﬁa (1971:3-4) found a
similar pattern of fragmentation of gardené in
Mbeere; the majority of his sample possésses
two‘gardens. He reports distances between
‘éardens £anging from less than a mile to more

than five miles. From a sample of 72 respondents b

drawn from Nguthi, Kithunthiri, and Kirima Sub- LT
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. - o
; TABLE 3 :
Multiple Garden Holdings
‘\\
/ :
No. of Total
Gardens nodata 1 2 3 4 5 6-10 11-25
Respondents - 3 16 35 11 7 2 4 0] 78
Heyer, Ireri, and Moris
No. of . ) Total
Gardens 1 2 3 4+ '
Respondents 3 17 8 5 .33
Brokensha
No. of Total
Gardens 1 2 3 4 5 6+
Respondents 26 27 6 ﬂ'3 3 7 72
Glazier

g
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locations,*I found that distances between gardens

ranged from less than a mile, espec1ally when

-
as their re51dence,(to more than flve mlles, in

people malntalnqugizjens W1th1n the same parlsh

" the latter case some individuals hold land beyond

their,neighbefﬁeod of normal residence. ‘Lacking‘
precise survey information on dlstances between
points within and between Mbeere parlshes, I
estimate that distances between,gardens held‘by
single indi&idualseaverage two to three:-miles -and
that most gardens range invarea from one half to
two acres.

Individuals. claiming more than four gardens
do not cultivate these lands simultaneously. They
may permit some of their gardens to revert to
fallow; or, in some cases,” the respondent was the
eldex of‘his homestead.and considered all gardens
he allocated to his wives end sons (and their
wives) to be his own. ’But the pattern of frag-
mentation of land holding in Mbeere is nonetheless
clear;

Cultivated gardens exist as parts of
largerbparCele of land (ithaka, sing. k{tﬁaka).

Kithaka may refer to unclaimed and uncultivated

-206~
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wilderness, uncuitivated but claimea wildernésé
and lineage—;laimed land containing ga;deﬂsﬂas
well as unéulti ated bush. I shall.refer to
ithaka aé-land parégis. All~men tracing descen£
to tﬁe original claimant of a land parcel are
'entitle& to gardens Qithin.that 1énd;‘the descen£
groupACléiming a land parcel is either a maximai

or minimal lineage. The parﬁicular land parcel .

claimed by a lineage segment is referred to as

found land (runo or rutego) if the_lineage founder

is recognized as having brought the land into
initial cuitivation; it is referred to as purchased
land {nguro) if the 1ineage fouﬁder exchanged
livestock for cultivation rights to the land.

The size of a lineage and the availability
og good land determine if&thgt descent group will
be localized within a single barish. Frequently
the lineage is not localized. Lineages may control
sevéral non-contiguous land parcels resulting in
dispersed gardens(and resideﬂces of kinsmen.

| Normélly one man within.the lineage is
':résponsible-for a particular land parcel. He

represents the lineage in disputes concerning that

~land and allocates gardens to members of the i
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. ' Coa
lineage; he‘may also grant permission for land use
to prospective tenants. An individual with this
responsibility is{&a:zf as either the leader of

the land parcel‘(mﬁtongoria wa kithaka) or owner

of the land parcel (mwene wa kithaka) andhés
selected by.fhé’aeééégf group on the basis of
leadership.ability,and seniority.

A maximal or minimal lineage does not
interfere with a member working H&s gafdens; he
is entitled to the harvest from his gaédens and
"hasicomplete control over the storage and sale of
the produce. Moreover, wi;hout interference from
his lineage; he can allocate®any of his gardens
to his wives and to his sons; those people in
turn utilize the produce from their gardens.

In the allocation Jf gardens, a polygynist
provides a garden for egch of his wives. They
work independently, m;intaihing separate g;anaries
for their respective harvests. This does not, of
course, preclude mutual assistance among co-wives.
Yet each wife cooks only for herself, her children,
and her husband, when he cohabits with her. A
woman also has a right to keep money from the sale

of her garden produce; if she has been assisted — -
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: &
in cultivation or harvesting by her husband, he - -

is also entitled to a share of the money.
Just as in inheritance each woman and her
children stand as a unit distinct from her co-

wives and their'children, so too does this

operation of the house-property doﬁpiéxmaécur in
gardening énd,rights to ﬁ%od. To illustrate, one
informant allocgtes one garden to each of his
three wives; the first and third wives cﬁltivatg
gardens near the homéstead area. The informant
"and his second wife maintain separate, but
contiguous, gardens about one half mile away. He
requires that all the sugarcane growing in his
land can be found only in his garden, so that any
of his children can cut it freely. If it grew
in the garden of any wife, bnly the children of
that wife would be entitled to cut it. Thus, he
says hé keeps the sugarcaneain his own gar@en to
circumvent jealousy among the co-wives about their
children's rights.

Although the lineage does not interfere
with members' land use, lineagg cbntrol of land

parcels assumes special importance in questions of

disposal- rights. A man wishing to sell his garden -

P

-209-



-210-~

or part of the lineage land parcel cannot act
independently. To relingquish his garden through
sale, a man ﬁust convene the members of his land-
holding liheage to inform them>that he wishes to
sell some land. They in tﬁrn elicit his reasons
for wanting cash {(formerly -livestock): "Members ~~
of the linéage then attempt to provide their
kinsman with‘his‘requirements -- money for
specified purposes only, livestock, etc. -- to

avert loss of land. Those providing the man with

‘his requirements then assume the right to use the

garden in qguestion. If, however, members of the
lineage are unable to provide the needed amount,
they cannot legitimately block sale of the land,
although they next turn to other lineages of their
clan for assistance. Mbeere think it preferable to
relinguish land to a clanmate rather than to a
non-kinsman. Rules of land'diséosal are sanctioned
by customary law and supernatural authority may
also buttress those secular laws. Some lineage
leaders, particularly, refer to curses issued by
ancestors against any lineage member permitging

the relinquishment of lineage land oﬁtside the

[y

descent group; to violate the injunction of the



curse risks affliCtion by the ancestral shade.
But not all lineages have been so cursed.

The séle ofy gardens or portions of land
parcels outéidg thé linéage, until recent years;

was not an absolute transfer; rather it was a’
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redeemablé s&le.” Upon répaymeht of the original
purchase.price, the seller, assisted by his
lineage, would regain control of the land.
Furthermore, if a person buying land wished to
sell it, he was enjoined initially to inform the
6riginal owner, who had first claim. If the
original owner could not redeem the land, it
could then be-sold to any buyer. Brokensha pre-
sents evidence from the Embu District Council
Minutes of 1951 that redemption of land was not
éfficially recognized (persohal communication).
But now, irredeemable lapd sale is firmly
established and this principie will continug in
effect when land consolidation and registration
are completed. The evidence concerning the origin
of irredeemable land .sale is scanty. From a
survey of the Embu Native Council Records,
Brokensha reports that for .the former government,

all land transfers were considered final at least
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as early as «1944, unless an explicit tenancy =

agreement had been reached (personal communication).
During thej consolidation and registration
process, competition for good land has increased;

people wish to obtain what will be irredeemable
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claims to good land for agricultural-purposes, for
conversion into cash, or for support of lineage
Vmémbers. This ;ecent possibility, selling land
for cash, then intensifies older values on land-

holding. 1In fertile areas in Nguthi Sublocation,

land may now be sold fbr 250/;_E6mgéb7;m§éf ééiejw
acqordin§ to informants, although the estimation
of the exact size of land remains spéculative in
the absenée of a land survey; all expect land
values to increase following éonsolidation.

In selling land or otherwise transferring
rights in the land (as to a tenant), separate
consideration is given to the ownership of trees.
Particularly uéeful trees such as mukau (melia
volkensii), used for making beehives or honey
containers, can be sold or retained independently
of the land itself. A land buyer must explicitly

provide for the transfer of tree rights, usuélly

at extra.cost;.transferred rights in trees will



not otherwise accompany transferred rights in

cultivation. The distinction between rights 4in

land and rights inLE:ijs is a logical concomitant

of the earlie; systemfdf redeemable land transfer;
an individual temporarily relinquishing his land
;oﬂigwﬁot wish to find it denuded of trees upon
redemption, unless he had been compensated.

The dispinction between control of trees
and control of land confuses the issue of land
owneréhip. In moét land cases, litigants cite,
as proof of land ownership, their repeéfedwéutting
of trees on the land withou# interference or
protest from anyone including most importantly, -
the person (and lineage) with whom they are dis-
puting. But such claims may or may not prove land
ownership. Just as elders statg that livestock
can graze freely on any claimed or unclaimed bush
land, so too do they agree ﬁhat trees are f;eely
cut in bush areas. But owing to present attempts
to control large bush areas in anticipation of
land‘consolidation.and registration, free grazing
and cutting privileges in wilderness areas are now
challenged by competing groups. Such challenges

are now tantamount to assertions of ownership of
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these "bush portions of the land. '

By virtue of menbership in a land-holding
lineage, eyery ma%e&;isally is entjtled to a..
garden plot in the laid parcels claimed by that
lineage. Some men of the lineage nevertheless
assume greater importance than others in land
affairs=owing to leadership skills, knowledge of
the history of the land claimed, the advantage of
being a first-born of a senior wife, which confers
the right to succeed to the father's. position of
“autﬁority in the homestead (such a man can thus
represent the homestead in lineage affairs).

Mbeere inheritance rules, which I have discussed
earlier, providg that a man's gardens and livestock
be allocated to his wives and through them to his
sons; daughters may not inﬁérit_land, although they
may receive a few goats from the natal home when
they marry. But the_eldest-son of the senior wife
has the added benefit of succééding to his father's
authority. and assuming responsibility for
allocating gardené and livestock among‘his brothers.
Frequentiy, then, the eldest sons of lineage elders
become recoénized leaders of the lineage on their

fathers' deaths. The authority of eldest sons in .*




the hofiestead theh also receives lirneage
recognition and support; but the lineage may
intercede between E;&Eie?s'if the eldest abuses

his authority in the allocation of land or bride-

wealth cattle to his brothers.

Nonetheless £he oldest son of a senior
wife does nét have an absol;te righé to succeed
to his father's authority and control his brother's
access to gardens. TIdeally a man makes provision
for the disposition of his property prior to his
aeafh, preferably before witﬂesses of the clan.
If his eldest son has been disobedient or has
‘otherwise displeased him, a father may punish him
by designating another son as future leader of
the homestead., BAny son, including the eldest, may
also be deprived of property, if the father so
decides. If the father is still alive, a son
deprived of an inheritance één appeal to clanmates

to influence his father, and negotiations may

- ensue.

A male child gains control over gardens
cultivated by his mother, when the latter dies.
Thus, by virtue of her marriage, a woman cultivates’

land and controls its harvest -- maintaining the
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right to store that food or sell part of it --

although she may have to share any money realized

with her Husband&wéﬁ;goﬁ;se, since she ispﬁespon—

sible for feeding hef children, a woman sells only

" surplus harvest. A woman, however, enjoys no

"iﬁiﬁiﬁéféfégntfoim5f land; she will not attend

lineage meetings concerning the land nor will she
ever be called on to testify in a land dispute or
to take an oafh in such a dispute. A woman, then,

plays no role in legal affairs concerning land.

Although a man, in most instances, cultivates

land ultimately controlled by his lineage, Mbeere
also recognize an individual's rights of ownership
to a particular land which he has either purchased
ﬁnassisted or brought from unclaimed bush into
cultivation. He can reliﬂhuigh such land without
consulting his lineage, since he does not pfilize.
the land by virtue of memb;rship in the lineage.

If he continues to hold the land, it._is inherited

by his male descendants -- a process leading to

.eventual control over it by the lineage founded by

him, as initial cultivator.
Although a lineage, of varying depth, is

the most significant social unit holding land, v
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local elders, chiefs, magistrates, and other .

government officials speak of land 6wneréhip in

terms of the clan}‘\en‘close questioning, I found
P o

only one informant whb said that clan land

(kithaka kia miviriga) actually exists; he_said it

occurs whenvparticular membefs of different con-
stituent lineages of a clan together found land.
Then the land is inherited by only their male
deébendénts. Thus, even suéh "clan lané" is not
..held in common by all clan membérs. "My informant
said that he knew of only one instance of "clan
land"; in that instance, not all cénstituent
lineages of the clan were represented. As in mést
other Mbeere usages of the word "clan", my
informant's reference was highly restricted,
reférr;ng to lineéges of a Llaﬁ within one neigh-
borhood -- not to the entire clan. All other
informants said‘that, strictly speéking, "clan
land" does not exist; yét that usage -persists.
:People speak o£ land ownership in terms of
clans for ‘several reasons. Constituent land-holding
lineages of a single clan normally unite for mutual _
support and aid in their land disputes. This éid.

may take ‘the form of financial assistance for
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court fées or mutual a§§istance in cutting land

boundaries for lineage claims, in preéparation for

LY

land demarcation. so, only one lineage of a

clan may be representedfan a neiéhbofhood; that ”
lineage will then refer to itself by its clan name
and ﬁﬁus désciibé its_territofial holding as clan
land. Moreover, informants explain that they

speak of clan ownership of land because a clan is

much~ larger than a lineage; reference, then, to

~
N

one's clan presents a stronger caée of ownership,
éﬁr éedple thereby allude to many alliés beyond
their own lineages.l Clanmates beyond the
lineage are enlisted as witnesses in land cases,
for example. But, of course, the members of a
sinéle land-holding lineage maintain the greatest
persohal‘interest in the disﬁosition of a dispute
over their land. Currently, as boundaries are
being dug and planted with si;al, men from all
coﬁstituent lineages of a clan in a neighborhood
-join togethef‘to'perform that task for all the
linegges of the clan. If a man’refuses to pro-
vidé his 1abor.for this important task, he

jeopardizes his chances of securing good land

after consolidation; the neighborhood branch of
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the clan —-- through the lineage deciding which

-~

f members will secure title to particular pieceé of

iand.—— thus wield%sékfanction for enlisting éhe
cooperation of its meﬁg;rs. -

. . Land rights of ‘a limited scope are
allocated tp inaividuals on bases other than

natal membership in a land-holding lineage. &

man can secure cultivation rights from his wife's
linéaée,rjust as- a woman (mbre frequently than a
.man) can enjo?lsimilar.rights in affinal iand.
The:land which he cultivates under this arrangement
is not heritable by his sons, although they can
formally secure permission from their mother's
lineage to continue cultivation after their
fagher's death.

A man cannot transf;r,‘through sale, or
otherwise reallocate rights to cultivation gained
through an affinal relationship; to do so risks a
m jﬁf—aispugé. Cultivation of affinal land by a
map is not c;ﬁqon, although it is well-recognized
/9 a possible means of temporarily securing garden
plots.

A variation of land tenure, based on

lineage membership, occurs when a relationship of
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%ictivé'bxothergoéd ié-created through a fitﬁal
called "being born toééther“ (gﬁciar?na).”-Uniike
marriage ce;emonieé\igsyrpbrating a woman idto
her husband's clan, thfg ritual requires tQE
siaughter of a goat and an oath of mutual alle-
giance between the stranger and members of the
host clan. He thereby secures cultivation rights
to land belongipg‘to the lineage he joins. Fields
‘allocated to him can then be inherited by his
sons. Through this ritual incorporétion into a
;ew Elan, he gains prerogatives of natal member- ~
ship in the clan. The rule .of clan exogamy,
moreover, extends to him and to his children. f
found several instances of the incorporation of
Kaﬁba people into Mbeere clans. Many Kamba
migrated to Mbeere in the lé%e 1940's to escape a
severe food shortage in Ukambani. They most often
vjoihed Mbeere clans sharing common ancestral
tradition; with their natal Kamba clans.

Another form of land tenure, based on
tenancy,:i§,moré common than 1and‘rights deriving
- from either affinity or fictive brotherhood. A

~v

tenant (muvoi, pl. avoi) seeking a garden must

present beexr.to members of a lineage whose land he *
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wishes to cultivaté. Rental in cash, or stock,

or portions of subsequent harvests is'not'fequired.
Like cultivation riéhtgﬁ?ased on. affinity, a
tenant may not.transfef/ﬁis.cu;tivation rights nor
bequeath them to his sons. The rights are, how-
ever, renewable Sy his heirs. Some informants
emphasize the possibility of land disputes arising
between long-standing tenants and the host lineage.
Recognizing this potential for conflict, the host
lineage can restrict tenants to the growing of

only seasonal crops (irio cia mbura imwe, literally

"foods of one rain"), such as maize or millet.
Trees such as banana, mango, and miraa (the leaveé
of the latter are highly valued as a stimulant
and‘appetite depressant), on the other hand, should
not be grown by a tenant; sin;e these trees require
years to mature, they may be used as evidence of
long-~term occupation and ownership of the land, if
disputes arise. Preventing'tenants'fxq@ growing
long-term crops thus undermines their ability to
wrest céﬁé;ol from the host group and permits the
latter to ask tenants to leave at the end of a
growinhg season, although eviction is uncommon.

T

An individual seeking a garden from
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mémbers of a’@ifférent lineage of his clan is not
réquired to present beer to lineage elders. -
Because of mutual&gass?rﬁ normglly obtainipg,
among' the EOnstituent)iingages‘of é‘clan, a person
‘can gain gultivétion rights to laﬁd controlled by
clanmates without much difficulty. Of coﬁrse he_'
is nbt~perﬁitted to sell the land nor otherwise

to alienate it outside the lineage.

-

Land consolldatlon in central Kenya and ltS
delayed extension to Mbeere .

Prior to the colonial government's
declaration of the Emerge%cy in 1952, as a
response to Mau Mau activity, land conéolidatién
had been discussed only as a means of improving
férming and agrarian reform. Sorrenson (1967)
suggests that the colonial *government, prior to
the period of Mau Mau,  remained equivocal about
land consolidation, in part because it feared the
oppésitioh of Kikuyu political leaders, who often
criticised go&ernment policy. Also, he explains;-w -
the British were apprehensive about the possibility
of creating landed and landless classes; The

Emergency brought about the detention of many

Africanﬂpoliticai,leaders, thus providing the
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~ government the opportunity to push land consoli- "

daﬁion‘in Kikuyu}and without 0pposition._fM§re—
over; land cénsol'dation was then carfied out as a
politipal ﬁéa;ure. itﬁbecame alway;of rewarding
loyalists with larger, choicer pieces of land.
Land consolidation was facilitated.by the policy
of villagization during the Emergency; the
colonial government coerced setﬁzément of Kikuyu
and, related peoples into nucleated Qillages, away
from their traditional dispérsed settlement |
‘patterns. Nucleated viliages, it was officially
believed, would-enable thé'governmeht to exercise
greater control over the populace and to curb
Mau Mau influeﬁce among them (Sorrenson 1967:32,
107, 11i, 113).7

During the Emergency (1952-1960), Mbeere,
unlike most of the Bantp groups of Central Kenya,
did not experience forced resettlement intq
nuéleated villages. The concomitant of villagi-
zation in Kikuyuland (and neighboring Embu), land
consolidation, thus. did not proceed in Mbeere
during the last years of the colonial period.
Mau Mau had not successfully penetrated Mbeefe;

-

although@some Mbeere men did take the Mau Mau




“odth of unity, théy did so in Kikuyuland or in

RY

Ly

Nairobi and other towns where they were labor
migrants. &\“*u |

As early as 195;, Lamberf, thé District
Commissioner é% Embu, reported that Mbeere was
the area of the District (then Embu waé much_
larger) ledst affected by politics, and there was
no branch of "the Association" in Mbeere (Embu .
District Annual Report 1932:DC/EBU/1/2); here
Lambert was doubtless referring to the Kikuyu
éential Association, an early political union
proscribed by the government in 1940. The assess-
ment of the Mbeere as essentially indifferent to
political as well as missionary activity was a
poéular view during the colonial period.

Through the 1950's, Embu District Reports

reiterate Lambert's theme and also emphagize

Mbeere loyalty to the government and the repeated

' failure of Mau Mau to make inroads into Mbeere.

A report from 1953, for example, by a District

Commissioner of Embu states:

These difficulties, in building up
an effective campaign against the
terrorists, were experienced in all
Divisions except Mbere [sicl, where
intense hostility to the Mau Mau

S
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was evidenﬁ. Their'feelings were

exacerbated by terrorists' A

atrocities, which produced no

intimidating effect on these

tribesmen ( u District Annual

Report l953:DC/;BU/l/2).
A year later thé District Cémmissioner of Embu
attributed, without furfher explanation, Mbeere
rejectioq of Mau Mau to "the influential position
maintained by Chief Kombo who has been in govexrn-
ment service sincé before the First World war"
(Embu District Annual Report 1954:DC/EBUL/13).
A-later report also stated that "the government's
policy was one of supporting and rewarding the
tribe", which was "impervioué to Mau Mau indoctri-
nation" (Embu Distriét Annual Report 1955:DC/EBU/
1/14). Xombo became particularly wealthy and had
many wives and children, as well as much laﬂd and
cattle. He explained that Mau Méu killed innocent
women énd children and tﬁerefore he adamantly
opposed it, with the aid of his police. Obsérving
his prosperity one also supposes he had personal
reasons for supporting the colonial government.
Kombo's loyalty to the government is cer;ainly

attested to by his long period of service, from

1912 untiL 1959. 1In the first month of my field-
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work, he prevailed on me to photograph him wearing

several medals bearing likenesses of British’

sovereigns, whiqh‘ e had been awarded during his

service. The.importaﬁbe of government “reward" is
also reflected in another former éhief's remarks
about Mau Mau;'hé said that the Mbeere supborted
the gpvernﬁent because they were thus ablé to get
many positions as police during the Emergency
{Brokensha, personal communication).

Other reasons more significant than

N

pefsonal aggrandizement or reward expléin general
Mbeere acceptance of the cqloniai goveknment, even
during the Emergency. Historically, the colonial
government was not greatly concerned with Mbeere,
béyond administrati&n. Little was invested
materially for the improvenient. of the land or
living conditions of the people. The indifference
bf government was matched by indifference of other
European interlopers -- missionaries énd gettlers.
" The Mbeere, unlike fhe Kikuyu for example, thus
sufferea no alienatiogp of their land to Europeans,
who; from an: early period, had dispossessed many
Kiknyﬁ farmers., Kikuyuland is very temperate,

receives-good rainfall, and is very fertile, thus ..



making it highly attractive to farming and
settlement. In Mbeere, on the other hand, vast
I

stony and‘Qaterless %sgas support few people and
¥ .

were never attractive téfﬁuropean settlement or
development, thus sparing the Mbeere the trauma of
land alienation. ‘Thus the Mbeere never developed
intense grievances, particularly concérning land,
against an administration more concerned with the
development and control of other areas.

On the contrary, the colonial government
h;a aided Mbeere with forms of famine relief
periodically, when rains failed seriously (Embu
District Annual Reports 1940, 1943, 1944). Also
government officers encouraged Mbeere to expand
rathér‘thén decrease their territory, through
migration. Some officials re;ommended relocation
from the eroded lower, drier elevations of Evurore
and thawa pocations to Eigher, more productive,
sections of the District, One area recommended
was in Evurore, bordering Embu Division. This
latter area (Nguthi'Sublbcation) had been, until
then,ronly sparsely inhabited because it lay on
border points between Chuka, Embu, apd Mbeere and

was the scene of warrior skirmishes. Early

-227-



recommendations for these migrations into the

- uplands were not heeded by the Mbeere; reports

suggest that.the Mbéexgu?referred the lower
elevations where their“izvestoqk,could more
easily flourish. But by the i930's'thét migration
began, spurrgd oﬁ by a rinderpést‘epidemic
decimating livestock-(EmbeFre sic Record Book
1915-18:EBU/45A; Embu District Annual Reporss
1933, lé34;pc/EﬁU/l/2; Colin Maher 1938);
Sorrenson ;rgues that the distinction
bétwéen Mau Mau adherents. and those people loyal
to the colonial government tended to coincide
with a division between those with land and those
without. For example, Sorrenson interprets the
Lari massagre -- in which a loyalist chief, members
of his family, and otﬁér loyélists were slain by
Mau Mau adherents -- as the-éulmination of a
schism between landed loyalists and dispossessed
revolutionaries (1967:100-101).

This argument is instructiv® about the

division, during Mau Mau, between the eere and

the closely related Embu. The latter, unlike the
< . -

Mbeere, suffered villagization as a result of

allegedly heavy Mau Mau activity within Embu
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Division. Other government attempts to~suppresé_
Mau Mau in Embu included aerial bombing of the

Mt. Kenya forests tcaxﬂéﬂfnate guerillas using
those forests as.a base.”/;kirmishes bétween Mau
Mau from Embu and Mbeere people occurfed on at
.least two occasions in 1954; these encéunters
reéulted in several deaths in the vicinity of the
Embu/Mbeere border, wheré Kyeni Location of Embu
joins Evuﬁore Location of Mbeere. It was to this
relatively fertile area that the government
ené;uréged and supported Mbeere migration from
the lowlands of Evurore Locatidn. This part of
Nguthi Sublocation had been the scene of numérous
land disputes, not only among Mbeere but also
betweén Mbeere and Embu. During one of the armed
encounters between Embu and Mbéere people, the 4
Kanyuambora market and-school in Nguthi were
burned. The District Commissioner's report of
one engagement hints that tensions over land
between Mbeere and Embu played some role in the
Mau Mé?/Mbeere antagonism:

It is cheering to relate that in

February some Embu attempted to

- oath the Wa-Mbere [sic] and this

led to a civil commotion and the
routing of the administrators.
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The Wa-Mbere remained staunchly on

Government's side, and are to be

most sincerely congratulated on .

their loyalty.
The report contihues, with this sentence partially
deleted from it:

The Wa-Mbere apart from a long

standing animosity regarding their

Boundary with Embu Division, con-

sidered the inhabitants of the

" latter to be Mau Mau (Embu District

Annual Report 1954:DC/EBU/1/13).
Informants also point to jeaiousies over land as
contributory to the armed encounters." Repeated
land disputes between Embu and Mbeere in border
areas, the relatively greater success of the
latter in pressing their claims, and early
government support of Mbeere expansion into border
areas suggest that the land question was an
important factor in the division between Embu -
and Mbeere over Mau Mau. .

Yet, within Embu District, the Embu -
people benefited more than did Mbeere from the
‘efforts of agricultural officials ddring the
colonial period and for some time after Independence.
Mbeere people, in comparison, received less sus-

tained technical agricultural assistance; efforts

at development in Mbeere were less successful

o
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thén in Embu Division. "Because the Mbeere re-
jected Mau Mau, they did not experience thé !
indirect advantage %Thg%ftiéiéation iq that-mqu—_
ment, namel&, the reorégﬁizétién of land—holéing
aﬁd agricultural technigues which were éart of
the concomitant iand consolidétioh program.
Mbeere did not come under plans for land con-
solidation until the late 1960's, and they
conéinue fo cultiv;te disperéed léﬁd segﬁents
w?ich cannot be as efficiently worked as the
consolidated parcels among the Embu. Only in
1969 did the initial phase of land consolidation
begin in Mbeere.

The anticipation of land consolidation, increasing
land disputes, and the failure of the oath
: . ]
a) The process of land ‘consolidation in
Mbeere

The traditional éattern of land tenure in
Mbeere is in the brocess‘of radical altgratién.
‘The government wishes to cﬁnsolidate the dispersed
hoidings of each cultivator into a'éingle land
 parcel, which he may then own., It is hoped that

'consolidation will make agriculture more

efficient and ‘individual tenure more secure than .

X
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in the past.. The reorganization of land tenure :

is an extremely complicated progfam7 for it requires
aerial surveys-and ng:iination betweenrland con-
solidation offiqers of tﬁé ggvernmentvand lineage
elders. A picture of the order éf events is'
provided by Brokensha (1971). -Briefly, T will
summarize. the plans. . in pféparation for the

aerial survey, each lineage, in cooperation with
other lineages of the clan, must demarcatée the
bounda?ies of its land parcels and gardens by coe
- planting sisal. After the aerial survey, the
numerous land disputes over ;arge land parcels

are supposed to be settled by an adjudication
cdﬁmittee in each Sublocation, composed of at

least one representative from each local clan,

an executive officer (and recbrding secretary),

a demarcation officer, an@ a survey officer.

Use of attorneys by litigants and employmentvof

the oath will not be permitted in the settlement

of disputes by these committees. When the
adjudication committee has reconciled all the .
land claims in its area, the survey officer will
prepaxe‘a map and set the boundaries for the .

clans (Brokensha 1971:9-10). People plan that




then lineage elders, on the basis of a

computation of the total acreage held by thei£ . %
group, will allocatekiegi.to all the male members
of their groué.'>Certaiﬁf;reas of high agficultural
potential, such as Nguthi Sublocation, have'been
assigned first priority in the consolidation
process. Driér, pastoral areas supporting fewer
people_méy be organized into ranching schemes

with group land ownership; consolidation for

these areas has a lower priority on the timg—
taﬁle.' In some areas, Brokensha predicts mixed
group and individual ownership, depending on
ecology (1971:12).

b) The anticipation of land consolidation
and changing land disputes

Land consolidation, attended by frequent
and inzenge land disputes, exemplifies significant
changes which have impinged on Mbeere. Aall
informants agree that land disputes in the past
were easily settled. In earlier periods, they
expiain, litigation over land most often concerned
onl?iboundaries between garden_plots. Everyone
qould secure land without difficulty, they recall,

for there were fewer people and lineages were not

S
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claiming such-lgrgé land parcels as presently.
Indeed, court records show that the number. of land

-

disputes has dramatsge&iy increased since 1960 .

and that disputesufrequégtly involveilarge tracts
of land.

Since at least 1964 lineages have con-
centrated»on‘acquiring large land parcels as they
become aware of two possibilities: 1) such land
after consolidation (which, even by 196l,lsome
Mbeere suspected would reach them'evegtually)
cguld‘be sold for relatively large sums of money,
if ownership could be demonstrated} and 2) a
lineage might maximize its total claim in order to
secure enough land, at consolidation, for future
genérations. Increased population, especially in
areas of high agricultural potential, also exerts
new pressures on land. The intrq@uction of cash
crop opportunities similarly has increased demands
for productive land in sufficient acreage to
yield profits. As a gesult, the focus of land
disputes in the decade of th?‘sixties turned from
garden boundaries to the ownership of larée land

parcels by lineages in the areas of greater

agricultural potential.
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Land disputes in the late 1960's (partich-
larly those whicﬁ reached court) emphasize ;hei-
ownership of lafge land. parcels, not simply gardens
or their precise boundariés; thusrland disputes at
court during the.l960's invoive lineage pitted
against lineage, nét justrindividual against indi-
vidual, as was common in earlier, smaller-scale
local litigation Over land. Formerly, an individual
who lost his land dispute, heard by a moot, would o
need to alter his boundaries or give up a garden
plét. " Lineages in areas settled in the last few
decades have established many gardens and have
promulgated claims to the larée land parcels ind
which those gardens lie. Disputes between lineéges
fhen affect not only the ownership of gardens of
lineage members but aiso the corporate claims of
a lineage to a.large parcel. Thus, as l?neages
contend over large areas of land, people stand
to lose present and future gardens; the linéage
may,forfeit, or fail to establish legal claim to
an entire land parcel out of which many gardens
have been or are to be cut,

From thé late 1950'5, then, litigation

over land in Mbeere greatly increased. Informants'




testimony that chronic land disputes were not

- common in the past can be verified from records

at the Mbeere D;visionéixgssrt; Land disputes

held before local moots aréﬁnotd howe;;r, recorded.
o Prior to 1959, the Mbeere Divisional

Court recorded land aisputes in the general

civil registry, which also included such civifijvzj?

dispﬁtes as suits over debt, divorce and adultery.

Land cases reaching the court numbered only four

or five per year. From 1959 until August, 1970

(éhemterﬁinal date of my research), however,

land disputes in Mbeere proliferated and were

entered into a separate land registry, distinct

from the general civil registry. The table on

the féllowing page presents the number of land

cases which reached the court frbm‘January, 1959

until August, 1970.

The decline in the number of land cases.
registered at the Divisional Court in 1967
probably reflects the re-organization of Kenya
courts in that year. The Mbeere African Court,
composed of a board of three elders, was
supplanted by‘the Mbeere Divisional Cpurt,

chaired by a single magistrate. The"umbgr of




Number of Registered ILand Cases

TABLE 4

Mbeere DiviQEBhai'Court,'

,/

January 1959 to August 1970

Year
1959
1960

. 1961
1962

1963
1964

1965

1966 °

1967

1968

1969

1970 (January- .

August)

Number of Cases

P

6

10

10

11

17

32

21

30
12
50
18

47



’
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lladdﬁcaées againfdéglined in‘i§6§:w“ﬁﬁring paxtyofwf
that yeér, the court was off}cially'closed'éq ﬁhe
introduction.of newgiagggcases so that local moofs
"might settle iand-dispuggé and head off an

" inundation of land cases;aﬁ the court during the
‘consolidation périod. That goal was not achieved,
however; thé iand cases were not effectively
settled, locéllyg-for when the-court‘again
-admitted land céses‘in 1970, if was gree£éd Wiﬁh a
flood of land disputeé, many over fhe same laﬂdv
p;;ceis disbuted in'ea£lier éases.

@peg;e attribute/their<increasing
litigiousness over land nét only to the factors
alrea&y mentioned (increased population, possibilit§
of cash-cropping, anticipated land consolidation,
sale of lana for cash) but al;o to the "cleverness"
(uugi) of individuals adept at manipulating the
litigation process £0sthéir own advaﬁtage.
Sanctions of the traditional ocath can be averted,.
it is beliéved, by swearingAcirduitously. But
also the court itself may be manipulated, according
to informgnts who haye lost cases there. Eor
example, in'the‘éarly 1960's two court glders-

were members of one clan segment located in Nguthi
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b;“g",lon., One'of those twpﬂpeople was the son "~
of a man who was chief during part of that period.
That same clan segmedt;xif involvgd;in more land
disputes in‘tﬁe 1960's thé; any other clan in the
Locaﬁion, and it won évery case>iﬁ éntered.
Losers attributed that rate of success to the » -
favoritism-of.the court and political situation.
"Cleverness" is also believed to be a
product of education; each lineage, if it hopes to
compete successfully for land at court,.must have
atvieaét some eduéated members to draft letters
to~the court, collect and record -contributions
from kinsmen for the ¢osts of litigation, and to
help plan court strategies. Leadership of
linéages includes educated men, evén if young, to
act as secretary-treasurers fof the lineage
organization. Clans With«greater numbers of
educated men are believed to-hold an advantage in
ongéing litigation.
Ex-chief Kombo, an influential flgure,
opposed land consolldatlon in Mbeere, suggestlng .
that very few people would benefit. Citing the

large areas of Mbeere that have severe water

problems and sandy or rocky soil, he believed
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- that-iﬁdividuals:aSSigned suchlpieCés'of"lénd”” o
Qould suffer. Presently more and less fertile ‘
lands are not the mok oly of SLngle groups or
individuals s;nce the system of multlple, small
holdings means‘that many,;ndividualé may

cultivate plots in more than one ecoiogical
setting: Othér Mbeere also express fears thatl'
the consolidation procesé may cut off individﬁal
cultivators.from water sources tﬁe§ now have

access to through the present system of multiple
hOldlngS. Thus, Mbeere un@erstandlng of ecological
factors in land-holding also contributes to ‘ |
attempts.to establish cléims to ;ertain lands in
orxder to retain or gain them permanently after

registration.

-

c} The use of the oath in settling land
disputes

Current tensions over land have been on-

" going resulting in a chronic instability between
some corporate land-holding groups and alliances
betwegn gﬁhers in ﬁoﬁtention. Chronic tension
derives from a legal failure of dispute settlemént
and conciliation between land-holding grolps Qho' .

enter into -initial conflicts. That failure in



settlement is,»in~p$rt, a-result-of-the
'inéffeétiYeE§§§rqgrﬁré@;ﬁigggi;legal éfgg;aﬁré;’
relying on a ritual'oétb.

Duriﬁg the peridﬁ of incréasihg land

litigation, the traditional oath has been used

in cases;befbréwibéal.mooté and Qasrélsoréééui;ed
in many of tﬁe land cases which went to court.
The decision of the court to employ the oath

h depénds first.on the expressed desire of litigants
to take-the oath and second on‘agreement to the .
oath by the court. During the course of ﬁy field-
work, I found no official policy against the
oath, although”it was clear from the current
magistrate that he personally opposed it as well
as other "nasty things" in relation to traditional.
custom. Moreover, a 1970 official ruling noﬁ pro-
hibits use of the oath by'lahd adjudication
committees in the consolidation process (Brokensha
1971:10). Although: the ocath has been controversial
and not wholly effective, it has been an important
moot-and court procedure:

The court or mbo£ hearing a land dispute

always visits the land under litigation, at one

point in the legal procedure. After that visit, S
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‘an oath is aéﬁinistered,—usually in the local

=== market. Events in a legal proéeeding’cqncernidg
.land may take place %u@r a matter of weeks
depending on the availability of witnesses, the

3 .

schedule of the court, aﬁd the like. The order

Vofrtgese events is as follows. Each disputant -
'anq his witnesées testify about facts concerning
ownership of the land and state the boundaries
being claimed. Following the'testimony of each
disputant and his withesses, cross-examination
engueé; each litigant ;nd his witnesses are
gquestioned by the moot elders.or-court and the
other litigant. Following testimony and cross-—
examination, a visit to the disputed territory
is made and the litigants point out the boundaries
. they claim. Wiﬁnesses hold%n; adjacent territory
corroborate the testimony .of the litigant whom
they suéport. The oath is then sworn by each
litigant and his witpesses after the boundaries
}alr..‘e pointed out.
Téétimeﬁfvin a land caéé may inélude a
' variety of evidence éonsidered,germane'to_proof

of ownership. The litigants recite the generations

~of their lineages which they allege have occupied



“and -claimed thé land They. also glve accounts of o

bulldlng on the land, cultivation within it,”’
assignment of tenancﬁkaigzts, and other activities

of clan o:~lineageAmember§ on the land. The

liEigants particularly describe boundaries and

épecific boundary markers, which:include stones,

trees, and~thé'like. .Resul;s of past dases o
bearing on-pfesent;claims are cited. The lattér
evidence often proceeds from decisions of local
moots held years before. In the absence of

written records of local moot proceedings,

confusion and disagreement often ensues.

The land oath requires the summary of the °

salient points of the oath-taker's testimony and
an invocation of death if the words are false.
As in other oaths described, the substance con-
sumed is fifst curséd ritually by elders. They
make substantive in that material the words of
the garse. As the lltlgant or witnesses taking.

the oath, consume this substance, uttering their

‘claims at the same time, their words also come in

.contact, so to speak, with the cursed material,

so that their words can be made dangerous} The

land oath vafies from other oaths by requiring
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the addi;ion of soil (from the disputed territory)
.to goat's blood; both are mixed together, cursed;
and then conéumea by Litigants. The addition of
soil to the bléodrgives tie oath further potency;
the soil acts as an additional medium carrying
the words of the curse into the oath-taker's body;
it represents Ehe precise focus of the dispute
and the testimony being sworn to.

As each disputant or witness swears his
oath, the court or elders of the moot carefully
note the manner and content of the utterance.

If a man falters, aépears fearful, or is incon-
sistent with previous testimony, the case may
immediately be judged against him and his allijes.
It is assumed that only a liar, fearing the
oath's consequences, will faltek.  Refusing to
take the oath, by gither a litigant or his
witnesses, or behavior (such as dropping the
cursed materidl, as i discussed in the previous
chapter) which can be interpreted as indicating
one is refusing the oath, is also taken to mean
that one has lied. Incoﬁsistency is interpre—'
pated'as a way of eéuivocating earlier, false

claims so that the oath will not bé harmful.
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All such behavior can be taken as indicating

prevarication or-can be-held against-one's claims, -

without waiting for tg:“aagh to take efféct; the
curse is believed to take;;ffect within seven
months. I never found an adequéte explanation,
either provided by ﬁbeere themseives or inferrable
from their behavior, for this time period of
seven months; seven, is, however a common Mbeere
magical number associated with aanger. When
immediate decisions areAmade by the moot or court,
on the basis of how the oath is taken or Qho takes
the oath (if a witness, for example, fails to
take an oath confirming his testimony or that of
the man.he supports, that is taken to mean he is
reneging), the oath is employed not only to deter
falsehood but also to test for ;ruthful testimony,
as a diagnostic device. If judgment cannot be
made on the basis of testimony or the way the
oath is taken, no immediate decision‘is made by
the mooﬁ, awaiting the outcome of the curse.

A man.ﬁay be judged the winne£ of a case
after the.oath is taken, but if he then dies‘
withiﬁ the seven-month period or if a member of

his lineage becomes seriously ill or dies in that
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period, then the loser in the case may use this
‘ fact to lnltlate an appeal and reopen the case.

That is, the loser can&\Squt that such disasters

resulted from the oath's effect proving his

oppoﬁe t lied about his own or his group's land.

s basis for ae appeal is the perception of
ship greup as a unity in relationship to a
biece of land. Mbreover, the cbnsequences of the
oath itself are appealable. Dea£h may be
attr%butable-to disease-or sorcery; or cdnfinued -
life may be attributable to magic counteraction,

on the other hand. BAll these possibilities

suggest that the results of the oath do not con-
firm final agreements and that the oath is not

self-correcting; success and failure of the oath's

&

effects, like magic generally, can be infini;ely
rationalized or explained away. |

As in other disputes utilizing an oath,
each disputant in a land case swears noéktejﬁgrm
his opponent through sorcery.‘ This characteris;ic
of the oath is desiéned to re—establish some
degree of harmonﬁ‘between disputants or, at least,
to avoid furthex interpersonal.conf;ict between

them. This result is highly desired, although
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not always achieved, in land disputes.

In those land cases heard before the .
court, the ocath was Céh§£33fed necessary for many
deciéions. The impartialiEy of the oath as a
means of determining claims is thus cited as an
ideal. some litigants requested the oath,
claiming that the court was partial, during one
pe;iod. They demanded that the oath be taken,
explicitly charging that the court was biased
against them and that only such a supernatural,
impa;tiél measure could determine truth. Yet,

s
according .to available case records, the court
(both the Mbeere African Court and its successor,
the Mbeere Divisional Court) often cited rational
arguments and testimony, rather than the manner
of the oath, as the basis for ifs decision. Thus
in a court decision the oath has actuwally often
proven more an expressive releése_g; the basis
for a later appeal, than a primary instrument in
' df%pufe settlement.

The oath for land disputes is seasonal,
for it should be taken only during the long dry

season from late January to Marxch. It is believed

that taking the oath during the rainy seasons can

Ay
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harm the crops to the'point of endangering the i
harvest, The land oath requires removing soil
from the disputed terr%tgiz, but people are
loathe to do this when crdg; are in the ground,
for fear of committing a taboo act. A proscription
against removing soil from the land during the
rainy season applies not only to soil for the oath,
but also to the clay-like soil for making pottery
-- an activity similarly restricted to the dry
seasons. Mudding of hoﬁses, perhaps because it
was ;ot;a common traditionél practice, is not
restricteét— Moreéver, Mbeere consider mudding
houses during‘the rains as highly practical, since
the arduous task of carrying great quantities : 'y
of water from streams can be avoided.

The land oath may be pefﬁitted when crops
are planted or growing, but the oath-taker is
then required to sacrifice a sheep to mitigate, .
or "to coolJ'(kﬁvorovié) thé effect of soil
removal. Informants say this infrequently occurs
simply because such an oath is too expensive.
T@e sacrificial sheep must be added to the other

costs of'a case -- a goat necessary for the oath

itself, and beer or other food given to the elders,
- . R

U



or court costs and transportation fees, if the

court is -used. M

Land cases req" e a great deal of lineage

B

organization, as well as mgﬁey,and time. Thus
litigation and plahniﬂg-;trategies is more con-
venient during the dry season, when harvests

make materidls for beer—manufactﬁre as payment
plentiful and when there is freedom from culti-
vation. Lénd litigation during the dry season is
also reinforced by the éupernatural sanctions
agai;stltaking the oath during the rainy season
and planting period. During the latter times,
people are fully occupied with cultivating,

weeding, and protecting their gardens against the

ravages of birds and monkeys.

-

d) Analeis of recent land disputes and
the ineffectiveness of the oath

a5t

A large land dispute between two parties
representing their lineages is not a unit, sui
generis, but just one incident-in a larger process
of events between many indivi@uals and lineage
groups. Despite ;hg desired function of the oath

in such conflicts, it does -not seem to work more

than temporarily, since these disputes are
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chronically unsettled;_ ?he land issue -and the
sérioﬁs land dispufes must be analyzed'in view.éf
their ongeing naéure, which is due, in paft, to
the changing sﬁaéps‘of théloaﬁh.' i have discussed
.in the previous chapter sbﬁe éf'the féctors
éffecting the effectiveness of the-oafh, énd iﬁvii
fhis chapter iAhave introduced ﬁactors other than
the operation of thg oath which afféct land
litigation.

Here I want to ‘explore more closely hoﬁ
land cases become interdependént and how the oath
contributes to that problem. Many land cases are
closely inter-related, for witnesses in aﬁy one
case bring to bear evidence from past cases, held
eithér in court or before a moot. The same groups
of people can be found again and again as
\witnesses and litigants-in,pases involving the
/Zame_qr different dispgtants. Often the same
segment of land or pérts of it are disputed iﬁ
cdée after case, with different groups laying
o claims to the same territorx. As there is
necessarily reference to prgér cases and events,

a premium is plaéed on consist;ncy in'testimony

¢

from litigants and witnesses. If a man is

-
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inconsistent, as litigant ox witness, from one

- case to another, his credibility is seriously

impaired, and‘this fgbtﬁis;donsidered. The outcome

£3

. o
of one case can immediately initiate another, for

.so many lineages and boundaries are involved ‘that

.any one decision upsets other claims. Any case’

may becbme'part of a general conflict over land
dwnership in the area.v The oath at the céhclusibn
of a singlé case has notrresolﬁed therdiSPQte but
has ét most stabilized.it temporariiy. ‘Litigation

does nonetheless socially define the contending

groups as legitimate claimants. to the land and

thereby serves to exclude other potentially

serious inferlopers.v successful land litigation_
thus functions as a kind of interim title of record
during the difficult tfansitio; from traditional
tenure to tenure legitimiZed by registration.

- A strong case requires witnesses from
bordering lineages willing.to testify and take

the oath, because of the traditional nature of

-

land tenure -- in which land is controlled by

ébrporétévgroupé -~ and because of the complex

~network of these corporate claims. One function

of the moieties is to provide alliances'between
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cLans'who can be-qpuhted on for needed support inv
oathing. The.oath stimulates and reinforces -clan
alliances and oppositﬁbqihflong‘moiety lines.
Lineages within each moief?lmay havé laﬁd cases
with each other,.but informan;s felt that the

most serious cases 6ver the largest parcels of
land and thé cases which were least settled and
which generated the most bitterness were those
between people of different moieties. Certéinly
court records corroborate that the most serious
'casé; ténd to occur begween grdups from opposing
hoeties. In those cases, the groups of
witnesses‘assembling behind litigants also tend

to assemble on the basis of moiety affiliation.

In eleven land disputes reaching court from Nguthi
Sublocation in the periéd”l959—§o,.seVen occurred
between groups from different moieties. Information
on the moiety affiligtion of witnesses is available
for five of those cases indicating that three out
of a total of forty-six witnesses crossed moiety '
~1ihes”to support, through tesgimony and the éath—
taking ritual, groups of the opgosite moiety.

Although a definitive pattern for all inter-moiety

disputes cannot be inferred from this small sample,



a tendency fo£ witnesses to bé of the same mbygty‘
-as the man they support emerges. Moiety affiliétién
has served as a basis féﬁxiigiance formation. |

In those serious laﬁg cases whichvhave
reméénéd-uﬁsettled for several years, it appears
that the oath-taking ritual may do more to-
strengthen alliances between lineages whose members
téke the oath together than to resolvé the qonflict
Letween éhe two %;tigatfng groups. Byrtaking the
oath with participa;Zs on'each side from more than
one cian,.the traditionél oppositioq of clans into
moieties is given purpose. Yet in isolated cases
‘of perceived self-advantage, an individual may
'switch.sides to support a group of the_opposite
. .moiety: A few individuals have felt that their
Side lacked a strong case and then supported the
other side forla promise of land if they win.
Nonetheless, in general use and because of the
constitution of groups of witnesses, the oath -
becomes largely expressive of conflicf bgtween
'moiety groups agd instrumental in uniting segments
of one moiety against segments of the other,

rather than instrumental in resolving tensions

between groups®from different moieties.



During the,pefiod 1959-69, the anticipatioh
of land consolidation has spurred casing, inténsified

its bitterness, and re%qé&id in refusals to accept
judgments, as individuals’ézd their kinéﬁen came
to depend on the future external agency of the

;and demarcation officer to settle theée conflicts.
Moreover; when éhe area was formally declared a
land adjudication district, the higher court
nullified several old decisions, opening them éo
appeal because of imminent land conéolidation.
Thus“caées which were seemingly settled became
explicitly unsettled. Now local elders have been
instructed to settle, without the oath, the out-
standing land disputes that they and their main
instrument, the oath, have been unable to settle in
the recengipasf. .

The instability in the land issue and the
nature of the oath as a ritual means of dispute.
settlement must be considered in light of
important changes in Mbeere. At an earliér period,
in the pre-colonial era, the Mbeere were driven to
@heir.;resentvarea”by cattle raiding and the search

for good pasturage. Then they numbered less and

were primarily pastoralists. Land was not the



scarce resource it is .today in the potentially
most productive agricultural areas of Mbeere,
capable of supporting a relatively dense popu-

lation and amenable totzzﬁﬁmrops like tobacco

and cotton and whefe pasturage is less important.
In foréer days, people only cultiva£ed small
garden plots.and did not éoncern themselves with
the control of large Sush areas which could later
ﬁe cleared for gardeﬁs. foday all land in the
most productive areas, like upper Nguthi, has been
claimed by lineaggs. Disputes in that area.are
often over large tracts of land -~ a valuable
resource anywhere in Mbeere and‘an exﬁifmelyJ.
valuable possession in upper Nguthi, as in

similar areas. The losing group in a land dispute
cannot simply relocate and claim new land.

In addition, the introducti;n of courts
with their appeal systems ana tendency to use
-rational testimony, sometimes to the exclusion éf
the oath, has gliminated the oath as the sole
- means of settlement. Some Mbeere say the oath no
longer works, in the sense fhat men who take it

and lie no longer necessarily fall ill because

belief in the oath has waned. I have discussed



the importance of the credibility of the oath in
‘the'previous chapteti ‘Thusrtoday the ‘system no
longer works effectivels " to getﬁle disputes because
in part, the stétus of the _.oath as ;n instrumental
méans of dispute settlement in land éases is
highly unstable. c

At the same time alternative agencies for
instrumentally resolving disputes have been added,
and these also often-prove ineffectual in settling
serious disputes. The High Court in Nyeri has

invalidated old case results in Mbeere and per-—
mitted those who 'lost ca;es at the court in Mbeere
to make appeals. .Appeé;s first enter the Nyeri
Resident Magistrate's Court from the Mbeere court.
The standard response from the Nyeri Resident
Magistrate concerning an appeal of a land case
relating to unregistered land réfers to a decision
in the Nyeri High Court concerning Civil Appeal
Case Number 1 of 1967; in that case the High Court
cited the provisions of Section 30 (1) of the

‘ Laéd Adjudication Act No. 35 of 1965:

Except with the consent in writing

of the Adjudication Officer no

person shall institute and no

court shall entertain any civil
proceedings concerning an interest
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in iand in_an'édjudication section
et until the adjudication register for

that adjudication section has be-

come final in all respects under

Section 29 (3)\f this Act._

The basis pf~appeaf§ is, thég, that the .
land disputed in Mbeere is unregistered and in an
~adjudication area. Thus, the appeal decisions,
nullifying earlier decisions, have thrown many
old land-disputes back into question, to be
settled by the adjudication committees, whose
members have conflicting interests. .

) Some people fegr that ghey may lose all
their land through consolidatio?. The extent of
enmity betwéen individuals and between.lineages
who have standing disputes has grown worse.
Informants agree that whatever lineages emerge
victorious in controlling certaih land parcels,
the current program, computing the total holdings

_of each lineage and then assigning individual
land sectio;s to lineage members as individuals,
will inevitably resplt in loss of land-for one
class‘of people -- tenants. Another fear is that
a few powerful groups will gain most of the land,

to distribute 6nly to their members, excluding

people from other clans. Everyone agrees that




each -person shouid reﬁeive at leést as-much land
aé he‘is now cultivating,‘even if his current'l;na
rights are on thé basgigii'tenancy or if ﬂis
garden beipngslto.a_landcpércgl of his lineage,
which‘competeé with other lineages fof control of
the land parcel.

A forméf chief of Evurore Location,
renowned and feared‘as a-medicine man, now culti-
vates land in Nguthi near the Embu/Mbeere border;
he claims that land as his. 'At the same time,
men of ‘two other contending lineages argue with
each other>and with him that each gave him
permission to culkivate and that he is their
tenant. The former chief boldly declares that if
his gardens are taken from him, the new owner will
not survive more thaﬁ three days after taking the
land. This situation illusg;ates how current
claims give rise to threats of‘future revenée and
sorcery, creating an atmosphere of fear and
insecurity about secular agencies. Those losing
land in the congolidation process may, indeed,
take recoufse to personal forms of revenge, having
giveh up on secﬁlér agencies and the supernatural.

oath. Another medicine man in Nguthi alleges - L



that many people in Kikﬁyuland, for example, who
. lost théir land after consolidation buy poisons
for revenge. Theée sté&sgi?ts indicate thé
bitterness -and fec;iminatiéﬁs aﬁtegdént to
insecugity’over land. |

The government prefers that people settle

e vy -~

—-,

ongoing disputeélso that land‘consoliQation can ~
proceed. But the pegple have been unable to
Vaccompliéhvsettlement in the exp;éted mannex
because -of tﬂe many changes which have taken
placé. The oath has become almost impotent in
its primary role as a ritual means of dispute
setélement in land cases and instead operates to
juséify and strengthen divisive alliancesf at the
. éame time secular agencies cannot be fully
effective or reliéd on. In‘analyzipg the
character of land disputes we have seen how the
oath has.éxpressed social conflict between clan;

and moieties and has functioned to enforce group

unity in particular cases, while it fails to

" resolve the legal dispute.
g R
e) Recent‘land disputes: a case study

from Nguthi

As- the most populous (and second most



densely populated) sublécation of the three oldest
.Mbeere Locations, Nguthi is thé scene of -many lana 
'aisputes. After examini&g\:he historical and
ecological setting briefly,” i will present, in
detail, one land dispute in Nguthi; thié dispute
illustrates, in concfefe details, ‘many of the
issues I“have digcussed in this chaéter,

The relativeLy high population (4124) and
._ population density (i92 per sq. mile) in Nguthi
is traceable to the ecology; Ngutﬁi offers
residents éémé of the most fertile, well-watered
land in Mbeere. The more productive areas of the
Sublocation support not only tdébacco and cotton
bﬁt also bananas and mangoes, the latter valued
both as foods and saleable commodities in magkets.
Because Nguthi is not uniformly fertile or
productive, however, land di;putes do not bervade
the entire area. Rather, the lécus of the land
disputes center in_the upper region; the higher
areas, about 3700 feet in elevatioh, border Embu
.Diviéion and are b%septed by thé lower Embu/Méru
. road. The central landmark of this region is
Kanyuambara Hill, and the highly disputed terri-

tory surrounds the Kanyuambora market, school, L



and church.

Nguthi as a whole was originally con-~
stituted of six parishes; the lower parishes
have been occupiéd_continuouély fromia very early
period, since the time of early Mbeere migrations
into Evurore, according to many informanﬁs.
The upper parishés of Nguthi, however, were only
sparsely settled unti} approxXimately forty years
ago. Because the iatter parishes of the Sub-
location were contiguous ‘to lands of the Embu
and Cﬁuka‘people and were the scene of intergroup
raids, the land was regarded as insecure for
habitation. According to informants, a few Mbeere,
-nonetheless, always maintained gardens in the
Kanyuambora area; in the pre-colonial era,

cultivators, after working their gardens, retired

to their homes a fgw miles away in the lower
areas, mofé secure for residency. Others state
categorically that their ancestors, fo£ many
generations, cultivated and lived on the land -~
‘a claim pressed in a land dispute but not always
accepted by opponents as true. All agree that

residential population and agricultural pressures ﬁ

on this land have increased in the last forty e




years ‘as people migrated to the higher elevations.

Thé migration was encouraged by colonial
government suggestions%igi;f discus;ed earlier),
the terminationAof.cattle~f§idipg, the establish-
ment 3@ schools and a church in tQE upper areas,
and the immediate cause -- the rinderpest
‘epidemic of the-early thirties which decimated
livestock 'in the lower elevations. The upper
areas offered the possibility of reliable rainfall
in greater amounts, contributing to the new
emphééis.on agriculture following the loss of
livestock; the new areas, at that point, offered
hope for a more stable and secure economic life.
The wave of migr;nts to the upper areas lea to
the formation of eight new parishes in Nguthi
Sublocation. The land aiséutes-how,center and
remain prolénged in these new parishes. Because
of their history, one finds no old boundary marks
for thése land parcels, and little consensus
exists concefﬁing land parcel ownership.

The contrasts between the upper and lower
areas of Nguthi are striking. By walking only a
few miles from the higher, new parishes to the

lower, older ones, important ecological variations



are obvious and populétion density decreases, In
. addition to the steady decline in altitude, stones
and boulders markedly ﬁngizise in size and
frequency; Cactus plants éha occasionally a
baobab ,tree also appear as the altitude diminishes.
Informants frequentl& complained that the lower
areas are very difficult to cultivaée owing to
stony soil. Low rainfall also precludes the
'growing of bananas and does not Favor the type of
"maize commonly grown. Those living in the driest
' part;~oflthe old parisﬁes subsist on mainlyv
bulrush millet and sorghum, in addition to green
grams, as well as any livestock they keep.

The migrants to the relatively fertile
upper area began to cut gardens from the bush and
to claim large land parcels. The traditional

v

basis for k@nd claims,'as I have noted, is proof
of early occupation of the lapd by one'; agnatic
forebears. Yet in a setting like the one I am
discussing, where much of the land was unsettled
until recent decades, individuals may falsely
claim that seven or more generations have occupiéd
these lands, using long genealogies (which may

themselves be“accurate). As one informant summed



up the current spate of land cases: "Everyone

 lies in land cases because everyone wants. land

aﬁd as much as he can get."

The follow;ng case,ﬁfpiﬁies éhe strategies
utilize? in land disputes; one also sees that
neither the traditional oath nor the courts have
succeeded in s%tﬁling this chronic dispute. The
actual individuals anq clans in the dispute are
assigned pseudonyms. The case itself appears in
the records of land cases in 1966 at the Mbeere
Divisional Court. Supplementary data derives
from interviews with participants and other case
records. Court records are kept in English by
the magistrate; formerly, during the period of
the Mbeere African Court before which this case
was héard, a court secretary made case transcrip-
tions. Here I summarize the case and appeals and
analyze the events in terms of the I'beere rules
of land tenure, the social relationships between

v

clans and disputants, other cases involving

"individuals in this case, and the methods of

conciliation utilized.

The litigants in the case, together with

their witnesses are list.'d as follows:




Plaintiff
Joseph Migo clan Irumbi moiety
Plaintiff's witﬁﬁﬁses
.
Michael . Mugo clan Irumbi moiety
Jonathan Mugo clan Irumbi moiety
Lucas Cimba clan Irumbi moiety
.. (lineage A)
Andrew Cimba clan " Irumbi moiety
' (lineage A)
Robert Gaconi clan Irumbi moiety
Jason Njoka clan Irumbi moiety
Defendant .
Abel Nyaga clan Thagana moiety
Defendant's witnesses
David Nyaga clan . Thagana moiety
William Nyaga clan . Thagana moiety
Mark Nyaga clan Thagana moiety
Elijah Nyaga clan Thagana moiety
Joshua Nyaga clan Thagana moiety
Jacob Cimba clan Irumbi moiety
(lineage B)
Matthew Cimba clan Irumbi moiety
(lineage B),
Joseph, representing his "clan", initiated the case, -

claiming the entire land parcél called Ngoro; that
vsizéable land parcel -~ extending from the Embu/ .
Mbeere border beyond the Kanyuambora market,}and
“from the Rueria stream tovan area south of the Embu/
Meru road -- is at least two square miles in- area.-
(The precise acreage of the land claimed is not

included in the case record or available from
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present surveyé; I estimate ﬁ%e size from my own

walks through the area.) The land itself is among

the most fertile in Mbeere, and % is certainly

the best land ih Evurore Location. ’i;y group

controliing this, land after demarcation will possess -~
g’valuable, secure resoirce.

The defendant, Abel, representing Nyaéa‘
clan, won the case under consideration. If his
groupicontinues to hold the disputed land after
%zﬁd consolidation, its éain will be particularly -
significant be;auée ité three constituent maximal
lineages in ﬁguthi contain a total of only one
.'hundred eighty males including children. (The
" latter category is included in the planned assign-
ment 9f holdings for land consolidation.) These

three lineages have joined their respecti&e land
claims together and the division of this disputed
land among ielatively few males would provide each
‘man with a sizeable holding.

Tyo of the plaintiff's witnesses are
affiliatéd fo his clan, although they belong tb a
different lineage. Joseph and all of his

witnesses belong to clans of the Irumbi moiety.

The defendant, Abel, called upon seven



witnesses to supﬁor; the claim of Nyaga clan.
. Fiée of;these witnesses -- inc¢luding David, a .’
former chief of Evurorég%::ftiap -- are meﬁ of
Nyaga clan. DaQid,-the forfer qhief; resided in
Ngufhilagd.cultivated within the disputéd_terri—
tory. Also, one of the two members of £he-Mbeg;e
African Court wﬁich heardlthis case, is a member .
of Nyaga clan, for'Nguthi. This court member is
a classificatory brother of the defendant and at
that time his son, served as secretary for. the
clan{.clén officers function primarily in planning
and executing litigation over land. Moreover,
during some of tlfat period, another Nyaga clan
member also serﬁed as_a court member, although
probably not for the same case. This second
court member from Nyaga clan is the son of David,
one of the witnesses for this case. David was
chief prior to this cas;. .(

| Nyaga clansmen filled the highest offices
during part of the period of greatest land liﬁi—
~ gation, 1960-~1970. From January, 1960 to August,
1970 Nyaga clan, represented by Abel, was involved

in nine land disputes (more disputes than any other

.single clan engaged in) and won all of them; five



-268-

-bf those nine disputes were with groups from
AAEﬁbu. Commonly presumed advantages ‘of Nyaga clahf
- at -court wére not>igno“ed by any of its opponenté,
Prior to the heérings fof;ﬁhis~particulaf.case,
Joseph‘tfied unsuccessfully, through pétition to
fhg court president, to prevent his opponent's
classificétory brother or classificatory son from.
hearing the case. qoseph requested that his case
be heard by the president of the court, unassisted
by claﬁsmen of his opponent; otherwise, he asked .
that thé court obtain an elder from Embu Division.
Thé case Qas eventually heard bgfore the court
president with one.Nyaga clansman present.

| In addition to Abel's six clanmates acting
as witnesses, he was élso supported by Matthew and .
Jacob, two members of Cimba clam. Abel's Cimba
witnesses and the dimba people whg supported Joseph
belong to different maximal lineages. The.presgnce
of Cimba clan people supporting both litigants
introduced an element-of confu;ion into the case,
and points up the p;oblem:oﬁ discﬁssing land claims
in terms of'clans~rath¢r than in terms of'lineages
-~ -the more significant groups in land tenure

~issues. This case thus pits a clan of Irumbi L

r



moiety supported by thfee other clans of Irumbi
‘ﬁoiety against a clan of Thagana moiety shpported
by witnesses from that é&mgmslan as wéll as two
witnesses from a clan (Cimbgsiofvlrumbi.
.;In my initial research, I hypothesized

that the most se;ioﬁs'land cases —- those going
. to court - would reflect cleavage between clan
groups of different moieties, since informants
-were quick to‘point out their antégonisms, in
land disputes, against groups from the opposite
moiety. A strong tendéncy for cleavages between
clah groups of different moieties is demonstrated
in the land cases reaching court from Nguthi from
January 1959 to August 1970, involving clans
withiA“Mbeere. But the division by moiety in all
land disputes is not borne out byfthé case records.
.éroups within a single moiety-do carry on land
disputes aéainst eacH~other, although the frequency
- of such dispu£es is less than for disputes between
groups of different moieties. Clea&ages between
groups of different moieties also occur in disputes
between Mbeere and Embu people -- the latter i

organized 'into the same two moieties as Mbeere. .

Significantly, the court records point to intra-



moiety disputes within only one of the moieties.

The following table numerically summarizes -these

points: &xk‘“

>
."' :

TABLE 5
Land Disputes in Nguthi Between Groups

Within a Moiety and Between
Groups From Different Moieties

- Thagana . Irumbi Thagana
Group: Vs. Group Vs. Group Vs.
Thagana Irumbi Irumbi No B
Group Group Group .Data Total
Exclu-
" sively
Mbeere -4 0 . 7 0 11
Between
Mbeere
and Embu 2 0 6 2 1o
21

-

In intra-Thagana moiety disputes within Mbeere, the

same clan group appears in all cases. That clan

(Nyaga) initiated and won two major disputes with

other Thagana clans. Subsequently they won disputes,

in the role of defendant, againét Thagana clans

résponding to their initial victories. Joseph

aptly remarked that Nyaga clan was unpopular not

only with Irumbi moiety but even with clans of its



charged with taking ad‘antage of a favorable

own Thagana moiety. ~ Thus, with the exeepeion of

the activities of a single clan that has.ﬁeenf
political position at thefekpense-of clans of both
m01et1es, a clear pattern of division between groups
representlng different moxetles in land dlsputes

at court emerges.

In the case pnder consideration, the two
;itnesses who crossed moiety lines are both‘of,v
the same maximal lineage of Cimba clan. 1In
another case involving Abel of Nyaga clan, one of
these—two‘ciaba men, Matthsw, again crossed moiety
lines and witnessea .o~ 12~°.  Iv was rumored, at
least by people in Iruzi: moiety, that Matthew,
Jacob, and some of their iznéage-mates had been.
promised land by Abel and the Kysga clan in the
event of a legal victory (which appeared likely in

' D~
view of that clan's repeated successes at court}.
Moiety ﬁnity is threatened by individuals per-
ceiving their maximum self-advantage outside its
context.

Joseph, even today, is particularly bitter'
about his lackvof support from Matthew and Jacob

in view of the fact that they ars of his moiety.

u

v

LN
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Cimba, is ohe of the largest clans in Nguthi and
.in‘£hatvSublocation has five maximal lineages..’
Suppgit‘from that numérig&iiz strong groupihgbis,
then, .highly valﬁed, but iég'sige“haé militated

against_ internal unity.

Joseph ‘argued that Abel and his clan, in

effect, stole-rightsato the land of his group when.

.ébel, representing the Nyaga clan, won a dispute
| with Ezekiel 6f Njuki clan (Thagana moiety) over
the. .same parcel of land. Joseph had earlier lost
a cas; with.Ezekiel, over parts of thé same land
parcel. D

In sﬁppprt of his claims to the land
’pércel; Joseph cited eleven generations of his
lineage; he claimed that they all had occupied
the land. Joseph'further stated*that he had
'condﬁcted two previous cases over this land
pa;cel; those cases had been heﬁnd by local
elders in moots_rather than by the court.
Joseph stated that he, on behalf of his iineage,'
‘won.poth cases. In addition, goseph tried to

substantiate his claim by stating that he used

trees in the area and drove out those people who

"EﬁIEEGAtéd there without seeking his permission.
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R
Finally, to demonstrate his rights in the land, he

said that he, along with Abel, received one-half of
the financial compenéatio- for gravel-like rock dug
out of land (apparently bought by the éovernment_
when it built.the Embu/Meru road). Joseph argued
that he had a right to all the income from the
rocﬁ,,but that sinée the man who was then chief of
the Location was from Nyaga ¢lan, he had insisted
. that Joseph share the income with Abel. Joseph
maintaiﬁed that they then agreed that the dispute
over the rock exposed a disagreement about land

. S

ownership-and that they would have a case about

it -- the present case about their lands.

Joseph was supported by witnesses from four
"different Irumbi clans; they testifieq that their
lands bordered with those of the plaintiff's clan;
his other claims were similarly corroborated by
witnesses. ‘

To coﬁnter Joseph's claim to the land,
the defeﬂdant, Abel, began with a basic challenge
concerning the name of the land. He said that the
_land-is called Kianderi, not Ngoro, as Joseph had

said. Abel also asserted that the land and its

products had been used for many years by the g

\—
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people of his clan. Abel traced his group's " '

occupation to an agnatic ancestor seven generations
back. He argued that'the&&zzgf clan had granted
permission to many people toréﬁltivate the land
and drove out others who cultivated without per;
mission. In many of its details, Abel's case was
supported by five ﬁyaga clansmen as well as by
Matthew and Jacob of Cimba clan.

. In his judgment of the case, the president
of the court referred to Joseph's case aga;nst
EzekieleQér the same land; that case had been
heard three years earlier, in 1963. The court
official pointed out that Joseph lost that eariier
case‘to Ezekiel} he showed that Abel subsequently,
‘in 1964, filed and won a case over the same land
against Ezekiel. Thus, the court president
reasoned, Joseph was again trying to gain rights
to the land, in a case against Abel. But Joseph
had filed an appeal, about the case with Ezekiel
which he had lost, at a higher court; therefore,
the court presidént stated, since that appeal was ,
still pending) the Mbeere court was bound to
consider fhe 1553 case of Joseph vs. Abel as if -

Joseph had not been defeated over the éame land by
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Ezekiel. The court president did, however, cite

other evidence against Joseph's claim. One of
Joseph's witnesses, when Eh&\i?urt members visited
the‘land in dispute, pointedféat boundaries be-
tween his_grbup‘s land and'that of Joéeph's clan,
Mﬁgo; those alleged boundaries did not céincidé
with the boundarieé cited in Joseph's testimony
on that very crucial pqint. The court president
 also implied that some collusion had occurred
between Jo§eph and a witness, in an attempt.to
seize l;hd-from Abel. The court president found
a record showing that Joseph had once testified ’

on behalf of one of his witnesses when that

witness had a case with Abel and his clan over

'some of the same land disputed in the case at
hand. "

Since each litigant claimed that his clan
had worked the land and used it extensively, the
court commented on those claims by noting that
it observed, onﬁﬁhe visit to the land, more
mémbers of Nyaga clan occupying and cultivating
the land. Also the court considered as very

significant the fact that Nyaga clan received

1666/= compensation {from the British-American




Tobacco Company) for land to use as a tobacco
nursery; this, according to the court president,
"is a remarkable deed and;no land owner could let
it pass to someone'else". Mqréover,-férmer

Chief pavid of N?éga élan received an agricultural
loan, by p;tting up part,of the land as security

-- another deed that would not be permitted had

another clan group owned the land, the court

' argued. BAlthough Joseph claimed that he had sold

part of the land, the court cited his failu;e to
enlist the buyer as a witness. The court’
president argued that the‘alleged buyer was
present when the ritual oath was téken and that he
did not take an oatﬁ to support Joseph.

The court concluded that despite the lack
of support Abel received from other. clans over the
boundaries, hié clan had carried on more activities
on the land than had Joseph's cian. That greater
activity was cited as the basis for judging the
‘case for Abel and Nyaga clan, agéinst Joseph and
Mugo clan.

Although Joseph was- able to produce more
witnesses from other clans to sﬁpporg hié boundary

claims, the court did not accept their testimony.
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The Cimba cléq, for eﬁamﬁle, supported both
;itiéants in the dispﬁte. The court interprete@
this fact as indicaﬁing the clan, as a whole, did
not support either side, andyhisqualified both
witnesses. Here the court made aicrucial error.
I have explained that one canﬁot consider the cian
as a unit as the significant authority in land
tenure. Two different Cimba lineages emerged in
 this case, one supporting each of thé litigants
énd their clans. The Cimba ‘people made clgar to
the court their different lineage affiliation,
and one stated that his lineage had conducted a
case over iand against the other iineage of

- . =
Cimba; however, another Cimba perséh claimed
there was no such case. Yet it is significant
that a case over land between two .lineages of
single clan'i§Apossible. That denies that a
clan is a single unit, owning £he land parcel.
In consideriné the clan as a monolithic, singlg
social unit holding a piece of land, the court
president interpreted Cimba testimony for both
plaint;ff and defendant as internéily inconsistent.

“

Moreover, Jason, of Njoka clan, another of’

Joseph's boundary witnesses, was at the time (and
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even in 1970) embroiled in a land'dispute with a
lxneage of Njuki clan (the clan which had dlsputed
w1th both Abel and Jose h over the land) Tbe
court.stated that untll that‘case was deflnitely
settled Jason's testlmony was lnadmlssable sxnce

x

the rightful owner of the land he hlmself claimed

was at the time unknown._’

The court also dismissed Joseph's claims

" that he had won land cases over the disputed

terrltory in litigation before local‘mOOte eince
sufficient proof of that claim (it is not stated
what such pioofs might have,heen) was not rendered.
Other land cases reaching court have included
references by litigants to cases held years
before in front of local elders, and aisagreement
about the outcome of those cases proved difficult
to resolve because of the lach of written records
for these moot proceedings.

| The basis of the court's decisiohrin this

caseL(as:well as others) and the testimony of the

litigants presents serious discrepancies between

what disputants and court con51der'§ermane to
proof of ownership. Although common ground exists,

the court has introduoed new criteria for proof B



@

of ownership while not accepting others; dis-

putants continﬁe to utilize traditional canons of

proof and techniques of d@éz::ation, which may be

irrelevant in the eyes of the” court. Such matters’

as sacrif}ce, genealogies, and remote historical
fact are insignificant compared to récent
observable activiﬁy such as building, extensive
cultivation, and use oﬁ land as collateral for

:';6ans. Boundaries remain important for both the
arguments of disputants and what the court _ |
conéide;s relevant testimony. Yet the current
instability of land claims and the.fact that
-many cases remain in abeyance has disqualified
the testimony of witnesses whose own cases are

" unsettled; the abundance of contested land claims
and the overlap of claims further complicates the
issue for litigants, since the court utilizes

) other cases (settled and unsettled) at court as
a basis for its decisions., A singlé court
victory is of significant advantage in pgessing
énd’defending subsequent claims, although that

“advantage may be undercut by the invalidation of,
case results through appeals. On the ofherlhand,

those who rely on results of land disputes held
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 before local moots are at a diéadvantage at

court, for they must rely on witnesses' testimony.

& -

rather than the unambiguoqg\:zzcrete court records.

Although Aﬁel'and hisﬁéroup won this
extremely important land case against Josebh and
Mugo clan, his victory has been little more than
nominal because~of‘the nature of land claims and
disputes in Mbeere. Joseph and his kinsmen
:épntinue to occupy the part of the land iq dispute
which they did before and to utilize its trees
for timﬁér,Adespite their defeat at court. 1In
retaliation, Abel sent a letter to the court
requesting that Joséph and his group be enjoined f‘
to stop using the land, in 1968, Abel accused
‘Joseph of bringing new areas into cultivation and
planting banana trées. *

When summonéd to court, Joseph statéd
that he had cut timber for building huts, but
denied plan?ing banana treés or cultivating new
areas. 'Tﬁe reference by Abel to banana trees and

his concern about them is not explained in the

court record. Informants told me, that planting
such trees can be the basis of a dispﬁte because

such crops may be cited as evidence of long-term
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occupation of the land,.and“thusvé basis for a
land claim. This tactic was used when JOséph
defeated Abel's appeal bé@qgis,his miraa trees
establishe& his long-term océﬁﬁancy of-the‘iand,
accqrdihg to the court magi;trate's decision for
him and against Abel.v(These events occurred
after the reorganiéation of the court systeﬁ; the

.

'"magistrate,‘who visited the land in order to make

a formal decisibn on Abel's motion, was not the

court pfesident who visited the land as part of
the ori;inél suit. When the court magistiate
visited the land, he found that Joseph's ‘activity
on the land was confined to the area he had
occupied preceding his case with Abel. Further-
more, the court official found that since miraa
trees planted by his féther were g;owing around
Joseph's gardens and that since Jqseph's home lay
_within the land while Abel's home was a half mile .
away, Joseph had a right to remain on the laﬁd.

Finally, the magistrate cited Joseph's establish-

ment of a home on the land years before the suit

‘began. He thus decided that Joseph was using the
land in the same manner as he did prior to the

- suit, and sincefjoseph had appealed the results of
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the case to the higher court (and that appeal was
pendlng), he should be permitted to contlnue uSLng

the land in the same manner. The court preSLdent

further warned Abel not to interfere with Joseph
and his occupation of the land. )

2

Joseph's appeal, about the case he lost

was flled in 1968 and was accepted.by the Nyeri

High Court, just as were many other Mbeere land

cases. Because, the appeal related  to unregistered

land, according to the section of the Land N
Adjudicélién Act quoted earlier, the appeal was
allowed. °
Currently, then, the case results (with

many others) remain in abeyance; Abel won the
"case, yet he cannot claim the land to the
exclusion of Joseph ana his kinsmernt, who have
appealed the case and won a right to occupy the

. - . .

land despite Abefl's attempt to evict them using

the court. Joseph continues to insist publicly
Q

that the land belongs to Migo clan, and he points

to occupants from other glans to whom he gave

permission to cultivate; these people, he proclaims,

are his tenants.

N . w. a
References in this case to other cases
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held before the court or mooté, as well as‘the
diversity of witnessés'supportiné each litigant,
teétify to the complexity of the issues and to
inter—relationshiPS'between cgies. Moréover,
portions of the land in dispufe are.claimed by
other grouﬁs; we learn, in the case record, of
earlier efforts by Ezekiel of Njuki clan to gain
some of the land. Ozher caée records show that
- at one point in 1964 Ezekiel was sued by Lucas
of Cimba clan (one of Joseph's witnesses) over
part of éhis_same’land—parcel, including Kanfﬁambora
market (which is also part of Joseph's claim, in

the case examined). TIn that case bétween Lucas

and Ezekiel, Ezekiel pleaded no contest, for he

had al?eady lost a case over that land to Abel,

At the conclusion of my'fieldwork, Lgcés was in

the process of filing a land case againét Abel.
ﬁucas and his lineage of Cimba cian'expected

support in their case from Joseph, just as they

had supported Him and his group against Abel.

Again, Sne should recall that Luéas and‘Joseph

are affiliated with clans of the same moiety,
different ﬁrom Abel's.

Interestingly, in this case, Joseph and
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his clan are related byvéffinity to the Nyaga clan.
Joseph's sister is married to Abel's classificato;y
brother -~ the Nyaga clansmaq who served on .the
court. But the marriage did ngﬁ-mediaté the dis-
pute; Joseph's'sister éave complete’support to her
huéband ané his clan and.they all éxpected nothing
else. Mbeere believe a woman should simply support
her husband's clan from an early period in the
‘marriage relationship. ﬁoreover, Joseph did not
use his relationship to press bridewealth ciaims
for he explained that "bridewealth was of minor
import compared to the land issue. Since bride-
wealth does not involve transfers ofnland rights,
pressing bridewealth claims and other'obligations
cannot affeét demands concerning unmoveable
wealth such as land. . .

Insecurity over land’has continued for
years, contributing to an underlfing tension
which I saw emerge on numerous occasions. I
offer from my field notes the following edited
description of one such incident, which occurred"
in Kanyuambora market early in May, 1970:

Passing.through tﬁe market

today, I saw an old man asleep on
the grass next to the tannery.



No one paid any special attention
to him. A few minutes later, how-

ever, returning” to the market after -

having gone home, I found the sub-
-chief and the son ¢ Joseph, the
latter in handcuffs; B®th were
standing beside the old man, still
unconscious. The old man is the
father-in-law of Joseph's son.

The subchief accused the hand-
cuffed man, Joseph's son, of having
beaten the old man, but Joseph's
son denied it all. At one point,
he said that it was shameful to
be seen in handcuffs before every-
one in the market. He was
apparently very embarrassed while
also being very angry about the
charge. The subchief tried to
keep him quiet and at one point
attempted to close his mouth
physically. Joseph's son pro-
tested his innocence, saying that
he had been drinking with the
0ld man but had not beaten him.

From half-way across the
market, Joseph began shouting
angrily. As he came near the
subchief, the latter told
Joseph to come closer. Joseph

" refused, and then the subchief .
grabbed his shirt at the shoulder
and then held him by the collar.
But Joseph squirmed away. The
subchief and his assistant went
behind some market buildings

with their prisoner.

. Joseph then began to claim

© - publicly that the subchief's
lineage was stealing land from
Joseph's lineage; the subchief

is from the lineage of Jacob and
Matthew, who testified against
Joseph when he disputed with
Abel. That, he argued, was the
reason the subchief was
arresting:his son, who he claimed
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was innocent of the charge. ’ v
Joseph maintained the innocence of s
his son to me later, claiming that
the charge against him was un-
reasonable because he insisted
that no one in Mbeere could think
of assaulting anyone Lom the group
providing him a wife. -~

At that point, Joseph entered
a shouting argument with Matthew.
Matthew had seated himself outside
the tannery, and, as the two .men
exchanged epithets, the entire
market was attentive to their
argument. Matthew called Joseph
a dog and criticized him for
never cultivating and for always
drinking beer. Joseph argued
that he did cultivate and that
the beer he drank came from
people who gave it to him out of
gredt respect. Joseph responded
on a number of occasions by
saying that Matthew was a fool,
"Like your mother", (ta njukwe).
Joseph said he had chased members
of Matthew's lineage away from
the land in question, and that he
forced them to remove their bee-
hives from trees on that land; he
also charged that in a case with
that Cimba lineage, over the land,
one of their number had died as’
a result of falsely swearing the
oath. Joseph continued that
only the clans of Mugo and Nyaga
have an interest in the land and
this lineage of Cimba had no
just claim to the land.
' Joseph was obviously very
disturbed during the whole pro-
ceeding, both with the. subchief
and with Matthew. Joseph walked
around in front of the shops
reiterating his claims about the
land‘and his 'son's innocence.
Toward the end of the confrontation,
a popular shop owner, and a membel RSE



of Matthew's lineage, approached
Joseph and told him that he had
said enough. Joseph did not appear °
hostile to the shop owner and be-
gan to walk off. ﬂt\sgi conclusion
of his shouting, Joseph%summed up
his feelings with a proverb- "When
the buffalo cannot be killed, the
calf is killed instead" %Mbo o
ciarema kuragawa. njau). By this he
tried to make the significance of
the incident confirm his claims and
status, for by the proverb he meant
that the subchief's fight was with
him, but fearing.to arrest him

(the buffalo), the subchief instead
took his son (the calf),

This scene in the market demonstrates how
people o££envinterpret incidents in terms of the
ongoing land issue, exacerbating lower level con-
flicts, expanding their scope to greater numbers
of people as well as issues. Motives and actions
éré frequently viewed in the conte#t of land dis-
putes. Joseph thus interpreted a ho;tile action
(arrest of his son) by a member of a lineage which
had opposed him over land as an action calculated
to harm him because of tﬁe land dispute. Refusing
to accept the subchief in his official role,
Joéeph instead saw him only as a mcuber of an .
antagonistic lineage. Joseph then engaged in
public argument with another member of that lineage

who was uninvolved in the initial incident.
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Because’Abel‘and Joseph‘ére botﬁ'clan
leadqfs,’fhey will form part of the committée of’
local clan leaders w.ho will adjudicate, with |
demarcation and sufvgyyoffiﬁefé, the cénfliéting
claims on_the land. It<seems'impossiﬁle Ehat
either Bbel or Joseph, together with theif_
supéortersf~will gééily relinquish his claims to
the vast laﬁd over which they havg disputed. ' Yet
.xthe makeué of ‘the committee as a whole may finally
benefit one more than the other, since Irumbi
clans (iiké Joseph's) outnumber, in population
and representatives, those of Thaggna and because
Abel's in~fighting with some people in Thagana .
may coét him support from those and other Thagana
‘groups. But the disputes are not limited to only
two groups, those of Abel and Joseph; many groups
have made claims to thesglland:parcels and many
other individuals maintain garden§ there, so that
consider?ng these lands as lafge land parcels
and then awarding them to single groups will
dispossess many people,; resulting in bitterness
andrfuture instability. The naturevof land dis-
putes in recent years will make the work of the

_committeé very difficult, particuiarly because of




-

the personnel and stakes ‘involved.

What has occurred then, as a result,of:the
integration of Mbeeré into, a larger politico-iegal
unit is a differential success»%t éourg; The
difﬁerentiFl access of individgals to what govern-
,méntvgonsidérs criticaIYﬁésf?rs‘in establishing a
claiﬁ (loans, cqllétéral, rental, sales) is
important in presenting a case to best advantage.
'éut none of these activities are really supposed
to have occurred on land unowned by individugls
an@ unre%isteréd. Also, in view of the confusion
of’ruléé and standards (structural conflict) the
‘Mbeere greatly value educaticw as a ﬁeans of
géining access to the legal culture of the court .=
as well as participating effectively in it;
these are new skills, added to the eld'value
placed on rhetorical powérs.

The evidence from Nguthi péints to a
failure ef traditional institutions to effect
dispute settlement and long-term resolution of
conflict over large land parcels. This short-
cominé may indeed be general for all first-priority
land consolidation areas in Mbeere, although the

situation is particularly severe in more fertile
P . o



areas of only recent occupatién such as upper '7é§
Nguthi. The oath has not worked efféctively_to
resolve land disputes, and will not be used in
adjudication for conSolidation:/tImposed.institu—
tional forms such as Eﬁe court have'similarly
failed to a;hieve a balance between land claims.
With the eliminagion’of the oath, the nullification
of old case results, and the creation of channels )
‘of appeal, land disputes.remain unsettled. To be
sure, a final resolution of land disputes is
virtually" impossible -- everyone will not get

what he desires -- but to date, the level of
conflict H;s not been significantly feduced. When
‘consolidation is effected, all disputes will then

be settled in term of the superordinate, unam-
biguous authority of title deeds and legal sanctions,
with the probable disappearance of the éath in all
land cases. Thus the land-holdiﬁg functions of
unilineal descent groups and the needs of on-

going alliances between groups will alter. But
until that time, a peiiéd of litigation and com-

promise will be necessary.
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Footnotes S S

leeere discussion of land control in terms
of the clan appears to be part of a more general
tendency to label individualsgntities under more
encompassing rubrics. Thus any’segment of a clan
can be termed "clan". - In circumcision, the initia-
tions of all of a woman's children are considered
together as a single celebration; if one is im-
properly performed, the entire celebration is a
failure. Classificatory relationship terms similarly
express this unitary perception of singular factors.



CHAPTER VT
CONCLUSION

The two types of conflict I have diséussed

—-- structural and litigious -- occur in secular life

yet brovide the motive force in initiation cere-
moniél and oathetaking rituals, respéétively. The
fdrématization of.confliqt at initiation brings to-
:Qether yet opposes the respective descent groups
of the_initig;g's parents. The agon formally
expressea at circumcision ceremonials reflects
fundampntal conflicts between selfjinterest and
morality and between moral princiﬁies themselves.,
In the secular world, agnatic responsibility may
conflict with affinal responsibility, but both
principles underlie the moral order? Two agnatic
groups allied through Aarriage but adhering to
different social principles can thus be led into
real cohflict. The initiate -- who is becoming
an adult man or woman, sexually and morally --
ac%iﬁates'oppositions between men and woﬁeﬂw;;d
'Abetﬁeen the two descent groups»of his or her
parents. As, the iniéiate prepares to take hié

place in his father's group as an adult member -or,




in the case of a girl, to marry and bring in
br;dewealth, the youth becomes a focus of .the
value of his or her méthér%s reproductive capaéities
and the conflicts attendant to the jurai transfer
of those capacities to hexr affines.' Her agnatic
group assumes credit for-her ferfility, asserting
their rights as wifé—givers, af the initiétion.

A man's failure to observe his moral résponsibility -
toward his affines because he cénnot.at the same
tiﬁe meet equally morally compelling duties to

his agnates creates structural conflict which in
turn stimulates much of the dramatic agon at
initiation. Because affinal groups may appeal to
legitimate but mutually'incompatible social values,
the conflicts thus generated cannot be the subject
of litigation. -

Conflicts expressed at oath-taking rituals

which are part of legal procedures are of a
different type. Litigoué conflicts are not an
ineviéable result of structural strain between
legitimate social principles. Rather, they arise.
when groups or individvals, from time to time,
dispute ovér‘scarce resources Sr violate the norms

of interpersonal relationships and cannot settle
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their differences without_the.aid of a moot.

People swearing ritual oaths appeal to the same set
of values which enable the - d1c1al/mediating body
(the moot or court) to asseiZ‘EVidence ot testi~
mony to determine wrong-doing. The rltual oath in
litigious confllct has developed as a major 1nstru-
ment of ad hoc moots of elders and, at one time,
the court for the resolution of legal conflict in

a .society where traditionél authority is weak and
deceéntralized, Litigants and elders employ the
oath to test truthful testimony, deter falsehood,
punish perjurers, angd alleviate antagonism between
disputants. The oath was also adopted toward the

" _same ends by the imposed court, which also main-

SO

/‘talns alternative and st;onger means of settlement,
appeal, and enforcement. The oath latently
occasions release and expression of hostility, and
when groups in conflict take the oeth'over land,
underscores elliances and oppositions.

Oath-taking brocedures as well as other
supernatutal invocations supplement secular
authority. fThe Mbeere traditionally, and in a
more circumscrlbed manner today, relv on moots of

elders from the Senior age-sets to settle local T

I
{
:
]
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-aiséutes.. The moots are situational and of
variable composition, although particularly cgpaﬁle
elders are conspicpously %ﬂéﬁs&t at many legal
aiSPUtes as médiétdrs.- PoliE{Eal.authoritélis thus
highly localized and variable; traditional secular
sanctions include r;diéule in songs, public

censure by moots ana clanmates, and refusal to
~lend ecoﬁomic assistance. Mbeere political
authority and its secuiar sanctions are highly‘
diffuse and flexible. Thrbuéh the use 6f the oath
in litigation, sanctions of a different order, the
supernatural, bolster more diffuse. secular sanctions
and reinforce an essentially weak political
authority. Oaths as mystical agents are thus
closely related to ordeals, curses, and the fear

of sorcery, in encouraging proper ﬁéhavior. The
cﬁrse of a father threatens any son not carrying
out his father's wishes, and strengthéns a man's
secular powers as household head. Té disobej a
father invites hié curse and subsequent affliction

5} his shade, requiring the remedies of a diviner

and medicine man. Likewise theithreat of sorcery,

which similarly depends on magicél treatment for

-counteraction by a medicine man, induces a fear

p
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of supernatural sanct;bd against selfishness,’
threats, or other qqalities condemned in Mbeere. -
Thus, throughoutvMbeere, see suéerngtural
sanctions set in oéefation bykédcial aétioﬁ.which
oversteps the boundary of acceptable behavior.
But unlike the initiation ceremonial whose com-

ponent groups are led into conflict in the secular

order because of adherence to contradictory values,

the litigious oath-taking ritual arises from

conflicts stemming from disagreemept-about a sinéle
value o; pfiﬁciple. The sanctioned cursing in
oath-taking and the use of normally proscribed
language in both oath-taking and initiation
dramatize thé importance of those events and
channel human emotion in a socialiy acceptable

*
manner.

A further significant point of comparisoﬂ—
between oath-taking and initiation is that the

result, or end, is open to guestion in the former.

‘In initiation, on the other hand, the events are

predictable within a narrow range of possibilities
and the outcome -- the circumcision at dawn --
although dramatically contested, is always expected.

An initiation .is®very much like a play with set
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roles and actions which highlight social tensions

and provide a catharsis for the participants.

But as a ceremonial rather g a purely.riﬁual
act, initiation cannot be used aé'a formal means
of significantly reducing tensions. Litigious
regularity (e.g., formulaic curses and ways of
#wearing), is not played out according to a pre-
conceived plan. The‘ending is unknown (as the
ritual is supposed to be instrumental in dis- -
coveriﬁg or effecting the end), the stakes are
high, and the issue is seriously threatening as
the fear of sorcery>retaliation always lurks in
‘the background. Although the dispute per se is
said to be judged on the basis of how the oath is
taken, the oath as a means of reconciiing dis-
putants and reducing the level of .conflict is only
temporarily efficacious as social tensions re-
emerge following the oath, e;pecially over land.
Each litigious conflict ideally evokes a riﬁual
oatﬁ with its promise. of compellihg litigants once
again to act in terms of the abrogated moral rule.
Pe#haps when land consolidation is effected,.it

will provide an alternative instrumental means,
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the superordinate autho;ity ofbrecords and titie
deeds backed by government sanction, to the‘oath..ﬁ
This superordinate authoriti\xii} be the equiva-
lent of the oath's fﬁnqtion aswé'means of dispute
settlement._

The focal themes of the ritual ocath and
the ceremonial initiétion are played out for
different reasons. Oaths are sworn because of
.tkg inevitable failure of human behavior alWéys
to conform to ideal rules. Initiation, on the
othexr hané, reflects the inability of human action
to satisfy differing and situationally incompatible
moral rules. In the first instance, a breach of
a single rule or value brings about litigation and
the formalized re-creation of the original con-
flict; successful litigation and the reaffirmation
of the abrogated rules are sought through the
ritual dath. 1In the second instance, personal
;.aspination or morally sénctioned obligations to .
agnates may interfére with moral obligation to
affines; the initiation ceremonial provides one
means for uphblding“the affinal relationship
_paradoxically, by emphasizing the very conflicts

which both threaten and define the relationship.



In agreeing to disagree, that is to mime the
conflict, affines formally emﬁhasize the ties-
binding them together in secylar life. And in
the culmination of tﬁe cere::::;;: the circum—
cision operation of the youth, affinal differences
are momentarily forgotten as both groups cooperate
. to bring forth a new>adult.

The highly formal and specific activity
iﬁ.ritual and ceremonial unifies humah action
and ideas about action; both ritual and ceremonial
attempt to“hafmonize what people think they ought
to do with what they actually do. That unity of
thought and action will always be"disturbed with
each secular legal conflict requiring the ritual
oath or with each initiation stimulated by
structural conflicts. Social life is” thus made
possible by reconciling idea and action (morality
and behavior) in ritual and ceremonial; without
'th;se formal actions, the ideational rationale of

social life would not survive the real conflicts

.

and disjunctions which characterize human existence.
The dramatization of ritual and ceremonial recreates
with each performance the necessary fiction that

social life and the underlying moral principles
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