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THE TRANSNATIONAL CORPORATION AND 
TRAN8FER AND DEVELOPMENT OF TECHNOLOGY:

THE KENYAN CASE.

I N T R O D U C T I O N
A. PRELIMINARY

The question of equitable transfer and development of 

technology from the so-called developed to the so-called 

developing or Third World economies has become crucial in the 

last two decades. Not out of mere coincidence, this period has 

also seen the general emergence of politically Independent 

states out of formerly subjugated colonies, and, more Importantly, 

an upsurge in the struggle for economic independence. Whereas 

the early part of the post-World War II period was characterised, 

in the mala, by a fight for an end to the colonialist stage 

of Imperialism, the period under review hns been characterized 

by a more marxed realization that, Indeed, imperialism does 

not manifest itself only in political terms; that direct 

political subjugation Is only a more open aspect of the overall 

relationship that the coloilalist has with the colony. That 

relationship also consists of other economic, social and 

cultural "ties" which can easily be, and have been, continued 

despite the termination of direct political dependence.

This realization has brought to the fore the desire, and, 

therefore, the struggle, on the part of the politically 

Independent states to achieve economic Independence: the ability 

to organize their economies and to develop and utilize their 

natural and human resources principally for the benefit of 

their peoples. It is in this general context that the question 

of technology becomes important. This organization and the
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beneficial utilisation of resources requires some knowledge 

of what these are and how they can be exploited profitably. 

Basically, technology is, to put it simply, the specialized 

knowledge that is required to understand man's environment 

and to alter it to suit and satisfy his requirements.

In the context of this paper, the knowledge of concern 

is that which is required in manufacture - the process of 

making products or articles. In this process, several forms of 

technology may be identified. There Is the technology that 

is embodied in machinery and other equipment used in manufacture. 

There is also the technology which is embodied in the formulae 

which forms the basis of the product. Where there are other 

manufactured material inputs, the technology embodied therein 

constitutes another form. And then there is also the 

technology embodied in the final product. All these are forms 

of technology which exist within the innate, "non-human" 

aspect of the process of production at a specific point in 
time.

At the "human" level, there is the form of technology 

which is normally referred to as know-how. Basically, this 

constitution the human skills which make the whole process 

move - the managerial, organizational and technical skills 

(whether specialized or general) possessed by the human beings 

engaged in the process of production. The phrase "technology 

and know-how" which is commonly used is, strictly speaking, a 

misnomer. However, its use is intended to draw a distinction 

between the two levels of technology discussed here - that is, 

the "Innate" and the "human" aspects of the process of production



(also referred to, respectively, as "embodied" and 

"disembodied" technology). It Is in this sense that the 

phrase Is employed wherever It appears herein.

The Importance of technology Is a generally recognised 

fact. Economic observers, Marxist-Lenlnist and bourgeois 

alike, do generally agree on one thing: scientific and 

technological progress Is essential not only for simple growth, 

but also for development. (Of course, their respective 

definitions of such terms as "progress”, "growth'1 and 

"development" accord with their relative perspectives). Indeed, 

to Marxism-Leninism, scientific-technological revolution Is 

central to the development of the productive forces and the 

character of the ensuing production relations. Marx himself 
noted that reification of the power of knowledge indicates the 
degree to which social knowledge has become transformed into 

a direct productive force. Technology provides the material 

foundation for the development of production. In his words 

"It is not the articles made, but how they are made, 

and by what instruments, that enables us to distinguish 

different economic epochs1".

It is this centrality of technology in general, and in 

the process of production of articles in particular, which 

must of necessity raise the question of how it Is to be 

acquired and/or developed. This question is obviously more 

cru cial, from a comparative point of view, with respect to 

those countries whose deficiency in technology is high. From 

a global point of view, such countries are usually referred to 

variously as "developing", "tnderdeveloped" or "Third World"



or "poor" countries. (The controversies regarding the use and 

specific definitions of these terms are noted, but they are 

beyond the scope of this paper. The terms are here used only 

for general reference and specifically as registering deficiency 

In technology). Kenya is one such country.

In the specific context of technology, the contrast is

with the technologically more advanced countries. Such

countries, mainly comprising the hardly homogenious countries

of the "Western” hemisphere (or "the West”, basically

"capitalist”) and countries of the "Eastern” hemisphere (or

"the East", basically "socialist” ), have, at varying levels,

a pool of technology already developed or being developed, 
ijg international question at issue is how this pool can be

acquired and used by the technologically deficient economies.

The socialist states do supply technology to the countries

they have relationships with principally through governmeut-

to-government transactions (for example, technical aid and

technical co-operation agreements) or state enterprises. In

the case of capitalist states, the bulk of transactions are

subject to a phenomenon that characterizes such economies -

private or individual ownership of the means of production.

Technology in these economies Is basically owned, developed

and exploited by private enterprises, of which Transactional

Corporations (TNCs) are an important variety. Thus, the

question of technology transfer from, and development with the

aid of, these economies must take direct cognisance of this

fact. Dr. Henry Kissinger, the Secretary of State in Nixon's and



Gerald Ford’s administration in the United States (US), told 

delegates as much when addressing the 1076 session of United 

Nations Conference on Trade and Development (UNCTAD) in 
Nairobi2.

Fenya, whose official policy In terms of holding of 

social property is similar to that of these latter economies, 

relies largely on TNCs in its efforts to reduce technological 

deficiency through the use of the Global pool. The broad 

question that this paper raises and investigates is whether 

TNCs significantly contribute to this reduction.

B. SUMMARY ON RESEARCH

The research which forms the basis of this paper was 

limited to the manufacturing sector and focused only on Nairobi, 

the largest single industrial complex (indeed, the centre of 

industrial activity) in Kenya. It began with an Inquiry into, 

and an analysis of, the industrial policy of the government 

in general and in relation to matters of transfer and 

development of technology, the municipal and international 

legal framework which governs transactions related thereto, 

and the institutional machinery laid down to facilitate such 

transactions. The material which this inquiry yielded is 

contained in Chapter I hereof. The basic sources therefor 

were the fourth Development Plan (1970/83), the various relevant 

Acts of Parliament of Kenya (and others which are applicable to 

Kenya) and international treaties or conventions, and interviews 

with government officials in ths Ministry of Industry and the 

office of the Attorney-General. Documents prepared by these

- 5 -
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officials vers also referred to where necessary. All this 

was basically intended to reveal the broad framework within 

which technological transactions take place.

It then proceeded to inquire into basic practical 

issues: how technological transactions are negotiated, the 

results of such negotiations and the extent to which the same 

are implemented (Chapter II hereof). With respect to how the 

parties to technology transactions negotiate or bargain before 

the terms governing the transaction are agreed upon, officials 

of the Ministry of Industry, Industrial and Commercial 

Development Corporation (ICDC) and the Central Bank of Kenya 

(CBK) were the principal sources (both in Interviews and 

prepared documents). To confirm or balance views expressed by 

such officials, Interviews were also conducted in the private 

sector with representatives and/or employees oi firms which 
constituted the research sample.

The inquiry on the results of the negotiations had as 

Its basic source the agreements and various understandings 

entered into by the parties to the transaction. The same 

applied to part of the Inquiry into implementation of the said 

agreements and understandings. However, much of the information 

on this latter aspect was based on free interviews with 

representatives and/or employees of sample firms.

Interviews in the private sector were conducted with 

representatives and/or employees of firms which are subsidiaries/ 

affiliates of TNCs and fully local firms which have some 

technological relationship with TNCs. These sample firms were
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chosen by manufacturing sub-sectors and the total number of 

persons employed therein on a "permanent” basis. This 

information was derived from the current "Directory of
3

Industries " prepared in 1974, to which a supplement covering 

the period after 1974 was added in 1977. The Directory 

contains basic information regarding firms which are engaged 

in the manufacturing sector, including: the names of the firms, 

their dates of establishment and addresses; the sub-sectors 

within which they operate and the general class of products 

they manufacture, and the number of persons employed by them. 

The Kenyan classification of manufacturing activity* contains 

effectively seven manufacturing sub-sectors, via: food, 

beverages and tobacco; textile, wearing apparel and leather; 

wood and wood-products (including furniture); paper products, 

printing and publishing; chemicals and chemical petroleum, 

rubber and plastic products; non-metallic mineral products, 

excluding petroleum; and fabricated metal products, machinery 

and equipment. Regard was had of the more Important sub-sectors 

(in terms of value-added). Further, consideration was given 

to the time of establishment to create some sort of balance 

between the older firms and the more recent one$(approximately, 

a 30-year progression from 1948 upto 1976). Only firms in the 

"E" and ”F" categories of the number of employees code5 were 

considered. However, within these confines, the choice was more 

or less random, regard also being had to whether such firms 

were subsidiaries/affiliates of well-known TNCs6 .

As a cautionary remark, it must be emphasized that the 

main aim of this work was not to specifically identify which



- a •

firm does what In the field of transfer and development of 
technology. On the contrary, the prime objective here was to 
identify within the limitations, certain broad trends, the 
overall tendencies which characterise the whole process. The 
first objective would require detailed analysis of the activities 
of each particular firm the resources for which (in terms of 
finance,human in-put and time) were in this case deficient.
This is, of course, without mentioning the amount of goodwill, 
patience and trust that would otherwise be required of the 
sample firms. Host firms, especially subsidiarles/affiliates 
of TNCs, are generally unwilling to open up to Interviews even 
at a superficial level, let alone at the level of what is 
considered secret.

It will be noticed that the identities of the private 
firms and Interviewees (except in a few cases) are not 
revealed. This may, of course, make verification difficult, 
and holds the risk that the material relating thereto may all 
be fiction (indeed!). Full responsibility is accepted for this 
"criticism", but its limits and possibilities must also be 
appreciated. The reason for this position is, however, a 
basic one. Uuch of the information contained herein is 
fairly sensitive in the view of the firms and the individuals 
concerned. The basic pre-condition to acceptance of interviews 
and grant of access to documents was that the connection 
between the firms and the interviewees, on the one hand, and 
the information given, on the other, must not be revealed. 
Neither, in some cases, should any Information be provided which 
may make it possible for this connection to be deduced! The 
latter condition is, Indeed, difficult to satisfy, and this 
was made quite clear to them: whereas we could strive to keep 
our wosd, it would not be possible to anticipate the varied 
ingenuities of the human mind!

It is on this broad basis that much of the material was 
acquired. The writer is obviously not about to breach that 
trust. As it is, we do not believe any substantive advantage 
accrues from a breach. (Not that we have much respect for the 
activities of TNCs and their local compradors. This, we believe.



la obvious). This ia a personal stand point. Further, 

consideration must be given to those whom such breach may put 

in Jeopardy, especially in cases where the information/ 

documents given should not have been by such persons (their 

dally bread is obviously Just as important as ours, and must 

be taken into account). It is also important to realise that 

such a breach could affect those who may in future embark on 

similar, or even different, research projects. It may not be 

made obvious, but the effect would be felt all the same. And, 

finally, we must here recall our prime objective - that of 

identifying tendencies. It is submitted that this position 

does not, in any way, retract from the basic objective: it 

does not make the observations made herein any the less real.

As a penultimate cautionary remark, it is stressed that 

the general approach taken in this investigation is that law 

Is a social phenomenon. As such, it interacts with all other 

social phenomena to create the totality of human existence in 

society. Law can,therefore, not (and should not) be discussed 

in the air, in a vacuum, as if it were capable of independent 

existence, unless the discussion is raised to the absurd 

level of abstraction. Its essence is in its operation in 

society; its effect is determined by the various social 

forces at work (indeed, even its being raised to the level of 

’•pure" existence serves a social, though for some, injurious, 

purpose). Thus, the investigation herein, even though having 

law as a point of departure, nevertheless broadens its scope 

as much as is permitted by the available material and the 

overall focus. To strict legalists angered by this

- 9 -
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"corruption" of the "neutral" purity of law. we offer no 

(absolutely, no) apologies precisely because the problem is 

theirs (lying in their inability to appreciate social 

phenomena contextually) rather than ours. History has its own 

lessons, and it gives them everyday in the form of the very 

totality of human existence alluded to.

Finally, the contribution of this paper, if any, must 

be seen for Just that: a small contribution that does not ask 

all the questions,raise and tackle all the Issues, nor offer 

all the explanations or answers. It may be a starting point 

or may aid further analysis; but the principal problems it 

addresses ought to be taken seriously.

C. SOME PROBLEMS

The principal set-back in the research was the 

unwillingness of those with information to part with it to 

the writer. This was so even in government departments where 

one would assume that the public is entitled to access to 

certain information. The problem was, however, more marked 

in the private sector where almost every bit of information is 

secret if the relevant person decides at any point that it is.

Notable also was the difficulty in tracing-certain 
files in government departments, either because nobody knew 

where they were (■ ), or because they were under lock and key 

and were not available for scrutiny. Another problem worthy 

of mention was the difficulty in getting people to grant 

interviews, or give the necessary information. Either it 

was difficult to get appointments, or, when they were finally 

set, they would not be honoured, for this was not considered
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"aa Important aa other matters” . Postponements were not 

uncommon either, not to mention empty promises.

Parenthetically, It may be mentioned that unnecessary 

delay caused by laxity in supervision has, where It has arisen, 

been pointed out to the relevant persons, and it Is hoped that 
this will be taken note of.

D . SUMMARY OF CONCLUSIONS

1. Kenya, an economy based on private enterprise, Is 

deficient in both capital and technology and know-how (which 

it needs to facilitate Its industrial process). It has as a 

policy decided to involve TNCs in Its economy as a principal 
source of these requirements.

2. TNCs are not phllsthioplsts; their involvement in the 

Kenyan economy is based on their ability to profit from it as 

much, and for as long, as is possible. The continuation of 

the deficiency of the economy in the said industrial inputs 

ensures this. It is necessary for these on the Kenyan side to 

lay down conditions that will ensure that the TNCs deliver 

the goods, so to speak, under terms which are not socio­
economically onerous.

3. The policy, legal and institutional framework provided

by Kenya for this Involvement does not adequately achieve this 

purpose: rather it, in the main, facilitates exploitation of
the Kenyan economy by these TNCs.

4. From a practical point of view, the negotiation process 

which is Intended to procure for Kenya tangible benefits from 

its relationship with the TNCs is essentially a process for
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legitimising the interests of TNCs. This is confirmed by 

the terns of the agreements/understandings which ensue 

thereupon. These, Instead of facilitating self-sustaining 

development which would eventually ensure self-sufficiency in 

the inputs and socio-economic independence, do, on the 

contrary, place specific barriers thereto. Their implementation 

further aggravates and emphasizes these barriers.

5. The end product is that whereas there is technology 

engaged in production, the prime objective here is the use of 

the resources available in the Kenyan economy for further 

generation of surplus for the benefit of the TNCs, and, to a 

smaller extent, their Internal agents, all of which is dependent 

on the exploitation of ■ majority of the Kenyan peoples.

Further the technology so engaged is inappropriate.

6. The inability of the Kenyan economy to procure tangible 

benefits from the TNCs is significantly contributed to by those 

who are in direct control of the state apparatus, who have a 

symbiotic relationship with TNCs. They cannot be expected to 

bring changes which will significantly alter the relations of 

production which exist in the economy precisely because they 

have an Interest in maintaining and further entrenching the 
same.

7. Any solution to the problem must aim not only to 

extinguish the continued and exploitative dependence of the 

Kenyan economy on the TNCs, but also to ensure the emancipation 

of the exploited peoples in Kenya. That solution must Involve 

and centre around these same peoples, both at the level of
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recognising and understanding the source of the problem 

as the exploitative socio-economic system, and at the level 

of action and its continual sustenance. History must be 

aided in all this by people for whom the achievement of 

this emancipation forms the centre-piece of social 

existence.
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It set the ball rolling as regards the on-going international 

debates on, and efforts to realize, equitable transfer to 

deficient economies. The efforts to establish an 
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Major Division 

S

MANUFACTURING:

Division Major Group Kenya Group

31 311 - 312 311 - 3119 
3121 - 3122

Food
Beverages
Tobacco

Food Slaughtering, dairy, 
fruit, fish, grainmlll, 
sugar, cocoa, bakery, 
animal feeds, etc.

313 3131 - 3134

Beverages Spirits, malt, liquors, 
soft drinks, 
carbonated waters

314 3140

32 321 3213 - 3219

Textile, 
Vearlng Apparel 
and leather

Textiles Knitting, rope and 
twine, cotton, other 
textiles

322 3220

Nearing
apparel

Wearing apparel 
except footwear

323 3231 - 3233

324 3240

Footwear Leather footwear and
_____  ____ ______________

33 - 34 331-342 3311 - 3420

35 351 3511 - 3514

Chemical,
Chemical
petroleum,
Rubber and
plastic
products

Industrial
Chemicals

Industrial Chemicals, 
Pyrethrum extraction, 
wattlebark, fertilisers 
and pesticides.



Major Division

3 contd. 

Manufacturing

- 15

Division Major Group
352

Other
chemical
products

Kenya Group
3521 - 3529

Paints, varnishes, 
lacquers, medicine and 
drugs, soaps, perfumes 
cosmetics and toilet 
preparations, other 
chemical products

353 3530
355 3550

Rubber Rubber
products products
356 3560

30 361 - 369 3610-3699

37 370 3700"
Basic metal Basic metal

38 381 3811 - 3819
Fabricated Fabricated Cutlery, hand tools,
metal metal hardware, metal
products, products furniture and fixtures,
machinery structural metal
and equipment products, and others

382 3820
383 3830

Electrical Electrical machinery
machinery and 
appliances

and appliances

384 3841-3843

Transport Ship building and
Equipment repairing, rail road 

equlpmc nt, manufacturing 
and assembly of 
motor-vehicles

3645
Manufacture and repairs 
of aircraft.

365 3850
39 390 3900
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Source: Directory of Industries: pages (1), (111), (lv),
________and (v).__________________________________ _

5 .  See Directory of Industries ibid.. P. ( I D
The full code is as follows e•

Code Number of Employees
A - , - 5 19
B —  — . . . . 20 49
C — 50 99
5 — 100 199
E — 200 499
F — Over - 500

6. The following is a full list of the firms (in code), their
year of establishment and areas of operation, and the number of
"permanent" employees engaged therein:

FI***1 Year of Division Major Product No. Of
Establishment Croup______  Employer

(1) (2) (3) (4) (5)
A 1952 31 314 F

B 1950 31 311-312 F
C 1956 31 313 E
D 1949 35 352 F
E 1969 35 355 E
r 1975 38 384 F
G 1958 35 352 E
H 1960 31 313 F
I 1969 36 381 E
J 1968 38 381 E
K 1948 37 370 F
L 1975 31 313 E
M 1967 35 352 E
N 1972 32 324 E
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6 Contd.
Firm XltJblfshment Division Ĵ 2f>l8$ee3
(1) (2) (3) (4) (S)
O 1949 35 351,352 E
P 1975 35 353 E
Q 1967 38 383 E
R 1959 35 352 E
S 1949 35 352 E

T 1976 32 321,322 E

U 1968 32 322 E

(a) For decoding: of column (3) and (4), see footnote 4, above.

(b) For decoding of column 5, seo footnote 5 above.

Source: Directory of Industry Ibid.
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C H A P T E R  I
THE POLICY, L^QAX IIA/XlTUTlUfrAL

A. GOMESTIv iOLlCY OH TRANTER AND BE VKLOFIlENT < F  
TECHNOLOGY________ _ _ ________________________

Governmental policy on technology transfer and 

development is part of the overall domestic policy 

on industrialization. The latter is baaed upon the 

deficiency of the economy in ca; ital, technology nnd know­

how, the major inputs in industry. The broad outlines 

of this industrial policy* envisage firstly a "mixed 

economy" in which the government ia to contribute only 

a small part of the overall investment, placing greater 

reliance on the private sector investment - which 

includes investment from abroad. Secondly, the 

government is to continue to welcome foreign investment 

and to provide measures to safeguard such investments.

And thirdly, the government Is to continue pursuing a 

policy of dis] ereing industrial growth throughout the 

country through promotion of resource-based and footloose 

Industries, confining investment allowances to enterprises 

located in semi—urban and rural areas, and provision 

of infrastructural facilities.

Within this broad outline is to be achieved the 

major objectives of industrial development , which 

include expanded and diversified production for 

domestic and foreign marketB at comparatively efficient 

levels; reduction of dependence on foreign inputs and 

increase in government revenue; creation of employment
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opportunities and promotion of Kenyanization, and 

achievement of overall high growth rate of industries 

compatible with the nution'a social aspirations 

(meaning small scale rural and labour intensive 
and resource based industries),

Thxa outlin- of industrial policy and objectives 
j. eras the basis of the domestic policy on science nrvi 

technology in the manufseturing sector^* However, 

let us first, as a background to tide, deal with the 

general science and technology policy**# This recog- 

nizes as a national priority the need for technological 

revolution since the "productivity of the nation and the 

income earning opportunities associated with it depend 

crucially on the application of modern scientific 

knowledge to the identification and generation of 

improved technologies, and the use of the tecimology in 

the production processV* The policy therefore attaches 

high priority to scientific development and to the 

use of technology for the social and economic develop— 

ment of the nation* Limited resources necessitate 

that research programmes must be defined on the basis 

of clearly identified priorities, »nd must be co-ordinated 

to avoid wasteful duplication* But the specific 

technological needs may bo met either by original 
research and new technologies designed in Kenya, 

or by the transfer to and adaptation in Kenya of 

research rosulto and modern technologies found elsewhere 

in the world* With regard to the latter, the scientific 

capacity of he economy must be developed to the 

point where the results of such research can be readily



assimilated in, and, more importantly, modified and 

adapted to the needs of Kenya. MIn this way, transfer of 

technology will be used as a stimulus leading to the 

further development of techno logy The facilitation of

this requires the development of basic supportin, facili­

ties, including standardisation, patent control, documentation 

and information. The responsibility for expanding on 

these policies and co-ordinating their implementation is 

placed upon the National Council for Science and Technology, 

which will liaise with other relevant institutions, either 
existing or to be created.

That is the broad policy outline. With regard to 

industrial technology6 in particular, it is recognised 

that Kenya imports much of her machinery, equipment 

manufacturing processes from industrialised countries, 

and, further, that such technology has mostly tended 

to be capital intensive and labour saving "whereas the 

reverse is more appropriate to Kenya. The main 

thrust of policies with regard to industrial technology.•• 

will be towards making better use of capital in new 

industrial investments to encourage increased 

opportunities for employment creation7-# However, because 

foreign investments will continue to be important in 

the industrial development of the country, Industrial 

technology will continue to rely heavily on foreign 

investments and hence on technology to be imported 
from abroad6".
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This, policy-makers realize, calls for
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a sore systeeatic compilation and use of world technological 
information, which, it ia hoped, will facilitate better 
cholcea among available technological alternatives,
■°vo effective bargaining, and aore emphasis on •impackagimt* 
and modifying nanufacturing processes to utilize sore 
efficiently Kenyan factor endownenta, aa ecially manpower”*'.
And in the field of R.4D,1® aa opposed to transfer, the 
private sector manufacturers, ’’particularly the 
aultlnational companies, will be encouraged to perfora 
■ore of their research and development in Kenya than 
has been the ease in the past especially with a view to 
creating opportunities for increasing eaployaent effects, 
whenever this can be done”11.

This policy further calls for the laying of conducive 
ground for the introduction of technology and research 
results from foreign sources in the nanufacturing sector.
The protection offered to private foreign investment auet 
therefore be eaphaslsed with e view to attracting investors,12 
But, of eourse, aoea anohinery la alao established for purposes 
of analysing and sieving through this forsign involvement 
to certify that it aoeorda with the needs of the economy1̂ , 

from all this, one can emphasize the following as the 
crucial features of the Kenya government policy on 
industrial technology. The policy recognizes tha 
deficiency of the economy in technology generally and in 
industrial technology in particular. This daficiency is to be 
tackled via a twofold approachi Local development, and 
transfer from industrialised countries. In both essea, 
tha policy envisages massive involvement of private 
investment aa a crucial aspect of the mixed economy*

/22
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A large part of this investment is, and will continue 

to be, foreign. Therefore, it is necessary to prescrible 

specific protection for this foreign investment. And, 

so as to ensure benefit for the economy, the technology 

transferred or developed must be appropriate, and the 
capacity of the conomy to analyse, choose and utilize 

technology improved.

As policy guidelines, these pronouncements Bust be 

seen within the context of the Kenyan economy as a whole to 

be fully apprAalated. As such, they do disclose little 

of the dynamics of the economy and how this affects matters 

of transfer and development of technology. What perha s needs 

to be emphasised here is the unequivocal commitment to 

the institution of private enterprise as formin., the back­

bone of economic activity in he country. Ana, of course, 

in the realm of private enterprise, fore-gn based private 

enterprises have an integral part to play in this policy.

The policy makers have never failed to emphasise this 

themselves at ovary moment considered opportune: in the

development plans, in "harambee" meetings, in rally speeches, 

in conferences, on begging missions, wtc., etc..

But the institution of private enterprise itself 

entails a large measure of unhindered private deoision- 
aaking which may or may not be opposed to the broader 

interests of the larger dimensions of society. It, as a 

base, obviously shapes people's thinking and actions on 

the lines of private interests which emphasize individual 

benefit rattier than those of society at larger With the
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coalescence of these individual interests into concrete 

groups with different and decisive positions within the 

production process, it produces class struggles within 

the econooy. This struggle gives quality to social 

life. Thus the superstructural features of the economy 

(in our case policy, politico - legal and Institutional 

frameworks) must bo looked at in their interaction with 

this base, which interaction will in fact give the former 

their material content. This interaction will determine 

whether government policy stays at the level of intentions, 

or transcends this onto the level of concrete obligations, 

or whether the politioo - legal and institutional frame- 

work will achieve its declared objectives. For the moment, 

however, we attempt to deal with the politico - legal and 

institutional framework provided for the facilitation of 

the policy discussed above,

B. LAB AND INSTITUTIONS
It has been mentioned that the government is committed 

to private enterprise, and further that foreign private 

enterprises have a crucial role to play in the provision of 

capital, technology and know-how. Apart from offering 

incentives,the government has also laid down certain rules 

and established institutions that seek to guide the activities 

of those foreign owners of capital, technology and know-how 

in a direction that the government hopes will be beneficial 

to the economy.



or specific relevance here are thooe laws which 

deal with the grant of right* in industrial property and 

their subsequent protection! sanctity of property in general, 

and, protection of foreign investments in particular*

In the first category of laws falls the legal regine 

which governs patents and trademarks■ isoth the municipal 

and the international aspects will be discuasod here*

In the second category falls the onnatltution. the most 

important* This is the supreme law of Kenya, 

provides, as one of its fundamental rights, the protection 

of private property from a broad point of view* However, 

as a state, Kenya is also governed by that part of 

international law which deals with the sanctity of 

peqperty* This also requires consideration since the 

parties in technological transactions in the Kenyan case 

are nationals of different states. The third and last 

category constitutes tfcor.e laws which protect foreign 

private property speeialcally, and, further, give 

Incentives to owners who aay want to invest in Kenya*

Kenya has enacted, at the municipal level, legislation 

which, by protecting the foreign investors and their 

investments and giving them fiscal and other benefits, will, 

the legislators hope, attract the latter to invest in the 

national econo gr* This la the Foreign Ivestaenta irotectlon 

£ct. Apart from this, Kenya has, at the international 

plane, and for similar purposes, entered into bilateral 

arran;;ew iits with the states from which the investors 

emanate for the further guarantee of such investments*

These fall into the same category.
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A U  of these legal formulations are relevant to the 

process of transfer and developm- nt of technology since 

they provide the broad framework within which the process 

t . Kea place, hach of the categories will be discussed 
in turn.

iiith respect to institutions, the government hn« 

es abliahed structural machinery within the ministry of 

industry ■’hose function it is, inter alia, to analyse any 

foreign involvement in ><he national economy, and, taking 

into account the broad policy and legal formulations, to 

determine to what extent the same may be beneficial to 

the economy, and whether it should be authorised or not.

A discussion of this machinery will follow upon that of 
the legal framework.

1 -  IKPUoTRIaL j  a u a i T l  LAW

(i) The Municipal oyatem I; i - ;:;To

A patent may briefly be defined as the totality of 

rights j-ranted to an investor, or to his assigns or to hi3 

representatives in relation to his innovation. A United 

nations study defines it aB

"a statutory privilege granted by the Government to 

inventors, and to other persons desiring their 

rights from the inventor for a fixed period of 

years, to exclude other persons from manufacturing, 

using or selling a patented product or from utilising 

a patented method or process. At the expiration of 

the tine for which tho privilege is granted, the
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patented invention Is available to the general public 

or,/it la seawtimss put, Tails into the pu lie /as 
domain'**1**

Note the stress on "granted". The present writer does not 

subscribe to the notion that property rights as such 

arc natural rights**^ The totality of property rights is 

Invariably dependent upon the overall property relations 
that exist within a given economy, a natter which is 

in fact the expression of the economic system that such 

economy adopts* Ths rights nay be restricted or 

expanded, or made absolute, or even abolished in certain 

M *®*» depending on the dictates of ths economic policy 

that guides the governing institutions within the state* 

Patents nay be granted in relation to a formula 

or method (process patent) or in respect of a product 

(preduet patent)* Sometimes they encoppose both*

Being property rights, they are transferable, assignable 
and owtgagoable, either "in toto" or in part.

Zn general, an Innovation has to fulfil certain 

conditions before it qualifies for the grant of a patent*
It has to be novel., that is, it must be relatively new 

taking into account the present state of the art. It has 

to be capable of industrial applicationi that is, it must 

be capable of utilisation in manufacturing, if a procoss, 

and of being produced, if a product* It may also be roquirod 

that such invention constitute an inventivo stop; t!«t is, 

it exist not be an obvious development in the circumstances; 

end that it be capeblo of contributing to "progress" (however 

this may be defined)*
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The Kenya patent regime nay aptly be described as a 

rubber-stamping institution aa the discussion hcreinbelow 

illustrates* The Patent Registration \ c t ^ A (hereinafter 

PRA), the embodiment of the present Kenya patent regime, 

was in fact passed in 1933* approximately thirty years 

before Kenya*s political independence* It has been amended 

three times, but such amendments have been of little 

consequence to its substantive provisions* The PRA provides 

for the establishment of a Registry of Patents, headed 

by a Registrar of Patents aided by a Deputy Registrar 

and several Assistant Registrars* A Register kept at 

such Registry shall contain entries

"of ths names and addresses of grantees of certificates 

of registration under (the Act), such particulars 

regarding the subject matter of the patent as the 

Registrar deems necessary to identify it end 

entries of all corrections, amendments, assignments, 

transmissions or other matters which the Registrar 

Is empowered or required by law to record" Section 

3(1) APRA).
Only a person who lias been granted a patent in the United 

Kingdom (UK), or who derives his right from such grantee, 

nay applyt within three years, to have his patent registered 

in Kenya (3,4 PRA)* The application, to be made in a 

prescribed form, must bo accompanied by the prescribed fee, 

two certified copies of the specification or specifications 

of the UK patent and a certificate of the UK Comptroller- 

General of Patents, Designs and Trademarks (3.5 PRA).

Once these conditions are satisfied, the Registrar of 

patents "shall" issue a certificate of registration in tho
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prescribed form <S*6 PRA). The issue of such certificate 

confers upon the grantee privileges and rights "as though 

such patent had been granted in the UK with an extensiou 

to Kenya" from the date of the grant, and as long as such 

grant remains in fores, in the UK (Ss. 7 and 8 PKA). Any 

extension, lapse, revocation or restoration after lapse in 

the UK of any patent registered in Kenya shell be notified 

to the Registrar in the prescribed manner, whereupon he 

"shall" register the same accordingly and take any necessary 

endorsements on the certificate (8*15 PKA)•

Several general features of this rogicse are worthy 

of note* Firstly, the Kenya regime does no store then make 

provision for registration. Zt ia lrjportant to underline 

tula fact* Kenya has no machinery for granting letters 

patent* It merely provides e system whereby those who have 

been granted patents in the UK can register such grants here 

in Kenya* This means that a local inventor who may claim any 

rights in any innovation must make his application to the 

UK, whereupon if lie is granted letters patent, he tony then 

register the some in Kenya* Apart from the fact that 

this makes the process that much more inconvenient and 

expensive, it, more importantly, removes from the control 

of the Kenyan government the vital role of deciding whet 

innovations patents siiell be granted for and who shall 

be the grantees thereof, and under what conditions*

Taking into account that patent rights involve property 

relations, and that aush relations are a matter of public 

concern essential to a government's control, this position is 

indeed undesirable*

/
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Secondly, t.io basic objoctive behind this whole

legislation appears to ba unqualified protection within

Kenya, Thus there can be no use of a patent in Kenya

without the grantee*s licence* What this protection creates

is in fact a Monopoly in favour of the gsontee (and for a renewable

period of twenty (20) years 11<̂ ) witiiout any consideration

as to whether such monopoly is for public benefit or not*

Thirdly, this legislation uust be plaoed against the

background of traditional arguments (which in themselves are

inconclusive) for the maintenance of a potent system, the most

prominent of which is the encourageuout, within the relevant

economy, of inventive activity tltrough recognition and material

benefit* Since inventive activity is crucial to industrialisation

it is therefore assumed by extension that a patent monopoly

is essential to economic development* Even on a broader

theoretical plana, it has not been conclusively established

titat grant of patent monopolies as such promotes inventive 
17activity • However, assuming, without conceding, that 

this is a cardinal objective of a grant of a patent monopoly 

it is posited t!at the Kenya patent system is structurally 

incapable of achieving this objective precisely because it 

does not itself grant any substantive rights* It merely 

recognises those that are already granted through mechanisms 

tint are alien and are not at all subject to its control and 

direction* It cannot influence to any degree the policy 

couaiderations that must underlie decisions to grant or refuse 

letters patent, and as such is itself totally ineffective with 

rogard to initiation and acceleration of inventive activity*
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Indeed, as evidenced by Table IiA, there ie no Indication 

in the etAtietice that there haa been any influence at 

all on inventive activity within the economy in the years 

under review. Further, the serious domination of

registrations of foreign grantees over local ones has 

continued unaffected. This structural absence of Kenyan 

legal control accurately reflects the colonial economic 

base end the dominance of metropolitan interests.

While moving the Bill that eventually became the then 

Registration of Patents Ordinance, 1933 (the forerunner 

of PRA), the then Attorney-General declared that 

"a recommendation was made throughout the 

Crown Colony Satire as well as in the Dominions that 

similar legislation / t o  those in Uis Majesty's 

Covemisen^7 should bo enacted tijrou^hout tho 

ompire in the interests of British industry and 

orit .nh coi mcrcc as a whole. That is the justi­

fication for thess two Dills. / T h e  other bill was 

the Registration of Designs Hilj^

The necessity for corresponding modern legislation... 

is ... immediately apparent when one bears in 

mind that in a colony such as this whore there 

is iio Iiighly qualified technical officer to advise 

on t:>o innovation of any eurr.osted patent, the 

only oourse which can be properly adopted is to 

restrict the registration within the Colony to 

patents snd designs which have already been regi­
stered in the
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It
Unl«a» we want to admit that/stlll needs to achieve the sauc 

objective and is subject to the sane Justification os was 

stated by this servant of the Crown, we lave to declare this 

legislation as having by a long stretch outlived its 

Justification. But, of course, this declaration does not 

answer the crucial question as to why this legislation, like 

many others, has so survived, a question beyond the present 
stage of analysis.

It is evident, however, that this legislation was not 

euacted with effective transfer of technology to, and its 

development in, the Kepyar economy as a focus} neither does it 

evon appear that this was a consideration at all. Whereas it 

protects owners of tecimology (whose rights are initially 

grouted elsewhere) , it dous not regulate how such owners uso 

their technology. It does not evon require them to uso or 

exploit such technology for the benefit of Konya. And whero 

such owners decide to exploit their technology in Kenya, tho 

legislation does not lay eny conditions Under which Hist ia to 

bo done} neither does it provide any protection for those 

Kenyons who may either be party to, or otherwise be affected by, 
such exploitation. Thus, the most Important legislation or 

industrial property is conspicuously silent on the aioet 

crucial issue relating to that property in respect of Kenya i 

its exploitation for the bonefit of Kenye. Lot us seo whether 

the other legislation follows tide, or adopts a different, 
position.
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(ii) The Municipal Svatota III TKADC MARKS

A tradwark la no more than what it aays| a symbol or 

— ft a— d by a producer which, in tie course of trade, 

iciantifias certain goods or class of goods and 

distinguishes tha same from others. The term "brand-name" 

which is soiaetltaes used in its stead, has not gained general 

legal acceptance as a term of art, and is more a "market-place" 

or business reference*

Trade narks as such have no technological content*

They are merely a way of referring to a product already 

manufactured through a particular teclmolo ical process* Out 

they ore Industrial property, rights in which are protected 

by the law* And in their modern form, they are not 

funetionlees*

Trade marks are explained on the basis that they

?>rotoct. firstly, the owners business from what ia termed

unfair competition, and, secondly, the nubile with respeet to

competing products in tha narkot1 ,̂ In the first ease,

trademarks do this by identifying the owner's goods and

in the process distinguishing them from goods that are

eold by others who may be his competitors* By so doing,

they prevent other manufacturers from "passing Off" their

goods or produots as those of the owner of the trade marks.

In tills sense, trademarks may, in fact, be a source of

market power to the owner where loyalty to tha bmnd(s)

is developed, usuaelly through time, quality, and

advertisement* The value of such oarket power will of

course bo reflected not only in the sales, but, ultimately,
20also in the phenomenon of "good will" , an abstract

concept but economically tanglblo asset*



33

In the second case, trademarks are said to assist 

consumers in identifying the goods from a particular 

soures, and the quality of such goods as well, in relation 

to others* As the market becomes more and more 

complex, however, this explanation of trademarks as a 

benefit to consumers becomes more and more debatable*

It may be stated outright that trademarks as such have 

absolutely nothing to do with the quality of a particular 

product, except in the remote sense that once a 

consumer identifies a particular product as of good quality, 

he may use the trademark for purposes of further pointing 

out and purchasing this same product* In the words of

an observer, a "trademark does not necessarily guarantee
21quality* What it does guarantee ie consistency" • And 

the consistency nay be in respect of "good" or "bad" or 

even "average" quality, as the caso may be, all this 

being relative* The quality is in the producti the trademark 

is, in this sense, only s reference to the said product*

ik>wever, further developments in the market constitute 

even a more tangible indictment of trademarks as 

protecting the consumer through source and quality 

identification* Mention may be made of the use of 

trandeasrks in "product differentiation", and also the 

practice of "brand marketing", which gives rise to brand 

proliferation and brand loyalty*

Without trademarks, s manufacturer of, say, bathing 

soap or dot argent would have to explain in detail to the 

consumer how Ills product differs from,and is possibly

• • • */3̂ »*
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bettor than, another product In tho some class made by 

a fellow manufacturer* lie would have to convincingly 

allow (through fact or believable fiction) that altliough 

both are bathing soaps or detergents, his lias (or 

does not have) certain properties that the other 

■ janufacturor* a  does not have (or has)* And, of course, 

product differentiation Is important to the manufacturers* 

Through it, he attempts to Influence the demand for hie 

product in relation to that of other manufacturers * And, 

in some cases, it even takes place os between the same 

Manufacturer's own products, like where he introduces 

a new brand of a product already din production* Trademarks 

thus constitute one of the short-cuts (and a legally 

protected one at that) used by manufacturers and which may 

load to a preference for one brand of a product over another, 

the basis for which distinction may be real or imagined. In 

a situation where the consumer already has knowledge of 

the good or bad qualities of the product, the trademark 

"protects" him by making it possible for him to purciiaso 

tint same product or avoid it* But where the trademark 

takes the placs of usefully revealing information, as is 

often the case in modern markets, the possibility of 

sukterfugs is increased, and protection cannot be 
guaranteed*

This is especially so when one takes into account tho 

fact that product differentiation resides in the same 

market place with advertising, a process whereby the 

producer either directly or indirectly tries to influence

•*../35
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the consumer to purchase his product - and in the same vein

not to purchase other manufacturers* products - usually

by pointing to, arul emphasising, the ”good" qualities as

opposed to the "bad" ones* A caveat must bo added here,

tliat there is the "informative” content • as opposed to

tlic n pursue si vo" - in advertising, but this is less

visible and is generally found in areas where the general

body of consumers is more likely to discover defects end

take appropriate (and nay be damaging) action, like in 
22capital good"." Advertisement lias tended to focus more and 

more on tho brand name - to the extent that the trademark 

becomes synonymous with, and, therefore, an integral 

part of, the product, some times even displacing tho generic 
name* As More in2" puts itj

"Brand marketing is built around a  simple 

concept* Tho brand is usually a single product, 

although it may have more than one oodol, size 

or flavour *•*• Sharply focussed advertising 

and promotion of forts support such brands, 

thorn to main tain hl:.h lovola oi cu.,a;. w- auaroucas 

and acceptance despite significant 

cntcrual con,■■ot-lion,”

With time and continuous bombardment, and with little or 

no other specific knowledge to fall back on, tho consunor, 

after a strotch of mental confusion, develops loyalty to 

a particular brand, often with little or no substantive 

explanation for this "choice” • And the position is not 

made any better for the consumer by proliferation of brands.

*.../36
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which is a logical extension of brand oarketing. Kith 

many brands of a particular product on the market (some 

belonging to different manufacturers, and others to the 

same manufacturer) the function of trademarks of identifying 

origin and avoiding confusion for tho consumer becomes less 

of a protection. In practical terns, one winds up with a 

consumer whose beet explanation for drinking "Tuslcor" (boor) 

instead of "Pilsner" is that tho one is "less sour" than 

the other (he lias no time for alcoholic contents)! or for 

smoking "Sweet Menthol" cigarettes instead of "Sportsman" 

tliat one Is "softer" than the other (tar-lovol is not 

liie business)! or for using "new Blue Omo" detergent 

instead of "Omo" that the former is "new" (that it actually 

"washes brighter" need not be considered); or for driving 

n "Mercedes" Instead of a "Volkswagen" that it is a mere odes 

(differences in purchase and running exponses are no 

food for thought)| or ••• The list is endless. In the 

absence of useful knowledge, which is not supplied, or 

which is usually masked by this itato of affairs, other 

loss important factors intervene t

"Consumers may Judge the riclmess of 

ice-cream flavour on the basis of colour, 

the cleaning strength of detergent on the 

basis of suds and aroma, the thickness of 

syrup on the basis of darkness, tho ‘pick-up* 

of cars on the basis of tension in the 

spring controlling the accelerator pedal, the 

quality of beer on the basis of price levol 

and the power of kitchen mixers on the 
basis of noise."2'*

•••«/57•
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If this means protection, it is obviously the kind of 

protection that consumers would prefer to be without.

Ttio remark has of course been made that this general 

effect becomes less apparent as one approaches the 

lcrvel of capital goods mainly because of the knowledgeable 

nature of consumers or their ability to make use of 

experts, and also in some cases actual information 

is an integral part of the marketing of the product.

Out it calls for a constructive re-assessment of 

trademarks as functionally useful tools for consumer 

protection. For owners, yes| for consumers, doubtful.

The Kenya trade mark law is contained in the 

Trado Marks Act2** (hereinafter TMA), an Act (then 

Ordinance) passed in 1959 (with no substantive debote) 

in order to bring into line the trademark laws in the throo

Bast African territories (Kenya, Uganda and Tanganyika), and
2 6all of then "into lino with modern practice ...in the UK."

For purposes of the TMA, a trademark is defined as 

"except in relation to a certification trademark, a mark 

used or proposed to be usod in relation to goods for 

the purpose of indisatlng, or so as to indicate, a 

connexion in the course of trade between the goods 

and some person having the right either as proprietor 

or as registered user to use the mark, whether with 

or wltliout any indication of the identity of that 

person, and moans, in relation to a certification 

trade mark ...*^/a7 mark adapted in rolation to any 

goods to distinguish in the course of trade goods 

certified by any person In respect of the origin,

- 37 -
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notorial, mode of manufacture, quality, accuracy 

or other charactariatle from goods not so certified*.."®3 

The TMA provides for the "continuation**2^ of a register 

of trademarks at the office of the Registrar of Trademarks 

which s ail contain the mark and idhrmation thereon and on the 

proprietor and/or registered user. The register shall continue 

to be divided into two parts. In Part A is registered 

certification trademarks and those marks which do not 

distinguish the goods in respect of which they ere taken 

out, and which consist of the name of a company or individual 

or firm) or, the signature of the proposed, proprietor or his 

predecessor in business| or, invented word or words| or, 

any word(s) having no direct reference to the goods as to 

choractsr, quality, or geogrepliica! name or surname.**0 And 

in Part B is registered those which are capable of disti­

nguishing goods with which the proprietor deals or proposes 

to deal either inherently or as a matter of fact,^1 The 

TMA expressly prohibits the registration, as s trade mark 

or part thereof, of any scandalous design, or of any matter 

whose use would be contrary to law or morality, or would, 

by reason of its being likely to deceive or cause confusion 

or otiiervls* be disentitled to protection in a court of 

Justice. Further, the law provides for what it calls 

"ths defensive registration of well known trade marks," a 

process whereby the proprietor of s well known trademark 

registered in respect of certain goods may prevent the use 

of such trademark in respect of other goods by Registering 

it in respect of such other goods notwithstanding t!»at
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ho dots not, or does not propose to, uso tho trademark
33in relation to those other goods*

The registration of a mark in either latt A or B in 

respect of any goods gives to the proprietor "the exclusive 

right to the use of the trademark in relation to those 

goods" "subject to any conditions or limitations entered on 

the register"* This protection is given for an initial 

period of seven years (with an additional "period of grace" 

between removal from register for non»ronowal and 

application for renewal) renewable strictly at the the option 

of the proprietor for further periods of fourteen (l*i) years, 

apparently without end.^*5

Any rights that a proprietor lias in his trademark 

are capable of transfer, assignment or transmission^' or by 

licencing of a registered user,^ save that a certification 

trademark shall not pass by assignment or transmission 

except with tho consent of tho court^’ (the High Court''^).
JkQAs far aa procedure ie concerned, a proposed 

proprietor applies to the Registrar in prescribed form for 

registration either in Part A or D* The Registrar may then 

either reject or absolutely or conditionally accept the 

application, hie decision being subject to appeal to the 

High Court* The accepted application ia then advertised 

in the form in which it is accepted* Any person opposing 

ths registration of such accepted application shall give 

notice of such opposition, whereupon he shall state his 

frounds therefor* The Registrar shall then hear the 

proposed proprietor and the person opposing tho 

registration, and decide appropriately, such decision also

•••*/^o«
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b«ing subject to appeal to the High Court, Where au 

application for registration has been accepted and no 

opposition has been filed within the prescribed time, or 

an opposition has been decided in favour of the 

proposod proprietort the ueglstrar shall register the 

trademark (in Part A or B i s  the case nay be) "as of the 

date of tlie application for registration" which "date shall 

be doomed for the purposes of this Act to be the dato of 

registration" save where international arrangements 

provide otherwise*

Tills * in totalityt is, legislation whose principal 

purpose is to provide for almost unconditional registration 

of property rights. In the process, again, it grants 

a monopoly the exercise of which is uncontrolled in 

any measure. The central aim of this legislation 

is to protect the proprietor of a trademark against 

non-proprietors for a theoretical unlimited period 

(or, in other words, a period determined by the 

Monopoly-rights holder)* The legislation does not 

foreo or obligate the proprietor to use the trademark, 

or to license its uss, in Kenya*

Zt does not in fact govern, at all, the use that the 

proprietor will put his trademark to, or, most importantly, 

tha conditions under wliich licences, if any, shall be granted 

to a licensee* It does not limit unnecessary and 

confusing product differentiation, or the development 

of brand loyalty and unnecessary proliferation of brands 

through unfair or deceitful advertising based on the 

trademark*

•***/4l*
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Indeed the protection of the consumer is not 

its concern, and tony be It should be argued timt 

It did not set out to achieve this objective* In a 

nutshell, tills legislation beyond registration* 

based protection of the proprietor of the trademark, 

loaves all else to the so*called market forces, and 

makes possible the effects of trademarks In the 
market as discussed earlier.

In the end, It means that any effect which trado marks 

any have on the process of transfer and development of 

toe lino logy is essentially not governed by the TMA 

and is left to the determination of "negotiations in 

the market place," so to speak*

It cannot be denied that trademarks have an 

important part to play in tills process* Tills is 

so because they lave in may respects taken the place 

of generic names of products and are to a large 

extent the names by wluLeli most products are referred to* 

They have become as important in distribution and 

marketing as the processes or formal is are in production* 

consumers of such products lave been made to 

see them in terms of their "brand*names*" This aoans 

tlat a t any point tlat one deals with the effective 

transfer and development of technology, it is necessary 

to consider to what extent trademarks ray be a barrier 

to tills process* For exacipls, if a particular local 

manufacturer were to produce a product under licence and 
under an unknown trade mark and place such product aide 

by side with a similar product manufactured by the

The
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toc'.mology licensor whoso trad* mark is well known to the 

customers, such manufacturer would liave to make very heavy 

sacrifices (in terms of promotion) to create even minimal 

impact. The licenced technology would then be an economic 

liability. And it would bo worse in the export market, espe­

cially in Western Europe, America, and Japan, where the 

extent of brand loyalty is quite high. This state of

affairs necessitates continued dependence on the licensor's
*

trademarks, unless other methods of countering this negative

impact could be developed. (For example, in countering tho

impact contained in the above illustration, it could bo requirot 
that a licensee's trademark shall be conspicuously displayed

or used together with that of the licensor, with a view to

the eventual phase-out of the latter). Therefore, any

legislation which deals with trademarks needs to take

account of such possibilities if it is to facilitate

independent end profitable exploitation of technological

relationships. In tills respect, the Kenya TMA fails miserably.

It lias been shown that its prime objective is not to do this,

but to protect the owners of induetrl «1 property for their

benefit. As legislation which deals with an important

facet of tbe process of transfer of toclinology, its offect

is largely negative owing to the absence of provisions which

ensure that tho protected owners of industrial property

do not in any way use their protection to either preempt

or frustrate development of other (especially local) trademarks,

or exploit tho licensees thereof or the consumers of the

relevant products.

..•.A3
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Zt is pirtinent to point out at this stage that at 

no tine during the review period (see Table ID) has the 

number of annual registrations of trademarks on application 

of nationals and/or residents exceoded 5 0 %  of tho total, 

with the overage annual percentage being 215' (seo Table 

IQ (b))« And some three-fourths or more of the trademarks 

registered annually in the names of tho so-callod 

nationals and/or residents are in fact properties of 

subsidiaries/associates of TbCs, which moans that even 

the protection is not in the main for the benefit oi 

Kenyans*

(iii) Tho International uer.ine:
4lSonya acceded to the Paris Convention, thus becoming

L a  /il
a member country of the Paris Union on June 14, 19&5#

The Paris Convention, signed by eleven countries at a 

Diplomatic Conference on March 20, l883» was ratified by

those countries in Juno, 1084, at which time instruments
45of accession were deposited by three other countries*

It antered into force on July 7* 1884. In the post-
46World War I period, it lias boon revised four timesi 

at the Hague (1925) | in London (1934); in Lisbon (195?') 

and in Stockholm (198/)*
Briefly, the Convention in its prosont state, establishes 

a Union, constituted by the countries to which it applies 

as a legal entity with certain organs to carry out its 

objectives. The principal organs of the Union are the 

Assembly, tho Executive Committee of the Assembly and the 

International Duroau of Intellectual Property. The Assembly, 

established under Article 13 • consists of all tho countries 

vhoss instruments of ratification or accession undor

/ 4 4 .
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Article 20 do not exclude the application to theta oi 

Articles 15*17 oi the Convention, each country being

represented by one del agate, who any bo assisted by alternate
»

delegates, advisors and oxports. Members of the Union who aro 

not loubera oi the Assembly may, however, be aduittod 

therein as observers (Article 13 (6))* Its broad function 
is to deal with all matters concerning the maintenance and 

dovelo- <ient of the Union and implementation of the 

Convention in their different forms (Article 13 (2)). The 

ihcocutiv* Committee is in turn an organ, and consists of 

one-quarter of the current momberslxip, of the Assembly<

Article 14, Its manner* are elected by the members of the 

Assembly, and its basic function is to ensure titat the programmes 

of the Union ae outlined by the Assembly are Ample* touted (Artielo 

l̂ k (6)), the international Bureau, which is a continuation 'v r... 

of tho International Ikireau of the Union for the Protection of 

Industrial Property (UXRPX), lias as its main function the 

pt rfonaaace of ednliiistratlVG tasks of the Union* In 

particular, it provides the secretariat of the various 

organs of the Union, acting as an information collection 

and distribution, and a studies and services, centre. In 

addition to these organs, ths Assembly may, under Article 

13 (3) (a) (viii), establish various committees of exports 
and working groups ns may be required by certain of its 
functions.

The prime Objective of the Convention, evident even in 

its title, is the protection of industrial property. The 
objects of such protection include, under article 1(3), 

patonta, utility models, industrial designs, trado and 

service marks, trade names, indications of source or

, , , , / ^ 5 ,



appellations of origin and the repression of unfair competition 
between holders of Industrial property rights. lowever,

provisions relating to patents and trademarks will be the

principal concern here, since these are the property rights

given specific protection by the Kenyan dories tic regime. They
e

ore specifically relevant to the process of transfer and are 

in any case, the most important under the Convention. 

point to be noted hero is that the Convention in its 

general roles leaves considerable latitude to member 
countries to legislate os various aspects of industrial 

property according to their particular interests. Such aspects 
includes*

(a) in relation to patents - criteria for patentability! 

necessity, and mode and nature of examination; who to be 

granted a patent as between first inventor and first appll* 

cant; whether patents are to be granted for products only, for 

processes only, or for both; restrictions on field of 

industry in which patents ore to be granted; duration of 

patents; extent of protection of patentee where there

are no specific provisions, and, restoration of lapsed 
patents.

(b) in relation to trade marks - mode of acquiring rights to 

a trademark (registration, use or both) ; mode and nature

of trademark examination; scope of protection of trademarks 

where there are no specific provisions, and conditions 

for protection of collective enrks.

(c) in any case • domestic laws are froo to grant a

more extensive protection of industrial property so long as 

this does not prejudice tlie protection granted in the 
Convention.

• *5 -



On a Ocnornl note. Article 2(1) of the Convention 

statos the principle that nationals of any country of the 

Union shall as regards the protection of industrial property 

enjoy in all the other countries of the Uhlan the advantages 

tliat their rospoctivo laws grant or cay in future grant 

to nationals "all without prejudice to the rights specifically 

provided for by this Convention.” This provision embodies the 

"national treatment" principle well known in international 

law. Aad such nationals need not be domiciled or even 

established in the relevant country in order to enjoy tills 

national treatment (Article 2 (2)). Much as tills principle 

nay be desirable in international relations generally, it, 

however, docs not take into account those situations where 

preferential treatment nay, in fact, be advisable. Indeed, 

the very fact that the convention applies to countries of 

differing levels of economic development would in itself, 

without more, invite a certain degree of preferential 

treatment in favour of nationals ol' weaker economies. And 

preferential treatment is no stranger to international relations 

anyways most conferences, especially under UN auspices, dealing 

with equitable distribution of wostld resources and enjoyment of 

world services concern themselves with this very principle 

in one way or another.

Secondly, any person who duly files a first application 

for a patent or trademark in one of t’.*e countries of tlie 

Union, or his successor in title, shall enjoy for purposes of 

filing in tha other countries, a right of priority (Article

(1)) for a period of twelve months in the case of patents,
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mmd six months is  the of trademarks beginning frum the da to

of Bitch firo t application ( i r t ia lo  4 C ). *he effect of this 

(••oral prevision ia to «a u ro  that ia aay ioaao relating to 

p rio rity  of righto ia industrial property la any of ftho 

couatrios of the Union arising during the proscribed periods 

such f irs t  applies ties shall prorail over aay other area i f  do 
subsequent applies ties baa boos sade ia sach country by the p rio ri ty- 

**ight bolder. No actioa takea during such period shall invalidate 

th is  p rio rity .

Thirdly* A rtic le  2(3) expressly reserves national laws relatiag 

to sach setters as Judicial or administrative procedure* Jurisdictioa* 

designation of address for service and appointment of any agents 

who say bo required. And finally* A rtic le  8bls provides for a 

period of net less than six son the to be granted to holders of 

industrial property rights for payment of fees prescribed for 

the maintenance of such rights.

Previsions on patents: I t  has already been mentioned that regulation

of certain natters is  left to the donee tic  law of the member Country 

of the Union. Apart from the general principles on an ora tod above* 

the fo il owing are among the other requires eats o f the Convention. 

Under article  4bis, patents applied for ia aay of the number 

countries of the Union shall be independent of patents obtained 

for the same invention ia other countries whether a on boro of the 

Union or ast• la particular* this shall be deemed to be so with 

regard to the grounds for a n ility  and forfeiture* and as to the 

normal duration of such patents. Secondly* an inventor has the 

rig h t to be aaatieaod as such ia the patent (A rtic le  t ie r ) . A irdly* 

an application for a patent shall not bo refused* aer a patent 

invalidated, oa the ground that the sale of a patented product*

4 8 .
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a  p ro d u ct o b ta in e d  tk r« a | h  a pa too tod pro t i s  s u b je c t  to  r e a t r i

ctioas or l is i  tat ions under the doaeatic law (A rtic le  4 gunder) .

I t  aheeld be noted, howevert that this provision deea not apply 

to the aanufactaro of ouch product, or the application of each 

a patented procean. Fourthly, a patent aba 11 net be subject to for­

feiture on grounds ef iojortatlon by the patentee ef articloe 

aanufactured in any ef tbe countries of the Union (A rtic le  5a( 1 ) ) .  

lad fin a lly , each a saber country any take legislative  a ensures 

providing far the grant of con pul so ry  licences to prevent such 

abuses as any result froa the axel naive rights conferred by the 

patent (A rticle  &A(2)).  However, a coupuleory licence nay not 

be applied for on the ground ef fa ilure  to work or insufficient 

working of the patent before the aacpiration ef four years free 

tbe date of filing  of the patent application, or three years 

trtm the date of the grant ef the patent, "whichever period 

aspires la s t."  Neither shall i t  be granted where the patentee 

Ju s tifie s  his iaaetioa. in any case, where i t  is  granted, i t  

shall be sen-exclusive and non-transferable even in  the fora ef 

the grant ef a sub-licence, save with that part e f the enterprise 

or goodwill exploiting such licence. Further, forfeiture of the 

patent shall not be provided for save in cases where grant ef soups- 

laory licences would be insufficient to prevent abuses. And 

proceedings regarding forfeiture or revocation shail not be instituted 

before the expiration of two years froa the grant ef the f irs t  

coupalaery licence.

Provisions on Tradeuarhat The Convention leaves the conditions 

for filing  and rsgi strati on ef tradeaarks to the doueetic laws of 

each ef the neuter countries. Hut as application nay be refused, 

nor a registration invalidated, on the grounds that f ilin g , 

registration or renewal has net been effected in the country of origin

(A rtic le  «  (1) .  (21) .  Secondly, a nark duly registered in any
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country »f U «  Union shall b« independent of narks registered 

is ths other ecus trios of the Union ( i r U d a  6 (3)). Thirdly, s 

tr»do*erk duly registered is the coostry of origin shall bo entitled 

to bo registered and protected in that fern in the other countries 

of the Union (Article • quia gules A). Bat this nay be denied 

wheat-

(a) tt is ef such a nature as to infringe third party

rights is such country;

(b) it is devoid ef any distinctive character or consists 

excludively of signs or indications which serve in the trade to 

desipate kind, quality, quantity etc. or have becoae cuatoaary 

in the current language or trade practice; and,

(c) it is contrary to aorality or public order (Artide 6 

quinquiss B) •

Finally, each aenber country undertakes, where its legislation 

permits, or where an interested party requests, to refuse or 

cancel registration, or prohibit use, of a trade nark which 

constitutes a reproduction, iaitatlon or translation liable to 

create confusion, ef a mark considered by the competent authority 

of such country to be well known therein as being already the 

nark of a person entitled to the benefits of the Convention and 

used for identical or sinilar goods (Article 6bis). Whether 

the conditions are satisfied will, be determined by the nenber 

countries thssselves.

These provisions of the Convention on patents and tradeaarka, 

taken in totality, have ono principal objective. Like their 

nueielpal counterparts, they are intended for the protection 

ef the owners ef industrial property, elbeit fros the international 

viewpoint. Their central concern is to ensure tnat any bolder 

of industrial property enjoys ell advantages that the national

•.../SO.
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laws o f a l l  tbs uouber states o f fe r ,  and more, including 

a r igh t o f p r io r ity ,  and protection in  a l l  such countries 

against refusal o f  reg is tra tion , unauthorized exp lo ita tion  

o f the property, and fo r fe itu re  or cancellation. Once again, 

no ob ligation  is  d irec tly  placed upon such holder to  oxjfcit 

the property at a l l ,  or fo r  the benefit o f the respective 

sta tes , neither are there any provisions protecting licencees 

o f  the righ ts or the consumers o f any products that may be 

the subject o f such righ ts .

Of sp ec ific  sign ificance as well is  the fa c t that the 

Convention does not draw any particu lar d is tin ction  between the 

d iffe ren t s ta tes , which are, obviously, at d iffe ren t le v e ls  

o f  economic development. I t ,  th erefore, provides no p re feren tia l 

treatment fo r  weaker economies. Placed in  the Kenyan context, the 

Convention merely operates to gain non-Kenyans protection 

herein ! the number o f Kenyans who can take advantage o f these 

provisions at the international le v e l are in s ign ifican t.

I t  does not in  any way contribute p os itive ly  to the process 

o f  transfer and development o f  technology, which process is ,  

noticeably not i t s  concern. This international regime on 

industria l property, fa r  from recognizing the need to 

regu late the a c t iv it ie s  o f  the owners o f such property with 

a view to promoting the development o f Kenya)* economy 

through meaningful exp lo itation  o f the property, only 

concentrates on fo r t i fy in g  the in terests o f such owners, 

the majority o f whom have been shown to come frou the 

ca p ita lis t s ta tes . I t  operates to emphasize the dependence 

o f the national economy on the external holders o f such property.

/51
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And, as bes been observed, even in situations where the

Convention allows for enactment of nations! legislation

governing sons aspects of the grant, subsistence and

exploitation of industrial property rights, the municipal

regime is basically deficient*

before concluding this section, it is, however,

necessary to take note of certain possible changes with regard

to municipal legislation on industrial property* According

to information given by the office of the heputy Registrar

of Trade Marks and patonts, Kenya is "in the process" of adopting

treasures that will lead to an independent patent-granting

system, scrapping the present patent-registration one* The

measures "are at an advanced stage of development" * Tills

whole process began with the conferences loading to the

i'c2«<utlon of the Industrial Property Organisation for

English-Speaking Africa (&SAA1P0)* Tbs agreement

establishing this organisation was adopted in Lusaka,

Zambia, on December 9, 1 9 7 6, and entered into force on
47February 13* 197&* 1 One of its principal objectives is to 

promote the harmonisation and tiie development of the
4ftindustrial property laws of the countrios of the region*

Kenya is apparently racing to be able to produce

drafts of an independent body of Industrial property laws,

and in particular a patent system, before the next mooting

of ESAHIPO likely to be held in Nairobi in the next few

njonths* Zt is not known what form these will take, but

taoat likely, they will, to a large extest, draw from the

;iodel Laws on patents and trademark already produced

respectively by the "Committee for Patent Matters"**^

and the’Committee for Trade Mark and Industrial Design

Matters"* 0 of the Conference on Indite trial Property Laws

/52
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of Sngliah-Speaking Africa. These* Model Lews, despite 

some flaws, differ from the Paris Convention in at least

one significant respect. They do not set out to only protect 

the industrial property owners, hut also to balance against 

tills tho right of society to benefit, t'lroug’.i individuals 

or tha government, from such industrial property without 

vumccoosary fetters. The balance tatty not come out in full 

favour of coanunlty rights, but it la impressive under the 

circ. stances where one finds divers economies in which pre­

capitalist and capitalist modes of production are still at 

war, and in which socialist modes are struggling against both. 

All in all, they remain model laws which may be adopted wholly, 

In part or not at all, by the concerned states. And ones 

adopted, in whatever form, their operation is still subject 

to the whole range of socio-economic conditions domestic to 

sitch states.

s ah ct i ty cr pacpc rrY:

(1) . Law! Tho Constitution
51The Koi.yti Constitution Is the supreme governing law, 

and any ot: or law which is inconsistent with it is void to 

the extent of such inconsistency. Historically, its underlying 

principles have to be traced to the pre-independence 

bargaining process when British imperialism realised that it 

was time to ciuwge strategies of exploitative control from 

’’open” to "hidden". Colonialists had lived its full life. But 

it was necessary to end colonialism wit?>.out fundamentally 

disrupting tha beneficial property relations that had haen 

oatablished and tha continuous flow of resources from tha 

independent state to tha "motherland", on the surface, the
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policy was, o f  course rationalised on the basis of such 

.oauingloas phsasos a m  " a r m a ting a multi-racial society''; 

"ensuring tl*at foreign investors and sallied to n -p o w er 

ore not soared *way"| "showing that an African government 

is not run by l>easts and con be mature", etc. ete. - phrases 

v l d i c h  oven today, ovor "Fifteen Great Years" since tlat 

independence, seem to carry much Msight with the 

^ovorutjeut, cvide, icing the oaoutury success of that 

smooth transition.

Tits provisions of tits Constitution relevant to industrial 

property ore oontoinod in Chapter V, end, rare particularly 

in soctions 70 and 75 thereof, which heavily protect the

institution of private property. Section 70 entitles "every
*>3person in Kenya" as a fundamental right, to "protection 

for ... property and from deprivation of property without 

compensation". There are two important points to nndarlino 

hore. Firstly, tliat t. is entitlement Is not restricted to

Kt iyan citizens only. Secondly, that Whereas deprivation Is 

possible under the lav, it must be accompanied by compensation. 

i1>©ao provisions are elaborated in Section 75 which prohibits 

the r.oi:>puisory acquisitibu of any property "of any description" 

or "any interest in or right over" such property, except 

W  ore three conditions are satisfied. Tbs first of theso Is 

tliat such acquisition must be necessary in the interosts of 

"defence, public safety, public order, public morality, public 

health, town and country planning" or the " development or 

utilisation of any property in such manner as to promote the 

public benefit". Strict legalists oay arguo. In accordanc# with 

the interpretational principle of "ejuadem genesis", that the 

last part of tills condition ("development or utilisation ...*)



r i u B t be interpreted within the confines of the first part 

("defence, public safety •••••"), so that It is in fact of no 

additional value. It is here submitted, however, that that 

would mice it superfluous, and further that, interpreted 

independently, it can be used to Justify any expropriation 

with any measure of social benefit outside those enumerated 

In the first part* Out this Interpretation prosupposes 

a government committed to principally social, rather than 

private, property institutions, needing to Justify its actions 

under these provisions*

The second condition requires timt the necessity 

for the expropriation must be such as to afford resouabls 

Justification for the causing of any hardship to the 

victim thereof * The sense in this provision oscapes us*

Cloarly, by the time a proposed expropriation satisfies 

the first condition, the balance lias already been tilted 

against individual considerations, and it becomes 

unnecessary to again refer to the hardsitip caused to 

the individual* Perliaps this was simply meant to emphasise 

further the importance, in t o n s  of policy, of the singular 

rights of the individual!

Finally, in the event of any expropriation, "prompt 

payment of full compensation" must be provided for* The 

recipient of such compensation is entitled to remit "within a 

reasonable time" after receipt the?oof, "the whole of that payment 

(free from any deduction, charge or tax made or levied in 

rospect of its remission) to any country of his choice outside 

Kenya"* (it cannot, therefore, be seriously argued tint Kenyans 

were meant to be the diroct and immediate beneficiaries of 

this kind of provision)* Terns like "prompt", "full" or

-  5* -
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"reasonable tim e" are, howevor, open-ended and may be 

defined to achieve a l l  manner  o f purposes as may be required.

Any actions taken under those provisions is  subject to 

question a t the beliost o f the aggrieved party, who is  granted 

d ire c t access to  tlio Il^gh Court, The High Court uay determine 

questions re la tin g  to the righ ts  o f the aggrieved party, the 

le g a lit y  o f the expropriation and the amount, and rawmor and 

t io e  o f payment, o f compensation.

As noted ea r lie r , the benefits o f these provisions are 

a va ilab le  to foreigners and nationals a lik e . it  may, 

however, be empliasised tlia t the provisions s ta rt a t the 

poin t when a person already 1ms property, and is  com pletely 

unconcerned about how the property was acquired in  the 

f i r s t  place* Xn other words. I t  is  to ta lly  unconcerned with 

d istribu tion  or red istribu tion  o f soc ia l wealth and 1ms 

as i t s  ma in ob joct the protection  o f already acquired 

wealth* Secondly, the exceptions to these general provisions 

a re  very stringen t and a llow  fo r  l i t t l e  beyond deprivation  

in  rospect o f law fu l taxes, le v io s  or penalties or based 

on contractual and other lim ited  le ga l ob ligations*

U i>  Law and Sanctity, p i P riva te  Property.

Tbs Kenya position  recognisos the sanctity  o f p riva te  

property f i r s t  and the r igh t o f  expropriation only as 

an oxcoption to  be exercised under exceptional circumstances* 

In ternational law , however, s ta rts  from the position  tlm t 

expropriation is  a r igh t that every state has, though i t s  

exerciso is  subject to certa in  qu a lifica tion s , uamaly, 

ths promotion o f  public w elfare o f the expropriating s ta ts , 

non-discrim ination between foreigners and nationals.
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and provision fo r  ju st compensation. And, as exem plified by 

the UN General Assembly debates and le g a lly  non-binding 

resolu tions, the f i r s t  q u a lific a tio n  lias, in  fa c t, been 

rejected  by in ternational opinion.

Altliough the terra "expropriation " in  in ternational law is  a 

general one embracing a l l  manner o f compulsory acqu isition  or 

taking o f property by the s ta te , i t  is  very o ften  ueed to  

denote the most important o f these, v is . n a tion a lisa tion , 

the most con troversia l as w e ll. Loosely defined, i t  is  the 

compulsory tran sfer to the sta te  or i t s  agents o f p riva te  

property d ictated  substantially by economic motives and leaving a 

aa i t s  purpose the continued exp lo ita tion  o f the particu lar 

property. I t  is  w ell accepted, both by in ternational 

ju r is ts  and cap ita l -  e x o r t in g , ' and, needless to  add, 

expropriating s ta tes , that each stats has a r igh t to  nationaliseI
fo r  sign-owned p riva te  property. Tills is  a w ell-estab lish ed  

ru le  o f  in ternational law. The taking o f property, however, 

must be in  the "public in te res t" .*^  Zt is  doubtful whether 

t liis  is  o f any add itional value in  the face o f modern nation­

a liza tio n s  which prism ipally aim a t so c ia lis in g  the moans 

o f production and <jciiango. Secondly,there should be no 

discrim ination against, and as between, a lien s in  I t s  process 

o f nation a lisa tion . On th is p o in t, the Permanent Court o f 

In ternational Justice (PCZJ) took the view thatt 

"the form o f d iscrim ination  which is  forbidden 

is  . . .  d iscrimi nation  based upon n a tion a lity  

and in vo lvin g d iffe re n tia l treatment by reas­

on o f t 'io ir  n a tion a lity  as between persons 

belonging to d iffe ren t national s ta te s ,"''
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T h l» ia ,  o f course, not easy to  estab lish  in  p ractice* I f  

tharo la  a s itu a tion , as there nay be, where i t  is  the nationals 

o f a  p articu lar s ta te  or p a rticu la r states who predominate in  

ownership in  a p a rticu la r spliere or particu lar spheres o f 

the economy , s  do&uatic app lica tion  o f th is  p rin c ip le  would 

r e a lly  serve no u sefu l purpose* Moreover, as we have had 

occasion to  mention before, under certa in  conditions, p re feren tia l 

treatment is  J u stifiab le * Th ird ly , in  the event o f 

n a tion a lisa tion , there uuet be "adequate, prompt and e ffe c t iv e "

compensation , although soue Ju rists now p re fe r to  use
_ _ 50
"appropriate*• however, no fu l l  agroerjont  ia s  been 

readied as to  t ie  naaning to  bo attached to "adequate"

(which re fe rs  to the value or amount), "prompt" (which re la tes  

to the tin e  o f  payment) and "e ffe c t iv e "  (which re la te s  to the 

form in , and the conditions unde r , which payment is  made) or 

to  "appropriate" (which embraces a l l  the t r e e ) .

Whereas the so-ca lled  western s ta tes , the major exporters 

o f e x p lo ita tiv e  c a p ita l, fo r  a long t ie s  in terpreted  the term 

"adequate" to  risen the fu l l  value o f the property (and even 

included goodw ill) a t the p articu lar time o f expropriation , the 

s o c ia lis t  states and uany o f the so -ca lled  th ird  world s ta tes , 

have argued tin t the adoquaey o f the cocgieusatloa must ox 

n ecessity  take account, over end above the " fu l l  va lue", o f 

the returns which the holder o f the property lass gained 

tiirough exp lo itin g  ownership th ereof* The value o f such returns 

over t ie s  oust be placed agains t the current " fu l l  value" o f  tlie 

property* I t  is  on ly where the former is  less  that the holder 

uay get the d iffe ren ce* Where i t  is  higher, i t  is ,  indeed, the 

holder who needs suet compensate the expropriating state*
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k ith  regard to tbo time o f payment, too term "prompt" has, 

to tlie  said Western S tates, the exponents o f ortliodox 

in ternettonal  law, mount  payment o f  compensation before, or 

simultaneously w ith, expropria tion . Ou the insistence o f 

s o c ia lis t , and t ie  sa id  th ird  world, atatoa in ternational 

law baa now cocw to  recognise the necessity o f d ire c tly  

considering the a b il it y  o f t i e  s ta te  to  pay the req u is ite  

compensation. This moans that where tlie in a b ility  o f the 

expropriating state cadcee i t  im possible to  pay tlie  compensation 

before, or a t the time o f,  expropriation , in ternational law 

accepts that such may be paid in  tlie  fu ture.

The sane kind o f controversy has bedevilled  tlie  tena " e f fe c t iv e " . 

From an o r ig in a l p os ition , again supported la rg e ly  by the 

c a p ita lis t sta tes, which required that the compensation be 

paid in  fo re ign  exchange, with the rec ip ien t having the 

d iscretion  to determine tlie country to  wiiich he would rep a tria te  

i t ,  th ere lias been a s h ift  towards accepting con tro l by tlie 

compensating state o f  the form in , and the conditions under, 

wiiich payment is  made. Such con tro ls in  p ractice  include i 

payment, fu lly  or p a r t ia lly  in  the currency o f, or chosen 

by, the compensatin g  s ta te ; payment by instalm ent; a condition 

that the compensation be, fu lly  or p a r t ia lly , invested in  tlie 

compensating state or s iip ly  not repetrated , and, aa insistence 

that an owne*^/foreign property recognise tlie ju risd ic tio n  o f of 

municipal laws and in stitu tion s  aa fin a l (th is  la s t  condition 

referred  to os the "Calvo Clause"

I t  is  those tran sition a l controversies in  the development 

of in ternational law , necessitated by the inpact, on in ternational 

economics, and other re la tio n s , o f the world s o c ia lis t  system 

and the desire o f the newlyindependent states to  develop
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oan lngfiil economic Independence, t lie t hae prompt ad the 

adoption o f t i e  term "ap propria to " compensation in  in ternational 

law. This is  b a s ica lly  in  recogn ition  o f the possib le 

th eoretica l and p ra c tica l changes in  in ternational re la tion s 

which contribute to thm  dynamic development o f InternatIona 1

In  cocaparison, i t  would appear, th erefore, that the Kenya 

Constitution is  more w ell disposed towards the in s titu tion  

of p riva te  property in  tsnus f i r s t ,  o f poU»y, and secondly, 

of the qu a lify in g  conditions. And in  p articu la r, whereas 

in ternational law provides fo r  " e ffe c t iv e ” compensation, tlie 

Kenya Constitution expressly allow s the rec ip ien t o f such 

compensation to  rem it to  a country o f Ixis own choice eutside 

Kenya, thus g ivin g fcin tlie r igh t to  choose the form o f payment!

Aa fa r  aa in ternational opinion goes, the Charter o f Ccoao^Ac 

.■i;;.1 its  and Duties o f  States^0 provides under A r t ic le  2 ( 2 ) (c )  

that*

"Each sta te  las  the r igh t

To N ation a lise, expropriate or tran sfer ©undership 

o f fo re ign  property, in  which case appropriate 

compensation should be paid by the s ta te  adopting 

such measures, taking in to  account i t s  relevant 

laws and regu lations and a l l  circumstances that 

the state considers pertin en t. In any case where 

the question o f compensation gives r is e  to  a 

controversy, i t  s lia ll be se ttled  under the domestic

law o f the n ation a lis ing state and by i t s  tr ib u n a ls ,.."
6lAn amendment proposed princip a lly  by tike so-ca lled

__ ^2
.ostom  States would lave made nation a lisation , expropriation

or acqu isition  o f fo re ign  property a righ t only "provided that 

just compensation in  th# lig h t o f a l l  relevant circumstances
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i l ia l l  be p a id ,"^  ai.d required the exhaustion o f national

ju risd ic tio n  (wlileh presupposes recourse to in ternational
64tribunals th erea fte r) in  case o f controversy. As i t  is ,  however,

only the proposing sta tes and A u stria , Iceland, Norway, Spaid

and Sweden voted fo r  the ftuaukaent, which was defeated by 0 7

votes to  10, with 11 ab sten tion s .^  The o r ig in a l A r tic le  2 (2 ) (c )
66was subsequently adopted by a vo te  o f lO'i to 1 6 , w ith 6 

67abstentions. r

The e ffe c t  o f th is  charter p rovision  is  not to  change 

in tern ation a l law on the Matter, as General Assembly resolu tions 

have no le g a lly  binding (may be, moral) e f fe c t .  I t  nevertheless 

recogn ises in  word and in  s p ir it ,  not only the r igh t to  

n a tion a lize , but a lso  national ra ther than in ternational 

ju r isd ic tio n  os regards questions o f expropriation , emphasising 

in  the some vein tlie  need fo r  economic independence.

3 . JPECITIC PROTECTION OF rGHEIGN INVESTMENTS a 

( i )  rorei:> i Investments Protection  vci:

The Foreign Investments Protection  Act (FXPA)^° was

enacted in  1964 fo r  the sp ec ific  protection  o f fo re ign
6q 70investments in  Kenya. The h igh ly c on trovers ia l  debate

on th e D ili that eventually bocasc FIFA makes very  in terestin g

reading 1 i t  revea ls , through at times emotional, at tii.es

in c is iv e , end at y et other times downright humorous statements,

contradictions tin t la y  at the basis o f the Kenyan society then

and now.
71The then M inister fo r  Coanerce and Industry outlined at fths 

beginning o f the debate the ob jectives and essen tia l features 

oCf the D ill.  Having uiado i t  c lea r that "the encouragement o f 

fo re ign  investment" was one o f the four ways in  which the
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Government hoped to  aecolorat© in d u stria lisa tion  (tits other 

tliree  being government investment encouragement o f loca l 

investment, and promotion o f the co—operativo movement) 

the M inister proceeded to  explain  that the B i l l  was intandod 

to  acliieve tliroe d is tin c t alms:

one: to  encourage fo re ign  investments through the

re s tr ic t io n  o f compulsory acqu isitions o f foreign ers* 

p roperty, and grant o f compensation whore acqu isition  had 

to  be carried  out ;

two: to abolish  discrim ination against certa in

fo re ig n  investments through the removal o f the d is tin c tion  

between investments from "s te r lin g  areas" and those from 

other (yen, d o lla r , rupee or deutscliemark) areas; and

tliree : to  protect lo ca l investments against "knock

down" external competition tlurough governmental control 

o f  the areas, and the nature, o f fore ign  investment* The 

government view was tlia t tho present B il l  would ac’xiove 

these ob jectives i f  passed by the house, ' 2

The govorur.iont stand got a c tive  support^2*  form a 

number o f members, notably Kibakl (Parliam entary 

Secretary to the treeaury, and seconder), Gatuguta (who a 

member pointed out was a member o f the Board o f 

Overseas Touring Company^) ,  Gichuru (m in ister o f Finance 

and economic Plann ing), Odero—Jovi (the parliamentary 

Secretary fo r  Labour and Socia l Services) and Khasalckala* 

The thrust o f t ills  support was that. Indeed, Kenya 

needed cap ita l -  and a lso  s k i l l  •  to develop. This cap ita l 

could not by any moons be constituted from lo ca l 

sources, since i t  was In  any case unavailable:" How
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many industries have been b u ilt by our m b  people?” , one 
osciber asicod,^ * Zt was thus im perative that Kenya must

get t ills  cap ita l from outside, "no uatter from where the

money may cooe fro o  (s ic ) ,  a ith er frou the Bast or from the 
75V oet"• Such ca p ita l had to be attracted  to  Kenya, a,id 

s in ce "investment and phi len t iaropy are not synonymous", ̂  

i t  was necessary to  provide measures that would guarantee 

both the sa fe ty  and the p r o fita b ility  o f the investment*

The measures contained in  t ie  B i l l  had absolu tely nothing 

to  do with issues o f c a p ita lis t or so c ia lis ts  Kenya 

needed cap ita l fo r  development and th is wa» the best way o f 

g e ttin g  i t .

C riticism  o f th is  stand s iia ll be le f t  to  the 

opposers o f the D il l ,  a c tive ly  and, adm ittedly, a b it more 

in c is iv e ly , represented by Kaggia, Muliro, Anyien i, rasindo, 

Kgala-Abok, Ngala, Mutiso and Shlkuku. Their s ta rtin g  

po in t was that Kenya needed rea l independence, end a lso to  

co rre c t the socio-economic imbalances that had beleagured 

i t  in  the co lon ia l paeti and th is  was not tbs best way o f 

ach ieving these. True, Kenya was in  need o f cap ita l -  and 

s h i l l  — and some o f i t  had to be imported from outside, 

alt!lough the le v e l o f required im portation was being, 

apparently d e lib era te ly , exaggerated by those who supported 

the B U I. This having been granted, however, i t  was 

doubtfu l, indeed untenable, that th is B ill was the 

so lu tion . For a s ta r t, the D il l  was "based on the very 

u n rea lis tic  fears on the f l ig h t  o f cap ita l from Kenya" J  

,'ueroas the B ill was being explained on the basis o f 

a ttractin g  future investment, i t  re a lly  was meant to 

avert the foared f lig h t  o f ca p ita l from Kenya, which
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f «a r s  were la rg e ly  groundless. For a second, there already 

were guarantees la  (tb s  then) Section 19 o f the C onstitu tioa. 

And la  any case, the top loadsrshlp lad a lso  demonstrated the 

p o l it ic a l  wi l l  to  upheld these guarantees (not to  location,

o f  course, “the attractiveness o f kenye I t s e l f ,  geogrepIUcally
70

and otherwise” l ! ) ) •  Why was I t  tiieu necessary to have 

t it le  extra protection? I f  anything. I t  waa the lo ca l 

p eop le , the c it iz e n s , who needed to  be protected , not 

the foreign ers* hors im portantly, th is s to le  le g is la tio n  

derogated from t i e  very p rin c ip les  that the government 

had declared to be e t  the basis o f I ts  p o licy * The 

government had declared I t  waa committed to  bu ild ing e 

s o c ia lis t  soc iety  i how could th is  be done on the basis 

o f  protection  o f ca p ita l, esp ec ia lly  e x p lo ita tiv e  fo re ign  

ca p ita l?  The government wee committed to economic and 

p o lit ic a l  Independence t but was th is  le g is la t io n  not 

evidence o f tlio fa c t tto t we were y io ld ing to  external 

pressure and "g iv in g  them (the iuvoators) the freedom
fie

o f  coming and Investing on th e ir  own terms" end that ire 

were " s t i l l  economic slaves o f the Western C ap ita lis ts "?

The government was committed to  ending economic exp lo ita tion  

o f  I t s  c itizen s : yet was not th is  le g is la tio n  guaranteeing

such exp lo ita tion  by allow ing foreignors to "b ring f i f t y
fli

s h illin g s  here and . . .  taka back ten thousand sh illin gs"?

The government was committed to  figh tin g  corruption: yet

the le g is la tio n  opened avenues fo r  foreign  Investors "to
_ . ft®

seek a private In terview  with the iiin is te r” by giving 

him and the Front Dench, the d iscretion  to decide who 

s lia ll be licenced* The government was committed to 

"th e  ultim ate ownership o f a l l  means o f production by
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the indigonous p e o p l e " b u t  was not title  le g is la tio n  

Intended to  achieve ju st the opposite?

Such was tho debate* U ltim atelyv tlie supporters o f 

th e D ili,  helped by the desperately r© conciliatory mood 

th a t had beau sot by Prime M in ister Keayatta and his t 

c lo se  p o lit ic a l a l l ie s ,  both in  and outside the house, 

ca rried  the day, and the H ill was road a tiiird  time and pasded 

on Moveuber 1 0 , 1964, making the fie rc e ly  contested pro­

te c tio n  a r e a lity . What, titan are the basic provisions 

o f  that roa lity?

Tho p rin cipa l provisions o f  tho Act deal with tho 

conditions undor which protection  w ill bo provided, 

and with tbs nature and extent o f such p ro tection . Under 

sec tion  3* FZPA, a foreign  national who proposes to 

in ves t foreign  assets in  Kenya uay apply to the M inister 

responsib le fo r  finance to issue h ie with a c e r t if ic a te  

to  tho e ffe c t that tho enterprise in  which such assets 

a rc  to  be invested is  an "approved enterprise*1. The 

M in ister is  granted "con d ition al" d iscretion  with regard 

to  such app lications. In any case in  which the M inister 

i s  s a tis fie d , a fte r  consideration, that the enterprise 

would "fu rtliar the economic development o f, o r would be o f 

b en e fit to " Kenya, he may issue a c e r t ific a te  to  the 

applicant "in  h is d iscre tion ". The conditions governing 

the exercise o f the d iscretion  are non-specific and are 

not defined or elaborated in  tho A ct. but reference uay 

hero be made to general govornuent p o licy , os revealed 

by interviews to g ive  moaning to "economic development" 

and "b en e fit". Questions on th is  cattar e lic ite d  broadly 

s im ilar answers from a l l  the d iffe ren t sections o f the
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government ‘ where interviows oro conducted. Indood, even 

corporation o f f ic ia ls  in  the p riva te  sector (including 

expatriate ones) seemed to  reproduce the sane with 

unconcerned oaso.

High on the l i s t  is  the earning or savin, o f fo re ign  

cxclany-o. The "earn ing" part o f  th is is  s a tis fie d  whan 

a company says that i t ,  in  the long run, intends to engage 

in  the promotion o f exports fo r  i t s  products* I t  was 

intim ated tin t the government was moving away from the 

singu lar iriport -  substitu tion p o licy  tliat i t  had h ith erto  

fo llow ed* I t  liad been rea lised  that th is p o lic y  depleted 

fo re ign  exchange reserves while leaving much o f the 

corresponding contribution thereto to agricu ltu ra l raw 

m aterials to  shoulder* The "saving" part, on the other 

Iiand, demands a decrease in  fo re ign  exchange spending 

through a reduction o f imported manufacturing Inputs to 

a minimum* An important element o f th is is  the u tilis a tio n  

oh loca l rev m ateria ls, which w hile saving fo re ign  exchange, 

a lso  contributed to  tbs development and exp lo ita tion  o f lo cA l 

resources, and the expansion o f  employment opportunities*

The combined e ffe c t  would be to  enable Kenya to  purcliaae 

those foreign  products tlia t i t  needed fo r  purposes o f the 

general development o f the economy, esp ec ia lly  interm ediate 

and cap ita l goods, and service equipment*

Equally important is  the C roa ts-■ cd employment 

orntovtuni t io s * expressed in  whether an enterprise is  

labour or cap ita l in tensive* Unemployment is  adm ittedly 

one o f the grave problems confronting the government*
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I t s  solu tion  roquiros tliat any isvestuent intandsd 

oust bo such as • 'w ill em ployees abundant labour resources 

th at the country possesses” • Akin to th is is  the r e la t iv e ly  

less-erapliasised uia:..-power development* This re fe rs  to  the trsnsf 

o f  s k il ls  to  l o c a l  personnel tlurough tra ining* Tits 

im pression given uas tin t the government is  wore concerned 

about nunbers than the qu a lity  o f  tra in in g, so tisat the 

tra in in g  o f 200 single-produetion-atage "experts” impressed 

i t  more tuon t in t  o f  one factory  manager w ith the a b ility  to  

uan any part o f the factory and* given the proper f a c i l i t ie s ,  to 

tra in  such "experts"* This is  obviously a lr ig lit  with the 

p r iv a te  sector.

This l i s t  would be iacouplote without the addition

o f one very important conditions development a lso twaas

th a t thsstpatioaal income should be boosted* Contribution

to  fu rther accumulation o f o ve ra ll nato-oial wealth is  a

card in a l requirement o f any investment* This moans not on ly

th a t Investments should be made in  p ro fita b le  areas, but

a ls o  that they s iould not be concentrated in  too few areas,

but should be d iv e rs ified *  Increase o f national wealth would

isoan that government revenue is  i t s e l f  boosted, which in
&*ftAturn enable i t  to  "d e liv e r  the goods" to  tl*e feananchi.

Th is would resu lt in  a more s a t is fie d , end, th ere fore, a 

more peaceful end stab le, soc ie ty , contributing further 

to  the rea lisa tion  o f "our philosophy" o f lo v e , pease and 

un ity* The excitement that discussiaus on th is  la s t 

condition ( i*o *  accumulation o f  national wealth) generated 

wee qu ite out o f proportion to  the actual knowledge o f 

!iow to on*ur© tlast the said wealth was actu a lly  accumulated.
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and that i t  J j national* What appeared to ha even lass 

understood was how th is waolth could ba d istribu ted  to 

ensure tlia t the Wananchi wore s a tis fie d  and tlia t the orach 

coveted "uyepo philosophy” would ba rea lised * The d ifferen ce 

between nnational income11 and "government revenue” (which only 

could be "d ls tr ib a ted l<d lro c tly ) escaped many* Neither 

wee i t  c la r ifie d  that d ifferen ce  would a rise  ae between 

star tin g  d is trib u tion  at the production le v e l on the 

one hand, and leavin g i t  to  the stage o f government-revenue 

expenditure, on the other, in  an economy such as th is , 

assuming i t  was poss ib le .

These conditions were summarised by Lubar in  the 

fo llow in g  tenues an investment, to  be regarded as contributing 

to  economic development or b en e fit, must be such as w ill 

"a* load e ith er to an earning or saving o f 

fo re ign  exchange}

b* resu lt in  a gain o f techn ical knowledge 

to  the country;

c* resu lt in  an increase in  the economic wealth 

and the soc ia l s ta b ility  o f t ie  country by 

ra is in g  the national income or promoting 

the d iv e rs ific a tio n  o f  the economy"

This was in  1971* Tlsey have not changed much, except 

probably in  r e la t iv e  emphasis*

Once the Minis te r  has exorcised m *  d iscretion  in  

favour o f a particu lar app lican t, be sh a ll issue such 

applicant with the "c e r t ific a te  o f approved en terp rise", 

witieb c e r t ific a te  site 11 contain such inform ation regarding 

tits proposed investment as the names o f its  holder the 

en terprise, descrip tion  o f the enterprise, the amount 

iavostod or to  bo invested and the rolov&nt currency,
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la  the case o f assets net yet la ve  a ted, t ie  period w ithin 

which they sh a ll be invested, end any other B etters that 

may be provided fo r *  As regards foreign  nationals who ie ve  

a lready invested fo re ign  assets in  Kenya, the Act e n tit le s  

them to  grant o f a c e r t ific a te  unlees the K in isto r is  not 

s a tis fie d  that the enterprise is  o f  b en efit to  Kenya* The 

d ifference between th is  p rovision  and tliat re la tin g  to  

proposed investments is  t in t whereas in  the la tto r  case 

(proposed investments) the M in ister can in  theory refuse to 

grant a c e r t if ic a te  even where the conditions are s a t is fie d , 

i t  is  ob liga tory  upon hits to grant a c e r t if ic a te  in  former 

case once ha is  s a tis fie d  t in t  the enterprise is  o f b en efit 

to  Kenya* This subtls d is tin c tion  appears to  have been 

baaed on the argument that the enterprise covered in  the former 

case la  already operative any way, and the d iscre tion  o f the 

M in ister should not be oquated w ith h is d iscretion  where the 

investment is  yet to  be toads and the en terprise made operational* 

The applicant in  respect o f the operational enterprise has 

no choice o f e ith er investing a l l  the some or re fra in in g  

from doing so where the M in ister exercises h is  d iscretion  

against hint the applicant in  respect o f a proposed 

investment lets*

What t ie s  is  the nature and extent o f tlie  protection  

given to the holder o f a c e r t ific a te  o f Approved enterprise?

A holder o f such c e r t if ic a te , i f  he has not Already invested 

any fo re ign  assets or part tlie ro o f, which such c e r t ific a te  

ra le  tea, in  the approved en terprise, must do so within the 

approved period (which is  subject to  possib le extension t 

(Section 4 (g ))*  Otherwise the c e r tific a te  si ta ll be deemed 

to  have bean revokedi (Section  5 )*  nut where such c e r t if ic a te
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remains e ffe c t iv e , i t  guarantees the holder protection  in  

respect o f rep a tria tion  and compulsory acquisition. As 
regards rep a tria tion , Section 7  FIFA enables the holder 

o f a c e r t if ic a te , "th e provisions o f any other law fo r  the 

tim e being in  fo rc e " "notw ithstanding", to transfer out o f 

Kenya " in  the approved foreign  currency and a t the 

p reva ilin g  o f f ic ia l  rate o f eehange"t

(a ) the p ro fits  made out o f  his investment o f 

fo re ign  assets a fte r  appropriate taxation has been made;

(b ) the cap ita l specified  in  the c e r t if ic a te  as 

amended or varied , as representing his equ ity in  the 

en terp rise , and -

(c )  the p rin cipa l and in teres t o f any loan specified  

in  the c e r t if ic a te .

An amendment te section  7  introduced by Statute Lav (M is* 

cellaneous Amendments) Act, 1 9 7 6 , d isq u a lifie s  the 

rep a tria tion  o f any cap ita l gain aris in g out o f the sale o f  

the cap ita l assets o f the relevan t en terprise. Such 

increase in  the cap ita l value o f the investment shall not be 

deemed to be pro i t  under section  7 (a ). N either shall any 

amount representing any increase in  the ca p ita l value be 

added to  the cap ita l specified  in  the c e r t if ic a te  (Section 7 

( b ) ( l i ) ) .  These amendments were Introduced to  avoid the 

confusion which had h itherto reigned with re^urd to the 

proper d e fin ition  o f "p ro fits " and "ca p ita l", d efin ition s 

which ranged from ease to case depending on the reactions 

° ‘- the relevant government o f f ic ia ls  in each particu lar caeo.

A highly placed o f f ic ia l  o f  the Central Bank argued 

that the previous ^position le f t  an undesirable loophole 

which could be exp lo ited  by external in fluence, which may

. . . ./ 7 0
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not always be based on economic analysis* On the question 

o f tlis  moani ng to  bo given to  tl*e phrase “notwithstanding 

the provisions o f any other law fo r  the time being in
s

fo rco " (Section 7 ),  the same o f f ic ia l  stated that th is 

phrase, read with section  6 FIFA, required even dealings

in  fo re ign  oxcliauge under a c e r t if ic a te  to comply with the
* 88 provisions o f  the Exc hange Control Act. However, with

re la tio n  s p e c ific a lly  to rep a tria tion  undor FIFA, the main

o b je c tiv e  was not approval as such, but merely the guarantee

tiia t the funds to be repatriated  were such as are covered

under the Act* In  other words, i t  entailed  on ly a formal

decla ra tion  that the assets to be transferred were perm itted

by the Act to  be so transferred*

Compulsory acqu is ition  in  re la tio n  to approve!

en terprises is  provldsd fo r  under section 8 FIFA* This provision

p roh ib its  tbs compulsory acqu is ition  o f any "approved

en terp rise or any property belonging thereto 'o r  "any in teres t

or r ig h t  over such enterprise or property"* except in

accordance with the provisions o f  Soction 75 o f  the

C onstitu tion* The said soction 75 is  reproduced in  fu l l  in

a schedule to  section  8 FZPA* I t s  provisions have already

been discussed and need no fu rther comment hero*

I t  need only be addfcd that the p o lit ic a l t r i l l  to

apply the provisions o f FIFA lias been amply demonstrated,

Tl*e fa c t tiia t tits p o lit ic a l leaders exliort investors in

every possib le forum and re ite ra te  the sa fety  o f  investments

evidence o f th is  * There has not been any s ign ifica n t

acqu isitions o f any foreign  enterprise (Voice o f  Kenya a s id e ),

neither does the government impose upon them any lioevy



71

economic obligations aside Aron taxation whose severe 

e ffe c ts  can be e a s ily  avoided through numerous methods, 

including double (o r  even t r ip le ) annual performance reports 

(w ith  the copy fo r  tax purposes allowing a poorer performance! ) ,  

over-va luation  o f inputs; over—expenditure on expatriates 

e tc . In  add ition , investors consider Kenya a re la t iv e ly  

p ro fita b le  area fo r  investment and Kenya (and Nairobi in  

p a rticu la r ) ,  acts as regional headquarters o f  many o f these 

tovestors. In in terview s conducted in  the p riva te  sector, 

most corporation o f f ic ia ls  admitted tliat they had no fea r 

o f  acqu is ition , naititer had they had any problems in  re la tio n  

to  rep a tria tion  o f  funds, dome,When pressed fu rther on 

th e ir  rela tion sh ip  with the government, said that i t  was 

" obviously”  important, and valuable too, to  maintain good 

re la tio n s , not on ly with the government as such, but with 

s p e c ific  o f f ic ia ls  in  sp ec ific  positions who could be r e lie d  

upon to  "make operations smooth"•

Tbs s ign ifican ce o f th is Act to transfer and develop­

ment o f technology l ie s ,  f i r s t ly ,  in  tlie p o lic y  behind i t ,  aud% 

secondly, in  the impact o f i t s  provisions. In  torus o f 

p o lic y , i t  demonstratos an open-door approach to ocououxc 

development; an approach which is  predicated upon the fa c t 

th at foreigners are an entegral part o f the development o f 

the national economy, and tin t such foreign ers cannot take 

part in  th is  task unless a ttra c tiv e  incentives are made 

part o f the bargain. I t ,  fu rth er, demonstrates the 

w illingness o f the dominant classes in  the Kenyan soc ia l 

formation to use law and lega l in stitu tion s to  service, 

in tern a lly , tbs in terests  o f such fore ign ers. I t  does not, 

o f  course, form ally discrim inate against foreign ers from

« , . . ./ 7 2 .
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d i f f 0rto 6 0  oconouic systone o f  th t world i but because 

imperialism  is  an epoch o f c a p ita lis t  development wiiich is  

predicated upon export o f cap ita l fo r  fu rther accumulation 

(and since the Kenya economy is  organised on the basis o f 

ind ividu al en terprise and the sa tis fa c tion  o f Ind ividual, 

as opposed to broadly so c ia l. In te res ts ), th is  po lic y  

becomes a ready to o l th ers fo r. The ii.ip licatioua fo r  tran sfer 

and development o f teelmology are very apparent. Prom a 

theoretical point o f view , i t  means that th is  process w ill 

be cin racterlsed  by a desire to  sa tis fy  the in terests  o f 

such foreigners and, ti>at such desire w ill not in  any 

s ig n ific a n t way depend on the extent to which they e ffe c t iv e ly  

engage in  transferring and developing technology fo r  

independent economic devolopnent.

The p ra ctica l aspects o f th is  approach are ) s t  as 

im portant. The provisions o f the Act revea l a very generous 

a ttitu d e  toMtrds these fore ign ers and th e ir property, ty p ifie d , 

basically,by the protection  o f th is  property against expropriation, 

and in  the la rge ly  unhindered permission to  rep a tria te  funds.

•h is  property includes in du stria l property, while the 

funds also include returns from the exp lo ita tion  o f such 

property. Further, foreign  investment, whether fu lly  

d ire c t, or in  the fo ra  o f jo in t venture, is  the moat important 

fo ra  o f transfer and development o f teelm ology. A ll th is  

then beg the quest ion t to  S a t  extent does the Act as a 

body o f ru les ensure the e ffe c t iv e  transfer and development 

o f  teelmology? That is ,  as opposed to  the in cen tives, what 

ob ligations does i t  place on the owners o f teelm ology which luiwe 

relevance to t i l l*  process and ensure it s  acliieveuent?
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Form ally, the on ly condition that the Act provides is  that the 

investment should be such as would fu rther the economic develop­

ment o f ,  or would be o f  benefit to , Kenya* I t  been observed 

that th is  is  the complete formal requirement* This is  in  marked 

contrast to  the in cen tives , Which ore  deta iled  and p recise, i 

emphasising the s p e c ific  concern fo r  the in teres ts  o f tlie fo re ign  

investors* The In terpretations which have been 

accorded the requirement do not re v e e l any ob liga tion  on such 

investor to  e ffe c t iv e ly  engage in  transfer and development o f 

of technology! neither do they o f fe r  any programme which w ill 

ensuro th is* However* they deal, afellquely, w ith the type 

of teclinobgy that should be engaged in  production, by reference 

to i t s  impact on fo re ign  exchange, lo ca l raw m ateria ls, 

ouployment and aon-power development* Iro n ic a lly , those who are 

entrusted with the determination as to whether the requirement 

is s a t is fie d  or not, have been stated  to bo uenbers o f the 

dominant classes whose approach is  demonstrably characterised 

by s d es ire  to serv ice  t ie  in teres ts  o f such fo re ign  investors* 

Thus, from both a th eoretica l and p ractica l point o f view , 

the A c t does l i t t l e  to  ensure the e ffe c t iv e  tran sfer end develop­

ment o f  technology* I t  demonstrates an open-door p o licy  whose 

basic function is  to enable the fo re ign  investor to  peacefu lly 

uoke h is  investment and reap and rep a tria te  the benefits thereof* 

I t  p laces no tangib le ob liga tion  on such in vestor to  ensure that 

any tochjnology in tegrated  in  such investment e ffe c t iv e ly  passes 

to Kenya, or t l.« t  he lo c a lly  develops teclm ology* And th is  trend 

IS lo g ic a lly  extended to those tre a tie s  which Kenya enters in to  

with the states from which fo re ign  investors emanate, as is  

demonstrated in  the succeeding discussion*

/ 7 k
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( 1 1 )  B ila tera l Uva... o. o ,.is :

Kenya has entered In to soue in ternational b ila te ra l arrange* 

ments fo r  the d ire c t protection  o f investments from certa in  

countries* G enerally referred  to  aa investment guaranty 

agreements, th e ir  ma in ob jec tive  is  to fu rther boost the protection  

o f  investors by pu tting behind them d irec tly  the support end 

power  o f th e ir  national sta te  tiirough a trea ty* £<ost o f the 

m ajor "cap ita l-exportin g" countries have found i t  b en e fic ia l 

to  en ter such agreements* Tits analysis liere is  drawn from those 

en tered  in to with the US, w9 the Federal Republic o f Germany 

(FHG)9̂  and the Kingdom o f the Netherlands*^ The righ ts enjoyed 

by In vestors under such agreements w ill be discussed f i r s t ,  

and the conditions underlying thorn second.

The most s ign ifica n t righ t under tiaso agreements is  tlia t 

o f  taubroption * T ills  righ t e n tit le s  the national government o f 

the investor to step in to his shoes, so to spoak , and claim  

any r igh ts  lie may have in  i t s  own righ t* The Kenya -  US 

tr e a ty  puts i t  in  the fo llow ing terms t

" I f  an investor transfers to  the Government o f 

the USA pursuant to an investment guaranty,

( 1 ) law ful currency, including cred its th ereo f, 

o f Kenya, (2 ) any claims or righ ts which the 

investor las or cosy lave a ris in g  from the 

business a c t iv it ie s  o f the invostor in  Konya 

or from the events e n tit lin g  tiisinvestor 

to  payment under the investment guaranty, or 

( 3 ) a l l  or port o f the in te res t o f the Investor 

in  any property (rea l or personal, tangib le or 

in tangib le) w itu in  Kenya, the Government o f 

Konya s a i l  recognise such transfer as v a lid  and 

o f f  a c tive ." 92

Tba- -K^uya-Motherlands counterpart provides on the same



pa in t as fo l lo w s :

"The C ontracting  Party  in  the t e r r i t o r y  o f  which 

an investment approver! by i t  has been made, in 

respect o f  which investment the other Contracting 

Party or a na tiona l th e reo f has granted any 

f in a n c ia l  s e c u r i ty  aga inst non-commercial r isk s , 

recogn izes the subrogation o f  the grantor o f  that 

secu r ity  in to  the r igh ts  o f  the in vestor  as to 

demages i f  payment has been made under that 

s e cu r ity ,  and to the extent o f  that payment". 3 

Uhereas as between Kenya and the Kingdom o f the Netherlands, 

the r ig h t  o f  subrogation i s  r e r ip r o c e l  and in  theory can 

be enjoyed by e i th e r  Contracting Party , th is  i s  not the case 

as between Kenya and the US, where only the l e t t e r  enjoys 

the r i g h t .  In p ra c t ic e ,  a f  course, th is has very l i t t l e  or 

no s ig n i f ic a n ce  at a l l  owing to the "present" im p o s s ib i l i t y  o f  

investment by Kenyans in e i th e r  country in  any appreciab le  

amount.

The r ig h t  o f  subrogation puts the s ta te  in  the shoes 

i t s  na tiona l. LJhat im p lica tiona  doe9 th is  re su lt  have fo r  

the Kenyan Government and people? The o v e ra l l  e f f e c t  o f  th is  

is  that i t  changes com pletely , o r  to a la rge  degree, the 

power structure that would otherw ise sxlBt between the 

in v e s to r  and the Kenya Government. This is  not, o f  course, 

to under estimate the power that investors  as s body may 

w ie ld  within such a so c ia l  formation that is  Kenya. I t  is  

n e re ly  to moke the po int that such power is  le s s  ss between 

the investor  and the Kenya Government, and Indeed diminishes 

fu rth er  when a s in g le  investor  ra th er  than " th e  body o f  

investors* is  threatened. Thi3 change in  the power structu re  

introduces s e vc rs l  concrete fa c to r s  w ith in the re la t ion sh ip  

between the in ves to r  and the Kenya government which cannot be
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ignored* I t  means that tha ln vaa to r  may have hla case taken 

up by hia na tion a l s ta te  w ithout having to exhaust domestic

remedies, which In  some cases nay in  fa c t  be H a l t e d ,
\

aa would otherw ise be required by conventional In ternationa l 
95

law* I t  a lao  means that the whole naaa o f economic

coercion and d ip lom atic  pressure capable o f  being exercised

by the In v e s to r 's  national a ta ta  may be brought to bear on

tha "d e fau lt in g *  a ta ta  on haholC o f  on a asan t la l ly  in d iv idu a l

r igh t*  And indeed, the coerc ion  and preaaura need not be

actua lly  exerc laed t th e ir  very hovering ex istence la  enough

to keep matters in  l in e  through a process skin to remote*
con tro l blackmail* I t  fu rth er  rteano that the d lsp fc te-aettl lng

crocess of the In te rn a t io n a l Court o f  Justice ( IC T ) ,  which could

otherwise not be moved to ac t  by tha ind iv idu a l in v e s to r ,9 
nnv bs u t i l i z e d  In d ir e c t ly  by such investor  through h is

national s ta te *  And, f i n a l l y ,  i t  g ives an in ves to r  an

added sense o f  s e cu r ity  and power that can ba misused i f  not

properly  checked* This is  evsn more l i k e l y  in  a country l i k e

Kenya where any check is  more rh e to r ic  than r e a l .

Tha agreements a lso  guarantee that investment! o f

nationals or companies o f tha " c a p ita l- e x p o r t in g ” countries "sh a ll

enjoy fu l l  p ro te c t io n  aa w e l l  aa secu rity *  andt

"sh a ll  not be expropriated in  the t e r r i t o r y  o f

the other Contracting Party except fo r  the public

ben e f it  and aga inst compensation* Such compensation

sh a ll  represent the equ iva len t o f  tha investment

expropriated ! I t  sh a ll  be a c tu a lly  r e a l iz a b le  trans ferab le

and sh a ll  bs mads without d e la y * "97

Tha t r e a t ie s  fu rther  prov ide fo r  the rep a tr ia t ion  o f

funds* Kenya la  thereunder ob l iga ted  to permit the rep a tr ia t io n

o f ca p ita l ,  p r o f i t s  end other current income, funds in

sa t is fa c t ion  o f  c r e d i t s  and, in  the event o f  l iq u id a t ion
•••• / ’1' * /
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(partial or total), the proceeds fron such liquidation.50 

Authorization shall be given, and transfer carried out, 

without undue or unreasonable restriction or delay,59 the 

exchange rate being based on the par value agreed with the 

International Monetary Fund ( I M F ) ,  or, falling this, the 

official exchange rate with a convertible currency or gold.

The agreenents also require Kenya to accord the 

nationals or companies of the relevant countries both 

national and most-favoured-nation (MFN) treatment in all 

its dealings with then.100 The national treatment principle 

requires that Kenya must accord these aliens the same 

treatment it would accord its own nationals under similar 

circumstances. The MFN principle requires that Kenya must 

fJOT accord the nationals or companies of the relevant 

countries treatment that is less favourable than that it 

would accord nationals or companies of third countries.

Only in one case is the possibility of preferential treatment 

of Kenyan nationals recognized, but even then, it is only 

made a subject of future consideration if need arises, 

which may or may not result in "mutual agreement".101 

It has been argued before, and the same is here reiterated, 

that the principle of national treatment is most iniquitous 

in cases of extreme differences such as exist between the 

economies of Kenya and the relevant states. It has to be 

accepted that only preferential treatment can contribute 

to ameliorating the effects of such differences. Under the 

circumstances, the standard is nothing more than a vehicle 

for further entrenchment of the exploitation process, and, 

therefore, for nurturing underdevelopment. The sane may 

be said of the MFN principle under similar circumstances.

. . . . / 7 3



-  78

There is absolutely no reason why Kenya (or any developing country 
for that natter) should treat investors from "capital-exporting" 
countries with profit as the prime moti e, ir the 3 ame 
uay os investors who have the development of the Kenyan 
resources for the benefit of Kenyans aa their principal 
motive* In a sense this may also devalue any intra- 
developing country industrialization programmes that nay 
require preferential treatment in order to gain proper footage*
Out then it must be borne in mind that these agreements were not 
draun with the Kenyan masses in mind; the "capital-exporting" 
countries must surely have been thinking of their nationals 
and companies, and they should not be expected to be at one 
and the same time our keepers*

Aa regards duration, the Kenyo-US agreement is silent*
The Kenya-FRG agreement provides for an initial five-year
period (terminable by one-year'B notice) after which it shall
continue in force indefinitely unless denounced by either

ID?party giving one year's notice* The KBnya-Netherlands 
agreement also provides for an initial five-year period, followed 
by self-renewing five-year periods, in all cases terminable by 
a notice of six months befoe the expiry of the current terr 1

Finally, in case of dispute, the agreements provide for 
solution through negotiafion between the parties, failing 
which the dispute shall be submitted to arbitration in the manner 
prescribed*111**

As far as conditions are concerned, the only one that 
needs to be satisfied is that the investment, and the activities 
thereunder, be approved by Kenya, which condition, it is 
supposed, is satisfied once an Investor is allowed to invest 
and continue with his activities* Thereafter, the investor

* . . . / 7 9 .
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enjoys all the benefits under the relevant agreement.
Once again the moat important functions of these 

legal formulations are the protection of foreign property 
and the facilitation of repatriation. To these is now 
added the principle of non-discrimination, which FIPA 
does not deal with directly. Moreover, the principle of 
subrogation now brings the weight of the state of which 
the investor is a national behind the latter with all the 
consequences alrecdy discussed. And, once again, the obligations 
on the government in relation to the foreign investor are 
dealt i with meticulously. Obligations on the foreign 
investor Bre, on the other hand, conspicuously absent: 
it is only required that the Investment, and the activities 
thereunder, be approved by the Kenya government. The effective 
transfer and development of technology, are, as earlier 
noted, not central to these bilateral arrangements. It 
is unncBssary to belabour the point further.

From the preceding discussion of the legal rules 
(both municipal and international) which deal with 
industrial property, sanctity of property in general, and 
the specific protection of foreign investments, emerges the 
general picture that the legal Framework emphasizes the 
Inviolability and protection of property, predicating such 
emphasis on individual ownership. It further emphasizes the 
importance of foreign property in the development of the 
national economy ond, upon this, bases its protection.
However, this emphasis is not adequately counter balanced 
with any significant obligations which would directly 
facilitate the effective transfer and development of technology:

.  .  .  .  /  30
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this does not appear to be a central issue, in the whole 
framework. It remains to examine the institutional 
franework which the government establishes to deal with this 
issue.

*♦. irjSTITUTIOPiftL ORGANIZATION: The MINISTRY DF INDUSTRY:
Fallowing the division of the former Ministry of 

Commerce and Industry into two separate ministries, there 
has been a further reorganization of the Ministry of 
Industry. In its present set-up the Ministry is composed 
of three sections, viz.: the Industrial Promotion, the
Industrial Development and the General Administration 
sections, the first two of which are the most important.

The Industrial Promotion section, under which the 
Industrial Services and Promotion Centre (ISPC) operates, 
is further divided Into three departments. The industrial 
planning department deals with planning, programming and policy 
articulation, industrial management and extension services 
and training of required personnel, the project studies 
department with problems of technology application and 
project preparation and appraisal and the industrial 
1nfornatlon department with documentation and market 
research, offering library and registry faciliies.
Overal this section, in relation to foreign investments, 
gathers the material, through necessary studies and 
research, which forma the basis for negotiations, including 
Information on passible areas of investment and nature and 
profitability thereof, possible casts (establishment and 
running), possible benefits to the economy, alternative 
ventures etc. Although some of the Information-gathering

/Q1
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ls  pro e c t-s p e c iflc , that la . re la tes  to a particu lar p ro ject fo r  

which an app lica tion  hae been made, some o f the studies are 

an tic ipa tory; that is t based on a general hope of future 

investment.

The In du stria l Development section, w ith two 

departments, la  more a c tiv e ly  Involved in the actual 

negotia tion , establishment and continuous development and 

adm inistration o f Industrial p ro jects. The projacts 

Implementation department is  responsible, not only fo r 

in i t ia l  negotiations on p ro jec ts , but also fo r  follou-up 

action  as w ell as fo r  problems rela ting to th e ir financing.

The flew P ro jects  Committee (NPC), which is  constituted under 

th is  department, acts as a so rt o f secre ta ria t and is  a lso 

involved in  the d irect negotiation on proposed p ro jects . I t  

evaluates a ll  the applications made and the studies 

prepared thereon by the Indu stria l Promotion section , and 

g ives  its  find ings and recommendations to the Permanent 

Secretary to the M inistry of Industry who passes such report, 

together with h is observations, to the M in ister. The M inister 

in  turn presents the report and any comments thereon (Including 

h is  own), to the Cabinet Economic Committee chaired currently 

by the V ice-President and M inister fo r  Finance. This 

Committee, a fte r  deliberating the report makes its  decision 

regarding any proposed investment.wfch decision  ia  f in a l.

The WPC also advises the treasury on whether i t  should 

issue a c e r t if ic a te  of approved enterprise to  a particu lar 

investor a fte r  determining whether such proposed investment 

s a tis fie s  the requ is ite  c r it e r ia . Its  membership is  flu id : 

i t  is  composed o f representatives from the M inistry o f Industry# 

and any other M inistry or a in ia tr le s  under which the economic 

a c tiv ity  which la  the subject o f any particu lar proposed 

investment fa l ls ,  the treasury and any paraatatal body
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invo lved  ( l i k e  tha  In d u s tr ia l  and Commercial Development *'• 

Corporation (XCDC))*

The In d u s t r ia l  adm ln latratlon  department, the other 

department o f  the In d u s tr ia l  Development s e c t io n ,  mainly 

concerns i t s e l f  w ith  the adm in istra tion  o f  l e g i s la t i o n  

r e la t in g  to In d u a tr la l  investm ents, the regu la t ion  o f  ln d u a tr ia l  

imports and in d u a tr la l  p ro te c t io n *  Under th is  department 

e x is t s  the In d u s t r ia l  P ro te c t io n  Committee whose p r in c ip a l  

preoccupation i e  the p ro tec t ion  o f  in d u s tr ia l  investments*

I t  determines, w ith in  the framework o f currant p o l ic y  and 

l e g i s l a t i o n ,  what prec ise  p ro te c t io n  sh a ll  be given to a 

p a r t ic u la r  p r o je c t ,  and the ex ten t  o f such p ro tec t io n *

The th ird  and la s t  s e c t io n .  General Adm in istration , 

la  rasponlbie f o r  the O' e ra 11 adm in istration  and co -o rd in a tion  

o f  tha d iverse  a c t i v i t i e s  o f  the various departments w ith in  

th e  M in istry* In  p a r t icu la r ,  i t  i s  respons ib le  fo r  the 

approva l and a l lo c a t io n  o f  f inances  and the preparation  o f  

accounts*

This la  the government machinery that oversees in d u s tr ia l  

investment in  genera l and th e re fo re  technology tran s fe r  and 

development a c t i v i t i e s  o f  TNCa in  p a r t icu la r *  Thia machinery 

la  supposed to ensure not only th s t  tha go ernment la  always 

Informed o f  the p r i o r i t y  investment area, but a lso  that whatever 

proposed investment ia  accepted on the whole accorda with 

tha needs and c a p a b i l i t i e s  o f  tha economy* Th is means f i r s t  

th a t  i t  muat produce adequate in form ation  regarding the 

proposed investment and any a l te rn a t iv e s  that may e x is t *  Thia 

In form ation , to be usefu l, muat be w ide-ranging, p rec ise  and 

complete, s ince i t  forms the backbone to the nego tia t ion  process* 

Secondly, the machinery muat ensure e f f e c t i v e  n ego tia t ion *  Thia

• • • */B3*
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requ ires  th a t , a pa rt  from having the necessary In form ation, I t  

must have competent, fo r c e fu l  and dedicated nego tia to rs  who 

a re  ab le  not on ly  to  a r t ic u la t e  government p o l ic y ,  but a lso  to 

ensure that the product o f  the nego tia tions i s  on the whole 

b e n e f ic ia l  to the fu rther  development o f  tha e c o n o m y , T h i r d l y ,  

t h i e  sane machinery must ensure that whatever i s  agreed upon 

during n ego t ia t io n s  is  a c tu a l ly  performed; tha t 5s, i t  must be cap­

a b le  o f  fo l low -u p  action  to  ensure that the ob l ig a t io n s  assumed 

during n ego t ia t ion s  are a c tu a l ly  performed In  the manner Intended. 

As regards th is  s p e c i f i c  p o in t ,  whereas i t  i s  stated that 

fo l lo w -u p  ac t ion  on the part o f  the government l s ” belng 

deve loped" ,it is  admitted that no e f f e c t i v e  machinery has ye t  

been es tab lished  to  ensure that there la  t i t t l e  or no d ev ia t ion  

from  the agreement*end that the proposed ta rg e ts  ere  by and 

la r g e  achieved by the in ves to r ,

^  o r  where they a re  not ach ieved , the reasons 

a r e  c l a r i f i e d .  Equally conspicuous by i t s  absence i e  

machinery f o r  s c ru t in iz in g  l ic e n c in g  and managaoent, 

consultancy or tech n ica l s e r v ic e s  egreements where there  -la 

no p a r t ia l  or f u l l  d ir e c t  fo r e ig n  investment. The present

machinery la  only concerned w ith  s itu a t ions  where a fo r e ig n
*

In v e s to r  Intends to  Invest d i r e c t l y  or in  jo in t-ven tu res  w ith  

l o c a l  in vestors  (and even here, technology t ra n s fe r  agreements 

r a r e l y  get en a ll-p e rvad in g  s c r u t in y ) .  Yet there  era  s itu a t ion s  

where there la  d i r e c t  sa le  o f  technology and knowhow without 

attendant tra n s fe r  o f  investment c a p i ta l .  Presumably, "sc ru tin y "  

in  th is  case takes place when the pa rt ies  apply fo r  approval 

f o r  the tra n s fe r  o f  funds under such agreements.

/84
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Table I:A: P A T r. u T
<■) Annual R eg ls t ra  oior.a/ ^corded  Licences and assignments

*

Year Annual
le g is t ra t io n a

L ive
Patents on 
R eg is ter

Recorded
Licences

Recorded
Assignments

1960 62 638 2 — *

1961 112 711 - -
1962 03 790 - 1

1963 72 860 - 2

1964 87 902 m 6

1965 90 877 m 2

1966 93 905 1 3

1967 104 .920 - •
I960 80 1,017 - mm

1969 157 1,174 - 3

1970 106 1,280 - 2

1971 122 1,402 - 4

1972 131 1,532 as -
1973 117 1,519 - •

1974 126 1,645 - -

1975 95 1,740 - as

1976 98 - •

1977 124 - 1

1978 106 -

1979
1980

Sources: U  Annual Report# of the Departnent of Registrar-
General, Office of the Attorney-General, Nairobi, 

2, Annual Reports to World Intellectual Property
Organization (WIPO), formerly International Bureau 
of tha Union for the Protection of Industrial 
Property (BIRPI)

N otea :
1, Dagh (-):represents "nil* figures
2, Blank apacesi represent cases where statistics were not

•eadily available or where similar analysis 
was not done in the report*
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(b) tAnnual flDPllcatlonB/heqlatratlonB by Country of Origin (Patanta)

UUAUKIM
.... . ._.. ........

Applicants Country af Residence.
Number of Applications for Registration Made and Registration Effected Annually

1969 ! 1970 1971 197 2 1973 197A 1975 1976 1977 1970

A B A B A B A f B A B A B A B A B A a A B

Argentina • m mm m 1•  V m mm m m m m ft mm OP
Australia 1 1 - • 1 1 • - 2 ] 2 1 11 1 1 «» 2 2
Austria - - - - - - •  j 2 2 - - - 1 1 • a» w
Bahamas 1 1 m ft
Belgium j 1 1 - - 2 ■] 2 - • 5 5 1 1 \ m m I • 1 1
Brazil mm - ft mm - mm m - • mm • • m mp e»
Bulgaria - • - - - - - - - • mm mm ft ft
Canada - - - A A - - 2 2 6 6 | m ft 1 l
Czechoslovakia • — - - ! - - j • - - - m . mm ft
Penmark mm m - 1 1 2 2 - mm 1 1 1 1 m b A ft
Finland •» * mm - - - - - • » • am m

France 2 2 A !> 1 1 • •» 1 1 mm * I 6 5 A A 2 \2 1 1
German Democratic 
Republic m mm m, m m wm am ■» mm m ■P mm

Federa l Republic 
o f  Germany 15 13 19 i11 23 22 27 >7 j 22 20 la 16 15 17 35 |3A i 26 27
Greece 1 1 L L | - -  i 1 1 L m

Hungary an mm ■ • L 1 L



la
n

< i)

Ind ia
Ireland
I s r a e l

I t a l y
Japan
Liechtenstein
Luxembourg
Mexico
Netherlands
Neu Zealand
Norway
Panama
Poland
Romania
South A fr ic a
S ov ie t  Union
Spain

Sweden
Switzerland

United Kingdom
United States of 

America

( 2)

1969^
J3_

1 

1 

1 

1

1

1

1
18
44

68

1
18
44

67

1970  ̂

2-

1971

1
1

2
2

1
1

2
2

1972

8
3
1

a

l
n
37

1221
J2.

1

1
4

-
J75 1976 77 197Q

' A B A a A B A _n

■ 1 1 ] 1 j • • •

- - - | - • ! • I - 1 1
-  1 - • i 1 l - mm - •
- 1 j 1 4 4 3 | 3 £ 6
6 5 5 3 3 4 I 1 1
- - | - ! - - mm - - -

mm

1 2 2 1 1 1 - m 1 i 1

1 1
- • • - mm - - • mm

1 1 * m mm - - -

2 2

• • m • ■m m 1 1
1 - • l 1 6 6 - - •
7 1£ IS 19 19 11 15 { 15 16
31 1] 9 27 27 24 27 21 23

32 35 33 13 15 21 23 1 21

01cn

C
an

t*/



( 1) ( 2 )

}9 69 1970 1971 1972 1973 1574 1575 1976 - I S 77 1970

A B A B A B A B A B A B A B A a A B A a

Yugoslavia 3 3 m <s» 1 l 2 2 - •

Others: Bahamas Is# - - 3 3 10 10

tgong Kong 1 1 - m

Kenya m - , - - 1 1 2 2 1 1 1 1
Swaziland 1 1 - mm • 1 -
Lebanon 1 1 - -
S r i Lanka 1 1

T o t a l s 161 157 1D2106 123 122 131 131 120 116 126 126 101 95 93 98 122 12 L 101 106

N ation a ls  and/or
Residents - - - - i 1 2 2 1 1 1 1
Fore ign ers 161157 102 106 122 121 129 129 119 115 126126 101 95 93 98 122 12 L 100 IDS
Sfifcge of National and
/or Residents in 
Total

0.0 3.0 o#o 0.0 O.S D.B 1.5 1.5 0.9 0.9 0.00.0 0.0 0.0 0.0 0.0 0.0 O.D 0.9

CD>1

Source: Annual Reports to WIPQ (formerly BIRPI) from the Registrar-General, 
Attorney-General*s Office, Nairobi.

Ol
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b 1 9.---1 - * » : _______ T R A D E
(a) Annual Applicatione/Registrations; Subsequent Develop™

•
m
H

Annua
Appli
tioni

il
ca-
1

Annual
Registra­
tions

Registration 
under Schedules of 
the Trade Mark
Rules

1
6
S.

i f !P* p* H*

M 5R :g 5

• 8'MiP
• • • s. sr■ «*■ so e (-* cr a• yj» ac as*1 M h*- (3 p S

0
Part
A

Part
B

Part
A

Part
B

Schedule
II

Schedule
III

I960 738 39 590 47 1 636 65 7,380
1961 655 46 492 45 1 536 66 7,897
1962 651 19 692 45 • 737 39 8,622

1963 546 53 526 4l - 567 47 9,186
1964 581 *3 392 57 - 449 63 9,619
1965 892 - 487 38 - 525 20 12,345
1966 942 mm 288 1 - 289 33 11,066

1967 791 3 729 3 - ■: 732 61 11,590

1968 899 - 1,522 44 - 1,566 89 11,952

1969 887 - 710 26 - 736 53 11,751

1970 980 - 582 34 - 616 32 12,382
1971 992 - 1,269 67 - 812 13 13,705

1972 774 - 605 70 - 675 80 14,300

1973 805 m 724 72 - 796 12 14,358
1974 877 - 577 89 - 666 4 14,713

1975 762 am 658 80 - 738 12 14,949
1976 1021 - 670 29
1977 941 m 865 39
1978 1025 - 1,020 87 - 1,107 72 16,987

1979
1980

Sources:Annual Reports of the Department of Registrar-General O t * i c e

2. Annual Reports to WIP0 (formerly BIRPI).
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(b) Applicati"f»t/H«r*,»tr*tloB by Country of origin (Tradeaarks)

(Colunn A t Application*I Column Bi Registrations)

A p p lica n ts ' Country
Ip p lie a tio ns nade aad R egistration !i e f fe c te d  Annually

z n
19*9 1970 1971 1972 1973 197% 1975 1978 1977 1978

o f Rooidonco*
B T B A B A B A B A B A B A B A B A B

A lg eria - - - - ea - - - -  1- - m - - on - - - 8 3

A rgentina - - - m 2 2 - m 1 1 - - - - - - - - - -

A u stra lia Ik € 9 7 8 10 Ill 7 15 9 11 5 2 k 9 7 % 1.8 8 | 6

A u stria - -  i - - 2 2 5 - - 5 - - - - - - 1 2 - -

Bahana Is la n d s - - 17 17 2 11 1 2 8 8 k 2 13 7 6 j 12 - j 3 j 1 -
B elg ian 2 k 8 3 12 12 - 5 - - 1 11 7 1 !9 1 j 2 - 1
Berauda - - - - - - - - - m 1 1 - - - mm - - L-
B ras il - ! - - - - - m - " l 1 1 - - - - - - - -
Canada 1 11 5 eo H 6 3 % 7 13 2 k - L k 6 5
R a tio n a l Rep* o f  China 
(Tainan) k - - 3 1 - 1 mm - 1 - - - mm - -
China - - 1 mm b - [ - j 2 2 12 9 % 5 k 9

Cuha - - - - p - mm 1 1- f - - - - - - -
Cyprus i i - r - I - f - - - - j - - - - - -
CsechosloTakia i 1 - - - 9 ! 6 1 2 - l - • - -

p



1------------------------Applicants* Country

of BMidaaett

Applications nad* and Bagistrationa affaetad Ai= n n r
1* >9 1970 19?1 1972 1973 1979 1975 1976 1977 x m

A a A b A B A \ H A B A B A B A B A B A B

Donaark 9 8 15 1 9 6 10 15 9 3 2 6 1 2 2 - 8 5 13 6

Fin lan d - - 7 - m 3 1 2 3
Fran s* 16 18 8 3 13 17 20 17 38 *5 23 19 15 21 93 22 18 59 90 25
Garaan D aa o cra tic  Rap, - a» 3 1 1 1 9 5 2 - - 2 - 3 m - - an «n •

F ad ara l Rap. of Oarnany 112 65 200 92 103 23** 83 61 87 112 70 79 101 103 7 k 63 53 56 91 92
Ghana 1 L - : an 1 ! 3 m
Graaaa 2 - - 2

Bong Kong - - - - - 3 - - 13 15 2 3 9 2 - 2 an m

Hungary 5 5 6 - - 6 - - 1 - 3 • 1 5
In d ia 1 16 2 1 17 3 1 5 2 8 1 3 9 • an • 6 1
Ir a n 1

Ira la n d 3 3 1 a* ' 1 5 - - - • - 2 . • • 1 1 1 11

I a r a * l 1 3 - - - - 12 5 - 2
Italy 12 <r*

2 30 5 10 28 13 25 36 30 98 25 16 39 95 26 21 29 26 22
Jam aica

Japan 37 l 60 28 76 92 17 32 30 33 36 30 11 22 29 13 33 39 99 99 *



*
t

Applicants' Country 
of Roaidanco.

<- ioi.a mada

207

11

20

5 
3 
1
1 
7 
59 
11 

162 

\

217

206

11

8
6
3
4 
18 

55 
9

m i

16C

8

U

10

8
62

A
105

21

1

3

2

5
1

3
33

2222

165

2

2
1

22
11

166

195

136

5
15

L80

l?6

205

1
1

15

8

16
33

L63

2
?17

105 203

6
1
2

17

5
33
7

127

166

12

69
3
L61

56

153 339
10

2

15
61

2
116

166 ! .95

21

12

5

13
62

•58

B
180 poo
1

7
36
2

[133

165 (66

11

10

3

6
62
«•
53

I
267|

6
1

1978

21

8
63

87

.69

6
36

165 
1
168

I
367 316

6
1

1? 20

6
3

9
53

157 
1

292

vDH*



Applicant** Country 
of Raaidand*

Application* aad* and *agiaitrationa effected Annually
ic>69 15>70 1971 ij72 197-3- 1 I7l» 75 7* 1 1977 \ 19I KA B A B A B A B • B A B A A B A B I A B

Yugoalaaia

Zaabia 1

1

1
1 - 1 2

Total*
887 736 98< 6lS 992133Q 7 7I 673 80*3 796 877 666 762 73« 102jj*99 961 906 1025 L107

National* and/or 
Raaidanta 155 131 19C 132 207 201 16C 103 163 136 20: 105 203 153 339 180 3500 267 367 316

Foraignars 733 603 76f 686 7851132 614 570 66c 660 672 561 55S 585 682 519 661 657
‘1

791
%age of National* and/ 
or Roaidant* in Total 17.‘17.8

_ l
19* 21.6 20.915-320.715.620.5 17.323.4 15.8 ?6.62 0 .7 33-2 >5.851.927.3J35.fi28.5

Hot*i T h e r e were uo applications fro* Bulgaria, Luxembourg, Rumania and The Soaiat Union.

Soureat Annual Reports to WXFO (formerly BIRPI) froa the Registrar-General, Attorney-General** 
Offica, Nairobi. --
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2

3

%

5
6
7

6

9

10

11
12

13

1*

1

15.

n o rth  Pevolesmo at Plan 1979/83 ( » * w n « a t  Printer, Nairobi.
19 79 ) .  Port Zt Paras 7.22 ot soq.

ib id ., paras. 7 .1 2  -  7 . 21.

lb U * « paras. 7.5 2  -  7*55*

ib id ., paras. 2.128  -  2 . 1V0 .

ib id .,  para. 2.129*

so# not# 3 .

ib id .,  para 7 *52 .

ib id ., para 7*53 (emphaais supplied) 

ib id ., (emphasis supplied)

Research and Development.
Para. 7*55«

Paras 7*2h, 31-33*

Paras. 7.26 -  28.

The Bols ef PatemU in  the Transfer of Technology to 

Developing Countries (ON Publication Sales No. 63. I l .1 .1 )  

(eaphasia supplied Ti

m i  KAC.iLU? and E. PEN8OSK1 "The Patent controversy

is  the 19th Century** (1950) 10 Journal of Economic History 

pp. 1-29* which dwells on the historical dowelopaomt of 

the patent system!

y.HACKUTPi **Aa Economic Review of the PatoaS System'*

(Study Re. 13 of the Senate Sub-Cemaittee on patents, 

Trsdoaasks and Copyrights. (hashington, 1958) which 

contains a literature review on this subject |

/ 9 3
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SrflBBftgi Th» Eoonoalce e f  the International Patent 

<y»t—  (B a ltlnore, John Hopkins Press. 1951)I 

Q.TUW1INE -  MUKPBftA "Patents and Technology Tran*for To 

Baderdeweleped Countrioo" (1979-77) Vols.7-9* Gambia 

Uw Journal, pp. 1-31. at pp 3 -t.

151* Presently Cap & &  o f the Laos o f Konya (Borised E 4 „ 1962)

15B. In 1993 hy Ordinance No. 11 of 1993 ( Patent* Registration) 

(Anondnent) Ordinance)| in  1961 by ordinance No. 28 of 

1961 ( Statute Law (Mincellano cue -aendaents) (Nc.2) 

Ordinance){ and 1973 by Act No. t  of 1973 ( Statute law 

(Hlocollanoouo Anondnonto) A c t).

16. S .23(1). The English Patent* Aot. 1977. (Cnp 37)* Under 

*•2 9 ( 3 ) t th i*  period is  subject to extension on pnynoat 

o f a renewal foe within th* proscribed tin s* farther. I f  

the renewal fees ia paid within s ix  (6 ) swaths a fte r

the expiration of this prescribed period, the patent 

•hall be do owed net te hare expired (s .29( t ) ) .  and where 

a patent has expired for aoa-payaeat of renewal fees 

within th* prescribed period, an application for th* 

reatoration of sach patent nay be aade within one year 

frea th* date i t  ceased to hare effect. Z n this case, 

the coaptroller nay restore snob patent i f  he is  

satisfied with th* dilicence of the npplicant (* .26 ( 1 ) .

17. indeed a B ritish  etudy on ecoaosie contribution * f  

patent sonopeliee concluded that these was no correlation 

between industrial research and the patent syate* with th* 

peeelble exception o f pharmaceutical*} C.T. TATLCB and 

Z.A.aiLBZH-^TOHt The Economic Iapaut o f the Patent Syston 

(Canbridg*. Canbrldg* University Preen. 1973) p .3 ^ .

.••*/9t
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And la  countries where patents ere not granted for 

drugs en grounds of public policy, there has been no 

evidence that inventiveness has slowed down or died offt 

R,f. DALE and J . K. liUMTOKi in "a cost-Beneflt study of 

Domestic and International Patent Systems" (*1967) 3 IAEA 

351-406, who assert that "statistics point toward drug 

industry growth not being supperted by patents" (at p.371).

18. Kenya Legislative Council Debates. 1933# Col. 46. (eaphasis 

supplied). The B i l l  vent through the Second Beading and 

the Ceaaittee stage with no significant debate or 

aaendaents•

19. .>ee J .J .  Trade marks ana Unfair Coapdfrtlon

(Rochester. New fork, The Lawyer's Co-operative Publishing

Co., I973)t Vol. I . ,  p . 86.

'JNCT-.D Secretariat! The ^ole of Trade marks in Developing 

Countries (UN Publication. *ales No. E.79*XI*D*5)

TD/B/C .6/AC .3/3/HeV .1.
*ILBUB L . FUGhIE i foreign Commerce and the a n tl-Iru at laws, 

and Edn. (Boston, L ittle  Brown b Co., 1973) p»303*

CTEfHEN LADAS» Patents. Tradesarks and delated Bights» 

National and International Protection (Cambridge, 

Kassaehussetts, Howard University freas, 1973) V o l.I I ,  pp 

987-9.

See also f . I  SC..KCHT R t The Historical foundation of .the 

Law elating to Tradesarks. (Mew York, Columbia University 

Press, 1925) Cusps.11 & I I I  for the historical development 

of trademarks.

/95



- 95 -

20. TOWARDS define* "goodw ill" a* "the attachment o f buyers to,

sad their propensity to purchase, the product o f toe particular 

f i r s " :  Cosyetitlon

Oxford, Clarendon Press, 1962) p.26.

21* S,A. DIAMOHDi "The h is to r ica l dewelopsent o f trademarks"

The Trade mark Re orter, Nee York, (1975) Vol, 65* p.289.

22* Tbs hole e f Tradesarks in  Developing Countries, (o p ,e lt )

paras J»8-57. "Advertizing is  lea s t informative where the need 

fo r  information is  greatest (eoasumer^experience goods) while 

being most informative where the need fo r  information is  

least "a t para A8.

2J. A» J . MOHElHi"S h ift  from brand to product lin e  marketing,"

Harvard Businsss Review (Boston, Maesachuasets) sept-October, 

1 9 7 9 , p»56 (emphasis provided),

2%, A summary o f results o f studies carried out in  the 06 as

expressed in The Bole o f  Trade marks........supra, footnote K  •

25. Cap 506 o f the laws o f Kenya (devised ^dn., 1962)

26. Report o f the Kenya le g is la t iv e  Council debates, 1955 

Col. 5 5 8 . See generally Cols, 6 3 6 , 557-60, 61? and 623.

27. s , 2(1) TKA.

28. s , *0 (1 ) TKA. ■y»
29. s, k TKA. ("continue" is  used in the Act since tne then 

Ordinance had in fact repealed and replaced an ea r lie r  ordinance 

under which a reg ister had been established,

30. as. 12(1) and kO TKA.

31. s , 13(1)* (2 ) TKA.

32. s , H  TKA.

796
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33. •• 30 TlU.
34. as. ?*o,30 u d  40 TMA•

33* •» 23 TMA.

36. a. 23 TMA.

37* a. 31 TMA.
3d. a. 40 (8) TMA.

39* a. 2(1) TMA.

40. sa. 20,21.22 TMA.
41. Hit Pari* Convention for the Protection of Industrial 

Property. 1883 (aa revised by the latest conference of 

Revision, Stockholm, 196?)• Kenya is presently bound only 

by the Lisbon Act. 1958 (to which it acceded to at the sane 

tine) and not by the subsequent aaendaents.

42. The Paris Union is the general (geographical) area constituted 

by the neaber countries in which protection of industrial 

property provided in the Paris Convention applies, i article 

1(1) of the Convention.

43* See PROF. Q.H.C. BOPSN HAPPENt Quids to the application of 

the Parts Convention for the protection of Industrial 

Property (as revised at fitockhola, 19&7) Geneva, BIS PI,

1968), p.254.
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C H A P T E R  I I

P R A C T I C A L  I S S U E S :  T R A N S F E R  A l i D  D E V E L O P M E N T  

A .  I N T R O D U C T I O N

I n  t h e  p r e c e e d i n g  c h a p t e r ,  w e  a t t e m p t e d  t o  d e a l  w i t h  a  

w h o l e  r a n g e  o f  i s s u e s ,  h a v i n g  i n  c o m m o n  o n e  t h r e a d :  t h e y  f o r m

t h e  o f f i c i a l  b a c k g r o u n d  a g a i n s t  w h i c h  t r a n s a c t i o n s  o f  t r a n s f e r  

a n d  d e v e l o p m e n t  o f  t e c h n o l o g y  t a k e  p l a c e *  W e  d i s c u s s e d  t h e  n a t i o n a l  

p o l i c y  o n  t e c h n o l o g y  i s s u e s  a g a i n s t  t h e  o v e r a l l  d o m e s t i c  p o l i c y  

o n  i n d u s t r i a l i s a t i o n  a n d  c a m e  t o  t h e  g e n e r a l  c o n c l u s i o n  t h a t  i t  

e n v i s a g e d  a  h i g h  d e g r e e  o f  i n d i v i d u a l  e n t e r p r i s e ,  f o r e i m  

p r i v a t e  p a r t i c i p a t i o n  i n c l u d e d .

W e  n e x t  d e a l t  w i t h  t h e  d o m e s t i c  a n d  i n t e r n a t i o n a l  l e g a l  

f r a m e w o r k  t h a t  g o v e r n s  t h e  a c q u i s i t i o n ,  p r o t e c t i o n  a n d  a s s i g n ­

m e n t  o f  i n d u s t r i a l  p r o p e r t y ,  w h i c h  i s  w h a t  i n d u s t r i a l  t e c h n o l o g y  

i s .  W e  e x p r e s s e d  t h e  g e n e r a l  v i e w  t h a t  t h i s ,  a p a r t  f r o m  

p r e s u p p o s i n g  o w n e r s h i p  o f  i n d u s t r i a l  p r o p e r t y  ( t h a t  i s ,  n o t  

c o n s i d e r i n g  h o w  a n d  u n d e r  w h a t  c o n d i t i o n s ,  t h i s  p r o p e r t y  w a s  

a c q u i r e d  i n  t h e  f i r s t  p l a c e ) ,  t e n d s  t o  l a y  e m p h a s i s  o n  b e n e f i t s  

t o  t h e  i n d i v i d u a l  o w n e r  r a t h e r  t h a n  t o  t h e  w i d e r  d i m e n s i o n s  

o f  s o c i e t y ,  p l a y i n g  t r u e  t o  t h e  t i m e s  o f  p r i v a t e  e n t e r p r i s e .

A n d  w i t h i n  t h i s  f r a m e w o r k ,  v / e  a l s o  n o t e d  w h a t  v / e  c a l l e d  t h e  

o v e r — p r o t e c t i o n  o f  f o r e i g n  p r o p e r t y  o f  w h i c h  t e c h n o l o g y  i s  a  

c o n s t i t u e n t  p a r t .

F i n a l l y ,  w e  d e a l t  w i t h  t h e  s t r u c t u r a l  o r g a n i s a t i o n  o f  t h e  

M i n i s t r y  o f  I n d u s t r y ,  t h e  i n s t i t u t i o n  t h a t  d e a l s  w i t h  i n v o l v e ­

m e n t  i n  i n d u s t r i a l  p r o d u c t i o n  i n  t h e  c o u n t r y .  W e  n o t e d  t h a t  i t  

s u f f e r s  f r o m  c e r t a i n  d i f f i c i e n c i e s  w h i c h  p l a c e d  q u e s t i o n  m a r k s  

a g a i n s t  i t s  a c t i v i t i e s .
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We now venture to discuss what goes on within this 
framework in relation to transfer and development of 
technology. We aim to discuss hereunder (in relation, first, 
to transfer and next, to development) the negotiations (or 
bargaining process) which precede the transactions, the formal 
or informal understandings which follow thereupon, and what 
Kenya gets (or does not get) from the activities which result 
from the above. The material contained in this chapter is 
derived from direct free interviews with government officials, 
officials of parastatals and executives and workers of private fully 
domestic, joint venture and fully foreign enterprises; from 
reports and other documents prepared by the said persons; 
from 115 assorted agreements which we had the guarded opportunity 
of perusing, and from published materials in the form of 
books, articles, pamphlets, magazines or newspapers.

B. TRANSFER OF TECHNOLOGY

1. THE PROCESS OF NEGOTIATION i

Any process of negotiation presupposes certain fundamental 
factors. It presupposes that there is an objective which the 
bargaining parties are trying to achieve, although it may 
be looked at variously from the parties' different points of 
view. They must at least know from their sides what this 
objective is. In the process of understanding their objectives, 
they also define and concretize their interests as they see 
them. It, secondly, presupposes some degree of conflict 
(however small) either in the interests as such, or in the 
manner in, ot  extent to, which they should be made to prevail.
And finally, and quite importantly, it presupposes that the 
parties are each prepared to exact as much benefit for the 
side and interests they represent as possible. In the process, 
they try as much as possible to reason out their respective 
cases (and in the same vein, out-reason the opponents), so that 
whatever comes out as the compromise, or thenresults of 
negotiation" is as close to their interests as possible.



1

In looking at practical situations, it comes to light that 
a negotiation process may become so complex and intertwined 
with so many other issues and considerations that it is 
difficult to gauge what were the overriding ones (especially 1 
where some of them are unrecorded or are not readil- apparent). 
On many occasions, what should and does influence the parties 
may differ very widely. It is for this basic reason that we 
eschew merely presenting herein what should govern the 
negotiators on the Kenyan side. We instead attempt to present 
the picture that is revealed to us of the varied factors that 
do influence or affect, either negatively or positively, the 
negotiation in matters relating to the transfer of technology 
to Kenya through the TNCs. We have already touched on some /;* 
of the general aspects of the bargaining process in dealing 
with the institutional framework. Sere we endeavour to present 
a relatively more complete picture.

Every proposed investor who intends to invest in 
(or expand on already existing ) manufacturing project, whether 
foreign or national, has to apply to the Ministry of Industry 
for approval. Such application is made on fprm A, entitled 
’’Application to the New Projects Committee for approval for an 
Industrial Project” (a copy of which we append hereto, 
for ease of reference, as appendix F). Before completing 
the said form, the applicant is ’’strongly advised" to read 
a Ministry of Industry hand book titled "Guidelines for 
Completion of the Project Application form A to the NPC", 
which guideline explains to the applicant the requirements 
of the form in more detail.

The form requires the applicant to give an adequate 
description of the project. Such description must disclose . 
what the project will manufacture and the franchise or 
royalty arrangement under which it is to be manufactured; the 
proposed and other possible location of the project, 
and the sponsors of the project, including who will provide 
management and technical know-how. Information is also

• • • • • • » IS
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r e q u i r e d ,  o n  t h e  n a m e  ( o r  p r o p o s e d  n a m e )  o f  t h e  p r o j e c t  

c o m p a n y ,  i t s  a u t h o r i z e d ,  i s s u e d  a n d  f u l l y  p a i d  u p  c a p i t a l  

a n d  t h e  s h a r e - h o l d e r s  a s  w e l l  a s  i t s  p r o f i t a b i l i t y  i f  i t  h a s  

b e e n  t r a d i n g .

T h e  a p p l i c a n t  m u s t  f u r t h e r  d i s c l o s e  t h e  c a p i t a l  c o s t  o f  

t h e  p r o j e c t  a n d  t h e  s o u r c e - s t r u c t u r e  o f  s u c h  c a p i t a l :  i n  

p a r t i c u l a r ,  t h e  f o r e i g n - l o c a l  c o n t e n t ;  t h e  t e r m s  o f  a n y  

p r o p o s e d  l o a n  f i n a n c e  a n d  m a c h i n e r y  s u p p l i e r s '  c r e d i t s  a n d  

w h e t h e r  g u a r a n t e e s  a r e  r e q u i r e d  t h e r e f o r  a n d  t h e  s o u r c e  o f  

o v e r r ~ u n  f i n a n c e  i n  c a s e  o f  u n d e r — e s t i m a t i o n .

O t h e r  i n f o r m a t i o n  r e q u i r e d  i n c l u d e  t h e  e s t i m a t e d  

c o n s t r u c t i o n  a n d  c o m m e r c i a l  p r o d u c t i o n  d a t e s ;  p r o f i t a b i l i t y  

e s t i m a t e s  ( i n c l u d i n g  e s t i m a t e d  p e r i o d s  o f  g r a c e ) ;  m a r k e t  

p o s s i b i l i t i e s  a n d  m a r k e t i n g  p r o c e d u r e s ;  d e t a i l s  o n  f a c t o r y ;  

n a t u r e  a n d  s o u r c e  o f  m a c h i n e r y  a n d  e q u i p m e n t  a n d  t e c h n i c a l  

p r o c e s s e s  a n d  t h e  p r o c e d u r e  f o r  o b t a i n i n g  t h e  s a m e ;  n a t u r e  

a n d  s o u r c e  o f  r a w  m a t e r i a l s ;  t h e  b a s i s  u p o n  w h i c h  m a n a g e m e n t  

s e r v i c e s  a n d  t e c h n i c a l  k n o w - h o w  w i l l  b e  p r o v i d e d ,  t h e  c o s t s  

t h e r e o f  a n d  t h e  f o r a  i n  w h i c h  t h e  s a m e  i s  t o  b e  p a i d ;  

e m p l o y m e n t  c a p a c i t y  a n d  t r a i n i n g  p r o g r a m m e ;  a n y  p r o t e c t i o n  

a n d  i n c e n t i v e s  r e q u i r e d  f r o m  t h e  g o v e r n m e n t ;  a n y  f u t u r e  

e x p a n s i o n  e n v i s a g e d ,  a n d ,  f i n a l l y ,  d e t a i l s  o f  e n v i r o n m e n t a l  

r e q u i r e m e n t s  o f  t h e  p r o j e c t ,  a n d  i n  t u r n ,  w h a t  e f f e c t  t h e  

p r o j e c t  w i l l  h a v e  o n / e n v i r o n m e n t .  T h i s  l i s t  i s  n o t  d e e m e d  /  t h e  

e x h a u s t i v e  a n d  t h e  a p p l i c a n t  i s  e x p e c t e d ; t o  g i v e  a n y  a n d  

a l l  i n f o r m a t i o n  " w h i c h  m a y  b e  o f  i n t e r e s t  o r  a s s i s t a n c e  t o  

t h e  I 1 ? C " ,  i n c l u d i n g  a n y  x e a s i b i l i t y / m a r k e t  s t u d i e s  p r e p a r e d  

b y  t h e  s p o n s o r s .

T h e  s a i d  a p p l i c a t i o n  i s  d i r e c t e d  t o  t h e  S e c r e t a r y  o f  

t h e  1 T P C .  O n  R e c e i p t  t h e r e o f ,  h e ,  u n d e r  n o r m a l  c i r c u m s t a n c e s ,  

p a s s e s  i t  o v e r  t o  " a p p r a i s a l  o f f i c e r s "  w i t h i n  t h e  M i n i s t r y .  

T h e s e  o f f i c e r s  a r e  s u p p o s e d  t o  a p p r a i s e  t h e  p r o j e c t  a s  a

•.•./10B



whole on the basis of the information provided in the application. 
Where this is inadequate, they may notify the secretary who 
then communicates this to the applicant. The latter is 
expected to provide the information required, otherwise 
the appraisal officers are entitled to Judge the project 
on the available information.

Where the project is a "large and complex" one, and 
involves "a high amount of capital" the application is 
usually passed to the IS PC instead of the ministry* s 
appraisal officers. When we inquired as to what constitutes 
a "large and complex " project and "a high amount of 
capital", the retort was that there is actually no set 
criteria except that where the proposed capital "runs into 
millions of (Kenya) shillings" and the project "requires 
a high level of expertize and experience to appraise, and 
may be, also necessitates the making of international 
enquiries and comparative analysis" the application in 
respect thereof will normally go tb the ISPC. Each 
application is normally treated on its own to determine 
whether its appraisal should be carried out by the 
ministry officers or by the ISPC. Apart from having a 
"more experienced and qualified personnel", the ISPC also 
has "international connections" and is therefore better 
placed to analyse these applications in the light of similar 
projects elsewhere in the world.

The appraisal process is intended to establish, in the 
view of the appraisal officers or the ISPC not only whether 
the project is viable in the first place, but also whether 
it fulfils the criteria that is laid down by government 
policy on industrialization. After appraisal, a report 
thereon is forwarded to the NPC. It is on the basis of 
this report that the NPC confronts the negotiat ors on the 
applicant's side, drawing on the knowledge and expertize of 
members of the Committee themselves and also on the informa­
tion and explanations provided by the applicant du±ing the 
negotiation.
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At the end of the negotiations the KPC compiles a report 
on its findings and reco mendations and forwards the same 
to the Permanent Secretary in the Ministry who presents it 
to his minister. The report, together with any comments thereon 
by the minister and his Permanent Secretary is discussed 
by the Committee of the Cabinet on Economic Affairs whose 
decision on the matter is supposed to be final. The decision 
is then communicated to the applicant.

What criteria is the NPC expected to apply in its appraisal 
of the projects before it? They are numerous but there is 
no set of priorities: it is not a question of which is the 
most important criterion followed in order of priority. On 
the contrary, the KPC engages in/balancing act, its main /a 
aim being to establish to what extent a particular project 
satisfies the criteria generally. In the process, it may 
emphasize certain of the criteria in evaluating one project 
and different enes in respect of another. The weight each 
criteria carries varies from one project to the next, depending 
on the particular circumstances of each.

The criteria include the following:

(a) the overall profitability of the project and the 
amount of local value-added to be generated thereby;

(b) the net foreign exchange savings and/or earnings 
under the project;

(c) the utilization of local raw and semi-manufactured 
materials, including any possible backward integration 
by which certain of the inputs are locally developed;

(d) the degree of employment opportunities generated 
either directly or indirectly by the project, and the 
level of personnel;

(e) the introduction of new skills through on-the-job 
and other training programmes;
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CO the competence oX tnoeo entrusted with the management
of the project in tome of both qualification and 
experience|

(c) the source end cost of technical processes end machinery 
end equipment|

(h) the market structure* both national and international, 
in relation to the product proposed to be manufactured j 

<i) the effect of the project on the environment, and 
(j) in the case of direct foreign investments and local/ 

foreign joint ventures, the level of capital inflow*

As con be soen, technology transfer plays coce part* 
officially, in the evaluation of projects by hy the S?C* 
specifically in the form of an appraisal of the source and 
cost of technical processes and machinery and equipment, and 
of the introduction of new skills* But this is in principle*
In practice* the actual part played by technology issues in the 
appraisal of projects is less distinct and less prominent than 
□any appear* In fact* even in genaral*/crltaria as such /these 
sometimes get little consideration in practice and mey at tines 
be ignored completely or not given the prominence they deserve*
The reasons are numerous, coco applying to technology issues 
specifically and others to all or most of the issues relating 
to the criteria* A few will be discussed*

firstly* Kenya has no firm and definite technology transfer 
plicy and programme* nor a set of priorities in relation to 
industrial technology* Whereas it is dearly stated in the 
fourth bevelopDent £lan (and cost documents on industrialisation 
in  general end Industrial technology In particular) that Kenya 
noods technology in order to achieve its industrial goals, end* 
further* that importation of technology is an integral part of this* 
In particular* those officers with whom this matter woe dismissed 
admitted that* indeed* as things were now* th$y had no guiding 
official policy and pro&rannee on technology transfer* The 
beet they could give was an apologetic justification on the 
basis of the Kenyan economy being a young one which needed "tine
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to foxuila&e b o d© of those things". They could not say whether 

Buch plans were at all In the pipeline*

hoaically then, there is no elaboration on how best benya 

can ensure that technology is not only assisted to be transferred, 

but that it is actually so transferred* This Deans that the 

uacbero of the NPC, (iodoed,all those enoeged in the appraisal of, 

bargaining over, sod approval of, projects) hove more or less 

to use their own ideas (if any) as to what constitutes technology, 
a proper transfer thereof, and a good end sure progrecne which 

will ensure such transfer in a cinir.ua of tine, end at reasonable 

economic and social costs*

It is of course arguable, like a one-tine aectber of the 

fiFC suggested with a cynical grin, that there £ £  policy, and 

that the policy is to leave natters indefinedi If this is the 
case, the question recoins whether such a policy is proper for 

a systac that claim* to control and direct its ecoaoety for the 

benefit of the wananchi. and in a world where strict and 

undiluted laiaaofc faire approaches have been discredited as 

archaic even by their cost ardent supporters, the "prdgpatic" 

trlusftrtrat* of western b'urope, Japan and ftarth America* 

Governasnfcal control and direction and undiluted laicses faire 

ocononisB are, indeed, strange bed-fellows*

Further to this, whereas the governoent insists that the 

technology imported oust be "appropriate", whet this noons is 

W i l W T i  Ms foe not here of a definition slaplleiters

aside frost the fact that this is difficult to achieve, it is 

doubtful whether such an exercise is fruitful* tie are referring 

to definitive criteria to which those who are engaged in analysis 

and bargaining with respect to technology transaction can
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functionally relate. "Appropriate" toctmolo;~y, wwa.'c 

confidently Inforaed by the Principal ecccooist in the linlstry 

of Industry , the I.C.D.C. (a cicveiopcwr-t ocanodst)

and a one-tine Ranker of the HPC, is that which satisfies the 

following criteria, that is to Bay technoloey whicht-

(a) will create ecploynezzt opportunities and therefore 

utilise our abundant labour resources}

(b) will either directly or indirectly contribute to 

the enhancement of our foreign exchange reserves}

(e) will use and further develop local row materials, and

(d) is reasonably priced In tores of direct purchase costa, 

lie were invariably cautioned against pursuing academic 

and non-iunctional definitions which have no piece in the 

"real" world, end reminded further that, of course, "appropriate" 

technology is not defined or elaborated anywhere!

Shat, at a general levol, these are in themselves noble 

targets is a natter beyond question in our view* neither can 

it be denied that they concern themselves with some vary basic 

probleoa plaguing the Kenyan economy. It will be noticed, 

however, that these criteria constitute ne core then, and 

in fact a reproduction of the general criteria which the 

applies in its general appraisal of a project as a whole
i

are not peculiar to technology as such. This would not bo 
l particularly negative ooneequenct if there wee a d e ar  

understanding of the notions involved} that is what levol of 

labour-content, foreign exchange earning or saving, local raw 

3&terlal content or costs would bo considered "appropriate*" 

in relation to technology. The relativity involved in these

......./113
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notions denandc a cooperative standard against \/hieh what is

"appropriate” is measured* Such information ties not farthcaninc, 

apparently not because it was ”nos»-existent% This is odd 

when one takes into account tbs fact that the notions hove 

actually been used in the course of appraisal and negotiations*

It appears nore logical to assume therefore, that some standard 

oust have been used., except that what it is is beyond articulation 

on the part of the officers concerned*

dot perhaps the dual shqrtcocringg discussed above should 

be seen in light of a third one which came to light during 

uiocuaaienss that technology transfer as such does not form 

a distinct subject of appraisal and negotiation* This is 

obviously out of step with the prominence that policy end 

rhetoric places on technology issues, end also with the signi­

ficance of technological deficiency in on oconocy in general*

The fact is that, as far as policy is concerned, technology is 

one of the factors 1900 which the government explains its 

open-door policy and protective attitude towards TVCb (the 

other significant one being capital). It is because the 

government believes that Kenya can in the process of 

industrialisation gain the TKGs* capital and technology that 

it wolcoces then, gives then incentives and protects their 

assets* Couplod with the fact that Kenya is deficient In 

technology, this obviously suggests that technology is, or 

ought to be a crucial factor in negotiations with TUGs* Its 

transfer therefore ought to be brought up distinctly and discussed 

incisively in its own right with a view to establishing, all 

else aside, whether the project as such will transfer tho technology 

it claira to ecbedy, and whether such technology is in feet
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necessary* and if ao* whether the costa thereof are oommensurute 
to the technology in terns of both nature end conditions of the

transfer* ihe fact is that this kind of prominence is not

given to the subject of technology transfer* In practice* it is

o bmimed that negotiations on the matters mentioned implicitly

entail an adequate discussion of technology transfer issues*

▲ fourth shortcoming of the process of negotiations is

lack of adequate independent information* and partial or full

i g m a r a m  in the particular field/ bargaining* The negmtilalMii 1/ °f

largely depend on the information given to them by the applicantb *

The official machinery that deals with data collection is*

admittedly* "not yet" fully developed and gups in the data

are sometimes left unfilled or further information sought from

the applicant a themselves* where gape exist* then* depending

on their importance* these will disadvantage the negotiators and

inevitably have a negative impact on the negotiations in terns of

the benefits to bo derived by Konya* Moreover* too much

dependence on the applicants wihtout other* independent* sources

of information holds the danger that they can distort the facts

to achieve their interests*

i urthor * there frequently are occasions when the negotiators 

themselves have little or no knowledge on some particular* 

hut important, aspects of the field of Negotiation* which means 

that they are less effective than they would otherwise be*

A one-time member of the KPC put it quite graphically whan he 

said 1

"This is obviously not the order of the day**** But the 

problems it poses are real* It is painful when you look at 

a fellow negotiator and there is an obvious look of awe
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(which.•#) suggesting ho is overwhelmed by the moss of 

figures* explanations* technical detail* etc. etc* You 

realise that under these circumstances* apart from being 

a norale-booster to the adversary* and I put adversary 

in quotes* the possibility of engaging in sue cose A il 

bargaining is —  well - diminishes. 1 have found xyself 
in such a situation* but I  have denied then the psycholo­

gical satisfaction by looking confident and prodlng for 

answers* But 1 can imagine situations where sometimes 

even the questions are difficult to form* All in all* 

the effort is commendable and ••• well* I suppose core 

of the situations can be explained and appropriate 

remedies found**

Akin to these and having the same practical effect ore the 

relative lock of experience or expertise in bargaining and 

apathy and indifference* which nay and do sometimes prevent 

the negotiators from using the available information and 

leverage to exact maximum benefits from their "adversaries**

All these pose a real hurdle whan placed against the fact 

that the Kenyan negotiatlcre ere invariably poised against 

representatives of THCs. ?he TKCs'business operations are 

of international proportions and their experience is not 

only varied* but stretches back many years. Of equal 

importance is the leverage they hold in the form of that 

very capital and technology and the power they possess 

not only internally* but also in the form of the apparently 

remote but effective backing of their * home—goverrc* nt e" •
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Finally, there is the problem of "extra-economic" considera- 

tioosi a situation where either the ne;ot latere themselves or 

other Ocvornoent officials use criteria hosed on narrow 

individual interosts rather than on socio-economic benefit 

to the national economy in general* It is obvious that if 

thane is tone corflict between the duty to protect the welfare 

of the society at large end personal interests in a negotiating 

process, it cannot always bo guaranteed that the latter will not 

override* Indeed, this becomes even note likely when put in 

the circumstance of Kenya, where personal or individual 

a&granci i tenant is recognised and {ignoring the neaningleue 

rhetoric of cesdittnent to egalitarian social ideals), plays 

a direct role in the day to dap life within the oecasunity* 

5eeor>in& e "can" (or "woman"?) so to speak (that is to soy, 

rising in the social ladder as an individual or a family), is store 
admirable than Baking a social contribution to the bettoreeot 

of society at large* Individual enterprise end success, 

oven if it at the bgno tine contributes negatively to 

development within the cocar.unity, and pushes the wider dimensions 

of society further down into the gutter, development*

Cnee the individual has "undo it" - that is attained that 

narrow , hut cevetod, social position of "wealth and power* • 

he can then contribute to the "betterrront" of the "unfortunate 

members of tne society through contributions to "worthy causes" 
in the fora of "gifts" to iiur^beo (self-help) efforts and 

charitable organisations (and, of course, in the process 

boosting further his social raid, perhaps, political status)*

In a nutshell, an atmosphere of competitive capitalist

existence based on primitive accumulation is not the best for
.... /117
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the kind of negotiations at issue, especially when those who 

either directly control or o n  woo the state apparatus see a 

symbiosis of interests, real or imagined, with their very 

"adversaries"*

The frequency with which this has been borne out in 

practice, in one fora or another, leads one to believe that

it is more or less the norm rather than the exception*

Although most of tbs interviewees were guarded end in some 

cases preferred to point an accusing finger at others in other 

levels of government, the cumulative evidence suggested, 

especially where TNCe were concerned, that this conflict 

of interest was quite common, and that it inevitably preempted 

a full-fledged well-balanced negotiation process.

This conflict of interest seems to manifest itself in 

two forms. On the one hand, there are situations where 

particular members of the negotiating teen, because of the 

personal gains that they receive or expect, fail to use the 

available information and leverage to exact naadmun benefits 

for *anya during the negotiations and, in fact, take into account 

considerations that appear largely irrelevant* A case in point 

hare is that of the negotiations involving Firestone Tire and 

Kubbar Company of Ohio, U*3*A., proceeding the establishment 
of Firestone East Africa (1969) Ltd. This case, together with 

that of the still-born E-Ren International - sponsored.

Ken-aen, seem to have gained notoriety in these circles.

Although an ICbC^ official's view was that*
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"I cannot personally say that there was anything out of 

the ordinary* Z prefer to believe that the negotiations 

in this case were bona fide, although 1 cannot in general 

rule out personal aotivos in othor cases” , 

a one-tine somber of the KPC was sore cute goricel, his retort 
underlined by a discernible angry tone!

"It obvious that somebody somewhere was getting 

something out of it* 2 cannot say who or whet* But you e g o , 

the utaoephexe appeared was too cordial, too knowing, 

too **• 1 mean, whan you get a situation where bargaining 

becomes or approaches confirmation But perhaps it is 

better uanentioned”*

Of course, it cannot entirely be ruled out that this 

particular individual nay also have had his own actives 

for his perception, but we have no information on this end 

cannot therefore confirm or deny it* However, the benefit# 

that firestone got free thondeal" are more consistent with 

the view that external "irrelevant” considerations played an 

important role in the negotiations* Despite the feet that 

there were nine competing proposals* firestone got very 

advantageous concessions, including a virtual monopoly’ of the 

koaya tyre market, a right to use ite own sales-price foxtiula, 

control of government participation level with e virtual 

nanagarlal and technical control, duty-free import of n— binary 

and material inputs, etc*

On the other hand, there are instances of tho negotiators 

not being allowed to bargain freely owing to "interference free: 

above”.; a situation where highly^placed government officials
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dictate t e n s  to the negotiators as a result of lobbying 

outside the bargaining forum* Again firestone T*R*C* and 

Wien International sponsored projects cane up as obvious examples, 

but amongst numerous others* The principal economist in the 

hinistry of Industry preferred to argue that if there was any 

"political influence" (especially in the case of the still-born 

i.an-*can), it did not involve the NH2 and could only have 

occurred after the Committee had finished its work because "it 

is difficult to influence politically the twenty or so odd 

combers of the (HP) Committee"*

evidence from other sources* including a one-tic,© member 

of the KPC and an 1BPC official suggested that there were 

situations where the hands of negotiators were tied by the 

feet that their "adversaries" had "top level contact with 

government officials"* *his in itself meant that their 

"adversaries” were core confident and* consequently* eggresive* 

and* secondly that it could not be ensured that the proper 

criteria would be considered* thus mi&inising the possible 

benefits to N a y s  from the negotiation process*

In the private sector views of ISC executive representatives 

took three principal approaches to this question* The "diplomatic" 

approach preferred to look at it as a question of having good 

relations with your prospective business partners* A classic 

view went thus!

"It is normal in a process of negotiation that you take 

both a formal and informal approach* It is not out of tune 

with the informal approach to meet your partners and have 

light discussions on the sides* You will find people are 

freer, relaxed and more approachable under these circumstances"
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Ha declined to oomrnent on whether "light diccus&ions on the sides" 

included handing out or promising certain material incentives 

to individual or groups during social gatherings or privet©, or 

sunday-golf sessions*

The "aggressive" businessman * a approach was well illustrated 

by this remarkt

"She problem with academics is that they moralise too much* 

Business is business* I have heard it said before end I 

believe it is t*ue, that business end philanthropy * I 

hope that is the word - or charity do net go hand in hand*

Bo whatever can be done to achieve your interests and aisuo 

must be dAne if business demands it* And if others are 

approachable and well, accept what you offer, why should 

I (cie) want to moralise over it* for academicians like 

you, it may appear hard, but that is business?

«e protested at his compartmentalising us, but he had made 

his point*

A third approach, which was as rare as it was pious, argued 

that, in fact, it was because business was business that it wcus 

necessary to have some sane and positive principles upon which to 

operate* One of the only two interviewees who expressed this view 

argued that*

"Seriously, business may be business as you say some of 

us argue, but that does not, at least in my view, it does 

not sake it the some thing as mercenary work* There is 

something attractive about scratch-^ay-back-and-I will scratch*
* . V* 1

yours, and 1 know that International firms, especially'

those from my managing director * £ lioma-countryHfithout
........... /121
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Mining any hare of course -  these fixes engage in it*

But it has its risks* Purely if you have to scratch onefe 

back to get your way, it is also obvious that when he 

leaves the position - as he oust one tine -  when his authority 

disappears, you run the risk of being in disfavour*

Unless you can scratch the back of everybody who natters* 

Perhaps that is why cone of then struggle to control 

governments* But even governments you realise are not 

entirely indispensable, as events in the world show everyday* 

ooce of us cannot afford to be in that kind of situation - 

so that you are always afraid of change* There is also 

another side to its If you can't get what you went unless - 

in the normal way, without underhand means - it is an admission 

also that you are not competitive, or worse still, there is 

a lot wrong that you are hiding* Even psychologically, 

or may be morally, one is in a less precarious position 

without it"*
He is Polish who has been resident in the OCA for "several years" 

and technical director/PHG to the firs*. Ills managing director 

is American*

The only other interviewee who took a broadly similar view 

protested vehemently with a heavy Swedish accent made even 

heavier by his apparent conviction*

"It is wrong* It spoils the name of the profession, and 

business is professional(sle)* I cannot accept a professional 

businessman engaging in unofficial or corrupting talk so 

that his investing terms can be accepted* Be must face 

competition and if he has a good offer he does not need 

to do secret negotiations separate from the official*
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That is bad business* Z have hoard about this kind of
thine happening but it is bad!”*

toheroas only two out of fifteen TNC representatives took 

this view, the ratio of those who took the first to those 

who took the socond view was roughly one to two* "Bargaining” 

on the sides did not appear very unconaon and out of the 

ordinary, at leaet from the point of view of IKC executive 

representatives*

What appears then is that the process of negotiation is 

itself intertwined with otner problems end issues in the society 

and these invariably effect it in turn* It would therefore 

be inadequate, indeed fallacious, to discuss it in the light of 

strict technology transfer issues cnly. A discussion of the 

official criteria only would be a misrepresentation of the barge* 

ir t in g  process os these other socio-ecoaoaic issues interact 

with it and give it quality*

Within the limitations one thing can at least be observed* 

that the possibility of kenya not being able to get the fill 

benefits out of this process is quite high* And this is not 

only due to the machinations of the IKCs, but also due to the 
weaknesses that encumber the process from the Konya side* These 

must be kept in mind in the discussions relating to the 

understandings which result from the bargaining process end the 

activities consequent upon the latter, since they may help in 

explaining some of the issues which arise therefrom*
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2. m  *oa&jKigra>t

(i) xielir.-incj.; i

At the end of the negotiation*, the results are generally 

embodied In a formal agreement or some kind of formal document# 

Obviously not everything agreed upon will appear in the final 

document, either becauoe this is unnecessary in particular 

instances, or because they must not be so embodied# It is 

cost unlikely, for example, that an agreement on the aides 

that an official, or his friend or relative, will be appointed 

as a director or agent or distributor of the project company

if the application is approved will appear anywhere in writing, 

let alone being embodied in e legal document • let such "terms 

end conditions” are, as we have mentioned, just as important 

as those which are Included in the consequent agreement#

One other factor that needs mentioning at this point 

is the existence of situations where "agreements* are not 

formal 1 sad as such# They are generally contained in the reports 

or in briefings, instructions or just general control and direction# 

This takes place principally in the case of full or substantial 

direct foreign investments where the local firm is either a 

wholly owned subsidiary of the THC or has a nominal end largely 

inconsequential local share-holding# Cur reference to the 

contents of agreements take account of the tenaa and conditions 

which prevail in such relations where they were made available#

The agreements are,in general, strikingly similar either in 

their provisions a* such, or in the effects thereof# Apart

/IZU



-  12 <♦ -

Iron theca provision* which ere obviously peculiar to each 

situation (for example, those on share-capital, its source 

and boldine structure, or particular products or property 

rights), cost provisions ore fairly standard either in form 

cr in substance or both* This say be explained on the one hand 

by the wide network of CTOs' operations which require stand—  
erdlsatien and the fact that the present stage of monopoly 

capitalise is characterised by unwritten understanding anongst 

the "monopolists* on the general rules of the gane (where normal 

conditions prevail)• Ur the other hand, the fact, that the 

Kenyan no otiat ers are guided by core or less similar policy 
considerations may also contribute to this phenomenon.

And yet a third explanation nay lie in the fact that cost 

of the agreements analysed were drawn by one or the other of 

three fixes of advocates, all of which pre-date Kenya's 

political independence end were until recent tines fully white* 

Host of the partners were ncn-£enyens who became citizens 

(where they did) when the world community became convinced 

that Kenya would be a peaceful and stable country, but some 

still easily refer to Britain us "beck hone" • The indlgsnlxation 

process in these firms is quite recent, but in sore cases, the 

integration of such indigenous Kenyans is characterised by 

sour relationships including lock of confidence In the Indigenous 

(pervasive superiority complex?), caution and formality and a 

window-dressing approach* That such indigenous Kenyan gets a 

salary lower, and "enjoys*' terms and conditions less favourable 

than a (white or brown) secretory is sot seen to be odd in 

these firm (freedom of contract, of course 1)* Tbs relationship 

between these three firesc and TOCs and their subsidiaries or 

affiliates stretches back-wards beyond the period of Kenya's
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Independent political life* Some of the partners, then end after, 

here acted as events in the formation end registration of 

subsidiaries arid effiliatoe of TJiCs and elao as nominees in 

share-holding. The firms ther selves also act as general 

cdvoeetes of the said subsidiaries/of filiates in their day-to- 

day dealings. It is also not uncommon to find some of the partnori 

holding positions of directorships or secretaryships in the said 
firms at one time or other.

Whereas our analysis of the agreements shall be based on tire 

sample agreements appended hereto, wo shall draw generally from, 

end relate such analysis to, the general body of agreements 

which we had opportunity to peruse. It should be noted that 

these agreements are sometimes given various names when their 

provisions or effect thereof are, in fact, similar, For exam; lo, 

Investment agreements may be variously referred to as such, 

or os promotion agreements, or joint venture agreements where 

they relate to JVs specifically, and technical agreements os 

such, or es technical assistance, technical 

cooperation or consultancy agreements. Or they may not even be 

given suoh tags at all, further, these agreements may be 

"integrated" or "specific". In the first oase, one may find, 

for example, investment agreements which either have provisions 

relating to technical assistance, management services, and 

licencing of trademarks and tradenames, or contain schedules, 

annexes or appendices which incorporate suoh agreements. In 

the sooond case, one may find agreements which deal strictly 

with a speolfie area.
Owing to the faot that the agreements are more or less 

similar, it would involve unnecessary repetition if they were 
discussed depending on whether they relate to Dfls, JVs or non- 
investment licences. As such, we shell adopt the method of
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discussing the* according to their nature and type, which net hod allows more selective analysis* we shall, he* .-ever,
highlight any distinctive differences where they exist*

As a final preliminary point, let us here define the
nethod of classification in relation to the noons employed in the
process of transfer of technology, and also the ratio of sample
firms in each*

(a) jdggct iftYSfi&gaLE.
In this category, we include only those subsidiary fires 

whose share-holding is 1QG* foreign, whether held directly 
or indirectly through nominees* Wo noticed, however, the 
tendency of Lanyans holding a nominal number of shares (sometimes 
one or two), but these are either advocates or other persons 
engaged in the promotion of the firms, or director or other 
executives whose holding of such shares depends on the term 
of their directorship, or such other position* And then there 
are also those situations where certain political figures or 
prominent himi r**pgr>ifn ĥjiri a mTiâ  i nucbar of shares in 
the cuhaidiazy firms* These appear like cases of window- 
dressing or alnlnal patronage which should not, in our view, 
be regarded as cases of JVs owing to tbs very low level of 
local interest* We therefore, prefer to treat all these 
os cases of £FX rather than of JVs*

Whereas EFI has infect been and still is the cost prominent 
method used by ZBCs in their global maximisation of accumulation 
in the Kenyan contort, its importance has been encroached upon 
by the hybrid JY* In fact, some 0 1' the present JVs between 
TBC# and the government or local investors were originally
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cases of pure BFI whose nature was changed by the allotment of 
some shares to the latter. The significance of 0FI is, however, 
still appreciable, this notwithstanding. Amongst the firms we 
dealt with, 35# were cases of DPI of which 91# were established 
before 1965 (see table IIA).

(b) Joint Venturost The local content of share-holding 
in JVs in general varies greatly, stretching the whole length 
from 1 5 # in Borne to 75# in others. With reject tc our cample 
group, it is between 20# and 75#» about 40# falling in the 
over-50# local ownership category (See Table IIxB). This 
local content is held either by the government or by member's of 
the public in their individual capacities. In the case of 
government share-holding, the shares are held either by nominees 
(like permanent secretaries), or through statutory or paras tats! 
bodies (like ICDC or Industrial Development Bank (ITB)).

In our sample group JVs constitute 50#. Of these, it will 
be noticed (Table II :B) that over 85# were established or
became such after 1963. This is, in effect, a reflection of*

the tendency that has prevailed in the last fifteen or so years, 
that is the growth in the level of JY enterprises established by 
TKCs. This increase was confirmed by both the Principal 
economist in the Ministry of Industry and the PRO of ICDC.
Their explanation was that it was a reflection of the government's 
policy to curve itself a stake in the TKC - sponsored projects 
for at least four reasons.

The first was based on overall governmental concern with 
the economy of/country: Since Kenya has a policy of both /̂ «
public and private enterprise, it is just a matter of common
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sense that the government should engage itself in enterprises 
in partnership with private investors# so the argument went* 
Secondly* pcrticipation would ensure that the government had 
some control over the direction of development ouch firms 
would take by contributing to policy decisions and day* 
to-day running of these enterprises. Thirdly, JVo were one 
of the net hods through which the government could use capital 
from the private sector, especially that of the TllCs, in 
its effort to maximise investment in certain’Crucial'* 
cress of the c cone my, And finally* it was felt that the 
government could benefit by shoring the profits made by these 
enterprises* over end above the revenue received in 
the form of taxes end other levies.

That TKCs did not only acquiesce in* but* in many cases 
(and especially the relatively larger and well-known ones) 
preferred JVs was explained by the same sources on the 
basis that the TKCs recognised the inevitability of 
government concern* and, more importantly, that the Kenya 
Government was a stable* peaceful one with which it 
was easy, end even enjoyable, to work ~ (!),

That JVs are becoming significant end increasingly 
popular was also confined by executive representatives 
of TBUe in the private sector. The reasons given were 
varied. It was argued* firstly* that JVs enabled TIiCs to 
benefit from local capital-contribution* thus lessening 
the risks related to the volume of capital investment,
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Secondly* JYs enable the TliCs, through sponsored enterprises* 

to contribute to government revenue (over and above the traditional 

nodes of levying) by profit-sharing, since, as one executive 

director put it, "we ere concerned about development in this 

country as much as the Government and, therefore take pride in 

knowing that, through a joint venture we can contribute more to 

this than ve otherwise could” *

Thirdly, the importance of JVs was also a reflection of the 

confidence that THCs have in Kenya's "pragmatic leadership"*

"we are proud to be associated with such a stable, beautiful and 

prosperous country'* its Government and people* and we irve 

nothing to lose in it"* exclaimed an American executive* with an 

enthusiasm bordering on naivety* Such slogans as "Partners in 

Prograss", "With full confidence in Kenya's future", "Kenya's 

future is, our future", "gully contributing to Kenya's 

development"* "We are proud to be associates with Kenya" etc* etc* 

eptly express this"confidence” •

finally* JVs ensured government support as a result of its 

stake therein* This last explanation was not expanded (may 

be deliberately) to its blunt and practical limits* which was 

simply that* in terms of both risk and benefit* the THCs engaged 

in JVa were better guaranteed owing to the government stakes*

The governaont has an interest in both their continuance and their 

profitability* This not only ensures political support* but also 

makes it easier for such firms to demand and get specific 

protection and advantages* In a a sense, the phrase "our company" 
is moro palatable when applied to a JV than to a wholly-owned 

subsidiary of a TMC* This is obviously more advents ecus
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to the TUCs when translated into concrete concessions like 
exclusive manufacturing franchise and market (monopoly); 
duty-free importation of raw materials and other inputs; 
absolute control of product sale-price; etc* .Apart from this, 
tho TBCs can use their Kenyan counterparts in the JVs to push 
the government to grant required advantages* The possibility is 
that the government is likely to he more sympathetic to "one 
of its own" than to a foreign executive* Ufcinately, the sense 
of belonging that JVs give the government also ensures security 
and additional benefits to the TfcC - sponsors

finally, it is necessarily to briefly comment on the 
question of ownership and general control with respect to JVs*
In general ownership and control in these enterprises seem to 
be equated with share-holding. This is,however, contrary to 
the actual situation* There are enterprises in which the 
government actually holds over 50# of the shares, as opposed to 
those in which it holds the minority shares* Whereas it appears 
logical to argue that the majority is in effect the decisive 
force as far as poll cry of a JV enterprise, and implement at ion 
thereof, is concerned, the actual facts reveal that share­
holding is just one factor amongst others and is frequently 
unimportant, especially in relation to policy decisions. These 
others include: the actual understanding of the share-holders
of both the overall and the day-to-day operations of the 
enterprise (a rare commodity); the nature of persons appointed 
to look after the interests of the share—holders (their 
number in relation to that of foreigners; their ability to handle
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the affairs of the enterprise! their dedication to, end interest 
in their work, end their relationships with their foreign 
counterparts)! and, most importantly, who exercises managerial 
and technical control within the enterprise. The last of these 
is quite crucial to actual control. It is those people who 
possess intimate knowledge of the actual operations of the 
enterprise and its future capacity and direction. In many 
respects, even formulations of policy by Boards of Directors 
take direct account of their reports end activities, not 
to mention thet in many cases they form a constituent part of 
the boards. Yet it is in this area where Kenya seriously lacks 
representation, many of these positions being occupied by the 
foreign "partners in progress" who, despite this appellation, 
quite understandably owe their first allegiance to their 
headquarters book home rather than to their "partners",

(c) I on-investment relationshipsi Here we deal strictly 
with situations in which there are agreements between Tl.Co 
owning technology end wholly-owned local firms using L 
such technology. The distinguishing factor here is that the 
ThC has no stake in the capital investment end simply sells 
technology and related know-how to the local Investor, this 
being their only relationship. It is possible to have, end, 
indeed, there are, situations where the TNG or its subsidiary 
that supplies these requirements to the local Investor is also 
locally incorporated.

In the Kenyan context, this non-investment relationship 
is quite rare as compared to the first two forms of "oo-operotion", 
probably because it is easier for TKCs or their subsidiaries 
to supervise and control the process of transfer of technology
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in those first two forms, and further because the returns are 
higher* (In the case of SFIs and JVs, returns also accrue in 
the form of profits and other incomes unrelated to licensing 
fees and royalties)* Thus, the situations where this 
relationship exists constitute only 1 %  of our saiaple fines*
Ui) Investment Areeer.en.tsi

*
Although transfer of technology through BFI by definition 

involves investment of capital by TECs in an enterprise 
established in Kenya, these are many instances where the teres 
of such investments are not embodied in a formal agreement*
This is most likely because there are no other parties in the 
structure of capital investment save the relevant THC either 
directly or through nominees* Under such circumstances, 
there may be necessity for embodying the commercial arrangements 
in any formal contract* In all the bkl ĉ sos that we dealt 
with, we were informed that there were no formal investment 
agreements, the relationship being based on general corporate 
understanding (which was ûst as binding), and on various 
inter-corporate documents* However, investment matters are also 
outlined in the application documents which the investors 
submit to the NPC*

Investment agreements define the wide-ranging conditions 
under which the investment takes place, and the relationship 
between the investors* Matters of technology as such are only 
a small part of what they deal with* Whereas the temptation 
here may be to concentrate on these to the exclusion of the 
other matters, we will not adopt this position* On the 
contrary, we will deal with all the important wide-ranging
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provisions# They, in our view, form an integral part of the 
process of technology transfer and, indeed, define the 
circumstances under which technology transactions take place#

(a) The Pro.iect: The project gets very brief mention in
the agreements, and is usually presented in terms of the overall
O - v .' * W r  e* W  9 v  \objectives of the investment• Essentially, the agreements 
simply mention the fact that the investment is intended for 
the ef*tabl3shment and equipment of a factory fcr the manufacture 
or assembling of particular products (for example vehicles) 
their distribution and marketing, and also the site of such 
a factory (Kairobi, and its industrial cctellite - towns, and 
Mombasa ere quite attractive as project sites)# Quite rerely, the 
training of local personnel say also be mentioned as one of the 
prime objectives# fcore often than not, however, this is 
dealt with as part of the specific obligation of the foreign 
sponsor rather than as one of the overall objectives of the project#

It appears then, that the description of the project in 
the agreements is merely intended to reveal no more than the 
general area in which the investment is mads# This is 
understandable for at least two reasons# First, the investment 
agreement is a legal, documentjbainly intended to define the 
overall interests and obligations of the parties rather than 
a detailed project analysis# Secondly, tho project will 
presumably have been described in detail elsewhere (specifically 
in the application and accompanying and additional documents 
and tho report which follows upon the project appraisal).
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(b) The Pro.iect Coapaa,: Invariably, the formation of
of a new company or the local registration of a foreign one is 
provided for in the investment agreements* (£ven in the case 
of DFIs,where the foreign sponsor holds virtually all the 
chares, the usual practice is to incorporate a new company - 
sometimes several — locally to carry out activities on behalf 
of such sponsors)* &uch provisions stipulate the name of the 
new company and its share-capital, and, where it is a JV, the 
proportion in which each of the parties shall subscribe to the 
shares or any future increase thereto* (vjuite often, the name 
borne by the new company is substantially similar to that of the 
foreign sponsor) *

Whereas the local content of the share-capital is paid 
in cash, the foreign content is paid either in cash, or by the 
capitalisation of accounts payable to the foreign share-holders on 
the books of the new company* Sometimes both cash and capitaliza­
tion methods are engaged* Such "accounts payable" may, initially, 
be in respect of transfers of plant, machinery and other 
equipment to the new company, or of any reimbursements duo from 
the new company to such share-holders* They may also, eventually, 
encompass any fees that may become due and payable to such 
share-holders in respect, for example, of such items as 
technical or management services*
- Provision is also usually made for the reimbursement of 

any pre-formation or formation expenditure on the new company to 
the foreign sponsors* This situation appears anomalous since 
under normal circumstances,those who promote companies do not 
usually g«t this kind of reimbursement, this expenditure being
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rer-arded uc necessary- to the ovox'ull investment whose benefits
«dll be enjoyed when the project eventually becomes profitable*
ur*th«r, t>ore are difficulties attendant to proving; the
cmuinenesa of the expenditure, nceinr* it includes erven
expenditure incurred abroad, not to mention the possibility of
collusion resulting in a fore of the now legendary "transfer'
pricing”« ouch "expenditure'1 usually means "any expenditure
oceosarily end directly' incurred or paid ••• for the benefit
or account of the new company", which includes, but is not
limited to, those payments directly node in respect of incorporation;
land survey and acquisition costs; loan negotiation and acquisition 
expenses; feasibility study ocots, end any legal fees paid in 
respect of any of the above* fhe overseas sponsors generally
.ccide who will rendex' any services in respect of any of tiiese
nutters* a factor which nay fcoo«tii_.ea x*esuit ip high expenditure
(based on forei+jn stachards), where equally good and so..©times
better sexvices could be engaged at cheaper i-ateu*

nosed on the possibility that after tl** incorporation of the
pi'ô ect coopery and the full subscription for all the shares in
the capital thereof, the company may (and usually uoo s) need
additional capital funds, the agreements provide for the
borrowing of such funds, sources of which uey he either foreign
or local* In setae cases, the amount to be so bcaa-owed (and the
nchodule for ouch borrowing) is actually' npccifieu, but is subject
to revision* finally, although the project conpuiv is in soi c
ciuioc still in formation when the ogrooejents axe signed ( and
cuiuiot, tiiorefore, be party thereto) it is ramTIj node a party
by either express inclusion, or by a subsequent or supplemental
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a* -reeoant so that it bocoi-.ee a Umoficioxy oX tLa rights, aetd 
suffer* the obligations, fiOO$&ina$& therein*

Ihe following are the substantive obligations which the 
cvernnent accepts to perXoru in its relationship with the 

—  - c: :

(1) status of invoeteent and. foreduplex ecus* «■■, •
;rrvariebly8 the t ovemca^l undertakes to £raat "approvec. miWrprisc 
ctatus” in respect o£ foreitjn iuve&truente under irljta, end also 
; cceptc that such investoonts quaiiXy Xor protection under* 
lilateral arron^nonts that c*jy exist betwoen keuyu and the 
country of origin oX the investors. In ooce coses, the provisions 
of i l H  and such bilateral arrankOEcats, "as at present in Xcree", 
are deened to be incorporated in the â reousut*

A cost rar-reachin, provision was found in at least three 
d roeoeatttsi it grantc a aonopoly status to the respective iiamB 
do that the QDvernoeat undertakes not only that the investment is 
. r'Gtacted, but also that no other enterprise* Xirr *ccuphhy or 
individual shall be permitted to ont^e in the ûnuiucuure oi 

' similar products Xor a  specified, i-mz-jmable period (ranging 

l.otween five to oicht years}• had flowing Xrou this, no eppre/:1 
ray be crentod by the aevaraosai undar hXtA or the Jxchoir-.e 
o/.wrol i-ct (d&i) or "aus future omparoble lot jnlation1'. tTfce 
provision in fact stretches to iĵ portofciori of tixse products, 
which is subject to quotas end import licenses to prevent 
"excoeeive ctochpilino”» regard being had of tl«e ability of the 
iircjs to satiŝ r local rt— art (only in tans of quantity, aot 
quality l), Shis, apart iron restricting the governwntfa head
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in accep tin g  and despero ing fu rth er in d u s tr ia l a c t i v i t y  in  the a ffe c te d  

products goes aga inst the c a p it a l is t  p r in c ip le  o f  "com p etitive  produc­

tion " which in  intended to  ensure that on ly  the most com petitive  produ­

cers s ta y  on the scene* I t  holds the p o s s ib i l i t y  w ith in  the present 

system o f  production th a t the producer may introduce in to  the market 

goods o f  B low q u a lity  because o f  lack o f  com petition  as w e ll as 

comparative standards*

Further* the government uhderfehkes to  issue promptly upon ap- l i cation 

such e n try *  work nd res idence perm its under the Irm iga ra tion  >-cl as 

nay be requ ired  fo r  such fo re ig n  employees and th e ir  dependants) employed 

by the p ro je c t  firm * In  some cases* the number o f  such employees* ' nd the 

period (renew able) o f  th e ir  stay is  a ls o  given  in  the agreement. There 

is generally no schedule fo r  th e ir  red u ction . In the on ly  case i t  

e x is t s ,  i t  does not go down to zero  fo r e ig n  employment, which would, 

indeed, be compatible w ith  a f u l l  t ra n s fe r  o f technology and re la te d  

know-how*

( 2 )  Factory s ite  and s e r v ic e s !-  hereas in  moat cases the govern- 

aent undertakes to p;rant the p ro jec t firm  land fo r  a fa c to r ; in  or 

near N a iro b i*  and in  many cases s e le c te d  by the in v e s to r  or the p ro je c t 

firm * in  some* i t  undertakes merely to  help the in v e s to r  or the p ro je c t  

firm  to  procure s ite - la n d  su itab le  f o r  the re levan t fa c to r y .  In the 

former case , the term o f  the grant and the minimal stand premium and 

annual ren t are a leo  provided in -  the agreement*

In  both cases* the government undertakes that such s i t e  sh a ll be 

adequately  provided w ith  such s e rv ic e s  ss road or r a i l  access ana o ther 

communicational lin k s , water and e l e c t r i c i t y  supply and sewage systems. 

However, exteni.ioi.s f o r  the p a rt icu la r  and exc lu s ive  use o f aucL firm  

s h a ll be made by the firm *
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.(3) Import a find exports! -  In a majority of eases, tho 

(otora moot poraita tho unrestricted importation of eonstructioa 

oatoriala, aachinory and equipment atd joaponents, aa wall «a 

spare parte, raw aatoriala not yrodaood in aufficiont quantitioa 

and quality locally and, in bob# caaoa, fuel froo of laport and 

cuatoaa duties, and any othor tax. I t ,  further, undortakea to 

proouro narastlettd oxport licences with an accompanying 

oxaaption froa export dutiea or grant of duty draw book on exporta- 

tio n  of aaaufaoturod goo da* Thoso obligations, apart froa 

denying tho goverzaumt oaaontial revenue, era alao attondod by 

tho riak of ahuoo of tho "nnrsstrictsd license" which puta tho 

diaorotioa ont ro ly  into tho handa of tho firaa. Unnecessary 

ubo of foreign eaohango in tho caao of unroatrictod in porta aay 

alao result, eapoctally when tho government is  alao under obligation 

to sake available "necessary” foreign exchange.

(b ) Foreign Exchange J- The government is under tho obligation 

to procure a ll  necessary peraissiona and eonsonta under EGA, 

and, further, to aako available necessary foreign exchange 

aa and when required for purpoces of paying for iaporta, loans, 

ind interests thereon, and oevioes rendered, and of resitting par- 

a ltte d  funds (inclading these belonging to foreign eaployees)

And whose rationing bocoaes necessary, the governaont is denied 

tho freedoa to decide on, and give preferential troataont to, 

p r io r ity  areas by being required to give equal troataont to a l l .

(3) Finances and payaontsi- The governaont undertakes 

to give permission to the project f ira  to take loan froa outside 

Kenya, and to repay ouch loans, and Interest thareon as agreed 

with the lending in stitu tio n . In at least two oases, tho actual 

aasucts that the firaa  are permitted to borrow at a tine (not within
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<*) Obligation* of the Parties -  The THCat 

In contrast to the obligation* of th# goraroaent (which nro 

wide-ranging and numerous) thoa* of tha TNCa, ara quite lim ited,6 

axeapt in cast* of integrated Investment agreements? Phay include 

an under!; :lng on tha part of TOC* that thay ara duly **tabli*h*d 

corporation*, firms or conpanioa according to th* laws of their 

hocia eountrias; that thay ara duly authourlsed to antar into th* 

re ^eVan* •pf**a*nta, and that th e ir execution and performance of 

much agreements do not violate any axiating contract * or obligations* 

Th*y ala* undartak# to aasura that th# project firm* become 

party to tha agreements and perform their obligation#, beginning 

w ith preparation of tha factory, :Jthrough to continuous and 

profitable manufacture of tha products* Finally, thay undertake to 

axaouto and maintain any further agreements which may be neeesorry 

to ensure production of tha relerant products*

Settlement of Disputes and Govern!nfi Lewi 

A ll agroamant axhort tha parties to carry out thoir obligation* 

" in  tha s p irit of mutual co-operation and good fa ith ” and to aolwo 

any disputas or controversies that nay arias "amicably"* They, 

however, recognise that this may not be possible at tiaea* In this 

erent, the dispute, in  a ll eases is  to be subeltted to arbitration. 

(Only in  on* case is  international conciliation provided for)* 

fh# procedures for choosing arbitration and for conducting tha 

arbitration take two foras depending on vhieh process is chosen* 

a is to be expected, they a l l  provide for involvement of inter­

national arbitral processes. In a l l  the cases, elthar of two 
international organisations are provided for, the f irs t  being the

In te r n a t io n a l Centro fo r  tha se ttle m en t o f investm ent Disputes

(IC S ID ), and tha second, the International Chaaber of Commerce (IC C ).
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•  particular period o f  t in e ) ,  arc stated im the agreeae*! not 

exceeding 15 « i l l i o .  OS d o lla r ,  in  ona sad not .ore than

22 m illion  US d o lla r , in the o ther.

rhe rovernrcent also recogn ise , that any payment, u d e  to 

fo re ign  lo c a to r ,  under .ueh agreement, a . taehnieal assistance, 

man agon, nt and licencing are deemed to be reimbursements o f  expenses 

ac tu a lly  incurred and .h a ll  th ere fore  be granted approval under 

exchange control regu la tion ., sh a ll not be subject to tax reduction 

and shall be deductable in  computing the loca l firm , taxable p ro fits .

(6 ) Product, sa le -p ric in gs- the pricing o f the pro due te manu­

factured by the pro ject firms is  recognised by the government am a 

prerogative o f  such firm s, but a further r ider is  added that in  

any case, the governnent sh a ll permit the sal# o f  such products at

r ic *  r. ir.cludinp; a "reasonable p r o f i t "  above to ta l ox-factory 

co* * s * P o ss ib ilit ie s  o f  the government exareiaing price—control 

ere recognised, but withough prejudice to the "reasonable p ro f it "  

c lause.

(7 ) Treatment o f  firm ss- Apart froa proaislng a l l  poaaibla 

incentives and concessions to the pro ject firms, the governnent 

fu rther undertakes to give fu l l  projeetion  fron un fa ir competition 

ay . eans of ’dunping" through such measures as duty custoaa regula­

t io n , hhd licencing quotas. In addition , the government is  to 

ensure neat favourable treatment by a l l  internal competent autho­

r i t i e s  which may concern themselves with the operationaof the 

project firm* Xn at least two caeca, withdrawal o f the foreign investor 

ib -nviaagfto wheve the government in  any way makes the profitab le 

operation o f the firm  impossible.

*8) Submission to ju r isd ic tion !-  Finally the government under­

take. to submit to th . Jurisdiction o f whichever authority 1. « « s i * -  

nnted to se tt le  any d l.pu te . aris ing  fron, or in re la tion  to, the
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<*> O b liga tions o f ths P a r t ly  -  The THCai 

In contrast to  the ob ligations o f tho government (which arc 

wide-ranging and numerous) those o f  the TNCa, arc quite U n ited ,*  

except in eases o f  integrated investment agreements? They include 

an undertaking on the part o f TOCs that they are duly established 

corporations, firms or coapanies according to the laws o f  th e ir  

..OL'.e countries; that they are duty authourised to  enter into the 

**!****& agreements, and that th e ir  execution and performance o f  

auch agreeaenta do not r le la te  any existing contracts or obligations* 

rhay else undertake to assure that the project firms become 

part*  to th»  agrsendnts and perforr their ob ligations, beginning 

w ith preparation o f  ths factory, through to continuous and 

p ro fitab ls  manufacture o f the produets. Finally, they undertake to 

execute and aaintain any further agreements which may be necessary 

to  ensure production o f the relevant products*

Settlement o f Disputes and i.*m t

A l l  agreement exhort the parties to carry out their ob ligations 

" in  ths s p ir it  o f mutual co-operation and good fa ith "  and to so lve 

any disputes or controversies that may arise "amicably"* They, 

however, recognise that this may not be possible at tines* In th is  

svsn t, the dispute, in a l l  eases is  to be submitted to a rb itra tion . 

(Only in  one case is  international concilia tion  provided fo r )*

Fha procedures fo r ehooslng arb itra tion  and fo r conducting the 

arb itra tion  take two forma depeading on which process is  chosen* 

a is  to be expected, they a l l  provide for involvenent o f in ter­

national a rb itra l processes* In a l l  the eases, e ith er o f two 

international organisations are provided fo r , ths f i r s t  being ths

international Centra fo r  the settlement o f investment Disputes

(ICSID), and the second, the International Chamber o f Commerce (ICC ).
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Vha ICSID m i  established under art te le  1 (1 ) o f tho 

C o .T ..tt»n  on th « - t t l - . o t  . f  D l » a t « «  S « tw n  s t « t . «  a t  

H «tlon »l« o f  o «h »r  196>.8 Th« Conr.ntlon, »hloh « u

f e m U t t i  by tho l s m t l v i  D irector*, and under the auspices, 

o f  the International Bank o f  Reconstruction and Developaent 

(IBRD) (generally known ns the World Bank), and submitted to 

governaonts on March 18, 1965* entered into force on October 14, 

*966. Its  aala a la  was to provide international conacres with 

international aethods o f aettleaeat o f  disputes where these 

proved appropriate. As at January 10, 1977 (the la tes figures 

aT* H * * l * ) ,  72 s ta tes  had signed the eonvotion. Of these, 6 7  

had also r a t i f ie d  i t  and attained the status o f "Contractiug 

s ta te s " . Kenya o p re if ie  a lly  signed i t  ea May 24,1966 and deposited 

i t s  iaatruaent s f  ra ' t if ic a t io n  on January 3, 1967. The donveation 

entered into force in rela tion  to Kenya on February 2, sane year.

:'he IC. ID, which is  seated at the IBRD headquators in  New Iork 

D5A, was established "to prdvidc fa c iU t io c  for eoneiU atioa  v 

’■.nd arb itration  o f  lnvestaoat disputes between Contracting States 

and nationals o f other Contrasting States in  accordance with 

tho provisions s f  th is  •onveatlon?9 o r , sore e laborately !

tĉ b« available to the parties to international lnvestaoat 
arraageaents cone laded between Govoraaents or publie 
• ( • M i l l  aad fore ign  private investors by providing then 
with an assured forua on which they nay agree fo r  the 

oettleseat o f future disputes by concilia tion  or arb itra tion , 
and to assist in  se tt lin g  disputes that have already a r is en *^

The procedures11 fo r  arb itra tion  under the aegis o f ICSID are 

la id  down in  both the Convetion12 I t s e l f  and the Rules o f Brocddure 

foy_ Arbitration Prooscdlaits. Arbitration proceedings ure conducted.
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with th* coaMBt o f  th* parti**, by th* A rb itra l Tribunal which,

• f t * r  receiving relevant tv id ia e i, g i m  aa award in accordance 

with th* deeialoa o f  th* a a jo r lty  o f  i t *  aeabere. lb * award lo  

subject, on request o f  * ith *r  o f th* parties, to interpretation 

and, wbor* ju s t i f ie d ,  revision  or ananlaont by th* oan* tribunal. 

Generally, a rb itra to r*  and con c ilia to rs  auat be "persona o f  high 

■ora l character and recognised competence in  th* fie ld s  o f  law, 

ao— eree, industry o r  finane*, who nay be re lied  upon to exercise
f i

independent judgement,

The ICC, based in  Paris, France, is  an international non-govern- 

aontal organisation fomed lsoed ia te ly  a fte r  World War 1 with the 

a la  o fire present lag  business c ir c le s  in ternationally at a l l  lore Is  

o f  a c t iv ity  through i t s  a f f i l ia t io n  with national bodies repre­

senting Conacrela l in terests . I t s  a rb itra l body, th* oourt o f 

A rb itration , was foraed in 1922 aa a systea o f organising arb itra­

tion s  to se ttle  disputes arising froa  international contract*. 

Procedure fo r  con cilia tion  and arb itra tion  is  currently governed 

by S_u.le_a_ o f Conciliation »nd Arb itration  o f International Chanbor 

and Coaaerce, 19551** which entered in to fore* on June 1, 1955.

the Arb itra l Court does sot i t s e l f  s e tt le  dispotesi i t  is  

• • r e ly  a supervisory body. On receiv ing  a party's request fo r  

• rb itra t len , rep lies  thereto, and any other aeaoraada, l t i

(1 ) supervises th* appolntaent o f  the Arb itration  Tribunal 

whose aenbers are appointed, e ith er by the parties and confiraed 

by th* Court, or whore there is  no agreeaent, by the court{

( i i )  decides the place o f  a rb itra tion , and,

( i i i )  determines th* feasant th* bo deposited by the parties 

fo r  fees and other expenditure.

The Arbitration Tribunal la  responsible fo r conducting the 

Proceedings. A fter hearing the subalssions o f the parties and
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ascertaining the facts la  re la tion  to ths Isaacs raised, the 

Tribunal gives aa award b j a v f o r l t ;  vote where there are 

aore thaa one a rb itra tor* where there is  ao m ajority, ths 

Chairman e f  ths Tribunal alone sh a ll sake an award* Ths arb i­

t ra l award shall be fin a l*

These are ths two in ternational a rb itra l processes that the 

agresasnts envisage. Ths spread between the two la  aore or less

£0%* Only one o f  the agreeaents states the place o f a rb itra tion , 

that is  London, England* Presumably, the others envisage ths 

place where the two a rb itra l prooesses are respective ly  situated, 

that is  New Tork in the case o f  ICSID, and Paris in the ease o f 

ICC* I t  is  a lso possible that they leave th is  to be deteralned 

at the tin e  o f  dispute according to the rules o f  procedure o f  

the respective processes*

In a l l  ths agreements, ths government undertakes to subait

to the ju risd ic tion  o f ths a rb itra l in stitu tion s , thus g iving

the requ isite consent in advenes* In at least three agresasnts,

ths provisions go s lig h t ly  further than aerely stating the pro­
cess o f arb itra tion  to be followed* They also state the number

o f  arbltvatdss (but net the procedure fo r  th e ir  appointment), 

and provide fo r  an undertaking by the government that i t  ahall 

not ralao the plea o f sovereign lanualty te oouater a rb itra l 

Pr*c*odinga. Additionally, thoy sp ec ifica lly  provide that tbo 

rights o f the fore ign  investor to oook arb itra tion , or take say 

stops pursuant thereto, shall not bo affooted by the faot that 

1* baa, oa a conditional or absolute basic, received partia l 

or fu l l  ooaponsatloa fren any th ird  party, ( ’’whether a private 

pereaa, a sta te , a governmental agency or an international organi­

sa tion "), in re a poo t o f any loss or injuby that is  the subject 

o f  the dispute.
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As far a* governing lav la  eongbrned, a l l  but four agracesata 

provide far tha ir formation, v a lid ity ,  construction and parforaanea 

to ba governed by tha lava o f Konya* Of tbaaa, oaa alan inoludaa 

'applicable tutor national la v ", besides Kenya lava* Tvo agreements 

are governed by tha lava o f tha USA in  general, and tha relevant 

atataa in  particu lar, and tvo by tha lava o f tha "United Xingdoa o f  

Grant Britain and Ireland"*

I t  la arguable that thaaa provialona re la te  to  a rb ltr a l pro- 

ceaaea that are a lien  to Kenya* Tha IBRD, under vheae aegia tha 

ICSID operate a, haa not bean known to  ba particu larly  ayapathetie 

to the independent development o f tha eooaoaien o f  tha ao^callad 

developing aountriaa, not to nantion that i t  ia  controlled aub- 

a tan tia lly  by tha oa p ita lia t natlona* I t  auat be reaeabered, hov- 

avar, that Kanyab' relationship with IBRD haa bean batter than that 

o f no at o f aueh eountriea, perhaps beaauae i t  ia  aora amenable to 

tha proeeaa o f  reproduation o f cap ita l by tha international bourgeoiale 

sad bourgeois in stitu tion s . The ICC, on tha other hand, vaa formed 

at a tins vhan tha foeua o f conaeree vaa tha C ap ita lis t World, and 

apao lfioa lly  to protect private intarasta of c a p ita lis t  enterpreneurs.

I t  is  alee arguable that tha processes involves s lo t  o f inoan- 

venianoa and high expenditure on the part o f Kenya, seeing that tha 

eehtrea are e ither in  Europe or USA* To involve l t a e l f  fu U y, Kenya 

h s to either hire representatives abroad, or sand them frost here* 

n<J there are witnesses and other personnel vho any need to

be fe rr ied  to tho centres. Thors are d e fin ite ly  probleaa o f dolay 

in eoaaunieatlon and enpeasee involved, quite apart froa  the foreign 

nature o f tho lav  sad processes, end the psychological disadvantage 

that say be assoelated vlth  the atmosphere.

/Ik5



- 1U5 -

A ll these a rt arguable. *here la  Indeed, no reason at a l l  

why Kenya should undart aka to submit to tha ju risd ic tion  o f tha 

respective tribunal* * precisely  bacauea tha Investor* hava accepted 

that tha Kenyan socio-econoaic ataoaphere la  eonduelve to Invest- 

aaat and accuaulation, and ahould, therefore, accept to b* go re mad 

not only by tha Kenyan lava, but alao by tha ju d ic ia l nnd quaai- 

Judicial procaaaaa o f  tha country. A fter a l l , they praaah fu l l  

eonfldanaa la  Kenya*

However, tha arjoOBaata though la rge ly  va lid , are, aa at bow, 
unnaoaasary. They ara anaaoaaaary praaiaaly bacauaa the prorlaiona 

under diaeuaaion are preaently aora or laaa daaaant. Tha preeant 

^  o°ld to fo re ign  private lavaataant and la  consequently* 

engaged in a oontlnuouu ex hortation o f  private fo re ign  lnvaatora 

to coaa and invest in  Konya* Tha protection o f  fo re ign  private 

lnvaatora la ayatoolei i t  stavs froa tha b e lie f o f  tha ru ling elaaaee 

that development lio n  la  foreign private lnveetaent ( fo r  froa  th la 

eoaeo our capita l and technology!)* Therefore, the deaanda o f  aueh 

lnvaatora ahould be proaptly a e t. I t  is , under thaae conditiona, 

unthinkable that any "disputes" can ariae that require even in ter­

national concilia tion , le t  alone arb itra tion . Not because the foreign  

lnvaatora in Kenya p re fer aaieable eettleaent o f dlaputea. On the 

contrary, i t  la  becaaee the goveraaent goee out o f i t a  way to aoeeao- 

date foreign lnvaatora and to avoid disputes. Where they ariae i t  

* t r iT **  to that these are resolved in a way that aatfcfies the

foreign investors Cleat i t  scare away the investors, the geese that

U y  the golden e g g a l). Indeed, the principal econoairt was at pains 
to point out that the relationship between the goveraaent and the

general body o f  fore ign  lnvaatora la , on the whole, quite good* He

could act reaeaber any case where i t  was necessary to  resort to any
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"unnecessary" wrangling.

Thm foreign investors in tha private sector confirsed th is 

v e rd ic t, the general opinion being that the goveraaent understood 

well the "importance" o f those investors to the eeoaoay 

and treated thee accordingly, answering to their needs "appropriately

l*heee provisions nay, therefore, look objectionable, but th is  

is  ’m itigated” by the fact that th e ir  rate o f  application has so 

fa r  been taro. They nay become important i f  and when the attitude 

towards TMCs changes fxoa what i t  i s  sow. dad, perhaps, i t  is  

th is  eventuality that they are iatedded to eater fo r .

( i i i )  Technical ^nd H.w. f;, „ n t  l e t  v ie  as and 

Llconclna Agreements:

Our treatneat o f  a l l  these agreeseats together hns been prompted 

by at least two fa c to rs , f i r s t ,  they are a l l  in tiaa te ly  connected:

^^ey » H  re la te  d irec tly  to the 

process o f transfer o f  technology. Secondly, the use o f the 

appellations ("techn ica l services” e tc . agreements) in practice 

appears unspstesatic. I t  is  very o ften  that these appellations

fact, riO indication at a l l  o f  the nature and estent o f the 

s « c i f i c  subjectH satter i sere often  than not, an agreement referred  

by on# name say bo dealing with n i l  aspects o f technology transfer, 

-re or spec ific  agrsoaonts sees to be quite rare, at least in  our 

sasples. This say be as a resu lt o f  the desire e f  the parties 

to cover as such ground as possible, and to include in  the particular 

agrecsents any natters that mould reasonably be connected with those 

d ire c t ly  in consideration.

A sere fundamental explanation seers, however, to be in the 

nature o f the transfer process i t s e l f *  the fact that. In alaoet n i l
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coses (indeed, including non-investment arrangements), there is  

a high element o f  packaging* The tendency is  that one foreign 

supplier (e ith er d ire c t ly  or through subsidiaries / a ff i l ia te s  or 

other concerns in which such suppliers h s an in te re s t ),  supplies 

■ost, and in naay cases, a l l ,  o f  the technological cosponents 

necessary fo r  a particu lar Industria l cosplex, or otherwlsa deter- 

sines such source* The a ffe c t o f  th is la to create a situation 

where the d is tin ction  between the d ifferen t cosponents o f technology 

being supplied, and the conditions under which each is  so supplied, 

becosea blurred* The ovcrra ll tendency in thla case is  to treat 

a l l  these cosponents in one fo rae l agreement. Although there were 

two cases whers each o f the isportant cosponents o f  technology wee 

the subject o f a d iffe ren t fo rael agreement, they were, nevertheless 

a l l  supplied by one foreign f i r s ,  e ither d irec tly  or through e 

declared ’’wholly-owned subsidiary con;any” * And seen in these 

cases reference to the other relevant agreements, snd sonatinas, 

inclusion o f soae provisions in severa l o f thea, ap eared inevitab le 

from the point o f view o f the parties*

The approach in  analysing the - e agreement.-.' then, w ill  be to 

id e n t ify  the sp ec ific  areas relevant to each particular type o f 

agressent snd the <rovlaiona relating thereto, and then to highlight 

sore d is tin c tly , the extent to which the fo rsa lly  lim it or re s tr ic t  

the e ffe c t iv e  ecces to, and d iffu sion  and use o f,  technology*

Samples o f agreaenta in respect o f  each are appended hereto for 

j urposes o f reference ( sp en< icen 0 to M inclusive)*

(e ) .'echnlcal e rv lces ; 'la s iea lly , provisions on techniosl 

services deal with three main arena in relation to technology, 

namely, the disclosure, communication or furnishing o f technical 

data{ the supply o f  equipment and other inputs) snd the o ffe r  o f  

tra in ing fa c i l i t i e s  fo r perssonel o f  the recipient firm. A foutth

•res is  the over a l l  consideration given by the retiioient (that is ,
i Y\ 
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coats)*

(1) The furnishing o f tschnical data:- fha foreign 

counterpart agreen to furnish the loca l recip ien t with technical 

infornation or data* or trade secrets (including inventions* 

whether putsratable or otherw ise)* and to give fu l l  advice sad 

assistance in a l l  natters within it s  conpetence re la tin g  thereto* 

he infornation to be so furnished relates to such varied itees  as 

the building, design and layout plans fo r a suitable industria l 

fa c i l i t y ;  sachinery and equipsent planning, assembly* operation, 

inspection and service* and processes or foraulae for the 

production o f the relevant products* In a sn a il nusbsr o f easss 

t ic relevant items are nentioned* However the prevalent eltustion 

is  sisply the provision o f a blanket sUtesent that the foreign 

counterpart w ill  "disclose any and a l l  technology and know-how 

re la tin g  to the manufacture and se llin g  o f the products" or

furnish infornation or trade secrets " is  su ffic ien t d e ta il to
production

enable the cosmercial/of products o f a quality coaparebl# to that 

c * menufactured and sold by &t) and its  subsidiariss" or

"which (ths fore ign  counterpart^) sxpsrisnes indicates to be 

important in ths (lo ca l firmfc) manufacture, use or sa ls" o f ths 

relevant products*

this pledge to furnish information usually re la tes only to 

. ec i . i c  roducts* which in  a l l  cases are mentioned and are 

referred  to e ither as licenced products" or simply as" the products ; 

Hat ths agrssasnts also allow fo r  ths addition to , or laprovs- 

ments of, these products, in  which case infornation relating thereto 

®h* U  be furnished, usually at ths request in written o f ths lo ca l 

firm , also included is  ths p oss ib ility  o f  furnishing in forsstion  

re la tin g  to future inventions, or new process or sachinery for 

mamsfacturging e ith er sane or new products, but with no ob ligation  

on ths foreign conterpart to supply the same on request.
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In all cases any information furniahad la ao dona on 
a confidential baaia and must ba uaad only for the particular 
purposes it la furnished, and in the specific manner provided 
by the understanding* The recipient la obliged not to transmit 
or to disclose or make available the information to any third 
party other than its employees ( nd only to thosewhose duties 
require r.uch knowledge, and to the extent reasonably necessary 
for the performance of such duties) under any circuastancea, 
or except with "prior consent" of the supplier* The latter 
has no obligation to give such consent* (In some eases, the 
recipient is also required to get a con®itsent froa such employees 
that they will not transmit the lnforaation disclosed to them 
either during their employment or after the termination thereof)* 
fhis obligation to keep lnforaation confidential subsists 
during the term of the agreement and continues after its expiration, 
either indefinitely, or before the expiration of a specified 
period (varying between five and ten years), or until such informa­
tion shall hive cose into the public domain (meaning that it 
generally becc er. available to the other manufacture rs of si' il r 
products)* I'he recipient is further obliged not to use the 
lnforaation for tha manufacture, use or sale of any products 
other than the speoific products, and then, only in the place and 
within tha territory designated by the agreement*

• lr.ally, although in aome cases the supplier represents that
the ^formation supplied la that which la available to, and used
by, it r.d its subsidiaries, it sskes no representation or warranty,
and accepts no responsibility, with rsapect to the information 
or i t s  application or use. *he sane applies to personnel sade
available for the purpose of transmitting the information or
living advice or demonstrations in connection therewith* home 7 0 %

• 1*9 -
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of the agreements go further than this by specifically providing 
(but without , rejudice to tbo generality of the blanket provision), 
that the supplier shall not be liable for dnnage resulting froe 
the uae of the infoaation, assistance or advice* and that no warran­
ty la given thereby aa to the final product in teraa of quantity 
or quality* The recipient shall* therefore* indemnify and hold 
hareless the supplier from any direet or consequential liability*

(2) 'he supply of equipaent, aachinery and other inputs>- 
All agreements provide that the foreign counterpart shall either 
supply* or assist in the procurement of* instal end put Into coeni- 
seion* all eachinery and other equipnent necessary for the establi­
shment and operation of a facility for tha manufacture of the rele­
vant products* and slao offer advice on,-n > asriat i , ■ intenance 
and improvement* hat this entails in practice la that the foreign 
counterpart ia responsible for the design and layout of the factory 
buildinga as well aa of the plant and equipaeit and their installa­
tion! in other words* the whole process of putting up a functional 
manufacturing facility*

With apecific reference to aachinery and other equipaent supplied,
certain obligations are placed upon the recipient* The firat of
these ia that the latter ahall not purchase or precura aachinery
and other equipaent except within the teruo and spirit of the
ngreeaent* This,in effect, eeane that the recipient has to procure
the ease either from* or with the assistance or advise of, the
foreign counterpart* Further, a blanket provision requires the
recipient to use the aachinery and such other equipaent in the
®P*®lfic aenner*and for the specific purposes* provided by the
agreement er"as understood by the parties". In a nussber of caaes 
this ia the foraal extent of the j roviaion, but its meaning ia
understood to encoepaaa a whole range of obligations coaparabla
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la affect to those specifically provided in agreements 
which formally go beyond this blanket provision* They in­
clude tae obligation: (i) not to êll or re-sell machinery 
and such other equipment to others within a defined territory 
(usually Kenya, Uganda and Tanzania, and, rarely, Kenya only), 
or in any other way dispose of them without the prior written 
con: ent of the foreign counterparts (ii) not to use or engage 
the machinery And equipment in the aanufacture and eale of 
products other than the specified or licenced products}
(ill) not to use or engage the machinery and equipment in the 
manufacture, sale and use of licenced or other products outside 
the defined territory; >nd, (iv) not to imitate the supplied 
machinery and equipment, and, further, not to buy. from any 
source whatsoever, any machinery and equipment which Ik the 
imitation of those sue;lied* without the express permission 
of such foreign counterpart*

In all cases, the type of machinery and equipment, and tha 
expenditure involved in purchasing or proeur_ing it is not 
stated in the agreements* cne would*therefore, assume that 
questions of costs »ad other expenditure are left to later 
negotiations* However, in practice, the suppliers usually 
detercine these and aerely inform the local counterpart* Over­
pricing cannot in this case be avoided, especially when put 
against the background of certain prevailing conditions* On 
the one hand*there ere situations where the recipient is, in 
effect, s representative of the supplier, in which case any 

i seen as one of ths mean.-, of repatriating funds.
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caaoot b« contested or rtTiiltd. On th* other, there ia,ada itedly, 
lack of information and comparative data on th# part of soa# of th# 
recipients ao thatk over-pricing in not even known. And finally, 
ther# ar# y#t those aituationa where ther# ia actual collusion be- 
■ ween th# supplier^nd loc 1 p#raonaliti#a ao that such ov#r—pricing 
la in fact gl*a»ed over.

/h#r# ar# two agreements in which aone loose Banner of pricing 
and paying for the aachinery and equipment ia provided for. Both afree- 
aeata provide that th#a# will b# supplied at the au. : lirr's "regular 
61,188 prices," or "in th# cas# of Machinery usually manufactured 
by th# (supplier#) for its own use or for the use of ita subsidiaries, 
tG ior which ther# ia no such regular salts price, at th# total coat 
thereof to the (sup li#r) plus" 10* in on# cas#. and 1 5S in th# other. 
?he recipients ar# required to pay for packaging, insurance and freight 
fro# the factory, payment for the machinery being aade in full in 
W o n  in one case, and Row York in th# other, (Phe auppliera also 
have the diacration to roquira tha recipients to opon and aaintain 
irrevocable letters of credit in foreign currencies with banka in 
the formers' hose countries),

co ta of the aachinery and other equipment are paid either 
in cash, or, in oaeee where there is also investment by the foreign 
counterpart, by the alloteent of the appropriate number of sheree in 
he recipient firm following the capitalisation of such costs.

innlly, tha foreign counterpart also agraee to supply, or 
Msikt, or act as an agent of the recipient firm in the procurement of,

* t8rU1*« the relevant raw materials and tha attendant
•xpenditure .re not .pacified in any of th. agree-ente. However, th.

two agreeaent. referred to ebov. further provide th.t where th. 
f»r.ien counterpart in nettn, . .  .  bujln* .g.„t. t ,  i .  . atm#(1 t0

‘••p «n iretain .nj 1 1 - u U ,  connlnoionn, robot.. or other onolnnoat.
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or deductions paid or allowed to it by tho suppliers, and also to 
charge tho recipient a coaaiaaloa (raging between 1# and y H ^ do pending 
os tho typo of goo do procured) on tho total purchase price of tho 
raw natoriola supplied or produced,

(3) *he offer of training fasilltiesI- Only about 5 7 % of tho 
agreements specifically provided for tho offer of training facilities 
bj tho foreign counterpart, Under those agrooaonto, tho supplier agrees 
to allow aeoeso of a selected nanber of the racipientVi eeployeee or 
ropresnntatlvas to its own or ite subsidiaries' factories, plants 
aid naehlae shop* for ; urposee of inspecting their operation* Further, 
tho supplier agrees to zuraiah technical training to auch peraons and 
asaM than in the study of tho products which ara tho subject of the 
agreeaoats* The tine, place amd duration o f euah inspection end training 
is, in heI f  tha eases, to be mutually deteralrad, and in the others, 
to be determined unilaterally by the supplier. V'hich party decides 
the particular eaployees or represnntatlvee who are to engage in tho 
progroanee, end their nnnher, is not provided in coat eases. In the 
three share it is, thi* is to be done by the recipient but with the 
approval of the supplier. However, the reeiplent la wholly responsible 
for all the expense* incurred, including salaries, aalntalnance and 
travailing expanses o f such persona,

(*0  Consideration for teebnical services i -  Techn ica l ssrvicss 
art, o f course, net offered gratis,- They ara bought, Aa ouch, all tha 
ogreenenta provide for some payaent fo r services rsndsred (or purported 
to be rendered/. However, the payaenta considered here do not include 
the prices o f machinery nod aqulpaent and raw aatsrlals as such, which 

has been observed, ere usually determined, ee end whan the need arises, 
hy the supplier andooaauaicated to the rec ip ien t. Neither do they 
**elude expenses connected with the o f fe r  of training facilities which are
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not provided for in the agreements. But they include pay- 

centa for services, related to machinery end equipment in the 

fore of design, plant lay-out, equineent specification, installation,

etc*
Ihe payments to be cade by the recipient for technical 

services rendered vary from, one e_reefrert to the next* How­

ever, 50? of the agreements provide for payments, alternatively, 

of either a fixed amount or sn amount calculated on the basis 

of perforaance of the recipient firm, but with the rider "which­

ever is the Greater"* A few sample provisions will here suffice.

^ample A: a*In peycent of all design ••• and pilot run-up 

supervision, a total fee of 2hs* l,97P,0C0/« net of 

withholding tax will be paid ... and payment shall 

be 20^ on signing this agreement and thereafter 40?

• •• on 31ot December, 1975 and 20' ••• on 30th June,

197̂ * and 10 ... 0; 31et Jccerber, 1976 or.a 2' ... on 

30th June, 1977* subject to increase should the actual 

coats exceed the above, but no reinbursement should 

they be less.

b. C o m m e n d o n  the 1st October, 1977 tne company 

shall pay annuel (technical service) fee of £ 30,000, 

or if groat or Ci ••• of thi. coir.puny* s gross adjusted 

profit in each fin ucial year of the company.••• In 

odcition, the company shall reimburse the technical 

Adirisor monthly for all£ostn, charges end expenses 

incuned by the technical Advisor with t ::

the consent of the Board in performance of the tech­

nical Advisor’s duties hereunder and not disbursed

I
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directly out of the Coc.j ar-y'o funds".

Jample h i "In consideration of u>e undertakings

by the consultant herein contained, the Ranufacturer 

absll (in addition to any royalties aoar.lesions and 

other payments hereinabove provided) jay to the consul­

tant in respect oi’ each period o 1 twelve menti s 

ending on the thirty—first day of Kerch during the 

continuance oX this agreement a fee which snail 
be the greater oXt

(e) Twenty five thousand pounds (£25*000), or

(b) i sum cor.pu^ted by raferei.ee t< the aggregate 

not sales price. oX ell (producta) sold by the 

manufacturer during that twelve not.the period as 
fellowet

(ij ••• lib Oh the firet ••• £ 1 , 000,000 of sales;
(h, • •• 1 on the next ... £ 1 , 000,000 of sales;
(iii)*. i, on the next ... £ 3,000,000 of sales;
Civj ... on all sales in excos*. of n5,000,000...•

On the iirst day of January, April, July and October in

each jeer the i anuf acturer snail remit to the Consultant

the sue oi ... £ 3,250, the first of such payments to be

cede or. the First day of April One thousand nine hundred

and sixty seven", (t ote: agreement doted 24/7/1967) .
oample . : "L. shall paj C. on all (producta) cads and sold 

under this screened t e royalty of ... 2^ to ... 5f 

o i  the invoice price depending on La* perXorranoe ...and.. 

2 r  of the invoice price oX all other products monuXactureu 

pursuant to thie agreement which amounts shell be paid 

in four quarterly payaenta ending with the nonths of 

orch, June, September und. l ee ember of each year ...
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to bo paid la tho ■oath immediately following tho 
quarterly onding periods naecd abowe •••• l* shall 
upon execution of this agrooneat pay US! 5*000 
C, an ainlaun royalties for tho first yoar of operatims 
••• prowldad ••• that no refund or credit shall bo Bade 
if total royalties from tho first yearb operation do not 
squad, tho ausount of tho minimus rayaltioa paid 
Zn tho owont that tho earned royalty for tho first yoar 
as conputod hereunder shall exceed the mininun royalty of 
t 5000*00 L* shall pay to C tho difference between tho 
aininua and the full yearb royalties as compute*”*

Soso 33* of the agreements, on the other hand* provide for 
psyssuts calculated only on the basis of the recipient firm'd per­
formance* vhile the payment in all the eases in to be charged at 
bdtween 2% an 5* per annua of the "net at lee value" of ell the pro­
ducts manufactured and sold by the recipient firm, one-half of theao 
agreements provide for quarterly, and the other for monthly, paymonta.

Certain points relating to theso provisions require closer 
scruiihy . First, the beeie upon whieh theso payments ere deter­
mined is mowhero formally ecplalned* Worse still, no explanation 
was forthcoming from either government offici»3sor executives of 
parmstatals as to how in their view these retea of payments were 
arrived »t. The very faet of thoao rates being in the formal agree­
ments suggests that they were discussed and agreed upon* However* 
it transpired that the technology suppliers stimulated fheir 
figures and offered then for negotiation* But owing to lack of 
comparative or verifying inforaation, the negotiators were generally 
hard put to effectively challenge or deny the propriety of such 
figures* One official poiddtd out thati-

" To * large extent we are hardienpped by lack of aetual

i m
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imferaation on which to b u t  our negotiation*,

I aaan as far aa prices art concerned. If you gat a 

load of figures telling you bow those geatleaen 

•drived at their price and they are the once supplying 

you with the background lnforaantion, who are you to cay 

ao if you can't counter suoh information with your own 

facta and figures? Under circumstances, I oaa only 

us# ay sense of proportion to decide whether it is too 

such or not".

•■hatewer else "sense of proportion" may be, it is doubtful whether 

it in a "fact" which can bo used to counter "facts and figures" 

•applied by the "gentlemen". One of the local private pruchase 

of technology, however, laid the blame no re or less on lack of 

governseatal support and machinery. Describing hisaelf as tee sf 

the frustrated eater pressure" he daelared tbati

" He try hard.Whenever we want to negotiate we try to 

get as aany facts as we ean. We also try to consider 

the basis of those calculations. But we have two problems. 

It appears like these people are always confident of getting 

*keir "ay that S a i l  people like us do not scare them.

seem to have everybody on their elds, anyway. If 

you ask too many questions you any end up getting nothing 

because slot of things are secret ... Also, I have heard 

in other countries they have centres for such accurate 

inforaation and also the officials help you to get the 

best bmgaia. *ut why we dont't have this here I do *  know". 

In hie observation^ sup. li.rs of technology seesed to have a lot of 

support from, and influence with, government officials which they
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used as a weapon la their negotiations with local purchaeersof 

technology. Crar and above that, thara vaa need for offialal 

inforaation-anpply eaatraa (which could ba aaad by such purchasers), 

•ad alao far aora affective governmental support in thair relatiicm- 

•hips with TMCa.

TPCa* representatives war* abit aora "knowledgeable" on this 

quaatioa of tha basis for tha caloulrtions. Thair Tiew was that 

ths snloulations wars baaed on tha eoat of aetaal la puts ia tha 

taehaological process and on the expenditure directly incurred 

la the preceaa hy peraona individually Involved ia transferring 

such knowledge. Further than this nyatique of " actual inputs" 

aad "expenditure direettly incurred" none of the interviewees dared 

to vent are, area when pressed far a breakdown of eoaponeats. There 

was apparastly, s general consensus amongst then that beyond this 

lay sacred frouad of eoafidoatial natter. One la therefore left 

with the possibility that there figures, althsr as fixed Mounts 

or as percentage rates, say not represent tha actual value (where 

such can ba put to it) of tha teehaleal services gendered or 

purported to be rendered under suoh agreements.

Sasendly, in all tha eases where the payuent ia based on 

the Perfoaance of the recipient, tha percentage ia calculated on 

'V>‘“ ne* "alee value” af all products manufactured and sold, or, 
ia only one ease, the "gross adjusted profit" aada by such firs within 

n speciflad period. The net (or total) sales value, ia generally 

taken to be the total of actual invoice prices for all the products 

manufactured aad sold by ths rsoipient firu ( and in one agreement' 

its subsidiaries) to all customers within a particular period, Is m ,
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to the extent stated cs the invoice, any cash, trade or other die* 

counts} sales, use and other excise taxes, and claiss accrued m i / o r  

paid for defective goods* One agreement aloe includes "transport 

charges" as a deductible expenditure where paid by the recipient*

As will he noticed fro:: this definition, the aaounts payable to 

the suppliers of technical services are the first ms jo* espenditure 

to he sad* by the recipient flra, oven before the operational costa 

ere deducted* Indeed, In two agreements, it la expressly stated- 

perhaps Just fer good aeasure - that such nst sales value shell 

not be reduced by the emovst of the technical services fcsl Thus, 

irrespective of whether a recipient firr eventually sskes trading 

losses or not the supplier of technical services gats paid notwith­

standing that, perhaps, the loss nay have been contributed to by 

these very servicer* The "grots adjusted profit", which ie used 

*• o basis of calculation in only one agreenent, ir slightly 

different in that It ie defined to exclude operating expenditure, 

depreciation and amortisation*

thirdly, payeent* ere in all eeser to he cede in foreign funds; 

in 75* of the cases, at the local rate of exchange prevailing at 

the tisc of payment, and, in the others, at a fixed gate of exehanga 

•***••* upon at the tlse of the eersenent, irrespective of any future 

fluctuations* Payments are In all sases to be Bade not in 

Kenya, but in the oayo«*s hone country or as directed by such payee* 

This, ef course.noana thnt all expenses relating to the transfer 

of these funds (for exaaple conversion eoanlsslons and transfer 

charges) are shouldered by the recipient firs and not the supplier* 

indeed, it is exprsssly stated in some of the agreements that such 

expanses are not deductible fron the amount payable to the supplier 

firm, end in two agreements, that any tsxss or ohsrgss deductible



aaount m a t  ba and* goad by ths recipient fire so that 

unt actually received in tha and la equal to tha m o u n t  

would luao boon rocairad had tharo baan no such taxes ox charges! 

fieally in all cases, tha raalploat firs la required to ka% 

accurate and proper records and accounts on nil Its operations, and 

to pro ride the supplying firs with accurate stateaants and reports 

in reasonable detail* The forcer aunt also allow representatirea or 

agents of the letter access to these reeords and accounts for pur­

poses of inspecting ond verifying then.

The lost 17* of the agreesenta which have not been considered 

ao for have a rather unique provision la relation to eonaldaratioa*

The proviolona thereon state that the supplier fire shall charge 

the reeipient firs, and tha latter shall reiaburs* the forner, for 

the costs and expenses incurred by such supplier in furnishing 

the technical data and assistance* But it is expressly stated that 

payments osds under these agreesenta "are reiahuroeaents of 

expenses actually incurred" so that they ahall be granted approval 

under Kenya exchange control regulations for resit tonne In the 

appropriate foreign currency; ahall not be subject to prior deduction 

of withholding or other taxes uadsr Kenya incooe tax legislation, 

and shall b# deductible aa as expense in computing the local firm* 

tuabls profits under Kenya income tax laws* the general effect of 

these previsions is that the payaente ere not to be regarded as 

income, and, therefore, escape tax deductions and relevant exnhnnge 

control regulations.

Management ■ ervieoa: r'ro visions on aanagesent services

relate primarily to the supply, or eagagesent, of aanogeaent personnel 

by or through the foreign counterpart. Basically, the foreign party 

*«**••• t0 Provide expert eervisee through its eaployeee in various
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field* of ullage sent • Such employees are either attached to the 

local fir* indefinitely (hence the asual tern "resident" unagera

/advisore/coRsultants etc), or engaged for specific United periods 

and* usually, for specific assignments (aoutiaea referred to aa 

,'apecirlr ceneultents/ndvisorr, or just a a consul tents/advisors etc*). 

Invariably, the “readdentH personnel occupy crucial decision-making 

and polisy-forawlatlag positions, controlling tooth policy eat tare 

and the day-to-day operations of the local firs (hut within the frame- 

work provided by the hsadqusAera back hone)* ‘fhe positions noatly 

occupied include the following (or their equivalents)} managing 

director, general nanager, financial director, factory manager, 

technical director, Marketing Manager, personnel manager, supply 

K-nagsr and public relatione Manager* rho "special" consultante 

arc on toe other band, "visiting experts" whs ara engaged for a 

United period in specific pro grasses at the end of which they either 

return to base or are gives other assignments here or elsewhere*

Zn all eases the locul fir* is responsible for the expanse 

invalved and for obtaining all necessary governmental authorisations, 

consents or permits, the local fira pays, or underbakes to relMbursa 

the forelKi>4>iirty, for such expenees as: travelling expenses for such 

personnel and their fanllleo (to Kenya, for hose leaves, business 

trips, visits ate); living expenses and allowances for such personnel 

and fnmilleo (settling expense, housing or equivalent, schooling for 

dependants); base salaries, bonuses or ether allowances, and retirement 

insurance of other fringe benefit; tax protection and aeubershlp 

and dues in business-oriented organisations* Any payments made la 

relation to the personnel are based cn standards of their hone countries, 

are rends In foreign currency (and/or Kenya currency in only two cases)
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is a aiseable mi-bar of oases, aro determined and paid direc­

tly* not by tha local firs, bat by tha foreign party* This, 

of eo«rat, aaana that aueh personae! receive aora la raal taraa 

ia tha fora of salaries aad other allowances and benefits* than 

tfaay would in thfpr own countries* U f a  being generally lass expen< 

siwa locally. It also opens avenues for possible indirect expro­

priation and transfer of funds abroad through over— pricing of the 

services and over-expenditure by the personnel.

fhe personnel are not deemed to be agents or repmeeentatives 

of tho foreign party, rhe latter oxtenda no warranty in relation 

to the aervieee supplied by, and does not take any reaponeibility 

for the motions eft sueh personnel. Any direct or consequential 

losses arising fros the relationship must be shouldered by tha 

local firs, and, where the foreign party pays thsrefor^ the 

former oust indemnify the latter,

Apert fros the expenses mentioned above soue 45* of the agree- 

aeats also provide for e direst management services fse raging fros 

1% to ev» of the net sales value of all the products manufactured 

end sold, while another include such fees ee poet of tho 

consideration for technical aervioea.

(c) Ucea£*£i Licences, the limited formal rights granted 

to the purchasers of technology to use th« property that belenra to 

the sellers, ncconpany every technology purchase transaction 

constituted in the sample*, they relate to information on the 

processes or formulae for tho manufacture ef the specified products,

•nd to the produets theseelveei to tho tredosarke, and, finally, to 

tredecasas, although in saay oases (and, infact in all oaaes in the

...plea whar. they are lis.noed), traden«e. of the grantor-enterprise, 

are alee their trademarks.
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(1 ) Process and product l i c e n c e d -  Under th ese  l ic e n c e s ' th s  

vendor grants the purchaser f i r s t '  th e  r ig h t to use inform ation 

r e la t in g  to th e aanufe&uro end use o f  the r e le v ant products, 

and aecon d l*. tin r ig h t  to  m anufacture. use end s e l l  the aaid product#.

A small amount o f in form ation  and number o f  products are not the 

s u b je c t  c f  patent g ra n ts  or pending a p p lica tio n s*  In such oases* 

th e  required  p ro te c tio n  l i e s  in  th e secrecy  o f  th e inform ation 

or i t e  com plexity.

Those grants o f  r ig h ts  a r e ,  however, s u b je c t  to  various condi­

t io n s *  Ths r ig h t  to  use the in form ation  end to manufacture the 

re le v a n t  products i s  non -exclu sive in  50*  o f  ths c a s e s ,  asd ex c lu s iv e  

in  th e  other 50* ( th e  former meaning th a t th e g r a lto r  ha* a r ig h t  

to g ra n t fu rth er l i c e n c e s ,  and the l a t t e r  meaning th a t  he has n o t)*  

Kowevsrv in  a l l  c a s e s , the e x c lu s iv e n e ss  or o th erw iss o f  th s  grant 

i s  o n ly  in  r s la t io n  to  a deflnsd t s r r i t o r y ,  th a t I s ,  the t e r r i t o r y  

which the g ran tee  i s  a u th rise d  to use the in form ation  to  

n sn u factv re  the lic e n c e d  products. About 33% o f th e  "e x c lu siv e "  

e a s e s  r e la te  to  the t e r r i t o r i e s  o f Kenya* Uganda and Tasmania, and 

the o th e r  67% to  the t e r r i t o r y  o f  Kenya o n ly . A ll the "n o n -exclu siv e" 

e a s e s  r e la t e  to  the t e r r i t o r y  o f  Kenya on ly .

Howeverv ia  the ca se  o f th e r ig h t  to  use end B e l l i  the products* 

the r a t i o  in creases in  favour o f  th e "n o n -ex clu siv e" to  67% te  33%.

And h e re , th s  r ig h t in  a l l  ca se s  r e la t e s  to  the t e r r i t o r i e s  o f  

Kenya, Uganda and T an saa ia , althogh 17% sake t h is  r ig h t  only tempo­

ra ry  in  r s la t io n  to Uganda and Tanzania (th a t i s ,  s u b je c t  to  term ina­

t io n  by the grantor a t  w i l l ) .  A fu r th e r  17% ( a l l  "non-exclusive" 

c a s e s )  a ls o  include Zambia as one o f  the t e r r i t o r ie s *



the | r u t H  has the right to use the licenced inforaa-
t h e  l i c e n c e d  p r o d u c t s  i n

tioa end to Banufaeture, use and sell/ the defined torrltorj or 

torritorioa only. All this amounta to on# sinple facts tho 

g r u U r a  have the power to, and do, dellheate territories for 

parpoaea of aaaufaeture, «ad also to, aBd do, curve, restrict and 

control the aark«wta of the grants#*. This allows then to easily 

roloto eaoh area of nanafacture of, and each sarkst for, their 

products to the others which they nay already hav# established, or 

i* future eetahlish. I he grants# firs thus cannot indepeadotly 

develop further its naBufacturing area or narkot, even if it had 

the financial and nanpower capacity to do ao.

Secondly, the rights granted here are non-tranaferable either 

ae a whole (in the fore of eoaplete assignment), or in part (in the 

f o r m  of sub-lieeAcea) without tho express written consent of the 

grantor accept in 17% of the eases. In theae exceptional ones, 

however, the grantees have s right to graAt suoh sub-licence* only 

to their subsidiaries in which.in any case, the grantor ulll also 

hav# an interest, sine# they sre all cases of investment by the 

grantor ns well.

thirdly, the information licenced nust, in all eases, be used 

f®* the sasufttOture, use and sale of the specific licenced 

products. Thus, the grantee is not free to uso it for the manufacture, 

uss end sals of any other product. This scans that tho grantee 

cannot uss the iaforastioa to develop products other than those 

•P**4*1**11* licenced by the grantor, a fact which contradicts 

tho oft-repeated claia that TwCa^ nelp not only to transfer, hut also 

to lurther develop,technology. The provision is largely uaiapertant 

ottoot% is eases where the grantor has eoutrol over the grantee

•iass say development would bo for the benefit of the foraer. It la
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/ l f » 5



doubtful whether the grantor would in this caae Insit on its 

observance in praties. And in the course ox the use of the 

Information, improves upon the existing data or products, or 

discovers further information, or invents further products, 

aginnt-back provision requisss such grantee to avail the 

information relating thereto, or to great e racier oval licence 

thereon to the grantor on a first-priority basis* In practioe, 
this prevision Is superfluous where there is else inveetae: , 

since the WiCa have effective control of the Oj orations of 

tne local firm anysrey*

Fourthly, tha production of tha relevant products must 

be in strict scsordanoe with ths materials, standards and 

specifications of ths grantor*

Xhs grantee la expressly obliged to submit apscificationa 

for, arid samples of, products for varificatic: and testing 

by tha grantor in soma 50; of ths cases* It is also provided 

that tha grantor may commission its enginatss, or other 

technicians, to Inspect the process of manufacture and the 

products, and ensure that ths provision is complied with.

In effect, quality control is in ths complete hands of the 

grantor es that ths hue and cry ebc t the inferior quality 

of "local” products amongst ths members cf the terpen purchas­

ing public le clearly misplaced* Yat at the sane time, tne 

grantor elves no warranty es to tha result that would accrue 
from the use of the infortretlen licenced*

lifthly, the grantee undertakes not to contest the title 

.he grantor to the inforretion, inventions etc, (whether 
«ter. ted or ui.; atei.ted) • .i.e grantor, at the ter.: tire, tiv* u

• 155 -

/165



- lcr -

no ex^reia warranty «a to tne eventual validity or priority 

of such title, anu the ri^ht to grant t licence®, except 

ifc 17r- of tne ca eu. Asdwhsre there is any inf rint,e®e:t of 

the rights of tho cron tor or grants* by a third j-artj , the 

grantee undertakes to promptly notify the grantor thereof, 

tit the letter reserves the sole end exclusive right to 

institute, rait tain or settle any j rocoedir^. or claims in 

relation to these ri*_hte, even whsre tie infringament also 

affects the grantee, further the grantee must keep secret the 

licenced infort ation, and suet not under anj, conditions 

transmit it to a third party in any t o r n , whatsoever, without 

the express written consent of tns grantor.

i inally aa relates to faes o7 of the agreements include 

fees for tne grunt of licence as part of the consideration 

for technical services stale in.; the rest at'tho oeoee, 

a royalty of between 2> and 5* per annum is oh urged on the 

invoice price of all products manufacturoc and sold by the 

grantee, with a miniaiur annual royalty ranging between 

-hs. 40,000 and ~>hs. C f ,000 in fortign currency.

(2) traesmark «na iradanawe licenoeej- The vendor 

grants the purchaser of taoJuioloQ the rl^ht to use certain 

trademarks (either generally or ss specified) upon, and in 
connection with, the relevant toe do. *he ri^ht is granted 

on e non— «x elusive basis in about P3>' and is non-transferable 

in all oases. " the territories to which the right to use 

the traderarka extend coincide directly with thsae which the 
right to uae and sell the relevant products rolateu: that ia 

kerva, ligands and Tanzania in all cases, with the right being
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tiaportrj (t ir i ia a b l*  by the grantor at w i l l )  In re la tion  to the 

le t te r  two in 17# and Zambia baing included aa ono o f  tha ta rr lto r ia a  

in a futhar 17% o f tha cases.The r igh t to uaa trademarks and tha 

te r r ito r ia l ant ant o f  auoh uaa obviously has to ba sub J act to tha 

overa ll daliaaation and control o f tha markets*

Tha grantaa is  nndar ob ligation  to uaa tha trademarks on and in  

connection with, tha licenced products only, end/other, and on)y on, loo 
and in connection w ith , goods manufactured, uaad and fo r  sold in tha 

defined teriifcdriea* PuJrther, tha grantaa is  required to ensure that 

a l l  products are under trademarks licenced by tha grantor only* Tha 

grantee must not use any other, "unlieenCcd” , trademarks on, or in  

connection with, tha relevant products without tha express c r i t t e r  

permission o f tha grantor* I t  is  made absolutely c lear that the 

grantees scat not manufacture, uaa or a a ll products under i t s  own 

trademarks which amy be regarded by the grantor as competitiva*

In tha event that such question arises , the grahise must abide by 

th# decision sad fo llow  the instructions o f the grantor (a t tho pain 

o f the grantor caneolliag tho agreement).

Seriously i t  would be more eon duoive to e f fe c t iv e  transfer o f 

technology as sueh, i f  the grantee was formally permitted, and 

indsed, aneouraged, to  develop and uae its  own tradomarke on, or 

in connection with, the produeta alongside the trademarks licenced 

ky the grantor ( i f  not on the ir own) with n view to eventual phasing 

cut e f  the granter*s tradenarka* Pros this angle, e f fe c t iv e  transfer 

o f technology is  obviously not one o f  the fundaaental considerations 

of tha TMCs* I t  would appear that tha sore isportant s is  is  to further
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• b*  promote th* (r a s te r 's  in terests la  rela tion  ther*to ; to 

promote their trademarks (and suppress or preempt other persons*)* 
aadv la  th* process, th e ir  products, and to protect their sarkets, 

ensuring for thenselvea iaeoae therefroa.

The grantee auat uae tradcaarka only on, or in  rela tion  to , goo da 

o f atandarda and apec lflea tiona , and aad* according to inatructiona 

la id  down by the grantor, and the grantee auat allow duly authorised 

representatives o f the grantor to inapeet the gooda aa well as the 

aanufaetnr ng process fo r  the purposes. Further, the trademarks 

(which auat be a fa ith fu l reproduction o f the grantors narks), auat 

be used on a l l  packaging and la b e l* , and advertising and other 

a a tc r la la , and auat be displayed in  the fora approved by the grantor* 

In practise, the grantee usually shows on those materials, c lea r ly , 

that the goods are aanufaetared and the trademarks used by th* grantee 

only ae licence* o f the grantor. Although in  noat cases th* condition 

is  taken for grented, aa caa* out froa  interviews, soa* agreements 

expressly require the grantee to adequately promote and advertise 

the products together with the relevant trademarks, son* going to th* 

extent o f prescribing the alniaua annual expenditure on advertising 

Thin ranges froa th* equivalent o f sh illin gs  **0,000 to sh ll ings 

80,000 er  J* to o f  the invoice tfrioe.

I t  la  through advertising that th* public is  nude aware o f the 

product and the accompanying tradeaark. Through i t  the conauaere* 

tastes are shaped by th* manufacturers! either through fa c tu a l 

qu a lita tive  description or through aoac n ind-et*r«cting or eye-cfctehlng 

information that g lo r i f ie s  or creates id ea lis tic  images o f th*

, roducts or th e ir users, but which have next to nothing in teres o f

;* tu l dati for qua lita tive analysis. And as was noted in the 

irewious chapter, tradeaark* are a very useful substitute (to  the 
eanufaoturertf fo r  qu a lita tive  date in the area o f advertisement.
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,  The grantee la  only lic en ced  to uae the trademarks as 

long aa tha te ch n ica l proceaaaa or formulae supplied by the 

gran tor are engaged In m anufacturing, and a lso  aa long aa the 

agreement continues to op e ra te . Immediately the grantee 

ceaaee to use ouch processes o r  formulae or the agreement 

term inates the gran tee  must fo rth w ith  cease to  use the trade 

marks and tra n s fe r  to the gran tor a l l  in form ation  and materfel 

r e la t in g  to such trademarks or th e ir  use.

Here aga in , aa in the case o f  process and product 

l ic e n c e s , the gran tee undertakea not to  con test the t i t l e  

o f  the grantor to  the trademarks, although the grantor does 

not g iv e  any warranty that such use o f the trademarks by the 

gran tee  sh a ll not in  any way In fr in g e  th ird -p a r ty  r ig h ts .  In 

case o f any in fringem ent o f  the r igh ts  o f the grantor and/or 

g ra n tee , the la t t e r  must n o t i fy  the former th e re o f, although 

th e grantor reserves  the s o le  and exc lu s ive  r ig h t  to  in s t itu te ,  

m aintain and s e t t l e  any proceedings or c la im s. P rov is ion s  as 

to  fe es  are s im ila r  to those r e la t in g  to process and product 

l ic e n c e s  and th e re fo re  need no s p e c i f ic  d iecu eelon .

/ F in a lly ,  in cases where the lo ca l firm  adopts aa part o f
A' A ;• M ' ~ f

tit*  corporate designation  the name o f the fo re ig n  counterpart,

I' e i th e r  in fu l l  o r in p e rt, the la t t e r  grants the former the 

r ig h t  eo to  do, mainly through a lic en ce  at w i l l  (which can 

be withdrawn at the w i l l  o f  the g ra n to r ). In a l l  the ceaea 

under con s id era tion , such trade names are a lso  the su b ject matter 

o f  trademark r ig h ts  eo that p rov is ion s  r e la t in g  thereto  apply 

n 'u tatls mutandis.
"fk 1 -Ml »* 'Mupptie*/.>•••»*•,- ei-s*ir .1 S »h»
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(d) Assignment. Duration end Governing Lam 

In all the cases* the recipient of the services or grantee 

of licences has no right to assign or transfer the agreements, 

and rights and obligations provided for thereunder, without 

the prior written consent of the auppller/grantor. Whether 

the letter has the right to assign is not provided for in 85% 

of the samples. However, seeing that the right to assign on 

the part of recipient grantee has been expressly restricted 

the absence of a similar prohibition on the past of the 

supplier/grantor would appear to suggest that the latter 

enjoys this right unconditionally. Moreover, in the 15* 

where it la provided for, the rights and obligations of the 

supplier/grantor are expressly stated to be *freely transferable" 

without any condition as to consent on the part of the 

radpient/grantee.

Duration of these agreements vary widely from "three years" 

to "indefinite" - an can be gleaned from the following sample 

provisions)

(1) 3 years, and thereafter as long as the recipient/ 

grantee la engaged in the manufacture of the licenced products;

(2) 5 years, subject to extension by mutual consent;

(3) 5 years subject to "from month to month" yearly 

extantlons;

(<*) 10 years, and thereafter continues indefinitely;

(5) 25 years, renewable by successive period of 5 years;

(6) Unlimited, unless sooner terminated;

(7) So long ao supplier/grantor remains a shareholder 

in the racipient/grentaa.
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-lanafwr af U U w n t  in  milil>wl/uii»if ■■■ , uT j

It is apparent that the mention of a particular period

ia merely a formality, and that, effectively, most agreements 

in which a definite term la set without any mention aa to 

possible extension constitute no more than 10% of the samples.

In one of these latter cases, the term has actually expired, 

but, aa was observed by the personnel manager of the recipient/ 
grantee, the parties are still being governed hy "the spirit of 

the agreement," and the agreement ia deemed in practice, to 

apply as if it has been extended by a further similar tern.

It is important to note, however, that all the agreements 

are subject to a possible earlier termination by the parties - 

by notice. Tha parioda of notice vary from two months to one 

year. Mona of tha agreements had so far been terminated in 

this mannar, nor were there any such terminations in process.

Apart from legal termination by notice as expressly provided 

in the agreements it is elso possible to terminate prematurely 

for various reasons, including:

(1) falling of share-holding of the auppller/grantor 

in the reciplent/grantee below a specified percentage; or a 

significant change in the ownership of the latter through merger 

or acquisition by a third party; or seizure in any way of the 

former to exercise fundamental rights ss share-holder in the 

latter:

(2) bankruptcy or liquidation or winding up (whether 

partial or ottaailse, whether voluntary or ordered by a 

competent authority);

(3) taking over of reciplent/grantee by superior 

authority (presumably, governmental);
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(4) transfer of lntoreot in reclplent/grantee where such 

transfer results in ounerehlp by a competitor (or affiliate thereof) 

of either the reclplent/grantee or euppller/grantor; lV •*’

(5) material breach of the obligations under the agreement by, 

or default on the part of any of the parties;

Apert from the second, fifth and sixtt reasons which are 

normal bases for terminating contractual relationships, the others 

are npeelfleally meant to benefit the foreign party. It will also 

be noticed that they are aimed at preserving the Interest and control 

that such party has in and over the local firm and at preventing 

a situation whereby the foreign party may be obliged to continue 

to maintain licences and grant services when it loses such 

interest end/or control*

At the expiration or termination of the relationship, the 

reclffent/grantee loses all the rights granted by virtue thereof, 

and must forthwith cease to use the technology and to manufacture 

use and sell the relevant products. In some cases, it is 

explicitly provided that the reclplent/grantee aust deliver 

up te the supplier/grantor all the secret information, data, 

plana, processes, models, designs, ate* must

thereafter keep any knowledge relating thereto secret for a 

specified period, or until it falls Into the public domain.

finally, only 20% of the agreements provide far the 

application of Kenya leu as the governing lew. The other 8EE? 

provide for the lawe of the countries in which tha suppliers/ 

grantors ere based: USA CtheStatee of Mew York, Ohio, Nevada
and UlBconsie), Japan, FRG, Switzerland and UK.

(6) mutual ronsent between the parties.
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This &■ in narked contrast to provisions an the governing low 

relating to investments, a majority of which prescribe Kenya 

law* This nay perhaps be explained by the fact that Kenya 

law on invastnent is generally favourable to private foreign 

investors (and ao is the political atmosphere) and that, on 

the other hand, the property rights are granted initially 

under the laws of thair respective base countries under which 

they nay feel safer and more knowlegaable*

klhat has been discussed above are the provisions which 

directly govern the transfer of technology* They deal not 

only with what la to be transferred but also the conditions 

under which the transactions must take place* It will be 

noticed that a large body of these conditions formally limit 

the effective acquisition, diffusion and use of technology* 

Such are usually referred to as restrictive business 

practices* It is laportant to emphasize these practices 

more distinctly and to Indicate the manner in which they 

operate to make access to technology difficult* It is nut 

possible to cover all such limitations and the intricacies 

of their operation. The succeeding discussion will thus 

highlight only a few prominent ones in order to Illustrate 

the negative effects they have on the process of transfer*

(e) Formal Limitations relating to technoloov1f 

It is Important to understand from the outset the basis 

of these limitations ar restrictive business practices*

In a system based oa individual ownership of the means of 

production and their exploitation for individual benefit, 

the importance of technology as a commodity lies in the 

position v 1b»b-v 1b the purchaser:
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In simple terns, the fact that the purchaser needs It 

(er believes he does) but cannot get It except with the 

compliance of the owner. The owner* bargaining power here 

depends on hie monopoly in relation to the purchaser. The 

higher his monopoly of the technology, the higher his 

bargaining power, and, consequently, the higher the possible 

commercial returns, other things being equal. Diffusion •- 

of the knowledge (the technology) in any particular market 

obviously reduces the monopoly. As access to the technology 

increases, so is the commercial value of the technology also 

eroded provided, of course, the access is not controlled 

directly or indirectly by the owner himself.

Since this value le the cornerstone of the ownership 

under these conditions, owners would normally wish to limit 

the eventual acquisition, diffusion and use of the technology 

eo es to maintain its commercial value. Left to their own 

designs, they would therefore, not hesitate to include 

limitations that would make It difficult for a specific 

merket to have full access to and benefits of the technology, 

a situation that would reduce deficiency and, therefore, 

dependence. This way, they preserve their monopoly and 

ensuing dependence on them, and thereby ensure continuity 

in commercial returns for themselves. Some of the limitations 

and their effects on the process of technology transfer, ere 
considered hereunder.

(1) Limitations on field of uses- It hss already been 

noted that the recipients use of the technology Is restricted 

to particular fields and areas and to the particular manner 

provided by the agreement.
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Such r e s t r ic t io n s  have the e f f e c t  o f s e v e re ly  U n it in g  the 

dynaaic e f f e c t s  e f  technology tra n s fe r : the user cannot

develop other processes and products through the technology 

engaged, n e ith e r  can i t  extend i t s  production to other goods 

by using the sane technology. In e f f e c t ,  the knowledge o f  

the user i s  fo rm a lly  H a lte d  to  that passed to i t  by the 

su p p lie r . S ince such la  the property  o f  the la t t e r ,  

dependence is  m erely extended (and o f course, at a c o s t ) .

Such cost is  both d ir e c t  and in d ir e c t  in te rn s  o f opportu­

n i t ie s  foregone ("op p ortu n ity  c o s t s " ) .  Looked at from a 

nationa l p e rsp e c t iv e , such lim ita t io n s  con tr ib u te  to  a 

continuation o f  the dependence o f  the n a tion a l economy, as 

a whole, on the base-cou n tries  o f  the TKCs. Moreover, such 

r e s tr ic t io n s  nay also have the e f f e c t  o f r e s t r ic t in g  the 

markets o f  the user in the sense that the products to whl^t. 

he is  lim ited  nay be requ ired  on ly in  c e r ta in , but not o th er 

mortis ta .

The r e s t r ic t io n  on a cq u is it io n  and use o f other 

technolog ies which is  akin to  the above, operates to  l im it  

the com petition by reducing the tech n o log ica l a lte rn a t iv e s  

o f  the user. This denies the la t t e r  the opportun ity o f  

taking advantage o f  e th e r, and, perhaps, more com p etitiv e , 

technolog ies and perpetuating dependence.

(2 ) L im ita tion s  on sources o f other in p u ts :-  

R e s tr ic t io n s  which o b lig e  the re c ip ien t e f  technology to  

purchase c a p ita l goods, in term ed iate products, spare parts  

and/or raw m ater ia ls  from the su p p lie r , or from source-: 

designated by the su pp lier , a re  qu ite  p reva len t in technology 

tran s fer arrangements.
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The reasons fo r  ouch r e s t r ic t io n s  nay 11a In tha des ire  to  

con tro l and guarantee q u a lity  through tha use o f  s p e c i f ic  

inputs* However, the le v e l  o f  s tan dard iza tion  in tha world 

today which has been n ecess ita ted  and promoted by the 

in te rn a tio n a l and ten tacu la r nature o f the opera tions o f 

TNCs» reduces tha s ig n if ic a n c e  o f  th is  reasoning d r a s t ic a l ly *  

I t  is  also p o ss ib le  that the nature o f the technology 

supplied  nay req u ire  that the su p p lie r  th e reo f a lso  supply 

connected m a te r ia ls *  Such s itu a tio n s  a re , however, very 

r a r e , and, perhaps, e x is t  only in  r e la t io n  to  very 

s p e c ia liz e d  and complex tech n o log ies *  A th ird  reason is  

th e maximization o f  r e c e ip ts  from tha tran saction  over and 

above that o f the supply o f  technology a tr lc to -sen B u * The 

su p p lie r  ensures a ready market fo r  i t s  or the designated 

s u p p lie r 's ,  goods* I t  a lso  en joys tha r ig h t  to  determine 

the p rice  w ithout s t r ic t  re fe ren ce  to the p re v a il in g  market 

con d ition s , s in ce  nerkat fo rc e s  no longer d ir e c t ly  a f f e c t  

the transaction  as such*

In terms o f  e f f e c t s ,  th is  s itu a t io n , f i r s t ,  preven ts 

the re c ip ien t from taking advantage o f tha merkst cond itions 

which may w all have favoured i t *  Secondly, by g iv in g  the 

su pp lie r  a monopoly, such r e s t r ic t io n s  enable the la t t e r  to 

put disadvantageous cond itions on tha r e c ip ie n t  and to 

over p r ice  ouch inputs in  r e la t io n  to comparable inputs 

a v a ila b le  elsew here* This p o ss ib le  over p r ic in g , e 

mechanism o f  withdrawing p r o f i t s  from the n a tiona l economy 

(now re fe rred  to  in in te rn a tio n a l transactions as ''t r a n s fe r  

p r ic in g " ) .
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w i l l  d ir e c t ly  a f f e c t  production coata and con tr ib u te  to 

apprec ia tion  In tha coot o f  the f in a l  product* I t s  p r ic e  

may than become uncom petitive both In tha In te rn a l, and 

■ore ao, In tha ex p o r t , market* The n ega tive  e f fe c t  on 

the o v e ra ll  growth o f  the n a tio n a l economy (e s p e c ia l ly  

In  reapect o f Im port su b s titu tion  and export promotion 

and th ere fo re  on fo re ig n  exchange and balance o f  payments) 

la  readily apparent* T h ird ly , more l ik e ly  than not, e 

su p p lie r  In th is  p o s it io n  w i l l  have a bias in  favour o f 

Im ports o f  such inputs ra ther than on th e ir  lo c a l 

a cq u is it io n  or developm ent, a b ia s  which la  understand­

a b le  from the p o in t o f view  o f  i t s  commercial In te re s ts *  

f i n a l l y ,  the in p u ts , fo llo w in g  upon the technology , w i l l  

g en e ra lly  be based on the fa c to r  endoumenta o f  the country 

o f  o r ig in ,  end not that o f  the r e c ip ie n t*  Th is fa c to r  

(depending on the exten t o f  the d if fe re n ce s  )  may prevent 

backward and forward linkages w ith in  the n a tion a l economy.

(3 ) L im ita tio n s  r e la t in g  to  market ( e x p o r t ) i -  

L im ita tio n s  In th is  area In va r ia b ly  r e la te  to  the ex te rn a l 

(e x p o r t )  rather than the In te rn a l,  market* This bibs:may 

be a ttr ib u ted  to  the fa c t  that the in tern a l market la  

ra th e r  small fo r  moat production ca p a c it ie s  (which sometimes 

have to be scaled  down when Imported, anyway) in terms o f  

gen era l popu la tion , and more b o  In terms o f  the r e s tr ic te d  

body o f  consumers* ( A la rge  number o f  the products are 

sim ply out o f reach o f a la rge  section  o f consumerc e ith e r  

because such consumers do not apprecia te  th e ir  use va lu e, or 

when they do, the products are too co s tly  f o r  them)*
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I t  would, th e r e fo r e , be uneconomical to  d iv id e  up the 

in te rn a l market. G en era lly , th e re fo re , the eu pp liers  o f  

technology p r e fe r ,  fo r  th e ir  own b e n e f it ,  to  franch iae 

i t  to only one r e c ip ie n t  or s e v e ra l but r e la te d  re c ip ie n ts  

so aa to maximize re tu rn s .

Such r e s t r ic t io n s  on the export m a r k e t  uake man? f a r m s .  

They may be in  the nature o f  t o t a l  p ro h ib it io n  o f exports 

o r  a requirement (w ithou t a concomitant p ledge from the 

s u p p lie r ) ,  that the r e c ip ie n t  g e t p r io r  approval; o f 

p ro h ib it io n  o f  exports to  c e r ta in  cou n tries  and perm ission 

to  others ; o f  perm ission to  export s p e c if ie d  products 

o n ly ; o f export quotas; o f  p r le e  con tro l o r  predeterm ined 

p r ic e  le v e ls  on exports ; o f h igher r o y a lt ie s  end other fe es  

on export products, or o f  e x tra  q u a lity  requirements 

regard ing export products or r e s tra in ts  on export promotion 

They may a lso be , im p l ic i t ly ,  in  the nature o f  r e s t r ic t io n s  

on the f i e ld  o f  use o f the technology and t ie d  purchases 

o f  inputs or on production volume.

Whatever th e ir  fo ra ,  th e ir  moat immediate e f f e c t  on 

the natural economy is  to  hamper the a cq u is ition  and deve* 

lopment o f p o te n t ia l export markets and the s k i l ls  re la ted  

to  export m arketing. The form er d ir e c t ly  a f fe c ts  fo re ig n  

exchange retu rn s, end the l a t t e r  resu lts  in  a continued 

dependence on imported s k i l l s .  In d ir e c t ly ,  such r e s t r ic ­

t io n s  a lso  con a titu te  a b a r r ie r  to re g io n a l economic 

co -opera tion , taking account o f  the market needs o f  the 

su pp lier  ra th er than the b e n e fits  foregone by the nationa l 

economy.
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Another le s s  apparent a f f e c t  o f  such r e s t r ic t io n s  i s  to 

ra is e  the u n it-e o s ts  o f  the products by impeding high or 

f u l l  cspacity  p rod u ction , and thereby p a r t ia l ly  erasing 

the b en e fits  th a t would o therw ise accrue from the 

attainment o f the economies o f  sca le *  F in a l ly ,  from 

a general po in t o f  v iew , the market a l lo c a t io n  that is  

im plied  in these r e s t r ic t io n s  may make a l o t  o f  sense to  the 

su p p lie r , but i e  purely a rb itr a ry  from the p o in t o f  view 

o f  the national economy, and i s  not attended by any 

c o l la t e r a l  advantages that may o f f - s e t  the i l l - e f f e c t s *

(k ) L im ita tio n s  r e la t in g  to  fin a n c ia l p ro v is io n e :-  

There are numerous and vary ing terms attached to fin a n c ia l 

p rov is ion s  which do put s tra in s  on ths technology re c ip ie n t  

in  p a rticu la r , and the n a tion a l economy in gen era l* The 

most obvious here r e la te  to payments and th e ir  duration* 

Package tra n s fe ra  arc the order n f the day* In many cases 

i t  is  p ra c t ic a lly  im possible to  d is tin gu ish  and de fin e 

the constituen t elements o f technology and the payments 

made therefor. Such package tra n s fe rs  may impose on the 

r e c ip ie n t  elements which he has no need fo r  -  and than a t 

a p r ic e *  This may again be seen in l ig h t  o f  the fa c t  that 

i t  is  the su pp liers  who determine the p r ic e , and o f th e ir  

tendency to o v e r -p r ic e  technology* A fu rth er  compounding 

fa c to r  is  that, in  the Kenyan circum stances, the re c ip ie n t  

i s  a t a grave disadvantage w ith  regard to a n a ly t ic a l or 

comparative in form ation  which can be used to  countar the 

su pp liers* terms.
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M odalities  o f  payment ( i f  aapacta o f t ra n s fe r -p ’ ic ln g  

are put aa ide) in c lude lump-sum and ro y a lty  payments. Lump 

aum payments do not usually take account o f  tha actual 

con tribu tion  o f  the technology ( in  terms o f  value o f  produc­

t io n )  end, as has been noted, a re , at tim es, even paid 

ba fo ra  tha r e c ip ie n t  firm  is  engaged in  actua l production , 

o r  in instalm ents which bear no re la t io n  th e re to . Royalty 

payments an the o ther hand take in to  account the use o f  the 

technology in production as ouch, but s t i l l  at a d is to r te d  

l e v e l 1. As has been emphasised the tendency is  to charge 

r o y a lt ie s  at a percentage o f the "net sa les  va lu e ", which, 

as de fin ed , is  fa r  above the va lu e o f the technology from 

an economic po in t o f  v iew . The more appropriate le v e l  would 

be 'va lu e adH**J' o r value o f production , approp ria te  because 

i t  is  the re le va n t measure o f  the actual con tr ib u tion  o f  the 

p a r t ic u la r  technology in  production .

fu rth er , ro y a lty  payments continue fo r  the duration 

o f  tha agreemsnt. Such duration in the Kenyan case would 

appear to be In d e f in it e  fo r  a l l  p ra c t ica l purposes. This 

does not take in to  account the fa c t  that granta o f r ig h ts  

in  in d u s tr ia l property are themselves temporal (though 

renew ab le ), so th a t the d u ra tlc r  o f payments fo r  lic e n ce s  

thereon reed to  r e f le c t  the subsistence or otherw ise o f 

such r ig h ts . Otherw ise, r o y a lt ie s  could e a s i ly  be paid 

fo r  n on -ex is tin g  r ig h ts .

One o f  the most Important constra in ts which a f fe c t  

technology-im porting countriea  ia  that o f lack o f r e q u is ite  

fin an ce .

. . . . / ia i



- m  -

This being so, such terms as are  discussed above are qu ite  

c ru c ia l  in the proceaa o f  acqu ia it lon  o f  technology, e i th e r  

in the sense that they may prevent the r e c ip ie n t  from 

purchasing the technology a l to g e th e r ,  or in the senaa that 

they place a f in a n c ia l  burden on the economy (v ia  the 

r e c ip ie n t )  which la  in turn r e f l e c t e d  in  stagnation  in 

other areas o f socio-economic development*

(5 )  L im ita t ion s  on t le c lo s u r e ,  assignment end sub- 

l i c e n s in g } -  P rov is ion s  which p ro h ib it  d is c losu re , 

assignment and aub -llcens ing  a re  not always confined 

to  the l i f e  o f  the in d u s tr ia l  property r ig h ts ,  but extend 

bmyond i t *  (Indeed , the o b l ig a t io n  not to d is c lo s e  even 

extends beyond the agreement i t s e l f ) *  These p roh ib it ion s  

have the general e f f e c t  o f  con fin in g  the technology, and 

the ben e f its  th e r e o f ,  i f  any, e x c lu s iv e ly  to  the 

contractua l r e c ip ie n t*  Consequently, any o ther  

entrepreneurs who may wish to engage the technology have 

to  enter in to  con tractua l agreements wiV- the s p e c i f ic  

su pp lier  or other supp liers  or a f f i l i a t e s ,  desp ite  the 

fa c t  that such technology mey already be a va i la b le  with 

the re c ip ien t  w ith in  the na tiona l economy* The attendant 

r e p s t i t l v a  import o f  technology i s  a p i l l a r  o f  continued 

dependence an such supp lier or a f f i l i a t e s  which et the 

same t ia e  places the very f in a n c ia l  burdens already noted 

on the economy*

(6 ) L im ita tions  on contesting  o f  v a l i d i t y t -  

The v a l id i t y  o f  p rop r ie tary  r ig h ts  in technology goes to 

the very roots o f  ths re la t io n sh ip  between the vendor end 

purchaser th e reo f*
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Without I t ,  the wen or has no basis  s t  a l l  f o r  saddling the 

purchaser with any c r ^ l t i o n s  o r  r e s t r ic t io n s *  P rov is ion s  

ob l ig in g  the recipient not to question or con test the 

v e l id i t y  o f  the s u p p l ie r 's  p rop r ie ta ry  r ig h ts  in e f f e c t  

d isab le  the very person who la  d i r e c t ly  a f fe c t e d  by i t  end 

i s  frequently  in  the beat p o s it io n  to question the seme*

Vet such ch a llenge  could con tr ibu te  e i th e r  to  the 

in va l id a t io n  o f  some r e s t r i c t io n s  or to the reduction o f  

the d ire c t  coeta payable to the supp lier*

(7 )  L im ita t ion s  r e la t in g  to employment and s k i l l -  

fo rm ation :-  In a l l  cases there la  Included a promise by 

the supplier o f  technology to o f f e r  employment opportuni­

t i e s  and tra in in g  f a c i l i t i e s  to  lo c a l  personnel. From the 

po in t o f view o f  the national economy, th is ,  i f  ca rr ied  

out properly , should mean that at the end o f  o ce r to in  

per iod  (Which excep t in the very  complex s k i l l s  should 

not exceed the generous estim ote o f  f i v *  to  ten y ea rs ) ,  

there is  adequate lo c a l  s k i l l  to  take over a l l  the stages 

o f  production end superv is ion* This would then imply an 

appropriate phase-out o f  e x p a tr ia te  personnel* Indeed, 

to ta lk  o f  e f f e c t i v e  tra n s fe r  o f  technology when th is  

cannot ever  be imagined, l e t  a lone ca rr ied  ou t, is  a 

misnomer o f  tha extreme order*

For r e e l  and Imagined reasons, supp liers  o f  technology 

usually Include in agreements, a lthar  a x p l i c i t l y  or 

otharwlaa. p rov is ions  whose a f f e c t  ia  to f a c i l i t a t e  the 

maintenance o f  con tro l over the re c ip ien t  through the 

in je c t io n  o f  e x p a r t r le te  personnel.

.........../Ifl3
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Through such p ro v is io n s ,  c e r ts in  key managerial snd 

techn ics l p o s it io n s  ore reserved  fo r  e x p a tr ia te  s t a f f .

The reasons range from non-availability o f  tra ined  lo c a l  

personnel, through high r iek s  o r  delays that e ig h t  ensue 

i f  untrained l o c a l  personnel a re  used,to q u a l i t y  c o n tro l ,  

and the ealntenance o f  con tro l over  h ig h - le v e l  decis ion  

making process o f  tha r e c ip ie n t  f l r a ,  not to  mention the 

sen e lt lvea  the use o f  such personnel fo r  purposes o f  

t rsn a fe r r ln g  p r o f i t s  from the r e c ip ie n t  to the su p p lie r .

Such prov is ions have tha e f f e c t  o f  l im it in g  not only the 

employt..*rit opportun it ies  a v a i la b le  to lo c a l  personnel, 

but a lso  the complete formation o f  lo c a l  s k i l l s  capable 

o f  fu l l y  running ana supervis ing  the process o f  production 

and d is tr ib u t io n  in  tha r e c ip ie n t  f irm . Apart from these 

opportunity coa ta , there are the d ir e c t  coate o f  paying 

fo r  such ex p a tr ia te  personnel, much higher than uould be in 

tha case o f  l o c a l  personnel.

Even in caaes where the agreements envisage the 

reduction o f  such Imported personnel, there i s  no 

p rov is ion  fo r  a programme fo r  such reduction . Even more 

s ig n i f i c a n t  la  the fa c t  that th ere  is  no p rov is ion  fo r  

complete phase-out. On the con tra ry , there are express 

p rov ls ion e  requ ir in g  that such reduction e h a l l  not a f f e c t  

c e r ta in  s p e c i f i c  pos it ion s  ( f o r  example those o f  the 

managing and f in a n c ia l  d l r e c ^ ta r s ) .  And than there are 

those p rov ls ion e  which o b l ig e  the r e c ip ien t  to permit 

the supp lier o r  i t s  rep resen ta t ives  to inspect the 

former^ production process, products, packaging, 

la b e l l in g ,  records ate (u su a lly  a t tha cost o f  the 

r e c ip ie n t )  fo r  purposes o f  q u a l i t y  con tro l,  v e r i f i c a t i o n , e t c . .

S l& k -



A l l  theee put th e  r e c ip ie n t  b a s ic a l ly  In the con tro l o f  the 

su pp lie r  who nay then d ir e c t  the former fo r  l t a  b en e f it

ra ther  than fo r  theft o f  the economy* U lt im a te ly ,  the

promise by the su p p lie r  to  open employment opportun it ies

and o f f e r  t ra in in g  f a c i l i t i e s  i s  H a l t e d  at a high s o c ia l

end d ire c t  f in a n c ia l  coa t, by the r e s t r i c t i v e  conditions

which attend i t *

Of course, the supp liers  o f  technology have th e ir  own 

in t e r e s ts  which th ey , presumably, have to p ro te c t  a t  a l l  

t lm eo , e i th e r  d i r e c t l y  or through p rox ies ; a f t e r  a l l  they 

a re  not p h ila n th rop is ts .  Qut these lnterestsCand th e ir  

necessary p ro te c t io n )  should be brought to the fo re  

ra th e r  then being closked in m yst ify in g  phrases which 

suggest ph llsnthropy (ra th e r  l i k e  the csss o f  the 

c o l o n ia l i s t  end the b ib le  end h is  sacred mission o f  

c i v i l i s a t i o n ! ) *

(8 )  L im ita t ion s  r e la t in g  to  duration and post- 

e x p ira t ion  o b l ig a t io n s ! *  The duration o f  the agreement 

o r  any form o f  understanding i s  important to  the r e c ip ie n t  

in  two ways* In the f i r s t  p ie c e ,  the o b l ig a t io n s  that are 

p laced  upon the p a r t ie s ,  and the r igh ts  they en joy, 

g en e ra l ly  subsist only during the operation o f  the 

agreement* I f  the duration la  long, th is  would burden 

the  re c ip ien t  and the nationa l economy with a l l  o b l ig a t io n s  

th a t  have a lready been considered fo r  an unnecessarily long 

t im e* I t  a lso ra is e s  the p o s s ib i l i t y  o f  the rec ip ien t  

be ing prevented from taking the b en e f it  o f  any s ig n i f ic a n t  

tech n o log ica l advances tffciffc may since have taken p lace .
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or o f  being saddled w ith technology which I t s  needs nay have 

surpassed. This l a t t e r  problem may, however, be am eliorated , to 

some ex ten t, where the re c ip ien t  b e n e f l te  from Improvements or 

changes made by the su p p lie r ,  but only I f  these are approp r ia te .

Secondly, the duration Is  Important In th a t  there may be 

c e r ta in  ob l iga t ion s  which do fo l lo w  upon the exp ira t ion  o f  

the agreement. The most important o f  these, ae has been 

noted, requ ires the r e c ip ie n t  to cease the use o f  the 

technology (usually  under pain o f  p e n a lty ) ,  or to  pay fo r  

such i l l e g a l  use, a f t e r  the ex p ira t io n  o f  the agreement.

Some agreements even requ ire  the r e c ip ie n t  to d e l iv e r  up 

to th e  supplier a l l  techn ica l In fo rm ation , Vet these 

o b l ig a t io n s  are not even pegged to  the l i f e  o f  the 

p rop r ie ta ry  r ig h ts ,  the term ination o f  which means that 

the l e g a l  beais f o r  the agreement i t s e l f  le  l iq u id a te d .

Such p rov is ion s  are c le a r ly  a negation  o f  e f f e c t i v e  t ra n s fe r  

o f tech no logy . They, fu r th er , suggest that what i s  c ru c ia l  

to th e  supp lier la  r e a l l y  not the b en e f its  that the re c ip ie n t  

gate  from the transac tion , but, ra ther  the ex ten t to which 

i t s  in te r e s ts  (adm itted ly , b a s ic a l ly  msxluteetlon o f  returns ) 

are s a t i s f i e d ,

And f i n a l l y ,  l e  the In d e f in i t e  continuation or renewal 

o f the agreement i t a e l f  (o r  the re la t io n sh ip  o f  vendor end 

purchaser), without more, eurely  not a r e f l e c t i o n  o f  the need 

fo r  • fu rther * t ra n s fe r?  I t  is  im possib le to ignore  th is  

com pelling p o s s ib i l i t y ,

............ /IBf



No explanation has ao fa r  baan g iven  (nor was any forthcoming 

In interviews in the p r iv a te  a ec to r  and with government 

o f f i c i a l a )  aa to why alaa the r e l a t i o n s h i p  s h o u ld  continue 

i f  technology ia  balng a f f e c t i v e l y  t ra n s fe rred  by the TNCa.

The in d e f in i te  continuation  o f  the technology tran s fe r  

transaction s tron g ly  suggests th a t  tha e f f e c t i v e  tran s fe r  

o f  technology is  not the c e n tra l  o b je c t iv e  o f  the 

re la t ionsh ip , or i f  i t  i s ,  than i t  has not been achieved*

I t  g ives an i r r e s i s t i b l e  suggestion  that the s itu a t ion  o f  

dependency ia  continuing* I t  i s  obviously not in i t s e l f  

conclusive, but n e ith er  can i t s  a ign i f ic a n c e  be brushed 

aside*

Thla discussion  on formal l im ita t io n s  cannot evan 

claim to bo exhaustive ! fa r  from i t *  Yet aa i t  ia ,  

tha th eo re t ic a l  and p ra c t ic a l  trend that i t  revea ls  puts 

an enormous question-mark on the ce lebra ted  tra n s fe r  o f 

technology through the TNCat the claim that the TNCa 

aim tg and t ra n s fe r  technology ^o and fo r  the b en e f i t  o f  

the Kenyan economy* Thla trend la  that the TNCa p re fe r  t o ,  and 

do, H a l t  access to  technology and thus continue the 

b e n e f ic ia l  ( t o  them) attendant dependence. And, qu ite  

Importantly too , those who are in charge o f  a f f a i r e  on 

tha Kenyan aide not only permit but in ea rta ln  cases even 

encourage I t ,  f o r ,  aa haa bean demonetratad, the formal 

agreementa and undeiAandinge tha t have been diecuaasd 

above are the r e s u lt  a f  n ego t ia t ion s  between the TNCa and 

th e ir  Kenyan counterparts*

• 186 -
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At th is  Juncture, however, i t  ia  necessary to  fu rth er  

i l lu s t r a t e  the dominance o f  t h is  trend by d iscussing some 

basic issues which seam to ch a ra c te r ize  the process o f  

trenafar a t the l e v e l  o f  implementation. These, to  a 

la rge  ex ten t, a ls o  act as l i r a !ta t io n s  both a t  the narrow 

la v e l  o f  t ra n s fe r  as such, and a t  the broader l e v e l  o f  

socio-economic repercussions o f  the process as a whole*

3 . XHPLEHCttTATIOK

I t  has been observed tha t the cond it ions  governing

transactions fo rm a lly  H a l t  the p o s s ib i l i t y  o f  a f f e c t i v e

a cq u is it ion , d i f fu s io n  and u t i l i z a t i o n  o f  technology o f fe r e d

by TNCs* I t  i s ,  however, important to r e la t e  the

consequent though l im ited  o b l ig a t io n s  o f  the technology

vendors to the a c t i v i t i e s  which take p lace a f t e r  the

establishment o f  the formal r e la t io n sh ip s ,  w ith a to  
i l lu s t r a t in g  the extant to which these f a c i l i t a t e  the

process o f  t ra n s fe r *  The discussion hereunder w i l l  o f

n ecess ity  r e la t e  more s p e c i f i c a l l y  to those ob l ig a t io n s

and a c t i v i t i e s  which are connected with the various

components o f  technology*

-This, however, la  one o f  the areas in which we met 

a l e t  o f  d i f f i c u l t y  in g e t t in g  data, s p e c i f i c a l l y  from 

TNCs' su bs id ia r ies  and JU a f f i l i a t e s *  There was, o f f i c i a l l y  

general re luctance on the part o f  these firm s to supply 

in formation in r e la t io n  to c e r ta in  aspects which they 

considered s e n s i t iv e  ( f a r  example, f in a n c ia l  and management 

aspects )*
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One would hove thought, w ith  the ln e la ten ce  thet TNCe 

contribute s i g n i f i c a n t l y  to  the tran s fe r  o f  technology 

thet the r e le v e n t  firm s would b* r e a d i ly  m i l l in g ,  and 

only too happy, to g iv e  In form ation showing the ex ten t 

o f  th is  con tr ib u t ion , I f  f o r  no other reason then to 

prove TNCs c r i t i c s  wrong. Th is  was not the case, however, ulh 

Whereas one would not l ik e  to  conclude from th is ,  without 

more, that TNCa do not con tr ibu te  much in  th is  re s p ec t ,  

th is  trend s e is e s  dnubts which, I t  la  suggested, i t  l a  

In the in t e r e s t  o f  TNCa to ex p e l (assuming, o f  course, 

that the doubts are unfoundcdl) Thla I s  more so when 

the a va ilab le  in form ation r e v e a ls  a tendency which i s  

more in l in e  w ith  a d es ire  on the part o f  TNCs, to  

continue tech no log ica l dependence than to  f a c i l i t a t e  

e f f e c t i v e  t r a n s fe r ,  end th e re fo r e ,  prov ide impetus f o r  

independent economic development,

(1) Machinery and Proceaaea:

The machinery (and o ther equipment) and the techn ica l

processes engaged 1.. production ere o f  the same nature as

those used In the source«countrles where they were f i r s t  
16A

developed , I t  is  only in  the case o f  machinery where 

e f f o r t s  are sometimes made to  scale down capac ity , (where 

i t  is  found tha t market requirements o f  the area encompassed 

by lo ca l production are lo w e r ) ,  or to modify accord ing ly  where 

lo c a l  atmospheric d i f fe ren cea  (temperatures, humidity, e tc )  

have an obviously  detrimental e f f e c t  on them.
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I t  la  not in question  that l o c a l  fa c to r  endowments 

s ig n i f ic a n t ly  d i f f e r  from those o f  the source-countries 

This weens, th e r e fo r e ,  that the equipment and processes 

engaged in production la r g e ly  ignore the s p e c i f i c  d i f fe r e n c e s .  

The general e f f e c t  la  an over-expend iture o f  scarce c a p i t a l , 

minimal crea t ion  o f  employment op p o r tu n it ie s ,  dep le tion  o f  

fo re ign  exchange rese rves ,  and s worsening o f  the balance 

o f  payments p o s it io n  o f  the na tion a l economy as s whole 

v is -a - v is  the sa id  sou rce-cou n tr ies . From the po in t o f  view 

o f  TNCa, the reason behind th is  s ta te  o f a f f a i r s  perhaps 

l i e s  in the fo l lo w in g  views

•what la  the need to  do th a t17 when we are e s s e n t ia l ly

manufacturing here the same types o f  products which we

would uae these methods and equipment to manufacture

in the UK and everywhere e ls e  where we operate? There

la n * t .  The coats are in any case reduced, f i r a t

because we do not spend any extra  cash on a lte rn a t ion s

and alao becauae we make b e tte r  use o f  the idea o f  mass

production -  you know, the idea o f  economics o f  sca le
i8( in  the production o f  the equipment)*"

The idea expreaaad in the eomewhat rh e to r ic a l  question was 

the general explanation given by those in te rv iew ees  who 

dealt with the issue . And i t  makes a lo t  o f  sense. Once 

Kenyan p o l ic y  -  makers decide that a o a r t ic u la r  product 

developed in the UK (o r  any o ther  source-country, fo r  that 

matter) ia  " e s s e n t ia l "  fo r  Kenyan consumers, the supp liers  

o f equipment and processes se r iou s ly  have no reason to 

modify equipment or processes.

- 139 - -
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I t  is  however, doubtfu l whether the reduction o f  coeta 

mentioned by the p a r t ic u la r  in te rv iew ee  ie  s ig n i f i c a n t  

e t  e l l  fo r  the Kenyan consumers, taking in to  account the 

prevalent o v e r -p r ic in g  and the burden on fo r e ig n  exchange 

end other e o c ia l  coats  which go along with imp -r t-su b s t itu t ion  

type o f in d u s t r ia l i z a t io n ,

With respect to machinery in p a r t ic u la r ,  a rather 

in te re s t in g  phenomenon, which con tr ibu tes  to  the perpetuation 

o f  dependence ah TNCe was encountered* In a t  le a s t  three 

wholly-owned TNG su bs id ia r ies  and f i v e  JU a f f i l i a t e s ,  there 

was a contlnuoua replacement o f  s p e c i f i c  equipments or 

components with newly-developed cnee from the o r ig in a l ,  

or other su p p l ie rs .  Such replacement was, in  a very 

l im ited  nue&er o f  cases, a lso , accompanied by c l lg h t  changes 

in  the production processes snd/or products. The genera l 

and rather inconcreteexp lanation  wen that these firms had 

to  keep pace w ith " in te rn a t io n a l  developments*' in machinery 

and processes (meaning, o f  course, developments in idatern 

Europe, Japan and North America) i f  they were " to  maintain 

the very h igh ly com petitive  in te rn a t io n a l standards,*' Only 

one executive o f  one such firm s was candid enough to dec la re  

that the lra  was simply a question o f " l a t e s t  i s  bes t* ;

"we are manufacturing products through franch ise  

granted by our overseas o f f i c e .  I t  i s  r e a l ly  a 

na tu raK ? ) phenomenon that whatever developments 

take place there have to be Incorporated in our 

production whether in the form o f  machinery or 

processes, or Just in the products them se lves ."
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ven if tuey aro unnecessary, and perhaps socially costly to 
Kenya?

"Unnecessary end socially costly? In what way? The products 
are selling atill. he price increasea are stiniMâ .
And Kenya, as you ere well aware, hr a a policy of 
keeping abreact of the latest techno-iogies available" • 

hot juflt"lat«etn, but eloo ,%lI>rroJ)rieto,,, at least as far as 
policy goes* Thia is a crude interpretation of the
official policy on technology* Hornover, it la a fair 
reflection of what goes on, and tne basis upon which such is 
explained, in practice.

Interestingly, soj&w of the replacements which take 
place do. not make any substantive obanges in the products 
themselves. For oacamrle, in one cuse, certain sections 
of machinery were replaced so that the packaging could 
be changed from the hitherto white background colouring 
to creamy golden grey, hot a single alteration was made 
on the product itself. In another, the colour of an 
edible product v;as changed from light to bright yellow 
with no substantial addition to, or removal of, the 
ingredients, l.nohlnery components had to be replaced for this 
purpose. In a third, the taste of a product was charged 
because research in the UK had revealed that consumers there 
preferred the new taste I This necessitated (or was it 
an excuse for (?)) the repli oeuer.t of all machinery used 
in one stage of production. In a fourth, a whore range
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of machinery had to be imported because it v,t d  decided that a 

bottle containing a particular product should iinve a opooial 

re-info reed paper—ring around the neck* "It looks mere 

sophisticated and is acre appealing to the consumers" was the 

explanation giver the sales Bencher of the manufacturing 

flxn*And in yet a fifth, the management decided to replace 

all the machinery because the old ones were "obsolete by 

international standards" * The firm continued to Lanufacture 

the some products* The nev. machinery had to be scaled 

down because consumption was below the production capacity 

by half* And the firm had considered declaring a few 

workers redundant ostensibly because "business is low"*

It wa% however, admitted that the new machinery did replace 

"some" labour input, dtoough It was else stated that the 

nur.ber of possible redundancies would be higher then this 

replaced labour input* The declaration of redundancies 

was only held off by the fact tiiat there was already a 

redundancy dispute regarding another firm altogether:

"V.e went to see the outcome of this dispute", the personnel 

mtunger said*

All the machinery in these oases was imported at 

direct costs ranging from two hundred thousand to 

1*7 million shillings* And where there were the slight 

changes in the products (or packaging), heavy advertising 

campaigns were udertaken to time the psychology of the 

consumers to these "new developments"* In one oase, 

however, the technical manager showed us machinery which 

after "many years of use" had been affected by atmospheric 

changes (humidity end corrosive acidity) which 

had not been envisaged initially * The machinery was



I? ''

lying idle, having been replaced a year ago. The firm was 
considering offering it for sale to any person who had any

use for it. Lat thaw have the benefit of doubt.

These replacements ere not without consequence to the

econoay in general, and the transfer of technology in

particular. The direct financial coats which prey on the

foreign exchange reserves, have already been mentioned.

Apart from these, the phenomenon engende a a continuous

nead far know-how, since as new machinery Is imported
19personnel has to be trained for its operation And it 

creates a reason (or an excuse) for expatriate personnel 

being continually retained, or imported. Indeed, one 

local employes who had been M ln training" for the last 

three-and-s-half years asserted that the last two occasions 

on which the term of this expatriate "supervisor" was about 

to expire, either new machinery and processes or new 

products were introduced ao os to Justify the extension 

of such supervisor's employment with the firm. He rejected 

the suggestion that these could have been merely coincidences. 

Thera were other oblique references to this kind of situation 

in other firms but they were in the nature of suspicions 

rather than concreta experiences.

finally, the psychological reorientation that is 

implicit in the advertisement campaigns and which is not
20based on any concrete ievelopmenta is sucielly injurious :

It creates tastes that the economy cannot afford for the 

broad majority of lta constituent citizenry. All in all, 

the contribution of this whole phenomenon to continued 
technological dependence is noteworthy.
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(11) Disclosure of Technical Data:

The obligation to disclose technical data In  s u f f i c i e n t  

detail to anablc production ia appratently taken as an 

obligation to facilitate production and no mora* In the 

case of non-investment relationships there was the general 

complaint that the information revealed was quite aketchy 

and baraly enables the recipient to produce the licenced 

products* A production manager of one of thewholly-locally 

owned recipient flraa expressed the following view:

NUhen wa were granted the right to sake these things

(products)* the licensors wade arrangements for the

factory equipment* The Installation was done by the supplier.

lie then got a representative of the licensor who

instructed uo on the varloua stages of production

for about a year and than left •••*• The licensors

representatives coae in once in a while to check

how things are proceeding and receive any specific

complaints which they then act on after consulting

the head office* To o large extent we have to

continue relying on then in oil Important aspects

of production* •*

It was than suggested to hia that it wee perhaps, sting 

to thair complacency that they *have to continue” the 

reliance* He protested that*

*yau need to ba in our position to understand the 

complications ••*•• Even if wa decided to cut links 

today that would perhaps be the end of our ^

production* They would take away everything *
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tit rvort f r r m  that, the ’-noivlo ige thoy ^ivo is  not enough

for us to fully rtn this factory independently. ,.... Thoro
is  a lot that roaains noorot. \nd wo can't ccmlain.
> anoeylsd the situation..... yes* so did bocauso os

th ingsar' you oltho ’- t-V > J o r  1*> ivo i ' .  1 o n 't  r a t

to in iu lge in  sensitive  a re a s .. . .  I  neon, thoro is  no othor 

ways..............and surely you nu3t know that to o ."

Out a oaaber of tho ijoorc! of iroc tors of the saao f i m  -ho had 
ea r lie r  oumoned tho interviewer "upstairs" to find out "vdiat io  your 
prohleo" had a significantly iifforent view on tills point:

"They don't roruoal to us everything and I don't mpoot then 
(to). I would definitely not nysolf. You soot th is is hew 

they .not tboir - well, iuily broa . If thoy tell ur ovory- 
thing* how cun thoy continue to ca m  it (their dally broad)? 
Thoy have a rir-ht Just lihe any other ovnor of property to  

hoop to thonsnlvoe shat they have toed thoir sweat to  

(Useovsr and two It an I have said*.....

flhen it was inquired wliethor his view was not irreccnci liable with 
the overall 'Vistro (at least in official documents and in  rhetoric) of 

tho policy-crake r3 to acquire technology for independent production with 
o'v to  nurturing independent economic development* his reply was that: 

* I Ioqvc f  it to talhors. "on soo* wr. ire ' *nv:. is. o 
run t is f iC terry* prr ’-jc< an l /jet, profit, a ray t x  

which is usod for dsvelopaont. o employ Kenyans also.
It is tJrroiV’h t;ieir help (the T  C - suppliers o f 

technology) that we produce and pet profit. Is  

that not '5rvvolo;ront?" (.'njphoal* a,' loi). 
had, with a deep scornful laugh (reouaably allied at the "ta lker"!), 
he ,.ushed his iiulk further into his oorrojpcgvlingly bu lly* oxcc'itivo 
chair* sa tis fied .
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'•■hat this situation illustrates is the fact that the suppliers 
of technology in this ease prefer to continue dependence on them 
by restricting tho tochnology they ness to the recipients in its 
various foras. lth continued ’one© also f-oes the financial
sad other soelal costs that underlie the relationship* 'Ta? the two 
rersem above view this phenomenon at dependence Is cuite illtratratiWo 
of the social conflicts that i uaiafthrte the Kenyan soeial foro^ion, 
n tho oao hand, there la a nacbor of tho aenagsaent,  who, despite 
Cor perhaps, became a t ) his Met* - ositico feols frustrated by the 
inability of the flra to mat as a fully In'tependant local concen, 
but who is capable of seeing that tho nrObloo Is net Isolate'! and could 
ho explained by tho socio-economic conditions which prevail in 
’to is in a sons© saying that producing and raking profit is not enough 
nod that there is a necoesslty for, and possibility of, endin'? " Is 
dependence,

Qa the other hand, there Is a director («ho is, fey his owa accents, 
a director in 17 other rinse, 9 of which '.re 7" subsidiaries and «JV 
affillatoel) * o  eeos tho dependence bat does not recognize it, "o 
him, it is Inter 'oosndence, aa equal partnership out of which each 
jv'.rty ~«ts the host possible: citizens pr^daelng and rjrtting the 
profits nrd paying tax for dovelopoents t nnd the T  fc hooping ueeret 
sooc essential par̂ s of their technology and oarnlnsr their "dally 
brorvr* for doing so. It is a partnership for prepress*; it Is 
newelopnont despite the secrecy (which In, indeed, a rlr’bt of T"~c |i 
'’lgnlfleontly, whoror.'i thle director took It for "rante ! that certain 
doeugda, laclurtlar the llesnciag igroonent, were acafid^nti ’, tm 
productioa aaaager, on the contrary, felt that they ought to ho available 
to the public 21 fter all shoul?n*t 'rfenynns know
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In the ease off mbaldiaries or JV affiliates, the situation was 
slightly liffeî nt* There was no direct con plaint of restricted 
disclosure as such. The interesting asooct of it, however, wp.9 
that, whorocs T« reprcamtntlvos gave nn unqualified ‘‘no’*, their 
local counterparts were less unequivocal, the general opinion hr in" that 
it was difficult to know. There was a general assumption by 3xmh lo ca l 

peronnol that if the firm was operatine and producing the licenced 
products then there mist have been full disclosure, vet it v a  at the 
saos tins, generally, admitted, even by highly placed Henynns t' 
fact, it would bo difficult. If not outright inposslble fer the loc 
personnel to fully run tho enterprises on their own if tho expatriate 
»r*onnel (ironically, referred to as "owners" on m y  occasions) were 
to leave, 'nd this was so even in JVn. ^e reason was, apparently,
that certain basic or cruci al irforwntlon or data was only available to

23
ax .triate personnel, who il;io occupied important ran unseat position .
If coo were to go by the opinion of t ;-t » TJC*o reprê n̂t <tivee, then tho 
explanation nay lie in the fact tĥ t In such firms, the disciorure is in 
tho nature off intor-ftrra transactions whloh do not by themselves Jeopardise* 
the positions of tho tech polony suppliers.

(ill) 'Th*a joint?;
Training is definitely a crucial cmixment off technology' transfer. 

Through it, tho bcoefflclariee arc supposed to acquire knowledge on the 
nature and use off the products; tho theoretical and practical aspects 
of the nar.ufaeturim? processes or formulae engaged in production; tho 
or rani nation, sad the actual stages, of production and preparation for 
distribution; the markets and marketing procedures; and the eoneilatlon 
n ’ analysis off results and tbs subsequent resource-allocation. Training 
can only be said to accord with effective transfer of technology i f  it 
prepares tbs beneficiaries for, and facilitates, a full overall and |»o- 
fliable control of the Uhole system off production. This, it rust bo
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at “• ’*°°® not osclurfe 
todinolo 7 ,

uito a larx® 
various position* in th 
and work theroin with a 
only fora at "training*’
specific Job and the 
result is that* in auoh 
acquired o’rills, hut lo 
then - that la* without
S ’: l l l 8 .  T h *  r n  iH lllB  

fron 57.7- In  s a w  f l  
ha3lc skills in  such 

and wcrleincr

receipt o f  e q u ita b le  r e t i n a  ^  thQ

of onpioyoca at all levels nro engmed i„
•o firm, on the boaia of thoir qualifications 
’ further training at all.** in such cases, the 
is the acquaintance of the eoployoo r-ith hie
r lB *lich *»• t» wq»ctod to do it. The end 

cases* those fims absorb and nso nlrca 'y— 
awe the employees substantially aa they fo-ml 
at tor ins: any further development Qf their basic 
in the total work-force of such enployoes ranged 
> to 90* in others, any further develorrrent of t 

t.akcs plaoe only on tho basis of tho l it! ‘ivo, 
th® prrployoos

^urther* traininer* where It is done, is noro concentratein ac dix- 
and high level positions* particular where specialized T-sKwrledR© beyond 
tho entry qu^lifloatioos and oxpor once is needed for the proper porfcrr.;nco 
of ths Job. "To-w v or* in all cases, tho training is Job-specific nnd is 
intended primarily to enable the individual to perform tho functions which 
hi* position demands. The taowledge acquired is thus lioitod to * • t 
which 1* nooossary for the specific Job tho performance of *Uch tho 
individual i* outraged. This nsans that it is only in oases where such 
j o b  requires an overall leideret ending of the different stages o f  product ^
and dt.tTlbutitm th.* th. todlTlrtuol aequlr- «— 1 th— *®*®-
C  -  * » •  >” " » *  hMh,but t. « * h  hlrf“ r “
relation to thc o  <-C— 1 1» ■«*-» produetloo than t h »  
or cKinagmrial posi 1 1 fwa* ■

u  x h a t seen where there i» training* oertal xt oust be ootod *s well, - >** f V terstan lin-a
aositioB. «  — 1—  •*«“ ' »  fo™ 1
or bj U> Pr-tt... »  ha. alrond, h—  OT[ntrl«t.

— *•. «-* — -  - “ lo“  -  w
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staff, <md jpo not available to local poruonnoj. inv s-i- 1
l ” »  t '* > y  a , -uolicy-f emulating positions In d .nagw, nt, the very petition* 

enable the holder to have an overall crapoctivo of tho p-ocr-v ^  
production and distribution and centred the direction of activity 
la essence, the nerve-centre of the whole process of production
distribution and the subsequent resourco-allocution. The oh once o f  

this is that no training can be offered to local personnel for such 
positions,which Beans that c«trol remains virtually in forolm -in it. 
fte actual poeltlone ao secured vary fros fin to a n ,  but n pon,| 
cn tho structml distribution of responsibilities to tho various ronlti

Hero .vain them are certain practices which warr.-nt rant ion  fo r  
their contribution to technological depoadenoc. F irst, I s  tho ;r.iotioo 
of hseR_liwr local personnel Iron jotting "sensitive" Inside Information 
relating to the overall operations of the flrna, an! o f nub.ioctIn ­
to strict control*elther fren locally base! oMpatriato porocu io l. or 
(rarely, because thero almost Invariably are escpatrlntor; in batVMS) 

frou the head offices overseas. 23 ib is makes It  d i f f i c u l t  te r  suote pomonno 
to have a coopleto frraap of the whole ar ~auiEatlcn and o » r a t l  cno o f  the 
f i r o .  \bovo a ll i t  rotarde the (level ojnent of analytic nnd duels! on- 
'-nktnc abilities, thus making It necessary for such flm a  t o  evr-r 
continue wuirlnp sta ff in the relovont fie lds.

ccoo!, is tho practice of onsrv-ing ;«id training loc i p-rsonnol. 
and then creating other positions for tho replaced e x p a tr ia te  (and. o f 

oeorse,getting reoseal of the nsrssmiij permits on th is  ssUte basis)# 
two firsts, expatriate financial controllers whoso positions bad boon oooupl«<* 
by local staff woro thereafter given the tltlos of "financial director" in 
one and> "financial n— gar" in the other, in another, t IHP***^ 
expatriate factory naniaer was given the now title o f "productions 
Din.i'rr", in a fourth, a foraer expatriate personnel nonaflV becate* 
a "consultant on Lahotrr relatione". nd in two othor flirts, » product ion® 
vtttu or and a sales manner bocaae "productions consultant'* narh<''tin̂ ^
and distribution -mnager" respectively, positions create'’ * o r  tholr ope<»
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wnofit. The effects an enployoont opportunities and financial coats 
of continuous engagement of exputriata personnel Has boon pointed out 
ilmily. It need only be added here that this practice also serves 
to ensure that Information relating to, and those aspects of policy- 
f onr.nl at ion and deotaioo-naking in re ;$x>ct of, those position ranain 
in the general control of expatriate hands j in other words that tie TMCs 
continue, throitfa tholr rejrosentativeo, to control and direct the 
operations of the respective firms.

Third and final, is th-̂ jractiee of frustrating eaen&sd and/or trained
local personnel out of their jobs, or outrightly dismissing tiiocn, this

. 26
making it^neoeesary" fo r the expatriates' contracts to  be renewed.
The ronownl is then explained on the neod for such expatriates either to 
o c c 'r p y tho positions while suitable local j»r one are heir? sou l, or to 
train other local persons.

The forme of frustration include* high preferential treatment of 
expatriate over local personnel; riving local personnel inadequate 
training, leaving then without any specific duties or alloc, ing to t ion 
tasks that ire alien to their field: subjecting local personnel to too 
ruch control and to paternalistic attitudes- by-passing them in discussions 
and incision-making processes and beeping froa them important information: 
denying thorn chaasms of individual advancement, aad ag then, conti­
nuously, with incompetence, which eventually creates in thorn a sons© of 
ina.lc’uency, inferiority and, ultlc =toly, insecurity. Tills has at tines 
boon extended even to the very silly extent of abuse of individual 
per-tonality awl insult - sooctinofe • itu racial undertones implicit in 
such terns as "bloody tfrican." outright riisnissnl may, on the other hand, 
be based on claims of inoaepetonoe aad insubordination, manner
of charges sup ostlni criminal intent. All this is aoaotiaes done with the 
connivance eg other local personnel employed by the saao firms either by 
reason of Igaomnrs or, acre often, for reasons based on personal interests-
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In on* wholly-cwnod tvC subsidiary, a loeil poreonnol * :nn-»ep, a 
retired senior civil servant, explained that he had -one to groat lengths 
to encourage the newly-i natal led factory aanaper to react positively to 
the inovit ble frustrations for the setae of the future of this country. 
(The expatriate factory utnager whoa the new one had replaced only two 
weeks hack, and still had in his favour a year of his contractual tens* 
bad been earlier described by hia successor as "incompetent", unstable" 
and "indecisive", and know very little of what was going on in the 
factory. Yet he wee always "hovering*’ around, although no other title 
had been grunted to bin then). 'e had apparently had sane experience in 
this field:

"You see, I worked as a ........ in the civil service.
In the process 1 cane to enow a great deal of hoe these 
or anistations operate. I also had to ' now, by virtue of 
sy position, I know a large number of multinational 
executives and other employees, both expatriate and 
ay fellow country '.sen* 1 still have clcae connections 
with highly placed civil servants both in ay fomer
'opar rent an;< others......  y employers here
know ay background very well, and labtla that is to 
ay advantage and his (the newly -installed factory 
osn> t)r's) also, because they cannot do these things
too opnnly. nut, of course, » c.in«t tfo -neb nysolf:

30you can’t cut tho hand that fse-ls you.... l can 
.'rive Just now the nsaos of five people, or eves acre,
people who had to look for Jobs elsewhere within one

31year because t!*ey couldn’t Just continue..... They
use all manner of t-*ottca; frustration, victimisation
and sooeUces even improper dismissals..... on’t
forgot saas a t them (dismissals) are genuine, nut 
a l a r j o  number ore not, w'lici* are the ones l as 
talking about.”

- 201 -
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rno of the porion* rcntioncvl had boon a personnel ounoeor in u 
aholly-o<nod suboi Ji;iry of a T  C , aonover new appointments wore 
to be nadc, ho w ul«d ’.raft, si jn air! poet the a vorti sclent a and 
also receive the applications, on one occasion# Interviews were 
conducted and appointneete mado "deliberately" in bis absence. Co 
another, ho w.s ovorr.-lo by a t o m c r  ex at -lat" per oruaoi mimeor 
who bad not even been prosont during interviews. On a t irr, :io was 
accused of favouritism because three of the Tour people be bad rocosnended 
cans fros one tribe - not tils tribe! ben he finally left bis Job#the 
former expatriate personnel manager rtnnod the position. not her# a
purchases officer in a JV affiliate >es force i to resign at the pain of 
criminal prosecution when be left the store-key8 in the expatriate 
technical mana :sr»e office in the l.ittor's absence at throe o'clock in 
tho afternoon on a wor’ing day. (Re had been granted permission to leavo 
early so us to go and pick up his wife and newly-arrived child fioo 
hospital). The following day, some a t  the raw material* w e r e found 
alanlng. The expatriate "agreed’’ that he bad found the keys two hours 
later when he went back to his office but sr ued that he could not be 
held accountable for senobedy elite's responsibility, No further investi­
gations were carried out to establish bow these materials could have 
disappeared. ;ufc why did he not face trial and prove his innocence 
instead of resigning"?

" 1 could not. let me tell you if you don't know:
If those people want to get rid of you, they will 
do so by any means right or wrong. They oan even 
uaJce up charges and even bribe people to put you
in.......I could not risk it because of ay dawestio
condition."

\ third, a sales nanogor, resigned when ho was thoroughly rebuked by tho 
expatriate general manager for reoeral incempetenoe in front of his 
departmental staff to whom he was allocating duties. ' hia was after a
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sorioa of "ninar" conf rotations. The s ta f f  threatened o s it - in ,  wore 

-ns ..' red with a threat of proopt dismissal and everything f iz z le d  out in to  

a tension-ridden norr-alcy.

A local service and ports manager, who was s t i l l  in  his employment 

with a subsidiary o f  a T  •' explained how he hac; been taken fo r three 

t\ro-month "tours": one, o f tho headquarters in  . . \ , an! othrr two o f 

subsidiaries in  cot .fr ica  and la t in  aaorica respoctivo ly  -  a l l  expenses 

paid by tho hoadnuartors but ro-imburaed by the Tonya subsidiary. M l  

ware intondod to  be tm in ing  pregrarynoa. Mis hosts aero always ovorly 

courtoom and eager t o  help -  with everything except things rela ted  to  

serv ice  and parts. Ho attended aovoral seminars hoi 1 fo r  tho sp ec ific  

employees o f the respective firn s , mootings which b rie fed  him on tho 

h io tory  a n ’ "orldwide operations of t ’10 1rni,and luncheons and M mors 

'.o3tc ! in his honour or in tho honour o f one or other per on, Tho 

tra in in g  prograrnnes turned out to be norm of fam ilia r iza tion  tours than 

concrete educational and a kill-advancing courses which be was node to  

b o lio ve  they would be. His anployora s t i l l  engage " v is it in g  consultants" 

(from the headquarters or other subsidiary firnn for lim ited periods)

*10 iCt as his supervisors. ri*oi» bis knowledge and p rio r export once ho 

"cun do ay Job without confused and arrogant supervisors", do hoped that 

h is  a b il ity  would be r  ^co-nlzod in i t s  own rifd it before he ;ot "too bored 

1 th  them and qu it".

Those, amongst othorj, aro ca t:o-hi8torios. No causa was givon 

to  place doubts on the basic trends they evidence. I t  must, however, be 

added that poa ib lo  exaggerations in tho presentation of these practices 

by tho lntervlowooe carnot be en tire ly  rulel out, 'lo ithor can i t  bo 

gauged, prec ise ly , how widespread such practices are in  general, ’ .t 

w ith in  those liia itatlan3,tfiat su ffers in the proeess i s  onya’ s a b il ity  

to  acquire and u t i l i z e  basic s k il ls  needed fo r  running tho particu lar
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industries which In f art use it3  lo c a lly  va liab le  resources to  proafxir.

This stagnation Is  obviously a recipe fo r  continued depondeneo on 
external ':now-how, w ith a l l  the jo c in l cor -re "^noon. c c ls iv e  control 

of the enterprises v ir tu a lly  r  cm ins In  the hands o f external "ox^orte" 

who enrmot be r e lie d  upon to  take account of the sodo-oonnonlc noods of 

the country, and esp ec ia lly  the need fo r  Independen t  ©concole tovclopont.

Clv) Financial and - o d a l E ffe c ts ;

The Kenyan economy su ffers other sp ec ific  l i a b i l i t i e s  hiring the 

implmentation o f the pro'-ra saos under the technological relationships 

already discussed. lo r  one, technology is  not engaged in  production fo r 

f r e e .  I t  is  paid fo r ,  ns the a reorients c lea rly  ind ica te . tgssln, frun 

a soc ia l point o f view the whole process o f pro uction and d lstributir,n , 

which constitutes the implementation o f th© forsnl aerreenonts and under­

standings entered in to  between Kenya and the TJCa, enhts certain broad 

Impressions an the national economy, because o f both I ts  nature an! the 

relationsh ips tltat i t  creates anoerrst those engaged In  production (a t 

both productive and no-pro;uctiv3 le v e ls ).  These require apod f ie  

emphasis.

fs )  Direct Financial bstn: Financial nutters are apparently very
sensitive as fa r as the rclat ionshipsbetween the technology supplier*32
and recelplants arc concerned, xcept In ' one case, there was complete 

rebuff to any inqu iries as to  tha actual amountqbr estimates o f money hich 

has boon p eriod ica lly  paid by rocip lonts to tho suppliers oi technolOfTy. 

(This was so oven In  the caso o f the lim ited nlabor o f wholly lo c a l ly .  

c*n»d firms constituting the samples:.  rt was r;ade fa i r ly  obvious 

that his information was regards! as highly con fiden tia l (even by f i r e s  

which easily  volunteered other inform ation), most f i r e s  openly saying 

30, and others using excuses vijLch unmlstakeably amounted to  the same 

v e rd ic t , "ne oxecutivo even came up with the ingenious explanation that 

i f  might be detriaontal to  tils f i r a ’s business i f  i t s  r iva ls  should cone 

In to  possession o f th is information. !owv he could not elaborate.
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Tbs Oentral Hank of Wongs (<5*0, Oh left Has *11 this information 
since It participates In the .lutljori zatt cn of repatrintlon of funds, 
« *  Just ns unhelpful. Initially, it was #«e*ested by/rolitctr.nt / a 
official of the CRK that the various f ires be contactor to five 
this information. the* he was finally convinsod that those finn had 
refused to oblige, ho grudgingly promised to five tho infora.ition
except that it would "taka 3oastino to compile". That, twwr.vor, was

33 ^the >nd of it! Thus, tho only inlc.it ions available os to the mag­
nitude of direct financial costs actually incurred by the Kenyan 
©canany in paying for toohnolor-ical inputn are t :oso contained in 
tho provisions of the agre w ests. These have already been adequatdUy 
dealt with.

(b) 'owe ptcmv T al social rf roots: Tho type of n»mtf act tiring w’ ich 
TWCs engage ln/Tenye is basically lnport-substitution. This was /in 
actually recognised in tho rourth 'ovolopraont Tan. Although this 
very plan stated that policy would voor from this course, no 
significant change has so far t !.-or> place.

Inport-STibstitution, ns a forrt of industrial!?? ition, primarily 
eee?-a to do two tMnfrnt one, to prefect and cxpllt the Barrels for the 
products which would otherwise be manufactured in the no-called dovoloped 
economies and then exported to theŝ - markets: «n’, two, to utilize tho 
available, ad general ?y Oh© r <->r, rosources of tho count ires in 
which nanufiicturinf* is '•one, eapeci illy labour aid raw natorisls. in 
this aroeess adv *ntagr» is usually bahon of such factor: - 3 available 
local capital (which lessens investment risks): lê s stringent rules 
and regulations or laxity in their irplcraentntien frri fhveitodfttj 
labour relations, safety, ’oelity standards ©<<*), and n favourable

a 1political atmosphere character! and by orm-door policies and a 
flexible and approachable body of persons wielding tho state apparatus, 
hit by its very nature, its effects an foreign exchange are negative, 
depleting without adding auch to it. This is because Imparted lntor- 
me late and aipftal pools and even basic raw materials (-las, even
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invest!innt funcU uc n one couoi >rs th© utton-uit ex pon and rates
of interest and the value of returns thereonJ) are sore highly prioed 
than primry products* Yet It is these primary pro .ucte which conri- 
hute over CO of the foreign exchange reserves* This is bound to 
affect trL:ncs of payments, as veil, as between onya and the baao- 
countries cf tlx; T* the exchange ia goods un<’ oervlcoa being woi iter’ 
in favour of such countries* Ihdor those circinatancos, the producers of 
primary products sot ainioal roal returns si nee they have to subsidize 
the reduction of this unfavourable balinco-of-puyaont (even when the 
scourge of alddlo non is put ajjd.de). :'ron a general point of view, 
the economy remains virtually indebted (loans and tled-ald being added 
on topto worsen the situation), and social welfare rTor-rarwoe suffer 
owinr to lack of Investment funds. Those same prefaced* of priirary 
goods, already aettlmr minimal returns and pettitu? no "suboi ’ies" in 
the form of wolf ana pro ~ramme, ire bound to suffer negative, at >tic 
or at best sin!ssl derelopseot in their social ecndttions* • s«?lo
producers ore, of course, less susceptible to this in that the voline of 
their production offsets to sons extent the effects of that siiisl y* 
further the scassngw of Biddle nan Is alien to them* not to mention the 
fact that tlioy may, and 'usually, h ive other oonmercial interests an I 
also possess some political clout.

But this is only one aspect. Another is unemployment* Certain
.1ofe opportunities (principally the most, important in terms of overall
control) are ̂ imply ot»t of tho mnrtaefc for local personnel owing to tho

35presonos of their expatriate counts*parts* of cours", there is always
'l»c o:..:o ”»»t tB fust sr of I its ifisnomsnieii t W  the axpatrihfces - ,
and rust continue to ho, in ronyn Njeauso the Jobs arc specialised and 
local personnel nre net Wsllnble to fill them (’von secretarial and 
a ’niRistrative Jobs"), 'his ?r ̂rnnt loec not, however, oxplnin the 
fact that certain Jobs are expressly reserved for expatriate penomcl
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in investaent and technology tr mafor Bgrvmonti without any possibility, 
•vithin the freoework of the a<w«otiients (and undoubtedly, the fraa©v>ork 
of policy within which they operate), of local p ersonnol over taking 
ovor. loroovcr. It is doubtful, hî jly so, whotiior there is any Job 
position within any of the stages of actual production and of super­
vision and distribution which TN\7s engage in in Konya for which a 
person cannot be trained, and take over competently, within a period 
of ton years. And this is quite a generous estimate. Yet the agree- 
nents are renewed and production goes on on the basis of external 
control and continous dependence even for firms established as early 
as 1949.

'JxplnTWtiona hove to be sought elsewhere. ’rom the point of view
of "Pres this position gives them the opporturnity to control the
pro co a a as a whole, to hive * firm grip and ensure the smooth operation
of the process of production and reproduction of capital and therefore

30control and direct the economy in general. Theirs is the Ideology of 
aocusulation xdtich requires the conditions prevailing ih Kenya to thrive. 
They are not, ami should not be, expected to act against it for the sake of a 
dlastetrlcolly-opposed idea of "indorondent ocononic development of Kenya,

In the esse of those who formally control the stats apparatus, it 
would appear that explanations range from shoor ignorance and inability 
to understand the socl-oconocdc implications of this phenomenon, through 
indifference (both equally culpable in our view), to a firm belief in 
the capitalist node of production in which, to such minds, decisive 
foreign involvement in the econony is inevitable, \nd, quite significant 
too, arc the benefits which accrue to such individuals from the relation­
ship, especially in an economy principally organized on the basis of 
Individual enterprise. These ccae in the form of, inter alia, ’ircctor- 
ahir-s or other positions in tbs "T’c; - sponsored enter; vises, financial 
stakes therein, and specific financial emor.ruents (donations to»ar ’3 
co' vrunity or indivi'hjal efforts, which are in fact disguised kickbacks),
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n̂d even in the nature of ’, in rh tr-ic, o? tho «'*r -on litioo of 
such lndlvt'imls, which hi3/ ? fleant impact on their psychology. /a

Again, the very fact thit the tcehnol<vy is basically
1 sported from industrialised court ri os, with little or no notification, 
by Itself seans that the ewployncut op-wtunitios conomlly available 
are reduoeel to a rdrinun, that minimum necessary to profitably oporcjte 
a capital-intensive technology, optical use of available l.'bottr 
resources is structurally node impossible.37 ini the social condition 
of this very labour that is engaged in production is characterized by 
low voces and inadeimto provision for such basic social needs ae 
housing# medical and recreat'oml facilities, transport, oocial socurity 
education and industrial e foty, and generally ccnto"ipti’ou3 attitude.
(It is not odd, under those dreinstances, thit "labour" cannot even 
afford to utilize or consume acroo of these articles and products which 
are its very embodiment)). The social differentiation that exists 
between the personification of labour end that of capital can only bo 
aptly described as "Two nations)^ the one exploited, impoverished 
and barely survivin'?: the other wallowin'? in absolute ucflth that cannot 
be adequately cen.-*:r»-’ '-•̂ r-dso f’v;n cons class ly. ' tr;o ho a* srjr.T" 
(in the early hours of tho corning’ and late hours of tho afternoon) &t 
the .functions of Itu Poad and Ehuru ’U'jiway, or of Jbgbo and 'uealen 
or Tl’:onl oad3, nr 11on" Tnter riso 1o ' *■, or s <*v *mri on of the 
•nthares nivf n»riobanpls -dth the '\rthalcrae '‘rid 'ov/.?r t ‘otos, all 
a t mircbl, (m o b s  aany, many others in WirtM and elsewhere) vill 
suffice t© dramatise the extwr*ti©8 which characterise the social 
conditions of theee ha dc elononts of r i at production. I cnry,
endless multi-files of hare - or ncar-hare-footed, shabbily dressed 
human* valtdnff with a daterrdn tion that could only hnve boon condi­
tioned by othera* dictates, with a pri'V> baaed on nothin?? but sheer 
hinanity, and dimply tho ability to earn the tercet dally bread - 
and survive whatever the difficulties (but still finUnc? things 
end Jobss to sues about in their wretched condition, despite 
expectations tiafifl.filied). It worit: toiling. In sometlnes bamrdous 
conditions, with the unroncomod rhythm of a no:ir—automaton and vith

/209



209

or lew 1 own one’s ■ is little as an ~ -
1-nth nwoy), receivin' the only than*?3 (a ner.ro salary) at the end 
of Ion’ arduous ttirtty days • • »* • ■ r A,10,15,20,
~0 or dO or so years for l" tone service. \ t

a crowded .squalid neirhbonrhoo d, with over—n̂ or-coll nose structures 
for houses, the insides of which are inhabited r to of two-
aqmrc'fect a person: the only :ion, beyond a tin or two of
"hooo-brew” ever a lohe or two, bein'- the sound? of wives and children 
complaining in words, or through other equally effective taonm, of the 
lech of "'e uate o-’ lblo-;. ’.’o ratt-r ve- *'.vn ‘ *' e r.lr- i: iy he, it 
einnot as little as blunt the nonotoneijs snd socially der?radinf? efforts 
of reproduction of capital that aisvi»vrly pervades the life of labour at 
thia onrt of the scilo- the one notlop.

Then, of course, there are the ffieaartnt? automobiles occupied by 
equally plead ng iraa-rs of humanity with oonteept and satisfaction 
rinplin? freely on the faces, scmotlnea luring the steering wheel and 
at other tires tilting ftffuge (iron donth??) in far bach comers rtf the 
insides (obviously not boenuso ho iron ind steM 'ior~,e la fnll). t 
work: supervising and overseeing the procoes of reproduction from a

-• .M« vant »;,T' paftpt* Ntlsetilg ftllltS pMfiWttlslll '.:v!
’lstributinff than to hla sitlnfaction, provided labour does net once in 
a while bocooe wildly unreasonable and demands "noro than its share" 
of its trutta. At hone; a rjuarter-'ri 1 oretro *rlve opto the eoolnees 
and abundance (both in space and contents) of the homo in which the 
effects of a "hard day's rorVcan now be re tiecd aeeor-'lng oa to 
cheioe. The heartaches suffered are definitely not the result of the 
struggle to 3 in My survive in this other nation: nay !>o of a v e r -  

indulgence and the strug-i© to extract noro from labour.

These are obviouely gilmwcs of the extronities of ' ,

the social eotif’it’ons, of labour ■: capital, *o which technology, as 
* ccepowant of labour that capital has expropriated to itself, contri­
butes. 'cros - this whole spectrum oust obviously lie other loos
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raoatlc contrants. ô ovor, tho important phonoocnon to note here Is 
the exploitation ant tho resultant social differentiation that characte­
rizes tho process of transfer of technology as a constituent port erf the 
whole preosse of promotion fra which it enanot bo fruitfully ; divorced.

Lastly, tho natnro of tho prodt»cts which aro » mif actur©' in this 
process also m  uirot consideration. The ceaorcl toodeocy is to manu­
facture r moinni - oriental, rather than Intoreedleto and capital, foods. 
"te«*ntioni exist, especially ia the fore of eeeltine tools and implements, 
onti on nay also be acute of the assembling of son© of the interne Hate 
a nd capitnl r.-oods, ©stecinlly in tho -l-rrleultural an construction sectors, 
rut this ia very limited: bmiĉ lly, conurwr products are the mainstay 
of aaitufa cturinff hy 'T*VC suhildiaries and affiliates. ‘hi* wvms fir:J» 
that fenya still continues to import quite a hirdi percentage of its noate 
in intermediate md capital goods. Very important and expensive components 
of production. ocondly, t'je typo of consumer products oanufactured re 
those already developed nnd pro ’ ic©’ in the developed countries, the 
base-countries of NCs., where capitalist devolopĉ nt has made conspi­
cuous consuoption a basic tenet of tolly lifo, both physically and 
psycholorioally.

The promotion of those products is carried out via an intensive 
network of advertising activity, rueh advertlsment uses very available 
means of eoamunicntlon: thee tree and mobile cinemas, television and 
radio; news pa pors and magazines; bill hoards nnd signs (ncon-li dited and 
otherwise)| pamphlets, posters sad stlekers( on etroot-pests sad buildings, 
on an*-? In vehicles, through lr 1 vidua 1 istrihution ©to); tio-shirtr., 
Jnefcets and other wearing apparel} salesmen (sometimes with t roe-samplos) t 
con petitions end raffle? ; parties In the name of one thing or another; all 
man or of '’options r.rri sponsorships; c ln-’ri - the list is on’lcr.cl 
Hie intensity of such advertisement is bound to, and does, have, a 
psycholor~c 1 effect on the list nor'; nd *'t©'ior , w’ ich effect is 
translated into a desire to possess the relevant product, it hoconos
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ovon core e f fe c t iv e  •ihen place*! agntnst the background of a society 
which la  balm  m m U k ) sb the bast a o f  the c a p ita lis t  ideology, where 

the "success" o f an ind lv l Jual is  eearwed In terms o f the eonspicuousnoss 

of his owners';lp of each pro e ta *  one o f those oho aro Incapable of 

ouch ownership e ith e r  hojae fo r  fu ture "snoeeas” , o r  f a l l  hock on a l l  

manner o f myths to  ra tion a lise  th o lr  condition. Th is, from a soc ia l 

point o f d o e  «e would c a l l  the tran s fer o f inappropri ate tastes , Mot 

because Kenyans (o r  citizens of any other so-called dovelopine country 
In a similar situation  for that m atter), are too backward to appreciate 
those tastes. I t  la  precisely because the op o r tunity eo to  do is  

ava ilab le  only to  a minority o f the oitiwonry and is  in  fact dependent 
on the oBpM tatice o f the m ajority o f  Kaapaas. The satis faction  o f  t&aea 

minority tastes contributes to  the in a b ility  o f the economy to  Improve 
the baste socia l conditions o f that majority. s the oayinff *roes, the 

rich get richer end show i t ,  the poor ret poonr -  and co not bide i t .

C. rr.VZifi vent cr .■sqp30'iy;Y

I'p to this U - i aucusalon on the bargaining i-rocoaa, the
. .rooatmts and Issues o f lnplocxmtation has only boon in relation to 
ir nnfor of technology. This eoetion aims to deal «dth tho injjortnnee 
of 'vnlry.-cnt o f  toclmology, cot raonly roforrcK] to at. research ami 
development (or Ift ), in this whole process. Basically, it is negli­
gible.

Tho contri! :tlon of any ~r ~prr>;vosed cr .joint rojoct to P.. 0 
in "onya is not ono of the criteria used in tho pro cot;* of negotiation 
with foreign Investors. This waa eocprossly confirmed by both tho 
principal economist in tho ’Inlstry of Industry ,«nti ICDC pro and also 
by a onc-tlme noober cf tho *:rc. Ihirthor, it does not actually feature 
in tho negotiations as such, leaving aside tho fact that it docs net 
form part of the cr iteria.*1
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The a-Toononts onntnln no direct refrrencco to such contribution 
either| end th e re  are no specific obligations on either the foreign 
sMnpjiore or t h e  local recipients of technology to contri’*xte to, or 
• rawete, the develojmnt of technology H n r w t  to local ooonodo and 
-octal needs. The only two n re-nonta which mate? oblique reference^ to n 
r_ provide that the licensee 3hall inforr the 11 censor, in reasonable 
retail, of any processes or fomuloo or products developed by the former 
in the cowee of uainff the respective technologies or ennuiacturiag the 
lieencod pro'ueto.

As far as practice is concerned, the principal eoonosdst am in
observed that ‘"**veloT*»nt of technology - I oaan techno lacy af specific 
local relevanco - in conjunction with foreign Investors as a joint projoct 
is sdntssl If not non-existent". The genera 1 response from the private 
sector eat that * 1 *oa tragically perfor od in the baso-ccuntrics <rf t’.io

, ;ny local 9M> restricted to sinplo modifications or hlterationc, 
ehore these sere required kf such local conditions ns weather or lack of, 
or Inadequacy in, oort in Infrastructural facilities (for exuaple runnel 
roods). For example, one vehicle assonhlinr firr ■*. I to alter the ciao 
and notorial of the nudjruord on their vehicles so as to cater for Buddy 
terrain. Another ha to reinforce the tyj*> of paint it uo-j go an to 
ml;o it less susceptible to corrosion.

Also prevalent (in fact nore so), is the form of A that roes into 
product dlfforontlatlon either within the a a o e  fire or aa betvrocn different 
flrns, 'nah of this takes place in the bassoountrios, the results boing 
no rely applied In Kenya, HW w b f  , several firms stated that they eng > 
to a limited extent, in this hind of nth locally, for example in differen­
tiating certain tastes and colours of odlblo foods and hovora *ns or certain 
containers or packa;?os ôr thoir proHiets. "bus, tho United level of 
flto which la carried out locally is rarely sttfMtantlve and is, in virtually 
nil cases, done within the international framework Which the tkcb operate 
In, satisfying in the process their meed to diversify, video and control 
their markets - aad t'us remain the International commercial gi nts 
that they have becene.
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Nominal 1 Iaauod ' 1 Jhnre-hjldlng M Indebtedness
Share
Capital(3hs)

Share
Capital(Sha)

Local Foreign I s
a
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C Jut a tending)
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K

u a
£j

Runber Sou­
rceoou— 1 *

gg
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| * 1 1

1 jana only) (Shs. )
(6 ntry 0 & c+

I
W* 3

75,000,008 ft
a 19- 1 9-

A 75,000,000 1 0 600,00$ 2,399,996 UK PB 52 69 20,000,000R 20,000,000 11,235,000 5 2,257,000 UK PT 50
0 5,000,000 5,000,000 20 •T 250,000 US PV 56

T 7 (£3233,000)B 64,152,000 64,152,000 20 1,449,335 1,757,763 UK PU 49
12 41,420,000 41,420,000 20 621,300 1,449,700 US PV 69 69 34,300,000P 23',500;000 23,500,000 20 t Z ' , 7 3 0 693,230 U3 PV 735 75
G 6,000,000 5,321,600 2C — 266,030 FUG PV 53 — 170,000,000II 34p;ooo;ooo 320,000,000 10 b b UK PV 60 b
I 11,000,000 n;ooo',ooo 20 275,000 275,000 S PV 69 69 4,713,500
J 200,000 200,000 20 — 10,000 UK PB 63 — • 0
K 5**000,0006,000,000 40,230^010 5 2,056,004 5,999,993 UK PB 43 69 6,000,000
£ 6,000,000 20 300,000

US
PV
4-

7567
5 ,0 0 0 ,0 0 0

H 3,000,000 2,550,000 20 127,500 — — PV 72 — 4,049,2 :J70
0 5,000,000 5 ,0 0 0 ,0 0 0 20 100,000® 150,000 UK PV 49 73 3,000,000
P 3,000,000 1,520.900 20 76,045 — PT 75 — 2,444,025/70
Q 3*633,000 3,653»000 BOO 3,023 5,625 US PV 67 67R 2,000 2,000 20 100 UK PV 59 —
3 1,500,000 1,000,000 20 — 50,000 UK PV 49 *76 7,362,330T 12,362,3.30 12,362,330 20 412,096 206,043 J PV 76
U 2,000,000 1,300,000 20 31,630 62,320 S PV 63 63 2,315,100

Inf omatien

Valid
03 at:

2/2/792/5/797/12/7913/5/791/2/7912/3/3026/2/306/7/7931/12/7923/12/791/3/79
3/1/30

23/3/79
22/3/7911/9/796/6/3014/5/79
1/1/7910/12/792/2/30

i

MMV*
I

3i llfHCSi Flloo of the respective flrma in hto Companies Re^atry, LQi>t. of the Reciatrur-Genoral,
iff loo of tha At Varney-General, Iloirobi.
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'otca to Table IIA:

(a) Although the figures for no rainal and lBaued ahare- 

cepltal are operative aa at 2/2/1979, those relating 

to shore-holding are only available aa of 1972, 

uhen both the normlnal and Issued share-capital 

stood at Kahs* 6,000,000* From 1972 onuards, parti­

culars of allottees were not entered in the main file, 

but in other "mini-fileo" which were under lock and 

key and were not available for perusal*

( b )  Out of the 32,000,000 allotted shares, two are held

by a Kenyan of British origin who la a director of the 

company. The other 31,999,998 are held by a 

holding company which Is in corporated in Kenya 

but is a public company whose shares are understandably 

owned by locals aa well aa foreignora* However, the 

relevant file was unaoailable in the registry* The 

structure of this share— holding could, thus not be 

analysed*

( c )  There are further outstanding loans of DM» 1,12*,800 and 

£8100,725*

(d) This is e company incorporated and organized under 

the laws of the State of Nevada, USA* It was 

registered inKenya ss a foreign company in 1967 and 

carries on its manufacturing activities aa such* It 

is not required to file such details as are contained 

herein*

(e) These shares were allotted to prominent Kenya Businessmen 

and politicians, including three Cabinet ministers,

on 26/6/78*
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Source C ou n tricst

UK -  United Kingdom 

US -  United StateB o f America 

FRO- Federal Republic o f  Germany 

S -  Switzerland 

Mature o f  f i r m

PU •  P r iva te  Company 

PR -  Pub lic  Company
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Table II Bt Local/Foreign Share-holding in JVs

r Shareholding PercentageShare-holding TotalIssued Information
Va 14 4

I Local
■ *

foreign •
va ixcl 
as ati

Shares Holder Local Foreign-A a600,004 MOP
~a2,399,996 20 30 3,000,000 2/2/79

D 1,449,335 0 1,757,765 45 55 3,207,600 18/5/79
* 621,300 0 1,449,700 30 70 2,071,000 1/2/79
T 726,750 0 693,250 51 49 1,425,000 12/3/30
I 275,000 G 275,000 50 50 550,000 31/12/79
i 2,056,004 G &MOP 5,999,999 25.5 74*5 8,056,002 1/8/79

0
100,000 MOP 150,000 40 60 250,000 22/3/79
3.023 G 5,625 35 65 8.653 6/6/30

T 412,096 G 206,04a P . 67 33 613,144 10/12/79
X 31,630
[ •

G 63,32(j 33 67 95,000 2/2/80

SSCRC3I Piles of respective firms In the Companies Registry, 
Department of the Rostatrai— General # Office of the 
Attorney—General v Hair obi ,

HOTHSi (a) See similar note to Table IIA* 

MOP Members of the Public.

G Government.
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1# The procedure described here re la t in g  to  these applications 

mas outlined by the p r in c ip a l economist in the Ministry 

o f Industry in  d irec t in terv iews held with him,

2, The answer to th is  question ues compiled from interviews 

with the p r in c ipa l economist in the m inistry o f  industry, 

the Public Relations O f f ic e r  o f ICOC (a  •development 

economist* by his own c la im ) and two one-time members

o f the NPC, and e leo  from documents prepared by the NPC,

3 , ICDC, accordbg to the la t e s t  form o f annual return 

ava ilab le  a t  the companies reg is try  (dated 1/2/1979) holds 

t»lt»,200 shares o f she, 20/- each to DFCK*a 207,100 shares 

and FireBtone T i r e  and Rubber Company*s l,i»<*9,700 shares,

3A, See a general opinion expressed in  an e d i t o r ia l  comment

o f a lo ca l weekly in  discussing fo re ign  exchange dralm

•Perhopc oven more wording is  the fa c t  that the 
government continues to f a l l  v ictim  o f  so-ca lled  
fo re ign  investors whose pro jects  ere  condemning 
th is  country to years o f  fore ign  exchange drain.
Some o f  the pro jects  the government has approved 
in recent years are investments only in name.
The investors concerned are entering into jo in t  
ventures with the government in sn Brrangment in  
which the fore ign  investor procures equipment fo r  the 
jo in t  venture and recovers more than he has invested 
by creaming o f f  huge sales commissions fo r  equipment 
procurement. Often the fore ign  Investor negotiates 
lu c ra t iv e  management fees  payable in  fore ign  exchange, 
and invariab ly  i t  is  the government which ends up 
guaranteeing the fo re ign  component o f  loons advanced 
to the jo in t  ventur • Whether such ventures succeed 
or f a i l  makes l i t t l e  d ifference  to the foreign 
investors , for usually they have already made th e ir  
p r o f i t s  long before the ventures ge t o f f  the ground. 
This 1b capitalism gone hey-wlre. The government 
takes a l l  the risks while the c a p ita l is t  takes most 
o f  the p ro f its  I*

(The NAIR00I TIMES. Sunday February 8, 1981, p,i», C o la , l ,2 ) ,  

*»• Cap, 113 o f  the Laws of Kenya,

5 , Cap, 172 o f  the Laws of Kenya,
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6. I t  must be remembered that the dlecuBslon here r e la te s ,  

s p e c i f i c a l ly ,  to Investment agreements so that th is  

statement should be seen ulthln th is  l im ita t ion .

7. ■Integrated" here r e fe rs  to those Investment agreements 

which have substantive provisions on technical end managem ent 

services and licencing (trademarks end tradenames)

In tlgratad  In them. These provisions w i l l ,  however, be 

dealt with In the discussion o f the s p e c i f ic  re levant agree­

ments to avoid dup lica tion .

8. .N .T.S. V o l.  579, 159 See text in ICSID: ILW:1.

(Oceania Publications, Inc . N.Y., March, 1977) and 

CLIVE M. 3CHMITTHQFF (e d ) :  In ternotlonsl Commercial

A rb itra t ion  (Oceania Publications In c . ,  N .V., 197^-75, 35.

9. A r t ic le  1 (2 ) of the Convention.

10. ICSID: ILlili 1, Praface

11. Concilia tion  proceedings (which aa has been mentioned, 

are envisaged in only one agreement) are Institu ted  by 

e ither a Contracting S tate  or a national thereof, and ere 

conducted by the C oncilia tion  Commission uhoie member(s) 

is  (e r e )  appointed by the part ies , o r ,  where they f a l l  to 

agree, by the Chairman o f  the Administrative Council

o f  ICSID. Being s conciliatory body, the Commission merely 

considers the issues and makes recommendations to the parties 

endeavouring as i t  were to get them to a mutually 

acceptable understanding. Dn procedure for  c on c il ia t ion , 

see: A r t ic le s  12-16, 28-35 and 56-63 o f  the Convention 

and also Rules of Procedure for  Concilia tions ProceerHigs 

made under the Convention.

12. On a rb itra t ion  procedures see A r t ic le s  12-16 end 36-63

of the Convention.
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IS* See a r t ic le s  14, 31 and 40 o f the Convention,

14. See text In SCHMITTHOFF <ed) aupra. 273.

15. For a nore elaborate diacu88ion o f th is  subject, see:

urjCTflD; R es tr ic t io e  Business P ractices  in 

Relation to  the Trade and Development o f  Developing 

Countries, Report by the Ad Hoc Group o f Experts 

(UN Publication  Sales No. E .74.I I .D .11 ).

UNCTAD S ec re ta r ia t : Major Issues ar is ing  from 

the Transfer of technology to Developing Countries 

( TD/B/AC. 11/10/Rev. 2 .,  N.V. 1975).

UNCTAD S ec re ta r ia t : An International Code of

Conduct on Transfer o f Technology (TD/B/C.6/

AC 1/2 Supp. 1/Rev. 1 . ,  N.Y. 1975)

UNCTAD Secratorlst/UIPC 3urcau: The Role o f the

Patent System in tha Transfer o f Technology to 

Developing Countries (TD/G/AC.ll/19/Rev. 1 . f N .Y., 1975) 

t'.K, SUBRAHl'ANIAN: Import o f Capita l and Technology (New 

Delhi, Peop le 's  Publishing House, 1972)

16. "Minimum ro y a lt ie s "  are in  the same category aa lump-

sum ppymente in the srnoe that they are no longer pegged 

to production and subsequent so les , Worse s t i l l ,  they 

actually safeguard the supplier ogeinst "uneconomic" 

returns which i t  would otherwise get in  the event o f  

poor performance on the part o f the rec ip ien t .

ISA. A partic ipant in a seminar fo r  engineers on

■Development in A fr ica " (organized by the In ternational 

Federation o f Independent Consu lting Engineers held 

at Kenyatta Conference Centre, Nairobi, in October, 1960) 

expressed the opinion that:

"The shelves o f  the World's supermarkets 

fo r  technology are f u l l  of the b lue-prints.
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gadgets, systems, that Is, with 'technology* 

thot has been designed in the first instance 

for, and is suited best to, industrialized economies 

and societies Little else is readily available,"

(See DAILY NATION. October 29, 1900, p.t» cols 2-54 

See also, comment of managing director of firestone 

East Africa (1969) Ltd., Stephen Julius fabian, during 

an interview with a •special correspondent* on the 

activities of the firm. In the interview, ironically 

titled, "Firestone follows 'Nyayo' with a firm but 

gentle tread", he states (in answer to the question 

■Where does Firestone East Africa obtain its technology?*) 

that!

•hie have an agreement with The ^irestone 

Fire end Pubher Company in the United States 

which enables us to obtain the latest processing, 

manufacturing and tyre engineering technologies 

developed by the company's research and development 

centres «,,/whlch7 are operated by Firestone 

in Europe as well as in the United States,,,••

(See SUNDAY NATION^ October 26, 1900, p, 12, Co Ib ,

1-6 (emphasis supplied)),

17, That is to modify or alter equipment and processes,

18, A managing director of a 3.V, affiliate of a UK TNG,

19, It also contributes to the displacement of some workers 

by Machines, who ere then declared redundnnt, 1 his threat 

to workers by the introduction of new technology (either 

in processes or machines or both), was at the base of a 

controversy between two firms, Technical Engineering 

Services Ltd, (TESL) and Pleasey (East and Central Africa) 

Ltd, (PECAL), on the one hand,and the Union of Post and
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Telecommunications (UPT). According to the secretary-general 

of UPTt All Moharaed, workers ware being dismissed on the basis 

of new technology which employers claimed to be benefittlng 

the country. Forty-floe had already been issued with quit 

notices while hundreds were threatened with socking by 

various telecommunication organizations. TESL had dismissed 

over ten workers, while PECAL wanted to terminate the 

services of thirty-five, the managing director of PECAL, Graham 
Oncon, in a letter to UPT dated November 10, 1980, explained 

that the introduction of the new technology needed reduced 

labour. He stated:

•We estimate that the direct labour Involved in 

installing and commissioning an electronic exchange 

ia approximately 10# of that required to lnstal 

an equivalent electrical one, although we agree 

that some of the direct labour remains relatively 

constant. Clearly, therefore, we are experiencing 

a reduced requirement for labour."

(Bee 5UM0AY NATION. November 30, 1980 p.3 cols. 2-4

20. See, for example, the remarks of the minister for informa­

tion and broadcasting - Peter Oloo Rrlngo, in e Speech 

read on his behalf by hie assistant minister, Alphonse 

Okuku, at a Marketing Society of Kenya luncheon in 

Nairobi. He castigated the unscrupulous abuse of 

advertising and condemned advertisers who exaggerated 

the qualities of goods, making wild claims about them and 

sometimes telling outright lies:

•There are those which misreflect the world around 

us to our children; then there are those which are 

downright unethical".
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(Sse DAILY NATION. December 4, 1980, p*5, cols* 5, G and 

DAILY NATION. January 31, 1901; p* 3 , c o Ib . 2-5-).

Interestingly, however, radio and television, both 

government owned, get much of their income from 

advertisements and from programmes sponsored by such 

advertisers* The latter have quite a strong bargaining 

position in relation to programme allocation and 

determination of charging rates* (See DAILY NATION.

January 1, 1981) p* 1 cols* 2-6 & p* 20, col* 5, and 

February 8, 1961; p* 4, cols* 5,6)*

21* The licencing agreement provides that in the event that 

it is terminated, the licensee must ceoBe the use of the 

manufacturing process(es) and the manufacturing of the 

licenced products* It must also return all the documents, 

plans, print outs, formulas, etc, to the licensor, at the 

8Bme time giving the licensor the option "of disposal af 

any of the licenced products which shall at the time have 

been portly or wholly manufactured and/or packaged and 

shell not have been old and delivered to their lauful 

purchasers?*

22* He gave us a helpful opportunity to peruBa the documents 

despite the dlrector*a view of which we informed him*

23* For example, in one case, not a single Kenyan knew of the 

formulae for the manufacture of a particular product* *he 

highest placed Kenyan only knew that the basic ingredient 

was a powder which waa imported and was mixed in 

certain quantities with other materials including distilled 

water and sugar* ThiB powder woe referred to only by 

a name which was neither generic nor otherwise scientific* 

The firm has been in operation since 1956*

••••223



In anothor, the co-ordination between two sections of a 
foot nry, one of which was preparing intonnodiate inputs and 
the other using them, was done strictly on a confidential 
basis. The Konyans in the different sections did not even 
know that their work was complementary t those in the first 
section did not know what was the dostination of the 
intermediate products, and those in the second did not know 
whore their inputs come from*

In yet a third, the distribution and accounting systems, 
(the latter was in foot changed at intervals) were known only 
to the expatriate personnel.
This lack of training has been lamented even at high levels 
of government*

The Minister for Labour, Titus Mbathi, while addressing 
guests at a ceremony in honour of employees who had aervod 

the 3a3t African Power and Lighting Company Ltd, for 20 years 
and over, noted that many employers were not using the 
opportunity of the training levy which continued to grow 
larger* "There were many employors stoo contributed to the 
training levy but did not undertake any training themselves", 
(See JirJDAY ;ATIJrt« November 16, 1990* p.3, cols. 5,6).

President Daniel arap Mol, in a apeooii read on his 
behalf by a minister of state in the president’s office, l 
Tioholas Biwott, at the official opening of the extensions 
to the Scut African Industries Ltd, factories (on November 
13, 1930) stated that*

"But as industry becomes more sophisticated and 
the whole economic panorama in Kenya bee >nos 
injected with more doses of technology and science.
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so the demand for skilled and fully-trained manpower is 
rapidly inoroaeod. 1 am making t via point deliberately 
became I am simply not satisfied with progress in 
the training field .... At present, we are oartainly not 
drawing upon the country's fullest potential for 
the training of skilled; ; ' "wrkara, yet our 
people are our greatest asset in the development 
of our country. We must therefore give training higher 
priority so that our people can became a more effootive 
instrument in the development struggle."

(The full presidential speech is contained in the uAIRlbl 
IM13 of November 23* 1930, p. 70, cols. 1-4) •

25. This practice is so prevalent t iat whenever we ventured to 
interview any local personnel, they would in many oases either 
contact the "upper" or "inner" office to seek permission, or 
instruct us to approach one or other of the expatriate staff. 
(The division is oven emphasised by the allocation of office 
space in same firms). This is, of course, easy to rationalize 
on the basis of delegation of authority within an organisation, 
however, it is difficult to so explain away tho foot that a 
responsible local factory, sales or personnel manager, for 
example, does not have authority, intelligence and initiative 
to decide within the framework of the whole organization, 
what Information within his jurisdiction could properly be 
disolosed - while an expatriate one in a comparable position 
has.

26. hie illustration of this is the case of iloecst âst Africa 
Ltd., Braployeos of this company reportedly wrote letters 
of oam̂ olnt to the Kenyanization of Personnel Bureau, the 
ministry of labour and tho ministry of home affairs accusing 
the management of the company of being Anti-African, and
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usin'; irregular tactics to forco African' 3 in top positions 
to resign. Between the end of 1977 end early 1930, fifteen 
Africans in managerial positions and about thirty in the lower 
echelons had been forced to resign through either being forced 
to work under unqualified personnel of Aslan origin, or being 
made to work in areas unrelated to their professional training 
end thereafter charged trith incompetence. In cose these foiled 
the employee was then offered lucrative material incentives 
in exchange for his resignation . The managemont in this 
case reportedly enlisted the oo-operation of an African 
administrative manager, Peter lTdungu Kanarl, who had joined 
the company earlier after resigning as deputy direotor of 
Central Medioal Stores of the inis try of health, and who had 
what the employees colled "unahakaable connections within 
the government" (P. N. Kanarl, oooordin to the current 
form of annual return dated 10/5/1973 and filed in the 
companies registry on 14/7/1973, and notification of directors 
dated 26/2A930 and filed on the 3eme day, is an alternate 
diroctor of the Company). iSxpatriates in the company, whose 
continued existence the company had unsuccessfully sought 
to justify to the Bureau on the basis that they were trained 
In specialist fields (like textile engineering) for which quali­
fied Africans were unavailable, nevertheless stayed AKD also 
hod their work penult 3 renewed. (3ee HAIRJBI Tir.tdJ. January 
20, 1930| p. 1, cola. 2-4). According to an employee in the 
firm, there is a now a clear-out social division between the 
employees on the basis of whether they are "Anti-Kenyans" 
and support the expatriate managerial staff or not. 3one of 
the Africans who have in the post boon known to side with 
the g:J)' triates hSVe tried/”;] jin tho ennp, hut /to

/2?4.



226

lio7e bean given a cold shoulder because they nay only be acting 
aa spies,"

If interest in this reapeot la another dispute, v/hloh v/aa 
before the Industrial Court, between the Kenya Management Jtaff 
Association and Johnson and Johnson Company Ltd. relating to 
the sacking of a production manager. According to the Association, 
the employee was arrested by Criminal Investigations Deportment 
officers on instructions of his employers, and tokon to a 
police station, where he v/as handed a letter of dismissal 
frara his empliyers before the Investigations were even 
completed (He wa3 alleged to have boon involved in a theft 
in the company. Ho orlainal proceedings were filed against 
him), (3ee The 3TAiIDAKI .August 6, 1930| p. 3, cols. 2-6).
A vary rooent case is that of 4ast African Industries Ltd.
The workers here, some 271, staged a sit-in and prooession 
strike on 6/2A981 to demand the dismissal of an expatriate 
engineer who they said had insulted a shops toward (calling 
him "stupid African") and looked him in his office. The 
chairman of the firm, on indigenous Kenyon, Joseph Boiiage 
fanjui (who is, among other positions, also the Chairman 
of the Kenya Association of MaraActurero and the Konya 
aoctemal Trade Authority) denied the claims and categorically 
stated he would not succumb to the request! "1 don't toll then 
who to elect and they can't tell me when to sock ray managers"
(DAILY February 7* 1931). One hundred and two
employees of the company and two shopatewards wore respectively 
char god in court on 7/2/1-31 with holding an unlawful public 
procession aad inciting the employees (JUHPAY HATiJM.
February 3, 1931). Thoy v/ero released on 13/2/31 when the 
Attomoy-Ue^erol gave instructions for withdrawal of the 0030 
(Th<i 31;, PAID. February 14, 1931). Tho Board of Directors
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and Management of the company placed a full—page annouucanont 
under the hand of Wanjul in the dally newspapers of February 
13, 1931, referring to the strike and assuring the 
consumers that the factory wo3 operating at full capacity*
The Management was then "negotiating the re-employment 
of the workers who lost their Jobs by engaging in on illegal 
strike* *hose who ore Interested in re-employment should sub­
mit written applications to the Personnel Manager •••••
Other Kenyans may also apply giving age, education and 
experience." (DAILY NATION* February 13, 1931, p. 10).

Out of the 271 employees who were dismissed for 
engaging la the strike, 243 hove now been re-instated. The 
oases of the other 23 are still being negotiated between the 
company and the representative union. It is not clear what 
is delaying their reinstatement, or what result will 
eventually be reached (The JT A. no Aid). February, 19, 1930| p. 3, 
Col. 6).

On another occasion, President Mol himself warned 
expatriates against Insulting Kenyans. In a spaaeh at the 'xl 
official opening of the Kenya Breweries plant at Kiounu on 
Wednesday August 6, 1930, he soldi

"Sxpatriates should never insult my people •••••
They should strictly observe the tenets of the 
ifirayo philosophy of love, peace and unity".

The August 6, li)30, p. 1, cols, 1-5)
*8. See footnote 21 A, first illustration.
89. "Lobdo" is a Swahili word for "may be" or "perhaps".
JK). Just then, he received a call from a senior official of the 

immigration department who informed him, inter alia, of on 
application for the renewal of the relevant permits of 
on expatriate employed in a wholly-owned subsidiary of a

• 227 -
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TNC so that ke could continue, for a further jne-and-a-helf 
years, the training of certain local personnel. After a 
ono-and-a-half years of training, they were a till incapable 
of talcing full control of the relevant positions,

31* He, in fact, gave naznea of eight such persona (and their 
case-histarias)* only five of these were former employees 
of our sample firms* Ve were only above to trace three of 
the latter*

32* Kven in this one cose, the data was too sketchy to merit 
specific consideration*

33. That was sometime before raid-1930. Numerous periodic calls 
at the relevant person's office for a period of months 
have not borne fruiti he la either in a meeting or somehow 
out of the office* (She official remained with the nones 
of the firms on which information was required, and If also
a breakdown of the specific data required - plus a contact 
address)* Supposedly, tat promise still stands save t lat 
he oonnot be found to give the information! Or is the 
information sensitive and therefore confidential even in the 
view of the C3K? This cannot be ruled out altogether - in 
practice, if not in principle*

34. We attempted to use the available statements of account, 
together with the financial provisions in the agreements,
to arrive at some estimates* However, the result was inadequate 
for a number of reasons* First, the figures in the statements 
were not broken down to give an indication of tho various 
components which they represented, and since there were 
numerous component a which were irrelevant to technology, 
the value of too mologlcal components was next to impossible 
even to estimate* (Note that financial statements available
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to the public ore usually locking in detail). Secondly, 
there la the possibility that the financial atatocionts 
will oh were available did not represent the actual 
performance of the relevant firms* There have been claims that 
INCs, their subsidiaries and affiliates have two, or even 
more financial statements, each available depending on who 
is the recipient! perhaps one for the tax-mon - and the 
general public, another for the share-nolders, and perhaps 
a third for the headquarters* Although this is/question /a 
whioh v/as not dealt with directly, reference was made to it 
in the case of two firms, where the persons interviewed 
referred us to the expatriate financial controller, in one 
case, and expatriate financial director, in the other* if 
we noeded to have "a more real”, or "a better picture" in 
the other cose* of the financial activities of the firms 
(after they had given us "proper" financial statements) - 
provided the expatriates did not Know of the preceding 
discussions* %is practice is prevalent even among local 
businessmen, and the possibility that subsidiaries and 
affiliates of TiICa engage in it (even in collusion 
with local personnel) cannot be sunraarily dismissed* Thirdly, 
such financial statements would be of no value at all where 
lump-sum payment a have been* _  ̂made before any years
under consideration, since ouch would not be provided 
for therein*
For example* British American Tobacco Kenya Ltd* ĥ a 3  

expatriates* Beat African Indus trios Lid* lias 11* Firestone 
Bast Africa (1969) Ltd** 7* and General Motors Kenya n*

According to a statement mode in parliament in answer 
to a marabor,o question (by a minister of state in the office
of the president, Nicholas Biwott) on Tuesday dept ember 23,
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1930, there wore 10,177 expatriates in the private sector,
792 in Government and 1,090 in teaching, making a total of 
12,019# Of these, 2,947 were general managers; 432 account- 
ante | 379 technical managers! 69 advisors and 69 secretaries 
(Whereas government officials are generally oonoorned with the 
quantlative value of such personnel, it is important to take 
specific account of the positions that these persons occupy 
in whatever areas they engage)# The minister forthor stated 
that some expatriates will never eo from Kenya, arguing 
that it v/as unfair to Kenyanise posts held by people who hod 
invested their money in Kenya! But expatriates employed by 
the invest irs would be replaced as soon as Kenyans were trained 
to take over these posts# tlronloally, such training is left 
to the inveator3 to carrybut) DAILY ;UHJN# Ŝeptember 24, 1930; 
p# 1, cols# 1-9)#

36# Tiis foroifpi ownership and control of the economy has bean 
continually decried by Kenyans, including, ironically, 
government officials# dhariff Nassir, thon minister for 
commerce, while dosing a tv/e-week seminar for Kenyan 
commercial attache3 abroad, reaorked that Konya’s economy 
la still foreigo-daalnatad, adding that political independence 
was not enough when the expeoxed beneficiaries thereof, the 
Wananchi. had not had a full grip of the national economy t 
"I am not happy when I look around and find that most Wonanciii 
ore not involved in the running of our economy, on which the 
stobllity of this country raataM# (gho JTA LAID. November 3, 
1930; p# 3, col. 6)# Titus .Ibat.ii, the minister for labour, 
while addressing the staff of Bonham Holdings, soldi

"It is through devotion and commitment that Kenya can 
achieve ec anomic independence. Otherwise as long as
we look upon foreignors as managers of our industries,
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ve shall navur break tho yoke o f ecocicaio dependence 

m  f jralcn a Xpert a".

f ' ? \iflARtir **teber 20* 13301 p.‘J, oils, 3- j).
President oi* jn toe eccaeien of the 2Jta Anuivarunry 

jf tha irose of Maajl remarked t ioti

"la tha oast of osraira ilp, X aa aura taat good a 

3oaao and bualaeaa acunon art adequato oinalderatieoa 

f or o wiviaolnG f oroiga controlled ecopanies and 

largo private Son,, on oomponiao of tho in.oitoaoe 

and urgency of involving Konyoaa, including oka >any 

on-jlayeoa, in oaaarahip’’,

(-ho jta m u i .  aaptoabor 11# 1930| p.ll* oole. 1-6)*

Zhoaa lament a ara9 however, futile ainoe they art not
aooonpcniod by oonorota policies end. progresaate for tha achieveisanl 

of that Independent aoanaida I m l e y M i t *See footnote 2iAt for example.
A phrase used by Vladimir I l ' i c h  (Lenin) to describe tVO

exlrenely contrasting (economically, polltieally, socially 

rnd oulturr. ly) arena of Lorn on during wa. kj3 tiirt uLh its 

various districts. Ss# P/.VIfc WHiBi Lenlni A l.lo. j.Utt 

(Ttm&iln Books. Uasbrldeod tdltlos, 1.77), p. 70.

Lea for axanj lo, n rocopt illustrative aurroy of working 

o-nditiona in Kenya's industrial area by George Omori, titled 

"Lengeroua Work" (LLhLAi ljai d a k l . December 7* 1 % 0  pp. 16 

end 17).

The f Having ere acne of tha enounua spent by a few of tha 

ixns in our enable on edvurtiaauontt

At "ever Kaha. 6 Billion annually" on direct

edvertiaa&anta onl^ • It was suggested that tills 

woe bound to increase in the coming months if the 

absolute do nopoly e n jo y e d  by the lira was lent.

Shift noft poosible because a rival producer based in

/**•
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the U3, not producing in Kenya) had sponsored 
a major rally event in Kenya and followed it by the 
introduction of soxae of its products. Whether 
it will establish a manufacturing plant is not 
yet known,
1976* Direct (j^/spapers/magaaineo/radio and

television only):
Kshs. 275,000/-,
Prozac iional (raffles/conn etitiono) i 
Kahs. 100,000/-.

1979i Direct: Ksha, 1,02 million
Iromotioru:!: Kahs, 186,000/-

It was mentioned t.iat these figures are low since 
these were the first two years of full-scale 
production, and that there were already plans to 
Increase tills amount, Phis appears to have been done: 
there are noti almost daily advertisements in the 
daily papers end in the Kenya weeklies. Also a new 
concept has been introduced of on incminate object 
(representing a vital energy input) whloh addresses 
Itself to | and instructs consumers on, the advantages 
of the flmfs products, especially the introduction 
of diesel-pcwered vehicles,
197B: Convent -ional (Newspapers, magazines, Radio

and television): Kshs, 9,314,000/-;
Others: (Raffles, competition, posters, bill
boards etc): Kshs, 1,157,000/- 

1979: Conventional: Kshs, 10,47 ,000/-
0there? 1,200,000/-

"Used to be about 10 million shillings annually, but
since 197b. over 13 million shillings annually, and is
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bound to incrcooe cinoe a local &1 eotnbliehed 
in 1975 and manufacturing similar products is 
definitely edging in on the market".

.

41. A glance at Appendix f will confirm further the lack of 
reference to any isauea relating specifically to the 
possible contribution of the proponed projects to R&D.
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It hrs been noted nd emphasized that the foundation of econooie 

ctivity in Kenya ia private enterprise. Governmental involvement,

&iich is seen to give this econonic activity the atanp of "fixed economy" 

not dominant, and is, in any case, essentially an augmentation of, and 

subservient to the dictates of private capital. Private enterprise,

•n abbreviated expression of the ownership of the Beans of production 
exchange by, and its exploitation principally for the benafit of, 

ividual enterpreneurs is the centre-piece of organization of produc- 

on on capitalist lines.

The industrial process which the government has declared Bust be 

emoted, requires capital, technology and know-how. The national economy 

admittedly, deficient in all these in-puts. It is upon this deficiency 

let is based the involvement of the TNG in the national economy, i’he 

■ivernment believes that these in-put.s are largely unavailable locally, 

must, therefore, be imported. The TNCfc, private, profit-oriented 

titutions w ich h \e developed with the structural transforaation of 
petitive into monopoly capitalism, h've been accepted by policy makers 

the sijor (albeit not the only) answer to this deficiency. Thus,

►ivate foreign investment suet - and docs, play a crucial art in the 

ustrialination process in the country (inevitably in the thinking of 

oe policy-makers). Their assumption is that these institutions will 

b l e  the national economy by their contribution to be increasingly 

lf-sufficient in these inputs, by transferring adequate investment funds, 

v providing capital goods and manufacturing rocesaes or formulae, *nd 
Y supply!r.g technical and managerial know-how necessary for the 

^fitable operation of the investment enterprises.

- 23*» -
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Ik* sajor oVjective ©f this indiw trialisatioa precnes is 

iado*trial development which, as has hsas sentioned, basically 

•■tails the ax passion asd divossi fi cation af efficient production 

(far bath i a tarsal asd ax tarns 1 sockets); tba raductioa af depen­

dence da foreign in-puts * the creation af siplojaaat op port uni tia* 

for Kenyans spec!ficallyj the increase of state revenue, asd the 

achievasent of hifh growth rates is asall scale rural asd labour 

•ad rasourea-based (capital savin#;) industries, la short, gover- 

aaeat policy, with a capitalist soda sf production on its foun­

dation, hopes to ana t M h  as tesls fsr nurturing independent 

industrial develops eat, asd in the process <*»tiS:fy the socio- 

econoaic aspirations af Kasyans.

There are certain basic eontradictions st this fundamental 

level af policy. First, it ignores the facte that TNCs then- 

aalvaa are profltsaklng private enterprises which have their 

objectives to achieve. Isdaposdast industrial devo- 

lo;<east, if asd whan eventually achieved, obviously precludes 

the full participation in, and control af the national aconosy 

by TICs by the vary feet that it proa apposes reduced dependence 

eu foreign in-puts. Itis is sot in the hast interest of TNCs 

ssd they can, therefore, set voluntarily contribute to it unless 

they ere aede Is. (be were reminded ever and over again during 

research that TNCs say he anything else, but they are definitely 

net philanthropists 1). Their lspertaaee lies is their ovnee- 

ahip of things that others are deficient in, and they are net, 

and Should net he, expected to freely reduce that deficiency.

The opes-door-la KibaklU language, ’•Open-arse" 1 policy that
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the nenya government follows in it6 relation with the XNCs 
is not an adequate measure to counter tne objectives of the 
rhCs. Indepei.dent development end an o^en-docr policy are, 
it is submitted, incompatible when applied to the reluOion- 
ship between Kenya ana the XNCs.

secondly, XNCs ua we hava had occasion to point,out, 
are a product of the historical development of capitalism, 
an olf-ehoot of the cut-throat competition that character­
ized the early stages of capitalist development, Ihsy 
are, therefore, principally based in the capitalist nations 
of Yeater* Europe, Japan and North America, fror. which 
they spread their tentacles around the world. Xheir tech­
nology and know-how basically take account of the factor 
endowments of their economise, and development thereof, 
and that of the specific products, is in turn influenced 
by the demands o$ end the specific conditions within, such 
economies. Xhue, the onl. way that Kenya con use the tech­
nology developed by XNCs to promote and acnieve high

cv-th-rates in emsll-8cele, labour-intensive ana resource— 
baeed industries ie through their extensive modification 
or their use as a basis for applied research. But it is 
aiilicult to see how such technology can sir.ply be Agplied 
to achieve these objectives.

I inally, reference to rural—based and labour-intensive 
industries appears to suggest a concern for the brooder
mejority of the Kerman population; that is, the moos of 
Kenyan peoples, This policj is, therefore, intended to 
aetiaiy the aspirations of the majority. Is the satis­
faction of the aspitatiors of the majority of Kenyans 
on the basis of individual enterprise not a contradiction 
xn terms of policy? It is submitted it ie.

In line with this predominantly individual enterprise 
which incorporates an open-door policy in relation to XNCe, 
L“ e industrial property and investment laws hove as their 
o hsic function the protection of the ownere of such pro­
perty and investment funds, and the facilitation of the
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profitable exploitation thereof. The protection of thoso 

who may be the objects of tils exploitation is not the cen­

tral issue: it ia only a subsidiary one which comes into

sliarper focus only when such objects react in a manner that 

may, if not checked, jeopardize the process of maximization. 

The PilA, the TMA, the Paris Convention, the Kenya Constitution, 

the FIFA and all the bilateral agreements that have been 

considered here were shown to have this protection end 

facilitation of exploitation as their principal function.

And the ownership of this industrial property and the in­

vestment funds is itself concentrated in limited hands| it 

lias not been socialized. As institutions which directly 

or indirecttly own such property and funds (or have direct 

access thereto ) , l'NCs are prime (and In some cases - like 

in FIT A and bilateral agreements — the only) beneficiaries of 
tills state of affairs.

The negotiation process betwoen the TNCs and tho Kenyan 

officials is essentially intended to "wrest" from tiie 

former laxitnai advantage for the economic development of 

the national economy, and, specifically, with a view to 

nurturing self-sustaining independet development of tiie 
national economy,

, in the process
alleviating tiie characteristic social ills (for example: 
unemployment, poverty, illiteracy, lack of proper sitelter, 
social security, health etci. That is'as a policy. The

institutional structure that deals with this process is,
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as a collection of functional offices, innate. What is of

actual significance here is the relationships that exist 

amongst those persons who occupy these of i ices, and between 

them and their "advert series", and tne criteria which are 

supposed to guide thee anu how they view these criteria: 

nore precisely, the totality of economic, social and cul­

tural concitionu under which the negoti ators operate.

It has bean noted that in the specific circumstances 

of Kenya, these conditions include not just the offioial 

criteria (project profitability, foreign exchange earning/- 

savings, loc 1 in—put utilization, employment creation, 

capital technology and Know-how sources, local protection, etc), 

but also lack of proper understanding of these very criteria, 

x ck of Q definite technology transfer and development 

policy and programme (plus the foot that appraisal and 

negotiation do not take specific and adequote account 01 

transfer and development issues)} lack of adequate inform­

ation; sheer ignorance and inefficiency, indifference or 

leek of experience and expertise on the part of the nego­

tiators, and aeli-intereat, and what wac referred to as

econoinic considerations (both by actual negotiators 

end otner government officials) which is generally welcomed 
and even encouraged by IbCe.

buch fectors also include the very nature of IThCs and 

their prime objective of global maximization. md, under­
lain^ all these, and interacting therewith is the system 

0- economic development that hoe been produced by the spe­

cific historical circumstances of nenyai a capitalist 

systeal that wae directly shaped by the demands of British-

" 7*«
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imperial!* m for close to a century, and which, after the 

achievement of formal independence, has continued to deve­

lop as such and generally opened itself to the non-monolithic 
imperialist world.

These conditions, as may be expected, have fully inter­
acted to produce both formal agreements and informal under- 

8tendings which, both generally, and in relation to transfer 

and development of technology specifically, do not accord 

itn the objective of fostering independent and self-sustain­

ing economic development, on the one hand, and of realizing 

the sooial aspirations of the economicalty, socially and 

culturally exploiter and pprresed peoples, on the other.

xtm respect tc investments, these agreements saddle 
t:.e government with heavy and largely unreciprocated obliga­

tions, varying from protection of investments (including, in 

c0:0 CQee8» nonopoly rights) and grant of all official 
autuonnation* for expatriate personnel; through guarantees 
c- factory sites and services, and procurement of duty-free 

n  and export licences, all necessary permissions under 
exchange arid currency control regulations and necessury 
loreign exchange; to recognition of the investors prero­

gative in price-fixing (which, in any case, shell take into 
account "reasonable profit"), most favourable treatment and 

submission to designated arbitration authorities (which are alien).
The technology aspect is juat as profoundly onerous, 

basically, the IhCs promise to furnish technical data (prO- 
cfcs&ca and formulae, blue prints, etc);
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to supply machinery and other equipment (includin£ the

attendant services); to offer training facilities and to 

provide requisite management services. They also under­

take to (.rent licences for the use of the proces-ss/forc.ulae, 

trademarks and tradenaceci They do not specifioolly 

undertake to encase in locally-oriented S4L.

But these obligations are subject to various in—built 

rir.d substantive restrictions which limit the acquisition, 

diffusion and utilization of the techonolocy despite the 

fact that the latter (and all the services relating thereto) 

is paid for. These limitations relate to use and dis­

closure of the technology infi assiuhnent and sublicenciug 

of the rights granted; to contest of the validity of ? 

property rights; to employment and skill-formation, and 

to the utilization of the respective rights after the 

expiration of the contractual relationships. Further, 

it hes also been noted that the implementation of these 

limited obligations is characterized by various practices 

on the pert of Th’Cs which are calculated to (or incidentally(?)) 
continue dependence on imported process and product an 

technology, machinery and other equipment, and know- 

ho-', with the concomitant heavu f inend el burden or. the 

r.t. inul economy. £he misapplication of social wealth, 

the transfer of inappropriate tastes and the further deve­

lopment of structural social differentiation are sone of 
the resultrrt social effects.

-V**
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What then is the trend us far as transfer and development
of technology is concerned? Do the TKCe effectively transfer
ar.d contribute in developing appropriate technology? It has
oeen argued, and the sane is here reiterated, that "effective”
transfer must Been that at the end of tne technology transfer

-
transaction Kenya is capablecf fully and independently uti­
lizing the technology, and if necessary, developing it fur- 
ther. It must mean that Kenyans can wholly man the process 
of production. I'hie presupposes a complete knowledge and

k I i (]m i t in , &t the ti ■- ryj y* i a hssâ hsv ?' »*
understanding of tl.c venous processes end formulae used in 
production and the various stores of production and pack- 
s^ing, and of the managerial, supervisory, accounting and 
c rketing functions related thereto. It also presupposes 
a knowledge of the construction and engineerii g require—
^cr.ts, including factory* ar.4 plant layout, and machinery 
oi eration and servicing. In other words, the relation­
ship must end dependence, when all is said and done. And,
83 bee been argued herein this need not be incompatible

~r »Vl woyt# »f «„ uyd cy tv • ^su-
with equitable returns for the owners of technology* *hut,

ea»>vrejpr* • h u  i mwinifli -**
however, is happenix^ in the case of Kenya does not accord
with this.

jr%i_& <ĵe itt v.'Sd ‘ary* la al< by aa op«â 4i:r
1‘here is, indeed, technology and know-hov. in the cou-

7 W f t K  1 T O  j

xitry • I'hie is undeniable. The technology end know—how 
i3 e*x£a«.ed in the process of production and distribution, 
and Kenyans, it must be added, also engage in this rocess 
at various levels, and particularly, at the level of actual 
production. However, the effective transfer and development 
of this technology and know-how is made difficult, if not 
altogether impossible, by formal limitations and by pract­
ices watch ensure that these largely remein in the hands 
of tne suppliers. These practices include non-disclosure



o f formula* and/or ton* crucial Information re la tin g  to the process 

Of MBttfsotoroi continuous replaoement o f machinery and other equip- 

sent which Bakes any acquired knowledge obsolete, while at the same 

tia e  renewing dependence on expatriate personnel and asking i t  in ­

evitable fo t  the next planning po rlod (s )) reservation o f certa in  

iaportant and con tro lling positions fo r  expatriates) lack o f ,  or 

inadequate, tra in ing and numerous foras o f frustration  or victim isa­

tion . The eeatra l ob jective o f the whole process i s  not the transfer 

and developaent o f technology 2® 1' On the contrary,

i t  is  the u tilis a t io n  o f the technology and know-how by the owners, 

or th e ir  representatives, in  produertion with a view to sanufacturlng 

sore cheaply certa in  products which would otherwise be nanafaotured 

acre expensively abroad, and s e llin g  the saae in  Kenya and surrounding 

markets to generate and further aeeuaulation. This generation o f  

surplus is , i t  is  submitted, the cornerstone o f the relationship . And 

i t  takes place la  various forms, including d irect payaents for the use 

o f ,  and fo r licences fo r , processes, trademarks and tradenames, and 

fo r  machinery and other equipment) payaents for know-how) returns on 

invostaehts) a l l  sorts o f emoluments enjoyed by the owners or th e ir  

resident/teaporary representatives) savings on cheaper labour and 

other loca l in-puts and returns on ovsr-prleed imported in-puts or 

fresh use o f superceded sachinery. I t  is  aided by an open-door 

economic policy which believes in  s t r ic t  protection o f the external 

in-pats| an equally favourable le g a l and in s titu tion a l framework and 

a government well-disposed to the desands o f  ca p ita l.



Of equal significance is the fact that the technology which 
is engaged is the process of production is Inappropriate. First, 
it does not take adequate account of soae of the iaportant chara­
cteristics of the national econoay, like deficiency in capital; 
abundance of labour-resources; lack of capital and interned! a to 
produsts; low level of foreign exchange reserves; and a generally 
negative balance of payments position in delation to the source- 
countries.

Secondly, the products that sre manufactured through the 
technology are basically consuser-orianted, satisfying the needs
of only o sea 11, the sore affluent, section of tho society and em­
phasising further the social differentiation that axiata within 
this society. Finally, the process of production in which the 
technology is emgagsd facilitates the exploitation of the workers 
of this country by the TNCa (as owners of tho ssaas of production), 
since the latter, as opposed to the forser, are the principal bene­
ficiaries thereof, simply by virtue of that ownership.

It is evident, then that there is need for change if the negative 
effects of the relationship between the Kenyan economy and the 
owners of technology are to bo oradicated and a more meaningful 
partnership established.

There is a whole range of roforss which could be sade. for 
example, the policy which requires that there be a more systematic 
compilation and use of world technological information so as to 
facilitate "hotter choices" among available technological alter­
natives, "sore effective bargaining" and sore emphasis on "unpack­
aging and modifying manufacturing processes to utilise moro 
effeciently Kenyan factor endouanents, especially nan-power"0 
cohid be takes sore seriously und concrete measures undertaken 
to ensure implementation. Tho aamo could he said of the policy 
to oncourage the private sector "particularly tho multinational 
companies... to perform more of their research and development in 
Kenya"*, in the field of industrial property, the government could 
institute a patent-granting system which at the same tine imposes 
apecifio obligations: for example, the obligation to disclose to 
g°v*rnaental authorities,,in reasonable detail, the precise nature 
of the invention; or to work the patent locally or grant a coapul- 
sory licence. The governaent could, ad well, deteraine precisely 
the rates of payment which are appropriate to each case, and also 
li*it th« length of tine within which tha inventive process contained 
in the patent aust pass to tha local licenses. In the alternative 
the govarnaent could easily assert its right to exploit tho invention 
while at the ease time giving the investors equitable returns either



nition* It nay also be necessary for the government to occlude 
certain crucial industrial activity (for exuaple, pharaac bticals 
and food products) from patent grants.

With respect to trademarks, the governsent could insist that 
each TNC - licensed trademark oust be accompanied in use by a 
local registered trade mark with a view to the foraer's eventual 
phase-out. The government could also rogulato trade—nark prolifera­
tion, unnecessary and non-substantive product differentiation and 
advertising to make the content more informative, and thus protect 
the eventual consumers, and also determine the possible returns to 
the licensor*.

All in all, the government could ensure that property laws have 
sore broadly social objectives, catering more for the overall meeds 
of society than the specific, often narrow, ones of individual 
owners, tfter all, the conditions which enable the individual to 
nave industrial property are contributed to by society at large.

In the field of expropriation, the governsent having recog­
nised this as its inalienable right, could, of course, accept the 
principle of cosponsation, but in so doing, take into account tho 
returns which have already been received by the owner sioco the 
investment was sade, in computing the amount. It could also insist 
that part, or the whole, of it be further invested tfklhin the na­
tional economy. The protection of foreign investment could easily 
bo reduced to accord more with the needs of the economy, Nhereas 
the government argues that its liberal policy towards TNCs is 
partly based on its need for capital, it is common knowledge- that 
the TNCs favour use of local capital and that the returns on TNCs 
invested capital (to the TNCs) which are largely repatriated, are 
a contiwous drain on the country's resources, and a negation of 
this very claia. In any case, it must be realised that the theory 
that it is us who nsed TNCs while they can "jolly well" do without 
us is-absolutely - without fundation. Tho argument that any bit 
of a squeeze on TNCs will inevitably rosult in a flight of inves­
tment is a figaent of isagination of those wfcose self-interest in 
their relationship with TNCs stops than from taking an objective 
look at tho "giants". Tbs fact that these "giants" actually have 
sore meaningful relationships with socialist countries is evidence 
of this thesis. To becoae or remain "giants", they have to fur­
ther and diversify their investments. They also have to widen and
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protect their aarkets. Moat of all, the Third World production 
unit subsidises the cost of R 1 D in the industrialised centre 
{for exaaple, super surpluses through cheaper labour costs), a 
factor shieh contributes to the aaiatenunce of their leadership 
in teras of both production and aarket domination. They cannot 
afford to ignore these factors if they hare to survive as such, 
and if they are pressed to sake certain basic sacrifices they will, 
they must, to stay "giants" as between themselves. It is, there­
fore, ■ theoretically possible to regulate foreign inve­
stment and aake it - if only eventually - serve the specific . 
socio-econoaic needs of the national economy.

The institutional frnmowbrk could be strengthened by 
training negotiators in the specific field of bargaining within 
a wide ranging framework of the possible fields of negotiation 
while At the same tiae offering then good conditions to prevent 
diaaertion to the private sector* These ought to be people who 
are well - versed in any field which is the subject of negotiation. 
They alao ought to know in detail the precise capital and tech­
nology needs of the econoey in relation to a particular investment 
proposal. A network of information services could be established 
to collect relevant inforaation and aake it available when needed. 
In addition the reports of the negotiators and the final decisions 
could be aade public so as to open the whole process to public 
sCrut&sg (provided this does not adversely affect future negotia­
tions with other prospective investors).

There is, however, one problea that would be difficult to 
erase if the approach of refora is adopted: that of self-interoat 
and extra-econosic considerations* This is because the econoay 
is organised on the basis sf privets enterprise, which, as has 
been argued, breeds individually-centred values* It is, there­
fore, difficult to ensure under these ctrcuastances, that these 
will not overbids*

'.A process of scrutiny and registration of foraai agreements 
could be instituted* It could be required that all such agree- 
aents be registered, and only after they have been found by 
qualified analysts to accord both with the specific teras and 
conditions of investsent, and with the broad requirement* ef 
the national econoay.

\ ’ ' •§«» */
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so scrutinizedNo agreement would be valid and enforceable unless 
and registered*

With respect to the properiiplementation of the obliggtions 
of the partias, the government could establish a body with qualified 
personnel which would ensure that the layout of the factory is as 
agreed, the uachinery is not absolete, is the type required and is 
not over-priced{ the procsas/formulas are available to local per­
sonnel in reasonable detail, the training process is thoroughly 
done and expatriate personnel promptly phased out, and that, the 
transfer of technology is effectively completed within a given 
(absolutely) necessarjrly short period*

In other words, an affective follow-up aachinsry could be 
instituted to oversee the specific and proper performance of the 
obligations placed upon TNCs* And in all these efforts, use could, 
to the extent peseible, be effectively made of Unctad, wich has 
an advisory body with knowledgeable service personnel and a wide- 
ranging inforaation bank and service within its technology Division,

More and more recommendations for reform could be made. But 
really, doss this serve any useful purpose within the context of

the social formation that feras the subject of discusaion here? The

sore this question of reform is addressed, the more scepticism

intervenes* The reasons come ogt when one looks at the apparent

relationship of govsrnaont with the general body of subsidiaries

and affiliates of TNCs*
It has bean emphasized that the basis of economic activity 

in Kenya is private enterprise, which, as s basis for social 

activity, interacts with other social conditions to produce a 

predominant Ideology of the individual: beliefs and values, and 

activities which have at their base the satisfaction and fur­

therance of private .. interests as opposed to broadly-based 

social ones* These interests can definitely not be, and are 

not, noaolithic* The coalescence of these interests into concrete 

social groups with different and decisive positions within the 

process of production (classes), is an historical process which



inevitably produces struggles •• between these classes* Any 

recommendations for refort s must* therefore, of necessity 

take account of these classes and the role they play in the 

economy as a whole.

Fror this perspective, are the recommendations useful?

In other words, can Hthe government" undertake reforms wnioh 

not only require TNCs to transfer end develop technology for 

the benefit of the economy as such, but aleo ensure that the 

benefits of this technology (and of all means of production 

for that matter) are meaningfully enjoyed by the society at 

large as opposed to an elite?

While the first part of this question deals core dire­

ctly with the relationship between the national economy as a 

whole and the TWCa (in other words its dependence on the latter) 

and the second concerns the internal relationships (in other 

words, the manner in which the oeene of production and exchange 

are owned and exploited or enjoyed within the national economy) 

the interplay between these two forme of relationships is in­

evitable, and each has un impact on the other.

A very important factor seems to militate against this.

This ia the apparent relationship between the subsidiaries or 

affiliates of IriCs and the government in Konya, as evidenced 

by policy formulations, legal enactments and the dey-to-day 

activities of the dominant classes within this government which, 

most significantly, effectively control the state apparatus and 
ere, therefore, decisive in the direction of state activity. It 

is posited here that because of this relationship, these classes 

are structurally incapable of effectively controlling the act- 

A cities oi Thc<8 in • direction that will ensure effective tran­

sfer and development of technology by the latter.

The policy on foreign envestment already dealt with, as an



t*x tsdion of tht Attitude towards such investor a, demonstrates 

that these dominant elessee within the Kenyan socie-econoeic 

organisation aeeept the "inevitability" of the presence of each inves­

tors, Cleons then, give then incentives and protection, and do 

infact, believe that the best way to benefit fron such investors is 

to provide for their demands and chanpion theiz^nterests*

This policy eaphasises the inportanse of such investors in the 

econonic Aevelopsent of Kenya, and also the incentives and other 

benefits available to sueh investors. As an expression of the 

attitude of the govemaent towards TKCs, it is quite favourable and has 

obviously been partly responsible for the confidence which the 

TKCs have in the oountry.

*•*■* ensetnents, s foru of the InpUnentatlon of this

p o U c y  franework, have shown the sane liberal attitude towards TWCs,

bp they those relating to industrial property, to sanctity of

property or te protection of investnenta. Such enaetnents have been

Q'l0wn to underline protection of the ovnere of property in genorsl,

industrial property in partleular, and guarantee of foreign invest- 
aento. But whereas sueh eaphasis has eonesntratsd on enabling the

holders to wore or loss frssly and profitably exploit ouch property, 

it haa/ bean balanced by dietinet eoncoaitant obligation or require— /not 

sent that the holders thsreof exploit the ease la a Banner that 

will not only benefit kenya as as econoale satlty, but also affecti­

vely better the social condition of the exploited classes within 

the aoeiety. They desonstrate the fact that those who have eoatrol 

of the institutions for aaking legal formulations ere sore inclined to

/2*»B



oenevolence towards tho TJfCs at the expense of those exploited 

classes.

A consideration of ^oa« of the rslsvant actirites of the 

s embers of these classes reveals s strand of strong support for the 

TNCs and the activities that they engage in. virst, there is a con­

tinuous exhortation of foreign investors to invest in Kenya by per­

sons both within and outside the government, coupled with equally 

incessant assurances as to the safety of, and the returns on, the 

investeentsi Kenya is a politically stable and peaceful country, a 

haven for investors.6
Secondly, the negotiation procoss, a system intended to exact 

benefits for ths Kenyan economy froe the proposed investors, evan- 

tually yields agreements which give the TNCs heavily beneficial 

concessions. It thus becomes a procoss by which subsidiaries and

• ffiliatM of THC* officially gain significant privileges within 

the econoay. Those very agreements are obviously analysed and sign­

ed on behalf of Kasyans, which suggests that those who sanction 

their legality and isplesentation approve of such coacesaioos.

Thirdly, th* conspicuous appearance of sesbers of these cla­

sses in either africiatiog or other capacities is functions orga­

nized by TNCa within the country, and obvious endorsement of tho
;7

• ctivitisa, thereof . do in themselves give a reflection of a cl$se

j relationship.

Lastly, ths intercession on behalf of fNCa when the latter have 

problass with either the waiters within their organisations (on 

the pretext of th# maintenance of industirial peace) or with none 

government department*,6 or with general public opinion9 gannet be 

sees, except incorrectly, ass a sere functional activity on the part
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of such actors based on purely official duty.

All these are reflections of a concrete relationship, a 

rtlatiooahip from which the subsidiaries and affiliates of TNGs 

hare been shown to gain significant concessions. As was observed, 

representatives of DllCa maintained that it was not only advisable, 

but highly essential to have basic links, and above all, a good 

relationship with the latter. The importance of this relation— 

ship lay basically in the possible privileges that it would ensure.

However, the relationship oust not be seen as one-sided-that 

is, benefitting only subsidiaries and affiliates of TNCs through 

such privileges, iiaaically, it is a sysbiotic relationship in whch 

both parties thereto hope to, and do, gain sosething fron. (Of 

course, whether the gains are quantitatively or qualitatively con- 

parable is an entirely different natter!). The point to be dtrensed 

here is that those who dooinate the governnent see in this relation­

ship certain concrete benefits which aedrue to then fron either a 

personal or general point of view or to the state. The state, as 

a collective but non-neutral entity, benefits through two processes. 

It does, firstly, through the collection of tax revenue, (the bone— 

fi Is of which nay be niainiaed through all aanner of practices refe­

rred to generally as tax evasion), i’he benefits here are hoeever 

purely aonetary. It does, secondly, also benefit through equity 

participation. Here, the benefits are lore than juat aonetary.

Apart fron the shares of profits the state receives, it nay, also 

in theory, be involved in policy fornulation and in the day-to-day 

management operations of the fim. Again the benefits say be 

niniaised through such practices as transfer accounting, and also 

through control and direction by representativea of TKCa uuuar 

3 iu,:ement and technical services and licencing arrangements.
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Proa a strictly individual point of view the aesbers of these 

dominant classes get direct benefits through, for exaaplo, owner­

ship of shares in the subsidiaries of TNCs (which ownership sssures 

thaw a share in the profits and continually reainds thea that the 

subsidiary is HOar Coapany"); directorships (which priaise concrete 

oconoaic benefits and raise their social status and ultiaately give 

then a sense of belonging - true or false), and other foraa of high 

level appointments which are accoapanied by exhorbitant oconoaic 

rewards in the fora of high basic salaries, aotor vehicles or 

equivalents, housing (sonstises with furaishing, water and power 

bills paid), benefits like school fees and transportation expen­

diture for children and high aedical benefits, not to sention 

bonuses and other saolusents which accrue during the subsistence 

of such appointments* Such concrete benefits aay also be in the 

fora of appointaents in auxiliary positions like distributorships 

or other fonts of agencies or subcontracting* In a liaitod 

number of cases they aay also take the fora of business partner­

ships, with the locals beign sostly junior (and soastiass sleeping) 

partners, especially is terms of effective managerial and technical 

control and direction* .nd finally they asy be in the fora of do­

nations and contributions*0 in the naae of, or through, an indivi­

dual (witness the practice of donations from "so and so and fsiends'M) 

for haraabee, or other, projects, which in any case help te raise 

the social status of the individual*

This is all at the generally "legal" level* At the other ond 

of the seals aay be found practices which go under the generic naae 

of corruption. Strictly speaking, even some of those already dis­

cussed could be soon as foraa of corruption by sensitive social 

analysts, but the law on corruption** does not adait of the "extra­

vagance" on the part of these analysts). The^Cmay be in the fora 

of direct and indirect aonotary benefits, or in the fora of rewards
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io kind, >Mt of which way bo difficult to connect with corruption 

as such, but which do all the same create obligations in the eind of 

the recipients and affect their psychology in relation to the subsi­

diaries of TUCa.

All in allv the process of co-optation takes enny and varied 

forse. However, its central effect is to create a psychology of depen­

dence on and reverence for, TfICe in the co-opted, which is consequen­

tly translated into concrete benefits through the use of the state 

•achlnery.

Broadly then, those who dominate the government see specific 

benefits in this relationship. And Just to recell, the principal 

economist and the ICi)C public relationsofficer made it quite clear 

that froa the official point of view, the relationship between the 

subsidiaries and affiliates of TNCm an<t the government and its agents 

was, in general, quite good, oven despite the fact that tho MCs havo 

been shown not to take their obligations seriously!

Can this alliance, then allow Meaningful change to take place?

This in very doubtful. It  is  so because the evidence considered here

showe n tendency of those in control of the state apparatus to utilize

the sane to protect and further their indiv+danl interests nnd more

importantly, the interests of the subsidiaries and affiliates of TNCs

through policy, laws, institutions and other activities. Aa long as 
it remains so, any change will be Minimal and will not structurally

alter the overall relationship between the TNCs and the Kenyan economy. 

This overall relationship, as has be so observed, is that of exploita­

tion through investsout and the engagement of technology in production, 

the latter of which ensures huge returns to the TJICs while at the sane 

tine Making acquisition, diffuseion and utilization of such technology 

for the independent development of the Kenyan economy, at beet, 

difficult.
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At the baa* of this relationship, of cours*, lies an economy organi­
zed on th* basis of individual or private enterprise, production being 
don* along capitalist lines* Tbs aeans of production are basically owned 
and controlled by a United nuaber of individuals and are exploited 
principally through individual direction and for individual benefit* To 

this economic system, the benefits received by th* individual are sacred 
and largely determine reactions to any set of possible changesi any 
broad socio-aconoeic changaa which put the means of roduction in the 
hrr.ds, and ansble exploitation thereof for the benefit, of society at 
large - that is, socialization of national wealth - is obviously an 
anathema* Thus, the best that can be expected under these conditions 
is populist rhetoric accoaponmied by modest reforms here and there 
(which are eupposed to deeonstrate a non-existant concern for the broad 
masses of Kenya) na continuous aoftly - phrased warnin s (in fact, 
requests) to TliCs to carry out their obligations properly (warnings which 
TNCs representatives have Cone to accept for Shat they are - barks 
of either toothless or friendly dogs*) uch may be accompanied by dead - 
letter policy formulations, legal rules and directives the implements- 
tion of which such people have no will to facilitate, since tl is would 
be inimical to their interests* 11 of these basically leave intact 
the uae of technology to exploit Kenya as an economy and continue depende­
nce, and do little to positively change the social condition of the 
exploited classes in Kenya*

However, under the capitalist organization of the econoay, it
ie still possible to envisage a situation in which transfer end deve-
lopmert of technology by TNCs is facilitated through the effective
use of the state apparatus* This would be a situation whsre there
has been a concrete and decisive development of classes within the national
econoey which cherish economic independence, and parallel capitalist
development which la self-sustaining, and whose interaction within the
international capita Hot system is on a relatively equal or at least
better bal.- rced basis*
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rh« development of ouch a class, a stable national bourgeoisie 
(at tinea supported by a vascillating petty - bourgeoisie), mindful 
of its existence as a decisive force and capable of using the state 
apparatus to sustain itself and satisfy its interests, can facilitate 
the formulation of policies, enactment of laws and sanctioning of activi­
ties which put the TNCs in check and require them to perform any obliga* 
tions they undertake. In this case, it would be in the interest of 
such a class to acquire the technology and use it for its benefit.
As opposed to the present predominantly service-oriented classes, 
content with making economic gains on the basis of using the state 
machinery as a tool of service to finance capital, such class would exact 
more tangible and lasting stakes from TNCs, for only then would it be 
able to ensure its existence and prevent itself from degenerating into 
a mere tool for the metropolitan bourgeoisie.

Under the specific conditions of Kenya, the development of such a 
class is faced with a paradoxical situation. The paradox is that in 
order to effectively use the state apparatus to serve its interests, 
it must either directly capture and hold such s£ate machinery, or be 
able to otherwise control it through its agents. This however, pre­
supposes the existence of such class, which existence must be characte­
rized by a dominating ownership ind control of the means of production, 
enabling not only their profitable exploitation, but also the effective 
use of other instruments (social, political, cultural etc) within society 
to predominantly serve this class. If the state apparatus is used by 
those who dominate the government to largely serve their interests, which 
they believe are dlosely connected with those of the TNCs by gome veiled 
Umbilical cord, as opposed to those of any national bourgeois class - 
prohetic, aascent or otherwise - then the development of such national 
bourgeoisie is inimical to this service class.
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'-.v^dtledM* bcw-j’ **-, nti Hmt I t  is  J i f f is e i  t»  f ir  | *It la, therefore, unlikely that tnis service class can permit, least
of all, use the state sachinerj to encourage, the development of an
effective national bourgeoisie. *hat is expected, on the contrary,
is that this class uses the state apparatus in all its forms, and
all available social instruments, to pre-empt or suppress the deve-
lopeeot of s self-sustaining national bourgeoisie.

But is a "palace cou£M possible under such circumstances.' In 
other words, is there a possibility of persons within this service 
class successfully denying their class, renoucing their class inte­
rests, and quite importantly, employing the state apparatus fer pur­
poses of enabling the development of the kind of national bourgeoisie 
suggested here? This is obviously a difficult question, and the ans­
wer to it is made even sore elusive by the fact that the social pro- 
cess is a dynamic phenomenon which reacts to numerous variables, 
however, bearing this central feature in aind, certain observations 
any be made.

This possibility requires that such persons oust have s violently 
strong reaction against the excesses of the interests they represent 
as part of a service class. It further, requires that they have s 
formidable alternative economic base to act as a foundation, which base 
• uat be capable of some independence from both the service and the 
interiMtinal bourgeois classes. They must develop and nee the support 
or those who own somo means of production or are otherwise capable 
of determining the direction of their exploitation at tho relevant point 
in time. and finally, it rsquires that.t they must be in decisive con­
trol of a substantial portion of the state apparatus, capable of wiel- 
Jiny effective influence on the other and making changes necessary to 
enable th# achievement of this possibility.
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Indications, however, a*e that it is difficult to find a 
favourable coabinstion of thsss conditions which would enable

lthe occurrence of such a change. rhe colonial and post-colonial 
developaent of the Keny«a economy on the basis of private enter­
prise that is subservient to the deaands of the aetropolitr.a bour­
geoisie has produced s dependant class at the control of the state 
apparatus. 3uch class, as has been observed, seas and receives 
eoae concrete benefit from its relationship. It is difficult to 
esvioagt the aent>ers thereof having any violent reaction against 
thesa intereats and using tha state apparatus in their control acc­
ordingly.

hole inportantly, such a "coup" would find itaalf againats s
barrier! tha fact that tha scans of production and axchange 

are predominantly held and controlled by this bourgeoisie which 
would obviously not bs impressed by such antics, i’ha reaction of this 
ourgeoisis would be to strangle and hold to rannos any governmental 
structure act up or controlled by such "plotters" seeing that latter 
have little econosic leverage• Whereas this bourgeoisie allows 
soae Halted fora of reform so as to keep social forces in check, 
and pre-aapt or diffusa upheaval against its interests, it is not 
likely to allow changes which drastically alter its portion vis-a-vis 
the scans of production, and diainieh its control, direct or re- 
~° #, of the state apparatus. It is not expected to relinguiah this 
position and the control voluntarily! It can only be forced * to do 
so. And in its fight to rebain thie position, it wil call upon tha 
remnant service class to its aid. The force facing such '’plotters" 
would be formidable.

-nus, a palace cou£ in this sense la difficult to envisage preci­
sely because thoao who predominate the govern sent have not shown 
» willingness to fight domination by the metropolitan bourgeoisie;
•nd, secondly, this bourgeoisie is in a position to counter such move
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Kven supposing the development of a self-sustaining national 
bourrioiaia which would facilitate the effective transfer and deve­
lopment of technology through PNCs within a capitalist organisation 
of the econoay, there would still remain the Major problem of the 
use of tec ho no logy as ajheans of exploitation. ince in this event, 
the Beans of production would be predominantly owned by this national 
bourgeoisie, the exploitation and use thereof would largely aim to 
satisfy the interests of such bourgeoisie. Under conditions of 
capitalist production, those who own the major scans of production 
are the prinaipal beneficiaries of ths process; they continuoaly 
exploit those who do not enjoy the same and who. are forced to sell 
their labour to such owners cheaply. Cince under these conditions, 
such ownership is restricted to an elite within the society, a large 
majority of the people constitute an exploited class. In essence, 
therefore, a parallel capitalist development of the economy, based 
on the interests of a national bourgeoisie would not eliminate the

f * < S a t  * -  i f*4 . '1 -  . J k l  m n  a „  * . . ■ .. ^  /

scourge of, and would, infaet, Itself be based on, exploitation. It/ 
would thus do little to emancipate the exploited and oppressed people 
ia Kenya. ?hus for those who have a genuine concern for this exploi­
ted and an interest in its socio-economic liberation, this woultty be, 
if at all, a tesporary social medicine, carrying revolutionary change 
one step ahead, but still falling short of the ultimate.

It is necesnary therefore, to appreciate not just the problem 
of continued dependence ns such, but also that of the exploitation 
that characterizes both this, and nationally - centred capitalist de­
velopment.

This calls for «n approach which would focus on and aim at, 
eliminating both evils. Basically, the probles is rooted in the 
ownership of the seans of production and the control of the state

. . . , . / 2 5 P
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b pp a ra t  vs to  s a t is f y  the in t e r e s t s  o f  such ow ners. I t  has been observed 

th a t w ithin c a p i t a l i s t  r e la t io n s  o f  production t h i s  ownership i s  en­

joyed by a r e s tr ic te d  few. I t  i s  necessary, th e r e fo r e , to  change th is  

s tru c tu re  o f  ownership, so a s  to  e lim in a te  the p o s s ib i l i t y  o f th e  

sane being used an an instrum ent o f  e x p lo ita t io n . This re q u ire s  a 

broadening o f  the ownership and th e  c o n tro l o f  th e  s ta te  ataehinery -  in 

o th e r  words, s o c ia l is a t io n  o f  the senna o f production and s o c ia l  co n tro l 

o f instrum ents o f s t a t e .  This p ro cess  would give the exp lo ited  c la ­

s s e s  in  so c ie ty  a dominant r o le  in  determ ining th e  a c q u is it io n , d i s t r i ­

bution  and e x p lo ita t io n  o f s o c ia l  w ealth and the use to  which th e  

s t .- te  apparatus would be p u t.

However, the r e a l i s a t io n  o f t h i s  process ou st take in to  account 

a b a sie  fe c to r .  Whereas the owners o f  the eenns o f  production tiay be 

ccnpeftled to  give various co n cessio n s to  th e e x p lo ite d  many (and they 

do t h i s  on the b a s is  only th a t i t  g iv es  th a t ownership a fu rth er  lease  

o f l i f e ) ,  they ere d e f in ite ly  not exp ected , to and w ill  n o t, re lin q u is h , 

a l to g e th e r ,  th is  b e n e f ic ia l  ownership and c o n tro l v o lu n ta r ily . This 

i s  p r e c is e ly  because the e x p lo ita t iv e  b e n e fits  enjoyed by them depend 

on t h i s  very ownership and c o n t r o l .  The n e c e s s ity , th e re fo re , a r is e s  

o f developing s fo r c e ,  s re v o lu tio n a ry  fo rc e , th a t w ill su c c e s s fu lly  

co u n te r  th is  r e s is ta n c e , liq u id a te  i t  and e s ta b l is h  the new b a s is  fo r  

socio-econ om ic r e la t io n s h ip s . This fo rce  must obviously develop out 

o f the exp lo ited  e la s s e a , the workers and the p e a sa n ts : the e x p lo it in g  

c la s s e s  do not have any h ia to r ic a l  need fo r th is  change, since thay 

are  the a a jo r  b e n e f ic ia r ie s  o f  the s ta tu s  quo.

b r ie f ly ,  and a t  the r is k  o f s im p lic ity , the development o f  t h is  

fo r c e  re q u ire s  th a t these ex p lo ited  c la s s e s  ap p recia te  th a t.: they 

e r e ,  indeed, bsign e x p lo ite d . I t  req u ires  th a t they  properly under­

stand  the re la t io n s h ip  th at e x is t s  between them and the e x p lo it in g
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c la sse s  i nd why i t  e x i s t s *  I t  fa r th e r  req u ires  th a t  they a p p re cia te  

the p o s s ib il i ty  o f changing th in  r e la t io n s h ip , and what fo re  th is  

change should take so as to  f a c i l i t a t e  the sy stem atic  e lim in atio n  of 

e x p lo ita t io n . F in a l ly ,  i t  re q u ire s  th a t they f u l ly  understand the 

s a c r i f i c e s  th a t need to  he conti n u a lly  nade to  s u s ta in  and entren ch  

t h i s ,  guarding i t  a g a in st any p o s s ib le  d ra w -b ck s . H istory has 

shown tuat, l e f t  to  I t s e l f ,  i t  w ill develop co n d itio n s  th at w ill  cake 

i t  in e v ita b le  th at th e  exp lo ited  n e sse s  understand th e ir  r e le  in  s o c ia l 

dynamics :  the very co n d itio n s th at c a p i t a l i s e  c r e a te s  to su sta in  or 

enl rge i t  s e l f  educate the e x p lo ite d  c la s s e s  in  th e process o f bringing 

about rev o lu tio n ary  change*

The h is t o r ic a l  development i s  long and arduous, but those who 

arc concerned about the dependence o f  the Kenyan eeonosy on TNCs

(which are u n w illin g  to  v o lu n ta r ily  unfold th e ir  t e n t a c le s ) ,  nnd the 

e x p lo ita t io n  which s in k s  the broad m ajo rity  o f  Kenyans fu rth er down 

in to  the g u tte r  o f w retchedness, want and d e je c t io n  can , and Bust 

help h is to ry  in  brin gin g  about the r e q u is ite  co n d itio n s*

-  2 5 9  -
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Mwni Kibaki, Vie*-President end Minister for Tina nee 

in n speech welcoming the Chsirnan of a French Bank, 

Societe Generale, Maurice Lawrie* Ho also assured 

Frensh bankers they were always welcome to incest in 

Kenya ( The STANDARD. January 22, p. 8, Cols* 2-?)*

Hots the high level of direct fusion of industrial 

with bank capital as exenplified in  the level of 

borrowing fron financial institutional Table U iA ,  

last coluwu This is  a structural phenosenon of the 

epoch of iaperialisai sec, on the general development 

Of th is  thesis, V ,l. LEWIE* IMPERIALISM! THE HIGHEST 

STAGE or CAPITALISM* (Progress publishers* Moscow* 1968)*

Fourth Development Blau (1979/1983) (Government Printer 

Nairobi, 1979)I Purs. 7*53-

Ibid Para. 7*55*

This is the Advisory services on Transfer and Development 

of Technology ( A S T T ) ,  established within the 

Division in accordance with Resolution 8 2  Liv) adopted 
at the Nairobi session oft he Unetad Conference (1976)

The Advisory Service cooperates with, and assists, 

developing oonntrics in  solving basis technological 

problems, inslading!

a) The preparation of national technological 

policies and plans and their coordinated 

implonentatioai
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b) The establishment of notional, sub-regional and 

regional centres to doal with tho transfer and 

development of toohnologyt

e) Dealing with tha techno-economic, lagal, commercial

and developmental aapacta of technological arrangements;

d) Tha owalnation oi tho aoonoaie and developmental aapaeta 

of tachnologieal information (industrial proparty); and 

a) Tha establishment of ooordinatad training programmes 

at national, sub-regional, rogional and intarnational 

lavoIs. (For thin, aoo an UNCTAD informal nota for 

information titlad UNCTADt "Advisory Sorvieo on 

Tranmfar and Dovalopmont of Toohnology*,(Qanava,

Cctobor, 1978 )•

6. Soo for ozamplai

a) Eliud Nvaaunga, miniotar for eommorea, in a aaaaaga 

to Konya Canaars (a onboidiary of Dol Mont a of US) on 

tho eolobration of ita fiftaonth anniversary (Tho 

STANDARD. September 6, 1980| p.21, cola. 1-5).

b) Joseph Barrage Wanjul's speech at a luncheon at 

Mount Kenya Safari Club, Nanyuki, la honour of 

American businessmen visiting Kenya (Tha STANDARD, 

October 13, 1980; p«5* cola. 1,2). Tho Americans

ware apparently quite impressed by tha so-called 

peace and political stability (DAILY NATION .October 17. 

1980| p.3, cola. 1-3)*

e) Tha chairman of Sociota Gene rale of Franca (tha World's 

seventh largest bank), Maurice Laurie at a press
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conference. Be and his group were in Nairobi to officiate 

at the opening of the bank's Eastern Africa headquarters in 

Nairobi (DAILY NATION. January 22, 19811 p. 9. cols. 2-*).

d) Mwai Kibaki, rice-president and sinister for finance 

at a cerenony to welcoae the chairman of Societe 

Qeneralo (The STANDARD. January 22, 1981; p. 8lcols.2>^)» 

o) OS Aabassadoer to Konya, Williaa Harrop at a Voice
of Konya (Television) press conference of February 10, 

1981 (DAILY NATION. February 11, 1981; P» 3. col. 6).
f) Robert Patton, chairman of the OS Aaory Group of 

Conpanies, when he called on the Preisident at State 

Bouse, Nairobi, to inf ora the latter of a proposed 

joint Tentdre with a Kenyan coepany, Agrindex

(The STANDARD. September 18, 1980; p. 2, cols 1-%).

g) The President's renarks in his address to delegates 

free thirty-six African countries attending the 

Pan-African Employers Symposiun at Nairobi's 

Keayatta Conference Centre. He was reported to haws 

said that:

"The third world cannot win economic independence 
unless there is a good InTestsent climate which 
depends on political stability.... To win our 
ecoaonic independence, we need investors, and 
to attract then, we have to create the climate 
conducive to those inveetaeats.... Posterity 
will tell what generation of leaders contributed 
nore to the welfare of aankind".

(DAI?T NATION. October 17, 1980; p. 1, eole.1-3 and

p« 5, col. 1). See also the President's speeeh at the

celebrations narking the twenty-fifth anniversary of
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the Reus* of Hanji Lisited, at which he was guest ef 

honour. (Th* STANDARD. September 11, 1980| p.11,cola.1-6).

7. Re* for example!

s) John Keen, assistant sinister for economic planning 

and d*T*lopnent*s launching of Magadl Sods Company 

Liaited's new soda ash transporting wagons (The 

8T ARP ARP. September *►, 1980; p. 8, cols. 2-*0. 

b) sheriff Naasir, assistant sinister for eonnerce'a 

opening of a aenlnar for textile specialists 

arranged by an TRG company, W. Schlafhostt Co. in 

Serena Hotel, Nairobi (DAILY NATION. September 15. 

19&0|p. 5. eols. 1-k).

e) Minister for constitutional and hose affairs Charles 

Njonjo's launching of Osslea Liaited's new radio alara 

system at a cereaony held at the Osaica control 

centre off new Muthalga Estate, Nairobi (The STANDARD. 
Noveaber 6, 19p0j p.3, eols. 1-3). 

dO President Mol's attendance as a guest of honour at an 

annual dinner narking the twenty-first anniversary 

of the Kenya Association of Manufacturers (KAM) held 

at Hotel Intercontinental, Nairobi. Re was aceonpaniod 

by th* Vice-president and other Government officials. 

In his speech, he assured manufacturers of continued 

Government protection and assistance, and scrapped a 

rule aade in 1978 which Halted renit table dividends 

for foreign coapanles to not sore than 10% of equity

/ 2 S  t*



- 2e<*

capital la an effort to redoes foreign payments* He
directly welcomed co-operation between the private
sector and the Government in policy formulation and
review (NAIBOBI TIHPS. December 21, 1980! p. 9«

cola* 1-9). The President was, on this occasion,

presented with a cheque for She* 200,000/-,
"in support of the fund for the year of the 
physically disabled which you launched a few 
years ago* Many of our nenbers have already 
contributed to this worthy oause directly 
through you or indirectly* Others are still 
planning to support the fund as the year for the 
disabled is still young* Therefore Sir, our 
cheque tonight is only a token endorsement by 
our sesbers for your tireless efforts in 
support of the needy in this country*"

(Joseph Barrage Wanjui*s speech, ibid, col* 5).

The KAM is basically a pressure group that wan formed

(as the Association for the Prosotlon of Industry in

Rant Africa) in 1999 to represent the interests of

East African manufacturers* Its name was changed to

East African Association of Manufacturers in 1963* and

to the present one in 1970* It now operates mainly in

Kenya, and has a membership of <»56 (1980), mostly big
saaufaeturers* Its executive covaittde consists oft

Joseph Barrage Wanjui, Chairman (East African Industries)! 
John Ravage, Vice-Chairman (P.J* Products)!
T*V* Syrrell, director and Secretary!
R*H* Ita, Executive Officer!
Kmnu Chandaria (Coneraft Services Ltd.)!
A*A*A* Ekirapa (Nation Printers & Publishers Ltd*)!
L* Gill (Kscol Ltd.)!
V*H* Harding (haeksnsic (K) Ltd*)|
Brian H* Uobaon (Kenya BrswsrissLtd*)t
S*V* Karanja (Fact African Portland Csnsnt Ltd*)!
M* Kennel (Bata Shoo Co. Ltd.)!
J.N. Keriri (T>»velopc.snt Pi nance Cw* Of Kenya Ltd.)!
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J. Q. Mutiga (Metal Sox (K) LTD.)*
L.S« Ndungl Food Specialities (E) Ltd•);
T.C.O. Ramtu (Ihdustrlal Promootion Services Ltd.;;
B.J. rhah (S taal A fr ica  LLTD.); and
K. K. Thanawall (KICOMI).

a) Prasidant Kol*a opening of the Kanya Breweries Ltd'a

plant at Kieumu. Other Government officials also attended!

Mval Klbaki, Vice-president and minister for finance;

Charles Njonjo, minister for constitutional and hose 

affairs! Zaehary Onyonka, minister for economic planning 

and deralopranti assistant clnleitarSfcouncillors etc..

On this occasion, the president received a cheque 

Kshs. 100,000/- from Itenneth IVyindo Matiba, the chairman 

of East African Breweries Ltd., (and M.P. for Ifoiri)

In aid of the disabled, (Trr_yPAim*TO# August, 8,1980; 
p. 3 col. 6).

f) The Vice-president nnd Minister for Finance, Mwai Kibaki's

launching of a diesel engine piek-up truck (Chav Luv) at

e party organised in Nairobi by the assemblers. General

Motors (K) Ltd., for tbia purpose. (He officially opened

the G.M. (K) Ltd'e aesenbly plant in 1977 when he was

ninieter for flnanee and Planning) (FUNDAY NATIONi
September 21, 1981; p. 3 cole. 1-0. At another function

at the beginning of the year (Feb. 1980), he officiated at

n ceremony to mark the aeeesbllng of the 10,000 th vehicle

by the Leyland (E) Ltd'e plant at Thika. Here, he vac

presented with a Rang# Rover, and his wife with a Marina,

both asseabled locally by the company. (Information given
by a senior eaployee of the company)

g) Kibaki'a attendance as a guest of honour at a dinner

hosted at a Nairobi !otsl by the foreign dominated Insurance

Institute of Kenya. (The dinner was also attended by ;

Titus Mbathi (Labour minister), Nathan Kahara (Nairobi Mayor)
and Frad Mati (National Aaaeably speaker). The Vise- President

.... ,/266



-  2£S

stressed that thara was no vaj that tha govemsent would 

eoaplata with tha privat* sector. Foreign investors 

'’here would not ba aubserlbed to any politiaal ideology 

as tha govarnsant had full faith in than1* (SOTPAT NATION i 

No vac bar 9, 1980: p. 3 cola. M ) .  That oapitalias aa 

an econonio organisation has lta ideology seams to have 

asoapadC?) the Vlea-presldsnt, and "swerybody" else. That 
ia so eonvdnlent a blindness it eantbe accidental for so long. 

Presi dent Moist opening of factory axtarnalona of Bast 

African Industries, Nairobi (a Minister of state in tha 

Office of the President deputised) (NAIROBI TIHE8I 

Novasber 23, I960 pp. 10-1 1).

Minister of Knergyv John Okvanyo's opening of a two-day 

exhibition of electrical aqulpa^nt organised by barren 

(K) Ltd* at a Nairobi hotel (His Deputy Secretary,

W. N. Mbota, deputised) (DAILY NATION. November 25,

1960| p. b, cols 2-5)*

Minister for Infora»tion and Broadcasting Pater Oloo Aringo's 

attendance as a guest of honour at a reception given by 

Shade and Schwars Co. (X) Ltd. to introduce the 

lsteat video tape aachines aanuf-ctured by Bosch 

T.Y. of F80 (Daily n a t io n .  February 13, 196l| p.*, col. 6)* 

Minister for 'transport and Conauniestlon Henry Koagey's 

opening of an A.M.I (X) Ltd. container terminal ia 

Nairobi (TH.. STANDARD. January 17, 1981; p. 8, cola. 6). 

Minister for Labour, Titus Mbsthi’a officiating at a 
esressny to presont long sorvico awards to 60 esployoos 

of B.A.T. (X) Ltd. who had sorvod tha company for n 

ported of 10-25 years (The STANDARD. M©vaster 2, 1980; 
p* 7, cols. 1,2)*
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8* Son t e r  ex&aple, President Mol's blasting of ths Cantral

Bank of Kenya and the Ministry of Coamere* (for not proosssing 

aanufactu roru* import licences promptly sad for delaying 

oloaraneo of iaportod goods at Nairobi's International 

Airport* Be was opening an industrial couplex.

Mathupaper International (The STANDARD, January 22, 1981; 

p. 1, cols* 2-61 p*2 col* 6)*

9* Bos for exanplet
a) Defeat of a motion in Parliaoent asking tbs 

government to urge d.A*f* (K) Ltd*, a none poly, fee 

take over the responsibility of drying tobacco 

leaves iron farmers (fha STAHbAdD* November 6, 19150; 

p* 2 cols* 1-2)*
b) Defence of a * ranch, eoapany, Dolmas Derfusion 

in Parliasent by Lion «aaeyo, Assistant Minister 

for health* She company was alleged te have 

dunped anti-tetanua drugs that were of unspecified 

lifespan and did not seat other fundamental 

requirements for all injections in the country 

(ibid, cels* k-5).

0) President fcoi's assurance to foreign inventors of 

the government's full support and protection at 

the aase time asking then not to listen to 

"ruecur-tscngers'' (a reference to public opinion 

both in and outside Parliament) on tMn issue*

He was the guest of honour at the tenth nnniversay 

celebrations of Kenya Coaaereial Bank (DAlbl NATION* 

December 9 19*501 p.l, cols* 1-5; p* 2k, cols* 1-2).

d) Minister ef State id the Office of the Presidcst 

Nicholas Biwott's Parliasentary support for s
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foreign cobpane's ownership of 10,000 seres of 

land (used as a gare-cun-tourist sanctuary area) 

in a region where Wananchi had no land (DAILY 

RATIOS, September 26, 1980j p. <+, col. 6).

e) Nicholas Sivott's intercession on behalf of 

expatriates (DAILY MilOH. Septeaber 2h, 19&0| 

p* 1, cols. 1-5) •
f) Rlbakl'a support for bank s' freedom over loans, 

arguing that the Kenya political spates did not 

Allow the gOTeroseat to tell financial institutions 

to whon they can land sonsy. Banka should bs lsft 

free to decide all their affaire, he emphasised.

(p; IL? NA‘-Q?:. November 7, 1#J0| p. 5. cols. b-6). 

T M s  van despite tbs fact that there had bean

an outcry both within and outbids Parliament that 

banka' lending policies were discriminatory and 

were to core extent responsible for the stagnation 

of indigenous boeinass (sea for example, the 

ohairsaa of the Ratioaal whaabar of Ceanerse and 

Industry's statesent, (DAILY NATION, deptosber 3. 

19»0| p. 9, cols. 2 -3 ) .

Fhr example, see note 7. supra, items (d> , (e), and (f), 
and alsot

s) On deptaober \ 29, I960, the President was presented, 

at state House, Nairobi, with Kahs. 73.300/- by the 
■snarls* director of Walloon# (*) Ltd., Hugh Sleneok, 
is sld of the disabled, and another she. 20,000/- by 

the President of Tetra Pnk International, Hens 

Reusing (the STANDARD} Septenber 30, I960; p. 1 cols.
1 -3 ).

. . . . / 2 f  9
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b) On January( 9, 1981* the Kenya Power Coapnny signed 

an ngreeaent with n Canadian engineering f i r s ,  the 

Canadian Overseas Engineering ^evelopaent Coapeny.

The Vioe-President of the Canadian fire, John Lask- 

owles, thanked the eonpany for awarding hie coapany 

the eontraet which was done on a "eoapetitive” basic. 

Laekowdes preeentdd the ehaimaa of the Kenyan firm 

with a cheque for aha* 10,000/- for a Haraabee project 

ef the letter's choice. The area repressntatire of 

the Canadian fira, Christopher Malavu, also presented, 

on the cane occasion, the Chairaan of E.A.P.&L Co.,

J. K. Gecau, with aha* 9,000/- towards a haraabee fund. 

(The STANDARD, January 10, 198l| p. 9* cola* 2-b)* 

e) On January 19* 1981, the President was, at State 

House, Nairobi presented with a donation of shs* 

100,000/- by the aanaging director of Rational 

Industrial Credit (Sant Africa) Ltd*, R.F. Goodwin, 

for the disabled. The latter waa aeooapanied by 

two directors of the coapany, Qeeffrey Kars it hi 

(foruer head of the civil service) and B.Q. Ridley 

(The STANDARD. January 16, 1981, p. 1, cols. l-b)« 

d) The President was presented with a cheque for 

Kshs, 2,000,000/- for the Kabarak High dehool 

building fund by Arthur Norris (deputy Chairaan 

ef Lonrho (East Africa) Ltd., and also chairaan and 

Managing Director of *ast African Tanning Extract 

coapany, Kldoret) following an earlier visit to 

the school by Lonrho chief executive, H.W. '’Tiny” Howland 

(DAILY NATION. Harsh 13, 198l| p. 3 cols, b, 3).

/27C
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•) Ac reported by a m m  ltcc on Voice of Kenya radio

and television of the aorning and evening, respectively, 

of March 12, 1981 the President was presented with 

an Audi GLX 100 on arrival in Nigeria by a group of 

m o  industrialists fros Stuttgart. (On March, 13,

1981, he visited a she. 35*000 Billion Volkswagen 

assenbly plant in Lagos, Nigeria) (DAILY NATION,
March It, 198l| P- 3* cels* 2-5) •

f) On March 23, 1981 the President was presented with 

a cheque for shs* 13 ,330/- by the sansging director 

of Bata Shse Co« 00 Ltd*, M* Kennel, in aid of 
the scouts aoveaont* On the ease day, he van also 

presented with a cheque for she* 100,000/- - by the 

Chatman and ohief executive officer of Pfiser Inc., 

Sdsund Pratt Jnr*, in aid of the disabled*

11* See Prevention of Corruption A«t (Cap* 69 of the Laws of 

of Kenya, 1962) as aaended by A«t No. 28 of 1967* Th«

Vhe principal difficulty arlsed in establishing the 

connection between the **revardH given and the 

"fawns" done



P. 0. Box 28472,
NAIROBI.

The Executive Director,
IiC*DiC«|
Uchursl House,
NAIROBI.

Dear Sir,
Re: remission to condvij;t Pefe*rch

Pursuant to our discussion with your Mr. Simba on the afternoon 
of 20th May, 1080, I hereby make a formal request for a rrrant of 
permission to conduct research with respect to certain of the 
activities of I.C.D.C.
I am a post graduate student taking a master's decree course in 
lew at the heiversity of Nairobi. The general topic on which I 
am permitted to conduct research is "TNCa as a vehicle for 
Transfer and development of Technology: The Kenyan Case".
However with regard to I.C.D.C. in particular I uouid lik* to 
know the conditions and terras noon which

i P P E I D II A l

Letter of to ICDC



P. 0. Box 28472,
NAIROBI.

The Executive Director,
I.C.D.C.,
Dchuisl House,
NAIROBI.

Dear Sir,

Re: rernis bIob _to conduct Heim r c h
Pursuant to our discussion with your v;r. Slmba on the afternoon 
of 20th May, 1080, I hereby make a formal request for a r:rant of 
permiBsion to conduct research with respect to certain of the
activities of I.C.D.C.
I am a post graduate student taking a master's decree course in 
law at the Ncivcrsity of Nairobi. The general topic on which I 
am permitted to conduct research is "TNCa as a vehicle for 
Transfer and development o* Technology: The Kenyan Case” .
However with regard to I.C.D.C. in particular I would like to 
know the conditions and terms upon which the corporation enters 
into Joint Venturee with specified companies. This calls for a 
perusal of agreements (only in so far as they touch on Transfer 
t  Development of technolog)) entered into between the corpn. and 
its Joint venture partners via (where applicable) Investment, 
Licencing acd technical assistance agreements, management and 
consultancy contracts and riant contracts.

The relevant coerraries are extracted from your publication 
entitled ’’I.C.D.C.: ite role and Activities” pages 14, 15,
10, acd 17 - that is to say:

1.
2.

3.
4.

5.

3.

7.

For your records, I hold a O.K. Research Clearance Permit No.
OP.13/001/9C 205/7 issued on 3rd May, 1980.

Awaiting your favourable consideration and reply.

Yours faithfully,

U. OKECH OWITI



Hr. Rimba,
I.C.D^Ci| 
Uchumi Douse, 
NAIROEI.



A P P E N D I X  3 |

W t t o  o f te q o M t to  PrlTH tO  C M Q t t lN

respect thereof anu the fork ia which it is paid; and the form 
of arroeaont (oral/written cr part both);

(b) TPPMP of Technical AFfiistRr.ce/ConHultajicy/Kftuacofflent 
Agreements if any, and COSTS incurred with respect thereto;

(c) TRAINING: nature of such training, level of personnel 
trained and the costs Incurred;

(d) SOURCE of Plant/Equipnent/lfachlnery and your various 
raw materials and other inputs and overall costs Incurred;

(•) RESEARCH AliL DEVELOPMEJ.T (RkD) if any; nature, where 
baaed, governmental co-operation, if ar.y, and the costs thereof

(f) ADVERT IEBMTNT: nature and costs thereof; effect .

For your records, I hold a govornrent Research Clearance remit 
No. 0?/13/001/9d 29c/7 dated 3rd May, 1980.

Hoping for a favourable reaction.

Yours f a i t h fu l l y .

OKRCH-QfITI.



P. 0. Box 28472,
NAIROBI.

Dear Sirs,

RE: RESEARCH

I hereby make a formal request to conduct research on the

activities of your company.

I am a post-graduate student at the Taculty of Lav of the 
University of Nairobi and I ait: conducting research on transfer 
and development of technology for my LL.M. thesis.

Apart from background information relating to your firm and its
activities I have particular interest in the following matters,
namely,

(a) TFRME AND COEDITIONr under which you menufecture your 
various prouucts and use the various trade-names by licence 
from the proprietors of patents and/or trade marks; fees paid in 
respect thereof anu the foru in which it is paid; and the form
of »rrcement (ornl/written or part both),

(b) TEP.MP of Technical Are!star.ee/Consultancy/Kanac^ment 
Agreements If any, and COST? incurred with respect thereto;

(c) TRAINING: nature of such training, lev^l of personnel 
trained and the costs Incurred;

(d) SOURCE of Plant/Equipment/Machinery and your various 
raw materials and other Inputs and overall costs Incurred;

(a) RESEARCH AliE DEVRLCPliEJiT (RkD) if any; nature, where 
based, governmental co-operation, if any, and the costs thereof;

(f) ATWERTIPEMP17T: nature and costs thereof; effect .

For your records, I hold a government Research Clearance Permit 
No. CP/13/001/9C 29u/7 dated 3rd May, 1980.

Hoping for & favourable reaction.

Yours faithfully,

OKECH-OWITI
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LCAHIJUs IN QUALITY

B A T  K E N Y A  LIMITED
Likoni Road. PO Box HOOOO. Nairobi

Telephone 555555
Telegraphic Address BRAMTOCO

18th June, 1980

Mr. Okech-Owiti,
P.0. Box 28472,
NAIROBI.

Dear Mr. Owiti,

Thanks very much for your letter regarding conducting some 
research on our Company.

We are very sorry that we are unable to help you at this 
time. We appreciate the interest you have shown in our 
Company.

A P P E K D X X  C l

B*A*Ti (K) Ltd.



f >..• 1
. . . .  J l

h a  r
— -V

Lt'A !>K I:S  IN O l A L I I  V

B A T  K E N Y A  L IM IT E D
Likom Hoad. PC D«.x tiOOOO. N.iiro!):

Telephone 555555
Telegraphic Address BRAMTOCG

18th June, 1980
-  * i, .

Mr. Oke ch-Owi ti,
P.0. Box 28472,
NAIROBI.

Dear Mr. Owiti,

Thanks very rauch for your letter regarding conducting some 
research on our Company.

We are very sorry that we are unable to help you at this 
time. We appreciate the interest you have shown in our 
Company.

Yours very sincerely.

A. AMULYOTOj
PRODUCT DEVELOPMENT MANAGER

AA/ns



A P r  I  I  D I X  S i

Bspiy fro *  Curitoiry *h v»pp «« (K ) Ltd.

research on the activities of our Company 
but regret to advise you that it is not 
our policy to grant such request and 
therefore we are unable to help you in 
this instance.

Yours faithfully,
for CADBURY SCHWEPPES KENYA LTD.

A

PJMN/sb

DIRECTORS: R. W. M OTTER AM (Chairman)*, E.L. LUCAS (Managing)*, J. P. GREGORY*, N. H. SEARLE,
M. IV. HARLEY, P.KAAKA, P J MUASYA-NZIU

* British.



Cadbury Schweppes Kenya Limited
CADBURY PRODUCTS 

SCHW EPPES
P E P S I - C O L A  C A N A D A  D R Y

Iphone: 559466 
gjkered Office and Address: 
„KALOU ROAD.
|. BOX 45466.
%IROBI. Kenya

llegraphic Address:
SADSCHWEPPE”

slex No. 22887 -  NAIROBI

•or Ref: Our Ref: CSK/PF/l

Eldoret Factory: 
P. 0. Box 1217 
Telephone 2105

Mombasa Branch: 
P. 0. Box 90224 
Telephone 25801

Date: 18th June, 1980

Mr. Okech-Owiti, 
P.0. Box 28472, 
NAIROBI.

Dear Sir,

REF: RESEARCH

Vle thank you for your request to conduct 
research on the activities of our Company 
but regret to advise you that it is not 
our policy to grant such request and 
therefore we are unable to help you in 
this instance.

Yours faithfully,
for CADBURY SCH.7SPPS3 KENYA LTD.»

PJMN/sb

DIRECTORS: R. V/. MOTTKRAM (Chairman)*, E.L. LUCAS (Managing)*, J. P. GREGORY*, N. H. SEARLE,
M. W. UARLEY, P.KAAXA, 1'J MUASYA-NZIU



PO BOX 30429 NAIROBI KENYA 
TELEPHONE 559922.559713 CABLES FIRESTONE TELEX 22410

FIRESTONE EAST AFRICA (1969) LIMITED

O u r  R e f :  A D M / 7 5 6 7  •  J u r e  1 8 ,  1 9 8 0

M r .  O k e c h - O w i t i ,

P . O .  B o x  2 8 4 7 2 ,

NAIROBI

D e a r  S i r ,

R E :  R E S E A R C H

W e  h a v e  s t u d i e d  t h e  c o n t e n t s  o f  y o u r  l e t t e r  o f  J u n e  1 7 ,  1 9 8 0  r e g a r d i n g  

y o u r  p l a n s  t o  c o n d u c t  r e s e a r c h  o n  t h e  a c t i v i t i e s  o f  t h i s  C o m p a n y .

O u r  V i e w  i s  t h a t  w e  a r e  n o t  i n  a  p o s i t i o n  t o  a l l o w  t h i s  r e q u e s t  w i t h o u t  

c l e a r a n c e  f r c m  F i r e s t o n e  I n t e r n a t i o n a l  C o m p a n y ,  o u r  H e a d  a n d  C o n t r o l -  

l i n g  O f f i c e  i n  A k r o n ,  O h i o ,  U . S . A .  I n  t h i s  r e g a r d ,  w e  d e c l i n e  t o  b e  o f  

f u r t h e r  a s s i s t a n c e  i n  t h i s  m a t t e r .

B «

Mmpljr from ttrcctcac f+mt A frica  (1969) Ltd*



PO BOX 30429 NAIROBI KENYA 
TELEPHONE 559922. 559713 CABLES FIRESTONE TELEX 22410

FIRESTONE EAST AFRICA (1969) LIMITED

Our Ref: ADM/7567 J u n e  1 8 ,  1 9 8 0

Mr. Okech-Owiti, 
P.O. Box 28472, 
NAIROBI

D e a r  S i r ,

R E :  R E S E A R C H

W e  h a v e  s t u d i e d  t h e  c o n t e n t s  o f  y o u r  l e t t e r  o f  J u n e  1 7 ,  1 9 8 0  r e g a r d i n g  

y o u r  p l a n s  t o  c o n d u c t  r e s e a r c h  o n  t h e  a c t i v i t i e s  o f  t h i s  C o m p a n y .

O u r  V i e w  i s  t h a t  w e  a r e  n o t  i n  a  p o s i t i o n  t o  a l l o w  t h i s  r e q u e s t  w i t h o u t  

c l e a r a n c e  f r o m  F i r e s t o n e  I n t e r n a t i o n a l  C o m p a n y ,  o u r  H e a d  a n d  C o n t r o l ­

l i n g  O f f i c e  i n  A k r o n ,  O h i o ,  U . S . A .  I n  t h i s  r e g a r d ,  w e  d e c l i n e  t o  b e  o f  

f u r t h e r  a s s i s t a n c e  i n  t h i s  m a t t e r .

I f  y o u  w a n t  t o  p u r s u e  t h e  m a t t e r  f u r t h e r ,  y o u  m a y  c o n t a c t  o u r  H e a d  

O f f i c e  d i r e c t .

Y o u r s  f a i t h f u l l y ,
FIRESTONE EAST AFRICA (1969) LTD.

T. M. ASAMBA, ADMINISTRATIVE MANAGER.

d ir ec to r s

S J FABIAN IU S A I CAJirmjn and Managing Director. E E CARSON (U S A ). J  M KERIRHKENYANLOO KINGlU s  A ), H £ HUNT (U S A U C  D C (KENYAN)



M inistry of Industry 
P.O. Box 30418, 

Nairobi

Fork A
3  6 £ o

Date

FOR O F F IC IA L  USE O N L Y

1. Project N o ............................................ .

2. Date Received .......................................

3. Action Taken ........................................

(REFERENCE O N L Y )

A PPLICATION  TO TH E N EW  PRO JECTS CO?4MTTTEE 
FO R A PPRO VA L FO R  AN INDUSTRIAL P R O JE C T

Sole (I) Three copies o f this Application together with enclosures, if any, should be sent to 
The Secretary, New Projects Committee, Ministry o f Industry. P.O. Box 30418. 
Nairobi.

(2) Before completing this Application Form it is strongly advised that you should read 
the Ministry of Industry handbook entitled “ Guidelines for completion o f the 
Proiect ADDlication Form “ A ”.

A P F t K D X X  F «

f o r m  h i  &Fpli**tlca to ttao RFC for Approval of as

Industrial Pvojoot



M inistry of Industry 
P.O. Box 30418. 

Nairobi

T r ) » X «■ ^ l„ j*VV
Fork A

3

Date

FO R O F F IC IA L  USE O N L Y

1. Project N o ............................................ ...

2. Date Received .......................................

3. Action Taken ........................................

(REFERENCE O N L Y )

A PPLICATION  TO TH E  N EW  PRO JECTS C O M M ITTEE 
FO R  A PPRO VA L FO R  AN INDUSTRIAL P R O JE C T

Note (1) Three copies o f this Application together with enclosures, if any, should be sent to 
The Secretary, New Projects Committee, Ministry o f Industry, P.O. Box 30418. 
Nairobi.

(2) Before completing this Application Form it is strongly advised that you should read 
the Ministry of Industry handbook entitled “ Guidelines for completion o f tlie 
Project Application Form “ A ” .

PR O JEC T DESCRIPTION

1. Project

(a) State briefly what the project will manufacture and the franchise/royalty source if any.

•vo

(b) State the proposed iocation o f the project. State whether it oouid be located elsewhere 
in Kenya, e.g. in a rural area.

2. Sponsors

State briefly who is sponsoring the project including information as to :

Project management.



Provision o f technical know-bow.

3. Project Company

(a) State name of project company and whether formed (give date) or whether in 
formation.

(b ) State authorized, issued and fully paid-up capital of company.

-  T . . * . .  J A J V  i : ir\ >

(c) Where the expansion of an existing company is involved, state how long it has been 
trading and whether it is currently profitable. Also list the shareholders.

■ ’ •. • t . . * .* * . *4 ' ., . * . . J

!*!?»*{ i , Ah j  i.» 'I

r 1 ' - i  y
4. Capital Cost

(a) State estimated total capital cost inclusive of working capital.

(b) Provide a  brak-down of the above cost under the headings as follows:

Fixed Assets {Sh. ’000)

Load ••• «*• *..
Bulklii' ̂  s ,*• ••• . . .  ... , •••

Sits im provem ents..........................................................

Machinery and equipment (including all Govern 
meat duties and taxes) ..............................

Installation costs (including inland transportation)

Fees (if a n y ) ..........................................................

Vehicles
' / •*'1 • ' •

Contingencies ••• ••• ••• ••• ••• •••

Preliminary end Prc-operational ...............................

W orking Capital • •• ••• ••• mmm ••• •••

• T otal

(S h . ’000)

2



5. Capital Structure

How will the capital cost as in paragraph 4 above be provided— set oat as follows:

tSh. ’000) Equity %

Sponsors and 
Associates

Kenya Investment 
Institutions

Other Local
v  ft*'..

Machinery
Supplier

Commercial Bank (A) ..........................

Machinery
Suppliers

Loan Credit Overdraft Tota l

•u *

ui '■ . -.it'. tM '21":

Totals:

N o te : (A ) Normally as overdraft for working capital finance.

6. Arising from the answer to paragraph 5 above :

(a) Will the project company be overseas controlled or locally controlled—state the 
proportions.

"...Iy j v i.i

(b) State terms of proposed loan finance, i.e. the rate of interest, length of loan period 
and proposed source of finance.

• •* --p-  ̂ * • •»••• *'■ 1

ill t *f

(c) State terms of machinery suppliers’ credit including the effective rate o f interest and 
proposed source.

:rj s b:
A•j i ' ; r  * tj 7 * >^ntk - A :

id) State whether guarantees are required for the loans/credits as above and die proposed 
source.

3



(e) State who will be responsible for providing the overrun finance should the project 
cost exceed the estimates.

7. Timing

Assuming approval to this application is given within eight weeks of its submission to 
die Ministry of Commerce and Industry:

(a) State the estimated date for start o f construction work.

(M State estimated date for start of commercial production.

» • 4/> *
8. Profitability

(a) State when it is estimated that the project will be profitable, i.e. in what year of 
commercial production.

(b) For the first five years of commercial production provide and append to this
application form:

Profitability Estimates without assuming protection or other concessions and 
subsides.

Sources and Application o f Funds Schedule.

Balance Sheet Projections.

Note.— These estimates should be prepared in accordance with the examples given in the 
handbook “ Guidelines for completion o f the Project Application Form “ A ”.

(c) Submit as an appendix to this application form detailed calculations of the local value
added in the manufacturing process in accordance with the example given in the 
handbook “ Guidelines for completion of the Project Application Form “ A ”.

W) Provide an estimate o f net foreign exchange savings under the project— see 
explanatory paragraph in the handbook “ Guidelines for completion of the Project 
Application Form “ A ” .

4



9. Market

to) Provide full details of the market for the project and state whether a market survey 
has been carried out and if so by whom. Where applicable, these details should 
include a  summary of information, if any. regarding imports o f similar products that 
may be derived from the official Trade Statistics giving averages over the past five 
years. (If necessary, enclose this information as an appendix to this application 
form.)

(b) Provide details of competing projects in Kenya both existing and about to be estab­
lished. Give a comparison between prices projected for the project and competing 
prices of imported equivalent products freeon-raii Nairobi.

(c) Provide details o f competing projects in the East African Region.

(d) State briefly, how the marketing of the project/company’s products will be carried out.

10. Factory. Machinery end Technical Processes

(a) Provide details of the machinery and equipment to be installed i-rtate the installed 
capacity on 1. 2 and 3 shift production), its iikeiy source and whether new or second­
hand. or reconditioned.

5



(b) Provide details of the proposed factory and factory site, i.e. size ir* acres or hectares 
of the site and its exact location and whether an existing building or a building to 
be constructed. If the former, is the property to be rented?

(c) State briefly the technical processes involved.

.. ?x> L:.t, an; tot n v

{d) State whether the machinery is to be obtained by competitive tender from selected 
sources, and selected countries o f origin or by open tender on a world-wide basis. 
State also whether any commitment already entered into.

• ' ‘f* ' * *.'•1 * ; TV* ■'/!♦! • ’!!?* ■ **• TVS’. “

11. Raw Materials

{a) Provide full details of all raw and semi-manufactured materials required in the 
manufacturing process and their source. If of local origin state whether there is a 
programme to develop this source (this should include packaging materials).

(6) State whether backward integration is proposed and the programme with timing—see 
the explanatory paragraph in the handbook “ Guidelines for Completion o f the 
Project Application Form “ A ” .

6



(c) State in detail how the project will be managed and how the technical know-how will 
be provided. Provide details of the franchise fees, royalties, etc., if any, to be paid 
for the technical processes, trade marks, etc. State the management fee, if any, the 
duration of the management agreement and what services will be provided under it. 
State how many expatriates will be required and for how long.

12. Management and Employment

(b) Provide details of the training programme both locally and overseas to enable Kenyana 
to replace expatriates at all levels o f the project’s management.

(c) State how many workers will be employed— both initially and when the project 
achieves full production.

13. Protection and Incentives required from the Kenya Government

(Note.— It is important that reference be made to the handbook “Guidelines for 
Completion of the Project Application Form “A”, before attempting to answer 
this question.)

1°) State what protection, if any, will be expected against competing equivalent products 
at present imported, e.g. increased customs tariff. Quantitative restrictions, etc.

(6) State whether other incentives will be expected, e.e. duty refunds/remissions on the 
imported raw materials.

(C) For the purpose of preparing estimates and calculations for a project proposed it 
should not be assumed that the Government would grant tariff protection or other 
concessions.

7



14. F »toe Expansion

State briefly how the future development of the project is visualized.

15. Environment

(a) State how much water will be required on die basis of one shift'/two shifts/three shifts 
operations. State whether the water will then go to waste or be re-cycled.

(b) State what effluent is contained in the waste water and how it will be disposed of, e.g. 
into a  river, into soak-aways, into settling ponds.

(c) State whether air pollution is involved and its nature, e.g. 
o f gases, fumes, etc.

from the effluent, emission

' ! -o •.

16. Additional Information

Attach as a separate paper any additional information which may be of interest and 
assistance to the New Projects Committee, this should include any feasibility/market study 
prepared by sponsors. This applies also to any question in this application form where 
insufficient space has been provided to enable you «d answer adequately.

Signed

a Date

8
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•c - • < * • : - / o r -  i  . n ? .  U h e r e v e r  u s e d  i n  t h i s  f g r e c n c n t  o r  t h e  

S c h e d u l e s  h e r e t o ,  u n l e s s  t h e  c o n t e n t  ~ h c . l l  o t h e r w i s e  

r e q u i r e ,  t h e  f o l l o w i n g  t e r n s  e n d  s i g n s  s h e l l  h a v e  t e e  

f o l l o w i n g  m e a n i n g s  : -

(a) 2 h e  t e r n  " C o u - . e r c i a l  P r o d u c t i o n  D a t e "

c l  s e e  o n  w h i c h  t h o  f a c t o r /  f o r c i n g  p e r t  o f  t r . e  

P r o j e c t  i s  r e e d y  f o r  m a n u f a c t u r i n g  e g  o r a t i o n s  o n  

a  c o a n e r c i a l  s c a l e .

: ; c u r r e n t  r a c e  c f  © x c h c n g © 1 1  m e a n s  s u ev s ;  i r . c  s e r a

r a t e  o f  e x c h a n g e  a p p l i e d  f r e a  s .  

c e a a e r c i c l  b a n k s  i n  K o n y a .

( c )  T h e  t o r n  " D f C K "  m e a n s  t h o  D o v - l c i x s c n t  f i n a n c e  C o u p e . . /  

o f  K e n y a  l i m i t e d  a  C o r p o r a t i o n  o r g a n i s e d  e n d  c a r s u ­

i n g  u n d e r  t h e  l a v s  o f  K o n y a  o f  P o s t  O f f i c e  n s ; :  s . O v o j ,

(d )

N a i r o b i .

-: ivh wci. ’ d o l l a r s " _. . »  v  aCun -v— -  ^  X -A.C» w.'i'J ^

t h e  c u r r e n c y  c f  t h e  U n i t e d  S t a t e s  o f  h r  e r i c a .

\C> -L i  C v- v/x i C r . c ;  t h o  d n t o  o r .  c h

t h i s  A - r c c u e n t  i s  d e - n o d  t o  h e o o n e  e f f e c t i v e  u n d e r  

t h e  p r o v i s i o n s  o f  S c a n i a . .  7 - 0 1 .



(r) T h e
• UTT̂  ̂ry*- * /■>. • Mi — - M—  w C o m p a n y "  m e a n s

.  .  a  C o r p o r a t i o n  o r g a n i s e d  a n d  e x i s t ­

i n g  u n d e r  t h e  l a w s  o f  K e n y a  o f  P o s t  O f f i c e  B o x  

N a i r o b i .

( g )  T h e  t e r m  " I C D C "  m e a n s  t h e  I n d u s t r i a l  a n d  C o m m e r c i a l  

D e v e l o p m e n t  C o r p o r a t i o n  e s t a b l i s h e d  i n  K o n y a  b y  t h e  

I n d u s t r i a l  D e v e l o p m e n t  A c t  ( C a p . 5 1 7 )  h a v i n g  i t s  

p r i n c i p a l  o f f i c e  a t  B o m b a y  H o u s e ,  V i c t o r i a  S t r o o t ,  

P o s t  O f f i c e  3 o x  5 5 1 9 »  N a i r o b i .

( h )  T h e  t e r m  " N e w  C o m p a n y "  m o a n s  t h o  C o m p a n y  t o  b e  f o r m e d  

I n  a c c o r d a n c e  w i t h  t h o  p r o v i s i o n s  o f  A r t i c l e  I I I  o f  

t h i s  A g r e e m e n t .

( i )  T h e  t o r n  " O p t i o n  A g r e e m e n t "  m e a n s  t h e  a g r e e m e n t  t o  b e

e n t o r o d  I n t o  b e t w e e n  a n d  I C D C  a n d  D F C K

r e l a t i n g  t o  t h e  s u b s c r i p t i o n  f o r  s h a r e s  t h o  f o r m  o f  

w h i c h  i s  s o t  o u t  i n  S c h o d u l o  ’ D 1  t o  t h i s  A g r e e m e n t .

( j )  T h e  t e r m s  " P a r t n e r  S t a t e "  a n a  " P a r t n e r  S t a t e s "  m e a n  

r e s p e c t i v e l y  a  P a r t n e r  S t a t e  o r  P a r t n e r  S t a t o s  w i t h i n  

t h e  m e a n i n g  o f  t h e  T r e a t y  f o r  E a s t  A f r i c a n  

C o - o p e r a t i o n .

G O  T h e  t e r m  " P l a n t  C o n t r a c t "  m e a n s  t h e  c o n t r a c t  t o  b e  

e n t o r o d  i n t o  b e t w e e n  t h o  N e w  C o m p a n y  a n d  

f o r  c e r t a i n  s e r v i c e s  i n  c o n n e c t i o n  w i t h  t h o  P r o j e c t  

t h e  f o r m  o f  w h i c h  i s  s o t  o u t  i n  S c h o d u l o  ‘ B *  t o  t h i s

A g r e e m e n t .

( l )  T h e  t e r m  " p o u n d s "  a n d  t h e  s i g n s  a n d  " S h "  m o a n  

r e s p e c t i v e l y  p o u n d s  a n d  s h i l l i n g s  i n  t h o  c u r r e n c y  

o f  K e n y a .

( m )  T h o  t e r m  " P r o c e s s  a n d  L i c e n s e  A g r e e m e n t "  m e a n s  t h e

a g r e e m e n t  t o  b e  e n t e r e d  I n t o  b e t w e e n  t h o  N o w  C o m p a n y  

a n d  t h o  f o r m  o f  w h i c h  i s  s o t  o u t  i n  S c h o d u l o

! C J  t o  t h i s  A g i - e c m e n t



( n )  T h e  t e r m  " P r o j e c t "  B e a n s  t h e  p r o j e c t  d e s c r i b e d  i n  

A r t i c l e  I I  o f  t h i s  A g r e e m e n t .

( o )  T h e  t e r n s  " S e c t i o n "  a n d  " S o c t i o n s "  c o a n  r e s p e c t i v e l y  

a  S e c t i o n  o r  S e c t i o n s  o f  t h i s  A g r e e m e n t .

( p )  T h e  t e r m  " s h a r e s "  m e a n s  o r d i n a r y  c h a r o s  o f  p a r  v a l u e  

S h . 2 0 / -  e a c h  i n  t h e  c a p i t a l  o f  t h e  N e w  C o m p a n y .

( q )  T h e  t e r m s  " s u b s i d i a r y "  a n d  " s u b s i d i a r i e s "  m o a n  

r e s p e c t i v e l y  a n y  c o m p a n y  o r  c o m p a n i e s  t h e  w h o l e  o f  

t h e  v o t i n g  c a p i t a l  o f  w h i c h  i s  o w n e d  d i r e c t l y  o r

i n d i r e c t l y  b y _ _ _  •  a n d  w h i c h  f o r  c o n v e n i o n c e  i s

d e s i g n a t e d  b y  t o  f u l f i l  i t s  o b l i g a t i o n s

u n d e r  S e c t i o n s  3>,0k a n d  V . 0 3 .

A R T I C L E  I I  -  T h e  P r o j e c t :

S e c t i o n  P . O l  . T h e  P r o j e c t  c o n s i s t s  i n  t h e  e s t a b l i s h m e n t

a n d  m a i n t e n a n c e  o f  a n  e c o n o m i c a l l y  v i a b l e  c o n c e r n

( a )  T o  c p n s t r u c t  a n d  e q u i p  a  f u l l y  i n t e g r a t e d  f a c t o r y  

i n  o r  a d j a c e n t  t o  N a i r o b i  f o r  t h e  m a n u f a c t u r e  o f  

v e h i c l e

and repair and rotread materials with an in itia l

annual productive capacity of not less than 1535000
'  V

a n d  a n  e q u i v a l e n t  n u m b e r  o f

( b )  T o  e s t a b l i s h  a  d i s t r i b u t i o n  a n d  m a r k e t i n g  o r g a n i s ­

a t i o n  i n  K e n y a  w i t h  t h e  u l t i m a t e  I n t e n t i o n  o f  

e x p o r t i n g  t o  P a r t n e r  S t a t e s  a n d  o t h e r  n e i g h b o u r i n g  

c o u n t r i o s  w h e n  e c o n o m i c a l l y  J u s t i f i a b l e .

( c )  T o  t r a i n  q u a l i f i e d  K e n y a  c i t i z e n s  f o r  a d m i n i s t r a t i v e ,  

m a n a g e r i a l  a n d  t e c h n i c a l  j o b s  w i t h i n  t h e  P r o j e c t  a n d  

t o  b e c o m e  I n d e p e n d e n t  t y r e  d e a l e r s .



a ktto lb  I I I  - I n c o r p o r a t i o n ,  o f .  Nc,f Co-Tnc— :

Sen+*^  ^ . 0 1  I m m e d i a t e l y  f o l l o w i n g  t h e  E f f e c t i v e  D a t e  

s h a l l  c a u s e  t o  b o  i n c o r p o r a t e d  u n d e r  t h o  l a w s  

o f  K e n y a  a  p r i v a t  .  c o m p a n y  H a l t e d  b y  s h a r e s  t h o  n a n o  o f  

w h i c h  s h a l l  b e  T h e

M e m o r a n d u m  a n d  A r t i c l e s  o f  A s s o c i a t i o n  o f  t h o  N e w  C o m p a n y  

s h a l l  b e  a s  s e t  f o r t h  i n  S c h e d u l e  ' A 1  t o  t h i s  A g r e e m e n t  

a n d  s h a l l  n o t  b e  a l t e r o d  w i t h o u t  t h e  c o n s e n t  o f  t h e  

G o v e r n m e n t  u n t i l  t h e  o p t i o n  t o  b e  g r a n t e d  b y  t h e  O p t i o n  

A g r e e m e n t  h a s  e i t h e r  l a p s e d  o r  a l l  s h a r e s  o p t e d  f o r  

t h e r e u n d e r  h a v e  b e e n  a l l o t t e d .

S e c t i o n  ^ . 0 2  s h a l l  p a y  a l l  t h e  e x p e n s e s  i n c i ­

d e n t a l  t o  t h o  i n c o r p o r a t i o n  o f  t h o  N e w  C o m p a n y  w h i c h  s h a l l  

r e - i m b u r s e  t h e r e f o r .  I n  a d d i t i o n  t h o  N e w  C o m p a n y

s h a l l  r e - i m b u f s o  ( f o r  a n y  e x p e n d i t u r e  n e c e s s a r i l y

a n d  d i r e c t l y  i n c u r r e d  o r  p a i d  f o r  t h o  b e n e f i t  o r  t h e  

a c c o u n t  o f  t h o  N e w  C o m p a n y  p r i o r  t o  i t s  i n c o r p o r a t i o n .

T h e  s a i d  a d d i t i o n a l  e x p e n d i t u r e  s h a l l  i n c l u d e ,  b u t  s h a l l  

n o t  b e  l i m i t e d  t o ,  l a n d  s u r v e y  c o s t s  r e l a t i n g  t o  t h e  

f a c t o r y  s i t e ,  c o s t s  i n  c o n n e c t i o n  w i t h  a r r a n g e m e n t s  f o r  

t h e  a c q u i s i t i o n  o f  t h e  f a c t o r y  s i t e ,  e x p e n s e s  i n c u r r e d  i n  

n e g o t i a t i n g  l o a n s  f o r  t h o  N e w  C o m p a n y  a n d  a l l  l e g a l  f e e s  

i n c u r r e d  i n  c o n n e c t i o n  w i t h  s u c h  m a t t e r s  a n d  i n  c o n n e c t i o n  

w i t h  t h e  p r e p a r a t i o n  a n d  c o m p l e t i o n  o f  t h i s  A g r e e m e n t  a n d  

t h o  S c h e d u l e s  h e r e t o .

S e c t i o n  ^ . 0 ^  T h e  N e w  C o m p a n y  s h a l l  b e  i n c o r p o r a t e d  w i t h  

a n  a u t h o r i s e d  c a p i t a l  o f  £ 2 , 0 7 1 , 0 0 0  d i v i d e d  i n t o  2 , 0 7 1,0 0 0  

s h a r e s .

S e c t i o n  S u b j e c t  t o  t h o  e x e r c i s o  b y  I C D C  a n d  B F C X

o f  t h o  o p t i o n  t o  s u b s c r i b e  f o r  s h a r e s  c o n t a i n e d  i n  t h e



O p t i o n  A g r e e m e n t ,  o r  a  s u o c j . C j . u *  j  c r

s u b s i d i a r i e s  s h a l l  s u b s c r i b e  t h e  w h o l e  o f  t h o  a u t h o r i s e d  

c a p i t a l  o f  t h o  N e w  C o m p a n y  p u r s u a n t  t o  o f f e r s  a n d  

a l l o t m e n t s  b y  t h e  B o a r d  o f  D i r e c t o r s ,  p r o v i d e d  t h a t

o r  a  s u b s i d i a r y  o r  s u b s i d i a r i e s  s h a l l  n o t  b e  

b o u n d  t o  s u b s c r i b e  c a p i t a l  i n  t h o  N e w  C o m p a n y  e x c e e d i n g  

t h e  e q u i v a l e n t  i n  p o u n d s  o f  $ 5 , 8 0 0 , 0 0 0  a t  c u r r e n t  r a t e

o f  e x c h a n g e . s h a l l  b e  i s s u e d  w i t h  t h a t  n u m b e r

o f  s h a r e s  a t  p a r  w h i c h  i s  e q u i v a l e n t  i n  v a l u o  t o  $ 1 , 0 0 0 , 0 0 0  

( b e i n g  t h o  a g r e e d  a m o u n t  o f  t h o  f c o  w h i c h  w i l l  b o  p a y a b l e  

t o  u n d e r  t h e  P l a n t  C o n t r a c t )  a t  t h e  c u r r e n t  r a t e, i "* —
o f  e x c h a n g e  p r e v a i l i n g  a t  t h e  t i m e  w h e n  t h o  s a i d  f e e  b e c o m e s  

payable. T h e  b a l a n c e  o f  t h e  s h a r e s  t o  b e  s u b s c r i b e d  b y

o r  a  s u b s i d i a r y  o r  s u b s i d i a r i e s  s h a l l  b o  p a i d  f o r

i n  c a s h .

A R T I C L E  I V  -  A d d i t i o n a l  F u n d s :

S e c t i o n  U . o i  T h e  p a r t i e s  r e c o g n i s e  t h a t  i n  o r d e r  t o  p u t  

t h e  P r o j e c t  f u l l y  i n t o  e f f e c t  t h e  N e w  C o m p a n y  w i l l  r e q u i r e  

f u n d s  a d d i t i o n a l  t o  i t s  s h a r e  c a p i t a l  a n d  t h a t  t h e  e s t i m a t e d  

a m o u n t s  o f  s u c h  a d d i t i o n a l  f u n d s  a r e  

-  ( a )  £ 2 , 1 7 9 ,0 0 0  o n  m e d i u m  o r  l o n g  t e r m  l o a n s  i n  f o r e i g n

f u n d s  f o r  m a c h i n e r y  e q u i p m e n t  a n d  p l a n t  t o  b e  p u r c h a s e d  

o u t s i d e  K e n y a .

( b )  U p  t o  £ 1 , 2 5 0 , 0 0 0  o n  b a n k  o v e r d r a f t  f a c i l i t i e s  i n  K e n y a  

f o r  w o r k i n g  c a p i t a l  a n d  f o r  s e r v i c e s  t o  b e  p u r c h a s e d  

w i t h i n  K e n y a .

S e c t i o n  I t  i s  a g r e e d  t h a t  t h o  B o a r d  o f  

t h e  N o w  C o m p a n y  s h a l l  f r o m  t i m e  t o  t i m o  d e t e  

n e c e s s i t y  f o r  o b t a i n i n g  s u c h  a d d i t i o n a l  f u n d

D i r e c t o r s

r m i n e  t h e

s  a n d  t h a t

oi



Xev C o m p a n y  s n a i l  b o r r o w  f r o m  reputable f i n a n c i a l  lending 

i n s t i t u t i o n s  o r  b a n k s  o n  s u c h  t e r n s  a s  s h a l l  b o  r e a s o n a b l e  

a t  t h o  t i m e  a n d  i n  t h e  b e s t  i n t e r e s t s  o f  t h o  N e w  C o m p a n y .  

S e c t i o n  U - . Q 1  I f  t h e  N e w  C o m p a n y  r e q u i r e s  f u r t h e r  f i n a n c e  

i n  e x c o s s  o f  i t s  s h a r e  c a p i t a l  a n d  t h o  a d d i t i o n a l  f u n d s  

m e n t i o n e d  i n  S e c t i o n  ’s - . O l  t h i s  s h a l l  b e  p r o v i d e d  o r  p r o ­

c u r e d  by o r  a  s u b s i d i a r y  o r  s u b s i d i a r i e s  e i t h e r

b y  s u b s c r i p t i o n  f o r  s h a r e s  a t  p a r  o r  b y  w a y  o f  l o a n  a s

n a y  d e c i d e .  I n  t h o  e v e n t  o f  d o c i d i n g

t h a t  a n y  s u c h  f i n a n c e  s h a l l  b o  p r o v i d e d  b y  s u b s c r i p t i o n  

f o r  s h a r e s ,  t h o  a u t h o r i s e d  c a p i t a l  o f  t h e  N o w  C o m p a n y  s h a l l  

b o  i n c r e a s e d  t o  s u c h  a n  a m o u n t  a s  n a y  b e  n o c o s s a r y .

A n ? T C 7 V ?  V  -  O b l i g a t i o n s  o*' o . r * d  U n d o r t ^ k i r r p  b v j

f e e  l i o n  5 . 0 1  s h a l l  p r o m p t l y  a f t e r  t h e  i n c o r ­

p o r a t i o n  o f  t h e  N e w  C o m p a n y  p r o c u r e  t h a t  t h e  N o w  C o m p a n y  

w i l l

( a )  J o i n  i n  a n d  b o c o n e  a  p a r t y  t o  t h i s  A g r e e m e n t  b y  

a d o p t i o n  i n  o r d e r  t h a t  t h e  N e w  C o m p a n y  s h a l l  b e  

e n t i t l e d  t o  t h e  b e n e f i t s  a r . d  b o  b o u n d  t o  p e r f o r m  

a n d  f u l f i l  a l l  t h o  o b l i g a t i o n s  a n d  c o n d i t i o n s  ^  

c o n t e n p l a t e d  t o  b e  c o n f e r r e d  o n  a n d  p e r f o r m e d  a n a  

i u l f i l l e d  b y  i t  h e r e u n d e r  a s  i f  o r i g i n a l l y  a  p a r t y  

t o  t h i s  A g r e e m e n t .

( b )  E n t o r  i n t o  a n d  m a i n t a i n  i n  f o r c e  a c c o r d i n g  t o  t h o  

t e r m s  t h e r e o f  t h e  P l a n t  C o n t r a c t  a n d  t h e  P r o c e s s  a n d  

L i c e n s e  A g r e e m e n t  a n d  s u c h  o t h e r  a g r e e m e n t s  a n d

/ : i l l  p e r f o r m  s u ? h  o t h e r  a c t s  a s  m a y  b e  n e c e s s a r y  

o r  d e s i  : ; . b i e  i n  . f u r t h e r a n c e  o f  t h o  P r o j e c t .



I

w i t h i n  t w o  y e

Scoiy r.*i ^-02
f r o m  t h o  E f f e c t i v e  D a t e

s h a l l  p r o m p t l y  a f t e r  t h o  E f f e c t ­

i v e  D a t e

( c )  E n t e r  i n t o  a n d  m a i n t a i n  i n  f o r c e  a c c o r d i n g  t o  t h o

t e r m s  t h e r e o f  t h e  P l a n t  C o n t r a c t  a n d  t h e  P r o c o s s  a n d  

L i c e n s e  A g r e e m e n t  a n a  e x o c u t c  a n d  d o l i v o r  t h e  O p t i o n  

A g r e e m e n t .

( b )  N e g o t i a t e  f o r  t h o  N e w  C o m p a n y  i n  c o n s u l t a t i o n  w i t h  

i t s  B o a r d  o f  D i r e c t o r s ,  t h e  a d d i t i o n a l  f u n d s  i n  

a c c o r d a n c e  w i t h  S e c t i o n s  * k 0 1  a n d  U - . 0 2 .

S e c t i o n  5 . 0 2  |  ( s h a l l  n o t i f y  t h o  G o v e r n m e n t  a s
#

s o o n  a s  t h o  C o m m e r c i a l  P r o d u c t i o n  D a t e  c a n  b e  f i x e d  o r

c a n  b o  f o r e c a s t  w i t h  r e a s o n a b l e  a c c u r a c y .

S e c t i o n  5 ' o h -  s h a l l  p r o m p t l y  a f t e r  t h o  C o m m e r c i a l

P r o d u c t i o n  D a t e  p r o c u r e  t h a t

( a )  T h o  N e w  C o m p a n y  * , . 1 1 1  p r o c e e d  w i t h o u t  d e l a y  w i t h  t h e  

i m p l e m e n t a t i o n  o f  t h o s e  p o r t i o n s  o f  t h e  P r o j e c t  s o t  

o u t  i n  p a r a g r a p h s  ( b )  a n d  ( c )  o f  S e c t i o n  2 . 0 1 .

( b )  T h e  E x i s t i n g  C o m p a n y  w i l l  o f f e r  t o  s e l l  t o  t h e  N e w  

C o m p a n y ,  a t  m a r k e t  o r  c o s t  p r i c e  w h i c h e v e r  i s  t h e  l o w e r .  

i t s  s t o c k s  o f  v e h i c l e  t y r e s ,  t u b e s  a n d  a c c e s s o r i e s

a n d  w i l l  t r a n s f e r  t o  t h e  N e w  C o m p a n y  w i t h o u t  c o s t  i t s  

b u s i n e s s  o f  d i s t r i b u t i n g  a n d  m a r k e t i n g !  1

p r o d u c t s .



S e c t i o n  5 - 0 5 ' u n d e r t a k e r ,  a n d  s h a l l  p r o c u r e  t h a t  

t h e  N e w  C o m p a n y  w i l l  u n d e r t a k e  t h a t  t h e  r e t a i l  p r i c e s  

i n  K e n y a  o f  m a n u f a c t u r e d  b y  t h e  N e v

c o m p a n y  s h a l l  n o t  e x c e e d  t h e  p r i c e s  s h o w n  i n  S c h e d u l e  S  

| : o  t h i s  A g r e e m e n t  P r o v i d e d  t h a t

( a )  T h e  s a i d  p r i c e s  may  b e  i n c r e a s e d  a t  a n y  t i m e  b y  

t h e  a m o u n t  o f  a n y  e x c i s e  d u t y  o r  s a l e s  t a x  w h i c h  

m a y  f o r  t h e  t i m e  b e i n g  b e  l e v i e d  o n  a n y  o f  t h e  

s a i d  i t e m s .

( b )  T h e  s a i d  p r i c e s  m a y  a l s o  b e  i n c r e a s e d  P r o m  t i m e  

t o  t i m e  b y  a  r e a s o n a b l e  a m o u n t  n o t  e x c e e d i n g  

t h e  p e r c e n t a g e  a m o u n t  o f  a n y  i n c r e a s e  i n  t h e

‘ t o t a l  c o s t  p e r  o n e  t h o u s a n d  k i l o g r a m m e s  o f  

p r o d u c t i o n  a b o v e  t h e  t o t a l  c o s t  l a a / e l  o b t a i n i n g  

o n e  y e a r  a f t e r  t h e  C o m m e r c i a l  P r o d u c t i o n  D a t e .

T h e  N e w  - C o m p a n y  s h a l l  f i r s t  c o n s u l t  w i t h  t h e  

G o v e r n m e n t  o n  a n y  i n t e n d e d  p r i c e  i n c r e a s e s  a n d  

s h a l l  s u p p l y  a l l  i n f o r m a t i o n  a n d  e x p l a n a t i o n s ,  

c e r t x f i e d  b y  i t s  a u d i t o r s ,  t o  j u s t i f y  t h e  

s a m e  a n d  s h a l l  f o r  t h i s  p u r p o s e  a l l o w  s i x t y  

d a y s  f r o m  t h e  f i r s t  s u p p l y  o f  s u c h  a u d i t e d  

i n f o r m a t i o n  a n d  e x p l a n a t i o n  b e f o r e  i n t r o d u c i n g  

t h e  i n c r e a s e d  p r i c e s .

( c )  I n  t h e  e v e n t  o f  t h e r e  b e i n g  a n y  p r i c e  i n c r e a s e s  

u n d e r  t h e  p r o v i s i o n s  o f  t h e  i m m e d i a t e l y  p r e c e d i n g  

s u b - p a r a g r a p h  a n d  i n  t h e  e v e n t  o f  t h e  r o t a l

c o s t  p e r  o n e  t h o u s a n d  k i l o g r a m m e s  o f  p r o d u c t i o n



o f  ZfiG * « O V  o O m  p c - . ' t y  S ^ O S C  c u c r .  - ~jr C O C r 0 0 3  t o  a n  

e x t e n t  w h i c h  j u s t i f i e s  r e d u c t i o n  i n  t h e  s a i d  p r i c e s  

t h e n  t h e  New C o m p a n y  s h a l l  w i t h i n  s i x t y  d a y s  o f

b e i n g  c a l l e d  u p o n  s o  t o  d o  b y  t h e  G o v e r n m e n t  

r e d u c e  t h e  s a i d  p r i c e s ,  b y  a  p e r c e n t a g e  e q u a l  t o  

t h e  p e r c e n t a g e  d e c r e a s e  i n  t h e  t o t a l  c o s t  p e r  

o n e  t h o u s a n d  k i l o g r a m m e s  o f  p r o d u c t i o n  b u t  n o t  

t o  l e v e l s  l o v e r  t h a n  t h o s e  l i s t e d  i n  S c h e d u l e  E  

a n d  f o r  t h i s  p u r p o s e  ‘ s h a l l  f r o m  t i m e

t o  t i m e  w h e n  r e q u e s t e d  b y  t h e  G o v e r n m e n t  f u r n i s h  

t o  t h e  G o v e r n m e n t  a l l  s u c h  i n f o r m a t i o n  a n d  

e x p l a n a t i o n s ,  c e r t i f i e d  b y  i t s  a u d i t o r s ,  a s  a r e  

r e a s o n a b l y  n e c e s s a r y  t o  e n a b l e  t h e  t o t a l  c o s t  o f  

p r o d u c t i o n  t o  b e  d e t e r m i n e d .

( d )  T h e  N e w  C o m p a n y  s h a l l  a t  a l l  t i m e s  k e e p  i t s  c o s t s  

o f  p r o d u c t i o n  a s  l o w  a s  p o s s i b l e  a n d  i n  p a r t i c u l a r  

b u t  s u b j e c t  t o  s e c t i o n  6 . G 5  s h a l l  p r o c u r e  a l l  

m a t e r i a l s  u s e d  i n  p r o d u c t i o n  f r o m  t h e  l o w e s t  c o s t  

s o u r c e  p r o v i d e d  s u c h m a t e r i a l s  m e e t  r e q u i r e d  

s p e c i f i c a t i o n s .

( e )  W h e n  s e l l i n g  t o  a  d i s t r i b u t o r  a n y  i t e m  l i s t e d  i n  

S c h e d u l e  ' E '  w h i c h  t h e  N e w  C o m p a n y  m a n u f a c t u r e s ,  

t h e  N e w  C o m p a n y  s h a l l  i m p o s e  a n d  e n f o r c e  a  

c o n d i t i o n  t h a t  t h e  d i s t r i b u t o r  s h a l l  n o t  r e - s e l l  

t h a t  i t e m  a t  a  p r i c e  h i g h e r  t h a n  t h e  s a i d  r e t a i l  

p r i c e  w i t h  a n y  i n c r e a s e s  a n d  r e d u c t i o n s  i n t r o d u c e d  

u n d e r  t h e  p r o v i s i o n s  o f  t h i s  S e c t i o n .  W h e n  

i t s e l f  a c t i n g  a s  a  d i s t r i b u t o r ,  t h e  N e w  C o m p a n y  

s h a l l  n o t  s e l l  a n y  s u c h  i t e m  a t  a  p r i c e  h i g h e r  

t h a n  t h e  s a i d  r e t a i l  p r i c e  w i t h  a n y  i n c r e a s e s

a n d  r e d u c t i o n s  i n t r o d u c e d  u n d e r  t h e  p r o v i s i o n s

o f  t h i s S e c t i o n .
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S . ^ M o n  i ^ . O l  T h e  G o v e r n m e n t  c h o . l l  p r o m p t l y  p r o c u r e -  a n d

-=\-o i.c a r r y  o u t  t h e  a c t s  a n d  t h i n g s  a c t  c u t  i n  t h o  f o l l o w i n g  

S e c t i o n s  o f  t h i s  A r t i c l e .

Section 6,02
( a )  B e g i n n i n g  w i t h  t h o  I n f e c t i v e  D a t e  a n d  f o r  a  p e r i o d  

e n d i n g  n o  s o o n e r  t h a n  t h e  s e v e n t h  a n n i v e r s a r y  o f  t h e

C o m m e r c i a l  P r o d u c t i o n  D a t e ,  e s t a b l i s h m e n t  i n  K e n y a

b y  a n y  i n d i v i d u a l ,  f i r m ,  c o m p a n y  o r  e n t e r p r i s e  o t h e r

t h a n  t h e  N e w  C o m p a n y  o f  a n y  a c t i v i t y  C o n c l u d i n g  r e t a i l

d i s t r i b u t i o n )  w i t h i n  t h e  s c o p o  o f  t h e  P r o j e c t  s h a l l

n o t  b e  e n c o u r a g e d  i n  a n y  m a n n e r ,  n o r  s h a l l  s u c h

e s t a b l i s h m e n t  b o  f a c i l i t a t e d  i n  a n y  m a n n e r ,  a n d  j i n y .

s u c h  e s t a b l i s h m e n t  s h a l l  i n d e e d  b e  d i s c o u r a g e d .  I n

p a r t i c u l a r ,  b u t  w i t h o u t  d e r o g a t i n g  f r o m  t h e  g e n e r a l i t y

o f  t h e  f o r e g o i n g ,  t h e  G o v e r n m e n t  u n d e r t a k e s  t h a t  n o

<  s u c h '  e s t a b l i s h m e n t ,  s h a l l  b o  a p p r o v e d  u n d e r  t h e  F o r e i g n

I n v e s t m e n t  P r o t e c t i o n  A c t  1 9 6 ^  o r  t h o  E x c h a n g e  C o n t r o l  
I

A c t ,  o r  u n d e r  a n y  c o m p a r a b l o  f u t u r e  l e g i s l a t i o n .  I f , ,  

d u r i n g  s u c h  p e r i o d ,  t h o  i n d u s t r i a l  l i c e n c i n g  s y s t e m  i s  

^  e x t e n d e d  b e y o n d  i t s  p r e s e n t  s c o p e ,  t h e  s a m e  s h a l l  b e  

i p p l i e d  t o  t y r e  m a n u f a c t u r i n g  i n  a l l  i t s  a s p e c t s  a n d  

t h e  N e - v i  C o m p a n y  s h a l l  e x c l u s i v e l y  b e n e f i t  t h e r e f r o m  

s o  f a r  a s  m a y  D e  r e q u i r e d  t o  g i v e  e f f e c t  t o  t h e  

\ p r o v i s i o n s  o f  t h i s  A g r e e m e n t .

( b )  N o t h i n g  i n  t h i s  S e c t i o n  s h a l l  a p p l y  t o  t h e  m a n u f a c t u r e  

o f  b i c y c l e  

on £.01

t h o  p e r i o d  m e n t i o n ?

1

1

S e c t i o n ,  a m ; j o

i n  p a r a g r a p h ( c ) o f “ o  
w f U  J

m a n n e r  o f  a n y » / V m o , t u b e



o r  f l a p ,  s a v e  o n l y  any t y r o ,  t u b e  o r  f l a p ;  az 

o r i g i n a t e s  - : 1  a  P a r t n e r  C l a t c  o r  l a  I m p o r t e d  a s  a

o f  a n d  m o r a n t e d  u p o n  a c o m p l e t e r y  a s s e m b l e d

m o t o r ■  v e h i c l e a n d  s a v e  a n y b i c y c l e  o r  a i r c r a f t

t y r e o r  t u b e , o r  a n y  s o l i d i n d u s t r i a l  t y r o ,  s h a l l

b o  s u b j e c t  t o q u o t a s  a n d  l i . c c n c c s  a s  h e r e i n a f t e r

p r o v i d e d .  S u c h  q u o t a s  a n d  l i c e n c e s  s h a l l  b o  e s t a b ­

l i s h e d  b y  t h e  f o l l o v ; i n g  c a t e g o r i e s  :

( 1 )  P a s s e n g e r  t y r o s  a n d  t u b e s ;

( 2 )  T r u c k / b u s  t y r o s ,  t u b e s  a n d  f l a p s ;  a n d

( 3 )  A g r i c u l t u r a l  a n d  o f f - t h o - r o a d  t y r o s ,  t u b e s  

a n d  f l a p s .

D u r i n g  t h e  s a i d  p e r i o d ,  t o t a l  i m p o r t s  i n  e a c h  s u c h  

c a t e g o r y  s h a l l  b o  r e s t r i c t e d  i n  q u a n t i t y  s o  a s  t o  

p r e v e n t  a n y  e x c e s s i v e  s t o c k p i l i n g  t h e r e o f  a t  t h e  

C o m m e r c i a l  P r o d u c t i o n  P a t e  a n d  t h e  G o v e r n m e n t  s h a l l

d e t e r m i n e  t h e  q u o t a s  i n  a c c o r d a n c e  w i t h  t h i s  o b j e c t i v o  

h a v i n g  r e g a r d  t o  t h e  a v e r a g e  q u a n t i t y  o f  s u c h  i m p o r t s

i n  t h e  t w o c a l e n d a r y e a r s  1 9 6 7  a n d  1 5 6 3 a n d t o  a n y

l i k e l y  v a r i a t i o n  i n f u t u r e  d e m a n d  u p  t o t h e C o m m e r c i a l

P r o d u c t i o n D a t e ,  a s w e l l  a s  a n y  o t h e r  r e l e v s n t  f a c t o r s

i . . e l u d i n g  i m p o r t s  o r i g i n a t i n g  i n  P a r t n e r  S t a t e s .

S u c h  q u o t a s  s h a l l  b o  e s t a b l i s h e d  o n  a  c a l e n d a r  y e a r  

q u a r t e r l y  b a s i s  c o m m e n c i n g  a t  t h e  s t a r t  o f  t h e  f i r s t  

c a l e n d a r  q u a r t e r  a f t e r  t h e  s i g n i n g  o f  t h i s  A g r e e m e n t

a n d  e x p i r i n g  a t  t h e  e n d  o f  t h e  f i r s t  c o m p l e t e  c a l e n d a r  

q u a r t e r  f o l l o w i n g  t h e  C o m m e r c i a l  P r o d u c t i o n  D a t e .

S u c h  c y a o t n o  s h a l l  b e  a l l o c a t e d  b y  w a y  o f  l i c e n c e s  t o  

a i l  o x i s u i n g  i m p o r t e r s  i n  t h e  s a m e  p r o p o r t i o n s  t h a t  

e a c h  o f  t h e m  i m p o r t e d  e a c h  c a t e g o r y  i n  t o t a l  d u r i n g  

te-.o two c A l o n d a r  y c o r e  19 5 7  a n d  1 9 6 8 .



a n d  c o m p o n e n t s ;

( i i )  T h e  N e w  C o m p a n y  n a y  n o t i f y  t h e  G o v e r n m e n t  f r o :

t i m e  t o  t i m e  o f  i t s  i n t e n t i o n  t o  r n u f a c t u r e

o r  t o  u t i l i s e  a n y  ‘ s u c h  i t e m  a s  a f o r e s a i d  ' . / h e r e ­

u p o n  t h e  s a m e  s h a l l  b e  r e m o v e d  f o r t h w i t h  f r o m

t h e  I m p o r t  L i s t .  I f  t h e  N c w  C o m p a n y  h a s  n o t  

c o m m e n c e d  t h e  m a n u f a c t u r e  o r  u s e  o f  s u c h  i t e m  

w i t h i n  t h r e e  m o n t h s  f r o m  t h e  d a t e  o f  i t s  r e m o v a l

f r o m  t h e  I m p o r t  L i s t  t h e n t h e  G o v e r n m e n t  m a y

r e s t o r e  t h a t  i t e m  t o  t h e  I m p o r t  L i s t ;

( i i i )  T h e  r e m o v a l  o f  a n y  i t e m  f r o m  t h e  I m p o r t  L i s t

u n d e r  t h e  p r o v i s i o n s  o f  t h i s  p a r a g r a p h  ( e )  s h a l l  

n o t  i n  a n y  w a y  a f f e c t  a n  i m p o r t  l i c e n c e  a l r e a d y  

g r a n t e d  i n  r e s p e c t  o f  t h a t  i t e m .

( f )  B e g i n n i n g  o n e  y e a r  p r i o r  zo t h e  s e v e n t h  a n n i v e r s a r y  o f  

t h e  e x p i r y  •  o f  t h e  p e r i o d  m e n t i o n e d  i n  p a r a g r a p h  ( c )  

o f  S e c t i o n  6 . 0 3 ,  t h e  G o v e r n m e n t  a n d  t h e  N e w  C o m p a n y  

s h a l l  c o n s u l t  r e g a r d i n g  t h e  e x t e n s i o n  c - f  t h e  p r o v i s i o n  

o f  t r . i s  S e c t i o n .

( g )  N o t w i t h s t a n d i n g  a n y t h i n g  c o n t a i n e d  i n  t h i s  S e c t i o n ,  

i n  t h e  e v e n t  o f  t h e  N e w  C o m p a n y  b e i n g  u n a b l e  a t  a n y  

t i m e  a f t e r  t h e  C o m m e r c i a l  P r o d u c t i o n  D a t e  t o  m e e t  t h e  

d e m a n d  i n  K e n y a  f o r  t y r e s ,  t u b e s ,  f l a p s  o r  r e t r e a d  

m a t e r i a l s  o f  a n y  s i z e  w h i c h  i s  m a n u f a c t u r e d  b y  t h e  N e w  

C o m p a n y ,  t h e n  t h e  G o v e r n m e n t  m a y ,  a f t e r  c o n s u l t a t i o n  

w i t h  t h e  N e w  C o m p a n y ,  p e r m i t  t h e  i m p o r t a t i o n  o f

t h e  i t e m  c o n c e r n e d  t o  t h e  e x t e n t  n e c e s s a r y
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N e w  C o m p a n y  w i l l  b o  a b l o  t o  d o  s o .

T h e  N o w  C o m p a n y  s h a l l  b o  g r a n t e d  u n r e s t r i c t e d

I m p o r t  l i c c n c o j ^ l n c l u d i n g _ t h c  a v a i l a b i l i t y  o f  n e c e s s a r y  

f o r e i g n  e x c h a n g e )  t o  t h e  e x t e n t  t h a t ,  a n d  f o r  s o  l o n g  a s ,  i t s  

r e q u i r e m e n t s  f o r  c o n s t r u c t i o n  m a t o r i a l s ,  e q u i p m e n t ,  m a c h i n e r y ,  

s p a r e  p a r t s ,  f u e l ,  o r  r a w  m a t e r i a l s  a r c  n o t  p r o d u c e d  i n  

s u f f i c i e n t  q u a n t i t y  o r  q u a l i t y  i n  K e n y a  a n d  s h a l l  a l s o  

u n t i l  t h e  s e v e n t h  a n n i v e r s a r y  o f  t h o  C o m m e r c i a l  P r o d u c t i o n  

D a t o  b o  g r a n t e d  o x o m p t i o n  f r o m  i m p o r t  a n d  c u s t o m s  d u t i o s  a n d  

f r o m  a n y  o t h e r  t a x  f o r  a n d  w i t h  r e g a r d  t o  t h e  f o r e g o i n g  i t e m s  

s o  i m p o r t e d  b y  t h e  N e w  C o m p a n y .

S e c t i o n  6 . 0 ' S  N o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  o f  S e c t i o n s  

6 . 0 3 j  a n d  6 . 0 5  t h o  G o v e r n m e n t  s h a l l  p e r m i t  i m p o r t a t i o n

b y  t h e  N e w  C o m p a n y  o f  a n y  t y r o s  a n d  t u b e r ,  r e q u i r e d  b y  t h o  

N e w  C o m p a n y  f o r  t e s t  p u r p o s o s  p r o v i d e d  t h a t  t h e  n u m b e r  o f  

t y r e s  a n d  / t u b e s  i m p o r t e d  u n d e r  t h i s  p r o v i s i o n  s h a l l  n o t  

e x c e e d  o n e  h u n d r e d  o f  e a c h  i n  a n y  t w e l v e  m o n t h  p e r i o d .

Sect.lorv. t  . 0 7

( a )  T h e  N e w  C o m p a n y  s h a l l  b e  g r a n t e d  u n r e s t r i c t e d  e x p o r t  

l i c e n c e s  a n d  e x e m p t i o n  f r o m  e x p o r t  d u t i o s  f o r  a n d  w i t h  

r e g a r d  t o  t h o  p r o d u c t s  t h a t  i t  p r o d u c e s  a n d  e x p o r t s  

f r o m  K e n y a .

( b )  T h e  N e w  C o m p a n y  s h a l l  b e  a c c o r d e d  a l l  s u c h  p o s s i b l e  

c o n c e s s i o n s  a n d  i n c e n t i v e s  t o  e n c o u r a g e  a n d  e n a b l e  

e x p o r t s  o f  i t s  t y r e  p r o d u c t s  a t  c o m p e t i t i v e  p r i c e s  a s  

s h a l l  b e  c o n s i s t e n t  w i t h  G o v e r n m e n t  p o l i c i e s  f r o m  t i m o  

t o  t i m e «
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rtlon 6.03 S u b j e c t  t o  t h e  p e r f o r m a n c e  b y  

i  t h e  N e w  C o m p a n y  o f  t h e  o b l i g a t i o n s  o n e  u n d e r t a k i n g  

i t a i n e d  i n  S e c t i o n  5 « C 5  t h e  G o v e r n m e n t  s h a l l  n o t  c o n t r o l  

any l e v e l  t h e  p r i c e s  a t  w h i c h  t y r e s  a n d  t u b e s  a r c

&•

: t i o n  6 . 0 9

I  T h e  G o v e r n m e n t  s h a l l  e n s u r e  t h a t  a l l  i t s  o v n  d e p a r t ­

m e n t s  a n d  a g e n c i e s  s h a l l  e x t e n d  t h e  s a m e  f a v o u r a b l e  

p u r c h a s i n g  p o l i c y  i n  r e s p e c t  o f  t h e  N e w  C o m p a n y ' s  t y r e  

p r o d u c t s  t h a t  i s  g e n e r a l l y  e x t e n d e d  f r o m  t i m e  t o  t i m e  

t o  l o c a l l y  m a n u f a c t u r e d  g o o d s  a n d  s e r v i c e s  b y  G o v e r n ­

m e n t ' s  a n d  l o c a l  a u t h o r i t i e s '  p u r c h a s i n g  p o l i c i e s .

I  T h e  G o v e r n m e n t  w i l l  e n d e a v o u r  t o  e n s u r e  ( s u b j e c t  o n l y  

t o  t h e  p r o v i s i o n s  o f  t h e  T r e a t y  f o r  E a s t  A f r i c a n  

C o - o p e r a t i o n  a n d  t o  t h e  p r i c e  a n d  q u a l i t y  c o m p e t i t i v e n e s s  

o f  t h e  N e w  C o m p a n y ' s  p r o d u c t s  w i t h  o t h e r  s u c h

p r o d u c t s  o f  E a s t  A f r i c a n  o r i g i n  u n d e r  t h e  s a i d  T r e a t y )  

t h a t  t h e  N e w  C o m p a n y  s e c u r e s  t h e  r i g h t  t o  s u p p l y  i t s  

t y r e  p r o d u c t s  t o  a n y  e n t e r p r i s e  e s t a b l i s h e d  i n  X e n y a  

f o r  t h 2 a s s e m b l y  o f  m o t o r  v e h i c l e s .

: t i o n  6 . 1 0

)  A n y  p a y m e n t  o f  i n t e r e s t  o r  a m o u n t s  p a y a b l e  u n d e r  t h e

I P r o c e s s  a n d  L i c e n c e  A g r e e m e n t  b y  t h e  N e w  C o m p a n y  s h a l l  

n o t  f o r  s o  l o n g  a s  s u c h  t a x  f r o m  t i m e  t o  t i m e  c u e



t h e r e o n  i s  d u l y  p a i d  h o  s u b j e c t  t o  d e d u c t i o n ,  o f  t a x  

a t  s o u r c e ,  b u t  s h a l l  h o  a s s e s s a b l e  o n  a n d  c o l l e c t i b l e  

i ' r o a  t h o  r e e l . - l o s t  a t  t h o  r a t o  a p p l i c a b l e  i n  K e n y a  t o  

c o m p a r a b l e  r e c e i p t s  b y  c o m p a r a b l e  r e c i p i e n t s  a n d  t a x  

s h a l l  b e  a s s e s s e d  o n  t h e  n e t  i n c o m e  a f t e r  d e d u c t i o n  o f  

e x p e n s e s  a t t r i b u t a b l e  t h e r e t o  i n  a c c o r d a n c e  w i t h  K e n y a  

t a x  l e g i s l a t i o n .

( b )  I n  t h e  e v e n t  o f  t h e  i n v e s t m e n t  d e d u c t i o n  i n  t h e  c a s e

o f  c a p i t a l  e x p e n d i t u r e  t o  w h i c h  p a r a g r a p h s  ( c )  o r  ( e )

o f  S e c t i o n  2 7  o f  t h o  S e c o n d  S c h e d u l e  t o  t h e  E a s t

A f r i c a n  I n c o m e  T a x  ( M a n a g e m e n t )  A c t  1 9 5 3  b e i n g

r e d u c e d  b e l o w  t w e n t y  p e r c e n t  o f  s u c h  e x p e n d i t u r e ,

s u c h  r e d u c t i o n  s h a l l  n o t  b e  a p p l i e d  i n  r o s p o c t  o f  a n y  
«

c a p i t a l  e x p e n d i t u r e s  o f  t h e  N e w  C o m p a n y  u p  t o  t h e  

C o m m e r c i a l  P r o d u c t i o n  D a t e .

( c )  A n y  r e - i m b u r  s e m e n  t ,  I n  w h o l e  o r  i n  p a r t ,  b y  t h o  N o w  

C o m p a n y  o f  t h o  d i f f e r e n c e  b e t w e e n  t h e  n o t i o n a l  a m o u n t
m

o f  i ' n c o m e  t a x e s  w h i c h  w o u l d  b o  b o r n e  o n  h i s  i n c o m e  b y  

a n  e m p l o y e e  o f  t h e  N e w  C o m p a n y  i f  s u c h  i n c o m e  a r o s e  

i n  n i s  h o m e  c o u n t r y  a n d  a n y  h i g h e r  a m o u n t  o f  K e n y a  

i n c o m e  t a x e s  a c t u a l l y  b o r n e  b y  t h a t  e m p l o y e e  s h a l l  n o t  

b e  c o n s i d e r e d  t a x a b l e  I n c o m e  o f  t h a t  e m p l o y e e  a n d  s u c h  

r e - i m b u r s e m s n t  s h a l l  n o t  b e  a n  a l l o w a b l e  d e d u c t i o n  i n  

c o m p u t i n g  t h e  N e w  C o m p a n y ’ s  c h a r g e a b l e  i n c o m e .

- A c t i o n  6 . 1 1  A l l  o t h e r  G o v e r n m e n t  a p p r o v a l s  a n d  l i c e n s e s  

n e c e s d a r y  t o  e s t a b l i s h  a n d  t o  o p e r a t e  t h o  P r o j e c t  s h a l l  

b e  g r a n t e d ,  a n d  I n  p a r t i c u l a r  b u t  w i t h o u t  d e r o g a t i n g  f r o m  

t h e  g e n e r a l i t y  o f  t h e  f o r e g o i n g :

( t ! )  A c  t h e  P r o j e c t  s h a l l  l 

r p p r o v n i  i n  p r i n c i p l e

”■ > .a f  :  \ ~-r. 1

d e e m e d t o  h a v e  b e e n J *  O i l i
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c o n s t r u c t i o n  a n d  o p e r a t i o n  o f  t h e  f a c t o r y  s h a l l  

g r a n t e d ,  i n c l u d i n g  o v e r d r a f t  f a c i l i t i e s  f o r  t h o  

C o m p a n y  v i t h  a  b a r d :  o r  b a n k s  i n  K e n y a  t o t a l l i n g  

a n y  t i n e  u p  t o  £ 1 , 2  50  . , 0 0 0  a n d  a p p r o p r i a t e  f o r c i

be

I'iovr

e x c h a n g e  s h a l l  b e  m a d e  a v a i l a b l e  t o  t h o  N o v  C o m p a n y  

u p o n  i t s  t e n d e r  o f  K e n y a  c u r r e n c y  a t  t h o  c u r r e n t  r a t o  

o f  e x c h a n g e  f o r :

( i )  R e p a y m e n t  o f  l o a n s  a n d  i n t e r e s t  p a y m e n t s

t h e r e o n ;

( i i )  R a w  m a t e r i a l s ;

( i i i )  P a y m e n t s  p u r s u a n t  t o  t h o  P r o c e s s  a n d  L l c c n c G  

A g r e e m e n t ;

( i v )  A m o u n t s  c h a r g e . ' ’  t o  a n d  p a i d  o a  b e h a l f  o f  t h e  N o w  
%

C o m p a n y  b y  o r  a  s u b s i d i a r y  o r

s u b s i d i a r i e s  i n  r e s p e c t  o f  e m p l o y e r s 1  c o n t r i b u ­

t i o n s  t o  s c h e m e s  f o r  t h e  b e n e f i t  o f  f o r e i g n  

e m p l o y o o s  o f  t h o  N o w  C o m p a n y .  S u c h  s c h e m e s  

s h a l l  b o  a  c o m p a n y  a n n u i t y  a n d  p e n s i o n  s c h e m e ,  

a  g r o u p  i n s u r a n c e  s c h e m e  a n d  a  n a t i o n a l  s o c i a l  

s e c u r i t y  f u n d  a n d  a n y  o t h e r  s c h e m e  a p p r o v e d  b y  

t h e  e x c h a n g e  c o n t r o l  a u t h o r i t i e s ;

( v )  C o n s t r u c t i o n  m a t e r i a l s ,  m a c h i n e r y ,  e q u i p m e n t  

a n d  s u p p l i e s ;  a n d

( v i )  P a y m e n t  o f  d i v i d e n d s .

( b )  A n y  v o r k  o r  r e s i d e n c e  p e r m i t  r e q u i r e d  b y  a n y  e m p l o y e e  

o f  t h o  N e w  C o m p a n y  w h o  a r e  n e e d e d  f o r  t h e i r

s p e c i a l i s e d  k n o w l e d  

a s  l o n g  a s  s u c h  q u a

g o  s h a l l  b o  p r o m p t l y  i s s u e d  f o r  

l i f i e d  p e r s o n n e l  a r e  n o t  a v a i l a b l e

f r o m  K e n y a  c i m i s o n s



( c )  P e r s o n a l  e f f e c t s  o f  f o r e i g n  e m p l o y e e s  o f  t h e  K o w  

C o m p a n y  c a y  b o  i m p o r t e d  b y  t h e e  i n t o  K e n y a  i n  a c ­

c o r d a n c e  w i t h  t h e  C u s t o m s  T a r i f f  A c t  1 9 6 7  ( T h i r d  

S c h e d u l e ,  P a r t  B ,  p a r a g r a p h  9 )  a n d  a n y  o t h e r  l a w s  

f o r  t h e  t i n e  b e i n g  i n  f o r c e .

( d )  E x c h a n g e  c o n t r o l  a p p r o v a l  s h a l l  b e .  g r a n t e d  f o r  t h o  

r e m i t t a n c e  a b r o a d  i n  f o r e i g n  c u r r e n c y  o f  u p  t o  

t h i r t y - t h r e o  a n d  o n o  t h i r d  p e r c e n t  o f  t h e  r e m u n e r a ­

t i o n  o f  a n y  f o r e i g n  e n p l o y c o  o f  t h e  K e v  C o m p a n y  o r  

u p  t o  f i f t y  p e r c e n t  o f  s u c h  r e m u n e r a t i o n  i n  t h e  c a s e  

o f  n e c e s s i t y  b e i n g  p r o - ^ d .  I n  t h e  e v e n t  o M H W  

o r  a  s u b s i d i a r y  o r  s u b s i d i a r i e s  d e p o s i t i n g  f u n d s  t o  

t h e  a c c o u n t  o u t s i d e  K e n y a  o f  a  f o r e i g n  e m p l o y e e  o f  

t h e  N e w  C o m p a n y  t o  e n a b l e  t h a t  e m p l o y e e  t o  m e e t  

c o m m i t m e n t s  o u t s i d e  K e n y a ,  e x c h a n g e  c o n t r o l  a p p r o v a l  

s h a l l  b e  g r a n t e d  f o r  t h e  r e m i t t a n c e  a b r o a d  i n  f o r e i g n  

c u r r e n c y  b y  t h e  K e v  C o m p a n y  o f  s u f f i c i e n t  o f  s u c h

• t
e m p l o y e e ' s  r e m u n e r a t i o n  t o  r e - i m b u r s o  o r

a  s u b s i d i a r y  o r  s u b s i d i a r i e s  f o r  t h e  a m o u n t  o f  t h o  

d e p o s i t ,  s u b j e c t  t o  t h e  a f o r e s a i d  l i m i t s .

S e c t i o n  6 . 1 2  h a v i n g  p r o v i d e d  t h e  G o v e r n m e n t

w i t h  f u l l  d e t a i l s  o f  t h e  P r o j e c t  i n c l u d i n g  t h e  f i n a n c i a l  

p l a n  a n d  t h e  G o v e r n m e n t  h a v i n g  d o t e - - m i n e d  t h a t  t h e  P r o j e c t  

w i l l  f u r t h e r  t h o  e c o n o m i c  d e v e l o p m e n t  o f  K e n y a ,  t h o r e  s h a l l  

b e  i s s u e d  t o  a n d  t o  a n y  o t h e r  f o r e i g n  n a t i o n a l

who, w i t h i n  t h e  m e a n i n g  o f  t h e  F o r e i g n  I n v e s t m e n t  P r o t e c ­

t i o n  A c t ,  1 9 6 V ,  p r o p o s e s  t o  i n v e s t  f o r e i g n  a s s e t s  i n  t h o  

P r o j e c t ,  a  C e r t i f i c a t e  o f  A p p r o v e d  E n t e r p r i s e  with r e g a r d  

t o  each i n v e s t m e n t  o f  f o r - i g n  a s s e t s  i n  t h e  P r o j e c t ,  i n ­

c l u d i n g  t h e  s e r v i c e s  p e r f o r m e d  . s  c o n e e m p l a t o u  b y  o n o  

P l a n e  C o n t r a c t  a n d .  tho P r o c e s s  a n d  l i c e n c e  A g r o ^ n s n o .



/

t h e r e a f t e r ,  t h e  p r o v i s i o n s  o f  t h e  F o r e i g n  I n v e s t m e n t s  

p r o t e c t i o n  A c t ,  1 9 5 4 ,  s h a l l  a p p l y  w i t h  r e g a r d  t o  e a c h  

s u c h  C e r t i f i c a t e  o f  A p p r o v e d  E n t e r p r i s e .

S e c t i o n  6 . 1 3  T h e  P r o j e c t  b e i n g  h e r e o y  a p p r o v e a  f o r  p u r ­

p o s e s  o f  U n i t e d  S t a t e s  G o v e r n m e n t  i n v e s t m e n t  g u a r a n t e e s ,  

a n d  o f  g u a r a n t e e s  a v a i l a b l e  f r o m  t h e  g o v e r n m e n t  o f  a n y  

f o r e i g n  n a t i o n a l  o t h e r  t h a n  t h a t  i n v e s t s  i n  t h e

P r o j e c t ,  a l l  c e r t i f i c a t e s  a n d  o t h e r  f o r m a l  d c c u m e h a t i o n  

n e c e s s a r y  f o r  t h e  i s s u a n c e  o f  a n y  s u c h  g u a r a n t e e s  s h a l l  

b e  p r o m p t l y  i s s u e d .  I n  c o n n e c t i o n  t h e r e w i t h  n o t h i n g  

h e r e i n  c o n t a i n e d  s h a l l  o e  c e e m e d  t o  b e  a  v o l u n t a r y  a g r e e ­

m e n t  b y  t o  s u b m i t  t o  a n y  e x o r c i s e  b y  G o v e r n m e n t

o f  i t s  s o v e r e i g n  r i g h t s .

S e c t i o n  6 . 1 4  T h e r e  s h a l l  b e  g r a n t e d  a l l  e x c h a n g e  c o n t r o l  

a p p r o v a l s  n e c e s s a r y  f o r  t h e  r e m i t t a n c e  o u t s i d e  K e n y a  a t  

a n y  t i m e  o f  p a s t ,  p r e s e n t  a n d  f u t u r e  p r o f i t s  o f  t h e  E x i s t ­

i n g  C o m p a n y  a n d  o f  p a y m e n t s  i n  r e s p e c t  o f  i n v o i c e s  f o r  

t y r e s ,  t u b e s  a n d  a c c e s s o r i e s  i m p o r t e d  b y  t h e  E x i s t i n g ' .

C o m p a n y  p r o v i d e d  t h a t  n o  s u c h  a p p r o v a l  s h a l l  b e  g r a n t e d  

i n  r e s p e c t  o f  a  r e m i t t a n c e  t o  a  c o u n t r y  w i t h  w h i c h  t h e  

G o v e r n m e n t  d o e s  n o t  m a i n t a i n  t r a d i n g  r e l a t i o n s .

S e c t i o n  6 . 1 5  T h e  G o v e r n m e n t  s h a l l  m a i n t a i n  i n  e x i s t e n c e  

a n  o r d e r  i n  e x e r c i s e  o f  t h e  p o w e r s  c o n f e r r e d  b y  S e c t i o n  l l ( l ) ( a )  

o f  t h e  M e r c h a n d i s e  M a r k s  A c t  ( C a p . 5 0 5 )  i n  r e s p e c t  o f  a l l



t y r o s ,  t u b e s ,  f l a p s ,  r e t r e a d  m a t e r i a l  a n d  a n y  r a . /  m a t e r i a l  

o r  c o m p o n e n t  r e q u i r e d  f o r  t h e  m a n u f a c t u r e  t h e r e o f .

A3TICL5 VII - Ffroctive Pate of /■nrc'-'rx r. -:

S e c t i on 7 . 0 1  T h i s  A g r e e m e n t  s h a l l  b e c o m e  e f f e c t i v e  u p o n

s h a l l  h a v e  n o t i f i e d  t h e  G o v e r n m e n ts u c h  d a t e  a s

t h a t  e a c h  o f  t h e  f o l l o w i n g  h a s  b e e n  s e c u r e d  o r  w a i v e d  b y  

( a n d  t h e  p a r t i e s  h e r e t o  s h a l l  p r o m p t l y  u s e  t h e i r  

b e s t  e n d e a v o u r s  t o  p r o c u r e  t h e  s a m e :

( a )  U n i t e d  S t a t e s  A g e n c y  f o r  I n t e r n a t i o n a l  D e v e l o p m e n t  

i n v e s t m e n t  g u a r a n t e e s  w i t h  r e g a r d  t o  t h e  P r o j e c t  

s a t i s f a c t o r y  t o

! „ f
( b )  A r r a n g e m e n t s  s a t i s f a c t o r y  t o  h a v e  b e e n

m a c e  f o r  t h e  a c q u i s i t i o n  b y  t h e  N e w  C o m p a n y  o f  l a n d  

i n  o r  a d j a c e n t  t o  N a i r o b i  f o r  t h e  f a c t o r y  s i t e  f o r m ­

i n g  p a r t  o f  t h e  P r o j e c t ,  a n d

( c )  T h e  o r d e r  p r o v i d e d  f o r  i n  S e c t i o n  6 . 1 5 »

A 3 T T C I . 5  V I I I  -  C o n c i l i a t i o n  a n d  A r b i t r a t i o n :

S e c t i o n  3 . 0 1  T h e  G o v e r n m e n t  a n d  h e r e b y  c o n s e n t

t o  s u b m i t  t o  t h e  j u r i s d i c t i o n  o f  t h e  I n t e r n a t i o n a l  C e n t r e  

f o r  S e t t l e m e n t  o f  I n v e s t m e n t  D i s p u t e s  ( h e r e i n a f t e r  c a l l e d  

" t h e  C e n t r e " )  a l l  d i s p u t e s  a r i s i n g  o u t  o f  t h i s  I n v e s t m e n t  

A g r e e m e n t ,  f o r  s e t t l e m e n t  b y  c o n c i l i a t i o n  f o l l o w e d ,  i f  

t h e  d i s p u t e  r e m a i n s  u n r e s o l v e d  w i t h i n  t h r e e  m o n t h s  o f  t h e  

c o m m u n i c a t i o n  o f  t h e  r e p o r t  o f  t h e  C o n c i l i a t i o n  C o m m i s s i o n  

t o  t h e  p a r t i e s ,  b y  a r b i t r a t i o n  p u r s u a n t  t o  t h e  C o n v e n t i o n  

o n  t h e  S e t t l e m e n t  o f  I n v e s t m e n t  D i s p u t e s  b e t w e e n  C a t e s  

a n d  N a t i o n a l s  o f  O t h e r  S t a t e s  ( h e r e i n a f t e r  c a l l e d  " t h e  C o n ­

v e n t i o n " ) .  I t  i s  h e r e b y  s t i p u l a t e d  b y  t h e  G o v e r n m e n t  a n d



that is a national of the United States

of America. It is hereby agreed that the right of/

to reauost the settlement of a dispute by the Centre 

or to take any step as a party to a p roc cedi- ~ pursuant oo 

this Agreement shall not be affected by the fact that it 

has received full or partial compensation, on a conditional 

or an absolute basis, from any third party ^rhulior a pri­

vate person, a state, a governmental agency or an inter­

national organisation): with respect to any loss or injury

that is the subject of the dispute. Any conciliation or
✓

arbitration proceeding pursuant to this Agreement shall to 

conducted in accordance with the Rifles of Procedure for 

Conciliation Proceedings or the Rules of Procedure for Ar­

bitration Proceedings, as the ease nay be, in effect on the 

date on which the proceeding is instituted. The Centre 

shall be entitled to publish the report or award rendered 

by, as well as the minutes and other records of tho pro­

ceedings cf, any Conciliation Commission or Arbitral 

Tribunal constituted pursuant to this Agreement. The 

Government shall procure that in connection with any dispute 

arising out of this Investment Agreement there shall be no 

plea of sovereign immunity.

ARTICL3 IX - Further Instruments and Acts: Default: Notices; 

Section 9*01 Tho parties shall each execute ouch instru-

meats and perform such other acts according to ”1 n t r nr* O i f— . . C-% t-t AA-A— J

do necessary to carry into effect the terms of

nent and the Schedules hereto.

Sacsion 9-02 The provisions of this Agreemc Y> Jr  /iiv arc not

severablo and any material breach of such provisions by 

either party shall entitle the other to repudiate the vholo 

of tho Agreement withers prejudice to any other remedies it



S e c t i o n  ? » Q 3  A n y  n o t i c e  o r  r e q u e s t  r e q u i r e d  o r  v o m i t  t e d  

t o  b o  G i v e n  o r  r a n e e  u n d e r  t h i s  A g r e e m e n t  t o  t h e  G o v e r n ­

m e n t  o r  t o  s h a l l  b o  i n  w r i t i n g  a n d  s u c h  n o t i c e

o r  r e q u e s t  s h a l l  b e  d o e - n o d  t o  h a v e  b e e n  d u l y  g i v e n .  o r  

e n d s  t h e n  i t  s h a l l  b e  d e l i v e r e d  b y  h a n d ,  a i r m a i l  o r  c a b l e  

t o  t h e  p a r t y  t o  v h i c h  i t  i s  r e q u i r e d  o r  p e r m i t t e d  t o  b e  

g i v e n  a t  s u c h  p a r t y ' s  a d d r e s s  s p e c i f i e d  b e l o w  o r  a t  s u c h  

o t h e r  a d d r e s s  a s  s u c h  p a r t y  s h a l l  h a v e  d e s i g n a t e d  b y  

n o t i c e  f r o m  t i n e  t o  t i n e .

For the Government:

Permanent Secretary

Ministry of Commerce and Industry

Jogoo Houso.

P. 0. Box 30l;-30 

Nairobi,_Kenya

For

President ,

U n i t e d  S t a t e s of America



si ~acd by the du~ y  

Government aric.

i:'1 t  authorised r o p io .... ••••*.» resc~-;~ ^ — ■

as o_ one wclay a.... yc

above vritteu.

SIGNED by • **\ w>c» ^  .

Accounting Officer under 
t h o  P r o v i s i o n s  o f  t n o  ^  

G o v e r n m e n t  C o n t r a c  c - >  A ^ v »  

P^s^cd oi;:irl inc

)
)
)
)
)
)
)
)
)

SIC-'iZD by
_,1

)
Sc Jb.

the duly authorised 
representative of

in the presence
)%)
)
)
)
)
)
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A P P E N D I X  h i

Integrated Investcent Agreement

i.kjiiui secure, use and sale of the Licensed Products (as hereinafter 

defined); and

WHEREAS, Licensee wishes to engage in the manufacture, use and sale 

of the Licensed Products; and

WHEREAS,/ ; 5

Services (as hereinafter defined) 

sale of the Licensed Products; and

able to furnish Technical Information and 

to Licensee in its manufacture, use and

- *

WHEREAS, Licensee desires thatj wil l  license it to use

such inventions, technical and business information, data and knowhow and ' 

w :* 1 ^urn,sh i t  with Technical Information and Services; and



AGREEMENT made and entered into as of the 1st day of January 1978, 

betweenj (herein called ) a

corporation organized and existing under the laws of the State of New York, 

United States of  America, acting by its Africa and Middle

East In c . ,  Company having an office at New York,

United States of  America, and KENYA LIMITED (herein called

"Licensee"),  a private company limited by shares organized and existing 

under the laws of Kenya, having an office at Standard Building, Wabera Street,  

Nairobi,  Kenya;

W I T N E S S E T H

WHEREAS, possesses certain inventions, patented and

unpatented, technical and business information, data and knowhow relating 

to the manufacture, use and sale of the Licensed Products (as hereinafter 

defined);  and

WHEREAS, Licensee wishes to engage in the manufacture, use and sale 

of the Licensed Products; and

WHEREAS, | is able to furnish Technical Information and

Services (as hereinafter defined) to Licensee in its manufacture, use and 

sale of the Licensed Products; and

WHEREAS, Licensee desires that; will license it to use

such inventions, technical and business information, data and knowhow and ' 

w i l l  furnish i t  with Technical Information and Services; and



WHEREAS, is w i l l i n g  to grant  a l icense and to furnish

Technical Information and Services to Licensee subject to the terms and 

conditions hereinafter set forth;

IN CONSIDERATION of the mutual agreements herein set forth the 

parties hereto mutually agree as follows

1. Defin i tions

As used herein, the following terms shall have the following 

meaning ;

1.1 "Licensed Products" shall mean, j o i n t l y  and severally,

identified in Appendix A, attached hereto and made a part

hereof.

1.2 " T e rr i to ry "  shall mean Kenya, Uganda, Tanzania and Zambia.

1.3 "Patent Rights" shall mean ( i )  a l l  inventions relative to

Licensed Products which now owns or controls or hereafter owns,

controls, develops or is licensed under and which comprises (A) a Licensed 

Product commercially manufactured by ,at any time during the

term of this Agreement, (B) a process or apparatus employed by

during the term of this Agreement in the commercial production of any 

Licensed Product, (C) a method of using any Licensed Product commercially 

manufactured by during the term of this Agreement, ( i i )  all

patent applications of the Terri tory  which] 'now owns or controls

or hereafter owns, controls,  develops or is licensed under claiming any such 

invention, and ( i i i )  all patents issuing upon any such application.

1. k "Technical Information" shall mean all  confidential knowhow, 

unpatented inventions, research and developme^ data and technology includir 

but not limited to composition, construction and quality control of the 

Licsrtsen Products, construction, design and operation of machinery and equi



blue-prints, manuals and other technical data and information relative 

thereto, application of manufacturing methods, enhancement of operating 

efficiencies, purchase and evaluation of supplies and other data and 

knowhow which now or hereafter possesses or controls and

which is u t i l i z e d  by in ( i )  the commercial manufacture of a

Licensed Product during the term of this Agreement, ( i i )  a process or 

apparatus to conmercially manufacture a Licensed Product during the term 

of this Agreement, or ( i i i )  a method of using any Licensed Product 

commercially manufactured by during the term of this Agreement.

1.5 "Sn'wicps" shall mean the expert assistance, services and 

functions ( i )  relative to the Technical Information, and ( i i )  relative

to export marketing, cost controls and improvement, financial planning and 

co-ordination, improvement of operation and production methods, and 

management personnel development and training, and shall include, without 

l imitation, the work performed by 'for or on behalf of

Licensee, whether singularly or on a continuous basis, which is beneficial 

to the manufacture, use or sale of Licensed Products by Licensee hereunder.

1.6 "Net Sales Value" of Licensed Products manufactured and sold 

by Licensee shall mean the gross invoice price received therefore, less 

allowances for returns and less (to the extent separately stated on such 

invoice) cash and other trade discounts, snipping charges and sales and other 

excise taxes included in such invoice price.

2. Disclosure of Inventions and Technical 

Information to Licensee________________

2.1 Promptly following the execution of this Agreement,

w i l l  disclose to Licensee in reasonable detail all patentable and 

urpatentable inventions included in the Patent Rights on the date hereof, 

and all  Technical Information possessed by/ on the date hereof.



which experience indicates to be important in Licensee's

commercial manufacture, use or sale of Licensed Products. From time to 

time during the term of this Agreement, after the same has been employed 

by in its commercial operations, | w i l l  also

disclose to Licensee in reasonable detail a l l  patentable and unpatentable 

Inventions hereafter included in the Patent Rights, and all Technical 

Information hereafter possessed by| , which 's

experience indicates to be important in Licensee's commercial manufacture, 

use or sale of Licensed Products.

2.2 Each party agrees to negotiate with the other party in good 

faith for a reasonable period of time during the term of this Agreement, 

upon the written request of the other party given at any time after one year 

of manufacturing operations by the Licensee concerning the inclusion of 

additional as Licensed Products or the furnishing of

technical assistance regarding the adoption and Installation of new or 

different equipment to manufacture the Licensed Products; provided, however, 

that neither party shall be obligated to agree to any such inclusion or 

additional products or the furnishing of such technical assistance.

3. Grant of Right and License, and Agreement 

to Furnish S e r v i c e s _____________________

3.1 jhereby grants to Licensee and Licensee hereby

accepts the right to use all  Tecnnical Information disclosed to Licensee 

pursuant to this Agreement solely in connection with the manufacture of 

Licensed Products in Kenya and in the use and sale of Licensed Products in 

the T e rr i to ry ,  for the term of this Agreement.

3.2 hereby qrants to.Licensee and Licensee hereby

accepts the license, without thn right to grant cubl icenses, under the 

Patent Riohts, to manufacture (but not have manufactured for i t )  Licensed 

Products !n Kenya and to use and sell t ;i*> Licensed Products In the T e r r i t o r y

for the term of this Agreement.



/
3.3 ' agrees to continue furnishing the Services to

Licensee upon the execution of this Agreement.

I*. Cons i derat ion

l*.i In consideration of the License under the Patent Rights 

granted by [ to Licensee hereunder, the disclosure of and the

grant of the right to use the Technical Information, and the furnishing of 

Services by to Licensee in accordance with this Agreement, and

in further consideration of the grant of the right to use the trademarks '

^devices in accordance with

a written agreement between the parties hereto, Licensee shall pay to

■as technical service fee an amount equal to three (3^) of the Net 

Sales Value of all Licensed Products manufactured and sold by Licensee during 

the term of this Agreement.

* /
5. Payment of Consideration and Taxes

5.1 Within th ir ty  (30) days after the end of each calendar 

quarter-year occurring in whole or in pare during the term of this Agreement, 

Licensee shall report to I in writing whether or not any technica
—  —  t

service fees have accrued to under Art ic le  k hereof durino such

quarter-year and, i f  so, such report shall include a statement showing a 

computation in reasonable detail of amounts so accruing. The payment in fui 

of all amounts therein shown to be due shall be made by Licensee within s i x f  

(60) days after the end of each quarter calendar year, or otherwise as parti  

may agree upon in writing.

5-2 All payments to of the amounts due hereunder

shall be made in United States of America funds and shall be subject to a l l  

applicable currency control and tax laws and regulations. Any conversions 

made in accordance herewith shall be made at the average of monthly closing 

rates of exchange for buying United States funds with Kenya currency as quo 

by the Commercial Dmk of Africa Limited, Nairobi, Kenya, for the period

covered by the accounting being made.



5.3 Any and all  taxes and charges imposed in the T e rr i to ry  on the 

amounts payable by Licensee to pursuant to Art ic le  1* hereof,

which are allowable as a credit against( 's income taxes in the

United States, shall be paid by Licensee for the account of | :

and deducted from the amounts payable to pursuant to this

Agreement. In the event that Licensee is required to pay or withhold such

taxes or chargee, Licensee shall deliver to the original or
1

true copy of the receipt covering each such payment or withholding.

All other taxes, duties, fees and imposts of any or every kind which

may be levied by any taxing authority in the Terr i tory  by reason of the

execution or performance of this Agreement, or any payments hereunder, shall 
%

be borne and paid by Licensee without deauction from the amounts payable 

to' under this Agreement.

5.  A Licensee shall use its best efforts to complete such registra­

tion of this Agreement with governmental agencies within the Terr itory  as 

may be required by statute or regulation promptly upon execution of this 

Agreement and shall do any and all  other things necessary to permit payments 

to be made hereunder to in United States funds.

6. Records

6. I Licensee shall keep true and complete b'joks of account contain l nq

an accurate record of all  data necessary for the determination of the amounts 

payable hereunder and shall permit by its duly authorized re­

presentatives, to examine such books of accounts of Licensee for the purpose'

of determining the correctness of any of the statements to be rendered by 

Licensee pursuant to Art icle  5 hereof.

7. Training at Plants of

7.1 w i l l  provide traininq and instruction for personnel

of the Licensee in the practice of the Inventions Included in the Patent R igh ts  

the use of the Technical Information and th-  manufact"re of Licensed Products



at Plants or laboratories of or any of its  subsidiaries,

provided that the time, place and duration of such training and instruction 

and the number of Licensee's employees to be instructed at any one time shall 

be as mutually agreed upon by the parties. The salaries, maintenance and 

travel expenses of any such employees of Licensee so assigned for training 

purposes w i l l  be borne by the Licensee.

8. Technical Assistance to Licensee Concerning 

Manufacture of Licensed Products____________

8.1 /shall furnish in the Terr itory  the services of 

such engineering, production and other technical representatives familiar 

with the manufacture of Licensed Products as the parties may agree to be 

necessary to tra in ,  instruct and assist Licensee in the manufacture of the 

Licensed Products and in the uti l izat ion  of the Technical Information for 

such period or periods of time as may be necessary not exceeding th irty  ( 3 0 ) 

working man-days in any one calendar year. A l l  reasonable l iv ing  expenses 

of such technical representatives while performing the Services for Licensee 

in the T e r r i to ry  shall be borne by Licensee.

8.2 Licensee shall secure at its own expense such governme;-.tal

authorizations as may be required for 's representatives to

enter into and remain in the Terr i tory  in order to train and instruct 

personnel of Licensee as provided hereunoer.

9- Representation by

9.1 represents that the Technical Information disclosed

pursuant to this Agreement is the Technical Information used by 

in the commercial manufacture of Licensed Products at the time of disclosure 

hereunder and is the best Technical Information in commercial use for the 

manufacture of Licensed Products that is known to and available

for disclosure hereunder. Except as otherwise provided in this Art ic le ,

makes no rerrosent^tion or warranty and sha'I have no responsi- 

b lll» y  with msnert t;. the Technical information disclosed pursuant to this



9.2 Without l i m i t i n g  the ge ne r a l i t y  of the foregoi ng

( i )  Shall not in any way be liable for any loss or damage or personal 

injury or death resulting from or arising out of the use of inventions and 

Technical Information made available hereunder.

( i i )  Gives no warranty as to yields efficiences, quantities or 

qualities that will  or may be obtained by Licensee on the basis of the 

inventions and Technical Information, furnished under this Agreement.

10. Secrecy

10.1 Durinq the term of this Agreement and a period of five years 

thereafter, licensee shall not use except as provided in Art ic le  3 hereof 

and shall not disclose to any third party other than to those of its employees 

whose duty requires the possession thereof any and all  Technical Information 

disclosed to Licensee hereunder after the signing of this Agreement except 

when, after and to the extent such Technical Information is or becomes 

generally available to the other manufacturers in the world.

10.2 During the term of this Aqreement and a period of five years 

thereafter,  shall not disclose to any third party

in the T e rr i to ry  any and a l l  Technical Information disclosed to Licensee 

hereund/r after the signing of this Agreement except when, after and to the 

extent such Technical Information is or becomes generally available to the 

other manufacturers in the world.

11. Term

11.1 Unless sooner terminated as otherwise provided therein, this 

Agreement shall continue for five (5 years) from the date hereof, and from 

month to month thereafter for a period not exceeding one year unless and unti 

terminated by either party by giving notice thereof by registered mail not 

less than sixty (60) days, prior to the expiration of the said five (5) Year

period or such subsequent year.



12.1 If  either party hereto shall fa i l  to perform or f u l f i l l ,  in

the time and manner herein provided, any obligation or condition herein required 

to be performed or fu l f i l l e d  by such party, and i f  such default shall continue 

for sixty (60) days after written notice thereof from the nondefaultinq party, 

then the nondefaulting party shall have the right to terminate this Aqrecment 

by written notice of termination to the defaulting party aiven at any time
,  * r

within ninety (90) days after such sixty (6u) days. Any termination of this
» *

Agreement pursuant to this Art ic le  shall be in addition to and shall not be 

exclusive of or prejudicial to any other rights or remedies, at law or in 

equity, which the nondefaulting party may have on account of default of the 

other party.

13. Governing Law

13 .1  The provisions of this Agreement shall be construed, and the 

performance thereof shall be enforced in accordance with the laws of Kenya.

11*. Mi seel l aneous

1*4.1 Any assianment of thi«  ftfir-oment or any part thereof by License 

without the prior written consent of which consent shall not

be unreasonably withheld, shall be void.

1 .2 Captions used in this Agreement are inserted for convenience o 

reference only, and shall not affect the construction of the respective clai

1*4.3 No waiver by either party of any breach of any of the terms o 

conditions herein contained to be performed by the other party shall be 

construco as a waiver of any subsequent breach, whether of the same or of a

other term or condition thereof.
/

1*4.*4 No change in, modification or waiver of any of the terms or 

conditions of this Agreement shall be effective unless agreed to in w r i t i n  

and signed by a -July authorized representative of each of the parties.



IN WITNESS WHEREOF, the parties hereto have executed this Agreement 

as of the date f i rs t  above written.



. * * .V : • ✓" • - . • *
>•.. • *• •• ' ■

• i ft .

T I i l S  AOHET-bV. E N T  i s  n a d e  a n d  e n t e r e d  i n t o  n s  of

o f  O c t o b e r

/ - • : . f. . ■

- 1 s t  day  o f  N o v e m b e r

• l*?_70 . to  b e c o m e  o p e r a t i v e

____1 9  7 0  t b e t w e e n

. -

a  r o r n n m t i r . r i  o f T • ~

a p p e n d i x  II

Technical Ascietance Agreement





• • . . . ' i  r  ..
• • is specially suiti-d anc! equipped to furnish manufacturing

I ■
kn >w-h**'v nml tvwrch.'-ndUi ig know-how to be utilized in councetl ju with the

‘ . * I : ■ '
’ • licensed -nvif'ui t* i»d is prepared t-» o ffer  liccnscu tv qualified licensees

I V ,  .
■ i  •? •• for use wf s..id kiv»\v-how ana ' mams;
•• - . '• / f>I  • .• t .  ^r ; . . t ,

x ;  . ; 1 LICENSEE desires to use said know-how and marks; and
■i’ -

and I ICKNSFF- desire to improve the production and

l i -  'V.. - distrihuti *n of sail! product*-: and to promote technical and economic progre

f\ r  --v:1''. in connection therewith; , . - : *>•• •-• ' I - ' : ' : . ' . .  "
v.. 'f...

- ' - NOW, THEREFORE, the parties agree as follows:I I _• • .. . •
i*--*. ... : - • ..

BvV*. v;: rC* V;'-’-' * ‘ “ i- • '**
i r: V *•% I . r  *; r  F  F 1 N I T I O N S  */• > ••• ! • '

I

* i

■  
■

In t h i s  a g r e e m e n t  t h e  w o r d s  a n d  p h r a s e s  u s e d  h a v e  t h e  f o i l  • wring... o * ,

m e a n i n g ,  e x c e p t  w h e r e  c o n t e x t  i n d i c a t e s  o t h e r w i s e :  . . •
. ;  *  ■ ■ .  . . * ' .

(a)  " T e r r i t o r y "  m e a n s  th a t  c o u n t r y  s e t  f o r t h  in  A d d e n d u m  A f o r
a, - , •/' . .. .;

-• w h i c h  L I C E N S E E  i s  g r a n t e d  r i g h t s  h e r e u n d e r .

v.-v- • • * - * t *
(b )  "  " L i c e n s e d  p r o d u c t s "  m e a n s  t h o s e  p r o d u c t s  i d e n t i f i e d  in

r • . •' ,

> 1-" A d d e n d u m  B .  . *
■ , . . ;t ... • .• _ . *»

•' ( c )  " I n v o i c e  p r i c e "  m e a n s  t h e  p r i c e  c h a r g e d  by L I C E N S E E  to

. . .  V " '  V t h e  r e t a i l  s t o r e  b e f o r e  t h e  d e d u c t i o n  o f  a n y  c a s h  d i s c o u n t s  

. V * f o r  t e r m  p a y m e n t  and b e f o r e  t h e  a d d i t i o n  o f  a  s a l e s  t a x  

* i n  th e  e v e n t  t h e r e  i s  s u c h  a  t a x .  '

(d) " O p e r a t i v e  d a t e "  m e a n s  t h e  d a t e  u n d e r  w h i c h  o p e r a t i o n s  b y .

. L I C E N S E E  a r e  t > b e g i n  a n d  r o y a l t i e s  t o  h e  c o m p u t e d .  T h i *

. /• .. •• i s  to b e  d i s t i n g u i s h e d  Cr m i  t h e  d a te  u p o n  w h i c h  t h i s  a g r e e -
■ .\ \y • . . / • •• \ • '**’ *% .* r .i • •/. / '•

* *.*•• • •' ̂  * .. ».»i *.J :—: t  a**"— ■ ■ r y. ' . K r.: ; * * • >.. - ; • *1 •v •f. • • s • ’ **w *• -
' • •• '  ̂ • - *-' •.* ■ • * *.»'*• '*. ■- "  • ,»• • • .I .•* - • J-* **• ' * . . • •* •" 7 .* . *
1-.—  j ■ ‘



„ p r e v i o u s l y  e x i s t i n g  a«4i c c n  e n l ,  t h e  o p e r a t i v e  d a t e  s h a l l  he
s :

' t h e  s a m e  a s  t h e  d a t e  o f  e n f c r i n g  i n t o  t h i s  a g r e e m e n t .M J

( e )  " M a r k s "  r. c a n s  a l l  t r a d e m a r k s ,  m o d e l  d e s i g n a t i o n s  and

■* o t h e r  w o r d s ,  d e v i c e s  o r  d e s i g n s  e n u m e r a t e d  in A d d e n d u m  C.
. - ,
*. : *. •••71

( f)  ' ' M a n u f a c t u r i n g  k n o w - h o w "  m e a n s  e n g i n e e r i n g  s k i l l s  and

« . * * 
t e c h n i q u e s  d e v e l o p e d  b y  , i n c l u d i n g  p l a n t  l a y o u t s ,

r • • *
.<• s p e c i f i c a t i o n s ,  p r o d u c t i o n  s e r v i c e s ,  i n f o r m a t i o n  a n d  a d v i c e

■ ' ‘ - a s  t o  m a c h i n e s  a n d  M e t h o d s  a n d  r a w  m a t e r i a l s  s u i t a b l e  fo r

.i '*• » * * “ • •
* ;* u s e  in  r v .a n u f a c tv . r in g  t h e  l i c e n s e d  p r o d u c t s .

5! -  . • u
(g) " M e r c h a n d i s i n g  k n o w - h o w "  r. e a n s  i n f o r m a t i o n ,  m a t e r i a l s ,

C k a n d  s k i l l s  d e v e l o p e d  b y  s u i t a b l e  fo r  u s e  in

d i s t r i b u t i n g ,  a d v e r t i s i n g ,  m e r c h a n d i s i n g ,  m a r k e t i n g ,  

d i s p l a y i n g ,  p r o n  o t i n g  a n d  s e l l i n g  the l i c e n s e d  p r o d u c t s .

. mcnt was execute*:!. Where this agreement supersede.* a

2 .  G R A N T  *
• • • 

i ' g r a n t s  L I C E N S E E  t h e  e x c l u s i v e  r i g h t  to m a k e  and s e l l  .

t h e  l i c e n s e d  p r o d u c t s  in t h e  t e r r i t o r y ,  a n d  t o  u s e  i n  c o n n e c t i o n  t h e r e w i t h

t h e  m a n u f a c t u r i n g  k n o w - h o w ,  m e r c h a n d i s i n g  k n o w - h o w ,  a n d  m a r k s  o f

•/ 3. ROT A I T IES
' v  • ••

(a )  L I C E N S E E  s h a l l  pay on a l t  u n d e r w e a r  m a d e  a n d  s o l d

t i n d e r  t h i s  a g r e e m e n t  a  r o y a l t y  o f  two p e r c e n t  ( 2 % )  to  f i v e  p e r c e n t  (f’To) c f



m a n u f a c t u r e d  p u r s u a n t  Le t i n s  A c r c c v . c u t .  w h i c h  a : H o u n t <  s h a l l  b e  ,«ftid in

fo u r  q u a r t e r l y  p a y m e n t  < r n d i n : '  w i t h  t ’ e  m o n t h s  o f  M \ r c h .  J u n e .  r
/

and D c c c u  h e r  o f  e a c h  y e a r :  tutc.li p a y m e n t s  by L I C E N S E E  f o r  e a c h  q u a r t e r  t o

be marie  to in t h e  n . c n t h  I m m e d i a t e l y  f o l l o w i n g  th e  q u a r t e r  e n d i n g
1 . .

p e r i o d s  n a m e d  a b o v e .  •• . •

. • (b) R o y a l t i e s  s h a l l  be p a y a b l e  on t h e  s a l e  o f  a l l  o f  s a i d  p r o d u c t s
' * *# • . * *
sold bv L I C E N S E E :  P R O V I D E D  a l w a y s ,  th a t  n o  r o y a l t i e s  s h a l l  b e  p a y a b l e  i n  

r e s o c c l  o f  a n y  o f . s a i d  p r o d u c t s  w h i c h  s h a l l  i>e d e l i v e r e d  to p u r c h a s e r s  w i t h ­

out  c h a r g e  in r e p l a c e m e n t  o f  d e f e c t i v e  p r o d u c t s  o f  t h e  s a m e  t y p e  a l r e a d y  

d e l i v e r e d  o r  w h i c h  s h a l l  he r e t u r n e d  t o  L I C E N S E E  w i t h  i t s  c o n s e n t .

1 "  (c)  R o y a l t i e s  on th e  s a l e  of  i r r e g u l a r  p r o d u c t s  s h a l l  b e  c a l c u l a t e d

on t h e  r e d u c e d  p r i c e  f o r  s u c h  p r o d u c t s  o r  t h e  p r i c e  a f t e r  t h e  d i s c o u n t  a l l o w e d

f o r  i r r e g u l a r i t i e s  o r  i m p e r f e c t i o n s .  “ • .

• ’ '  ' (c l) I f  b e c a u s e  .of w a r ,  s t a t e  o f  n a t i o n a l  e m e r g e n c y ,  f i r e ,  p e s t i l e n c e .
; •

r i o t s ,  o r  a c t s  o f  God b e y o n d  L I C E N S E E ' S  c o n t r o l  t h e  m i n i m u m  s a l e s  s h a l l
. . * . * * * 

n ot  b e  a c h i e v e d  a n d  t h e  r o y a l t i e s  due  h e r e u n d e r  s h a l l  n o t  b e  p a i d .

h e r e b y  n g r e c s  t o  d e f e r  r e q u i r i n g  p a y m e n t  o f  a n y  s u c h  r o y a l t i e s  u n t i l  s u c h -  

e m e r g e n c y  e n d s .

4 . I N I T I A L  A N D  M I N I M U M  R O Y A L T I E S

L I C E N S E S  s h a l l ,  u p o n  e x e c u t i o n  o f  t h i s  a g r e e m e n t ,  p a y  $ 5 ,  0 0 0 . GO
* . 4 ,

to  a s  m i n i m u m  r o y a l t i e s  f o r  t h e  f i r s t  y e a r  o f  o p e r a t i o n ,  p r o v i d e d

th a t  the a c c r u a l  o f  r o y a l t i e s  h e r e u n d e r  s h a l l  b e  c h a r g e d  a g a i n s t  t h i s  i n i t i a l
• u . • ~

m i n i m u m  r o y a l t y  p a y m e n t  a n d  p r o v i d e d  f u r t h e r  t h a t  h o  r e f u n d  o r  c r e d i t  o f  

the f i r s t  v e a r ' s  m i n i m u m  r o y a l t i e s  s h a l l  lie m a d e ,  i f  t o t a l  r o y a l t i e s  f r o m



*

the f i r s t  y e a r ' s  o p e r a t io n . - .  d o  ; . o l  rqu.»!  t h e  nu ;«mnJ o f  t l u : m i n i m u m  r o y a l  t i e s
r

p a id .  In l l ic e v e n t  J h a l  Iho e a r n e d  r o y a l t y  fnj* f l i c  f i r s t  y e a r  a s  compute**]

I"... h e r e u n d e r  s h a l l  e x c e e d  the m in im -u rn  r o y a l t y . o f  S 5 , 0 0 0 . 0 0  t L I C E N S E E

*

. i. ; s h a l l  pay to  t h e  d i f f e r e n c e  b e t w e e n  t h e  O ' i n i n u m :  a n d  the  fu l l  y e a r ' s

r o y a l t i e s  a s  c o m p u t e d .  T h e  f i r s t  y e a r  m i n i m u m  r o y a l l y  p r o v i s i o n s  s h a l l  h o t  

• a p p l y  w h e r e  t h i s  a g r e e n  cu t  s u p e r s e d e s  a  p r e v i o u s l y  e x i s t i n g  a g r e e m e n t .

v •' .
•iv-'A S.  C U R R E N C Y  B A S I S

* r ;-• * ■ • *. s - .

I'A* A ll  r o y a l t i e s  s h a l l  b e  p a i d  by L I C E N S E E  to in U n i t e d

S t a t e s  d o l l a r s ,  o r  the c q x u v a l e r . t  o f  U n i t e d  S t a t e s  d o l l a r s  a s  m a y  be  " r e q u i r e d

. b a s e d  on p r e v a i l i n g  l o c a l  c u r r e n c y  r a t e s .fc*TL'-r .1 * *''■
'6. : B O O K S  A N D  R E C O R D S

• • -  .. ------------------------------------------------------
S • J 4 • . , - ^

j - L I C E N S E E  s h a l l  V e e p  full  a n d  a c c u r a t e  r e c o r d s  a n d  a c c o u n t s  s h o w -

-  ’ • ' \  * * * • * * * * * .

p  ' i n g  t ! i e  b u s i n e s s  d one  in c o n n e c t i o n  w i t h  ( h e . l i c e n s e d  p r o d u c t s  m a n u f a c t u r e d
• • •• -. . *. > . • *»•' . - '  -

k  ! a n d  s o l d ' p u r s u a n t  to t h i s  a g r e e m e n t  a n d  up on  w h i c h  r o y a l t i e s  s h a l l  a c c r u e• - * * . I*. * . . •. * . ' • _ * - ; ••
a n d  b e  p a y a b l e .  T h e s e  r e c o r d s  and b o o h s  o f  a c c o u n t  s h a l l  b e  a c c e s s i b l e  a t

a l l . r e a s o n a b l e  t i m e s  t o  o r  a n y  l i c e n s e d  p u b l i c  a c c o u n t a n t  a u l n o -
•••!■• '< v-r V  v * • , ■ ‘

r i r . e r l  b y  i t .  r -  ' ’ ' '

* i .»-.

.*•• I

7 . R E P O R T  A N D  R E I / . I T T A N C E  F O R M S

L I C E N S E E  s h a l l  s u b m i t  i n f o r m a t i o n  a s  t o  I t s  m a n u f a c t u r e  a n d  s a l e  

o f  l i c e n s e d  p r o d u c t s  on  th e  I n t e r n a t i o n a l  F o r m s  A ,  E  a n d  C  t o  be  s u p p l ie d -

b y , g i v i n g  r e a s o n a b l e  d e t a i l  a s  to  p r o d u c t i o n  a n d  s a l e  o f  s u c h

• U , • ,
p r o d u c t s  by  x w i t  a n d  v o l u m e ,  s u c h  r e p o r t s  t o  b e  f u r n i s h e d  q u a r t e r l y  w i th  

.0::. - " t h e  r o y a l t y  r e m i t t a n c e  t o  a n d  c e r t i f i e d  to  by  L I C E N S E E ' S  duly**

I '• ; • *.:.A£ •>... -s\ •*> 4; • s - t * — N ; • .u ' •• • :- - »- •. . • » • ■ ■ ■ - •  ̂ .

fe— . . • * ’.’ *** 0 r • * - . * - * . * * ’ * - * • * • * .- . •. # . . . •. i • * .

• V* ■*. •• . v
• v .. .. . ;v. • . F - ' / V ' - V. • ’ " •• • • .



certified reports as being necessary to fa r  a ju J -'-t-'-y
•  •% * 

quarterly statement.*, adver tU iu ’ expenditures:, and detvrivunm;

butirm progress, of LICENSEE a« dot died in Addendum P.

authorised accountants or officials. LICENSi-TE shall also provide.

8. K I X V . ’ -TTOW

s h a l l ;  f r o m  t i m e  t o  t i m e ,  a n d  t o  s u c h  e x t e n t  fctutir <t  ■zy‘-<~a.L{ 

c o n s i d e r  to h r  r . r c e s s a v y  f o r  t h e  p e r f o r m a n c e  o f  t h i s  a i r c m  out p y c v u lc  

L I C E N S E E  w i t h  m a n u f  i c t u r i n e  k n o w - h o w  a n d  m e r c h a n d i s i n g  \t:\o ^ n & u j  cx-yJX 

i n f o r m a t i o n  a s  to  ar .y  i m p r o v c i i . c s i t s  o r  i n v e n t i o n s  w h i c h  m a y  h e  mach -  

c o n n e c t i o n  w i t 1, t h e  l i c e n s e  ! p r o d u c t s ,  w h e t h e r  o r  n o t  s u c h  i m p ;  r v t M ot'Xa 

o r  i n v e n t i o n s  a r c  n n t c n t x M c .  S h r u M  a n y  s u c h  k n o w - h o w ,  ^

i n v e n t i o n s  b e  p a t e n t a b l e  o r  s u b j e c t  t o  i n d u s t r i a l  m o d e l  o r  d e s i g n  •’
•k _ * •

s h a l l  h a v e  t h e  s o l e  r i g h t  to  d e t e r m i n e  w h e t h e r  s u c h  p*~° {L c tu ^ >  

s h o u l d  be s o u ; M  a n d  t o  s e e k  s u c h  p r o t e c t i o n  i n  i t s  o w n  n a m e .

- o  f t
s u c h  p r o t e c t i o n  h e  o b t a i n e d  i n  t h e  t e r r i t o r y  h y

g r a n t  L I C E N S E E ' t h e  r i g h t  t o  u s e  s u c h  p r o t e c t e d  r i g h t s ,  s u b j e c t  &  

a t i o n  o f  t h i s  r . g r e e m e n t ,  and L I C E N S E E  s h a l l  not  b e  r e q u i r e d  '.c  p ^ j
• t

a d d i t i o n a l  r o y a l t y  f o r  s u ch  u s e .  ' U po n r e q u e s t  o f  L I C E N S E E  i f  (re-^~
• • •

p a r t i e s  d e e m  i t  n e c e s s a r y ,  s h a l l  f u r n i s h  e n g i n e e r . * -  o r  t J X ^ -

e k i l l e d  p e r s o n n e l  to  L I C E N S E E  f o r  s p e c i f i e d  p e r i o d s ,  and l J C E n/ £ 6  ^

• t v 
pay f o r  s u c h  s e r v i c e s  a * p c r  d i e m  a m o u n t  w h i c h  s h a l l  n o t  e x c c . i d  c~r>^ cka^>

o n e - h a l f  ( 1 - 1 / 2 )  t i m e s  the  s a l a r y  o f  s u c h  p e r s o n ,  p l u s  a l l  r c e s c A ^ ^

s i s t e n c e  a n d  t r a v e l  e x p e n s e s .   ̂ . . - . • •

5 i •’
9.  P R O D U C T  M A R K I N G .  P A C K A G I N G  and A D V E E T I S I N C '• ...y    ------------------ ;-------- —  “ I *',i • . .. • . • .

' / / L I C E N S E E .  s h a l l  m a r k  a l l  p r o d u c t s  m a d e  b y  o r  f o r  it x ^ d c ^ -  t t l



a g r e e m e n t  w i t h  t h e  m a r k  , and s u c h  a d d i t i o n a l  m a r k s  a s
• -  . 

r

d e o m s  a p p r o p r i a t e .  P a c ! < a c c s  c o n t a i n i n g  s a i d  p r o d u c t s  s h a l l  be  m a r l  ed in 

s a n . c  m a n n e r ,  w i th  t h e  n a m e  o f  I . I C K u S r . E  i n d i c a t e d  a s  I i I C k i ^ S F l f ,  o f  

s o  t h a t  the  p u b l i c  m a y  be f u l l y  a d v i s e d  t h a t  t h e  p r o d u c t s  w e r e  

m a d e  b y  L I C E N S E E .  P r o d u c t  l a b e l s  a n d  p a c k a g e s  m u s t  f a i t h f u l l y  r e p r o d u c e
• . I . . ' . ’ . *

1 m a r k s ,  a n d  s u c h  m a r !  s m u s t  be d i s p l a y e d  in a  f o r m  a p p r o v e d  b y  

L I C E N S E E ' S  a d v e r t i s i n g  m u s t  a l s o  f a i t h f u l l y  r e p r o d u c e

**• ..'J  ̂ * • - ’ - ■' .
m a r k s .  • .*'*** '

/ - v**

10. ! ' Q U A L I T Y  C O N T R O L  *.

.* • = L I C E N S E E  a g r e e s  t h a t  a l l  p r o d u c t s  m a d e  a n d  s o l d  v .ndcr  t h i s

l i c e n s e  s h a l l  b e  o f  q u a l i t y ,  • m a t e r i a l s ,  s t a n d a r d s  a n d  w o r l  rj a n  s h i p  e q u a l  

to s a m p l e s  a n d  s p e c i f i c a t i o n s  s u p p l i e d  by  . L I C E N S E t .  * h a l l

s u b m i t  f o r  ’ a p p r o v a l  s a m p l e s  o f  p r o d u c t s  m a d e  b y  it a n d . t o  b e

o f f e r e d  f o r  s a l e  u n d e r  t h i s  a g r e e m e n t  a n d  s h a l l  n o t  s e l l  l i c e n s e d  p r o d u c t s  

w h i c h  h a v e  n o t  b e e n  s o  a p p r o v e d .  s h a l l  a t  a l l  r e a s o n a b l e  l i m e s

h a v e  th e  r i g h t  t o  i n s p e c t  s u c h  p r o d u c t s  ancl m e t h o d s  o f  m a n u f a c t u r e  on t h e

p r e m i s e s  o f  L I C E N S E E .  '
• . . . . ..# . . !r»\. •

1 1 .  ” '  I N F R I M C E N i E M T  N O T I C E S

. \ ,
' L I C E N S E E  s h a l l  g i v e  n o t i c e  in w r i t i n g  t c

• *
n . c n t  of  s a i d  n a r k s  o r  m i s a p p r o p r i a t i o n  o f  any'  r i g h t s  o f

• .. .• •

s h a l l  c o m e  t o  its? k n o w l e d g e  a t  a n y  t i m e  w i t h i n  the t e r r i t o r y  a n d ,  w h e n  
• . . -

r e q u e s t e d ,  shall c o o p e r a t e ' with in  s t o p p i n g  s u c h  i n f r i n g e m e n t s

o f  a n y  i n f r i n g e  «#

w h i c h

• »* v • * .
, w i t h  l h «  a d v i c e  o '” L I C E N S E E .  .?liall de-c.idc a s  t o  the  n e e d  f o r

r • a' . l * • •• * . .... .'•••• ... • . ..; * ' .. - - ....• . . *T * • • * ^
i n * : ; i t u i i t m  l e g a l  n o t i o n  v. i th  r e s p e H  t o  a n y  i n f r i n g e * !  out w h i c h  m a y  o c c u r
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i
and the c o s t  o f  a n y  s u c h  l i t i g a t i o n  o r  ‘ re  p o l i c i n g  o f  r i g h t s  g r a n t e d  ny

4 '
h e r e u n d e r  s h a l l  be  p a i d  by N o  l e g a l  a c t i o n  fo r

’ ' • ' | * •
i n f r i n g e m e n t s  o r  u n f a i r  c o m p e t i t i o n  r e l a t i v e  t o  a n y  p r o p r i e t a r y  r i g h t s  of 

• . *
. !
m a y  b e  t a k e n  o r  d e fv t i f l cd  by  L I C E N S E R  w i t h o u t  t h e  c o n s e n t  o f

• ■ .*
a n d s h a l l  h a v e  t h e  r i g h t  t o  c o n t r o l  a n y  s u c h  a c t i o n

o r  d e f e n s e .  ' ' • , '  7 . . .  -

'12 .  D I L I G E N C E  ' \ \  .• ’ V
.----------- : • J - ■ • . ■ •: . . . - ■
L I C E N S E E  s h a l l  u s e  a l l  due d i l i g e n c e  and g o o d  f a i t h  l o  m a n u f a c t u r e

‘ - - ‘ ' y5-’
and p r o n  o te  t h e  s a l e  o f  t h e  l i c e n s e d  p r o d u c t s  a s  p r e s c r i b e d  b y  t h i s  a g r c c -

- ' =. :>* .''■ * '
i  m6nt. • ; •. .. ' V- . •• ' •- : -V - y • -/ .
rmm ■ __ . . .  • ■ " - m

- j .  . * r0 13. .••• A D V E R T I S I N G  A N D  S A L E

. . W i th  r e s p e c t  t o  in i t i a l  o p e r a t i o n s .  L I C E N S E E  sh a l l ,  a f t e r  c o n s u l -

* • .  - * ,  .  . *. .  • .  . .

t a t i o n  w i th  . o u t l i n e  a  ma r i o t i n g  p l a n  f o r  t h e  s a l e  o f  t h e  l i c e n s e d

p r o d u c t s ,  i n c l u d i n g  a m a r k e t  s u r v e y  o f  i t s  t e r r i t o r y ,  and p r e p a r e  a d v e r t i s i n g

p l a n s  a n d  a g e n e r a l  c c h e m e  f o r  m e r c h a n d i s i n g  and p r i c i n g  s a i d  p r o d u c t s .  .

L I C E N S E E  s h a l l  a l s o  a d v e r t i s e  s a i d  p r o d u c t s ,  a f t e r  c o n s u l t a t i o n  w i th

• a n d  s h a l l  u s e .  i n s o f a r  a s  i s  p r a c t i c a b l e ,  t h e  m e r c h a n d i s i n g

k n o w - h o w  submitted-by , u n l e s s  s a i d  k n o w - h o w  i s  not  s u i t a b l e  f o r
^•: * . -k

• L I C E N S E E ' S  t e r r i t o r y .  M i n i m u m  annua! e x p e n d i t u r e s  by L I C E N S E E  f o r

• 1 t - * .

a d v e r t i s i n g  t h e  l i c e n s e d  p r o d u c t s  s h a l l  he a s  p r e s c r i b e d  in A d d e n d u m  F .  .
b • • .* .*• - - *  ̂•*. 5 i*.•; 7 * < • • • ••« . ...... y . y • . / tu »*r . •- * - - . - -• : ..... t - • .
1 -‘ 14.  i D A T A  -  C O N F I D E N T I A L  .1 ■' -y

.1 ------------------------  • ;
'• , A l l  m a n u f a c t u r i n g  k n o w - h o w * a n d  m e r c h a n d i s i n g  k n o w - h o w ,  s p e c i -

* * •( • • •• . .
f i c a t i o n s ,  p l a n s ,  p a t t e r n s ,  o u t l i n e s  a n d  o t h e r *  d a ta  a m i  i n f o r m a t i o n  o f  a n y  

k ind o b t a i n e d  b y  L I C E N S E E  f r o m  u n d e r  t h i s  a g r e e m e n t  s h a l l  b e  .



"  ---------------------------- !

kcot  cot'  filler.! i n i  a n d  a hul l  bn r e v e a l e d  t o  e m p l o y e e s  o f  L I C E N S E E  o n l y  to

! I '
th? e x te n t  r e a s o n a b l y n e c e s s a r y  to  e n a b l e  L I C E N S E E  t o  e n j o y  t h e  full  r i g h t s  

t "  g ra nted  h e r e  u n d e r .  L J C E N S U E  s h a l l  i m p o s e  by w r i t t e n  a g r e e m e n t  on e a c h
* . I * . .P J * *

r .  -1 of i t s  c m p l o v e c  ; to  whom . s u c h  c o n f i d e n t i a l  i n f o r m a t i o n  i s  i m p a r t e d  the 

1- . V :  o b l i g a t i o n  not t o  d i s c l o s e  s u c h ,  i n f o r m a t i o n . 1 d u r i n g  or. s u b s e q u e n t  to  h i ?

-Y-. ' *- ■ •
I l V'-'. e m p l o y m e n t  b y  L I C E N S E E ,  to  a n y  p e r s o n ,  f i r m  o r  c o r p o r a t i o n  w h i c h  df.1 o c  s

K*.»
' not  o t h e r w i s e  h a v e  a c c e s s  to  s u c h  i n f o r m a t i o n .

f  •’ 15. * COMPETING PECPLCTS
V • f '

•" L I C E N S E E  s h a l l  not  u r c  a n y  m a n u f a c t u r i n g  k n o w - h o w  o r  m c r c h a n -I / -
L .  - ' d l r . i n g  k n o w - h o w  h e r e u n d e r  in c o n n e c t i o n  w i t h  t h e  m a n u f a c t u r e  o r  s a l e ,  o r

P % ;  t
f t  b o th ,  o f  any  p r o d u c t s  o t h e r  t h a n  th e  l i c e n s e d  p r o d u c t s .  L I C E N S E E  s h a l ll-*r .•'* : v.t’.*
rt«C- ' not  m a n u f a c t u r e  o r  s e l l  p r o d u c t s  u n d e r  i t s  own b r a n d  n a m e s  w h i c h  m a y  be
£ h / ■: • •*.fcr > . 1

r e g a r d e d  !>y a s  c o m p e t i t i v e  w i t h  t h e  l i c e n s e d  p r o d u c t s .  In  t h e

L " • * * •**
- -  e v e n t  q u e s t i o n  a r i s e s ,  L I C E N S E E  s h a l l  a b i d e  b y  t h e  d e c i s i o n  o f

, •* .... • •; " '•••
a n d  w i l l  w i t h d r a w  f r o m  i t s  l i n e s  a n y  p r o d u c t s  w h i c h  d e e m s

/ .  : c o m p e t i t i v e ,  o r  l a b e l  t h e m  t o  c o n f o r m  w i t h  1 i n s t r u c t i o n s ,  a s  t h e

B|rp • * *' 9
f t . . ' '  e a s e  m a y  b e .  T h e  f a c t  t h a t  m a y  c h o o s e  t o . p e r m i t  L I C E N S E E  t o  •

: *•! m a r k e t  c e r t a i n  c o m p e t i t i v e  p r o d u c t s  t e m p o r a r i l y  u n d e r  L I C E N S E E ’S own
I’ -V • •• ' * • . ‘ :
J .  '• b r a n d ,  s h a l l  n o t  b e  c o n s t r u e d  a s  a  w a i v e r  by  o f  *.ts r i g h t  t o  .

*. ■ . . * •* • l* .1 * * * * : _ . V .
E n f o r c e  c o m p l i a n c e  at  a n y  t i m e  w i t h  t h i s  p a r a g r a o h .  S h o u l d  L I C E N S E E

•• . ■: : - y r ' ; ; ; r - ’ ' '  '
upon r e q u e s t  by; f a i l  t o  d i s c o n t i n u e  t h e  m a n u f a c t u r e  an d  s a l e  o f

c o m p e t i t i v e  p r o d u c t : ; , • t h e n  s h a l l  h a v e  th.c r i g h t  t o  f o r t h w i t h

c a n c e l  t h i s  a g r e e m e n t  a n d  t e r m i n a t e  a l l  r i g h t s  h e r e u n d e r .  •'

... t*̂. .y* -f .• -,t . / ‘V ;.** * *’ , * ' f * . ■1 b. ; . ̂  «• - i » * - V . ’ ;

. * ■ • • . r / ■■ . . *. • . * * ...• * .•'*.! • - • V # **» . . '■* r

■fc* -•*m. *. *•

I . .c*

I
r 7̂ i h ' r~"''  ̂r* • ■ «.»— ■—:----- - ■ _ T-------- -— ,—-

‘ * : • . - *' '
. . . .
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• -  .* ( a ) U n l e s s  ' s o o n e r  t e r m i n a t e d  a s  h e r e i n a f t e r  p r o v i d e d ,  o r  u n l e s s, I *
, • ex ten ded  by s u b s e q u e n t  a g r e e m e n t  o f  t h e  p a r l i e s ,  t h i s  a g r e e m e n t  s h a l l .

I c r ' t e r m i n a t e - f i v e  (=5) y e a r s  f r o m  t h e  o p e r a t i v e  d a t e .  . ' . • .
[ • * * T * . * *’ . . '
*- - - f . • * •

I  ’ (h) T h i s  a g r e e m e n t  m a y  b e  t e r n  m a t e d ;

... i .  by m u t u a l  w r i t t e n  c o n s e n t  o f  t h e  p a r t i e s  a t  a n y  t i m e :
R). .• ‘ :• : • . * •

• : • 2 . - by

P  • ' e v e n t  o f  a n y  o f  the f o l l o w i n g ;

apon w r i t t e n  n o t i c e  to  L I C E N S E E  in th e

d C E N S E E  f a i l s  t o  pa'y r o y a l t i e s  h e r e u n d e r  a t
' .. - • . .. \ . • *

a n y  t i n  e ,  a s  s p e c i f i e d ;  . .

I C E N S E E  s h a l l  g o  i n t o  l i q u i d a t i o n  o r  b a n k r u p t c y ;  

L I C E N S E E  f a i l s  to  e x e r c i s e  d i l i g e n t l y  i t s  r i g h t s

. ■ . h e r e u n d e r "  -

-  \  *”• ; i f  L I C E N S E E  f a i l s  t o  e q u i p  i t s  p l a n t  o r  to  a r r a n g e

, ■ . ' .' p r o p e r  m a n u f a c t u r i n g  a n d  d i s t r i b u t i o n  f a c i l i t i e s  o r

1.' .•"!:* ~\: .•*•*« • - ' p r o v i d e  a l l  n e c e s s a r y  m e a n s  t o  a d e q u a t e l y  p e r f o r m

—  -  :

3

V  V- *.V  t h e  e x p e c t e d  f u n c t i o n s  u n d e r  t h i s  l i c e n s e ;
Q ; ‘V. ^ -> *■ :" • ? - • • ’

y. V ;"(E ) i f  L I C E N S E E ' S  d e l i v e r i e s  d u r i n g  t h e  f i r s t  t w e l v e  ( 1 2 )
H  . •• **•

' V .  ;'- s m o n t h s  o f  o p e r a t i o n  a n d  d u r i n g  a n y  s u b s e q u e n t  y e a r

’ - <• • • 
•• *

\
... ’ • ! o f  o p e r a t i o n  h a v e  n o t  r e a c h e d  t h e  m i n i m u m ' a n n u a l

• *, •?-*. • | .

*•* -•*. *. ' ‘ v:* •. *. d o z e n s *  ^ n e c i f i e d  »n A d d e n d u m  E :. * - i ‘ ';*• ' y # . • * . • - - - . r
. . . * • %  * * .* V. . .

: V / . V  ( F )  i f  L I C E N S E E  f a i l s  t o  m a n u f a c t u r e  g a r m e n t s  o f  the

' ' V vV q u a l i t y  a n d  w o r k m a n s h i p  r e q u i r e d  u n d e r  th is  a g r e e -

. •/. ;• m e n t * '  \  * / -  '* •*. . • - . «• . •r . \ . m*t : ~ ’ * . r * •. 1 " */. • • :  \• • j *•/ . ; • ■' V  ’ * / • • •> *•* • *. * .'i . • . '*
* t ■" • * *• • V . * * ' . . . .  “*■ " • . f J ' , • .

• • • 2.m'i •• t .'.« ' j  ’ '  . * *» * * * •" - '  - " . .

..... J • . .• v,*;* ~ •- ; .* . • .■ -. ; * * V . ■
-- ------ ‘ ' __  ̂ . " *" ’ •'***• '

* - *..••• . . *. . -t . i. • »/l *. \r- ■ * ^  • • • -
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(G J  in t h e  e v e n t  o f  t h e  d i r e c t  o r  i n d i r e c t  t a k i n g  o v e r

o r  a s s u m p t i o n  o f  c o n t r o l  o f  L I C E N S E E  in w h o l e  
/
o r  in p a r t  b y  a n y  s u p e r i o r  a u t h o r i t y ,  i n c l u d i n g  

g o v e r n m e n t a l :  o r  •

<II) i f  L I C E N S E E  u n d e r t a k e s  t o  e x e r c i s e  a n y  r i g h t s  in
• 1 • . ...

c o n n e c t i o n  w i t h  th e  l i c e n s e d  p r o d u c t s  w h i c h  a r e  n o t  

e x p r e s s l y  g r a n t e d  h e r e i n ;  • *.

t  |[:. ■■ p r o v i d e d ,  h o w e v e r ,  t h a t  t h i s  a g r e e n  e n t  s h a l l  n o t  be

; , v t e r n i i n a t c d  u n d e r  t l i i s  s u b p a r a g r a p h  ( b ) ( 2 )  u n l e s s  a n d
•• ' *. *

L- •' 1 ' . : ' .rVV-c; ;' - unt i l  L I C E N S E E  h a s  an  o p p o r t u n i t y  t o  c o r r e c t  t h e  b r e a dK • *, * ~ ' • f • ' - . : •
mt } f ’• •*; C *.*.*,.• r-' *
W : - \ ’ • ; o r  d e f a u l t  w i t h i n  s i x t y  (GO) d a y s  a f t e r  r e c e i p t  o f  w r i t t e n

r * . ••• ’

• n o t i c e  f r o m  _• j v

B ; '  . f  ( c )  U p o n  t e r m i n a t i o n  o f  t h i s  a g r e e m e n t  f o r  a n y  r e a s o n ,  t h e  r i g h t s ,•* . ’ •* l  ̂ . -
p r i v i l e g e s  and o b l i g a t i o n s  o f  the p a r t i e s  s h a l l  b e  a s  f o l l o w s :

■ - •* V- • ̂  I, '• V (*Vv .
■ I .■ V.* I . L ,  S u c h  t e r m i n a t i o n  s h a l l  b e  w i t h o u t  p r e j u d i c e  to  '

, > r i g h t s  t o  r e c o v e r  r o y a l t i e s  o r  o t h e r  s u m s  due b y  L I C E N S E

. • • • *c-
; :.:v u n d e r  t h e  t e r m s  o f  t h i s  a g r e e m e n t :
r y i r . .. ‘ .....  '

d ' 2 . R e m e d y  f o r  a n y  b r e a c h  w h i c h  h a s  n o t  p r e v i o u s l y  b e e n
■ If . .  ■ ;  : .  • .

* ; c u r e d . s h a l l  n ot  b e  l o s t ;  . ."<
• . • ’ • ’< ; • V'- ‘ •

• 3 .  - s h a l l  h a v e  t h e  r i g h t ,  b u t - n o t  t h e  o b l i g a t i o n ,  t o
• .dVd? !. V "  . • . . . ’

: ’ . p u r c h a s e :  :

; ; ‘ ‘■yy ’ (A )  A l l  m a t e r i a l s , *  i n c l u d i n g  l a b e l s  a n d  p a c k a g i n g ,

• • ; •. •••; ■ /'•.
’ .. •/ ;J£ § |  '■ . - ; h c a r i

' licit

i n g  a n y 1 m a r k s ,  a t  t h e  c o s t  to
■ l"

L I C E N S E E  o f  s u c h  m a t e r i a l  s :„ a n ,d _

— . * ’ - . w 
*v —• •• M W  "

I. : : '• • rh- * : - *-«• * • :r- v-x;* . . . .. i y :  ■ . .. * . •> •*. • >•/• - • . . -• **• *.=• ■. .. r .... •
/< r • •_ r#; * * •.***•% •** • .* * •• *• *

--- rv^-v-;.-v - •  !- • r- ~-r^r' /; ; ‘S •• • V.

’ 'b7-. *.• «■ ' ’r-i..-•"w
l - • v- <i;* .. -v ;v f-.-'V.-.- - ,* rv • . • - iL; > V •• ' • .
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I  I( B )  A n y  o r  a l l  o f  the l i c e n s e d  p r o d u c t s  m a n u f a c t u r e d

y  •
j by  L I C E N S E E  w h i c h  a rc*  u n s o l d  a t  t h e  t i m e  of

V  ‘ ! •- >
• f  . : L 1 C E N S i l E l'S  r e c e i p t  o f  r u c l i  n o t i c e  o f  t e r i v . i n a -

. V' .. . *' t i o n ,  a t  t h e  c o s t  t o  L I C E N S E E  o f  s u c h  p r o d u c t s .

•' ■ • .
! • - W i t h i n  t h i r t y  ( 3 n) c l ays  a f t e r  t e r m i n a t i o n  o f  t h i s  a g r e e m e n t ,
«■"».* **. .•»*•*. .

- L I C E N S E E  s h a l l  p r o v i d e  w i t h  d e t a i l e d  l i s t s  a n d•*» '» •• . • _ . . • -
«• - 9

. c o s t s  of  t h e  i t e m s  s e t  f o r t h  in t h i s  s u b s e c t i o n  ( c ) ( 3 ) .

d e t e r m i n e s  to p u r c h a s e  p a r t  o r

• •

i.•.-* *;

;T- . . ■ •
>• T h e r e a f t e r ,  i f

s h a l l  a t  i t s  o w n  e x p e n s e; al l  o f  s a i d  i t e m s ,

r e m o v e  s a i d  i t e m s  f r o m  L I C E N S E E ' S  a r e n  i s c s  ( t o  w h i c h
. .v.

a c t i o n  L I C E N S E E  h e r e b y  g i v e s  i t s  c o n s e n t )  w i t h i n  t h i r t y
• v* •■ 'p •

to  s i x t y  ( 3 0  t o  6 0 )  d a y s .  P a y m e n t  s h a l l  b e  m a d e  w i t h i n
/ • •. -*:*.• V* -t * •* •* • • ••N V -i J' - 'S ' *• •

/. i. ■ '  f i f t e e n  ( ! 5 )  d a y s  a f t e r  r e m o v a l  o f  t h e  l a s t  o f  the i t e m s .

-  4 .  L I C E N S E E  s h a l l  r e m a i n  o b l i g a t e d :
• , . 1■ ■ ■ . ■ .

V  ' /.. - (A) T b  r e s p e c t  ' r i g h t s  in  g a r m e n t  c o n s t r u c t i o n

1 d e s i g n  a n d . a p n e a  r a n e e ;

• ’ %
( B )  T o  c e a s e  a l l  u s e  o f  m a r k s ,  k n o w - h o w  a n d  c o n f l c  e n t i a

d a t a  l i c e n s e d  o r  c o m m u n i c a t e d  u n d e r  t h i s  a g r e e m e n t

( C )  T o  k e e p  c o n f i d e n t i a l  a l l  i n f o r m a t i o n  a n d  d a t a , r e c e i v e

; ; f r o m  . t o  d i s c o n t i n u e  a l l  u s e  of.  r i g h t s
w • " t * ‘

g r a n t e d  h e r e u n d e r  a n d  to r e t u r n  i m m e d i a t e l y  a i l  

m a t e r i a l s  b e l o n g i n g  t o  and f u r n i s h e d  by 

p u r s u a n t  to  t h i s  a g r e e m e n t .

* " V • ‘* .i i ■
;

-« * •

•*r

• • ■ •' - •

(d)  T h e  f a i l u r e  o f
. - w  ■ -

t o  e u f t / r c e ' f i t  a n y  t i m e  a n y  o f  t n e

p r o v i s i o n s  o C t h i s  a g r e e m e n t ,  o r  a n y  r i g h t s  in r e s p e c t  t h e r e t o ,  o r  t o  e x e r

•. ■ ■ •' &.  ■ . : • ■ ■ ■ • ■ ■  - " H f. .  .* • r  _ • » ;  . • * • • . . .  .  • * *



tUe ,„V  election hetein p ro v e d . . t a «  »« « »  w»V ’«  «o o . l . l„ r «d  to be a
* #

. i . cirtMt r i c h t F  o r  e l e c t i o n s  o r  it*, a n y  w a y  t o  a f f e c t  t h e  w a i v e r  o f  s u c h  p r o v i s i o n s ,  c i r i

o f  a n y  o f  i t s  r i g h t s

r e l e c t i o n s  u n d e r  t l  c  terms o r . c o v e n a n t s  h e r e i n  s h a l l  n o t  ■■ h e r e i n  o r  a n y  o f  i t s  e l e c t i o n . .
/ .-f ...

• p r e c l u d e  o r  p r e j u d i c e

v a l i d i t y  of^this  a g r e e m e n t .  T h e  e x e r c i s e  b y

f r o m  e x e r c i s i n g  t h e  s a m e  o r  a n y  o t h e r
r • * . ** . * • . . •

rit-ht it may have under this agreement, irrespective of any previous acti

hereunder.

on

. . o r  p r o c e e d i n g  t a k e n  by

• • l  ’ #- *

* l ?. TRAKSFnRAr.IT.IT Y  QV RIGHTS ..

B  "  . (a)  ' r i g h t s  an d  o b l i g a t i o n s  u n d e r  t h i s  a g r e e m e n t  s h a l l

be f r e e l y  a s s i g n a b l e ,  and i t s  s a i d  r i g h t s  a n d  o b l i g a t i o n s  s h a l l  i n u r e  t o  t h e
i f '

• • .

b e n e f i t  o f  a n d  b e  b i n d i n g  u p o n  i t s  s u c c e s s o r s  o r  a s s i g n s .

y  . ; - ( h )  T h e  r i g h t s  g r a n t e d  L I C E N S E E  h c r e u h d e r  s h a l l  b e  e x c l u s i v e  t o  
' . ■ * • • 

i t  a n d  s h a l l  n o t ,  w ith o u t t h e  w r i t t e n  c o n s e n t  o f  , b e  t r a n s f e r r e d

o r  a s s i g n e d ,  i n c l u d i n g  by m e r g e r ,  c o n s o l i d a t i o n  o r  r e o r g a n i r a t i o n ,  t o  a n y

o t h e r  m a n u f a c t u r e r , ,  p e r s o n  o r  f ir m '.

( c )  S i n c e  t h i s  a g r e e m e n t  i s  e n t e r e d  i n t o  b y  in  r e l i a n c e

- r
w

. f
u p o n  t h e  e x p e r i e n c e  a n d  i n t e g r i t y  o f  t h e  p e r s o n s  n a v i n g  l e g a l  control  u  

L I C E N S E E  on the d a t e  of e x e c u t i o n ,  s h a l l  h a v e  t h e  r i g h t  f o r t h ­

w i t h  t o  t e r m i n a t e  t h i s  a g r e e m e n t  b y  n o t i f y i n g  L I C E N S E E  i n  w r i t i n g  t m -  t> 

. , ( 3 0 )  $ a y s  in a d v a n c e - o f  s a i d  t e r m i n a t i o n :

1. i f  t h e  t r a n s f e r  o f  any  i n t e r e s t  in L I C E N S E E  r e s u l t s  m

h - V.-h o w n e r s h i p  o f  a n y  i n t e r e s t  in  L I C E N S E E  b y  a  c o m p e t i t o r  o• .* * .; LT • ■ 4 *• .*v ?•
■' ' ' - a perso^, f irm  or.corporatiorrbif(iUf^.cd w ith  a c o m p e t e

'.'-fr - / ■  • AC->- it.'-♦ « » - « ■ ' •  . ■ •.
;• *lth«r LICENSEE or or „
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' c o n t e m p l a t e d  o r  e f f e c t e d  t r a n s f e r  of i n t e r e s t  w h i c h  i s  d e s c r i b e d  in t h i s
*.**««. . . - • I*.***' * * •.

• • . . .  * •. *

s u b p a r a g r a p h  ( r ) .  . . . .
. - ‘ • ' : ' V»

' r * .• • •

18.  . .  N O T I C E S  . •

. . A n y  n o t i c e  r e q u i r e d  to  be  s e r v e d  by  o n e  p a r t y  u p o n  the  o t h e r  s h a l l

be d e e m e d  t o  b e  s e r v e d  i f  i t  s h a l l  be  s e n t  b y  t e l e g r a m  o r  c a b l e  t o  t h e

* •

• • e s t a b l i s h e d  o f f i c e  of  t h e  o t h e r  p a r t y ,  and a n y  n o t i c e  o r  d o c u m e n t  s o  s e r v e d
• * • # . • * • . • .

• s h a l l  be d e e m e d  to b e  s e r v e d  on the day  f o l l o w i n g  t h a t  on w h i c h  the t e l e - j e a n  

o r  c a b l e  w a s  s e n t ,  p r o v i d e d  t h a t  the p a r t y  s e r v i n g  . m y  s u c h  n o t i c e  s h a l l  s e m

a c o p y  by r e g i s t e r e d ,  p r e p a i d  a i r m a i l  a s  s o o n  a s  p o s s i b l e  a f t e r  s e n d i n g  t h e
***** “ “ .

t e l e g r a m  o r  c a b l e .  . .
1 • ' *... * i

• •

19.  N O T  A N  A G E N C Y  R E L A T I O N S H I P

L I C E N S E E  s h a l l  n o t  b e  d e e m e d  t o  b e  an  a g e n t  o f  tn a n y

t r a n s a c t i o n  r e l a t i n g  to  t h i s  a g r e e m e n t  a n d  s h a l l ,  u n d e r  n o  c i r c u n . s t a n c e s ,  

p l e d g e  t h e  c r e d i t  o f  o r  i n c u r  a n y  o b l i g a t i o n s  on. i t s  b e h a l f .

2 0 .  L O C A L  L A W  C O M P L I A N C E

' / - L I C E N S E E  s h a l l  b e  r e s p o n s i b l e  f o r  c o m p l i a n c e  w i t h  the r e ^ u i  r e n

• ‘ o f  a l l  l o c a l  l a w s  o f  th e  c o u n t r y  in w h i c h  i t  o p e r a t e s ,  i n c l u d i n g  r e c o r d a t i o n
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ti\ th u  i-m m i ' Hi.it ii-\! l«»n \I law * o r  Ioiih . » r  t-WVH o r  ro  jul ii In n :

• >;• f
o f  t h e  KurnpiMM K c o i u v o i r  C o i v m .n o i  y (K K C ’ ) .  I . a l i n  A m e r i c a n  F r e e  T r a d e

. • I ’ * .
A s s o c i a t i o n  ( l . A F T A ) .  C e n t r a l  A m e r i c a n  C o m m o n  M . i r h o 1 ( C A C M )  o r  o lh c. r

• o m m o n  m a r k e t  o r  inlY: r n a t i o n a l  t r a d e  a r r a n g e m e n t s  c o n f l i  c  l w i t h  o r  r o a r  e r
• •
i l ' e g a l  a n y  o n e  o r  m o r e  o f  t h e  p r o v i s i o n s  o f  t h i s  a g r e e m e n t ,  t h e  p a r t i e s  w i l l

*-• ’ * .• " .
’’ r e n e  * o t i a t c  s u i ,!; p r o v i s i o n s  in  a n  o f ' o r l  t o  s a t i s f y  l e g a l  r e q u i r e m e n t s .  I r

the  e v e n t  t h a t  a n y  s u c h  p r o v i s i o n  s h a l l  h e  h e l d  i l l e g a l  o r  v o i d  b v  a - c o u r t  o r
* .• •

a d n . i n i s t r a f i v e  a v .e n c y  ro r  a n y  r e a l  on w h a t e v e r .  *h e  r e m a i n i n g  p r o v i s i o n s  

s h a l ‘ r o n t i n u e  in full  f o r c e  a n d  e f f e c t  T h e  p a r t i e s  w i l l  in s u c h  c a s e  a m e n d

t h i s  a g r e e m e n t  ' o  t h e  e x t e n t  a p p r o p r i a t e .  T h e  p a r l i e s  m u t u a l 1’/ w a i v e  a l l

. • * : • • • 
d a m a g e s  o r  r e s t i t u t i o n  c l a i m s  a g a i n s t  o n e  a n o t h e r ,  w i t h  t h e  e x c e p t i o n  o f

i ... . • •; • • • -
r o y a l t i e s  o w i n g  to . th a t  n-.ay a r i s e  due t o  a n y  f u t u r e  h o l d i n  » b y  ;•

. • '*• • ' ; . * - .. -• ”* * - .** * * . » 
c o u r t  o r  a d m i n i s t r a t i v e  a g e n c y  that  t h i s  • a g r e e m e n t  o r  a n y  p o r t i o n  t h e r e o f -

. •
a r c  i l l e g a l  o r  void  f o r  a n y  r e a s o n s  w h a t e v e r .  •

T

2 2 .  P R F V  A!  F I  M G _f,A N C.UA C.E A N D C O N S T R U C T I O N  O F  I . IC ENA ft

/ If this agreement is t r a n s l a t e d  f o r  a n y  p u r p o s e  i n t o  a  l a n g u a g e  
• . • •

\j
o t h e r  than  E n g l i s h ,  t h e  o r i g i n a l  E n g l i s h  v e r s i o n  s h a l l  a l w a y s  p r e v a i l  in t h e

-•
* * P  . i . * - V > -

e v e n t  o f  d i f f e f e n c e s  i n  m e a n i n g .  T h i s  a g r e e m e n t  s h a l l  b e  c o n s t r u e d  in

a c c o r d a n c e  w i t h  th e  l a w s  o f  th e  U n i t e d  S t a t e s  o f  A m e r i c a  a n d  the S t a t e  o f

"



i c:itruus,Ml this mrccn t-
IN t e s t i m o n y  v u w b o f  ino c-'us:

, 1 bv their duly ».dhorl«.t uKIrur. and their scale netted »» »t
to  be executed by  t h e i r  «u > :

• • 9 • m .

the date fî rst a b o v e  *»lven.
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T er ritnr y

:

% t f r 'S E F  h »«  ti<» exclusive r i»W  to n »k e  »** * • ”The I c r r l l o r j ^ i n  whic’i L I C E t - S E E  h s -  , . .

the l i c e n s e d  pr] products i s  a s  M \ o * s :



I-I

T c l i ' j C I - . W  :• ?"•■•« t T e r r i t o r y

(.̂ ^ g r a n t s  I . I C f ' N S E E  t h e  n o n e x c l u s i v e  r i ^ K t  to s e l l  t h e

l i c e n s e d  p r o d u c t s .  In t h e  ‘i o l l o w i n s  t e n  ; . c r . i r V e x p o r t  t e r r i t o r i e s ,  a r d  t o  

u s e  in ronV .ect i c  •• t h e r e w i t h  t h e  m e r c h a n d i s i n g  U n o w - h o w  a n d  n  a r k s  o f

U g a n d a
T a n z a n i a

I
". \ : ' r . \ ' . • *
• • •

' j ^  r - . •. • .

v - v •;
■ .v

• -* •*. •

* * • :

1 ■

I
. - (h j way. in  i t s  d i s c r e t i o n ,  b y  g i v i n g  L I C E N S E E  t h r e e

(3) m o n t h s  w r i t t e n  n o t i c e ,  w i t h d r a w  a n y  o r  a l t  s a i d  t c m | . o i a r \  cx n o .r .





Y r a d  o r  r. r r .s

w h i c h  h a v e  b e e n  r c p i s t c r c d  o r  s u b j e c
T h e  fol lower.?  a r c  n . a r k s  o f

to pendin g  a p p l i c a t i o n s  i n  the i n d i c a t e d  c o u n t r y  o r  c o u n t r i e s :

C o u n t r y

K e n y a v - t '*
' • * • ••
'• * V: < t *

T  radenuvrk

Registrat ion o .  
Application N o

.. i*
U g a n d a

i- ■v-vJ.-V ;
.* -i. '* t »

■ :• O  '- .

•I -it*'
T a n g a n y i k a

r t• ..... " -V
• • A I -,' ** ‘./ B * I. s  * *. • *“ •

•V i-‘

Z a n z i b a r



A D D E N D U M  p)

Accounting a n d  M a n u f a c t u r i n g  ! * c p o r t s _
. »  ■ ■ ■ ■ ■ —  ~ "

The f o l l c y i n g  r e p o r t s  a r c  to b e  s u b m i t t e d  by L I C E N S E E :

* ! • .  *

j\ s a l c r ,  a n a l y s i s  a n n u a l l y  of  t h e  l i c e n s e d  p r o d u c t s  b y  d o z e n s  nn l

va lue s h o w i n g  s a l e s  m a d e  in c i t i e s  a n d  by n u m b e r  o f  c u s t o m e r s  t h r o u g h -

-* • . .• .. 
out the  t e r r i t o r y .  -

2.  • • A r e c o r d  d e t a i l e d  a n n u a l l y  of  e x p e n d i t u r e s  o f  a l l  s u m s  s p e n t  in

a d v e r t i s i n g .

3.  •- I n c o m e  T a x e s .  In c o u n t r i e s  w h e r e  i n c o m e  t a x e s  a r c  a s s e s s e d  o n

r o y a l t i e s  p a i d  to  l i c e n s o r s ,  i t  s h a l l  b e  the r e s p o n s i b i l i t y  o f  L I C E N S E E  t c
• . . .  * . . .

pay s a i d  t a x e s  i n  b e h a l f  o f  .  L I C E N S E E  s h a l l  b e  p e r m i t t e d  t o
. . •• * - - . V 1 ' T  : V " «  /  ■ - * ■

d e d u ct  p a y m e n t s  o f  s u c h  i n c o m e  t a x e s  t r o m  r o y a l t y  r e m i t t a n c e s .  L I C E N S ^ r .

s h a l l  a l s o  b e  r e q u i r e d  t o  p r o v i d e  to• • _  . .  .  -  . . . . .
- ' -y. »•- ... • •

.of i n c o m e  t a x e s . ' ‘ . -

a n  o f f i c i a l  r e c e i p t  f o r  p a y r r . c n

...
:• .. .’ •* • * - - 

V . . I ‘ I •. . • - •. » . . *: • •J* •> *• •

• ••• *. .  *: *?•

? *

• •
r, •

r
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v  • ■; r ' - r
F o r  purpose**  o f  r o y a l t y  r a t e  o c t c r n . i a . i t i  ju ,  u n d e r w e a r  q u o t a  in  d o z e n s  in

/ '• * ■•■ -**
4 0 , 0 0 0  a n n u a l l y .  t

Quota i s  c a l c u l a t e d  i n  t e r m s  o f  t h e  t e r r i t o r y  o n l y  and t h e r e f o r e  o n l y  s h i p ­

m e n t s  to  that  t e r r i t o r y  a r e  to  b e  u s e d  w h e n  u s e e r t a i n i . i g  t h e  a c c o m p l i s h m e n t

o f  q u o t a  f o r  p u r p o s e s  o f  d e l c r i ;  t h e  r o y a l t y  r a t e .  Q u o t a  i s  s u b j e c t  to

.  .  " •
annual  r e v i s i o n  b y  b a s e d  on c h a n g e s  i n  p o p u l a t i o n  a n d  e c o n o m i c

• • * . * / 
c o n d i t i o n s .  ' ■ •. • ;  ;

V..-* *
-■ - R o y a l t y  R a t e  I .< t e r m i n a t i o n  T a b i c

• \  — M e n ' s  U n d e r w e a r  ’ L o y s *  U n o e r w e a r
R o y a l l y  R a t e  R o y a l t y  R a t e

AccoiV.~;»l\ ~ h .n e . i t_______  S- o f  nc l l in ^ ;  p r i c e  o f  se .l l i  i ; p r i c e
C l a s s  A 2 U J ; '  >mu * .v e r
C l a s s  r  9 0 ' ,  t o  t o t 1?.

C l a s s  C 737a OCT-
C l a s s  L  b O ' / r  t o  7 5 T
C l a s s  E  l e s s  t h a n  5J7«

i i*. . 
-*t.. *

; 3
3 -  i / Z  
4 •
4 -  1 / 2  

. 5

1

2
2 - 1/2
3
3 - 1 / 2

All  p r o d u c t s  o t h e r  t h a n  u n d e r w e a r ,  2 7  o f  s e l l i n g  p r i c e .

M i n i m u m  a n n u a l  r o y a l t y  s h a l l  b e  no l e s s  t h a n  U S  3 5 ,  0 0 0 .  Q u a r t e r l y  

m i n i m u m  r o y a l t y  p a y m e n t s  s h a l l  be  U S  $ 1 ,  2 5 9 ,



ADDZXDt:*.: (F)

.••• *.• A d v e r t i s i n g
• / ----------  '

During e a c h  tea. l e n d a r  y e a r  f o l l o w i n g  t h e  o p e r a t i v e  d a t e  o f  t h i s  a g r e e m e n t

and b e g in n i n g  w i t h - t h e  s h i p i .  e n t  o f  p r o d u c t s  a u t h o r i s e d  h e r e i n ,  L I C E N S E E  
* . * .

shall  a d v e r t i s e  s a i d  p r o d u c t s  in t h e  p r e s c r i b e d  m a n n e r  a n d  t h e  m i n i m u m

c o s ts  ot‘ such a d v e r t i s i n g  s h a l l  b e ,  f o r  the f i r s t  y e a r ,  $ 7 ,  0 0 0 .  0 0 __________

(U .S .  d o l l a r s  o r  e q u i v a l e n t  in l o c a l  c u r r e n c y ) .  F o r  th e  s e c o n d  a n d  a l l  

s ub sequ ent  y e a r s  o f  the l i f e  o f  t h i s  a g r e e m e n t ,  t h e  G r e a t e r  o f  t w o  suri.r.  o f

money,  n a m e l y ,  $  5 ,  0 0 0 .  0 0 __________(U  S .  d o l l a r s )  o r  t h r e e  p e r c e n t  ( l e.'o)

of the lo tah o f  the  n e t  i n v o i c e  p r i c e  o f  a l l  p r o d u c t s  s o l d  by  L I C E N S E E  

during the p r e c e d i n g  y e a r .  S u c h  e x p e n d i t u r e  s h a l l  h e  r e g a r d e d  b y  L I C E N ­

S E E  a s  p a r t  o f ' n o r m a l  c o s t  o f  d o i n g  b u s i n e s s  a n d  i t  i s  not  d e d u c t i b l e  f r o m
*• •. * . _ * ’ • *- f , •

ar.y m o n e y  o w in g  t o  .

"Adve r t i s im ?V  a s  u s e d  in c o n f u t i n g  t h e  s u m s  t o  b e  i n c l u d e d  a s  a d v e r t i s i n g ,

i
for p u r p o s e s  of  e s t a b l i s h i n g  t h e  r e q u i r e d  t h r e e  p e r c e n t  (3%> e x p e n d i t u r e  p e r  

yea r  to t h i s  a g r e e m e n t ,  s h a l l  i n c l u d e  o n ly  t h e  n e t  c o s t  o f  a r t v o r h ,  p l a t e s ,  

printing,  p u b l i s h i n g ,  p r o f e s s i o n a l  f e e s  in  c o n n e c t i o n  t h e r e w i t h ,  b o o k l e t s ,
• . i ’ • _ , w

Fo s t c r s ,  w i n d o w  a n d  s t o r e  c a r d s ,  t r a d e m a r k  f i g u r e s ,  t h e a t e r  a d v e r t i s i n g ,

the c o s t  o f  r a d i o  a n d  

space .  •

t e l e v i s i o n  p r o g r a m s ,

• v :J  ■ i
. .Nr •*' --

a n d  n e w s p a p e r  a n d  m a g a z i n e



MANAGEMENT 8FRVICE3 AGREEMENT 

AGREEMENT by and between .................................
a corporation organized and existing under the laws of the State

.......................  United States of America (hereinafter

called ............. a n d ........................ a company

organized and existing under the laws of the Republic of Kenya 

(hereinafter refeered to as ........................

V T T N E ? S I T H

WFFHFAP, ............ is a subsidiary o f ...............

(hereinafter called .............. which, having available to



MANAGEMENT SFRVICE8 AGREEMENT

AGREEMENT by and between ..........................................................

a corporation organized and ex isting  under the laws o f the State

.......................................  United States o f America (hereinafter

c a lle d ......................  a n d .........................................  a company

organized and existing under the laws o f the Republic o f  Kenya 

(hereinafter referred to as ...........................................

W I T N E S S E T H

WHEREAS, ....................  is  a subsidiary o l ..........................

(hereinafter ca lled  ........................  which, having ava ilab le  to

It the experience and personnel o f .......................................  and

its subsidiaries, is  able to  provide management services and 

other services to  companies a f f i l ia t e d  with .................................

WHEREAS, ..........................  has executed a Joint Venture

Agreement under which ..............................  acquiree 49% o f  the

le e re d  share cap ita l o f ..................................................

WHEREAS, ..............................  and .......................... therefore

desire that commencing with .............................. acquisition of

*ueb shares, .......................................  b enefit from ........................

experience in business and finan cia l management;

WHEREAS......................................SasirM  to access to

such business and financial nanacement and *r.ar>.rting techniques 

and to obtain these services through some o f such ......................



employees who will be selected and assigned b y .... .............

to serve as resident managers to reside in the Republic of Kenya 

during the period of this Agreement to provide such services and

assistance on behalf of ................  on a continuing basis,

in addition to the technical assistance to be provided under a

separate Technical Assistance Agreement between .................

and ................................

WHFFJAS, ..................  is filling to provide such access

and to select and assign soet of such .............. employees
to ........................  to serve as resident managers upon

the t«rrcs and conditions bercfinfter sot forth:

SOW, TiL£R£?OKE, the parties hereto agree » s  follows:

1. The following terms shall have the definitions

specified:
(a) The term "Management Service" shall mean 

information concerning business and financial

management related to ..............................

operations.
(b) The term "Hesident Manager" shall mean an

employee of ........ . who renders

Management Service while assigned by ..............

to ................. as a director, officer or

manager, for an indefinite period on the basis

of establishing residence in the iiepubiic of Kenya.

(c) The terra "Month" shall mean a calendar month.

(d) The term "Payment Year" shall mean a yearly 
period from April 1 of one year through March 31



of the following year, except thet the Initial 
"Payment Year” shall mean the period from the 
date of this Arrcenent through March 31, 1976.

(e) The term "Yearly ReImburwoment" shall mean the
payment which ...........  snail make to ......
for Management Service rendered by ............
through such Resideat Managers during a given 
Payment Year.

(f) The term "Special Consultant" shall mean an
employe of ..........  or someone whose services
are arranged and provided by ............ who
renders liana*:emeut Service while assigned to
..................... for a specific limited
poriod and for a specific assignment.

2. The Management Services to be rendered by ........
under this Agreement shall be rendered without any 
ehnrge to other than the reimbursement of any
expenses actually incurred by .............  in

providing such services.
3................. shall make the services of six of its

employes available t o .............. to serve as
Resident Managers as soon as practicable after the
execution of this Agreement............... shall
utilize these Resident Managers in positions as 
follows:

(a) Managing Director
(b) Treasurer/Finance Director



( c )  Factory Manager

(d ) Sales Manager

(e )  Supply Manager

( f )  Service and Parts Manager

At the request o f  ........................ *nd alth the

concurrence of ............. . • the* services o i up to an

additional eleven employes of ........... shall be

made available to  .......................... to serve as

Resident Managers in such capacities and perferr eucb 

functions as are mutually agreable.

The Yearly Reimbursement to to  paid to .................by
..............................  fo r the Manasezreal ?orvice rendered

by ...................... .. hereunder, for each Payment Year,

sha ll be the estimated expenses established as 

provided in subparagraph 4 ( b ) .  Any expenses incurred

by .......................... or by tho Resident Haaagers, In

connection with tho furnishing o f Management Service 

hereunder, sha ll be covered by the aforesaid yearly 

Reixtburoerient, except as provided in Paragraph 7 

herein. Tuck expenses shall induce, without lim itation ,

any Kenyan taxes payable by ....................  in connection

with the furnishing of iluoageuifcnt Services hereunder.

(o )  Yefore one month a i U r  tue date o f th is Agreement, 

and befors April 1 of each succeeding /ear, ............

shall present to ............ a written sugary

of ............... estimated expenses for providing

the services of the Resident Managers during the 

coming Payment Year. Such estimate shall take



Into account the payments agreed to be made

b y ............. pursuant to subparagraph 4(c).

Such estimated expenses shall Include the 

following:

(1) Total compensation of the Resident Managers, 

including base salaries and all provision 

for bonus or other compensation, retirement 

and insurance or other fringe benefits, all

of the preceding as determined by ............

in accordance with its then current criteria 

for such personnel performing in positions 

and functions of comparable extent and 

responsibility.

(2) Additional expenses and allowances for the 

Resident Managers and their immediate families, 

where and to the extent applicable, for Using 

in a country away from their home country, 

such as children's schools, housing to 

maintain reasonably expected standards and 

settling expenses to permit stays in hotels

or other temporary quarters for reasonable 

periods of time prior to establishment of 

local residence on a more permanent basis, 

tax protection, membership and dues in 

business oriented organisations as deemed

essential by ............. transportation of

the Resident Managers and their immediate 

families together with their household goods



to the Republic of Kenya to establish their 

residence locally, for hone leaves back to 

their home area as well as for children of 

Resident Managers attending schools or 

universities away from the Republic of Kenya 

to visit their families In the Republic of 
Kenya, on a periodic basis as determined by

................  and for business trips by

Reildent Managers back t o ........  New York

head office in the United States of America,

or other ...................  for the purposes

of reporting or consultation with respect to

developments at ...........................

(b) Refore April 1 of each year ..............

shall present to ............... a written

statement prepared by ............ Independent

public accountants certifying the total actual 

expenses incurred by ............ in rendering

Management Service through Resident Managers to

.................  during the preceding calendar

year.
If the total of such actual expenses is less

than the total expenses Invoiced to .........

during such calendar year, the difference 

shall be subtracted from the estimated 

expenses for the Payment Year beginning on the 

April 1 following the close of that calendar



year in determining the Yearly Reimbursement for 

that Payment Year. Similarly, if the actual 

expenses for the calendar year exceed the total

expenses invoiced to .......... during such

calendar year, the difference shall be added to the 

estimated expenses in determining the Yearly 

Reimbursement.

(c) With the written consent of .................. may

provide at ..............  own expense any or any

part of the categories of expense listed in 

subparagraphs 4(a)(1) or 4(a)(2). Any such written

consent may be altered or terminated by ..........

at any time.

(d) Fach Yearly Reimbursement as established in 

accordance with this Paragraph - shall be payable 

in equal monthly Instalments in U.R. dollars and/or 

Kenyan shillings as provided in Paragrapb 5 herein.

.............. shall render invoices to ........... for

the expenses provided for In Paragraph 4 herein. Such 

Invoices shall be rendered by the 10th day of each Month

with respect to the preceding Month and ...........shall

make payment in O.S. dollars to .............within

15 days after the presentation of such invoices.

Alternatively, ...........may invoice part of the
expenses in U.8. dollars and part in Kenyan shillings

and in such case ............shall make payment

accordingly.



6 and .............  shall review from time

to time the number and effectiveness of Resident Managers

and their functions i n ............................. shall

have the right to substitute and reassign Resident 

Managers after consultation with ........ ..............

7. Prom time to time .............may find it desirable

to request, in addition to the Management Service 

furnished by the Resident Managers, additional services

of a specific nature................ will review such

request with .................  and will endeavor to

arrange for such additional services to be made available

t o .................  through .............. by means

of Special Consultants upon such terms and conditions 

as are mutually agreeable. The rendition of such 

services, and the reimbursement of expenses therefor, 

shall be subject to any necessary prior approvals of the 

Government of the Republic of Kenya.

8 ................shall at its own expense obtain or assist

in obtaining whenever requested by ............ all

visas or authorizations required by the laws or 

regulations of the Government of the Republic of Kenya 

to permit the Resident Managers and Special Consultants 

to enter or work in the Republic of Kenya for the purposes 

set forth herein.

9  ................... shall take the necessary actions,

including appropriate resolutions at meetings of its 

shareholders or Board of Directoss, to ensure obtaining



all requisite approvals of the relevant agencies or 

Ministries of the Government of the Republic of Eenya

to enable . to remit abroad t o ...........all

payments required hereunder.

10..................... ..........  and .............  and any of

the subsidiaries of ...............  shall have the free

and irrevocable right to use, disclose and practice 

without restriction any and all inventions, ideas and 

improvements made by the Resident Managers and Special 

Consultants during the terms of their assignment to 

.......... which relate to the Management Service.

11. The Resident Managers and Special Consultants during

the terms of their assignments to ........... shall not

serve as the agent or legal representative of and shall 

not have any express or implied right or authority to 

assume or to create any obligation or responsibility 

on behalf of or in the name of or to bind, .............

or any other .............. subsidiary in any manner.

12. No guarantee or warranty of any nature is extended 

by ................. with respect to the Management

Service to be furnished to ............... by the

Resident Managers and Special Consultants.............

shall not be responsible or liable t o .............or

anyone else for direct or consequential damages arising 

out of or alleged to result from the furnishing of such

Management Service; and ............. shall hold

............... harmless from and against all claims and

liaUllties of any kind whatsoever arising out of or 

alleged to result from the furnishing of such



Management Service

13. Any notices or other written coevnuni cat ions given in 

connection with this Agreement shall be written in the 

English language and shall be transmitted by personal 

dellveryf prepaid first class registered airmail or

prepaid cable. Communications to ............ shall be

addressed or delivered to the Office of the President,

New York , U.S.A. Communications t o .... .........

shall be addressed or delivered to the Office of the

Managing Director, ..................................... .

Republic of Kenya.

14. Neither party shall be responsible in any way to the

other party for failure to perform any of its obligations 

under this Agreement when such failure is due to any 

strike, lockout, war, riot, Internal disturbance, 

natural calamity, disruption of communications, law, 

regulation, Judgement or other governmental action, or 

any other cause beyond the control of the party falling 

to perform. •' - - - *

1& This Agreement contains the entire understanding

between the parties in respect to the matters covered 

herein and shall supersede any prior agreements or 

understandings between the parties.

No modification, amendment or waiver or any of the 

providbns of this Agreement shall be effective unless 

made in writing specifically referring to this Agreement



and duly signed by the parties hereto.

16. The provisions of this Agreement shall be construed 

In accordance with, and under the lavs of, the 8tate 

of New York, United States of America.

17. This Agreement shall continue in effect for so long as

............ remains A shareholder in .....  .........

provided, however, that ..............  at its option,

may terminate this Agreement if ............ holds

less than 49% of the issued share capital of ...........

at any time.

IN VITNE8S WHEREOF, the parties have executed this Agreement 

in two counterparts by their duly authorized representatives

this .............day of ........................ 1975.

By .. 

Title

By

Title



(ii) metal caps, metal lids a n d  metal covers 
for receptacles made of any material used 
for packaging including beverage caps of 
the .‘.kind known as crown caps (whether cork 
or compound lined) and vacuum caps of the 
kind commonly know;, as Whitecaps used for 
sealing glass and other receptacles with a 
rigid mouth defining rim.

(iii) composite cans, used for packaging, the 
body whereof is constructed of either 
paper or paper plastic or paper and 
paper foil and with plastic paper or metal 
ends having a capacity not exceeding one 
imperial gallon.



THIS AGREEMENT made the 2 U h  day of July One 
Thousand nine hundred and sixty seven BETWEEN THE

a company incorporated in
and according to the laws cf England (hereinafter colled 
"the Consultant") of the one part and J

a company incorporated in and
according to the laws of the Republic of Kenya (hereinafter 
called "the Manufacturer") of the other part.

! J_

WHEREBY IT IS A GREED as follows:
Definition 1. IN this Agreement the following terms 
shall unless the context otherwise requires have the 
following meanings:

Ca) "Container" or"Containers" means (except
in clause 1 9) all or any of the following:
(i) receptacles used for packaging and 

manufactured wholly or substantially 
of metal and the parts thereof

(ii) metal caps, metal lids and metal covers 
for receptacles made of any material used 
for packaging including beverage caps of 
the -.kind known as crown caps (whether cork 
or compound lined) and vacuum caps of the 
kind commonly known as Whitecaps used for 
sealing glass and other receptacles with a 
rigid mouth defining rim.

(iii) corposite cans, used for packaging, the 
body whereof is constructed of either 
paper or paper plastic or paper and 
paper foil and with plastic paper or metal 
ends having a capacity not exceeding one 
imperial gallon.

T



(iv) extruded metal tubes

(v) metal advertising articles

(vi) receptacles used for packaging made 
whollly of paper and/or board

Cvii) any article made either wholly or
substantially from plastics by injecting 
moulding methods by extrusion of 
polythene film by extrusion coating of 
polythene to other materials or by 
adhesive lamination of two or more 
plastic materials

PROVIDED THAT the terms "Containers" or"Container making" 
shall not include any article or the use of any process as 
to which the right to manufacture or use or the technique 
of manufacture or use. is purchased or acquired by either 
party during the term of this Agreement for a consideation 
Sonsiting wholly or partly cf a lump sum whether in the 
form of cash or shares or in consideration of periodical 
payments other than royalties payable,on a patented 
article or process In clause 19 the term "Containers" shall 
mean any type of. receptacle made of any material

(b) "Machinery" means and includes Manufacturing
. Machinery Sealing Machinery and Allied Equipment 

as hereinafter defined

(c) "Manufacturing Machinery" means machinery for 
the preparation of materials intended to ue 
used in the manufacture of Containers for 
carrying out such manufacture and for printing 
or coating Containers but does not include any 
machinery device or process for the making of 
articles not covered by this Agreement



"Sealing
designed

Machinery" means machinery specially 
for ar.y of the following purposes:

(i) reforming handling and assembling Containers

(ii) applying covers lids ends and caps to 
bottles jars cans and other receptacles 
or closing and scaling the same It 
includes equipment for applying and 
seaming ends to open top cans and for 
applying caps such as crown caps and
vacuum caps to ]bottles jars and similar recep- 

receptacles used for packaging

"Allied Equipment" means certain specialised machi­
nery which is adapted to the packaging of food 
products in glass and other receptacles other 
than Sealing Machinery

"the Territory" means the Republic of Kenya The 
United Republic of Tanzania and Uganda

"sterling" means such form of United Kingdom
currency as shall be appropriate to the/
transaction to comply wi th the provisions of 
the Exchange Control Act 19JI7 of any other 
English Act or Regulation controlling exchange 
for the time being in force

"Trade Secrets" of the Consultant means the 
secret and confidential research and development 
projects manufacturing processes technical designs 
technical data formulae and knowledge formulated 
developed and acquired by the Consultant or of 
which the Consultant is entitled to make use 
in the Territory regarding the utilisation or 
application of industrial techniques which relate t



(i) Manufactureng Machinery Sealing 
Machinery Allied Fquipmcnt and other 
technological achievements used in the 
manufacture of Containers and

(ii) Containers and their design manufacture 
handling packing and usage

(i) "net sales price" means the invoice price after 
deducting transport charges sales discounts and 
allowances and the amount of any sales tax 
purchase tax or other similar tax PROVIDED THAT 
v/here the price charged is greater or less than 
the price which would he charged in an a r m ’s 
length transaction "net sales price" means the 
price appropriate to an arm’s length transaction

(j) "Manufacturer" shall include
the majority of whose voting share, capital is 
oWne^ or controlled by either of the parties 
hereto or by a company which in accordance 
with the foregoing definition is itself a 
subsidiary of either of the parties hereto

DURATION (2) THE Consultant as the same is now or
may hereafter be consituted shall be the Consultant 

. and Technical Adviser of the Manufacturer on the 
manufacture of Containers and the. use of 
Machinery and the Consultant and its successors 
in business whether under the same nr any other 
style or name shall (subject to Olauses 21 22
and 2?) continue and be such Consultant and 
Technical Adviser of tne Manufacturer from the 
First day of April Or.e thousand nin^ hundred and 
s i x t y  sever, until the Thirty first day of March 
One thousand anine hundred and eighty six

i
i



3. (1) THE Consultant will during the 
continuance of this Agreement whenever* 
requested by the Manufacturer and insofar 
as in the opinion of the Consultant it is 

reasonably possible and necessary so to do send 
to the Territory its representatives technical 
or otherwise whose services and advice Vay be 
required by the Manufacturer at such times and 
for such periods as may be conveniently arranged 
The manufacturer will:

(a) provide adequate and safe facilities in and 
equipment and tools with which Consultant's 
representatives are to furnish the 

aforementioned services;

Services of 
Consultant's 
Employees 
Available to 
Manufacturer

lIi
i

ii

(b)

(c)

Agreement the Manufacturer will continuously, 
r^fer to the Consultant as its consultant and 
for advice upon technical problems The 
Consultant shall be entitled to call upon ;the 
Manufacturer at any time for assistance (including 
the use of the Manufacturer's executive 
directors and staff upon payment of their 
salaries and exposes) in relation to any

be responsible tc such representatives and 
to the Consultant fer any personal •’n.iuries

V  .
which such representatives ^ay sustain whilst 
within the Territory for the purpose of or 
in rendering tneir services; and

pay or reimburse to the Consultant the 
travelling hotel and incidental expenses of 
such representol:5ves together with their 
cost of employment for the full period of 
their visit
(2) Throughout the period of this

t .

H.



activities or projects in which it or any 
of its subsidiary companies have any direct- 
or indirect interest or concern

Trade **. * (1) THE Consultant will communicate to the
Secrets ** ~----
and other Manufacturer all technical information and
Information data and Trade Secrets which the C o n s u l t a n t

is entitled to disclose arid can lawfully exploit
in the Territory

(2) The Consultant hereby grants to the 
Manufacturer the exclusive r i ^ t  to ,use in the 
Territory all' such Trade Secrets (subject 
always to the restrictions contained in this 
Agreement) during the continuance of this 
Agreement in the operation of Machinery and 
the manufacture and use of Containers

(3) The Consultant will further give to the
Manufacturer ful] information advice and

- assistance in all matters within the
competence of the Consultant '■’elating to the
operation of Machinory purchased from or through
the Consultant and the container making • — ^
industry in general and the Manufacturer will 
in like manner keep the Consultant informed of 
any developments or improvements made or owned 
by the Manufacturer and relating to Containers 
and to Machinery.

(*0 The Consultant will allow access by 
such properly accredited representatives of the 
Manufacture r _ as the Consultant shall approve to
its Machine__ shops laboratories and container
making plants in the Hnitcd Kingdom and permit



and assist such representatives to- study the 
work of and methods employed in the Consultant's 
factories and so far as the same reasonably 
can be arranged to work therein

(5) The Consultant will use its best endeavours 
to procure that the benefits of any existing or 
future agreements whereby it is or becomes 
entitled to receive technical information and 
data from Container rakers in the United States 
of America shall insofar as such agreements 
relate to matters covered by this Agreement 
be extended to the Manufacturer

Engagement „
of staff I!E Consultant will on behalf and in the

name of the Manufacturer from time to time engage 
on term:; to be approved ?r: writing.by the 
Manufacturer for service in the factories of the 
Manufacturer managers and other technical and 
sales staff and foremen as the Consultant in its 
discretion nay consider suitable and necessary 
The Consultant will so far as may be reasonably 
possible afford training facilities at its factor^ 
on behalf cf the "'anufacturer to men judged 
suitable by the Consultant to fill ary of the 

. aforesaid posts Any man afforded such training 
facilities shall while under training at the 
works of the Consultant he deemed to be the 
servan*- of the Manufacturer by whom his salary or 
wages and his travelling hotel and all ocher 
expenses shall be paid and the Manufacturer hcret 
agrees to indemnify the Consultant against all



claims v.'hatsoever for compensation or damages 
by reason of accidents injury or otherwise which 
may be made:

(a) by or in respect of any such person under 
such training; or

(b) by anyone else in consequence of anything done 
or omitted to be done by such person

Machinery C. (1) THE Consultant will sell. to the ^
Sai^s * ~— • ~Manufacturer upon the terms hereinafter

mentioned as ordered by the 'Manufacturer
Machinery of its own manufacture free on truck at
the Consultant's factories properly packed for expcr
at prices in sterling not greater than the
Consultant's regular sales prices thereof or in
the case of Machinery usually manufactured by the
Consultant for its ov.n.use or for the use of its
subsidiaries and for which there is no such regular
sales price at the total cost thereof to the
Consultant plus ten per cent. (102) The
certificate of the Auditors of the Consultant shall
be so provided if required • by the Manufacturer
PROVIDED THAT the Consultant shall not be obliged
to commence or make any preparation for the
•manufacture of any such Machinery until it is
satisfied that the Manufacturer has obtained valid
licences and completed all other formalities to
ensure the import thereof into the Territory

(2) Except so far as the same shall be 
covered by the said regular sales prices the 
Manufacturer will pay the cost of export packing 
insurance aru freight from the Consultant's



factories to the point of export and the 
Consultant shall if so requested by the 
Manufacturer arrange for account of the 
Manufacturer for shipment and insurance 
therefrom Unless otherwise agreed by the 
Consultant payment in full shall be made in 
sterling by the Manufacturer against delivery 
of shipping documents in London or if 
shipping instructions are not.given by the 
Manufacturer within thirty days after the date 
of despatch by the Consultant of cabled 
advice that such Machinery is ready for 
delivery then forthv.'ith on the expiration of 
such thirty days

(3) The Consultant nay at its sole 
discretion require the Manufacturer as a condition 
of the acceptance of an order hereunder or of the 
manufacture or delivery of any Machinery to open 
and maintain as required by the Consultant an 
irrevocable sterling letter of cbedit with a 
bank in London on terms which shall to the 
satisfaction of the Consultant ensure payment as 
aforesaid

(*0 All Machinery purchased hereunder shall 
be delivered within a reasonable time from order 
or such other time as shall be agreed in writing 
PROVIDED ALWAYS that the Consultant shall not be 
liable for any loss or damage caused by delay 
or failure to deliver due to special priority 
b?ing given by the Consultant to British 
Government orders or to fire strikes accidents 
to plant war-time conditions or other causes

r
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beyond the control o f the Consultant but in 
cas° such delay shall or shall he likely to 
continue for an unreasonable tine the order 
affected thereby may be cancelled by either party 
hereto .unless it shall bo an order for special 
Machinery the construction of which has already 
begun for the account of the Manufacturer

Consultant 7. THE Consultant will not knowingly during 
not to sell ,. . .
Machinery con^2nuance this Agreement without
to others • written consent of the Manufacturer cell 

.Machinery manufactured by it whether or not 
patented to any person firm or corporation 
(other- than' the Manufacturer) for use in the 
territory

Consultant 8 . THE Consultant will not knowingly cuot«
not to sell . . . “ :----- 5---— --- -
Containers. ?n any enquiries received from any source for
to others or supply wholly or partly manufactured

Containers for shipment empty to the Territory
during the continuance of this Agreement but will
refer_all such enquiries to the Manufacturer
PROVIDED ALWAYS that should the Manufacturer not
accept any order or part of an order for the
reason that it relates to a type or types of
Container which are not then currently being
manufactured by the Manufacturer or because of
lack of manufacturing capacity the Consultant shall
be at liberty to accept; such order or part
for its own account

Patent 9 . (l) THE Consultant hereby grants to the
Licences _ „ . "Manufacturer so-e ana exclusive licence for the

’ Territory under all patents registered designs 
or other similar rights of the Territory owned or 
(so far as in its power to do so) controlled by 
the Consultant at the present time or at any time



during the continuance of this Agreement 
The Consultant shall at all tines keep the 
Manufacturer fully informed of any inventions 
relating to Containers for which letters 
patent have been or shall be obtained and of 
designs registered in the United Kingdom by 
the Consultant and shall if so requested by 
the Manufacturer and at the cost of the 
Manufacturer apply for and use its best endeavour 
to obtain the grant of corresponding patent or 
registration of such designs (as the case r.ay be) 
in such part or parts of the Territory as the 
Manufacturer shall stipulate

(2) The Manufacturer hereby grants to the 
Consultant sole and exclusive licence for the 
United Kingdom under all patents registered 
designs or other similar rights relating to 
Containers and Machinery owned or (so far as in 
its power to .do so) controlled by the Manufacturer 
at the present time or at any time during the 
continuance of this Agree rent The Manufacturer 
shall at all times keep the Consultant fully 
informed of any invention relating to Machinery 
and Containers for which leCtes patent have been 
or shall be obtained and of designs registered 
in the Territory by the 'Manufacturer and shall 
if so requested by the Consultant and at the cost 
of the Consultant apply for and use its best 
endeavours to obtain the gra^t of corresponding 
patents or registration of such designs (as the 
case may be) in the United Kingdom.



( 3 )  T h e  p a r t i e s  r e s p e c t i v e l y  o f f e r i n g  a n d  

a c c e p t i n g  a  l i c e n c e  i n  a c c o r d a n c e  v / i t h  e i t h e r  o f  

t h e  t w o  p r e c e d i n g  s u b - c l a u s e s  a r e  h e r e i n a f t e r  

r e f e r r e d  t c  a s  " t h e  L i c e n s o r "  a n d  " t h e  L i c e n s e e "

A l l  p a t e n t  a p p l i c a t i o n s  a n d  r e s u l t i n g  p a t e n t s  

a n d  a l l  d e s i g n  r e g i s t r a t i o n s  s h a l l  b e  i n  t h e  

n a m e  o f  t h e  L i c e n s o r  o r  i t s  n o m i n e e s  a n d  t h e  

L i c e n s e e  s h a l l  r e i m b u r s e  ‘ ‘• b e  L i c e n s o r  o n  

d e m a n d  f o r :

( a )  a l l  a m o u n t s  i n c l u d i n g  r o y a l t i e s  w h i c h  t h e  

L i c e n s o r  m u s t  p a y  t o  o t h e r s  f o r  u s e  b y  t h e

.  L i c e n s e e  o f  i n v e n t i o n s  c o v e r e d  b y  s u c h  

a p p l i c a t i o n s  o r  p a t e n t s  o r  f o r  t h e  u s e  

o f  s u c h  d e s i g n s ;

( b )  a l l  e x p e n s e s  i n c u r r e d  b y  t h e  L i c e n s o r  i n  

f i l i n g  p a t e n t - a n d  d e s i g n  a p p l i c a t i o n s  i n  

t h e  T e r r i t o r y  o r  t h e  U n i t e d  K i n g d o m ( a o  t h e  

c a s e  m a y  b e ) ;  a n d

( c )  a l l  a n n u a l  r e n e w a l  o r  o t h e r  f e e s  w h i c h  t h e  

L i c e n s o r  m u s t  p a y  i n  c o n n e c t i o n  w i t h

l e t t  t s  p a t e n t  o r  r e g i s t e r e d  d e s i g n s  o r  

a p p l i c a t i o n s  f o r  e i t h e r  i n  r e s p e c t  o f  w h i c h  

L i c e n s e e  b e c o m e s  l i c e n s e d  h e r e u n d e r  

P R O V I D E D  A L W A Y S  t h a t  t h e  L i c e n s o r  s h a l l  w h e n e v e r  i t  i s  

p r a c t i c a b l e  s o  t o  d o  b e f o r e  p a y i n g  a n y  a n n u a l  o r  

r e n e w a l  f e e  e n q u i r e  w h e t h e r  i n  t h e  o p i n i o n  o f  t h e  

L i c e n s e e  i t  i s  w o r t h w h i l e  c o n t i n u i n g  s u c h  p a t e n t  

o r  r e g i s t e r e d  d e s i g n  i n  f o r c e  a n d  w h e n e v e r  p o s s i b l e  

( a n d  s u b j e c t  a l w a y s  t o  a n y  p r i o r  c o m m i t m e n t  

w h i c h  t h e  L i c e n s o r  s h a l l  i n  i t s  a b s o l u t e  d i s c r e t i o n  

c o n s i d e r  i t  h a s  t c  m a i n t a i n  s u c h  p a t e n t  o r  

r e g i s t e r e d  d e s i g n  i n  f o r c e )  t h e  L i c e n s o r  s h a l l  

e n d e a v o u r  t o  c o m p l y  w i t h  a n y  r e q u e s t  o f  t h e  

L i c e n s e e ,  t o  a l l o w  a  p a t e n t  o r  r e g i s t e r e d  

d e s i g n  t o  l a p s e

\*



Trade
Marks

( 4 )  T h e  L i c e n s o r  m a k e s  n o  w a r r a n t i e s  o r  

r e p r e s e n t a t i o n s  r e g a r d i n g  t h e  p r i o r i t y  o r  

v a l i d i t y  o f  a n y  p r e s e n t  o r  f u t u r e  p a t e n t  o r  

r e g i s t e r e d  d e s i g n  t o  w h i c h  t h i s  A g r e e m e n t  

r e l a t e s  b u t  w i l l  a t  t h e  w r i t t e n  r e q u e s t  a n d  

e x p e n s e  o f  t h e  L i c e n s e e  r e a s o n a b l y  c o - o p e r a t e  

i n  p r o s e c u t i n g  a l l  i n f r i n g e m e n t s  a n d  i n  

d e f e n d i n g  a l l  p a t e n t s  a n d  d e s i g n  r e g i s t r a t i o n s  

a n d  a p p l i c a t i o n s  f o r  p a t e n t s  a n d  d e s i g n  

r e g i s t r a t i o n s  u n d e r  w h i c h  t h e  L i c e n s e e  s h a l l  

b y  v i r t u e  o f  t h i s  A g r e e m e n t  b e  o r  b e c o m e  

l i c e n s e d  P R O V I D E D  A L W A Y S  t h a t  i t  i s  u n d e r s t o o d  

a n d  a g r e e d  b e t w e e n  t h e  p a r t i e s  h e r e t o  t h a t  

n o  a c t i o n  f o r  i n f r i n g e m e n t  s h a l l  b e  t a k e n  i n  

r e s p e c t  o f  t h e  i m p o r t a t i o n  i n t o  a n y  c o u n t r y  o f  

C o n t a i n e r s  w h i c h  a t  t h e  t i n e  o f  i m p o r t a t i o n  

f o r m e d  p a r t  o f  a  f i l l e d  p a c k a g i n g  a s s e m b l y  o r  

a r e  c o m b i n e d  o r  a s s e m b l e d  w i t h  o t h e r  a r t i c l e s  a n d  

w h i c h  w e r e  m a n u f a c t u r e d  b y  e i t h e r  o f  t h e  p a r t i e s  

h e r e t o  o r  b y  a  L i c e n s e e  o f  o n e  p f  t h e  p a r t i e s  

h e r e t o

( 5 )  E v e r y  l i c e n c e  s h a l l  i n c l u d e  p o w e r  t o .  

t h e  l i n c e s e s  t o  g r a n t  s u b - l i c e n c e s  t o  i t s  

s u h s i d i ? > r » y  c o m p a n i e s  b u t  t h e  L i c e n s e e  s h a l l  n o t  

f u r t h e r  o r  o t h e r w i s e  b e  e n t i t l e d  t o  g r a n t  s u b -  

‘  l i c e n c e s  .

(f>) R e f e r e n c e s  i n  t h i s  c l a ' u s e  t o  l i c e n c e s  

s h a l l  i n c l u d e  a l s o  s u b - l i c e n c e s  w h i c h  t h e  

L i c e n s o r  i s  p e r m i t t e d  t o  g r a n t  i n  r e s p e c t  o f  

p a t e n t s  o r  r e g i s t e r e d  d e s i g n s  o w n e d  o r  c o n t r o l l e d  

b y  a  t h i r d  p a r t y

1 0 .  ( l )  i f  o t  a n y  t i m e  d u r i n g  t h e  c o n t i n u a n c e  c f  

t h i s  A g r e e m e n t  t h e  C o n s u l t a n t  s h a l l  b o  t h e  

r e g i s t e r e d  p r o p r i e t o r  o f  a  r e g i s t e r e d  t r a d e  m a r k  

o f  t h e  U n i t e d  K i n g d o m  w h i c h  i s  t h e n  b e i n g  a p p l i e d

I



b y  t h e  C o n s u l t a n t  t o  C o n t a i n e r s  o f  i t s  o w n  

m a n u f a c t u r e  t h e  C o n s u l t a n t  s h a l l  a t  t h e  

r e q u e s t  a n d  e x p e n s e  o f  t h e  M a n u f a c t u r e r  a n d  

p r o v i d e d  i t  i s  s a t i s f i e d  t h a t  t h e  C o n t a i n e r s  o f  

t h a t  d e s c r i p t i o n  m a d e  b y  t h e  M a n u f a c t u r e r  

c o n f o r m  t o  t h e  s t a n d a r d s  o f  q u a l i t y  c u r r e n t l y  

a p p l i e d  b y  t h e  C o n s u l t a n t  t o  i t s  o w n  p r o d u c t i o n  

m a k e  a p p l i c a t i o n  f o r  a n d  u s e  i t s  b e s t  e n d e a v o u r s  

t o  o b t a i n  r e g i s t r a t i o n  o f  g o o d s  i n  a n y  t r a d e  

m a r k s  r e g i s t r y  i n  t h e  T e r r i t o r y  s e l e c t e d  b y  

t h e  M a n u f a c t u r e r

( 2 )  U p o n  r e g i s t r a t i o n  o f  t h e  s a i d  m a r k  i n  

i t s  n a m e  t h e  C o n s u l t a n t  s h a l l  b y  m e a n s  o f  a  

r e g i s t e r e d  u s e r  a g r e e m e n t  g r a n t  p e r m i s s i o n  t o

o f  t h e  M a n u f a c t u r e r  a s  p e r m i t t e d  u s e r  o f  t h e  

s a i d  t r a d e  m a r k

( 3 )  T h e  M a n u f a c t u r e r  s h a l l  u s e  t h e  s a i d  

m a r k  o n l y  u p o n  C o n t a i n e r s  o f  t h e  d e s c r i p t i o n  

s p e c i f i e d  i n  t h e  s a i d  r e g i s t e r e d  u s e r  a g r e e m e n t  

m a n u f a c t u r e d  b y  i t  a n d  i n  a d v e r t i s i n g  m a t t e r  

r e l a t i n g  t h e r e t o  

•

( ! l )  T h e  s a i d  r e g i s t e r e d  u s e r  a g r e e m e n t  s h a l l  

c o n t a i n  p r o v i s i o n s  e n a b l i n g  t h e  C o n s u l t a n t  t o  

p r e s c r i b e  -Stamfords o f  q u a l i t y  t o  b e  m a i n t a i n e d  

b y  t h e  M a n u f a c t u r e r  a n d  o t h e r  p r o v i s i o n s  c u s t o -  

m a r i l y  f o u n d  i n  s u c h  a g r e e m e n t s  i n c l u d i n g  a  r i g h t  

f o r  t h e  C o n s u l t a n t  t o  t e r m i n a t e  s u c h  a g r e e m e n t  

u p o n  b r e a c h  o f  a n y  o f  i t s  t e r m s

( 5 )  T h e  M a n u f a c t u r e r  s h a l l  n o t  u s e  a n y  t r a d e  

m a r k  o f  t h e  C o n s u l t a n t  ( w h e t h e r  r e g i s t e r e d  o r  n o t )  

o t h e r w i s e  t h a n  i n  a c c o r d a n c e  w i t h  t h e  u s e  p e r m i t t e d ,  

b y  a  r e g i s t e r e d  u s e r  a g r e e m e n t  a t  t h e  d a t e  w h e n  s u c h  

m a r k  i s  u s e d



( 6 )  I n  a d d i t i o n  t o  a l l  c o s t s  i n c u r r e d  

i n  c o n n e c t i o n  w i t h  a n  a p p l i c a t i o n  f o r  a n d  registra- 
t i o n  i n  t h e  T e r r i t o r y  o f  a n y  t r a d e  m a r k  i n  

a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  t h i s  c l a u s e  

t h e  M a n u f a c t u r e r  s h a l l  a l s o  r e p a y  t o  t h e  Consultant 
t h e  a m o u n t  o f  a n y  c o s t s  f r o m  t i n e  t o  t i m e  

i n c u r r e d  i n  m a i n t a i n i n g  i n  f o r c e  a n y  s i l c h  t r a d e  

m a r k  s o  r e g i s t e r e d  i n  t h e  T e r r i t o r y  

R e s t r i c t i o n s  1 1 ' *  ( 1 )  M A C H I N E R Y  a g r e e d  t o  b e  s o l d  b y  t h e  

o f  M a c h i n e r y  C o n s u l t a n t  t o  t h e  M a n u f a c t u r e r  h e r e u n d e r

b y  i s  i n t e n d e d  a n d  i t s  u s e  a u t h o r i s e d  s o l e l y

M a n u f a c t u r e r  f o r  t h e  p u r p o s e  o f  e n a b l i n g  t h e  M a n u f a c t u r e r  

t o  m a n u f a c t u r e  C o n t a i n e r s  w i t h i n  t h e  T e r r i t o r y  

a n d  t o  u s e  a n d  s e l l  t h e  s a m e

( 2 )  N o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  o f  

s u b - c l a u s e  ( 1 )  o f  t h i s  c l a u s e  i t  i s  h e r e b y  

e x p r e s s l y  a g r e e d  a n d  d e c l a r e d  t h a t  n o t h i n g  

c o n t a i n e d  i n  t h i s  A g r e e m e n t  s h a l j l  b e  d e e m e d  

t o  p r o h i b i t  t h e  M a n u f a c t u r e r  f r o m  s e l l i n g  o r  

l e a s i n g  S e a l i n g  M a c h i n e r y  a n d  A l l i e d  E q u i p m e n t  

( w h e t h e r  o r  n o t  e m b o d y i n g  a r  T r a d e  S e c r e t )  t o  

i t s  c u s t o m e r s  t o  e n a b l e  s u c h  c u s t o m e r s  t o  r e f o r m  

h a n d l e  o r  a s s e m b l e  C o n t a i n e r s  t o  a p p l y  t o  b o t t l e s  

j a r s  C o n t a i n e r s  a n d  o t h e r  r e c e p t a c l e s  c o v e r s  

l i d s  e n d s  a n d  c a p s  o r  t o  c l o s e  o r  s e a l  t h e  

s a m e  p r o v i d e d  s u c h  C o n t a i n e r s  c o v e r s  l i d s  e n d s  o r  

c a p s  s h a l l  h a v e  b e e n  w h o l l y  o r  p a r t l y  m a n u f a c t u r e d  

i n  t h e  T e r r i t o r y  b y  t h e  M a n u f a c t u r e r

M a n u f a c t u r e r  

n o t  t o  e n g a g e  

i n  c e r t a i n  a  
a c t i v i t i e s  

o u t s i d e  
T e r r i t o r y

1 2 .  T H E  M a n u f a c t u r e r  h e r e b y  a g r e e s  w i t h  t h e  

C o n s u l t a n t  a s  f o l l o w s :

( a )  N o t  k n o w i n g l y  e i t h e r  a l o n e  o r  j o i n t l y  

w i t h  o r  a s  a g e n t  f o r  a n y  o t h e r  p e r s o n  f i r m  

c r  c o m p a n y  d i r e c t l y  o r  i n d i r e c t l y  t o  c a r r y  

o n  o r  b e  e n g a g e d  o r  c o n c e r n e d  o r  

i n t e r e s t e d  i n  t h e  e x p o r t a t i o n  o r e m p t y  

C e n t ' i  r -r -y .-. to ar v vi.-> v. -------



T e r r i t o r y  i n  w h i c h  e i t h e r  t h e  C o n s u l t a n t  

o r  a  s u b s i d i a r y  c o m p a n y  o f  t h e  C o n s u l t a n t  

o r  a n  a s s o c i a t e  o f  t h e  C o n s u l t a n t  ( s u c h  

a s s o c i a t e  b c . i n g  a  p e r s o n  f i r m  o r  c o m p a n y  

w i t h  w h o m  t h e  C o n s u l t a n t  t h e n  h a s  a  

c o n s u l t a n c y  a g r e e m e n t  w h e r e u n d e r  t h e  

C o n s u l t a n t  h a s  u n d e r t a k e n  t o  a c t  a s  

c o n s u l t a n t  s h a l l  h a v e  n o t i f i e d  t h e  

M a n u f a c t u r e r  i n  w r i t i n g  o f  t h e  e x i s t e n c e  

o f  t h e  s a i d  a g r e e m e n t )  i s  t h e n  e n g a g e d  i n  

m a n u f a c t u r e  o f  C o n t a i n e r s  w i t h o u t  t h e  

e x p r e s s  c o n s e n t  i n  v / r i  t i n g  o f  t h e  

C o n s u l t a n t  a n d  o f  s u c h  s u b s i d i a r y  c o m p a n y  

o r  a s s o c i a t e

( b )  N o t  k n o w i n g l y  e i t h e r  a l o n e  o r  j o i n t l y  

w i t h  o r  a s .  a g e n t  f o r  a n y  o t h e r  p e r r o n  

f i r m  o r  c o m p a n y  d i r e c t l y  o r  i n d i r e c t l y  t o  

c a r r y  o n  o r  b e  e n g a g e d  c o n c e r n e d  o r  i n t e r e s t e d  

i n  t h e  m a n u f a c t u r e  o f  C o n t a i n e r s  w i t h i n

a n y  c o u n t r y  o u t s i d e  t h e  T e r r i t o r y  ' v . ' i t h o u t  

t h e  p r i o r  c o n s e n t  i n  w r i t i n g  o f  t h e  

C o n s u l t a n t

( c )  T h a t  i t  w i l l  m a k e  i t  a  t e r m ,  o f  a l l  i t s  

c o n t r a c t s  f o r  s a l e  o f  C o n t a i n e r s  t h a t  

s u c h  C o n t a i n e r s  a r c -  n o t  t o  b e  e x p o r t e d  f r o m  

t h e  T e r r i t o r y  e m p t y  w i t h o u t  t h e  w r i t t e n  

p e r m i s s i o n  o f  t h e  M a n u f a c t u r e r  w h i c h  s h a l l  

o n l y  b e  g i v e n  w h e r e  t h e  M a n u f a c t u r e r  i s  

s a t i s f i e d  t h a t  t h e  C o n t a i n e r s  a r e  t o  b e  

f i l l e d  i n  a  c o u n t r y  o r  c o n t r i e s  t o  w h i c h  t h e  

M a n u f a c t u r e r  c o u l d  u n d e r  t h e  p r o v i s i o n s  o f  

p a r a g r a p h  ( a )  o f  t h i s  c l a u s e  i t s e l f  h a v e  

e x p o r t e d  C o n t a i n e r s  v . ’ i t h o u t  t h e  p r i o r  c o n s e n t



M i c h i n e r y  

n o t  t o  b e  

i m i t a t e d

1 3 *  T H E  M a n u f a c t u r e r  r u n ' l l  n o t  w i t h o u t  J ; h e  

C o n s u l t a n t ' s  e x p r e s s  w r  i t h e n  p e r m i s s i o n .

r e p r o d u c e  o r _  i m i t a t e  o r  c a u s e /  t o  b e _ _ _ r e p r o d u c e d

o r  i m i t a t e d  a n y  M a c h i n e r y  m a n u f a c t u r e d  b y  t h e  

C o n s u l t a n t  o r  p u r c h a s e  a n y  M a c h i n e r y  o r  e q u i p m e n t  

f r o m  a n y  p e r s o n  f i r m  o r  c o r p o r a t i o n  w h i c h  s h a l l  

b e  a  r e p r o d u c t i o n  o r  i m i t a t i o n  o f  M a c h i n e r y  

m a n u f a c t u r e d  b y  t h e  C o n s u l t a n t  b u t  t h i s  

p r o v i s i o n  s h a l l  n o t  p r e c l u d e  t h e  M a n u f a c t u r e r  

f r o m  ( a )  r e p a i r i n g  o r  m a k i n g  o r  s u p p l y i n g  n e w  

p a r t s  t o  a n y  s u c h  M a c h i n e r y  w h e r e  s u c h  r e p a i r  

o r  m a k i n g  o r  s u p p l y i n g  o f  n e w  p a r t s  b y  t h e  

C o n s u l t a n t  w o u l d  n o t  b e  r e a s o n a b l y  p r a c t i c a b l e  

( b )  m a k i n g  o r  p u r c h a s i n g  f r o m  a n y  o t h e r  p e r s o n  

f i r m  o r  c o r p o r a t i o n  M a c h i n e r y  o r  e q u i p m e n t  w h i c h  

s h a l l  n o t  b e  s u c h  a  r e p r o d u c t i o n  o r  i m i t a t i o n  

a s  a f o r e s a i d

U s e  o f  l f j .  T H E  M a n u f a c t u r e r  a d m i t s  t h a t  t h e
Name

C o n s u l t a n t  a n d  i t s  s u i  s i d i a r y  C o m p a n i e s  h a v e  

*  c r e a t e d  a  r e p u t a t i o n  t h r o u g h o u t  t h e  B r i t i s h  

C o m m o n w e a l t h  f o r  t h e  w o r d s  w h i c h

a r e  c o m m o n l y  a c c e p t e d  a s _  c o n n o t i n g  t h e _  

e x i s t e n c e  o f  c e r t a i n  t e c h n i c a l  a n d  b u s i n e s s  

s t a n d a r d s  a d h e r e d  t o  b y  t h e  C o n s u l t a n t  T o  

p r e s e r v e  t h e  r e p u t a t i o n  o f  t h e  s a i d  w o r d s  i t  i s  

h e r e b y  a g r e e d  t h a t  t h e  M a n u f a c t u r e r  s h a l l  o n l y  

b e  e n t i t l e d  t o  u s e  t h e m  a s  p a r t  o f  i t s  n a m e  

s o  l o n g  a s _ i t  h a s  a c c e s s  t o  t h e  t e c h n i c a l  

m e t h o d s  a n d  p r o c e s s e s  used b y  t h e  C o n s u l t a n t  

a n d  t h a t  i f  t h e  C o n s u l t a n t  s h a l l  a t  a n y  k i  

c e a s e  t o  b e  s u c h  C o n s u l t a n t  t h e  M a n u f a c t u r e r ' s  

r i g h t  t o  u s e  t h o s e  w o r d s  a s  p a r t  o f  i t s  n a m e  s h a l l  

c e a s e  U p o n  t h i s  A g r e e m e n t  t e r m i n a t i n g  o r  t h e

' * . v  -  f ' ' -
-
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B u y i n g

A g e n c y

M a n u f a c t u r e r  p u r p o r t i n g  t o  t e r m i n a t e  i t  o r  

c o m m i t t i n g  a n y  b r e a c h  o f  i t s  t e r m s  t h e  

M a n u f a c t u r e r  s h a l l  f o r t h w i t h  c h a n g e  i t s  n a m e  

s o  a s  n o t  t o  i n c l u d e  t h e  w o r d s  

e r  a n y  s o u n d  o r  s o u n d s  s i m i l a r  t h e r e t o  o r  

c a p a b l e  o f  b e i n g  c o n f u s e d  t h e r e w i t h  a n d  s h a l l  

n e t  i n c l u d e  a n y  s u c h  w o r d s  o r  s o u n d s  - i n  i t s  

n a m e  o r  d e s c r i p t i o n  d u r i n g  a  p e r i o d  o f  t e n  

y e a r s  a f t e r  t h e  t e r m i n a t i o n  o f  t h i s  A g r e e m e n t

1 5 .  I F  a n d  w h e n  t h e  p a r t i e s  s o  a g r e e  a n d  

f o r  s u c h  a  p e r i o d  o r  p e r i o d s  a s  m a y  b e  a g r e e d  

t h e  C o n s u l t a n t  w i l l  a c t  a s  A g e n t  f o r  t h e  

M a n u f a c t u r e r  o f  t i n p l a t e  a n d  o t h e r  g o o d s  b u t  s o  

t h a t  t h e  C o n s u l t a n t  s h a l l  n o t  b e  b o u n d  t o  

u n d e r t a k e  a n y  d u t i e s  o r  a s s u m e  a n y  o b l i g a t i o n s  

o t h e r  t h a n  t h e  p l a c i n g  o f  o r d e r s  o n  b e h a l f  o f  

t h e  M a n u f a c t u r e r  f o r  s u c h  g o o d s  t h e  a r r a n g i n g  

f o r  t h e  s h i p m e n t  o f  s u c h  g o o d s  t o  t h e  T e r r i t o r y  

a n d  f o r  t h e  i n s u r a n c e  o f  s u c h  g o o d s  d u r i n g  

t r a n s i t  a n d  t h e  M a n u f a c t u r e r  s h a l l  ' w h e n  s o  

r e q u e s t e d  b y  t h e  C o n s u l t a n t  p l a c e  a t  t h e  

d i s p o s a l  o f  t h e  C o n s u l t a n t  i n  L o n d o n  s u c h  f u n d s  

a s  m a y  f r o m  t i m e  t o  t i m e  h e  r e q u i r e d  t o  p a y  f o r  

s u c h  p u r c h a s e s  s h i p m e n t s  a n d  i n s u r a n c e  T h e  

C o n s u l t a n t  s h a l l  b e  _ e n t i  t i e d  t o  r e t a i n  f o r  i t s  

o w n  s o l e  b e n e f i t  a l l  d i s c o u n t s  c o m m i s s i o n s  r e b a t e s  

a n d  o t h e r  e m o l u m e n t s  o r  d e d u c t i o n s  p a i d  o r  a l l o w e d  

t o  i t  b y  t h e  s u p p l i e r s  o f  a n y  g o o d s  p u r c h a s e d  t h r o u g :  

i t  a s  a g e n t s  a s  a f o r e s a i d  a n d  t h e  C o n s u l t a n t  

s h a l l  f u r t h e r  b e  e n t i t l e d  ( a f t e r  g i v i n g  o n e  

m o n t h ' s  n o t i c e  i n  w r i t i n g  o r  b y  c a b l e  o f  i t s  

i n t e n t i o n  s o  00 d o )  t o  c h a r g e  t o  t h e  M a n u f a c t u r e r  

c o m m i s s i o n s  ( p a y a b l e  i n  s t e r l i n g )  o n  t h e  f . c . b .
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p r i c e  o f  a l l  g o o d s  s o  p u r c h a s e d - t h r o u g h ,  t h e

a g e n c y  o f  t h e  C o n s u l t a n t  a t  t h e  r a t e  o f  o n e  

p e r  c e n t  i n  t h e  c a s e  o f  t i n p l a t e  a n d  t w o  a n d  

o n e  h a l f  p e r  c e n t  i n  a ' 1 1 _ o t h e r  g o o d s

F o r c e  
M a j  e u r e  
Etc.

1 6 .  A D D I T I O N A L  t o  t h e  i m m u n i t i e s  p r o v . i d e d  

f o r  i n  C l a u s e  6  ( 4 )  n e i t h e r  t h e  C o n s u l t a n t  n o r  

t h e  M a n u f a c t u r e r  s h a l l  h e  l i a b l e  i n  d a m a g e s  f o r  

a n y  b r e a c h  n o n - o b s e r v a n c e  o r  n o n - p e r f o r m a n c e  o f  

a n y  o f  t h e  s t i p u l a t i o n s  a n d  a g r e e m e n t s  o n  t h e i r  

r e s p e c t i v e  p a r t s  h e r e i n b e f o r e  c o n t a i n e d  

r e s u l t i n g  f r o m  o r  c a u s e d  b y  r e a s o n  o r  o n  a c c o u n t  

o f  a n y  c i r c u m s t a n c e s  b e y o n d  t h e i r  r e s p e c t i v e  

c o n t r o l s  i n c l u d i n g  e x p r e s s l y  ( w i t h o u t  p r e j u d i c e  

t o  t h e  g e n e r a l i t y  o f  t h e  f o r e g o i n g )  s t r i k e s  o r  

l o c k o u t s  o f  w o r k m e n  w a r  r i o t  o r  c i v i l  c o m m o t i o n  

a c t s  o f  G o d  o r  t h e  a c t  o r  d e c r e e  o f  a n y  g o v e r n ­

m e n t a l  b o d y  n a t i o n a l  o r  l o c a l  w h e t h e r  a c t i n g  

u n d e r  l a w f u l  o r  u s u r p e d  p o w e r s  o r  a n y  i n e v i t a b l e  

a c c  i d e n t

S a f e -  1 7 -  

g u a r d i n g  
o f  C o n s u l  -  

t a n t ’ s  T r a d e  

S e c r e t s

W I T H  a  v i e w  t o  s a f e g u a r d i n g  t h e  T r a d e  S e c r e t s  

o f  t h e  C o n s u l t a n t  t h e  M a n u f a c t u r e r  s h a l l :  

( a )  N o t  e x c e p t  a s  n a y  o t h e r w i s e  b e  

e x p r e s s l y  p e r m i t t e d  b y  t h i s  A g r e e m e n t  t r n s m i t  

o r  m a k e  a v a i l a b l e  s u c h  T r a d e  S e c r e t s  

d i r e c t l y  o r  i n d i r e c t l y  t h r o u g h  o r  b y  a n y  

m e a n s  o r  d e v i c e  w h a t s o e v e r  i n c l u d i n g  a m o n g  

o t h e r  m e a n s  o r  d e v i c e s  t h e  t r a n s f e r  s a l e  

l e a s e  o r  l o a n  o f  M a c h i n e r y  o r  p a r t s  

e m b o d y i n g  s u c h  T r a d e  S e c r e t s  t o  a n y  o t h e r  

p e r s o n  w i l h o u t  t h e  p r i o r  v / r i t t e n  c o n c e n t  o f  

t h e  C o n s u l t a n t
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( b )  E x e r c i s e  a l l  r e a s o n a b l e  e f f o r t s  t o  

p r e v e n t  a n y  p e r s o n  f r o m  u s i n r ,  a n y  s u c h  

T r a d e  S e c r e t s  o t h e r w i s e  t h a n  i n  t h e  s o l e  

i n t e r e s t  o f  t h e  p a r t i e s  h e r e t o

T o  t h a t  e n d  t h e  M a n u f a c t u r e r  s h a l l  i n f o r m  

t h o s e  o f  i t s  o f f i c e r s  a n d  e m p l o y e e s  t o  

w h o m  a n y  T r a d e  S e c r e t s  m a y  b e  d i s c l o s e d  

o r  m a d e  a v a i l a b l e  o f  t h e  C o n s u l t a n t ’ s  

p r o p e r t y  r i g h t s  t h e r e i n  a n d  o f  t h e  

M a n u f a c t u r e r ’ s  o b l i g a t i o n s  w i t h  r e s p e c t  

t h e r e t o  a n d  s h a l l  t a k e  s u c h  p r o t e c t i v e  

m e a s u r e s  a s  m a y  b e  a v a i l a b l e  t o  p r e s e r v e  

t h e  s e c r e c y  a n d  t o  p r e v e n t  t h e  u s e  t h e r e o f  

e x c e p t  a s  a u t h o r i s e d  b y  t h i s  A g r e e m e n t

( c )  C o n t i n u e  t o  b o  h o u n d  b y  t h e  p r o v i s i o n s  o f  

t h i s  c l a u s e  u n t i l  s u c h  t i m e  a s  t h e  

i n f o r m a t i o n  c o n s t i t u t i n g  s u c h  t r a d e  

S e c r e t  s h a l l  h a v e  c c m e  i n t o  t h e  p u b l i c  

d o m a i n  a n d  n o t w i t h s t a n d i n g  t h e  p r i o r  

e x p i r a t i o n  o r  t e r r  : n a t i o n  o f  t h i s  A g r e e m e n t  

U p o n  s u c h  e x p i r a t i o n  o r  g e r m i n a t i o n  t h e  

M a n u f a c t u r e r  s h a l l  a t  t h e  r e q u e s t  o f  t h e  

C o n s u l t a n t  t r a n s m i t  t o  t h e  C o n s u l t a n t  a l l  

e m b o d i m e n t s  o f  s u c h  T r a d e  S e c r e t  e x c e p t  

M a c h i n e r y  a n d  p a r t s

P a y m e n t s  1 8 .  ( 1 )  I N  c o n s i d e r a t i o n  o f  t h e  u n d e r t a k i n g s

b y  t h e  C o n s u l t a n t  h e r e i n  c o n t a i n e d  t h e  

M a n u f a c t u r e r  s h a l l  ( i n  a d d i t i o n  t . o  a n y  r o y a l t i e s  

c o m m i s s i o n s  a n d  o t h e r  p a y m e n t s  h e r e i n b e f o r e  

p r o v i d e d )  p a y  t o  t h e  C o n s u l t a n t  i n  r e s p e c t  o f  

e a c h  p e r i o d  o f  t w e l v e  m o n t h s  e n d i n g  o n  t h e  

T h i r t y  f i r s t  d a y  o f  M a r c h  d u r i n g  t h e  c o n t i n u a n c e  

o f  t h i s  A g r e e m e n t  a  f e e  w h i c h  s h a l l  b e  t h e  

g r e a t e r  o f :

( a )  T w e n t y  f i v e  t h o u s a n d  p o u n d s ( £ 2 5 , 0 0 0 )  o r
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( b )  A  s u m  c o m p u t e d  b y  r e f e r e n c e  t o  t h e  a g g r e g a t e  

n e t  s a l e s  p r i c e y  o f  a l l  c o n t a i n e r s  s o l d  

b y  t h e  M a n u f a c t u r e r  d u r i n g  t h a t  t w e l v e  m o n t h s  

p e r i o d  a s  f o l l o w s :

( 1 )  O n e  a n d  o n e - h a l f  p e r  c e n t u m  ( 1 J 2 )  

o n  t h e  f i r s t  o n e  m i l l i o n  p o u n d s  

( £ 1 , 0 0 0 , 0 0 0 )  o f  s a l e s

( i i )  O n e  p e r  c e n t u m  ( 1 2 )  o n  t h e  n e x t  o n e  t

m i l l i o n  p o u n d s  ( £ 1 , 0 0 0 , 0 0 0 )  o f  s a l e s

( i i i )  O n e - h a l f  p e r  c e n t u m  ( J 2 )  o n  t h e  n e x t

t h r e e  m i l l i o n  p o u n d s  ( £ 3 , 0 0 0 , 0 0 0 )  o f  e .

s a l e s

( i v )  O n e - q u a r t e r  p e r  c e n t u m  ( J ? )  o n  a l l  

s a l e s  i n  e x c e s s  o f  f i v e  m i l l i o n  

p o u n d s  ( £ 5 , 0 0 0 , 0 0 0 )

F o r  t h e  p u r p o s e  o f  t h i s  C l a u s e :

( a )  C o n t a i n e r s  s o l d  b y  a  s u b s i d i a r y  c o m p a n y  

o f  t h e  M a n u f a c t u r e r  o r  b y  a n y  p e r s o n  f i r m

o r  c o m p a n y  w i t h  w h o m  t h e  M a n u f a c t u r e r  t h e n  J  

h a s  a n  a g r e e m e n t  w h e r e u n d e r  t h e  M a n u f a c t u r e r  

s u p p l i e s  t e c h n i c a l  o r  o t h e r  i n f o r m a t i o n  * - e

r e l a t i n g  t o  t h e  m a n u f a c t u r e '  u s e  o r  s a l e  o f  3  

a n y  C o n t a i n e r s  ( a s  i n  t h i s  A g r e e m e n t  

d e f i n e d )  s h a l l  b e  d e e m e d  t p _  b e  s a l e s ,  o f  

C o n t a i n e r s  b y  _ t h e  M a n u f a c t u r e r

( b )  N e t  " a l e s  P r i c e s  a r e  t o  b e  c o m p u t e d  i n

s t e r l i n g  o n  t h e  b a s i s  t h a t  t w e n t y  K e n y a n  

s h i l l i n g s  a r e  e q u a l  t o  o n e  p o u n d  s t e r l i n g

( 2 )  T h e  s a i u  r e m u n e r a t i o n  s h a l l  b e  p a i d  

t o  t h e  C o n s u l t a n t  i n  t h e  U n i t e d  Kingdom in 
s t e r l i n g  a s  f o l l o w s : -

( a )  O n  t h e  F i r s t  d a y  o f  J a n u a r y  A p r i l  J u l y  a n d  

O c t o b e r  r  .  e a c h  y e a r  t h e  ’ M a n u f a c t u r e r



I -

s h a l l  r e m i t  t o  t h e  C o n s u l t a n t  t h e -  s u m  o f  

s i x  t h o u s a n d  t w o  h u n d r e d  a n d  f i f t y  

p o u n d s  ( 1 6 , 2 5 0 )  t h e  f i r s t  o f  s u c h  

p a y m e n t s  t o  h e  m a d e  o n  t h e  F i r s t  d a y  o f  

A p r i l  O n e  T h o u s a n d  n i n e  h u n d r e d  a n d  s i x t y  

s e v e n

( b )  O n  t h e  F i r s t  d a y  o f  J u l y  i n  e a c h  y e a r  

( b e g i n n i n g  w i t h  t h e .  F i r s t  d a y  o f  A p r i l  

O n e  t h o u s a n d  n i n e  h u n d r e d  a n d  s i x t y  e i g h t  

t h e  M a n u f a c t u e r  s h a l l  s e n d  t o  t h e  C o n s u l t a n t  

a  s t a t e m e n t  o f  t h e  t o t a l  n e t  s a l e s  p r i c e s  

o f  C o n t a i n e r s  s o l d  b y  t h e  M a n u f a c t u r e r  

d u r i n g  t h e  t w e l v e  n o r t h s  p e r i o d  e n d e d  o n  t h e  

p r e c e d i n g  T h i r t y  f i r s t ,  d a y  o f  M a r c h  a n d  

s h a l l  w i t h  s u c h  s t a t e m e n t  r e m i t  t o  t h e  

C o n s u l t a n t  i n  r e s p e c t  o f  t h a t  t w e l v e  

m o n t h s  p e r i o d

( 3 )  T h e  M a n u f a c t u r e r  s h a l l  f o r  t h e  p u r p o s e  o f  

e n a b l i n g  t h e  C o n s u l t a n t  t c  v e r i f y  t h e  a c c u r a c y  

o f  a n y  s t a t e m e n t  s u b m i t t e d  t o  t h e  C o n s u l t a n t  

b y  t h e  M a n u f a c t u r e r  i n  a c c o r d a r . c e /  w i t h  s u b - c l a u s e/
( 2 )  o f  t h i s  c l a u s e  p e r m i t  t h e  C o n s u l t a n t  a n d  i t s  

a c c o u n t a n t s  s o l i c i t o r s  o r  a g e n t s  a t  a l l  r e a s o n a b l e  

t i m e ?  ‘ s  i n s p e c t  a n d  t a k e  c o p i e s  o f  o r  e x t r a c t s  

f r o m  a n y  b o o k s  a c c o u n t s  r e c e i p t s  p a p e r s  a n d  

d o c u m e n t s  i n  t h e  p o s s e s s i o n  o r  u n d e r  t h e  c o n t r o l  

o f  t h e  M a n u f a c t u r e r  a n d  r e l a t i n g  i n  w h o l e  o r  i n  

p a r t  o t o  t h e  m a n u f a c t u r e  o r  s a l e  o f  C o n t a i n e r s

m a n u f a c t u r e  o f  c o n t a i n e r s  o r  f o r  p r i n t i n g ,  

e x c e p t e d  f r o m  t h e  d e f i n i t i o n "  i n  C l a u s e  1  h e r e o f

O t h e r  1 9
P r o c e s s e s .

1 9 -  I F  d u r i n g  t h e  c o n t i n u a n c e  o f  t h i s -  

A g r e e m e n t  e i t h e r  p a r t y  s h a l l  a c q u i r e  t h e  

r i g h t  t o  d e v e l o p  t h e  p r o d u c t i o n  o f  t y p e s  o f  

c o n t a i n e r s  o r  m a c h i n e r y  o r  t e c h n i q u e s  f o r  t h e



a g r e e m e n t  s u c h  p a r t y  s h n l  1  b e f o r e  

e n t e r i n g  i n t o  a n y  a g r e e m e n t  w i t h  a n y  o t h e r  

p e r s o n  o r  c o r p o r a t i o n  f o r  t h e  u s e  o f  t h e  s a m e  

i n  t h e  t e r r i t o r y  o f  t h e  o t h e r  p a r t y  ( h e r e i n a f t e r  

c a l l e d  " t h e  g r a n t e e " )  c o n s u l t  w i t h  t h e  

g r a n t e e  w i t h  a  v i e w  t o  t h e  g r a n t  t o  t h e  

g r a n t e e ' o f  r i g h t s  f o r  t h e  m a n u f a c t u r e  a n d  s a l e  

i n  t h e  g r a n t e e ’ s  t e r r i t o r y  o f  s u c h  c o n t a i n e r s  

a n d  t h e  u s e  i n  t h e  g r a n t e e ’ s  t e r r i t o r y -  o f  s u c h  

m a c h i n e r y  o r  t e c h n i q u e s  o n  t e r n e  t o  b e  a g r e e d  

a n d  e a c h  o f  t h e  p a r t i e s  h e r e t o  h e r e b y  

u n d e r t a k e s  t h a t  i t  w i l l  n o t  d i s p o s e  o f  s u c h  

r i g h t s  i n  r e s p e c t  o f  t h e  o t h e r  p a r t y ’ s  t e r r i t o r y  

t o  a n y  o t h e r  p e r s o n  o r  c o r p o r a t i o n  i f  t h e  o t h e r  

.  p a r t y  i s  ’ w i l l i n g  a n d  a b l e  ( s u c h  v / i l l i n g n e s s  

t o  b e  n o t i f i e d  b y  i t  i n  w r i t i n g  w i t h i n  f o u r  

w e e k s  o f  b e i n g  i n f o r m e d  o f  t h e  t e r m s  s o  o f f e r e d )  

t o  a c c e p t  t h e  g r a n t  o f  s u c h  r i g h t s  o n  t h e  s a m e  

t e r n s  a s  a r e  o f f e r e d  b y  s u c h  o t h e r  p e r s o n  c r  

c o r p o r a t i o n  F o r  t h e  p u r p o s e  o f  t h i s  c l a u s e  

t h e  C o n s u l t a n t ' s  t e r r i t o r y  s h a l l  b e  d e e m e d  t o  b e  

t h e  U n i t e d  K i n g d o m  o f  G r e a t  B r i t a i n  a n d  N o r t h e r n  

I r e l a n d  a n d  t h e  M a n u f a c t u r e r ' s  t e r r i t o r y  s h a l l  b e  

d e e m e d  t o  b e  t h e  T e r r i t o r y  a s  d e f i n e d  i n  c l a u s e  

1  h e r e o f  '

A g r e e n e n t 2 0 .  T H I S -  A g r e e m e n t  s h a l l  n o t  b e  a s s i g n e d

c o n s e n t  o f  t h e  o t h e r  b u t  s u c h  c o n s e n t  s h a l l  n o t  

b o  u n r e a s o n a b l y  w i t h h o l d  F H O V I D E D  A L W A Y S  t h a t  

t h e  C o n s u l t a n t  s h a l l  b e  a t  l i b e r t y  t o  c a r r y

n o t  t o  b e

a s s i g n e d  •  . .  —  , —
V y  e i t h e r  p a r t y  w i t h o u t  t h e  p r i o r  w r i t t e n

o u t  a l l  o r  a n y  o f  i t s  o b l i g a t i o n s  h e r e u n d e r  

t h r o u g h  t h e  m e d i u m  o f  i t s  s u b s i d i a r y  

c o m p a n i e s  o r  a g e n t s  a s  i t  s h a l l  d e e m  c o n v e n i e n t

C o n s u l t a n t  ’  s  

r i g h t s  i n

t h e  e v e n t  o f

o t h e r w i s e  t h a n  i n  t h e  o r d i n a r y

<r- ‘9 » *■



( b )  e n t e r i n g  i n t o  a n y  a g r e e m e n t  f o r  t h e  , g

d i s p o s a l  o f  a  c o n t r o l l i n g  i n t e r e s t  i n

a n y  s u b s i d i a r y  c o m p a n y  o r

( c )  b e i n g  w o u n d  u p  a t  a n y  t i m e  d u r i n g  t h e  

p e r i o d  o f  t h o  c o n t i n u a n c e  o f  t h i s  

A g r e e m e n t  f o r  t h e  p u r p o s e  o f  a m a l g a m a t i o n  

o r  r e c o n s t r u c t i o n

t h e  C o n s u l t a n t ( i n  l i e u  o f  e x e r c i s i n g  a n y«
r i g h t  t o  t e r m i n a t e  t h e  A g r e e m e n t  v / h i c h  i t  m a y  h a v e  

u n d e r  c l a u s e s  2 2  o r  2 3  o f  t h i s  A g r e e m e n t )  m a y  

r e q u i r e  t h e  M a n u f a c t u r e r  t o  r a k e  i t  o n e  o f  t h e  

t e r m s  o f  a n y  s u c h  d i s p o s a l  a m a l g a m a t i o n  c r  

r e c o n s t r u c t i o n  t h a t  t h e  t r a n s f e r e e  o r  t h e  s u b s i d i a r y  

c o m p a n y  o r  t h e  a m a l g a m a t e d  c r  r e c o n s t r u c t e d  

c o m a p n y  ( a s  t h e  c a s e  m a y  b e )  s h a l l  m a i n t a i n  

c o n t i n u e  t h e  a p p o i n t m e n t  o f  t h e  C o n s u l t a n t  a s  i t s  

C o n s u l t a n t  a n d  T e c h n i c a l  A d v i s e r  a n d  s h a l l  

b e  b o u n d  b y  t h e  o t h e r  p r o v i s i o n s  o f  t h i s  

A g r e e m e n t  f o r  s u c h  u n e x p i r e d  p e r i o d  a n d  w i t h  t h e  

l i k e  p o w e r s  a n d  a u t h o r i t i e s  a n d  u p o n  t h e  l i k e  

t e r m s  a n d  c o n d i t i o n s  a n d  s t i p u l a t i o n s  a s  a r e  

e x p r e s s e d  i n  t h i s  A g r e e m e n t  a n d  s a v e  a n d  

e x c e p t  w i t h  s u c h  c o n d i t i o n s  a n d  s t i p u l a t i o n s  

a s  o n e  o f  t h e  t e r m s  o f  t h e  d i s p o s a l  a m a l g a m a t i o n  

o r  r e c o n s t r u c t i o n  t h e  M a n u f a c t u r e r  s h a l l  

n o t  e n t e r  i n t o  a n y  s u c h  t r a n s a c t i o n  a s  

a f o r e s a i d

R i g h t  t o  2 2 .  

t e r m i n a t e  , ,  

o n  '

S i g n i f i c a n t  
c h a n g e  i n  

s h a r e  o w n e r ­

s h i p _ _ _ _ _ _ _ _ _ _ _ _ ( b ) .

I N  t h e  e v e n t  o f  t h e  M a n u f a c t u e r :  

b e c o m i n g  m e r g e d  i n t o  o r  c o n s o l i d a t e d  

w i t h  a n y  o t h e r  c o m p a n y  o t h e r  t h a n  a  

w h o l l y  o w n e d  s u b s i d i a r y  c o m p a n y ;  o r  

t w e n t y  p e r  c e n t  ( 2 0 2 )  o r  . m o r e  o f  t h e  

i s s u e d  s t o c k  o r  s h a r e s  o f  t h e  M a n u f a c t u r e r  

c a r r y i n g  v o t i n g  r i g h t s  s h a l l  a t  a n y  t i m e

g '"-Af JT Sr
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b e  o w n e d  e i t h e r  d i r e c t l y  n r  i n d i r e c t l y  

b y  a n y  p e r s o n  e x c l u s i v e  o f  a n y  p e r s o n  

o w n i n g  s u c h  a m o u n t  o f  s t o c k  o r  s h a r e s  

a t  t h e  d a t e  o f  t h i s  A g r e e m e n t  a n d  

e x c l u s i v e  o f  a n y  p e r s o n  b e c o m i n g  e n t i t l e d  

t o  a n y  g i f t  o r  s e t t l e m e n t  b y  o r  u n d e r  t h e  

•  w i l l  o r  i n t e s t a c y  o f  a n y  p e r s o n  o r  p e r s o n s  

o w n i n g  a n y  s t o c k  o r  s h a r e s  a t  t h e  d a t e  

h e r e o f

T h e  C o n s u l t a n t  s h a l l  ( u n l e s s  b e i n g  e n t i t l e d  s o  

t o  d o  i t  e x e r c i s e s  i t s  r i g h t s  u n d e r  C l a u s e  2 1 )  

b e  e n t i t  1  e d _ _ t o _ _ t e r n i n a t e  t h i s _ A g r e e m e n t  b y  

g i v i n g  t h i r t y  d a y s  n o t i c e  i n  w r i t i n g  t o  t h e  •  

M a n u f a c t u r e r  s u c h  n o t i c e  h o w e v e r  t o  b e  g i v e n  

n o t  l a t e r  t h a n  s i x  m o n t h s  a f t e r  t h e  d a t e  w h e n  t h e  

C o n s u l t a n t  f i r s t  b e c a m e  a w a r e  o f  t h e  c i r c u m s t a n c e  

e n t i t l i n g  i t  t o  g i v e  n o t i c e  p u r s u a n t  t o  t h e  

p r o v i s i o n s  o f  t h i s  c l a u s e

R i g h t  t o  

t e r m i n a t e  
o n  w i n d i n g -  

u p  o f  p a r t y

2 3 .  I F  e i t h e r  p a r t y  s h a l l  c o m m i t  a n y

b f e a c h  o f  t h e  p r o v i s i o n s  o f  t h i s  A g r e e m e n t
/

o r  s h a l l  c o m m e n c e  t o  b e  w o u n d  u p  ( o t h e r  

t h a n  v o l u n t a r i l y  f o r  t h e  p u r p o s e  o f  

r e c o n s t r u c t i o n )  o r  i n  t h e  e v e n t  o f  a  

r e c i v e r  b e i n g  a p p o i n t e d  o f  t h e  a s s e t s  o f  e i t h e r  

p a r t y  a n d  r e m a i n i n g  i n  p o s s e s s i o n  c f  s u c h  

a s s e t s  f o r  m o r e  t h a n  t h r e e  m o n t h s  t h e n  i n  a n y  

s u c h  c a s e  t h e  o t h e r  p a r t y  s h a l l ( w i t h o u t  

p r e j u d i c e  t o  a n y  a c c r u e d  r i g h t  o f  a c t i o n  w h i c h  

i t  m a y  h a v e  a g a i n s t  t h e  f i r s t  m e n t i o n e d  p a r t y )  

b e  e n t i t l e d  t o  t e r m i n a t e  t h i s  A g r e e m e n t  b y  g i v i n ,  

t o  t h e  f i r s t  m e n t i o n e d  p a r t y  t h i r t y  d a y s  . n o t i c e  

i n  w r i t i n g .

L a w  o f  •  T H I S  A g r e e m e n t  s ' - a l l  b e  c o n s t r u e d  a n d

A D o * ? c a h i e  t a k e  e f f e c t  a s  a  c o n t r a c t  m a d e  i n  E n g l a n d

t o  A g r e e -  i n d  i n  a c c o r d  n c j  i t h  t h e  l a w s  o f  f-

- - - - - - - - - - - - -  - E n g l a n d  a n d  t h e  " a n u f a c t u r e r  h e r e b y  s u b m i t : ;

*►* • r r * n



T e r m i n a t i o n  
o f  o l d  

C o n s u l t a n c y  

A g r e e m e n t

M a r g i n a l
n o t e s

t o  t h e  j u r i s d i c t i o n  o f  t h e  H i g h  C o u r t  

o f  J u s t i c e  i n  E n g l a n d  a n d  h e r e b y  a p p o i n t s

£ ' ■ — - - - - - - - - - - - - j B a n k  L i m i t e d  a n d  e v e r y  c l e r k

f o r  t h e  t i m e  b e i n g  o f  t h a t  b a n k  t o  b e  

t h e  M a n u f a c t u r e r ' s  a g e n t  i n  L o n d o n  

f o r  t h e  p u r p o s e  o f  a c c e p t i n g  s e r v i c e  o n  t h e  

M a n u f a c t u r e r ' s  b e h a l f  o f  a n y  w r i t  n o t i c e  

o r d e r  o r  j u d g e m e n t  o r  a n y  o t h e r  l e g a l  

p r o c e s s  o r  d o c u m e n t  i n  r e s p e c t  o f  a n y  

m a t t e r  a r i s i n g  o u t  o f  t h i s  A g r e e m e n t  

S u c h  a p p o i n t m e n t  s h a l l . n o t  b e  r e v o c a b l e  

a n d  s e r v i c e  o f  s u c h  n o t i c e  o n  s u c h  

a p p o i n t e e  s h a l l  b e  d e e m e d  t o  b e  g o o d  

s e r v i c e  o n  t h e  M a n u f a c t u r e r  f o r  a l l  p u r p o s e s  

a n d  t h e  M a n u f a c t u r e r  e l e c t s  d o m i c i l e  a t  

t h e  r e g i s t e r e d  o f f i c e  o f  t h e  s a i d  b a n k  

i n  E n g l a n d

2 5 .  T H I S  A g r e e m e n t  s u p e r c e d e s  a n d  c a n c e l s  

a n  A g r e e m e n t  b e t w e e n  t h e  p a r t i e s  h e r e t o

d a t e d  t h e  T w e n t y  e i g h t h  d A y  o f  J u l y

O n e  t h o u s a n d  n i n e  h u n d r e d  a n d  f i f t y  f i v e

a n d  . t h e  D e e d  o f  V a r i a t i o n  t h e r e t o  d a t e d

t h e  T w e n t y  s i x t h  d a y  o f  S e p t e m b e r  O n e

t h o u s a n d  n i n e  h u n d r e d  a n d  s i x t y  t w o

T H E  m a r g i n a l  n o t e s  a r e  f o r  r e f e r e n c e  

p u r p o s e s  o n l y  T h e y  d o  n o t  f o r m  p a r t  or 
t h e  A g r e e m e n t  I n  c o n s t r u i n g  a n y  o f  i  s  

p r o v i s i o n s  t h e  m a r g i n a l  n o t e s  a r e  t o  b e  
d i s r e g a r d e d

I N  ,  W I T N E S S  w h e r e o f  t h e  p a r t i e s  h e r e t o  

h a v e  c a u s e d  t h e i r  r e s p e c t i v e  C o m m o n  S e a l s  

t o  b e  h e r e u n t o  a f f i x e d  t h e  d a y  a n d  y e a r  

f i r s t  h e r e i n b e f o r e  w r i t t e n



THIS AGREEMENT ’is'made the day of

1975 between h a company incorporated

under the Laws of Japan (hereinafter called "the Owner") of

the one part, and ! KENYA LIMITED, a limited •

liability company incorporated in the Republic of Kenya of
/

Nairobi, Kenya (herein­

after called "the Licensee") of the other part. :

WHEREAS, the Owner is the owner of the various trace

L «

( t h l i  Harks)



T H I S  A G R E E M E N T  ' i s ' - m a d e  t h e  d a y  o f

1 9 7 5  b e t w e e n  * ,  a  c o m p a n y  i n c o r p o r a t e d

u n d e r  t h e  l a w s  o f  J a p a n  ( h e r e i n a f t e r  c a l l e d  " t h e  O w n e r " )  o f

t h e  o n e  p a r t ,  a n d  I  K E N Y A  L I M I T E D ,  a  l i m i t e d  •

l i a b i l i t y  c o m p a n y  i n c o r p o r a t e d  i n  t h e  R e p u b l i c  o f  K e n y a  o f

/
N a i r o b i ,  K e n y a  ( h e r e i n ­

a f t e r  c a l l e d  " t h e  L i c e n s e e " )  o f  t h e  o t h e r  p a r t .

W H E R E A S ,  t h e  O w n e r  i s  t h e  o w n e r  o f  t h e  v a r i o u s  t r a c c m a :  

.  *  .  •  

s h o r t  p a r t i c u l a r s  o f  w h i c h  a r e  s e t  o u t  i n  t h e  S c h e d u l e  h e r e t o

( h e r e i n a f t e r  c a l l e d  " t h e  T r a d e m a r k s " ) ,  a n d  h a s  a g r e e d  v a e h  t h e

L i c e n s e e  t o  g r a n t  t o  t h e  L i c e n s e e  r i g h t s  t o  u s e  t h e  s a m e  i n

c o n n e c t i o n ,  w i t h  t h e  b u s i n e s s  o f  t h e  L i c e n s e e  a s  h e r e i n a f t e r

.* T
s e t  o u t .  •  •  *

N O W  I T  I S  H E R E B Y  A G R E E D  a s  f o l l o w s :

1 .  ( a )  T h e  O w n e r  h e r e b y  a g r e e s  t o  g r a n t  t o  t h e  L i c e n s e e
t

\

o n  a  n o n e x c l u s i v e  b a s i s  t h e  r i g h t  t o  u s e  t h e  T r a d e  

m a r k s  u p o n  a n d  i n  c o n n e c t i o n  w i t h  s u c h  m o t o r  

v e h i c l e s  a n d  m o t o r  v e h i c l e  p a r t s  a n d  a c c e s s o r i e s

/
i c o v e r e d  b y  t i r e  r e g i s t r a t i o n s  t h e r e o f  a s  m a y  b e

a g r e e d  u p o n ,  f r o m  t i m e ,  t o  t i m e ,  b y '  t h e  p a r t i e s  h e :



\

( b )

( h e r e i n a f t e r  c a l l e d  " t h e  G o o d s " )  i n  t h e  R e p u b l i c

o f  K e n y a  a n d  i n  s u c h  o t h e r  c o u n t r i e s  a s  m a y  

•  »  ^  .
b e  m u t u a l l y  a g r e e d  u p o n  f r o m  t i m e  t o  t i m e  

b y  O w n e r  a n d  L i c e n s e e ,  s u b j e c t  t o  t h e  

a b s o l u t e  c o n t r o l  b y  t h e  O w n e r  o f  t h e  s t a n d a r d s ,  

' s p e c i f i c a t i o n s ,  q u a l i t y  a n d  a d v e r t i s i n g  o f  t h e  

G o o d s .

T h e  O w n e r  s h a l l  b e  p a i d  n o  r e m u n e r a t i o n  f o r  t h e  

g r a n t  c f  t h e  s a i d  r i g h t s ;  b u t  t h e  L i c e n s e e  

s h a l l  o n  d e m a n d  r e p a y  t o  t h e  O w n e r  a l l  e x p e n s e s  

i n c u r r e d  b y  t h e  O w n e r  i n  c o n n e c t i o n  w i t h  t h e  

c a r r y i n g  o u t  o f  t h i s  A g r e e m e n t .

T h e  L i c e n s e e  h e r e b y  u n d e r t a k e s :

( a )  T o  u s e  t h e  s a i d  T r a d e m a r k s  i n  r e l a t i o n  o n l y  t o  

♦
t h e  G o o d s  p r o d u c e d  i n  a c c o r d a n c e  w i t h  s t a n d a r d s ,  

s p e c i f i c a t i o n s  a n d  ' i n s t r u c t i o n s  l a i d  d o w n  o r  

a p p r o v e d  b y  t h e  O w n e r  o r  i n  r e l a t i o n  t o  t h e  s a i d  

G o o d s  w h i c h  f r o m  i n s p e c t i o n  b y  t h e  O w n e r  a r e  

o t h e r w i s e  s a t i s f a c t o r y  a n d  a c c e p t a b l e  t o  t h e  O v m <

/



B e f o r e  c o m m e n c i n g  s a l e  o r  d i s t r i b u t i o n  o f  t h e  

G o o d s  a n d  a t  s u c h  o t h e r  t i m e  o r  t i m e s  d u r i n g  

t h e  c o n t i n u a n c e  o f  t h i s  A g r e e m e n t  a s  t h e  O w n e r  

s h a l l  r e a s o n a b l y  r e q u i r e ,  t o  p e r m i t  t h e  O w n e r  

t h r o u g h  i t s  d u l y  a u t h o r i z e d  r e p r e s e n t a t i v e s ,  t o  

i n s p e c t  t h e  G o o d s ,  a s  w e l l  a s  t h e  m e t h o d s  o f  

. m a n u f a c t u r i n g ,  i n  o r d e r  t h a t  t h e  . O w n e r  m a y  s a t i s f y  

i t s e l f  t h a t  t h e  G o o d s  m e e t  w i t h  t h e  s t a n d a r d s ,  

s p e c i f i c a t i o n s  a n d  i n s t r u c t i o n s  l a i d  d o w n  o r  

a p p r o v e d  b y  t h e  O w n e r  o r  a r e  o t h e r w i s e  s a t i s f a c t o r y  

a n d  a c c e p t a b l e  t o  i t .

T o  s u b m i t  t o  t h e  O w n e r  f o r  a p p r o v a l ,  p r i o r  t o  

t h e  u s e  t h e r e o f ,  a l l  p a c k a g i n g ,  l a b e l s ,  a d v e r t i s i n g  

a n d  o t h e r  m a t e r i a l  o n  w h i c h  t h e  s a i d  T r a d e m a r k s  

a p p e a r  a n d  t o  a m e n d  t o  t h e  s a t i s f a c t i o n  o f  t h e  

O w n e r  a n y  s u c h  p a c k a g i n g ,  l a b e l s ,  a d v e r t i s i n g  a n d  

o t h e r  m a t e r i a l .

T o  g i v e  p r o m p t  n o t i c e  t o  t h e .  O w n e r  o f  a n y  i n f r i n g e -

m e n t  o r  t h r e a t e n e d  i n f r i n g e m e n t  o f  t h e  T r a d e m a r k s

s
o r  a n y  o f  t h e m .



(e) N o t  t o  , u s e  a n y  t r a d e m a r k s  o r  t r a d e  n a m e s ,  d e v i c e s  

o r  o t h e r  s i m i l a r  k i n d s  o f  i d e n t i f y i n g  w o r d s  o r

m a r k s  w h e t h e r  r e g i s t e r e d  o r  u n r e g i s t e r e d  o t h e r  

t h a n  t h e  T r a d e m a r k s  o n  o r  i n  c o n n e c t i o n  w i t h  a n y

c f  t h e  G o o d s  w i t h o u t  t h e  p r i o r  c o n s e n t  i n  w r i t i n g

'  o f  t h e  O w n e r .

I f  s o  r e q u i r e d  b y  t h e  O w n e r  o r  b y  t h e  L i c e n s e e  t h e  

L i c e n s e e  s h a l l  e x e c u t e  a n d  t h e  O w n e r  s h a l l  e x e c u t e  

R e g i s t e r e d  U s e r  A g r e e m e n t s  i n  f a v o r  o f  t h e  L i c e n s e e  

i n  s u c h  f o r m  a s  t h e  O w n e r  m a y  d e t e r m i n e  a n d  s h a l l  c a u s e  

t h e  s a m e  t o  b e  r e g i s t e r e d  w i t h  t h e  R e g i s t r a r  o f  T r a d e m a r k s  

i n  K e n y a  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  S e c t i o n  3 1  

o f  t h e  T r a d e m a r k s  A c t  ( C h a p t e r  5 0 5 ,  L a w s  o f  K e n y a )  a n d  

w i t h  t h e  e q u i v a l e n t  G o v e r n m e n t  o f f i c e r  i n  a n y  o t h e r  r e l e v a  

c o u n t r i e s .

T h e  L i c e n s e e  r e c o g n i z e s  t h e  O w n e r ' s  o w n e r s h i p  a n d  t i t l e
*

t o  t h e  T r a d e m a r k s ,  a s  w e l l  a s  t h e  O w n e r ' s  o w n e r s h i p  o f  a l l  

o f  t h e  O w n e r ' s  u n r e g i s t e r e d  t r a d e m a r k s ,  s e r v i c e  m a r k s  a n d  

o t h e r  d i s t i n c t i v e  f e a t u r e s  u s e d  i n  c o n n e c t i o n  w i t h  t h e  

T r a d e m a r k s  a n d  i t  i s  u n d e r s t o o d  t h a t  L i c e n s e e  s h a l l  n o t  

a c q u i r e ,  a n d  s h a l l  n e t  c l a i m  a d v e r s e l y  t o  t h e  O w n e r , a n y



I

r i g h t ,  t i t l e  o r  i n t e r e s t  i n  e n d  t o  t h e  T r a d e m a r k s ,  *  

o r  a n y  o f  t h e  O w n e r ' s  u n r e g i s t e r e d  t r a d e m a r k s ,  s e r v i c e  

m a r k s  o r  o t h e r  d i s t i n c t i v e  f e a t u r e s  u s e d  i n  c o n n e c t i o n  

w i t h  t h e  T r a d e m a r k s .

I n  e v e n t  o f  a n  i n f r i n g e m e n t  o f  t h e  T r a d e m a r k s  b y  a  t h i r d  

p a r t y ,  t h e  - O w n e r  s h a l l  h a v e  t h e  s o l e  r i g h t  t o  b r i n g  p r o ­

c e e d i n g s  a g a i n s t  t h e  i n f r i n g e r  a n d  t o  r e t a i n  d a m a g e s  

r e c o v e r e d  i n  a n y  s u c h  p r o c e e d i n g s .

T h i s  A g r e e m e n t  s h a l l  b e c o m e  e f f e c t i v e  o n  t h e  d a t e  o f  l a s t  

e x e c u t i o n  a n d  s h a l l  r e m a i n  i n  f o r c e  w i t h o u t  f i x e d  l i m i t  o f  

p e r i o d ,  u n l e s s  s o o n e r  t e r m i n a t e d  a s  h e r e i n  p r o v i d e d .  T h i s  

A g r e e m e n t  m a y  b e  t e r m i n a t e d  o n  n i n e t y  ( 9 0 )  d a y s '  w r i t t e n  

n o t i c e  b y  e i t h e r  p a r t y .  T h e  f o r e g o i n g  n o t w i t h s t a n d i n g ,  t h i s  

A g r e e m e n t  m a y  b e  t e r m i n a t e d  f o r t h w i t h  b y  t h e  O w n e r  b y  

n o t i c e  i n  w r i t i n g  g i v e n  a t  a n y  t i m e  t o  t h e  L i c e n s e e  i f :

( i )  T h e  L i c e n s e e  c o m m i t s  a  b r e a c h  o f  a n y  o f  t h e

u n d e r t a k i n g s  o r  a g r e e m e n t s  h e r e i n  c o n t a i n e d  a n d  

o n  i t s  p a r t  t o  b e  p e r f o r m e d  o r  o b s e r v e d  a n d  s h a l l  

n o t  r e m e d y  t h e  s a m e  ( i f  i t  i s  c a p a b l e  o f  r e m e d y )  

w i t h i n . 3 0  d a y ’ s  a f t e r  n o t i c e  i s  g i v e n  t o  i t

s p e c i f y i n g  s u c h  b r e a c h  a n d  r e q u i r i n g  s u c h  r e m e d y ;  o



* *

( i i )  T h e  L i c e n s e e  s h a l l  h a v e  a  r e c e i v e r  a p p o i n t e d

o v e r  a n y  o f  i t s  a s s e t s  o r  s n a i l  g o  i n t o  l i q u r d a t i o  

o r  s h a l l  e n t e r  i n t o  a n y  c o m p o s i t i o n  w i t h  i t s  

c r e d i t o r ' s  o r  i f  i t  s h a l l  c e a s e  o r  t h r e a t e n  t o  

c e a s e  t o  c a r r y  o n  b u s i n e s s .

U p o n  t e r m i n a t i o n  o f  t h i s  A g r e e m e n t ,  f o r  a n y  r e a s o n ,

L i c e n s e e  a g r e e s  t o  d i s c o n t i n u e  u s e  o f  t h e  T r a d e m a r k s  a n d  

a n j ’  o f  t h e  O w n e r ' s  u n r e g i s t e r e d  t r a d e m a r k s ,  s e r v i c e  m a r k s  

a n d  o t h e r  d i s t i n c t i v e  f e a t u r e s  u s e d  i n  c o n n e c t i o n  w i t h  t h e  

T r a d e m a r k s .  L i c e n s e e  a l s o  a g r e e s  n o t  t o  a t t e m p t  t o  r e g i s t e r  

o r  u s e  a n y  t r a d e m a r k s  c o n f u s i n g l y  s i m i l a r  t o  a n y  o f  t h e  

T r a d e m a r k s  o r  s u c h  t r a d e m a r k s ,  s e r v i c e  m a r k s  o r  d i s ­

t i n c t i v e  f e a t u r e s .  T h i s  c o v e n a n t  s h a l l  s u r v i v e  

t h e  t e r m i n a t i o n  o f  t h i s  A g r e e m e n t .



U p o n  t e r m i n a t i o n  o f  t h i s  A g r e e m e n t ,  t h e  L i c e n s e e  s h a l l

> /
j o i n  w i t h  t h e  O w n e r  i n  a p p l i c a t i o n s  t o  h a v e  t h e  e n t r i e s  

o f  t h e  L i c e n s e e  a s  a  ’ ’ R e g i s t e r e d  U s e r ”  c a n c e l l e d  a t  t h e  

T r a d e m a r k s  O f f i c e  o f  K e n y a ,  a n d  f o r  t h i s  p u r p o s e  u n d e r t a k e s  

t o  d o  s u c h  a c t s  a n d  s i g n  s u c h  d o c u m e n t s  a s  m a y  b e  r e q u i s i t e  

t o  t h i s  e n d  a n d  i n  t h e  e v e n t  o f  f a i l u r e  b y  t h e  L i c e n s e e  

t o  c o m p l y  w i t h  t h e  r e q u i r e m e n t s  o f  t h i s  p r o v i s i o n  t h e  

O w n e r  i s  h e r e b y  g i v e n  f u l l  a n d  i r r e v o c a b l e  P o w e r  o f  A t t o r n e y  

b y  t h e  L i c e n s e e  i n  t h e  L i c e n s e e ' s  p l a c e  a n d  s t e a d  t o  d o  

s u c h  a c t s  o r  s i g n  s u c h  d o c u m e n t s  a s  m a y  b e  n e c e s s a r y  o n  

b e h a l f  o f  t h e  L i c e n s e e  t o  e f f e c t  t h e  c a n c e l l a t i o n  o f  t h e  

L i c e n s e e  a s  a  ’ ’ R e g i s t e r e d  U s e r "  i n  r e s p e c t  o f  t h e  s a i d

T r a d e m a r k s  .  •
•\

T h i s  A g r e e m e n t  i s  p e r s o n a l  t o  t h e  p a r t i e s  h e r e t o  a n d  

n e i t h e r  i t  n o r  a n y  o f  t h e  r i g h t s  a r i s i n g  t h e r e f r o m  s h a l l  

b e  a s s i g n e d ,  c h a r g e d  o r  d i s p o s e d  o f  i n  a n y  w a y  b y  e i t h e r

p a r t y  w i t h o u t  t h e  p r i o r  c o n s e n t  i n  w r i t i n g  c f  t h e  o t h e r!

p a r t y .



A n y  n o t i c e  r e q u i r e d  o r  a u t h o r i z e d  t o  b e  g i v e n  b y  e i t h e r  

p a r t y  h e r e u n d e r  m a y  b e  l e f t  a t  o r  s e n t  b y  r e g i s t e r e d  

"posti ( i _ - y  i . c g i s t e r e d  f i r s t  c l a s s  a i r m a i l  i n  t h e  c a s e  o f  a  

n o t i c e  s e n t  t o  a  p l a c e  o u t s i d e  t h e  c o u n t r y  i n  w h i c h  i t  i  

p o s t e d )  t o  t h e  O w n e r  a t »
. %

T o k y o ,  J a p a n  a n d  t o  t h e  L i c e n s e e

a t  i t s  r e g i s t e r e d  o f f i c e .  A n y  s u c h  n o t i c e  s o

p o s t e d  s h a l l  b e  d e e m e d  t o  h a v e  b e e n  s e r v e d  a t  t h e

e x p i r a t i o n  o f  7 2  h o u r s  f r o m  t h e  t i m e  o f  p o s t i n g  i f

s e n t  t o  a  p l a c e  i n  t h e  c o u n t r y  i n  w h i c h  i t  i s  p o s t e d

o r  1 2 0  h o u r s  i f  s e n t  t o  a  p l a c e  i n  a n o t h e r  c o u n t r y .

T h i s  A g r e e m e n t  c o n s t i t u t e s  t h e  e n t i r e  a g r e e m e n t  a n d  

t i n d e r s t a n d i n g  b e t w e e n  t h e  p a r t i e s  h e r e t o  i n  c o n n e c t i o n  

w i t h  t h e  T r a d e m a r k s  a n d  s u p e r s e d e s  a l l  d o c u m e n t s  a n d  

c o r r e s p o n d e n c e  e n t e r e d  i n t o  p r i o r  t o  t h e  d a t e  h e r e o f .

T h i s  A g r e e m e n t  s h a l l  b e  g o v e r n e d  b y  a n d  c o n s t r u e d  i n  

a l l  r e s p e c t s  i n  a c c o r d a n c e  w i t h  t h e  l a w  o f  J a p a n .

A l l  c o s t s  o f  a n d  i n c i d e n t a l  t o  t h e  p r e p a r a t i o n ,  e x e c u t i o n  

a n d  s t a m p i n g  o f  t h i s  A g r e e m e n t  a n d  o f  t h e  s a i d  R e g i s t e r e d



✓

U s e r  A g r e e m e n t s  a n d  a l l  r e g i s t r a t i o n  f e e s  s h a l l  b e  p a i d  

b y  t h e  L i c e n s e e .

I N  W I T N E S S  W H E R E O F ,  t h e  p a r t i e s  h e r e t o  h a v e  c a u s e d  

t h e i r  r e s p e c t i v e  c o m m o n  s e a l s  t o  b e  h e r e u n t o  a f f i x e d  t h e  

d a y  a n a  y e a r  f i r s t  a b o v e  w r i t t e n .
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N u m b e r
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2 7  F e b .  1 9 7 1 M o t o r  v e h i c l e s . a  

p a r t s  t h e r e o f  i n  

e l u d e d  i n  C l a s s

3 1  J u l y  1 9 7 2 M o t o r  v e h i c l e s  a  

p a r t s  t h e r e o f  i r  

e l u d e d  i n  C l a s s

A p p l i c a t i o n

p e n d i n g
-



A P P E N D I X  M l

Lioinoiag ( f r k d i ;<«■»«)

it
W H E R E A S ,  i s  t h e  o w n e r  o f  t h e  t r a d e m a r k  1 1  ’

w h i c h  t r a d e m a r k  w a s  r e g i s t e r e d  i n  t h e  U n i t e d  S t a t e s  o f  A m e r i c a  

a n d  a l s o  t h r o u g h o u t  t h e  w o r l d ,  a n d  p a r t i c u l a r l y  i n  K e n y a  a n d  t h e  

s a i d  t r a d e m a r k  "  "  i s  a l s o  a  p r i n c i p a l  p a r t  o f  t h e

c o r p o r a t e  n a m e ;  a n d

W H E R E A S ,  L i c e n s e e  w i l l  b e  i n c o r p o r a t e d  i n  K e n y a  w i t h  t h e  

o b j e c t  o f  e n g a g i n g  i n  t h e  b u s i n e s s  o f  t h e  a s s e m b l y ,  m a n u f a c t u r e

a^TSale  o f  m o t o r  v e h i c l e s  a n d  p a r t s  a n d  a c c e s s o r i e s  t h e r e f o r

.

i



T R A D E  N A M E  A G R E E M E N T

I " 0„
T H I S  D E E D  e n t e r e d  i n t o  t h i s  d a y  o f  ,  1 9 7 5

b e t w e e n  ' ,  a  c o r p o r a t i o n  o r g a n i z e d
t •

a n d  e x i s t i n g  u n d e r  t h e  l a w s  o f  t h e  S t a t e  o f  D e l a w a r e ,  U n i t e d  

S t a t e s  o f  A m e r i c a ,  w i t h  a  p l a c e  o f  b u s i n e s s  a t

,  S t a t e  o f  N e w  Y o r k ,  U n i t e d  S t a t e s  

o f  A m e r i c a  ( h e r e i n a f t e r  r e f e r r e d  t o  a s  1  ! ' )  a n d  I N D U S T R I A L

A N D  C O M M E R C I A L  D E V E L O P M E N T  C O R P O R A T I O N  a s  T r u s t e e  f o r  a n d
• . . -

o n  b e h a l f  o f  K E N Y A  L I M I T E D  ( i n  f o r m a t i o n ) ,  a

c o m p s n y  t o  b e  i n c o r p o r a t e d  u n d e r  t h e  l a w s  o f  K e n y a  w i t h  a  

p l a c e  o f  b u s i n e s s  a t  N a i r o b i ,  R e p u b l i c  o f  K e n y a . ( h e r e i n a f t e r  

r e f e r r e d  t o  a s  ’ ' L i c e n s e e " )  . .

- . W I T N E S S E T H :

V ' n
W H E R E A S ,  i s  t h e  o w n e r  o f  t h e  t r a d e m a r k  "  ,

w h i c h  t r a d e m a r k  w a s  r e g i s t e r e d  i n  t h e  U n i t e d  S t a t e s  o f  A m e r i c a  

and also t h r o u g h o u t  L h e  w o r l d ,  a n d  p a r t i c u l a r l y  i n  K e n y a  a n d  t h e  

said t r a d e m a r k  "  "  i s  a l s o  a  p r i n c i p a l  p a r t  o f  t h e

c o r p o r a t e  n a m e ;  a n d

W H E R E A S ,  L i c e n s e e  w i l l  b e  i n c o r p o r a t e d  i n  K e n y a  w i t h  t h e  

o b j e c t  o f  e n g a g i n g  i n  t h e  b u s i n e s s  o f  t h e  a s s e m b l y ,  m a n u f a c t u r e  

a r i c f ^ s b l e  o f  m o t o r  v e h i c l e s  a n d  p a r t s  a n d  a c c e s s o r i e s  t h e r e f o r



i n  a c c o r d a n c e  w i t h  s p e c i f i c a t i o n s  a n d  s t a n d a r d s ,  d r a w i n g s  a n d

> . .  *
d e s i g n s  f u r n i s h e d  o r  a p p r o v e d  b y  >  ;  a n d  '  .

W H E R E A S ,  t h e  s a i d  T r u s t e e  o n  b e h a l f  o f  L i c e n s e e  h a s  r e q u e s t e d  

p e r m i s s i o n  o f  t o  u s e  t h e  w o r d s  "  "  a s  p a r t  o f  t h e

c o r p o r a t e  a n d  c o m m e r c i a l  n a m e  o f  L i c e n s e e  a n d  h a s  g r a n t e d  s u c h  

p e r m i s s i o n  o n  t h e  t e r m s  a n d  c o n d i t i o n s  n o w  i n c o r p o r a t e d  i n  t h i s  

A g r e e m e n t ;  ‘

N O W ,  T H E R E F O R E ,  a n d  t h e  s a i d  T r u s t e e  f o r  a n d  o n  b e h a l f  

o f  L i c e n s e e  m u t u a l l y  a g r e e  a s  f o l l o w s :

1 .  h e r e b y  a u t h o r i z e s  L i c e n s e e  t o  u s e  t h e  w o r d s

"  "  a s  a  p a r t  o f  i t s  c o r p o r a t e  a n d  c o m m e r c i a l  n a m e ,

w h i c h  n a m e  s h a l l  b e  1 1  K e n y a  L i m i t e d "  o n  t h e  e x p r e s s

u n d e r s t a n d i n g  t h a t :

( a )  T h e  p e r m i s s i o n  g i v e n  t o  L i c e n s e e  t o  u s e  t h e  w o r d s

"  n  i n  i t s  c o r p o r a t e  a n d  c o m m e r c i a l  n a m e

•  i s  r e v o c a b l e  b y  ,  i n  i t s  a b s o l u t e  d i s c r e t i o n ,  a n d  

t h a t  u p o n  t h e  r e v o c a t i o n  o f  t h i s  p e r m i s s i o n  t h e  u s e  

o f  t h e  s a i d  n a m e  s h a l l  c e a s e .

i

k_^

\
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( b )  L i c e n s e e  s h a l l  s p e c i f i c a l l y  i n c l u d e  i n  i t s  M e m o r a n d u m

o f  A s s o c i a t i o n  t h e  f o l l o w i n g  i n  t h e  n a m e  c l a u s e
.1

t h e r e o f ,  " T h e  C o m p a n y  s h a l l  h a v e  t h e  n a m e  '

K e n y a  L i m i t e d , 1  p e r m i s s i o n  h a v i n g  b e e n  o b t a i n e d  

b y  v i r t u e  o f  a  T r a d e  N a m e  A g r e e m e n t  w i t h

,  N e w  Y o r k ,  U n i t e d  S t a t e s  o f
•  - ■ * .  * *

A m e r i c a ,  d a t e d  .  $ t o  u s e  t h e

w o r d s  '  t h e  r e g i s t e r e d  t r a d e m a r k

o f  t h e  s a i d  <■ a s  p a r t  o f  i t s

n a m e  f o r  t h e  d u r a t i o n  o n l y  o f  s u c h  p e r m i s s i o n ,  u p o n  

c o n d i t i o n  t h a t  s u c h  u s e  s h a l l  c e a s e  i m m e d i a t e l y  u p o n  

t h e  r e v o c a t i o n  o f  s u c h  p e r m i s s i o n  b y  t h e  s a i d

2 .  T h e  s a i d  T r u s t e e  f o r  a n d  o n  b e h a l f  o f  L i c e n s e e  h e r e b y  

I -  c o v e n a n t s  a n d  a g r e e s  t h a t :

0 0  L i c e n s e e  w i l l  f o r m a l l y  i n c l u d e  i n  i t s  M e m o r a n d u m  o f  

A s s o c i a t i o n  a  p r o v i s i o n  a s  s e t  f o r t h  i n  c l a u s e  1 ( b )  

h e r e o f ,  a n d  w i l l  c a u s e  t h e  s a i d  M e m o r a n d u m  o f  

A s s o c i a t i o n ,  i n c l u d i n g  s u c h  p r o v i s i o n ,  t o  b e  approved

b y  t h e  a p p r o p r i a t e  a u t h o r i t i e s  i n  K e n y a ,  a n d  t o  b e

• «< •

r e g i s t e r e d  a s  r e q u i r e d  b y  l a w .



( b )  L i c e n s e e  w i l l  u s e  t h e  w o r d s  1 1  "  i n  i t s

c o r p o r a t e  a n d  c o m m e r c i a l  n a m e  o n l y  f o r  s o  l o n g  a s

»  i n  i t s  a b s o l u t e  d i s c r e t i o n ,  m a y  c o n t i n u e  s u c h  

p e r m i s s i o n ,  a n d  t h a t  u p o n  r e v o c a t i o n  o f  t h e  s a i d  

p e r m i s s i o n  b y  ,  L i c e n s e e  s h a l l  t a k e  a l l  n e c e s s a r y  

l e g a l  s t e p s  t o  e l i m i n a t e  a n d  d e l e t e  f r o m  i t s  c o r p o r a t e  

a n d  c o m m e r c i a l  n a m e  t h e  w o r d s  * *  "  a n d  t o

a m e n d  i t s  M e m o r a n d u m  o f  A s s o c i a t i o n  a n d  A r t i c l e s  o f  

A s s o c i a t i o n  t o  t h e  e n d  t h a t  a n y  r e f e r e n c e  t o  t h e

s a i d  n a m e  i s  d e l e t e d  t h e r e f r o m ,  a n d  i t  s h a l l  n o t

/
t h e r e a f t e r  m a k e  u s e  o f  t h e  w o r d s  "  o r

- a n y  c o n f u s i n g l y  s i m i l a r  n a m e  i n  a n y  m a n n e r  o r  f o r m  

w h a t s o e v e r  i n  t h e  c o n d u c t  o f  i t s  b u s i n e s s .

( c )  S h o u l d  L i c e n s e e  f a i l  t o  d i s c o n t i n u e  t h e  u s e  o f  t h e

w o r d s  "  • '  i n  i t s  c o r p o r a t e  a n d  c o m m e r c i a l

n a m e  a s  r e q u i r e d  a b o v e  L i c e n s e e  w i l l  p a y  U . S .  $ 5 0 0  

p e r  d i e m  w h i l e  i t  c o n t i n u e s  t h e  u s e  o f  t h e  w o r d s  "

1 1  i °  i t s  n a m e ,  i n  v i o l a t i o n  o f  t h i s  A g r e e m e n t ;  b u t  

t h e  o b l i g a t i o n  t o  p a y  t h e  s a i d  s u m  t o  s h a l l  n o t  i n  a n y  

w a y  p r e j u d i c e  t h e  r i g h t  o f  t o  o b t a i n  f r o m  t h e  proper



.  j u d i c i a l  a u t h o r i t i e s  a n  o r d e r  a g a i n s t  t h e  u s e  o f  t h e  

t r a d e m a r k  '  '  a n d  t o  o b t a i n  a  d e c r e e

o f  a  c o u r t  h a v i n g  j u r i s d i c t i o n ,  o r d e r i n g  L i c e n s e e  t o  

d i s c o n t i n u e  t h e  u s e  o f  t h e  w o r d s  '  '

i n  i t s  c o r p o r a t e  a n d  c o m m e r c i a l  n a m e .  T h e  s a i d  

T r u s t e e  f o r  a n d  o n  b e h a l f  o f  L i c e n s e e  h e r e b y  r e c o g n i z e s  

t h e  i n a d e q u a c y  o f  m o n e y  p a y m e n t  a s  a  r e m e d y  o f  

f o r  b r e a c h  o f  t h i s  A g r e e m e n t  a n d  d o e s  h e r e b y  c o n s e n t  

t o  '  s  o b t a i n i n g  a  d e c r e e  o f  a  c o u r t  h a v i n g  j u r i s d i c t i o n  

o r d e r i n g  L i c e n s e e  t o  - d i s c o n t i n u e  t h e  u s e  o f  t h e  t r a d e m a r k

"  i n  i t s  n a m e  a n d  t o  e n j o i n  L i c e n s e e  

f r o m  c o n t i n u i n g  t o  u s e  t h e  w o r d s  "  1  i n  i t s

c o r p o r a t e  a n d  c o m m e r c i a l  n a m e .

3 .  N o t h i n g  h e r e i n  s h a l l  g i v e  L i c e n s e e  a n y  r i g h t  o r  i n t e r e s t  

w h a t s o e v e r  i n  t h e  w o r d s  "  i , "  i t  b e i n g  u n d e r s t o o d

a n d  a g r e e d  t h a t  t h e  p e r m i s s i o n  h e r e b y  g i v e n  s h a l l  b e  c o n f i n e d  

- o l e l y  t o  u s e  o f  t h e  s a i d  w o r d s  1  1 1  i n  t h e  c o r p o r a t e

a n d  c o m m e r c i a l -  n a m e  o f  L i c e n s e e  u n d e r  t h e  c o n d i t i o n s  d e f i n e d  

h e r e i n .

v
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4. The permission hereby given to Licensee is personal 

to it and shall not be transferable to any successor or assign 

of Licensee without the prior written consent of

5. It is agreed between the parties that the permission 

given herein to Licensee shall not prevent from using its

name or trademarks in Kenya or-from extending a similar permission 

to other persons in the discretion of .

6. It is agreed between the parties that revocation of the 

permission herein given by to Licensee shall be deemed to 
become effective upon the expiration of sixty days from the day 
notice is given by to Licensee, it being understood that the 

term of sixty days shall be computed from the day notice is 

dispatched by cablegram or registered mail to Licensee at its 

registered office.

7. It is agreed between the parties that the provisions of 

this Agreement shall be construed in accordance with and under 

the laws of the State of New York, United States of America.

IN WITNESS WHEREOF, the said Trustee has signed, sealed and 

delivered this Deed and has hereto affixed its signature 1

1 # I

l



and seal by its duly authorized officer
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