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LONDON, R.0.3,

21-c7 |

51
i ij/ 26th Nay, 1919,
Iy

eir, ‘:" i 04 )

Inh nr-ronoo to your letter of the l4th March

(reference Ikr 1!7"/1’) ¥o DOV beg o eneloes oertein

representetions on the new Electric Ordinance of thne
British Bast Afries Frotectorste.

1. e Neirobi Rectric Power and Lighting Oompany
Limited (hereinaftér osllea sme CoRpany*) was lncorporated
ia England on the 23raq Fevrusry 1906, mainly witn the object
of taxing OYver and carrying out a Ooncession
an A‘l‘l.tn_‘ dated the 26th July 1906 Rade
Eirtsel thereinsfrter referred to as

in the form or
between Olement
the Oontractor and the
Orown Agents for the Oolontes 8cting for and on behalf of Hie
Majesty's High Oommissioner for the nm mlcl

Prohatonto
for the pnvma axd swpply Ot Mtrum mg uannu
and pover purpeses 1a the autmt of Nairong.
2. e principal provisions of the Agreement are as
follows : - ;
(8). e Beirodtd District 1s defined by cleuse 1 (r)
%o mesn exd include.
(1) e Jownship end s1) otner portions of the
8ree comprised within g oircle drewn at a
Fadius of 15 miles from the present office
Of the Sub-Commissioner 12 the Townsnip,
and also
(2) sueh poﬂ;o‘ of the said aistrict between
, the se1d aree and the Ruers Falls there-
Anerter memticned es mall ve situste

e M :a.tq' of gtate
Ahe Oglontes,

0’”.“1 mo

ml, 8.W.l. - »
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within 3 miles or any part or the
main laid by the Oontractor between
the seid ares and the said Falls under
the contract.
L AB). Olmuse 2 confers upon tne Oontractor the ex-
) clusive right te swpply electricity for light-
iag and 4 power purposes in the Neirobi District
for a term or 10 Years Iram the 8th April 1906.

(0)e Olmuses 3, 4 , 3 deal with the grent or fecili-
ties for water power, leeses and wey leaves
Tespsctively.

j'(‘a). The terms for the GUpply of electricity are
regulated by cisuse 11 T=io2 provides ror a
Baximuz cherge of 8 annss P71; Bnglish Board
of TWede unit in the C8ac 9f electricity sup-
rlied rfor 11ghkting purposes > and of 3 annas
Per 1ike unit ie ths cene or eleo”ricity sup-
Plied for power PUrHC 405 . “ne oleuse elso
pPTOVides ror alterna$ v, methode of chargirng
and for the st of #¥23uric lines lsld won
the property or Oonwvursrs . i
Provieion 1s alsc mads for the supply of elec-
tricity fur we Municiral Committee or the

Twuship of Nesirooi,

/ 10). By clsuse 15 the Tights of the Oout sptor are
@eglarsd 10 be subject to she Provisicne of
ihe Indien Bieotricity Aot 4887 and 1t 14
further 5,0,01,.!&4"@! nothing conteined in
/= 'Whe Ooncession 1s to oXexpt the Uontractor

from any rurther legislation or regulations
, 'mnlo to electrioel undertakings in the
Protectorate,

b (2)




/ ..Af). Olause 20 provides tor en extension or iy
R A term of 10 gears for s furiner
Beriod of 15 years provided that quring tue
original term of 10 mwars
have provided a "'\’3

%

tRe Oontregtor shal)
the ressonsble satis-

faotion of the Hy ;v- S%i0ner.

R Rl Qush origi-

ro VR f*’ ’3'“””’/4'« UL the Oog- »

< 1§ Wi, Jatuucs, tp

5 "‘r.d« {s< %2 the event | i
a g‘ % “r’!ajm tern to 25 :‘a

. ) - 1 - hu‘ e option or!“
' ‘)' 1{ ;ﬂ‘ «sYhe ‘prescrivea

-‘.“‘ >t
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I “‘mwx portions’
‘“m ares of the
M

»
") 4% 18 not

-«/r the

~the Company's u,rauna

sufficlent to point CNY Lhet on

1t being, 1t 1s mmitves,
ho occasion has notice been

&lven ss provideq ts clause 21
12 the event

of the Oompeny being in defsuls @bd thet in the
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abeencE Of smich notice tne term of the Ooncession haes
b‘cp‘ axtend ed and the further period ar 15 years from

the 31st July 1916 1s ROW iR force.

5. Te Ordinance es drefted conteins no reference
whatever to the Company or to Shelr rights, Dotwithstanding
the fact thet the Gompany sre believed to be the omy
CORO#ssionaires in the Protectorate who ere ot work under
the terms of an existing igresment ¥ith the Govermment and
are alone entitled to provide s !!!_PAIJI_!L‘.!!,!&&#!L!!M,
the Neirobi district. Wt the effect of the Ordinstics woux
bs 10 open the Distriet go OGRpetition or encroschment ad.
theredy greetly to impeisr the Yslue of We present Qonocessién.
The lmmense mumber of restrictions vhich would became applio-
sble to the Compeny's umdertexing Particularly in the ocases
of sy future works which they Bay undertaxe, are utterly
inoonsistens with the terms of the OCoRoession end would 1n-
tuqt on -m‘:mxmw. 1888, and expense and in
T80 confiscele  1args part of the siarenolders property.

7

6s  No DIOVINION 18 made by tne draft Ordinence for
compensation to the &m for any 108s or Prejudice which
it "'n-umrw Te8%0a of the proposed legislative inter-
ference with its Fights, 1a respect of either (%) the tntro-
duetion of owoittion into the Neirobi Districs: (b) 1ater-
Terence with the existing undertaxing of the Oompeny and their
Bothods of ORFTYING on their business or (o) sdditiona) ax-
bense 1mposed o the Oompety in Connection with <xising
ond future‘works-ror the PPy of electrioiry.

Te By the grent or the Oancession and the subdsequent
consent of H.M.Govermant 0 1ts transfer to the Colpany

(%)
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there )d"h. veatsd in the Jompeny valuable rignis upon the "
faith of which the maWn heve invested ‘tnsyr ROney

and the ompeny hes incurréa heavy expenaitirs. ' r con-
trect of this xind hed been Bade vith the Home Govermment
in regerd to rights ia Orown Property in mnglana, Perliament
¥ould never sanoction s &eneral ,sct or Parliament whigh would
have the effect orf conrisceting those rigats, or otherwise
munu them except uponm the terms of ru1) compensation.
mo Nstional Telephone Oompany* s case R8Yy serve ss an 111ys-

’ . -tntlol of the attitude or Parliament even whers the

/ ‘,Oovormom 1t8elf hed entered 1nto no contract. Here the

pvoment 1tselr made the Gontract: and the Same vernment
no' Proposes legislation wch ¥1ll deprive the other ocon-
tragting Party of the benerits conrerred by the @vermment's

owh comtrect. Te case Surely has only to pe Stated to
degonstrate the ®©Epeny's sbsolute right to a Protecting
0lsuse WMich shall preserve 1ts contrectusl position intact,
or if in tln Public interest Ay interference s necessary
shall confer upon the Campany s right to m11 compensation,
Witk the amove prelininary Amisslon, we proceed 10 some-

what more detailed observations on the Proposed Ordinance.

e Art 3 (1) 1s gonera1 and 1s clesriy intended to in-
clude the Nsirody Campeny. Tis provision 1s objected to on
/ WRe ground thet vy including the Nairoby Oompany, 1t submits
}:yal Oompany to sll terms Of the Ordinance, express or im-
"A.f"'-,u“. UAlees sxpreesiy excepted. Mie 1s dearing witn
oo ,’\P RAVLOF the wroms way roust. Prima mcte the @vermment
~" sbould homour 1ts contreots and not seex ‘o interfere witn
‘I mtnmn Tights 8lready granted - Particularly those
e cnnlod by 1tself axgept: -

1 1(-) vhere some definite amd 8Pecific grouma qr pubyc

e m roquires 1t, and {

e i @
?“1 r’ (u Qu;mnmw%
,_:'()"(“%'r'f,“' i AR, " r 3=
AL A T '
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‘ A8 drafted, the clause lmposes upon the Campany the burden
or searching through the Ordinence 1in order to ascertain
”.‘n:y ooncelvable contingency in which 1t mignt e affect-

. ed and the risk or erronsous mt.orputanon of 1ts pro-
) "Yutou 0O small riek with an instrument so long, so
’/oolpllx 8nd s ebacure 1ip its phraseoclagy.
IV 1s therefore mnx:ted_ bcat if toere pe any tarms
of the Ordinence which inhe pubilc antefes® reuires shoulq
"'oo Rad® apylicadble to N Neirobi Campany the result should
"y 8ttained by a cleusu acluding the Oompany from the
operation of tLe Ordinenae a.together except in regard to
J:uch 8P6C1T1c tO™MA, and that {n regard to these, the
go.pany should by express Provisions in the clause itselr,
bc &lven full campensati on.

8. Although 1t 1s not ror the Compeny to point out

all the particular Provisions of the proposed Ordinance

vaiech aust or may prejudicially afrect them, they desire,

1B def srence to Viscount Milner's request, to draw atten-

tloa { o the more ob\.louc points whnile expressly unm

that | dey do so by W&y of 1llustration, It is mracuoablo
Do ITOR | 20 nature of the oase Lo prepary 99 exthausiive 11st,

‘mo_ Ot ¥inance 18 so far reaching 1in ;*,_‘,, fecéie and 80 com~

108l W 1n 1ts provisions tnec 1t s, 0vd Sle 10 4o 8o at

Ve propsent time. Moy posr pe, 1, feared, wil. arise in

' N lure whieh no one at § s ,al gan roreses. The follow-

i%g poiats are suvittteq s V.1V streting the nature of tne

Company 's owutm- to W Oraft Ordinance.

(4 Wby 5 46/ Tundmment, s .
"q}mr-ui‘_\a #4 (1) has dlready been rererred to

in paregrepn 7 supra .

T

SRS Y Bub-cleuse (2) relates to the application of
re, @ wa0e 0 oo
re) of Vs & the Ordinance to Prior Licensees and oconsti-

tutes sn obvious infraction of the terms or

the Oompeny' s oconcession,




Bub-cleuas 2 (m) wuaa Bénder 4@. u;,t;,g
HOTKE of Yoy Qanmk”‘lﬁbj-o: %o the nmza

10R8 OF the Ordisapyal It 1s not clser l;,; L

a8 & matbter or u.urvrn.auun mmgr &}lq i
¥hole of the pwnvi.i~na or \is; m;moentﬂ;',v

Lntended to apply to the Coapany's exfhting L

works or oaly thoss Provigiscax and umn—

tions which relate to sdfety ang pﬂf/'ﬂ%

matters epecifically enumersies . n‘;‘-!‘fzi'nr
case for the reasons Zles®, 1R parag'aph

5 supre the Oompany sulmit that Byry are en-
titled o a o' yar statement o/ re Articles
by which their undertaking vwid be afectel

lml. of the precise RePLer wyi estent in and
to which 1t 1s provgpse. t,¢ those articles
sholld apply. to the'ir up’.ertex \ng, an oppor-
“\aity of considering '.ne effeqt of such
«7 407 9” upon their '.uxdorﬁ\xug and ot rotatng
ObJe« lons to sud’, Articles as By ol ngas
from their rid’,s unger their Ooncession,ex:
to ¥¥ _seation frol undue end unnecessary . -
t¢é rerence,
Tis effect of Bub-clause : () 1s to prevunt
£ 0o Ogmjnny :'vom obtaining s\ extansier or
S plificiitiol of thetr Powers under the sxist-
1Y concsesicn vithoyt fNrat sirrendering 1t
YRl by tho operstion or clivse 2 (c) a1

vh® Which the Vampeny mey im fuityre under- *
toke under the powers conferred by the exist-
1ug Gonoeanion are rendered subjeot in a1y -
respestis to the Provisions or the Ordinance
and W any regulstions l;d. by ‘the Governor-

-in-0Jounqil.




3og” 2> {6) the .rl‘pot of
which 18 to remder t.ho #x18ting works of the
Company entirely subject to ke provisions of
the Orainance in the event of tl}l Oompany
desiring,  or being cellsd upoh under m
terms of the mnmsstg bmpu oloctrlou:
ST ony part of the ares included in tWetr
€X18%t1ng concession which 1s not already be-
g supplied at the dete when the Ordinence
/* L4 // ~DOCONOS #ffective. e result would be that
d‘. e v £+ an extension, however sall, beyond the pre-
“ :,7”;.;".'”‘ *" aent ares or vne UORPSIY* & #upply Would render

/,,-"_' ,(-,' Whe whole of the Oampany's undertaxing sub-

H et L Ject %0 the provisions of the Orainance for

//‘ {.‘ £ ".
) i ‘._ ’/‘,xflu»pumo-u‘.
. ,f - &
'.-—;"4"’ 2N . ¥ven in the area or supply as defined by tne
gr HE .~

g 'f, 0oNcession no further 1icence would be abtain

for o]
g " 4818 if the ®Vernor-in-Gouncdl in the exerciss
W " /i of tne absolute discretion confefred Upom Mim

),.bv Sub-aclsuse 2 (d) thought fit to reruse it;

" v
: /:"_' ot * e " the o..pany‘l aroa, : :
o 8). Tue avplicetion 9f the provistoss of the Drasy
4t”" < orainsnes to no".'upplz Of LW consumers or the

YA P m:n Of nepessery vorkse in the sree at
: th o

e o 3N nrm -u-v-a by the Company would in prectige
} :"f‘r:"”"“ 7 1eesve SDATE POSULLS.  Under ATt 49 the
vi’jj ‘ omnn lo required to instel & new system

T ) trgmuon $o future gonsumers. Further

Wich the CMBENY (#ven on the Tooting of 1ts
FeRaining e Prior Licenses entitled to mupoly
8% e existing pressure over the ares now

i o, “(8). o
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covered) would be forced to Supply at the

o
<%

hby Pressures on any new lines 1t may run,
e Te reslt wauld be thet e Oampany must
maintain two distriouting systems and two
kinds of trensformers. A system under which
it mey ve Dece@sary to supply two @djolning

houses at different Pressures and unger
different systems or aistridvution stands
sell-condemned.

Art 50 (2) would put the Company cog-~
‘Pletely in the hands Of the Protectorats

)_ Authorities. The 0Olause is ras too vide
&nd would lead to endless delays ana ex-
bense. 41l xinds or detalled informaiion
(provedbly odtaineq Guly afier lomg experi-
ORce and et grest exponse) Bight be callea
Tor wuioh it s CORLrary 1o the practice of
8 designer of @ scheme %W disclose.

p ) A ; Moreover art 50 (1) would prevent tne
Compeny rrom comnecting W an indiviqual
Conduner's premises to its W8iRs without the
consent of the ®vernor-in-0ouncil under the
Pensiiy of 1o8s of their Uoncession,

In connection with the Compeny's objections o
Articles 49 & 50, 1t should ve recalled that
e existing l’iﬂ. 8nd pressure were sdopted
on the aavice of the Oonsulting Engineers to
the Oompany, whose eppointaent was srproved
by e Protectorate @vermment under the pro-
v1si088 Of Glause 10 of the Ooncession.

(@)e IV 10 assumed (mlthough 1t 18 by o means

il Ve /.avt
olear) that the existing works of the Oomp any

« me T

Will remein unafrected by the provisions or

(9;.
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®nd subject to thmediate asgsssuedt end payment "
or_mn campensation for any loss or demage, .
Present angd prospective, which amy result to the
Oompany from the epblication of ouch oocul pro-
Yistons to ite undertaxing.

(v) Mt 1n the event of His Majesty's secretery of
8tate not agresing to the insertion of such clause,
the @mpany bs hamrq ot ths Oolonia) Orrl.oa in aup-
Port of their odjeotions as on e rrxnu Bill in
Parlisment both upon the Preemble ana w_o_n mm.

Tallst the above memorentum wes ewsiting spproval
Wour Bosrd of Direotors, we received by mall a oopy of the
Best Afriomn Standexd of the 19tk April 1929 purporting to s
feport @ discussion in the Legisiative Oouncil upon the
Eectricity epi11e, Mr.McBlain who was sworn in at the
RO2%ing as 8 specisl memder ¥as, we may remind you, the
oannuuu exgineer Vho signed the Rugineers’ reyort on
DeRALS of Mesars. 8vift Rutherford & Gompany I.unqq vhet
they appiied in October last to nHis Bxcellenay the O‘VW
Tor a licence r g new Genersting munn on ill Maregua
River, ) S

He is reparted ‘es pmponn:@ mondnefit which wul
remove any poutn. am orf 8 ndﬂl“ of eny dqsoriptiog
from (sic) geméragiig ax operat{ s etestsical esargy excapt
uuu the terms of tye 'luu “and t.hnt U*l Present 1ligence
ll 'lll . 1iable %o
M and n&uorr oonpuuou uld to someone else.

“wader t\u propased -.nnni m rights of the

ltlnu u.aq ¥8ild be completely rcmum by the @vers-
u_m -nbmur. # for nmnog Modors. w1ty Ruitherrorg

*‘Q ‘e ' entitled €0 come i and oy them out.
R Ry v VvV,
SR e '

\

4

\
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Mr.McBlain proceeded Q:iiiict thet the Nairobi
Company's concession had run out. Mr.Rodwell then saiq
thet if the Compeny should fall to acquire a ndqﬁxcnnoo
uRder the terms or the fmendment, the Governcr can authortise
SoNSORe 10 bWy wp the Oompeany's plant. His Excellency
replied « *I undergtang that 18 mv.

In the memorandua we have Subnitted avove, we
venture o express the view that {he terms or tne Proposeq.
ordinence wers WBLuous, and submitted that it ¥és of lhe
Sreatess mportence that the Oompary's rights under the
yermment's own concession #hould ve clearly recognised
ond Setevl laked, : e dlscusaion which has taxen Place in
ihe legislative Oounsil sliows how well-founded the anxiaty
of the Nairobt Company is, that ihe oocasion of introduc-
ing the new ordinance might ve utllised for confiscating
Ao Ooupanys property; for payment for nachinery end pirent
Rerely would obvigusly.be mo campensation for th- oxXpropria-
tlom of @e Company's whols undertexing at @ time when there
are 12 years of the comcession atill to run. -

0n the sugiestion in the ulcuuioa that there was
S@me te0it agressent nu the Oompeny ¥a Nuld state that no
030 an belalf of the Oowpamy hae oér ndde or had pover to
nﬁ" ASToeaent with the ®vernor other than the draft
SToMRsDE Wtoch wes sent back to ke Bolicitors for the
drowa .-;atn ™7 Wa Goloates 1a Lendon in 1916, epproved on
MASLE Of the Nairobi Gompesy:

¥e Nave oMy 1 Bdd thal the discussion which hee
ta kN plage makes it Very urgent in our respectiul submisgion
that the Oolonisl Office should #1ve us the protective glause
e4ked Tor 1a pere 9 (8), or alternativery the nearing aaked
for in pers, 9 (.‘)',“ the above Nemorsndum.

(12)
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We would elso respectfully esk that an ofricial
“~xeport of the discussion in question should be furnished to
us by the Ooloniel Office, and & copy of the proposed
amendments.

¥e have the honour to be,
8ir,
Your obedient serveants,
For and on behalf of
THE NAIROBI ELBOTRIC POWLE. (v LT GHli CQa-ANY , L IMITED.

,;/f 7 A%, y/// §

A \ . 8screviin .










