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See the memorandum by Mr.Abrahams attached. %—r’ M [//Qﬂ,w’ M”

In my view we cannot say that ownership comes é&, 64 :/( 8 /?0‘4-‘ 5
wituin the doctrine wnich we nave laid down about ‘ {:
ccupation. None of the leases or ‘onveyances /J é = '

contains a covenant agalnst assiznment to W—; e

Wz
ncr-¥uroreans, and trne mere fact that the Government %‘4’ "/‘5
bids =t tre auction to Europeans is not /7//3/‘;/ W/

encugn, in my view, to glve the purchasers rights,

inter se or agalrnst the Governaent. + %

> 9 Blored P Piicins o thineins

As regard. occupation, it is true that Z/é/,az.
in respect of areas now under consideration, they
were not put up for sale as a whole at one time. ‘

5 % (/ 23/[/32_;:7 0

Nevertieless, whenever plots were 80ld, the
O;/{\ Mo¢
conveyances contained covenants against non-Buropean N god ¥ l\

cupation, and the areas were definitely known

areas, 8 which it sust have been understood that /,

as und when plotls were put up, they would be put

up under sizilar gonditions. ! f Z’ "é,f Q‘-‘f(%"{n’/@%(,";) . 2/
Trerefore, I think we should saintain i A Crvied ,,(
our view withmgard to restrictions agsinst

oceupation, but | do not think we can extend this /Zﬁ "f‘,, w— (JIW) ‘)
R ETATUTE tod

tc restrictions onm ownership. D
Fad i Y - ! LT
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relevant papers were in circulation and

.2lso invited. The position now i hat it 1s? propg;;ﬂ’
-:.unhat the ‘!Gstrmuons on ownergmg should la 0, =
i dxscon:i\nu@, but those on QuduD Wma;.n ained.e | }'[’

| the only reference to Japaneae thnt I :1}193 be n able t-q
| trage is in No,16 of 10281727 . In that ca?}

2
[mas. p}wed /(\-m: %urﬁze: accion wa
- on m Peb. ua’ftda waw}g;ied Mm &t bhe\“

| beginning ,f ths fol}av‘ing Aprqi.. There is 19
! rotarenco to the Treaty point f{) the despatgh or |

T imw'“ #rotectorate. . g
e

3P np

Mr. Poynton: »

I am sorry this has -oeen delared, but the
nave only just
returned.

Sir'R.x Hamilton -Lu, of coufse, well
acyuainted with the position as to segrecation in
townships in Kenyé and the limited extent to which
it was necessary, on legal grounds, to contin‘ue such
segregation after the declarz;tion in the 1923 lk.xite
Pap{. But there is a full memo. on the’ eubgect ln

No.19 of 17173/31. Reference to ‘{o 8 of ldl} /15\

3

The restrictions are a e;t ﬁe‘iatlcs. ‘b

rqr..entative of the Jgpau Cot;on Tradﬂing Ca. wa\s« ly’
%ooupﬁion M B House !3\ a‘plcrt in f}%ﬁtrmﬁéd A
Tantiis to vagate was givﬁ on éBbQ,{uguﬁ 995.‘:'/'/ =3
bku é: cohnﬁm wa&«am\naa, m}_ ’%

(&

enclosure dunns with this pnrtieuh{ utter.

The ‘!tuty of “the 3rd April, 191}.. and the

iuppl.-ouury Convention of 30th July,1926, afyly t.o y

-? spuuu rm:om is made in‘the: h.ner tn
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| Requests aavice on the general situation wnich nas

o e

arisen in connection with ur, Watght's appln. to transfe

.con-ul at mombasa, for the latters occupation,
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D/G0¥. CONTy 309. ieaseosirens s e 29th Aug, 32. [

Requests aavice on the general s{tuation wnich has gwie
arisen in connection with mr, Watght's appln. to trangiiar
# his pdet and house tnereon to wmr. Kuga, the Japanese
J;on.\'ﬂ &t mombasa, for the latters occupation,
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. SePreaty 1t. has to be borne in mind that the recent

.' ey . . Privy ‘ouncil judrment has determined in favour
v
of the f‘ovar&gent the issue whether the law esdmits -
éo‘”‘ rowﬂ;h] ) _
of the p;up‘lng of rvstrictiunt on the iisposal of
e , Mtb"‘lﬂ'bun and sgricul tursl ledd. ) \\
R 3 :
g ] RN 4. 1t may be possivle - if it 13 1n any wu‘y) O
il 1 In the 1915 1 paurial -“to shew that the proviaions “ob vhieh i ;
Ordee, , 3
4_ + -In the 1902 the Privy Goancil relied weré actusily in xoros prior
’0
“Ordog to the Treaty. ! . w

AR
LY The rs.lavunt eovenants in this_case u't
«
( ’7~ ”M-&M) ltutcd to have been entéred into in 1918 i.e.

_~ | subsequent to the 1911 Treaty qut prior to the

- '4/ L, 1919 Qonveution. On the other hand they may have
\ q’]}‘i?" F z"‘ J‘ been the consequence of other and mueh earlier
V. o e A8 | do not wish to expand the winttes . ‘ ’ s | dovenmata. Skt b 1
: s e 2 : . " W . du e original deelaratioam of
aasly 1 § T £ d . .
e g seelessly I oonfxlu.’,sah to Bﬂ peints - > on 1}.3&?&0 - “.policy as regards the Highlands was earlier than
. -l é -, " » ¥ 4 ot
: 4 . " briefly: ‘/ ) .."’\ } . J the 1911"‘-,-:‘.-?.:.
- 1 org 2
. . . A (1) ~In toneidering thie er it fs nepes. ,i}°

H.™.illen.

peyy. to Bear in mind (ha@rthe principie affects = ‘ - .
- 24,11.32.
the "Highlande®; chyopenf s wider and ? Q. sub

m.r._r,' ctielt Je. g B - L U5 The Convention, being later than the date
ke regards the pronu’u of the . »
| ]Mmuomulmouutmunm“n
1911 ani St. Germain treaties reld |to 3 ! i
eouality with BEritish patiomals % rnint;

ioes not treat all ite mationsls on & ﬁ;tmg of ’
J‘“WU ecuality. Gan the Jq.'.n clain most
‘N % favoured nations]l tresbment?  If uouu L
- Moo, wttises do not pay educatios tax eadwillnet

pay incoms Sax,




iy 5 C et e tl}n snall hay ams

8 :u_;;' A,;,C ¢ 77 on rather brod l.‘“ : 'l h‘ lﬂi

. At carry the romn o!rhﬂlw ﬁ’h ‘this, | T e
p subject to thm views, I would suggest a reply’ b

on the following lines. This Treaty cannot, of
eourse, mean that any natiomals of Japan u'-o B
_entitled to acquire any particular plece of land
any more than British subjects are emtitled to
acquire any particular piece of land; whether

e .,

Y¥o.13 on
10221/27.

L3

thu can do that must depend on the terms of tho
lease or' CE. covenants on the title. What tbo .
Treaty means is that the Statnto Law of Kenya
must not plcdﬁh‘utimls of Japan inany oo . 7z
disadvantage im regard to ugquiring land as
compared q.’th' British subjects. The law does

“ " not do so, and the difficulty in this case is g ¥
simply due go ‘tHe fact that sbMis particular pidce ‘ ' 3
of land a7 s to have beem sold with covmtl LM

P

providing for mropean occupation. Ihuo e |
covenants the Government are a contractual
_ hing, obligation to observe. No 1::}3 in future will L
e . bo sold subject to such covemants, and therefore | ¢
"« the Japanese will see that, subject to ode oF : g '::,4
areas where the Government is committed by ; % ,;i".'.'-?u
X covenants, there is nothing dn the law ¢ st ‘ 'A)
. or in the policy ¢f~the amw*-ud., ik 3

any restriction on the Jdﬂn 4 m
with British wbj.ctl.

thii and yod agreed that ifit were pdesible Lo 8riow
ﬁe!uropeu; researen arec at lLombasa were actually
r oy

“1aid out. prior Lo tne ireaty ¢f 19.l, tmt woulic

attention to/pages & to O o

A by 4 9%

" Govmissioner Hos been asked
- generally anngunced «c Highlands, d\m wnich
\ per sone oﬂ-m descent Are

=
.
,

"vd had some fuvther copversation with jou avout

1

gimplify matters. In this conpectiep . woulc invite
e

L.e memorandum ol Llue

Commissioner of Lands in 2.5(7, .4 @and to pare.raphe

4 to 6 of the GCovermor's despatcn ¢! Lne Lyt o!

Auguet, 1927. The plot now in questicrn, No.39, 18

one of those men ma in paragrapn 4 of toat
e Vg

despatchn. [ am afraid, however, that Lhe evidence

in the se-—papsss—and passaer referred to m‘
that there was weo formal .ay oul prior
to 1911; ‘""f“t"‘&"“"" inheaks
’A‘» rds the t :o‘ youlr suggeeted reply,
we danmot well say that no land in future will e

s0ld eubject fo sucn Sovebanie einceés while this is

perfectly true of townenip plote, tiue restricuive
policy in regard to agrieviture in t..m Highlmnds,
bhas ot been abandoned. snd unrcn-o-“no

intention of abandoning it.

in fact, the Carief

"to deling Lhe srea

\nﬁ ‘nnlo ce
position in accordance with u:oManw 4
1988%, 1 put op & copy of Liat Waite PEper and
the question of the Highlands i deall with on

8,9 and 15 to 17. You will see Lial Lhe
policy dates from m;. La, prier Lo toe Lreey

{ - *m-n ﬂq NMuduA v
: o




| " of ;the HiM‘ﬁw on the mun el T
- : thu the area had hm rnyvdm enants 't L Lo o ‘C ‘“L_ﬁ 4 L f

i; entered mto_;ynor ?*m coq(hu’ns 1t hs o & ‘ " onyuw["*“

Treaty. '\ g ¥ . ; )
P ool i TR % | b 8Ty S K Memllon] bk s ¢
/’Ym“ ) bear \“ YR ’ \
* ° v . . P A W
1)isf3 I N

"

I quite agree that it would assist

matters if we could ‘ghoW that oud‘ploe 1s Part '

-of, an area lajd out pFior to 1911, witlf - . '( ;o Qec 412
covenants ua*l‘t unuo occup.um, whieh, under L./ £ . £m /.,.....d oy /% 4

the prmmued )an 1.u down, inure not onzy . m “\{p& L 4 ‘et .
for the ﬁdnertt. ot Go'nn-ont but for the. o ) ‘ e’

benefit of t!ﬂp&m‘\fhlﬁm inter Y ‘ I looked y ol Y

through tie ﬁp&u frog tnis péu,nt of view, and /(’ L7 a2

came so ‘the eonclnsm that we oom not show g '

‘9, ; " thet) aé T gntb* that the sres hu,bé”hu L % ‘“""?‘ e
v ®ac 04/f - out in 1918, mz-qunm,muuzz\& s :
"“ - 3 circumstances-i think 1t fs ‘ﬁhﬁ ¢learing up '~
g’:,,,,' by,nuasoratclnm ‘x‘myluun.
4 listtke about the !uh&“u, b
) \ : . hprgoa!on that Qﬁ. mq
: This is going to be. andl 4
‘ can leave 1t for ¥he woent...

.
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Sir,
With reference to your letter,

No.B.& 0.4553/32, of the let December,

1932, I an etc. to reguest you to

ioform Secretary Sir Sasuel aoqi'o' :

from the Goyersor of Kenys explady ol
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Winva ? i " GOVERNMENT H°U5§ Y
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:'} KENYA.
g/ CONPIINTIAL. | RECEIVED
v 3 -
8 January, 1933,
1 3FEB1933 3;4

OOL.OFF1@

Sir,
I have the bonour to refer Lo your

NolO - Confidential Despatch of the 20ty December, 1952, on

" the subjoet of restrictions on the aoquisition of
Townstip Plots by Indians. rhe delay in submitting
5y roply has been eansed by the illness of the
survqfor who'was expectéd to prepare the revised
leyout of the Mombase residential area. The work 1is
pow 4o hand, and I enticipate that the revised
design will have been considered by the various
duttiorities concerned and that I shall be in a
position to submit final proposals in tue near futur

I bave the hapour to be,

Your most obedi le servant,
/ N
5~\
BRIG, ~GENERAL.
GOVEREKOR.

P.C., G.B.E., M.C., M,
colonTss,
, 8.4.1.



Un the l4th January, we sent |

(R o)
you an offiocial lottorquout. the

right of a Japanese subjeet to pumm

ehase, for Oceupation, a plot in an
Vs PPN
area da—kenye—Soromy resecrved .or

g

oceupation by Buropeans. Fel, N\
g - - X o
e o
- Before we were in s¥tion
L0 B > N
o P s ST
o o th-’cﬁ-.g.gg‘ 6b; dal-

e r S AN -
A Xenga o Fpﬂl}&r on beimlf bE.the -
% . ;n} 1n adeftion we "
ol SRERL ARG SN
e el e for.e deoisi ‘B:'*i
515 Rl Hay hait-of 1
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Sie C. Bollowlsy, /2-£-3 3
Sir J. Shuckburgh
Paws. US. of S.
Purly. US. of S.
Secvelary of Stase.

n Cmon v wiiuls”

™E U, 8. OF sArE,

i

=
.3:
{

1 g
ey
. -
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»

1‘,

“Bmon, the aceompanying copy(bf the

-w‘u.whln?Wtor

’
I am etc. to transmit to you,

10 be lald before Seeretary 8ir John

nrghhlly noted despatch from the
Governor of Kenya, which reises the
question of the t“nt a Japanese

lubwt "‘w for Qqc.upnt.leu a
b mombasa )
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Based upon the genaral principle that

"' . s iy 4
vas communicated to the Governor of o Tovnk v .
‘V‘o&b b . where the same vendor sells to a number
Ca Y N : ~

Kenya; but, as vas n-? in 1 N
to a Parliamentary Quedtion om the ',

Wm plots of 1-4; parts of a

o

-~ larger property, tld‘th‘fmueho
Mut.b'(bhlll'«kﬂ“ﬂﬂl RS

mgp-..).m. thom v

~ them covenants 1ID°01I¢ “’lt’puono

S ).. e e on the use &f the plots’ ﬁ which are
| the policy of muo- to 2L, w el v /
- 7 of 25 meant by the vendor and understood by

-t cpmmtun necessarily

” - . “:K"
M some ditficultiss, wnd it] PR
<
/‘ e *

._‘/mumoptbyn.w v j =
W 5. P 2o

mmuurnunu—mnm-'1
/
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,ﬁﬂﬁr the

e qvchguoum the




- ‘\ . B e o 5 > . -.- 5 : : . ol 2 et i \ 5 o
/,doctrine > e e - W i : % sk Ll ety I e < ; Sonh 10 the 'rroqu
r SE 1 = ;-4 kgt g 3 - 5% = 3 : - s e . #
i occupition; - R 5 L. ) .?"‘hviption between the
: &‘ A . = ‘ & 4 ,. - ) : : 5
SR : : &l s - : i . “PRites ¥ingdow and Japan ratified in
. “A“' A 1911. 1t whd¥, however, b.-ooon(m
dy' a ding th ; ¥
“lawoegy, sadin s of Aelegvaphic
~ 3 (If zl> the muu copies % v

ceipt of from the Govermor 'H‘Y.?id,s. - eom«{mt it % n”ﬂuntblo
AR, o %oy et L | - |

4

6. |1 am algo tovenclose a copy of: ;’//L-"; /022//27>

k

&-;'a“, a

\
8. In the circumstances, 8ir

B

/8i¥ E. Dendan's despatch of thf 28th & ﬁi;p'miﬂul'“’ proposes, sub-

~ S : i ’

~Beptember, 1927, with enclosupe, re-

ads Tk : o
; ; | : fy t w observations which Bir
ks m‘\j hls [R5 4 M 'c°
g 'G'MJ‘ “ '1; Simon »iq.oan ‘to offer, to reply te
‘ \ ] & ]
e - iy T
e the ‘oinﬂr of Kenya in the following
/— 2. .' ‘\ " ’," E
it ok ; at the provisions of the

m'? -
# %

; m.& oo-'om"'ul-nvlmun (1

7. Gonsideration of the e Sk
. \ : A e
lar case which has now béen submitted, ‘

would obvicusly be affected It
g ¥

eould be shown, tiat the plot in ‘Gaes- s
t:unoprz.g-ww“: »‘-x

Prior w0 the date of mccession of the

"1y 2



J\\"’_' .y ‘ - - . .
uﬁ.wu-JImMnﬁ y &

place nu pationale of Japan in any
N o

dipadvantage in regard to acquiring “W

1and as compared with lﬂtul subjects.
The Law of Kenys Mmtbn. and
t.;c difficulty in.this case is

eimply due to the fact that thie

L Kok A posy hin
particular uu-?-l happens to

have been s0ld with covenants pro-

viding for Buropean occupsetion. /

These covensant$ the Govermaent are

dnder a contractual obligestion to,

sold subj)ect to such covenants,

and the Japanese Jovernaest will,

“..m
therefore, that, subject to
. lu-lu.‘u Py i

Saoco—two-uTeEn whare e Soverl.

seot 13 eommidled by 0ld covenants,



w1 e

‘there 18 nothing in the Lav of Kenya |

|
or in the policy of the Government |

i : ‘v
which plnootm restriction on shae—

Japanese as WM ¥ith Bitish

vy ;) 1 & FRECSTON
SRR >/ ] 3.
4 < i ..,’ ‘/’(
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kg: from the Governor of Kemya to the Seoretary of State

for olonies.

Dated 13th December. Received st 10-l6am 13th December 1932.

/ 8//2/3 T
No 240 Confidential.
y - Your telegram No 263. Group of plots Nos 37

qs 43 inoluding plot No 39 on West Side df Corporation Road was
\ut laid out and sold until 191B. Prier to this'date t.hq formed
Y. part of an unsubdivided area labelled reserved, Mot opwu

4 _were laid out in June 1913 and sold Gctober 1913. Also group o
‘1{ Wost .side from 44 southward to 53 was luc out in Octobar 1914 ¢
uu 1918. All plots were sold subject to restrictive odoupatian
uﬁm Before 1915 area was gHfierally regirded as reserved for
i Rnnp-n occupation yido Professor Simpsone repert but no legally
. binding coveriants wefe made

R -

@ 3

J

F NI
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; 2¢nd November, 1932.

~ Dear Bottomley,
When I was recently at the C.0. a question
*es raised vy an o0ld friend of mine in Mombasa,

Warren S. Wright, a lawyer who 1s thinking of retiring

from practice and wishes to dispose of Nis house to the

Japanese Consul. As the house 1s situated in that quar-
ter of Mombesa which was reserved for Buropean occupation,
a difficulty arose as to whether he could dispose of it ae

he intended,. On the other hand, the point was made that

Any such restriction as that in question would not be in

Aosrd 2K 52

conformity with the terms of our Treaty with Japan.
I cannot pecall exactly how the matter was
left but I have to-day received a further letter from

)
Mr. Wrignt tn wligh he states as follows:-

]

"Mtk refsrence $o the oornomuoc which

! had with you, comcluding with my le of the

Not 27th July Jest, I understand that the tion of
_—  the status of Japsnese in Kenys Col -

Treaty between land and Jepan of 181 .

I submitted to the ary of :tcto ro: 34 . o,
The papers wemt through ear 0 August but as »
there has beem no formal reply. I wopder 1f X
eould @ anythi to expedite matters at the G.0.¢ *
Both the Consul for Japan and nyse are most
that we should have some reply and, should th.'mg’
be unfavourable, I shall have to take steps to

, - - .- s o



ventilate the Position under the Treaty
Japan in the House of Commons. I take it that
!ou would not like to put the matter forward in

{th
Lih

he House, but 1f you could sge your way to do
1t T should be exceedingly obliged, and, if not,
should be gruteful 1f you would suggest the name N
of some M.P. who would handle the matter tactfully.
I should ve very much obliged 1f you would
Kindly have the matter looked wp and let me know how 1t

at present stands. It wauld, of course, e much more

sattafacgory 1f the trouble could be arranged without

question fA the House.

Youre hncerely.

'%Z:%m N/ ’

Many thanks for yeur note about 8ir Ralph Cator's

!,t
- pengion. "
P
Lm,

Siy C, Bottulo‘ K.Cowg,,
Colons:llo hcc,
8w, )

=g



No.2b}Confidential;  Your

&
confident i4l despatch 109 is plot

39 part of en ares laid out prior
to
(s) 6 May 1911 date of retification

of Tresaty or
o») .?‘ 1913 dete of @ccession

of Bast Africs Protectorste

with O”_. ageinet Asistic
»

mm*mm—
) mhm «m‘m

3.*’?;

m

l~ Apter q
u-'\i- w o



1 ‘Conv n of St.Germain (1919) Article 3.

“In the territories .... under
the authority of the Signatory Powers . ...
i the nationals of those Powers .... snall )
subject only te tae limitations necessary for
the maintenance of pumucurit.y and order,

enjoy without di_ttinr&tion the same treatment and
the‘a rights as the nationals of the chr
’ : cxorohtng sutliority in'the territory, with
, i r‘w‘ ﬁo L.. the wqullition and t.runamuuon
of; tbhft! '.’..'. rwl property."

ay

| : fhatan 'm.‘nalcr-m-
ArtieTdnT
v ",fv t'rho subgects of each of the High L w
i L . Y Coﬂts#iing-?artiu shall have full 1ibérty 2 “
4712 ? o7 '5\ - IP ta -:tw;, tnvd.d ro‘idl in the territories o‘f '
&f 1' ' b 1 " the o‘thcrr and, con!oming ﬂ:qu]vu to. the p
’, . ( l-\‘i of tfzo co\mtry, 2

-y [k iy . in a1} %hat relgtee to trave)
: md rnidouoo.‘ bo p;.cod uu;ll

ects on the



Treaty of MA‘I Miﬂ“’ﬁﬂs Jt’ll 1911, o

nis omm mm At m 1911 (cepy
ary f State drew attentien to

pt 2 years from tho h\o of ratification he preposed
to netify adherence of Colenies dc.vnﬂou od
’ in the meantime with a statement of ohjutm te
such a ceurse,

| (3 Inhis veply (despatch Ne.487 dated lst, Septamber)

%asyui.o‘) mo-wuu.un;m.m%i C:tw

mmm'm mdyhm,ﬂry
huufimmw

: ;»‘" A .r//;//,, ominat

t

Treaty until 20th” J\Q: \002. un Wor i,
unti] 12 months from the'dste of notice ’
1 lntquon to tu‘imto.}-

w e--u- with Ju_ufm July 1926
; -~ ‘\., ‘\fa uu medification of thq‘inn f.ut.y

Gimuhr ¢oapntan dated - &ct m 192& ! '
Qﬂ Searstary of Staté enclossd ¢ copy of
y Convention ehd asked whebher natic




NMENT HOUSE
NAIROE,
1
KENYA .f

2
._/4 August, Li8s.

e

1 nave the hopnour to refer 1o the ares at

Mombasa kpown as the “Burcpean Resiuential area”.

e Plot §o.59, Section VIIL, Cliff ivenue, was amongst
% ‘;:, e the group of plots sold by auctiom in 1918, the sale
b "‘5"’, Mo s\peiu restricted to kuropeans omly amu subject to a
‘ 3 : i‘ ém;m precluding occupation v; any Asiatic or
/, 2 1 Alrleu other than a domestic scrvant in tne employ ™
Bonad ) 1Y d’ the lessee. ‘he plot is at riesent belo by .
73 V8 ‘{m ¥rignt, o local sdvocate.
. ' %. , lo becember of last year apjlication wes mde
if 74, 3 % LYy the lesgee and the projosed ﬂw tor
- ‘,\?l t' spdmission to sell the plot and the tuerecn to
‘F o « J,}._, the Japanese Consul stat.omed d“ubou. 44
Akt >, v , for nis ewm ecevpetion. Tne -ombul nteq thet
5 by of the jaglo-Japeness 7 Trost Co ¢« N
. = -l tion of 1!1 and the umﬁ-xvmu-

;’;ur;w& Congo basin of 1919, t“ .._é;u. "

3!4.&;\,9»-: ant Frotectorate, o the
a8 british subjects al ,tl.‘uq \
< 1a oM} thapermictts so redidence, u@um&d

transfer: Mru. soveadle of Samovistle.
,' ".l.ogn.l'.

%




+ time ﬂnt. ul}hgh the Consul's representntion wis
" sound ¥ law, this did mot affect the fact that, By

\

giving leave to iir.Warren VWright to trnnsfer his house
and plot to Mr.Koga for his penonnl occup;hon, ‘m;..
Government would itself open to.uh nction fqr
mgu by other plot holdery v L
4. 1 caused the Consulito ve ﬁf@*% S
dittfculty in whigh this Governggit ws placed o, A
gceount of the eontmw oblmuons Yato ﬁuob ;

‘cone by
W ‘&:caw&u*« and wud‘

by defiping MAsiatie"s '

L S5 1t i
1082, ‘on the. :&;pei of

ficicn o 40 ray . o

plots by ‘Mhtw note, that h

,m\: ‘
y_&@)‘ﬂlévwaraﬁtﬂcm ob ow




B

S U kg T edvised by the moni-; Yenas! tat ,‘? (
difticul ties created by tqlloun‘ e .uggesﬁn
advanced by the Consul would be S0 serivic st %o
preclude its serious consideration as & solution %o

the problem.

The passing of such'legislation wonld ‘be an
alteration by Government of an implied agreement; to
which it Had veen g party; without the consent of ‘the
other plrtieq ,li ¢ i thetfpurchasers of plots’in the
same 'roup). é ay further advised thet it would be o

: i impossiblc %o cofvince-w Court that the term "Aslut;c:.
l B » n used by Government and the,other parties to' the
contract in 1918 did not include Japanese; and thnt'
3.2 ‘\,u it.is the real intertion (of “the parties at ihe time '
“f‘\ 3 of a contrnt\ﬁnd not /a flchtlous moanms, sutsequcntly
- L PR placed by one of the parties upon tm m used, tha't™s
i‘- T 't : would determine the action of & Court in ‘deciding
S v whether an action for damages could be.sustained.
Lny endeavour fo dorine by legislution the tern
; "Ashtio" on other than geographical grounds would -
S /Mm arouse the strongest opposnlon from Indien -
- " ‘optnion. e 5 SRR
{’ . G b S gprob-bln s A P ORT. T

= tnis Bovernmont‘\niht W‘¥‘13 for Ganages toat
= 't be advanced-on q?(&mh éf his occupati *fho it

"

-

éoqn 1t seen /likely that thé annnese

iy \plo%y.
: “\'_w ove AnoW that therguestion has. been. raised

RS e

o officislly, 'ﬂl\be‘um}iﬁ with any tenponry
cxpedum that lenn mdmd the position of its
0 _nmrhﬁ-uﬁduunmau;m



L

é“ e
4 nighb o posstile to cvesoome the iapeclabe
ty by obtadining comsent in writing to Mr.Kuga's
occupation of the plot from the lessees of the plots
{n the vicinity. In January last Mr.Warren Wright
_ was informed that sanction to the pcwtnnsfd
could not be recommended unless and until he obtained
the consent to such transfer of all the plot holders
htbmofploﬁmd He has since that
.au made no further communication to Government and
1 apprehénd that it will be qui te 4mpossible to cbtain
such consent: and that, if transfer were approved by
this Government, claims for dameges would st once be
made by these plot holders.
9:‘ 1 shall be glad to have your advice on the
general situation that has arisem, and on the presemt

Wv affecting the Japanese Consul as there

MNW‘&“W“M“M

asfwﬁ" v =

',_1 , xhnwh—ltv.ob.
: : Qﬁ'. A
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Teisename ADVICE whussss . ECORIVED
Coue ABRC 5T Eoimon
F o 15AUG 932

P O HBo 28 oon..qn&'
At 1

e

: " &é/%’uﬂn, -
\o it donmads, 7%l

Dear Sir Robert Hamilton,

1 am -nﬂy}i‘.td ‘o you far your letter

f the 8th instsnt and, for your information, 1

: iﬁho you_- copy of & letter agdressed by tbe
Acting &-llhomr
Settlement, Naifobi,

13

hereto, Sy yf'

,meuuy 4 que cbu.rl“ 2 o e

h Y

; ”f)} A ,/Zi:’j?‘ir =

=t 2 ¥ ~ e
-




str,

& 7 ;T have the honeur te ackrowledge the regeipt of
ﬁ&-mmmmm

- 1 ahould be greteful if your Governeemt wouls
k : the Right Nomsureble The Secretary of State for
o v *m*cﬂwhmm attd tude

S 68 e earrying out the tems of the ingle-Jepaness
‘ s Nevigation, 111, in s far as this !

_”Amw
v e got over by &
wnd Generwl




4

cu ft 1étter received by the Consul
‘for Japan from the Acting A
- Commigsioner for Local loverﬁ!m{\
Lands and Settlement dated 21et July 1932,

" 5
3 -
-

»
.\\-i'

»

- sssssssnassesns’
3 ~

. 8ir, :
A m‘&'umu to acknowledge the receipt
of gour letter of the 16th July on the subject of

A Wym nnr suggestion will ecelve oneiders-
..’, g will, dn due ‘course, be made

-

s

1 M the honour to be,
e str,
Your obedient servant

‘(AW)



Sth July, 1932.
Dear Warren Wright,
I have your letter of the 2204 of May, and I
must apologise for gt mtu answered it soomer, but I
as having papers on I.hb subject looked up/in the

chrh-t.  /
7

: W’oh&ymn&uun‘ammm’i
»,of hum} in mocw‘ Dot only with the mﬂ ,

; question, but Mdh;ly with the beapsingh of the
Wwﬂu,q‘amum-unmq
© effistally, ss I idorstasd from you 1s likely 'to be
the ‘h&cmmhm.twun!y'm
-u.-%- 9. In the mewstine, mfumx
3 qocthlond.w‘.mﬂ

w.ﬂ.uthfylntq}

¥ith unl
.
*, m: KW, mAniLTum,




: 204 Ny, LS ""-' 00 :'
Dear 81r Robert l-tmn. g T :
Imm uuig the 1fberty of writing y."q"m{gpenn:.
concerning & matter: that will probably come bafore m efficially

) in the near future. Iynl:wuot‘orthcmnl.dop{z‘
/.\ umn.mu-um.rmpmmm.uup-rm
kgl oy and I have 1little dom but that the matter will interest you, not

N
\’. only from a personal point of view, but also from the omuﬂ-
\7 point of view,

‘ d"*?‘}m-mu shertly uu.. ﬁ ', “on
e v
\ ‘7 xﬁWoatudlon;’m,
{\\W 1918, :Mcs lease containgw
IR .‘menumm..u;
i § S ouo:im,gfnnoumqm,.nb, Qrmmw

4 %: = mm to & wt:lcuvc provision wwnth; the w




Eenys Governwent. I wrote to the Commissioner for Lands and
thie Consul for Jepan wrote to and had an interview with the
Governer. m,&-na-ma in his lstter to the terms of
ﬂomﬂﬁh The reply whigh I received was to the
effect thet unlass snd wtil I Mm the gonsent of the
other plet bolders in the 1918 group, the Commissioner for
Lands would nof recowkend Goverment to sanction & transfer
to an Asiatic. The Consul for Jepan received a reply, also
u-ﬁ.’-w-mum. to the effeet that if he
wished %o press for the purchase of the plet the Government
#ould, of courss, submit the matter to the Secretary of State
for the Colonies in comnection with paragriph 1 of Article 1
¢ the Anglo-Japanese Trésty of Commerce and Navigation 1911.
-ﬁ”m omi-

Pul. if you would inform me
to move this
y of in




- u‘{

i

Foreign Office has been very ,tun;‘ &q-ﬂ with other -MJ‘%
in the past few months. n‘ . , "

.. The Consul, whilst very duh‘u of preseing the mabter vy
locally, does not wish to move mu,h. has sanction to do/ as/

1 Nave not moved to ebtain’ the donsent §f the bther plot]

holders, as I am not sure that the consent would be -anhou,

7 e, T xnow Lt most would comsent. Mereover, I do net T

r-3

>
o e S T

> wish to!move 43 this way, pending a decision &8 o the rignis
: of Jupsfiess awjects under the Tresty. :
It is. a matter of l-o interest that when the Consul ,‘5 f;
raised the iont or uao rights of Japanesis subjects under %
the Treaty, nmu supply copies of the text of uuh-on‘
. %o the Government mm-:mhod as therd was no copy o

of the M in the Colony | o,n that in the ‘Posssssion of /é{
- the enuum Jepan. This 13 € the mere peculiar as the ;‘”

»

;mq»-hwmqpnuuu.mmcm
m‘l-lbmﬂqwuby’nﬁnm
ammmam qmuﬁmuxwawonu
.\u’nq“ %hu r-uu’ run:

E-".'”-.“ unmm?&wmwm _

o Mhﬁu-om Thia pffer I referred

. hww:—l—hmhmumqu

] Ww.ﬁuumniq&pmm

leave to an Wi} Ly

&

fa:,'}

-

& 4
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ﬂm Buropean Residential Ares is that several houses are
Fi iy ‘Wilet ‘and have been wnlet for seme time, the people whe
@ | boewiss the Naving,in nany iistaness taken w residemce in
| Wegern fiats bullt over shop premises on the: Ki2sndini Road.
| There are as many or more Ruropesns living unul‘-‘uﬂcﬁiﬂ >
'ares as in the Buropesn area. :
Wheni the retent valuation for rating purpeses teek
\ 1 place the houses in the Burepesn ares were valusd as if there
ware @ spen mirket for sslling or lebting, smd the valuation.
wag based on the price the ewner might expect to get at a
Nln 7146 Bale, withowt restrictive uuuun. There is in
y M uﬂmn for houses in the m Residential Area to-
A & n&mu-hm..q-suumwnmtum
p their requirements for M-u. their pringipals wnd staff, -d,
indesd, DHLIL in wxeess of their requirements at thd present Y
50 tine, , I e -
4 ; oAs mxa.: 1 mﬂn-‘huu’htu-*n at the
_ J-Mrﬂ‘hxcl Bt Shaldegmded g ay being Mbie to wigh
ooy Y i-'vdtmumm-ybuu x-wuuq
"_““ 41 M“&ﬂﬁbh’mihmﬂﬁnw
w e which has sterilfsed all salss of land on the
1 mt haye considerable intersat in unit.s;
/~ “*b{.‘, » - {
& otive cov ummutc

£ hhﬁtmwgm* s losa to me on




the sale of my house of £3,000, or a possibls loss on

uomuu.runumomqa-. In the/pircmstance

I am naturally desirous that the Jepanesse ! ent should
press for their rights the Treaty and ¥ know that the
Japaness Consul is mﬁn‘h keen that the /matter should
be pressed. If, however, no ‘;” is magii 8fricially within
the next few months I convemplate ‘questiens put in
the House of Commons with rgu; “Lm restrictive
covenants in so far as t.ho; operate against the Japanese.
The meral md other obligatiéhs wnder treaties are matters
of considersble publie interest at the present time.

I understand that s somewhat aimilar state of
affairs with regard to residence arcss in Vancouver and was
mtu.mb-uun:qémm-nunuu
residential rights in @'guarter which had besn exclusively
Buropean. ARG

\ Imwcmuqmmm”tﬁom
ﬁum.i@!&dh-ummoot*’*t a

‘p‘fmﬁq M8 you have such an

ledge of qp §uury. beth political and Mu. ot

¥

mmuﬁ.mtmu thereof, - ’

3




ifimiz/se
Kenye.

DOWNING ST rbil

JE? June 1952

I have the honour 1o

ledge Lhe roaﬁ»'m'“f your




5 - 4 . %
,dﬁ,.&. A .f» 5

s .

whioh hes not yet been meld, se

well as \-hli;“ vwnership in regerd
to the plots whioch hA" peen sold in
shiat uof may be further oonalc;rod

by mp. legal sdvisers, You aleo
suggest thet the question of owpership
in Bsirobi, Mekuru snd kldoret and

minor towdships might elso be brought

under review.

* 3. 1 have socerdtugly arranged

. for .mnq ,bnet‘a_ 1o be gonaldered by

my legsl advisers and I enolese & °

A

memprendum which yépresents wheir,

»

L . -
D 2l 4




G3
m mun mn give

w:{
the pun&'l“ pights 1inter se of |

igun-f the _Bonr'nme nt.

4
b. . 48 regards ogeupstion, it

A

}
is true that, in $peot of the

I \
. Y. be
1 a

area® now under consideyetion, they

weve not offerdd for ssle ss &
I L TR

whole 8t ou ttu. -Nevertheless

q.rcnr plou nr* iold nr

oonn”nn conta inéd pgvensnts
1




(T v x - VTS

R L.q

a5 e oy
@~ . to ‘be xwlcﬁ as olosdd snd wrese, lo 1o
pegaBsity to modify the poltoy‘gl‘i\.’no
. <,
followed excépt In 8o fer as AL concerns
the limitetion gt the Ownership in sreas
g W VO L \ -
3 in tbé erea &t kombase not yet K“ O ; {' % An which residence and qocupetiop ie
| » : N ; y
g ;
1 W e N ,/ 5 fnl wos! | t“ i thelool
slicnuted to secure thel m.r'”p T Y et & N ro#toun # n\  w
bl hs \ s, 9 o ' 2,
V |.; % % -~
and Qooupa.non by nuuu ot guoh ’ “ i VERd i o p\,._n( .u(.c.v?a for furtbe! enununon
4 ? 4
péris would not, in'm, 10 .n,.‘ I ey b ; —~ . “ 35 in Lord yesafield’s Contlawnt‘;u (_’M i
= F : § ﬂ‘tn.;‘, aerd L_{‘ 3 ~ ¢
recsonsable degroe ‘ffeot. cdvoxugly : "' Y e . ¥ g ! 17’73/ despatoh of the 1otk July 193%%
i y &,
: . 2 A I et
o he" amenities of ‘the\plote 'M.ph A I - ; " 7 9. defore fany oo-rucem;.n i8
\ 2 . kg “¥. 4 !
g iy o
. o) 7 SO T eren B AT L] BT e :
&ve slreedy been solds, "M"”‘""‘ F  Fyga gty el ¥ s : made ©f the intémntions i lhe Gevermem
& < e ¥ iy 5 o 2 ; - p
t-7 : \ A .
_ # ‘ment ion however, whether there'is ey P fatter . you wWill no doubt wish
'Y\ g z ) in (pe o |
4 s 2 \
= : - s iine
i O‘ll#! pouibillw 1nﬁiapeat of it 1 T = ) to aonsider ihe questidn_referzed o in
: ¥ S b < e i
luubl luuru. #1doret end minor b =3 b o R, ) persgraph 9 of your despsloh-of the
41’ s o < PRlrst \\ DR S T *
e mnlhipl in ll::oh mtncuonn whether m&..”.qn leyout 9f the
L.‘,;‘ﬂ." ’ < B

p- nnnhlp or occoupstion nq- nppr Mlm pertion ‘of the restrieted

.uq,u mu and nuhp 0“" J

s
R M T the essumption tm.t.\yi’ur

*quwm uu\

.‘ ";...-m.i'na :%—u be Loyirg
- b".# o2 “'u. ‘“15 v

aw”m. ‘068 not qnvt from n;e
i W,

ah | tco Ihloh has hpon given io me

* i &he question of the h‘triqt“n‘{d’_ il ,

-

regidence apd oooupstion may continue



being thrown open for
4 e m %

reatrigtion ot onl:

§ ‘\\ put alsp sa regards residence and Ocoupstion. - .
R 16, » I regard it ee ressonable thet . : '
L o L : %
,our qur-.nt should have time 1o , —
: ke -
L e
¥ rom.uee 1ve ,ropoulq s & whol€ ¢
r /¢ v
‘1 X u!:u meking uq puinu innoumou;t q?o y :
S \lho ;b.nlomm. he upltunudz 3 d
I ?p otnen‘n” ﬁ- you ere nu’c ; bou@ ey
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o
)

L awe n’- could be sent 40, tLth form
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““point reiged -in parsgrasph 9 of
7

-

' your despstoh.
. : 11. 1 emclese for jyour

information & eopy Of & letter

- T
T ‘ma I nive caused u.t; sddrepsed
it to the lndis Uffice. e
W
L nave ete. | Prcks 18
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facstras AL o i
i 8 . T / Wish referemce to the .~
1

.

7"(;} 200 N, vy letter fron
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v LS Thd questions sub'n\iz‘ted for opinion by the
Py ‘ Governor of Kenya are Gofitatned. in-paragraph 8 of thé
despateh, and can be thus formulated:
Can the Government of Kenya laytull;xé
(a) sell to non-Buropeans plots of land 'in that
area of Mombasa regarded by the Government
hxth.rto as boin; restricted to European
ovnorship and oecupation;
(b) sell within ithat area plots of land without
a covonnnt restricting oceupation to Europeans; |
(e) pcnu plots already sold in thne area to be -

opned by non-Europeans;
N ; (a) sell to non-Europeans plots within aress in
Nairobi and other municipalities and townships
untio@q page 4 of the despateh, which
areas nﬁw been regarded by the
Government as being restricted to European
ownership; or
(e) permit plots .m-u sold in mm arens. m
(4) to be owned by M 3
Items (4) and (e) m.d..c my inte:
sentence in paragraph 8 of the usp-un,.‘&:ﬁ
'm,,wmtm of ownership in Nairobi, Rakuru i‘?

S‘*
\, &hlsmi might also be brought under rmm

.

UN1982

s
'
v

245 3, e, %Mvtﬁt&amctmnm“
b 7 ‘ jmortuusonaumm.mmma&q
E o7 et v.,zumuumsmwuﬂiumuwpmﬂ
E : wunnmmmqgmm.
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- Iy
THE questions submitted for opinion by the

Govgrnor of Kenya are Gofitafned’ tn psragraph 8 of thé
despisch, and can be thus formulated:
Can the Government of Kemya lawfully:+

(a) sell to fion-Europeans pxoc; of land in that
area of Mombasa regarded by the Government
hxtho{tp nt bun restricted to Furopean
owneérship and Qecupation;

(b) sell within ‘that area plots of land without
a covenant i‘ostr:letinc oceupation to Europeans;

‘(e) ;;mu plots already sold in that area to be
owned by non-Europeans;

(d) sell to non-Europeans plots within areas in
Nairobi and other municipalities-and townships
mentioned on page 4 of the despateh, which
areas nﬁw been regarded by the
Mn-lut as being restricted to Buropean
m or

() -permit pl'“ llﬂub s0ld in those areas in
(4) to be owned ' mw ,ﬁ& :

Items (4) and (s) MN“' ny interpretation of the
m in paragraph ® of the despatch, which runms -

of W; in Nairobi, Nakuru and

) 29 N8

C

% h’a
Sy ”‘deu be brought uulor review'.

:



4‘14"‘ Q :‘, \ (;A“, . ’ﬂ"
6b% bés been !.Iposod upon pnnphasors, and to &
' say the Gonm has imposed an obligation upon

: itself begs the question at issue. 1
E’; I) 3 It may be contended, however, that th K
s : o i nde ever, e 4
5 : psmm the cdses and others q-«u tb@h /
i o 3 sk Leni) m Mnruolt has induced purchasers oﬂplots, by a &
2 : s ) the English leg isions on - v
, . wvery clasely o mu!'h Pepresentation, that all future sales of |

und mmu restiftive conditions ‘
“l., ‘f Y ‘ I]-"t' within the area in questiod 'Oul& be restricted ‘7

L 73 m inl vtth : o
e - ( j ’a m’. - - ho m and therefore a &o?u t; from that
3 b a S' dml relate 4
o : y ”“u ! block it e up tor ulg y 5 Wuoa would givo’ gabse of action,
& »Wprwum e,

.f“ -

be. It 1s

at one time, and P i Kl v .
2 (v) sales yhers the w“n" m“‘“ R “ e K = ni x«r::w?m.:::}oi 1fr1?:o;::n::t:zi 1t)
A S sought to be. enforced ] Lons vmn G 2 1 . .
3 m % obligetion -m*ﬁo i : L=y 2 \ 80 nﬂo n with any_intemtion of operating on the
SN S ¢ 4n the Nombasa. eammm'om Sy Y : \VQ;?L"., : w*“‘u“u o tutenasi puihasirs, wna e ;
‘ ! Pt ] W of any particular paoeiur.mnmncoa to’ 1

| purchase by guch alrepresentation, especially when £6
Pt ] mm that there 1l<.noth1ng to pr.vent any
r _yunbcur ha“‘.uuninc the Wu of his
“toan siatic 1?1;.:13“3%6\30. 1an

’wmcdu rtho
!ﬁ h I am

rt wu)&; :

M'ﬁn‘}lﬁo has been  definite

ks
¥

u.pouum with ~,lﬂ '

J vind the whole®.



said, showe, rdhn to" m-wu Mﬁ,—ﬂ)ﬂw
offered at one uh to f-ho ﬂlle, and Ui to 14
plots or blocks offered at different w 3
even though comocntoc in some way by a disti

" scheme, 'But the case for damages for mi
tion would bo distinetly stronger M*‘

Lwoight be -qm& 1 Fespect of a nhwlp
tho system of. rostedzuﬂ mt).

 than hesitate to say usgx»th. oévn-n: af :
has pot made’ representations in !ﬁnmt of the
entire area in question upon which 1t m
purchasers to act, and upon which m”l ‘*&-k

"

not successfully maintain that they had m i

5.
.. how it 18 pom rorthqmmoflb“{.i
T
prevent the assignment to. nm—lum

already pola“bo Europom Iu tﬂ‘
probivitory. eounnb At woule unIy ‘be

: \mo the ‘contrary view by 4wil¥ing Saoh
Lhy rier or‘t.bo uqlugim “otng
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unmuuwuy stronger tham that which

the systen u\mﬁw,. I snold more

tmm hesitate to' nf( “the odnnnnt of Kerys

has not Wrwmnm in ﬂ’mt of the

entire area in question n)n which 1t expected “
: purchasers to act, and upon which meml oopd
not weoossrully lnint’ln that they had M

s P quoltiou‘(c) 1 an unable to see
_how it 1s possible rorthqwonm ofmto
pnun; the aui.gnlont cwww M

)fﬂnwow covenunt, it womle oaly be w
1AL e contrary view by 4wH¥ing’ Such ooy
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- I have the homnr to nnr to m Puonud‘
W Conftdential Despatch No4) of the 15t Ju last ro- ‘
<) eerting restrictions on the sequisition of ok

. by Tndtans. I Fegret the lon delay dn replying mhich
has been due to heavy pressure otwrkiqi

the Attorney-General. . ,\r‘ Al

2 4 general statenent or the uﬁé ‘ ﬁl“' ae

upon whieh Government has bund its Mﬁu .ﬁ T
M’dﬂonhoe mmuuwu ound

5 T mederanausNo.NadB46/23 Of the. 2lst 1 ¥
r, ﬁoni.“thqm Attorney m J‘ y o :

;Jﬂ” umhmmmnm%k,"' b
mmM W%, Aﬁmmwn
l‘w

3’-‘5/‘
- s D
o | ﬁr-nmtuumw in parti- -
b .

cular; muumwsumg%“.a
:? seaorandus’ dafed the 23rd March, 1925, bBY Mr. Gower,
\‘l

a

with the concurrence of Mr, Lyall grant,. then Attorey
m‘mtﬁw advice upon which tm sove:

A &m-ma-q--ww
mmﬂum&(am‘ o
as that ex X

S A A
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leading up to the decilj.pn §f this Government are attache
to Mr. B iuee s memorandum, togetier with a CORY of each
ot the pl.m to whici he rofera. These plans are mark-
ed respectively A, Auetion pnn of residential plots,
b Mombaga, (this refers to the euction held in September,
‘\ 1918), and B, the proposed scheme for the Townplanning
! of Mombasa, prepared by the Director of Public Works
an 1917. Anotber plan is also enclosed marked C,
showing the precise position at present in respeet of
i g o the alienation of plots to the east of salim Road. .. In
: ((N ‘dﬂfé‘[ﬁ’ Kenya despatoh No. 967 of the 10th August, 1925, plans
1y yere sent showing the area within which this Government,
actipg on yr. Gower's advice, considered it was bound. to
u,intun restrict;gp conditiens. It will: ke notiocd
tbat Qn the’westem ‘side, the apea deseribed as "huropo
Rts’ldcﬂtid Area™ on plan NO.B extends far beyond. Salim
Road, -hu;u,,as ine ‘boundary of S0e, area shamn on the |\
. ‘.‘ plan Jnndm@a. The major part of tuis extended 7
_ R e T {o: is the Mbaraki Lstate pu;‘oﬁ“d by Government from
' o Major Grogan- and now moludﬁd n the Port Area. Also,
& i n' 7 ;T [con the eastern side the® land Mn u‘itton Road
' i " _and the #ea is sbon oWH luropun Hesidential
3 m‘!. Thi)wl {1‘\ ed Ly Government
'm\;}l-l el g a.nd’ sals h"é'.beon formulated

: .a'u» dra this 1aha for sale %o the gww. public.
{ e wumnpmdnnmoongmumbe

- P © 7 aalle to th; w-tiu Tom Planning propasals for
il S - m dibodied in the Report op Sepitery Wttars in
"\ 2Ly B l,bmt.. e mblt by Rrofessor
- : ( African Wo.1025) § ‘A8 Pebrusry, 191?.
L i w'm'mwmuauumm

O
o sdld

q-h- (107) (o) wnd (111) {page 36) -

«Iwwmmu

"""'T""'"
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sl "Europeal npa’aéntm Anu" was larges than, but in-
: cmdi"d,' | g giowo on tHp Director of Public Werks'
plu, in ", o VO
0. 1t will be bbserved that in arriying at tneu-

E-1 conclusions SO far as Mombasa is conoerned, the legal

advisers hav
fown Plan preparcd oy ¥r. McGrégor Ross. »It should pot,

powever, in wy opinion, bé overlooked that this plam

e attached great importance to the so-called

v #&s in no sense An° suthoritative documentt It was
pmd by Mr. Ross iitbout instruction from qu‘n-ent
in connection with a drainage qu?y of tu,p Island; it
was never adopted by the local authority or by Government
- and was never publisned either as 8 towo plan of in con-
nection with the 1918 land sale.
‘Further, the plans whicp were publisned in illustre-
tion of that'sale aao'ed as you will observe, no detail
whatsoever of Crown land in the vicinity of the plots
: otfeud with the exception of the plots on the opposite
: L no of Carporation Road and & few sea front plots all
= of whidh ab, that time had already been sold:
. _ ‘It _should also be observed thet twenty-one plots in
P A e thii‘m weus sold by auction in 1922 end 1913 without
7555 5;;, P ﬁﬂrx&&n’ts tq Pidaidg, but under restrictions as to
" / { occupation, ji-" tHas# pTots Wefe. purchased by non-
g/ f}. lm‘orm W‘t or these' one hag since been trapsferred
e '\«‘ tu_lm 4 owmersiip. The.dcoupation conditions have
e v {etly obseryed. -lir. AN,Pafel in the dacrendus
A\ ,\\,{“\\5\‘ < Mu&m of Lord Passfield’s despaton - -
g ¥ B mﬂmw.n)l,uhlmuum
. : “‘“"ﬂ' '*ohhluhmnmm;
| ‘mle of plots 1a thig gres took place in 1916.
5. I adcipality the areas in-which
, and cocupatdon of plots are restricted to
-ntt’l there are within them -1; .

‘ oo-...%a

Yﬁﬁ! i

Gt e e
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a few unalienated piots. Toe plots witbin these. groups,®

which werc shown oolourad red on the plan forwarded under

. cover of Sir Edward Denham's despatch No. 987 _of the 10th

iltg A
Shadls Mugust, 1925, wares with, tiyg exception of the Forest
® Road plots, sold by aucti¢ ro lurdpeans only under a
condition of " sale pW}ng OCcuimt/lon py non-Buro-
peans. ’I‘he PRorest Road lots wene sold by adction to
‘&I wad imposed either

i Buropéans oniy butng Te
St le deeds restric-

u the oqnditiens of nle or a th
.ting oceypation to Bunopnn( o
elear intention at the t‘h ot

'.’ As'it was the
e that ‘this group
sgtrictions both

i -
us rogu;t ownef'shipan ; been consistent-

and M to Buropean oconpatt'
tuere are two or {hree unali€énated plots in respect .of

advice 18, phdt Government, when the. e,

) which the leul
A lets are nli‘&nned, -ausiARpose similar restrict,xons. 2
g .‘g‘,!, )l‘ b ID Nyeri, lﬂ‘ﬁﬂ‘fbondimi and_one or two osher °
: s : -mor townsbips Mn‘oupa of ylois u-uuly

Vil NS restricted. : e
'rhesn mwmw&nwur

‘i"“\
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‘,go hm the ploh .ou at munn

= ‘mr-srn” of this land whether already alienated op.not

QLTS
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UL t R s ik . o ot
racial trnnsfeu of ;pndﬂ.p plots thmughdnt QE Coiw.‘
which have been dealt with subsequerit to the aol1 ‘
of segregation as a policy, this Government has consis-
tontly revimd them, in connection with its power to
voto, on strictly legal grounds end baving regard solely
to its 1ogul liabilities.

The, Wm now undér consideration - th. restric-
tion of réip = is ontirely a legal matter, the only /
issue being ltw:nr Govu'nnnt would rﬂda' itaolt liable
to' a m«um dotion for damaged if this restriction

were abandened throughout the ﬂl&km. in respect of
m spld and unsold plots: As you will observe t&zo
congistent 1.3.1 advice upon whichsthis Government m v
scteq 13 that \t would be a breach of faith, which V
load to actions for damages against the Govnrmnt ?:h
}yomt holders &thc plots in the areas oommto
—ﬁm persons otber than Buropeans to bid for and

)r

" even. though no pgstrietion of mrmp nummc%

7. DomipeHlon resteigtions ifter fion the. <~

nmd—nmvntmm:mm . '
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owner in such a case unless thé Asiatic purlchaui"'
delibérately endeavoured to d’éptg_ci'ite»_m vaiue of \
strrounding property by permitting oeéupgtion by undesir-
able tenants. : l " . -
Although the point now under reference is that of
ownership, it is difficult to consider the two questions
separately, There are no doubt Indians wno would
desire to buy piots in the Mosbasa aréa as an investment -
or for speculative purposes, but;if unrestricted purchase
were pemitted,it would, I consider, notwithstanding
thé fact that the purchasers of the five E‘.ﬁ' mentione
in paragraph 4 have not, in fact nppi?e; 7tor release
from 9ccup¢t10n reatrictiom, be most diffieunlt, if not
impracticable, for any long period to differemtiate
between ownership and occupation in respeet of future
sales of plots, and to withstaid the direct and indirect
pressure for release from occupation restrictions which
swould be centinuous.
8. In‘a matter pregnant with such possible

LN

< _11:611 by &5 is the question under review in this des-

patoh, it is of prime {mportance that there should ben

[

1 io far-as possible, np Goubts as to Govermment's legal -

potltmni I ahould be! cfm there fore, 11 ythe
qwstion of nmstrictod ship ud cupuuoa in
\ 'mt%o;uon of the Moubasa arep mqu :snm

bas not yet bemuﬁ,u-d& 5 that of o

regard to the plots which have been sold)in this m?&
oould recaive the further careful Wm g your .
legal advigers. The question of ownership in Nairobi,
iﬁn-uh-m mmuﬁxp-dgsduu
W under review. _In tais request Ur. Bruce f"*»-'~
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i ‘ be ldﬁumd oxcqu with the consent of u.l lessess
= of plot: 1n the respective groups. Such restrictions
apply, however, as I have previously stated, to residence
; only, Ownership restrictions rest on the restrictiony
® | of bidding at the time of the sale, :
9. If in the opinion of your-legal advisors the
legal position taken up by this Government is untenable,
it would, no doubt, be possible by a revision of the e
layout of the land in the area at Mombasa Bot yet |
ulieuted to -secure that ownership and occupation by
hhti’u o!’ such parts would not, in fact, to any
reuomph ugroe affect adversely the amenities of _-
the plots Ihibh@u nl.roady been sold. Sales under
these oonditionmmld be more satisfactory from the
'point of view of Government inasmuch as the range of
:pouible purchagers 'culd\b nry largely widened and ;
from the pom of view of development in that 7
congested areds,in othq" parts of the Island would be -
io some extent rélicvod and a large unoccupied space :
mll be devel ; 2
luu‘ £, bq"or; th local lognl opinion is sus-
1 ‘gt11l be teo.si‘oln tq reduce the area
n by otm-im for salea fopther saall
Mv“n the plots qremuo‘ld on
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action until I receive your reply.
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. 1'héve:the honour to be;
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TR ATTORIEY G 8 OFFICE,
.
f N&y._}:ewzs& fp- ‘m;t I‘Jeqmn , 1988.

“Hon'ble Colonial Secretary,
s Neirobl.

*

. Part II, paragraph 1 - the operative part of the

N % - White Paper reaésp- "W{m‘éever the circunstsnces in which

4 menbers of these comaunities have entered Kenya, there
will be no drogstig actign or reversal of m;ges g
already introduc such.as may ha en contempla

I sog% quarters the result of which might e to, destroy
or impair the axisting interésts of those who have
already settled in Kenya'.

Later paragraph 7.  Segregation in Townships.
wgo far as comnercial segregation is concerned it has
alreud{ been generally agreed that this should be
discontinued....... VB e
The{ have therefore decided that the gcli of segregation
as between Europeans and Asiatics in the Townships must
be abandoned." :

b . L8 Wl Wt e words “rﬂﬁﬁ['bf neasurgs alréady
: . " introduc are in.u!t'on_i.nion {htended to 'ir?n present
legislatiod and exis tracts which affect interests |
in immovable proper are not- to be destroyed
= + -.or impaired. A X

“»«l\ : : - \i‘%ﬁ;
If this interpretation is.porrect then para:raph ||
1 must be read wwﬁ’y}ng and Joveming pu-agra;:ﬁ & !

\ . Befd p'gﬁ‘r r Simpson's “schane was aoted on,
1 J into and Asiatic -
ApORS. lée 1ss under tbe Crown Lands |
Ordinén 9 ~Sontained a specific covenant '

suplst or such a covenant : :
f the Ordinance. To protect

e communities consent to Y
fferent race was“almost d

T 1
same object was secured by \f
schemes and the aid @

, exercise of i
Lands Ordinance, .

or by¥ldifig schenes
position appears |
restrictive

“ﬁ 80 would be to

‘g e enfarced by, the loubi'. in the

6. the Gov t, M v Johnson (1875)
LI a5

2o

ea



on.t .
and eap ‘of
bmmdbvouogenml aw - a law
crfoatly 'oll understood and one calculated and
Yintended to add to the security of the lessees, and
‘cons prtl to Increase a @e of the houses. The
t of that increase teven it was, Mr.Spicer
ot. Can he or his re enhtive e pemitteﬂ to
e “destroy the value of the thing so sold by authorlsin%
“%the use of part o ‘ the estate for a e inconsisient
Ywith the ln ich he professed the whole".
Appeal was ssed with costs, ; 3

! In what respect do the last ; uonod
¢t #4 . Which have hxﬁ side side \rit
A luid out ding sc unes# I
- draw any distinction.’ R
1n one area must have t ffoct of

existing int eats in tho:
“.g?ood is 1? feet ,r
it is by h y
md not retrospootivoly.

u,zout of townships
whlch can still Dbe auanated pittrou.t mrmz
tntqrets. In these circumstances aress e
protected under practice - amounting to a custon st
still be tocted bg aid of the promims of the Crown
191 a.nd each tgarticu.lu‘ case
B omiderad on 1{3 merits as in &

) h : Sged) IvonL,Q.Gour.
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SECHETARY OF STATRE'S KENYA CONF
o DATED THR 15TH JULY, 1931,A8 TO
MENT OF THE LIMITATION OF THE mn 10
PURCHASE PLOTS IN RRSTRICTED AHEAS IN
CAY HE susumm IN LAV.

an 5 IN =9
mumm OF THE QUESTION Asn& (4%3 Fircs
THE ABANDON

e 3
A on'dile 1ot Apxil,) 1924, th¥ then Governor

addresséd s degpatoh to the Becretary of State on the subjet

of the them pesition in regard to the decision toO abanden

the policy of segregatiom in townships which had been
announded in the White Faper of 1923.
Paragrtaph 3 of that despatch read a# fgllows: -
’ : “As regards the sale and transfer of plots in
established townships; I have been advised by the
Acting Atterney General inat & legal Question of
considerable importance arises. 1t ig his opinion
= N that the revocation by the Crown of restrictive
covepants relating to tranafer or occupation of plots
or buildings by perwons of hf!crelt race from those
i 4 ] to whom the premises have bc;en lcpc’ig cannot ' fail te
prejudige m exinilng interenﬁl of the pharties who
purchased 1nftho knowledge of these restpictiens; and
it would appear‘that, if this view is cowrect, this
Cw;uuunt_.ny expect heavy ¢laims for damages ..« i
i.n paragraph 7 of the despatch, the Govermor
llk‘d for -the Secretary of State's ruling on ua legal
pclnt Jhe had submitted, asieanly as posaible.
"on the n‘u May; 19@4 the Beedetary of State
g replied o m. dcl)ﬂteh \to-the effect that, op the facts
" : Y nu;ud to‘un, “his iccal Advigers were of opinion that
it -u not. poulblo to give a definite ruling on the legal
aspect d the prm_'yruoltd by the revbcation by the

t.‘rm of ru'.r!atin covenants relating to tr&nafer to or
onnp.ttu ¢f plots or Buildings by persoms of different

race from those to whom the premises had bean relessed, vut
L wemt oB'te say thAt the gemeral view of his legel Advisers




7

m u.‘m‘d-h) WAt 1n the case of areas #61d or leased by
the Erm in )lifj at cuction where only lm)ulﬁ Q,re allowed
to bid, and the leases contained covenants &gainst transfer
to, or residemce by, other than Europeams, his Legal Advisers
=% 1% gonsidered that the Crown could not wive the covendnt,

‘thit, frem the lennnn--
mﬁm onclou‘ﬁin the

4, there appeared

e 4Tl
N The Beeretary of State added

dum prepared by the Commissioner of
Governor's despatch dated the lst mi
to be no sush leases, that is, no
¥hich all eonditions to have been fulfilled.
ch:.ut,u- for Local Govermment. lami aud
Bettlement informs u mt thh is a uct that th-ro are, lo

Sonnection with

far as be knows, no leases in existence in which, after am *
auction where bidding was restricted to Buropeans, restrietions

bot.h as to transfer to and residence by other than Europeans '
‘A”nrod.‘ He adds that in most such 10...-&"?-.& against
- rg“dolqo by mnln other than me.;; Y “
$ "', it would that as m ‘hn in
2 th Mombesa area gimee 1925 ; attitude of the Govermment om

the niJnt of the limitation of bidding to Kuropeans only bas.:

givenion tne 23rd March, 1926, by
n-.om then uuut al; which .flilol was conf i e

' ®8 by Mr.lyall-Grast, the ’nzuuy “Gemeral, in amewer fo
A Iottu- from the ﬁtuuq; of knl’ ?m thp 10th &‘nh.
/;ou 18, whieh h qun umu ‘areas -c‘,w-ﬂ at

/ bul ;dnrud. by n.moplun




TN ,“ -~ g i
'IOWMI‘ ofiithe nimtor of Publiée Works' plan rctorrod to
in the Commigpiomer of Lands' letter dated the 10tk March,1925,

and a copy of the lutl;m plan algo referred to. "Mr,.Gower's
opinion was tht Government was bound to sell the whole area
marked in the l}notor of Public Works' plan above referred to
as "Buropean Residential Arga", subject to bidding by ‘
Buropeans only, for the ressoms given in uie-minute dased the -
23rd March, 1925, Thie o}{l}“ bas been acted on ever singe, :
and at every subsequent m":x ‘any block of plots in thil
area, the bidding has beem restricted fto Europeans and & :
oovenant agaimgt residesce by other than Buropeane has been - _
s O aeared fn tha heass T Lt ol
) ; : . S much for the area in Mombasa, where ln'opolnn {’
wur-l;ii i been insieted upom. There are three or Tour ~
; ‘blocks umr»\*q the same state of affairs obtains, -
A ‘ *au ve l'foﬁ blecks also in lunfniza Eldoret. In a1X
: : the bidding ni ‘every auction has been ro-u-ir.b‘ _\.;
ﬂn_&cﬂun’e mmt rynidalu by other thn\ o

1. tl“ﬂod in the leases. nu couidontiauhuh:
n WKB““C m-‘ opimg on the 23rd lun'
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persons other than Buropeans to bid for and purchase any part
of the areas. It may be contended that the actual damages
awarded would not be substantial, but, in my view, the law
would be on the side of the persons suing Govermment .

In my view, therefore, the abeéndomment of ;lu
limitation of the right to bid for and purchase plote in the
restricted areas in townships could be sustained in law only
‘

in the case of plots and blocks of plots not within the
Mombasa area to which reference has been udc‘, nor within

the area comprising the 5 or 4 bleocks in Neirobi and the few
blocks in Makuru and Eldoret already referred to.




. DEPARTMENT OF LAWDS,
No.M/12542 NAIROBI. -
10th Mareh, 1925.

The Hon. Attorney uenernlt,’
i.

Re: L 5_1; ggtion of Regidential Plots - Mombasé.

i An auction of reliantial plotu 1nMonbau is
contemplated subject to there being sufficient evidence of
degand.” - The matter is now under consideration by Govern-
ment “and I am requested toask your opinion on the ques- |
tion of the-epplieation of racial restrictions. - Tihe
~plots shown hatehed blue on pian were auctioned in 1918,

> M‘me Buropeans being allowed to bid and the leases
coitumsmouons to European ocoupation..  The
pﬁ?w proposed for alienation are those shown in red
batobinx.
24 Under the ruling of the Secretary ot State of
i the 20nd May last there does not appear to be amy ground
o ror putting up these plots for sale to Europeans only,
: but on this I shall be glaa to bave your opinion, .
£ 08 “The plots Ile. vithin the arca defined by Governs
RN j » £ I-twlotiﬁ No. )WO!‘ the 15th October, 1920.  This
F"- B ' notice was o.neon.a\u.g June 1921 (Govemaent lNotice
Ko et R uo.age). S ® ‘
K : T ende # ‘vensidersble feeiing vl ve '
op oan residents in Nombasa if the
1 or Wi&& Oh the other w
. \mu m-m iL they /]

/]

« ~ =

.
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m EiER ' OFFI G. ,
 23rd March # ;925,.

m:bjoct to onn or t'o qmrin bclw 1t nppears to
me that the ‘position is sonmd b{ e Bi ham and
Distrmtmd Company an 89), 1 Ch.332, a
leading case uovernmt cannot properly sell tho 4
plots ‘ddoin.’mz those coloured blue except to Europeans.

2. icul of the case under reterence
are: "A und com gut reohoxd building sites for '/
e by auction subject to particulars and con-~
tions of Sale which, in the view of the Court, consti-
tuted an 1nv1.tuuon to the lic to come in and purchase
on the foot that the whole of the property offered for. |
sale was to be bound by one genera.l aw affdcting the ..
character of the buildings to be erected thereon. At
the auction some of the plots were sold and some were not,
and after the sale the vendors claimed the right to aell
the unsold lots free from the restrictive covepants 1n
case they desired to doso. ;

Held{: ':g:t {"{""“ﬁﬁi ;‘:3 hgg 28“8'{‘ tgglhof the
d a guction, n mple is

. "m" aok .nuuea to the bepefit.of a contract by ibe
e 4n the condition€ of sales that tge

o the lots unsold at the auectien, obsam

ons sinil..r to those which the purchasers of A

had thgy been sold, vonld have been Wound to/ -

observe, an 1 that the haser -

: '""utxoa to b of the yndors er- -
p‘..d in tna aonveyuwe s Iot®: ; ;

u b .
N nvu'u htl;:: tigg 1




heak A s -2 we

and ihonld w “0 o&ér{i bave the Wenefit
e

ion. lans for
any intention that the vho € area was
fon at the time of sale

over or

ap-rt frn tions of sale?
5 I th‘ 1’ 1‘ assuped in 4 are correct
= 2!1- t put t]xose pfota he market it
invited the public to come in and take a portion of an
L estate whi tnd by one general law - a law perfect-
we 1 and one ealculated and intended to add
= to the ﬁo Iu- d consequently to increase
the p'ieu ot ts. uﬁt of that price
Govemment got. an Govon be permitted to destroy

the value of the plots mld %uu part of the estato
i1 a manner inconsistent wi law hy which it

1essed to bind the whole? his is the position exactl,v
and was 8o t in -:gieer vs Martin, 1k App. Case and
answered inthe megative. :

. Then we have at a la’ger dgge Government Notice No.
cill te 1920, confirming, what I
t obvioul hem saEuro an Resi-
&It True this notice was later can-
oollol, rutriotion remains.
undar consideration isnot perhaps
dh‘.ct the Secretary of State's despatch of
_ but parsgraph (d) has a~very material
oe s tq me, ho-evar, on the flact that
s are now $old-to pe sops other

is_wonld amount tog ve |9 \
idrodnoed which of ie og impair
s of those who . and
be eontrary to mse 1 of

! :
o arared 1 oultyes, but on
! k 1 15.11.::: ce oftiﬂl ik t" 1: ?m-
 meEETEEn 5
f N L X ‘ T e ghg'fo mnﬁm-
! ] N 5 . + AT i Voot : . .\:
;‘ : 1\ S e 3\ 4D, TVON L.0«G0WE. ;w
F bt~ G R : 4‘-&?, ‘
SUE A WA i
’( \ T o - ‘1"_3 agree. ,
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No.M.12642
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I8

COPY A DEPARTMENT OF LANDS,
‘. % NAIRQBI,
e April, 1895 .
The Hon. Solicitor General,
Nairobi.

; Alienation of Reside 3
i mvmumnm;m WO ~
In answer to your emquiries in paragraph 4 -
(1) It is clear that the whole area was intended to' be
laid out as a residential arees for European occupation.

(2) The restrietive clauses in the conditions of sale
hm repeated in the form of covenants in the respective
ases. g ‘

(3) The sale plan shows only the plots that were then
being offered for sale and a few other plots that 4
sly been enated (see plan No.91A). A vidus~
g.gupm plan lo.91§‘:- also at that time available .
to the public. his p shows a few additional plots
which were originally pro%nd for inclusign in the 1918
sale but were subsequently held over. The plan u:‘ZDd\ 4
np® indicates in red colour the plots which were actmally .
B e o e atae ixen Bab bt R ©
e sen ~out o re a e
tuepl;: existence, but a plan gﬂd by the Lirestor of),

Public Works she a PO Se ~out of the

part of Mombasa Island E:g in cular mdiuﬁ:g the
area now under reference &s a pean Residential area
was availgble to the 1ic. This scheme was a -
mately followed when the survey of the plcts soid in 4918
was effected, but in the survey of other plots a later
d:{e & d ure was made from that design. A

i SD. G, MORTIMER«:
for COMMISSIONER OF LANDS.
B A
No.M.636/25. - - NATROBL.

25th Aprtl, 1925

- ; to ] .
f’o?zb’%ﬂ’ the 2
stronger. -
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