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In my rlew »e cannot say that ownership 
wlt.'iln the doctrine which we have laid down about 
occupation. Hone of the leases or 
contains a covenant against assignment to 
nor,-E Jro-.ea.-'.s, and the mere fact that the hovemment 
restricted bids at t: e auction to Europeans is not 
enough. In my view, to give the purchasers rights. 
Inter se or against the Sovenuient.

As regard- occupation. It Is true that 
in respect of areas now under consideration, th*y 
eere not put up for sale as a whole at otw tine. 
Kevertt4il«ss, etienevar plots were sold, the 
cocve/ances contained covenants against non-Kuropeu> 
cccufstloo, and the areas «e-e definitely known 
areas. In which It must ruive r«an understood that 
as and when fltis were put up, they would be put 
up under stellar sfiodltlons.

Therefore, 1 think eu alMald SMtntel* gi 
our vlee eltb«(ard to restrlctlcp# MdiMt ,•

occui ation, but *T do not think we era extend thtf 
to restrictions on ownership. i
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I am sorry this has-been delayed, 
relevant papers were in circulation and 
returned.

but the
have only Just

k ■ ■ I . Sir R.'Hamilton la, of course .. well
acquainted wf^h the position aa to segregation in
townships in Kenya and the limited extent to which 
it was nsoessaiyf on le^al grounds, to continue such
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: segregation after the declaration in the 1923 t(tilte

But there ie a full memo, on thet'eupjec.t i^rv " 
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^«\' i|[|4cU _V<^t«at7 It ha* to b* bofiw In mind that th* reoant 
Priry Coanbll JjidsTnent haa determlnad In faToujr 
of tha OoYT^ent the Issu* whether the law admits ^

1- , «y. the plaolng'Of res trio tlo'n* on the ; Isposal of ;
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The radarant aoTenanta in thlsjoa**5.
C ^ ^’VijuUAajli^ atated to have b**n entarad Into In I918 1-a,

C*. '\\ - '• subasquent to the 1911 Treaty out prior to the 
1919 Conreutlon. On the other hand thaf may ha** ' 
beau tha ooosequenoa of other and muoh earlier 
oowananta. nut th* original dealarutlon of
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policy as regards th* Hlghlhnda was aarllar than-
J ■ S
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aeoaiity.

faroured ontiOBsl tr

{ ■ r
.y''

34.11.32:

-
• '1 •(• 4 Th* ConTsntion,balnc later than the doto

to glTS'thas* astatas war*
''id

jr, I out. soaas to1 ;
dltfledlty.

nsMst I, • Ttao 1911 Troa^ ts a dtfforont aattor. 
good dool of ttaonglit; V )>9TOartor a COSO to tlio

9m U* Jofo9>ss olaia bmI
itr If at also*, a.g, 

MllMt
< dtaaOM^

y

eonolaatOB that sa cannot ralao t;lio toehnleal potato 
aooUoood by Br.Prooston. iftor all, this Treaty 
■a* ana batwean Japan and tba Onitad Klngdoa, and

^tiwo* 4* nst pay sdoostisa tts
tag. «9Bld a Japaasta natlsaal slala

!
pay iBOi

Itaya only cast into It with a nuahsr of othor 
^iCaloalos ty aoaiia of

>« Am iaysMi?im1, 0 aee«asiono

te tbo otbsr hand., I'esrtaliily do not thlall

to poss tha Ordfnaaos which la ^
I toat biya 01^

^sstot! nor do I thliik It sscht^llbsratoly to

* 4^,; j

A



ill ' ' " '

,:A <■■ *.-■ *.
t Ji\ \. ,

m--bMsk feiMM CoTtnaats. I think wa mat n»jaot
fultbar copkeraation with you aticuttlV'reprasantktloos, wa shall hare to do so 

on rather broad seeepitig

Vj bad soac
this and yoiJ a^-eed that If it were pdseltle t-o sr.oa 

area at Looibaea ware actually

t■mWa hawe got to^ 
carry tha Foreign Office with We In this, and.

, 1.
'K resaawea

'laid out prior tc the .reaty tl 19.1, t-nt wocifl
In t.ois connectiec . woulc inrite 
S to b oi u.t neisorariduii of tae

subject to their slews, I would suggest a reply i
This Treaty eanaet, of ^ 

lan phat axy natlonala of Japan are

'f.

iXBplify matter*.

Contiaaioner ef Unde ir and to paratrapoe

the following llaee.

oonrse,
^entitled to acquire eny partlculer pleoe of land

4 te 6 of the uetemor'a despatc.-i of tne l^t o:
The plot now ir questicn, No. 39. le

of. tnat

To. 13 t"lC221/?7.
than Brltleh subjects are antltlad toany nora

acquire any particular piece of land; whether
1*

iofqist. 1927. 
one of theee B^piitan^^n para^ap.n 4 
deepatch.

thay can do that nust depend on the toms of the
What the

A
I an afrm;d. howerer, that l.^s stidcr.ce 

pasea.YF refeiico to meoer
lease or the cosenants on the title.

Treaty aeans Is that tha Statnta Law of Sanya in the
te e u-a tricrc was ne forsal .ay out yriornust net pin#il^he''nationals of Japan In any ' 

dlaadrantage In ragard to acquiring land as 
oonparod with British subjects. > the tQns o^ your eu^eeteo reply,

Wnnet-wwll any that no land in futisra will oe
atiWjaat ta auco ocranarta sincei anila toia le 

^fectly tnl# af loar.s.Mp piotw, t;* rfstr.ci»»f 
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January, 195S.
IWeOEiVSD

1 JFCBIWJ 
OOL. OFFtOB

Sir.

1 have the honour to reier to your 
Conridentlal ]>eaj»toh of the 20th Deoenher 
the auhient of reatriottona

HoJO , 1952, on 
on the acquisition of

rsenshlp plote hy Indiana. The delay in auboitting 
■y reply has been caused by the illneas of the
Surveyor eho ees expected to prepare the revised 

, ^ . layouyf the KcaibaM residential area. The work is 
ww iB hand, and I anticipate tiiat toe roYisad
design will have been oonsiaared by the various 
Authnritlee oonoemed and that I shall be in 
poeltlon to aubalt final proposals in tne near futur

a

1 have the honoor to be,
3j/)

four Boat obedli , £uBble servant.
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ttIUgnn trm th« CoTantor of Imtjm. 
for thoColonioa.
Dat«a 19lh Doo«i*w. Rooaivod at 10-16m Uth PooibT 1932.

/ iurji-L^
Tour talagran No 263. Oroup of plot* Noa 37 

^ to 43 inoludiob plot No 39 on last Sida tf CorperstloD Hoad aas 
net laid oat and sold laitil 1918. Prior to thia data Uia^ fansad 

2!. part of an OBSUbdiTldad araa laballad raaarrad. Bloib 0{^)dMta 
ooro laid out in Juna 1913 and sold Ootobar 1913. llso gr*u9! af 
l^at sida froR 44 aouthsard to 63 was laid out in Ootobar 1914 - 

Jv Mid 1918. Ill plots oars sold aabjadt to raotriotlsa oooupatioa 
ootaoant . Bafora 1913 araa i«s gaMrally ragaidod as rasarrod far 
Knropaan oooupatlon ^da Profassar Siapsons rapart but no It^ly 
binding oomaats «a:-a nada

to tha Saoratary of Stata

Mo 240 Confidontiola
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..i.
aend loTSBOar, 18d2.

D«ar Bcttonley,

Wh»n I was rwoentlj at the 0.0. a tuaitloa
• SJ raised Oj sn old friend of nine In Hoaoasa, 
Wsrren S. Wright, • .lawyer who le thlnlclng of retiring 
free i-ractlee and wishes to dispose of hie house•< to the
Jspanese Consul. •s the house Is situated In thatV quar*
ter Lf WoBOasa which was reserved for Buropoan 
a difficulty arose as to whether he could dispose of It as

oeoupAtloa,

1 On the other hand, the point was aade that 
any suoh restrletloa as that In question would 
confornlty with the terns of our Treaty with Japan.

I aannot recall exactly how the

not be In

natter was
left Out I have to-day received e further letter fron 
ar. Wright tnVilsh hey statee as follows;-

I refamMs ko the aermeeendsnee whichr5:ia“fe?-a.d-‘Sarti:^s?fo*n’^, 
^st*; 'Lit'wSin- -s:.
submitted to tne^emtary of ktate for the eql^aa.
:i:rr[::‘o:r n:^';^Sl:l•^'J^y!“ ‘r.o-Lier i^y^* *

to expedite netters at the OloTt • 
tt^h the uennl for Japan and ayself are aeet anxious 
t*“t we should have soae reply and. should the rapcF 
os unfavourable. I shall hove to taxe steps to ™ '

Jh/r 'i
V

/

L



i V ,*r‘r>. f.

Treiity withJApan Id the Houie of Goaunona. I taKe It that?SS SouiS thr„.tte^‘?n%ilrd'fn
It could soe your way to do
•hoJlJ .wJ; *««??ngly Obliged, and. If not, 
of towa^ tfcataful If you would suggest the name

owe M.P. who would handle the matter tactfully."

I should be very much obliged If you would
Wntfly hate the 
at present etanda.

■atter lookeg mf and let ae know how It 
It wcuUd, ofa

course, be much more
aaktW^ory If the 
question Ih

trouble could be arranged without
the House.''\

Yevrj tnoereiy. > '

's•%
' *. a . • \

li -V? '

•ifii Htay thanks for your note about air Ralph Oator'e

I
I

•V,» ^ ~ '_ A i-
,*■■ . * er-V•j'■■?!:'t

i

.iH-
/

, ■:j
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ii!® tia.. 39 yart of m um laM oat prior

’“•f

to

(a) 6 Kar 1911 aaU of ratlflottloo

■ ■ 1 of TPMt/ or
A AHi--

r 3 t») n i^rtt m» Ma oraocoonoa

or laat Afrtaa Protaetaroi*

ita %aiaa« Aalatle

tloe «loD ta4ir prlaalpioo

tola laaia aat oal/

for tar aaaartt of oaov It tot«
'tor tooortt ^piot a totar a^

tt to poaaIWo to ttoo it
a

to oto tr • €UTn ita taa paatt toto»raph rapl^,
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1. I Convantlon of St.ffBnnain (]919) Artlelt 5.
In th« territories .... under 

the authority of the Siijnatory Powere .... 
the nationals of those Powers .... snail 
subject only te toe limitations nece

'/■

«
l‘?

( ■

eiary^Vor

the maintenanoe of jublfb security and order,
•njoy without distinction the same treatment and

iSa ' %i«
e rights as the nationals of the Pjjser 

exeroioing authority in the territory, with

the

.. ■•I' - -
' #=■«: to th« acquiiltion and transmiiaion 

or .rinri property."i'
a#

2. and NaTi^ration liiinM>an,•nainupj.eEriii.i^ivTtii
Ik

'Trhe subjects of each of the High

;,i '■ A- "'7 CoiltF^tlrg-Parties shalV hawe full libtrty '' ^
‘ trarsTjpd re^de in the territories of

" I ''if ooafonnln® Weelwe* to the
;fc : j l«;i Of tie coitry, ;

..r 1.. Shall, in all that relatoe to trarel
[F',- v V U b» placed in-*11 ^eote on tjjw

r ae^i^flre-ftibje^te.

^ *' *’• Pj^tted.te^.«, *r
Wre'' *^M«j)y li^t^e. muufsmW^j: • f 

. t weyehouQOe^ehepe^ mid prenneee .whdeh be ^-1
7 reortontial^ OdiMroial ipduetrlaJ 
i' .porpoeee in the

•‘kyig'f

- k

■If

A

^ ■ • /

■ K.

V

■m
V .

and other ' 3
A.

Mnaar «a nativa
>'

r »• H-,•. -A*- ■

r:WM£:.'I.-;i

ft • • ;
m.'ixi



i I TrwtX ft Q i« aiMt N«Tieiktl«i JiH^.ltll.
Vr

hla Oin«Ur dMfBteb «ki«4 17tb Juxy.ltll {ov/j

Aril^M 26 aai 2T.M^»tot>»* that tanurda tha and
iMukadf tka af Stata draw attantian ta

-V
f.-:—' - ftil 4|pff __

•-V'*"^l».<f*’/|lgfcaaa dfpry daacrlptlaa of

■»

af 2 ytara fraai tba data af ratifioation ha prapoaad
ta natlfy adbaranea af Calaaiaa ato.ualaaa fumUhad

t;
in tha Maantlaa with a atataaant af abjaatiaaa taKOjart a or lBid?»abla, fhieh tha .f I auoh a caaraa.laaa of Ijpry pa^t or 'aHiili paralt 

tha^aubj.«t^^|tti„4^flr aaf^thar^-^ • 
r.'j^i.^»^a aadi'paaaaoa, 
.^tho ■ ' '

W In hla raply (daapatch Na.d07 datad lat Saftpabar)

• xl-
(SlZeVll SU.) tha OOTamar af tha Kaat Afriaa Pratfitanita Idtlm^dIrfroljjn ^

that adb< *nat likaly ta adwarfb^ affaotlaact al an^ ;iOM 1 $nda af ftratoatarata*. 1

1 CavaiiUaa with 4fM af aoth Jhly im
far tba B»dlfloation af thoi(boTa ^Maty,:k'I".

•W..

Via bia Circular dj;ipatnU datad 31at Ai^at 1928 
jjMadhad) tha Saoratary of Stata eaoloaad d oapy af^^h.

ilaaantaiy Canrantion dtad aaked whathar tMtioa ^ -
^ ijlfchyttn ahaul d >3 siwaa.
4<# Ua roBly (doapatoh «».616 datad ^ laMban wm

i

•' i>rtiaatad tf... ^
^flmdUliMWaadH^a el««a.^ '
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r Houmi
Naihosi.X■« > CMYA

A «N CO e t VC o KOVA^/

August, UAk*
tssepisK .'A->_2f ^'OEi '?V -

1 Mvc the honour to refer to the eree et 
the *Sar<i(>eeB Reeiuentlel ^ree*.

• Plot ho.5», SecliOB VIU. Uff Ayenue, eee e*»g#t 
the group of plot! toXu by et-ctiuo in lrfl8, the tele 

tv) huropeent obIj eiw tubject to e 
et^q&iJivOii preclodiAg ocoupetioo b> tejr Aeletlc or 

J . ether then e aoeettio *er-vent la tne eeploy*
'ilte plot rt tt iinfnt halo by ar.

keabese kaoen et

restrlcte.

ef the leeeec.
^ Urpea Irlcbt, e looel eCvooetc.

lo twoeabcr of leit year apilicetioe Me aede*
life by the letaea ^ai the propotea treeefeiM for

thereon to^.^po^tfioo to eell the plot eed the 
^ Kr.A^, tre v’epeiieee Contul tUt.aaed et eoeUke,

ste4 thH
'"■%i

* for Hit mm eoc<«etlae. Tne Jeehol roei^s
brvietuc of the eMltH^epeMea 
eiA HetifetlM af IWl enc the ^ureeth»aei 
ea^mief the .aefO betU of ^

erp,4R ««nye j«leey ead'K^tectoMM, plaaeA oe the , 
M britleh lubjeoU ai /.ta-oeeea

1

.oaveattea
•t--eneae tid'^ectt

• ' u aU ttafvfhletdb ie re«ieeaae, ecijoitltteo eae 
treatfer er\rop<-rty. aoeeahle or

i-

le.

\
•'-t VN

l.lel

m
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f

%i'».' ’ Tlic^otlJig Attorney 4«®«nl

■time thmt, al_Jhoiigt» the Coneul's represenUtion wAr <’ 
sound 1«. this did not affect the fact that, hy .; 
giving leave to iir.Warren Wright to transfer his house 
and plot to Mr.Kuga for his personal occupation, ^his^ 
Government would^^ itself open to. an action for 
^ges by other plot holdsry__

Consul.,‘to be InfonapJ^ttie < T., 
difficulty in vh(«A> this Qover»^^t aas placed on i ^ 
account of the contractual obligations into ahioli ^ 

entered with ,Buropcan plot holders in tiie 
and th^t, if^^w desired to"press for the purchasin 
this plot, or- ^l^^r plot subject to the name \

Jeohslieratii, af<Jr^^t'Jng his- ■
fc ■f' ^A^Vr-fewcrtaaent. ha^niw Soring routed t^t,the'

' ‘ ''t -subj^t bn ™«kea. ^^^ai^tion''';'!

Y\that thb'(fiffig^4 created by th«!'''^j7eji^.-ia th^ 
-^--siwre l-caae s could -be yoverc ome. ^ -'* itnofk Otdijianoe 

^ ^terprefl|lloB and Go»«i»t daus'es",

; . ^ Ordin*acB by defining i''Asiatle‘'»
h ^ n^jl^ceived your Cotifldchtlal despatch

' ‘ the'ownersh^ and occupation of^
plots ^ Asiatie^nnd noli that, In 

' *‘^r i[fl\i'>«'gal advisers, restrictions oh cnnraaliip

.-tan n«-longer be suS^ilMdT'This mattW is not «tt^r, \ 
dotoSeration by theltttOTney General. The decision

on this <r»8ti<» does not, however, assist in the........
, Mt^lenent of present problem,' as oncrstlf 
without permission'to occiw ^ «s»lstanoe

Kyiff ttxt Japanese Consul.

advised at tha

I caused thet-

/

V,-. f/' •"tL.-l-/

->• '. >

t -;m
i •, ^

■;?

'"Ill’S I- ■ .■

. % ■
■>

%
dlik ■! S .1^: jka.- ' .t'■ i V



A
f

in* $^is»a by tb« lUoef$i^v^l ?i»V^
■l^'^dlffloulttes crwifca t»y fcaiowialg tfte •aggestlOB. J

r.-
@5fv^*dv«nceu by the Consul would be so seriou; n. U)

^ 'precluae its serious oonsiderstion as ■ solution to
the problem.

'■ ^ The passing of such le^sl4|4*i'Jrt*4'M,«
'alteration by aovernment »» agreement tb :

whioh it had been a partyf%ithout ^_ aon^ent 
L, other pirtie^/I .e.'.the‘purchasers of ^ots- in the 

^"^Ipne grou^)-!,^^! a^ further advised Jhat it tould bfi . 
-"^^V/^^^^impoEslblr^o convince » Court that the ■terii.rAfeiatics"

■ v-- of the

as need by Governaent and the other partle* tO'the /

; contract in 1918 did not include Japanese; and that\''
it is'the real intention of the partiea.at .the tlae 
of a oontra«t^d not a fictitious m^ing subsequently 
placed by one of the parties :upQn the used th«t ■
would detoraiine the action of a Court in deciding 

■ whether an action for damages conld be austaii^. ..

I !#..

i.'i
'■a-: Any e»doA»Our to deTlne'Tay leglaliitlon the term 

J•Aslatie" on other than geographical grounds would
the s^ongest opposition Indian ■-:i^h«btiess arouse

f

‘ I' It, ^aii^obahle ttjat.«r.KuaB'»ould. indemnify-
^toli Government•'aaaiitt -oj^aia for damages

ffl^t beadvanced, on af&iuift 6f his occupati^Of-'fte
________ _ ^ iplott noi does it seem likely that thfe Japanese

’■ •■jV . ^over^^^dW toat th«.que8tion has,'beeiL raised

'V'\' ' *’! officially^ will^be satlshed with any tesrporary ,

. expedldst tliat' leaves undefined tto position of Its 
vSt'r •* **“ soqWaitioB of land in

an* Protectorata*

thatsd
‘ i

-.r*. -> .

■ .1I'P

8. It:

1^;



'■ * ■' / /

8V It Might be poealbie to ovepci
' difficulty by obWialng coMent la writing to Mr.Knga'B' i.

oeoiqiatlon of the plot fro« the lesaeea of the plota 
la January last Mr.Varrea fright 

Infonwd that aaneUon to the prcpoae«’''traBaf«r 
could uot be reoauaeiided unleaa and until he obtained 
the conaeat to anch tranafer of all the plot holdera

He has since that

In the Ticiaity.
uaa

la the groi9 of pleta^^op^td-
Mdo no further oeaunnicatioB to (lowemneat and 

1 appretatnd that it will be quite<t«poaBlble to obtain 
OTOh ooMent: and that. If tranafar were approved by 
Shi a rioiiiiiiant. clalaa for danagea would at cnoe ba

by thaae plot holders.
1 ahall be glad to have your advice on the 

•aaeral aituation that has arisen, and on the present 
(Iffleulty affecting the Japanese Consul as there 

te na te be no reason why this Oovemnent
lUtae tat %KI dMagaa uhleh night artnn 

tlen of the Treaty gad CenTentUn

9.

JWnthe inpl
la^Mntlan.' m

I have the
Ki sir, ,

it ehadlant.fdnr
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•»
C9PJ letter received by tbe CoMbI

for Jepen fro« the letlag
Locel Poverfliierit^ '■| ..CcBMleeloner for

'JM “4 8ettle«ent <Uted 81ei July h

m»•
n” ^■■

■ r
V, .Vr,

honour to acknowledge the reeedpt '1 have
9t yow letter of the Wth July on the^aubject of 

^ treaty rlghte. Tour oucgeotlon will receive conaidera* -- 
repreaentatloae will, In due courae, be aade

r -

tlon and
to the Secretary ef State.

1 have the honour to be, ,
<• ; ' ^Sir.

■ ^Tour obedient eervant
(aigned);*

deaplaaioner for Local tfovew•nt
t.

’•i1
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1 IMW rov l«ttw of Um 2M Cf Ki^; i^ 

iMipt^^4 i^'MkJoet Imm HpU^tko ,

9U j«ur. 1J5I.T IS
►'--to-

'/3>^ Nma Irtgit.
•s

D*: ■■ '.;^-Vi'•>■::
i^.'y

er, tot I/ T'. v,^--
'i.

-^; \

^r-T- - " *■ «(»•««• «ot OBIJ Vltli ih«
f tot pf^oto^ljr »Jto tto tm^irngk of th.'

liicWaHMM^fi^tjr. ito toto 
^•ffiolaUj, u I titoanrtiL ^

■s.

♦oU^ jM vslM M r«c«reuKfaar heto* tt- -•.

lV*" r. \
'Qt» Mttar oo^M «p 

> jnw !• llka^ 'U to 
toall glTC 1^ Of gtoM 

• ^ “*• •««tii». tomtom-/ JTM <^U.ato, «)

■ " *■ l*'^*** V . \ ■

KU UaA rf^M^ . >./... ^ V
, Ttor.Mr1^i _ / Z ,

V '* iBltHMJ K. Hf.
. ^

ilL 7^
^^•5»ir‘
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(
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.i.-F '" V '•,
Bmt Mr >ob«rt telltoq,

■

*P* -V*
I a taking tha llbartjr of writing tj yoif tnof^lelally, 

eoBearnlng a aattar that will probably cow* bwfara po\i ofrlelaUy 
to tba naar futura. *7 waljr axeuaa tor tha cworaa I av adopt tog '■>

'i

a
to that tha wattar to ana af aary graait aoBant to aa paraonalSy 
aog I hara llttXa dodbt but that Uia aattar will totaraat you, not

■k

only fraa a parfonal point of rlan, but aloo froB tha official 
point of vlaw. .

isl na aattar to ah«rtly thtoi- * . • , .4
.'C My hauaa atanda on a plat, h|l|l a. Xtaaa t*ta tha Craua '‘-.S
^ 'datad laiB, Uhlch la^a conlr^^W^aatot V <*• to

** a«>-J.ft or aaalga to Aalatloa er A^loaoa. toa plot to quaatlon

>?

J

1* o*'* • group of 21 ploto put tg) for so^Ct bjF th# Grown In Iglfl*

adbjact to a raatrlottoa provtolan pravanttog tfia faildMaa of AfVla . ‘

tha- aai^arta of tha laaaaa, onAalaUe or AfPican, othar thi 
plat. *I k

to Jtadaabar to*t tha Consul for Jipap aada * offar for 
ay honsa which ha daslrad to purebaaqi aM^atlvaly ha was pra-

parad to toka a long laaaa at ttf a poatli. I toforaad hto tha*
ittk'a

■ It, 1 was wlUtocsubjast to abtalMtoc tha eonsit'

A }A ' ^ to hto tha utnra af tha raatrlcttoa eoyasaatl

tha Cansul tor Japan rafarrad tha aattar to tha

J
toitk IV V ■
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■ /I \iria;fiiyi *i*mrmm.X. 1 wrot« to tho C
Cannl fw Jtpia mto to «id had m intorvloo with tho 

. Tho pOBOhl. roftrrod la hla lot tar to tho todrao of 
with

Isalonor for l^iasda and
Ti

. X.

1. Tho ropljr 1 rotoivod woo to tho
•ffWt that imoM and «tll I rooolwod tho conaant of tho
tho

plat holdora In tho 1918 groqp, tho Canalaslonor for
mt to amotion a tronofar 

Tho Coaaul for ^apan rocalwod a raply, aloO^- 
lioaloBar for lando, to tho affotrt that If ho

oi

woaU not rataaihH Oevi
oolotlo.to

••frwai th«
wtOhod to proaa for tho parohaao of tho plot tho •awanaaoBt

t tho Bottar ta tha facrotary of StataaooM. of eo'
far tho OoloKtoo U aaoaartlon wltn paragr«>h 1 of Ortlela 1

]loreo and ■awlgatlon 1911.‘of tho angla-J^anoao Trooty of 
lottir w»t■ /

Jr t ■1 ohohld ho fpotofal If yon wanld lafom ao la dM
•ooM ohothaw ywa doslra to aora this OowomaOBh 
•to varoaah tha •oorotaoy of ■toto In tha aMttfp.c 
■ThU iji'aof wt groatly ragroWlU Inaklllty to 
•«aol ftaally with Ua aattor, hi* la rim of tha 
■flaaMlal laplleatlaas whUh aay ha Inwalwad, has 
^ athar eoaraa swob to It hut to rofar tha aaittar 
no >10 lojoaty'a W

li.

t ta U m

■ r f ‘i 'tha Coaaal for /«paa hao s«»t ^ eorrohpontatea to hia
It at Tofclo with hto raparti m* ro^Motlnc aohottoa 

fran this oM« or»i«ltaraattirt]jr that
It aswo 10 tho Mtt«r

V /

. to Bowo to tho aotti
tho tahlo •

j! BOB* fantord to MU ahoat thh'
>a troaapirad, hot that lo

that tho Japmoao

dtapalak froa thot V* f

*- mig to ho oa^ootod. oo, it U u ho

J



.rTT '-y

. 3 >
'' t

i
--. ■H-\fwrAi^ Offle* h«a ban rarjr ad with othar aaM^- . _,

la tha paat faa aantba. ^ , i I T)|
Iba Canattl, aliilat daatr^ of pra^lag tka aapi* ,, ^ 

loeaUri daaa nat wlab to a^a taMll Ai baa anctloa to in 'mtj f],

t-\
<■>

I hawa not aovad to Obtain tba donaant a^ tba otbar plat| 
^Idaro, aa X a not anra that tha conawt would ba naanlaona, ^ 
a^tbaagb I know that aoat would eonaoit. Haraowdr, I do not 

^ to awaa 14 tbla wi«r> pwidiag a dacialao aa to tha rl«htia (
'' af Jivfiafa aobjacta unAar tba' Traatjr.

It la a Mt.tar of aona Intaraat that abwo tha Conaul Vf^' “ 
Vaailan of tta rigbta of Jipaaaaa aubjoeta isdar . ■ ^

k

ralaad tha
•• fcaA to aiqtplp eopiaa of tho tait of tho Yroatf
ia Itoa Oatar—oii BapaitMat*^ona*nad aa tbara waa no copy ' i
of tho troaty la tha Colonjr aawa tha| In tho VoMaaioa of 
tho Coaaul for Japoa. Tbla la tu tho aara pao^tar ^ tha 
prowlalaaa at tba Troaty wora appUod to tho laat tfflohi f 
Prataatarata In, I ballovo, Pobmary U» by pha tha> Soen^iry

X ^ nat knab until l «a| ipiomod 
bgr tha Cananl that tha »ra^|Hy (Maetad thia Tarwi
■ had k
affarad m dd,dOO for thin aaaio hanaa.

af dtata for tba Colanloa,

to^.- Xwldhrf
. aa la Bop or ymo IMd t^ pMtah Sa^fap*

X rafanad;
, Oho »af»ra**tho aattof to 

Ittaa, with tha raa.lt that ay M^ioatuL fay

*

ilaaloaor forto tha than 
aha Matrlat 
laawa to traufar waa ti

• a-no It altoatla. alto ragard ta<,^aaaa poaptoa^
I
1^.

v‘ A
. M
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li tk« larop** tMldantial Ar«* la ttat tartral houaaa ara 
Wklat 'aid k«va kaan wilat for 
t«««ipl«d layai mmj ImUM'

fl«ta baUt orar abap proBUoa oa tha tlliaaial load.

lltrw ta tha W-aagra^atloa

'f: \ la t¥Mi tha poapla idM

takaa iv raaldaaoa In

i

i *

thara '0 aa tumj or aoro

aroo aa la tha aB-opoan aroa.

*han tha roe it valuation for ratlaa porpoaoa took 
vara valaod aa If tJiaroplaaa tha houaaa in tha ■aropoaB ari

opat aaakat far aallln« or lottli«,

«M baaad oai tha prlea tha aanur atght aapaat to fat at a 
hoaa tU» aala, olthaat roatrietlva eaadltloaa. Thaaa U in 
faat no aaTkot for haaaao In tha BvopoBi ■aaldantlal Area to-

waaa tha aalnatlaai

aa all tha hlfgar ea^aitaa «id fliaa havt bnUt ta Boot 
^air ^ovdraMBta far honalnf tholr prlvipala and ataff, vd, 

aaa af tholr raanlrananta at tha praaaat
3*liidaad, him la
.1^.

» -
. Aa 7a« 1 aaa aantaaplatlaf Wlri

tad af thta joaa, hot thaf. Jagydad an mg bainf fbla to ata|| 
1^ aattara hva oa a aatlafaetory haala. 1 m hotod.haXd ap 
hjr Ihla vaaatlaa ai^ aaUlSf or lathing agr haaaa aU % a

'* \ It at thai
' Wanal^ CchBia ahleh haa atarU«aa« all aalM VM

’mialant laat^, ahara 1 hag^ eaataidarabla Intaroat la laaid.v 
tha yOM yoB^a.

"tha rMtrletiri aovMBt la not raaav'ail'ao f
■•a ara ooaearaod It will aaaa a laaa to aa aa

^:r IX .

m
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tha aiOa af aj haaaa af 0,000. 0 a peaama XaM m
St tha/ alrataiatMe* " 

•aaJmiairt ahaald 

4 y kM« tkai tka

a Caaanl is sasaaOlai^ kasn that tka/aattar akouU

If, kawavar, !• a^afflelalljr «ltbl» ^

l^ ‘«Baatlaaa pait Ik 
aaa rsatrletlTa

tka lattlat af CUO ta oso par

I m natnralljr daatraaa tkat tka J^aaaaa 
ppaaa far tkatr rtgktaV; '' tka Traaty

it

ba araaaad.

tka kuct faa aaatka X aaa 
tka 0Bss af C—ma with r<«ts4 U 
aawsMnta in so far aa thay aparaU agalnat tka Japaaaaa 
Ika aaral aaid atkar abligatiou an4«- trMtiaa 
af aaaaidarAla pdtiUa iataraat at tka praaant tlaa.

tkat a aaaawhat aJailar atata of

I lata I*
r

ara aMttara

I

•ttwAr» with raiard ta raaidanea aroaa in VmcoiiTar wd waa 
Mitlad aa tka baala that Japanasa w«>a ai]4w0 fail 
raaidantial rlkhta ia a^«aartap abiek had bav awelaatraljr

/
\

^^0 'X Mat kpaXacisa far traapaaslnf an jra^ 
r, kA X faal nraa ■/ kaawladga af t^t a 

thla aart fa aaa 0tek will arsnaa paar iataraat
/

1^, aapksUiip ka jraa haws anah mt totkaa^

I*4Ka af tka kiatary, bath palitlsal m4 atkarwlaa, af 
tka Caaat nd thf ^nhabitaaita tkaraaf.

i

■ (

. ' w"' „
. Akr* faithftO^,

/fai4u4./uiif^
r K

>aaa namtaii, ^
Mat. -
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<1thuMr awnarahlp In raeardnail na

Plata nhlah hana bean acid In 

oanaldavad

to the
- ■ '

t-.

that aiaa aaj ha (urthar >.

3
•s"

lou alao'hp np legal adnlaera*

tvgpeat that the q^joatlon of once

In Balrobl, Makuiu and kldoxat and

nlnor tondahlpc Bight alac, M .bra^lght

under reTtan.

I have aooardtaglj arranged.

^rV xor thnaa yttofa. to b« nonoldarad bp

- ■ -■ ■ 'W' ' ' ’ ..
- np legal; fdTlaora and I ■eoolaae^a

' »•.

' ^•>.)i

nhloh rapraaaotaBcaaranduB
r'' ■ ' “'t ' 7

riJiMp, -c

,rS
■ ;'i •*

phaa^urtr^J^ 

ant-^elble ^o^oialntalB tMnWl

pithin'the doourlna laid down 45$^ 

' ^agard )t»' r^Menca dnd aairtpatlon. “

I an BdTlaedd*
1,

ooaBJt

It Ipp/iat^that aena at tfa laa«aB ar
I

• . ’ ■ ,v'
oonTapaaoea oontalnrf^ a o<Taid^d^aM»||||^t':|;^-^i

!

».•
aaelgoBaat ta non-Iuropaana and the •

tr , ‘

Mra faot that the aonanMnt raetrlci

btda at the auotlon to Buxopaana la

act
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agalnat Vh* OOTamment.

. 1*>■ lagarda o^upaitlen 
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la true that, in raaitwot o
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nreoa no* unOar aonaiOoratlon, the/

■bm not affarik far aal* an a
S'"
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t^ararar plot* war^ aold t^■X

oanaepaaoaa oontaunia ^traoaut*

MalMt aag^^^^ Bnoafattan.

a^Hl^^^flnltalj
and tba araaa

knoan ar«Ba^.ldL*kl(ob it awt bava

d that *a and wbaa

A;'

^ alallar .V '‘t
riav

ta auB i;* 1 *■ adaUad

^■,a9ir«» «f ATM to WlUok
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Tl>4^ (luastlons aubaltted for opinion bnr tlw 
OoTemor of Kanjra ara eofttalnod ±B paragraph e of thi'

daspatch, and can be thus foraulatad: ,,

Can tlia OoTamaent of JCanya laafullro^

(a) sail to aea>Bu>opeans plots of Uati 'In tUnt,.;;;;

araa of lonbasa ragardad bj tha.OoTawnWBt
I 'Ibltba^tp as Ming rastrlctad to European ^

ownership and oecupatlon) 4.t.

(b) sell within 'that araa plots of land without

a coTanant restrletlng oeeupatlon to Europeans;

'(e) pamlt plots already sold In that araa to be

opnad by non-Buropaans)

i (d) sell to non-Buropaans plots within stms In 
Balrobl and other nonlclpalltias and townships

sentlcsilj^s^ page 4 of the despatch, which

areas hard.' 'to boan ragardad by tho
' Oowamnant as being rastrlctad to Boropasi;

W I ^ ownarsblpi or
^ ^ > (f) ' pamlt plots already sold In thosa areas Inr (d) to bo owned by non-BoropeansT

Itaes (d) and (a) raprasant s^ interpretation of the
t

sentenes in paragraph 8 of the despatch, which runs

■tBs^uastlon of ownership In Balrobl, Bakuru and

iAl4orot night also be brought under rarlaW'

8. To deal with the case of Bonbasa first, tba
1 Law Officers on 8Srd Barch, 1986, ware of tho opinion.

so far as regards the araa Indloated In the plan 
forwarded with Kanye daspetcb of 10th August, IAMV 
(aev.4iaaB/8S), that Ooramnant eonld not properly

(ale) sell any plots to noai-Buropeens. This optnlon

•as aoeeptad by Br.Braoe, ths Aotlng Atti -aanaral.

In rabmary of this year,*ajid it SBPSars to hare been



' •' //,M«rM«tl8n Artaa In-Ktmra.
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it • VSSi
Th4 quaitions subaltted for opinion by the 

TM^r of Eanya are coritainod tn paragraph S of thji 
daijPleb, and can ba thus foraulated: |^Bi%
Can tba OoTamaent of JCanya laafullri^

(a) sail to noD'Buro^ans plots of land 'In thajj|| 
area of Monbasa regarded by the aoTemnent

hitherto as bstng restricted to European
s i 1,

'%• oenarshlp and occupation;

■ib) sell nltbin that area plots of land without “ 
■ a eoranant restricting oceupatloo to Europsansj •• 
' ‘(e) pemit plots already sold tn that area to bo 

opnsd by non-Buropeans;

. (d) sell to non-Europeans plots within areas In 
■alrobl and other ■uniclpalltlas and townships

a' , N1.-?. ■

>
Oo

■*

r '

1 I

j

i!r:
WiMI

\

santioasd on page 4 of the despatch, which 
bssn regarded by the

HowerrMsnt as helnc restricted to Europeap 
ownersblpt or

(e) penlt plots already sold In those areas In 
(d) to be owned ty non-Bnropeaost . • ^

Itaas (d) and (a) repres'ant ay Interpretation of the 
sentence In paragraph e of the despatch, ehleh nna •

iareas havtf.’

' 'tBe^qnestlon of osmershlp In lalrobl, Bakuru and

'C^jpret night also bs brought under reylew*.
r'.

n
To deal with the case of Honbasa first, the 

Law Officers on 88rd March, 19S6, were of the opinion, 
so far as regards tbs area indicated In the plan i 
forwarded with Kenya despetch of 10th Kugost, IBBbV 
(OoT.ildaB/es), that Ooyemeent ooold not pi^operly ,• 
(sis) sell any plots to non-Europeans. This opinion 
was acoepted by Mr.Bmoo, the Acting Attorney-Oensral, 
la February nf this year, and It appears to have been

founded
I
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i£^«b b«» been 'upo»ed upon purptosws, snd to

r .♦
1.jfe... * '

>U.ob ar« tbMM4n

howoTor, deni with a a
■'•• ' - ' jTSo fai* as

fr Nh
fouiadwl

H

fix;}.r4\ K. ■■

•f V ■•i^’'e«rtai!i ea.Ms
iij the aoTernaant has laposed an obligation upon 
Itself begs the question at Issue.

• >•
-quoted.

■f;These cases , 
facts which are dlfforent.

J
let of k- I-, y- •/
I hare been able to ascertain (and I

and others quoted therein
It nay be ecntanded, however, that the 

aOTSmwnt has Induced purchasers op plots, by a 
: definite representation, that all future sales of 
, ^ots within the area In questlod woiilil bo restricted 
^ to Kuropeans, and therefore a depskPVi^e froe that 

' representation would glvey« good ^qMse of action,
.4 KuweTor nugatory ijie (JankJllw nlg^^ be. It Is 

' dlstlaetlr open to arguMot whj^her SoTerneont did 
ii d***' * representation, of. If It did, whether It

so eade It with any Intention of operating on the 
^ nlnds of intending pnrehasers, and ^ott.er the • _

purehaagr of any portloular plot «ae influenced to 
purchase by guch alrepresentatlon, especially wh«>' lt 

, Is ascertained that there is nothing to prerent any

s. - /•w
A’ t*' /

{tbmsed the cases
closely) the English legal decisions m 
of land where such rostrletlww conditions ,

■ wary
I

'i^as ddjeW conditions relate to an 
block of plots put up for saleestate or 

at one tine, and
(b) sslae where the regtrletl^oondltlons

onS^cons which ^.ought to bn enforced are o 
UpbM in obligation upon the purehasere, 

east. Ill appears" tlfit.

!
• -

s. /jn the donbase , \oven
!

^hat there has been e definiteooWieding ^
pronowwenenfc on the pert of the l^a OorwltiMii^, -45

at igWS^tghlWflVtWTertlWt. 
the area '«“ Jhitopeen' ; '

^ureheeerertho nholo of the4rea has neTer bqfc *4 ,. 4"* 
. Iffefed for sale a» one tlnej In-feet, portions 

^<^or ii bowe been put up fron tUe to tfto at'subrtsntlsl 
Pivtber,'the odytnised conditio*

N
■■v .

Buropeaa purchaser frow assigning the benefit of^his 
.^^^puroheee to an lalatlc if he wishes do so.

} therefore not prepared to agree with tl 
, Igg*! adTlseri •toj'the Kpnya Qotbmoohi 
I dsft.pywpafisd Ui eay eabegorleally thaf^.^urt wool* 
'^d toit what Sir Joaepfi Bymh describes, op page 5,

' pa a Wbrosicb uf f»l«>" pot, on th» groiwjd of
■Isropresantatlbn, glvV to bn actlcn f<ir damhgV

r a V <
On question (s) therefore, it would see* that, ■orall:^ 

t belleras lts*lf to he tonnd to 
which In lew I havw

1- ■
■)

1 mmJ
i vIjbw of the 

ribil|h I nm
.A’.

i

ji:

▼ale*

^theJ^opesP* only *111 bgv.»er«ittod to hid lit 
* ljigooe<rw»w» purehasere, bwt a restrle- /, L ^

,^oa In-M^InS to a apoolfled gjasdw Tha Oorer^^ 
aiftB,ln his opinio* gig** In laroh, 1988, whnther,

n tl4 A C-^-

9.

•W 4

-*.» •y . the Kenya Oower

< e«ntlnua a
on t^;a eonpldte aaalngy of 

>C|dTerMaat «w ■«•* part of tb* estate In s Banner 
toMnslstent wltb th* law by which It protosaed to

Snttsmr r

■-7
ley la respoot

: donbts^ to Its obligations
I i

is ia questlod •(b), 1 think again th* fheta 
sr* not In line with the feqti upon which the aforo-
Mld iByllsh dec! Ilona relied upon by the Oowemneat

Kenya were sad*.

inth aU raapeot, I e 
MMUn ^ b*** ** hlghaat, 
to atdlf.

sea- boa, 
law ee^ be said

«.Mad the wtaola*.

1:

li** eonaatas aa abltgntlon, end no
111 these decisions, aa X hasw

rlJ• .1 &



a»i.i ai6r», nlata to* aatetM or l^plsta ,
offered at one sale to the pnblle, aad net to ' ,

- plots or blocks offarad at dlffarant periods

f.

' •
ear br a dlatlBOt^ 

case for daaa(es for aisrepraiaiita- 
tlon would be distinctly stronger than that ahlch 
-eight be aasarted la respect of a relaxation of

ereo though oomie(^ted Hi i 
scbeae. '*But the

the system of restricted oenerablp. I should more 
--5 than hesitate to say thtt-the OOTemeent of Kenya

If. ‘
pu has not aads rapeasantatlons In respect of the 
~ entire area in question upeo which It anpeotad 

purchasers to act, and upon which purcbaaars eo^d 
not successfully nalntain tha^ they had abted.

Z

-As to question (c), I an unable to.see 
.1* * ;<bow It is potgdhle for U>e aowereeent of Kenya to

5.

f
* prevent the aaalgnaent to non-Europeans of plots 

■ ^ already sold to Europeans.' In absecoe of a
..j ' ' -V ; prrtilbltopy covenant,_lt eonid only be.^ssible to

- ^Id the oontrwry nwTiy tasting suoh a oovenuat

Tlrtug.of^ithe exclusion of'aoD-EupopeBaa fron 
j|IV, bidding and p^c^ls*. '

■densvi^tlons applyta^;4p qnes«io».t») >
teatures ni

I SB nnsble tOv^ge se f^ir.

f-- very smeh'tba sanei«

Btioodd^^ the’ ladt san^tiea of 
■7 6 of sir dA^ehs^aka^lt^baps nor#

• llk^^taat n.o^se' o^^srapnegJHtation^eegatf ■S
bd

QuWtlon (a) aaa be answered In tame ol>--^7

;y^«Baatu* (a). .i .



iboy, rclkt* to' UWtM at bla^. pf^plot ■ ^ 
Offorad at ona sala to tha poblie, and not to " ' t ^

5^:
i '

' plots or blocks offarad at dlffa^|^ periods, 
araa though oona^tad lx. eexe oaf Iqr a dlstlnet
aobaaa. ’’%Dt tha casa for daxagas for aisrapraaenta- 
tloD would ba distinctly strongar than that which 

‘alight ba essartad lx raapact of a ralaxatloi of 
the systae of rastrletad ownarablp.

^ 1 than basltata bo aay^t*i(ft', tha noTamaent of Kacgra

has not nada rapcasantatlons In raapact of tha

I should nora

antlra araa Is qnastlon upon which It axpaotad 
purchasers to act, and upon which purchaaars could 

' not successfully aaintaln tha^ they had abtad.

Jto to question (e), I an unable to see 
^how It la possible for tha OoTamnadt of lanya to 

ps^want the asslgnnent to non-Europaans at plots

In the absanoa of a

S.

V'

r
'<■ --

already sold to Europaans.

g ; prohibitory coronant.Jt aonld only be possible to 
^<5a' , oontrary YtaWTiy dxjilftng

4*^ Ti'tu* of.the excloslon of'xon-Buropeaxa frox 
^ toping. “l as. asttbia bo^ga so f|ir,

»«ry xuah tha aeaa J

\ : tWneld^atlons applying;;# quaa»lon-t»), but tha!'

sooh a oorenant

- *••i

s«ntat«ox Uf p^agbeph
5 dAAtctxxaka~^,parhapa oora

"'i? . " ''^^‘‘•^-‘***.Ai)»|x^ft(!^iurap*eJ(dxtatloq'eapl«'ba

i. ■<. -

t -7

s;- /x;
QidAlXax (o) aan ba antwarad In tama oE-*^“'

*s

t:
■'i

tt/* ’



r $
. -V

4

i$i: HO
jasr i^r

•OVKIIMMEN
i NAMOBI,

April, ;1952.^^\>
■

Sir,
1 ti«T# ttiB bottjor to rerer to Loi^ P*i«fl«id* •

Conmmtial Desp*toli HoUi) of the 15th July Ust re-
t^ahlp plot%gerdla* pestrictioni on the eequleitlon of 

kl Indlene.
hee been «» to heery preeeure of eork in the offl« of

S:,
‘k’ *. I eegret the ionfe delejr tn replying "bioh
I

the Attomey-Oenerel.
A general stateaent or the broad jxlnoipleB

^ action in reaei-toti^
aln areas la to' be in a*^.

m ■'■vi ■' 2.
lipnB *lcb (ioTemeent has based its

tOBwehip of plots In oe
W0.H.IB46/25 of the 2l8t Deceebei', 1^23. '>y , 

«r^ Ooeof, then^tollng Attorney aenerai, a oopy of ehl* 
•ae forwfHed to Mr. Thoias under deepatch No.37A of

^ 1st A«m , 199^ A further oopy Is attaohad for
' ready feferenoe.
, -r U regards the Moebasa reeldentlal pKrt'e in parti- , 
* ■ ottlaTj round ihieh interest ha* ehiofly eentred, a 

^^r^r,Anm dated tho ajTd XaTOh, 1925f by Mr. Sooer,
of Mr. l.yall grant, then Attorney 

ahieh this Ooverneent
with the oenourrenoa 
denerai;^ eoBtained the advloe upon

^ ; poted.
present Acting Attorney OeMrai, ir. Bruoe. 

oarefoily eonsidered the aattor, and I enoloee ,
Tho3-

has now
two copies of a weworancnia by hi* to ehioh be reeloes 

arrlTee at the saiee' oonelueionthe legal arguwontaand 
as that ezpreswej) by_ Mr. Ooeey,.
■pondenee bettoto Ilf. Ooror and the Cowwlesioner of Lends

leading

Copies of the oonrew-

attum-Liang.^qj. o^b^**c* 
UKUTARf OK STATS I® Qp 00U»1»#,isyrw-t-

A
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k'

^ wm 1

-z-jy- mK.^ '•

- ? -
•■ jf:‘ .-

'dodslxm bf'tbUOotem-nt .ttache
of tacb

^ fe' '.‘ 1qmd1"g »IP to the
^ to Mr. Bice's »Borandu., toge^r witl^ a eow

These plana are laaric-plana to ahioh he refora.of the
, of residential plots, 

the anetion held in Septertier,Moodiasa, (this refers to 
1918), and B, the pn^sed scbeae

•"■k

ed respectlTOly A, Auetion plan

for the Toonplanning.41
the, Director of Publle Worksof Uosibaaa, prepared by
is also enclotad aarl^d C,Another plan 

precise position at present in respeet of 
of plots to the east of Balia Road. In

1925. plans

W 19X7. 
showing the 
the alienation

despatch llo.9a7 of the. lOtb August, 
sent showing the a«a within which this Gowern*nt, ; 

. Gower's adwioe, oonaidered it was bound to
It will l»e,notioed

■' ^ 7

• ? >

^otl^ pn jhr
'* ^ siaintaln restrlctlw

that on the western'side, the ^ described as -BuroFe^i 
IW5idenWAri-a-“oii PUn No.B Wktends far bk^od Sail.

the bouniUT of toe area sh^ro on the \

Kenya
were

conditions.

Road, ^8
plan fios^ndkjnea.

■ is the libaraki ilstat*

The MOor MTt of this extended f 
by Gowamwanv frow'',, ■ 'a ^ ^

S»»“
' -« rt. .1.. ‘l-i..* %kW»"

^ ' ' 4 „d the sea la show Residential

dM^fs and rfpIpK^ haw^.beon forsnUtad 

this lAha rw sale to ikf g^fal pubilo. 
^^>v.4e these plans*referwBoe sight also ba 

’maa to th^Dlae showiS* Toan PliwU« propoiala for 
’-tE^Ma Abodlad in the Seport on Sanitaor fctUra In 
tli I.A. Piot«,tor.ts. 0«5htew^^lb.r by frofa.j^^

' abqM {Amo«Ite,lQC) isrt>llihs4 is Pabruwy, 19X5.
‘ 45) wd to th# tart of *ha MspoH; pi^

u'.

l- This.Ara^-* 
afflipW

. fbr
in asAI

-
<

;> ? ■“1
:-V'.j>.

. ^ .(faaAng

Tha arw rssysstid hjf Frofwssor 81

- .it.MV* 'M-

dif i v;^ A:
p



V. ^ ■
•'3 -- ■

apiff^ntlil l»»" »*» 1«*V*
tl^ Director of Pti>llc Ifcrk*'

6Y.\

"PITvw'^: if\'
>: --i ' •,

fS' It .111 be Observed tW'ic axrliripg .t ttolr 

exclusion. «> a» conoemed, the legal
attaohed great iaport«»o. to the «^caied

► It rtiould pot,

m OB
S

adrtier# have 
^om Plen prepared by

in ay opinlott,"b« «wrlooted that tois plan 
,-anthoritatlre doeu^at'.

Mr. KeSr^oP Boss.

however,
It .as

•as In nonsense an
prepsred by ». Rosa fltbout instruction froa Gow^.ent

‘ in connaetion rtth a drainage ef tto IslMid; it
authority or by Gowernaant 

towj plan o^'^n

(■

never adopted by the localv7'' ns
oon-and was never published either as a

■ .

with the 1918 land aala.
■purther, the plans wbloh nra published In illustra-

; * tipn of that sale »o.dd, as you
' ^ .hatsoever of Crown Und in the vicinity of the plot.
. pffeiad. .1th the excaption of the plots on the oppose 

* corporation Road and a fe. aea fJfdht plots all
of ihiah at that tlae had already bean sol* 

c 'lt ahottld alto be obsarvad tBat tnnty-one plots in 
•old by aoBtioo in \m snd 191} rithout

neotlott^ • --
Will obsenrt, no detailv/-' -

Jv.
4*. 4V 4 • ^

' r
■

>■

-tliia »roup »«»•
natneHoB^s toilddUla, but under restrietions aa to 

■ oooubatli^ ttUrffota^ purchaaad b,
thaae one ha. alnoa bean tra*af«rrad

,.t -

noft-

T^^inropaans, Vut 01
Tha.doaupatlon ooodltions have 
Hr. A.B^Patei in the iBaorandua

auropeai owerahlp. 
heed strictly observed.
fomrdad OBdar aot.r of Paaaflalil'a.daipatoti. - 
Xanya *a.d9i-of the IJth July, 19}1. •»»»• waolaj aantl 

Patel la In unw In aayUg that aof this aa^a. 
aala of plada in this ,trea took pUea la WK.

In lalTClil HoBlolpaUty tlM aiBaa U ’*loB5.
ir^lp and oooufBtloB of plota are raatrletad to 

Kiiopeaaa only ar. aaall and ibara arc .ItUla tkaa aaly
a

I t



>
'I

■ .---v -*r.^'
Th* pl«#* these, groups'!*a *•» unilioiMited piot*.

: .bo« ooloured P*d on too pi«t forwarded under 
of Sir Edward Denham's despatch N0.387 of the 10th

of the Forest

if nhioh were
cover
August, 1925, were, with t^e eioeption 
load plots, sold \U auotl^ii ^0 Surd^ans only

^ofec#a4on bf non-Euro-
under aw. . wmdltion of sale

The »rest Road ?Uts weno sold hy auction t9 
g^^tlV im’Ottd. either—.

• '
' ?*«»»•

Buropeahs oniy, trxt no ^
~ m the ofjndiUena of We ofiia tS 

.ting ocenpatioo to guaopW* 0 
intension at

as ra«a*^ owne^iipT^cowpitjfomp 

ly aaintained hy
In Nakuru and I

^le deeds restric- 
As it was the 

that this group 
restrictions both 
e^eon consistent-

otear
«tionld be reaerred f

V
't!V 11."t»p||i|^ere are a

? plot. *1=.
■;. . i.d -ek^^to ■«“" f7

X. Pl»« K
adwice i»,.ihat Govenusent, whe^ the ,

similar restric^on^

KA

alma
mliich the' le 

A "l^ots are
in Nyorl 

• mUor townships Jihilft-

ibed, «us^,4>po8e
sod. one or

. ajfcaroups of laots atmilarly .

Iso otherif' -'

-A-. >
. \ \vA ■'''VA - restricted.

"" ■/ p.i»

k“- ‘ ».r.ap .Pd As«* ”T

:,. “* r* OP ,10.. .urw.
Tit has ,^jSd

^rt'^een alienated undM-

•V-

>■

: ■ at lioahasa
*t t '. i |water p

definite oonditicma of sp^** 
I. eonrtdarldg th.

iliUtv:

oases of latar- . 
racial •

’ -,V •.; • (5m earn*

iJl&
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M 9
ifwjlil trimsfers of plots thmighwt ip

sifellfion
m■j 'm •hloh liavo been dealt eltb subse^aerit to the 

of segregation as a policy, this (iOTominent has oonsls-m,s~r
■ tently roTlajmd then, in poonection with its power to 

S3 on wtriotly legal grounds and haring regard solely
\p its legal lisbliities.

The Ration no« under oonslderatlon - the restrie- ^ 
tlon of ^woerehip^^s entirely a legal natter, the only / 
issue being ebether (jpTernaent eouid reader itself liabla 

suBoessfal action for danages if this restriction

m
\

■,v •

■ ^ m

iM to a
' wre abandsped ttupoughout the ab^e,,^a in respect of 
' ^oth BpU ^d unsold plots. As you will olseerre the 

oonaistent legal adrice upon uhloh^his Gorernaent has 
is that \t would be a breach of faith, which night

\

• actedA-
- *“ aotions for daaages against the SoTemaent b/the

' ^^^sent holders otf the plots in the areas concerned, to
pereoBB other than Buropoans to bid for ahd purdmai 

ebether already alienated or not, . 
awen though no r^rtotlon of ownership was eAodled in’

y. . doenpaitiod restrletions differ ffoe the 
reStrlc'tloiurof ^rsblp in that the forasr eere unoun-

,
.V.;. ■■

t

■■‘i

m eed as eoadltlons of eale end as suoh weye eabodled in
-V '■ leases of the respectiro plots,, whereas the restrlc-

' .^tioas of "‘"irilf" earely gondii^s of tlfe partiou^

iar auotioa at whinb the land waa sold add l^wb 
parpetuat^ ^'W leAetp.

r-
hi -.r been

____ Hr legal, J^^Asiv bgeewsr,
ship‘reetrletion oan be relaasd only atin’,- tEatthaV -i'

u v th« rlalc of ab teiioB igalMt tkmmmaX for dAaogot.
T'"

It aay. of oearae, ba ball that tbs teages that etU be 
L .<.1 eearded by the Oosgrta U napeet of AaUUo emrsblp of 

iiglbla, aa It M Hffloult to aee 
adjoAniJia

■«

•-m
■

.s- 'i •

a flot mX4 bB
plot-id by anoonld beebatA

ii \

• njtV. V ,



T
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y-'f, ■■ '

~ •, ^ y^

ower iiv iooii « om* unlew tie Asiatic pnrohasKr* •' 
dolitArately endtawoured to <Jep»«oiat« .ttw sain® ot 

' !4iorrounain8 property by permitting oci^tlon ^undealr- 
able tenants. ^

-6-

if:

Altboogh tde point noe under reference is tjiat «f
omnersblp, it is difficult to consider the tee quest loos 

There are no doabt Indians ebo eonldseparately.
desii^ to buy plats in tbs Voidiaaa area as an InTSStnent
or for spewUatlTS purposes, but, if unrestricted porchase 
■ere permitted^it eould, I consider, notwithstanding 
thd fact that the purchasers ot the five plots mentioned 
in paragraph A have not, in fact applied for release " 
from ocetq)ation restrictions, be wet dlfflealt, if not 

. impracticable, for any long psrlod to differentiate 
hetneen oansrshlp and ocei^ation in respest of futurd 
sales of plots, and to vlthstaM.tha direct and indirect 
pressure for release from occupation restrictions which 

' .1 would be oontinoous.

i, .

-V.

In a natter pregnant with auch poaiible ■ i
Ss is the (joBstion under revies in this des- X 

^ ;patoh, it is of prime importance that there should bejA ,
far as posslbldi np-doubts as to Government's legal - 

r -V ^ should be'^atsfui, therefore, l^the-
^ -Sj'r, V ^®»etion of unrestrlcted^owuerniip ind ooci^atioa in

Vl '.Vthabliostlon of the Uombasa aies undhr disausaion which 

^ ** esiUlas that of ownirahl^ 'tf
« <^'*^^rsgsrd to ths plots whieh haws bssn soi^'ln this ars^V 

■ '^■^uld rsoslvs the further oarsful eopsl^atlon of your 
Wal adviaera. The question of osnershlp In Bslrobl, 
4ltlc«m end Sldoret and slnor tosuhlps sight also bs 

In tttls refusnt-ltr. Br«os

-v/.^ :r-.

Vi-4 *•

■irf

>
^ Thsis appssrs to bs no qusstiom that shSrd'

h’-
dsfinlts rsatrietions are iiQossd in IsaSss thsy nust

.......
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■1-1^1 b* laiUliilneil ezoept «ll!lt the oonaant of,ml leaMcs
*f- of plots In tUe r**pective groi:q)s. Smob restrictions

■ppljr, hosOTOr, as I have prerlously stated, to residence 
only. Osnersblp restrictions rest or Jtbfl JgJtrjgtlqn j 

>.of bidding at the tlM of the salst
If In the opinion of yotir legal adTlsors the 

legal position taken up by this GoTemnent isi natenable, 
It eould, no ^mbt, be possible by a reTleion of the 
layout or the land In the area at Uoibasa not yet _ 
alienated to secure that ownership and ocoi^atlon by

n

! '

9.

iisiatibs of such parts would not, in fact, to any
reasonable degree, affect adweraely the aaenltles of „ 

- tta plots whieh^^ve already been sold. Sales under
S ■ these oonditioicfwol* '>• satisfactory eros the 
^-^polnt of Tlow of Goremsent inasauch as the range of 
B^"- yosBlblo yunhasers wouldvbe yery largely widened and 

' fros the point of Tlow of ihiSel^l dewelopsent in that 

oongested areas in otho^'parts of the Island would be 
to sow extent reliewed and a large unoccupied, ^ee 
would bo detsloped;

- » y' « > *«" tosSTer, the local legal opinion is sus-
talnsd, 1^'^ht still be feasible tq^ reduce the

‘’y offering for sale'a fnyther snail 
^roup’of >lots ^1^ between the plots already sold on 

^ - M&cied conditions and the biilk of thf area wnaining,
‘*7 ’ ' »nmieIJ^^tod, sub Joel to rostricttsd. owns^^p and oeoupa- 

: > ^ ’ . tlon, with a definite ^tlsatlc* to pitf^sers that no
plots in the awa would be'ottnred'‘ uhder such ooim

" I *“’*^‘* ® '^****“
^ ^ rewtrietsd sad the unrestricted areas and the risk of a

suooessfttl action for dkMgss in |espsot of uUr sales 
without restriotlons would be rsdnosd to nnligl^l*

Ob this wattsr I propose to toko so further
aotloB........

it:.I♦ I ij..

» '

y

area of
'W

10.



■'t1-
,1^:- ■- a - ' ;

'■ rv' ,«f;/f - aotion uatll I reoelre yoar reply.

_ I'Ulfyeithe bonotar to !», •

—ater-
oor KMt (^fbeolent, buii^e wrriint,^
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ATBOKHiY OiMKRAL'S COPFICE^Ig 
. ' NairoW- - 

•21st Pecen-oer. 19*8. ,m
!nie'Hor.'W.E Colonial 3«cretaiv, 

Nairobi. 1' - .r-r-
v'%ilt8 PapM^r^^- "tha^vor tta circumstances in which 
^®'^rs of these comaunities have enter^ Kenya, there 
Sill be no drastic action or rever^ of neasyes 
Already introduced, such as aay tmVB been ocmtaapiated 

lissome quarters, Ihe result of lAiich niight i.e to destroy 
pr impair the ^ting Interests of those who have 

^ready settled in Kenya".
paragraph 7. Segregation in Townships.

"So far as comnerwal segregation is concerned it has 
d^ be® generally agreed that this should be

deoidlid' that' thi' poiiw' of’s'e^ri^atioo 
betwe® Europeans and AsiaUos in the Towishipe must

Later

be abandoned* **
Tbe words measures already

in^BBOvahle propertST*B.oh are not to be destroyed 
- V or impaired. *L If this interpretation i8.(earrect th« parapraph , 

must be yead a4*(|ttdtfying and goveming paragraph 7.
I - . BefAs'PrJ>t«aAr Simoson's'^achmo was acted on, ^

Township iar*.<l»ia«rinto surepean and Asiatic Ij

1'
■■f

. fltl® IsauM under the Cro® Lands 
0rtin6nce,190a|A;pith« Contain® a sp®ifio cov®ant 

i against assizAMLX aiiil subMting, or such a covenant 
’ was imparted byWie tenw of the Ordinance, To protect 

the interests oiKfce reApeMive ooBBuaiiti® consent to 
• transfer betiterf^herson^Of different race was -almoet 
invarij&ly jif<5ed. ^Y-

v
ie later date\

™r*__ _ on under
wr r®trtO®f*A'covenants,

V ,Hhe powers Ic the wpvlsidfta 
1916, SeptJ® 71 et s*v

. -A

5 s«r,e obj®t was socur® by 
liIdling Bchem® and the aid 
}VAieo^ tha exercise of 
of the'Cravq Lands Ordinance, ^

.t-y

• • • 'lit those areas, lAld Cat piidor Imllding schen®
rA^identlal pr ooiatercial,* the p®itiao appearB 

KOly tuld In my o®niaa tha restrictive 
enslte min he ®foreed. lot to do so would be to 
troy and impair exldting lnter®ta.

>■

I

. ‘- ; ..'-'in.•
i Their oaa be enforo® by the lessor, in tlie 

joresmt case, the Qovemm®t, Manners v Johnscc (1875) 
rCh.D.675: Reid v Blckerstaff (1906) 2 C^506: by the 
iMseM inter se Slliston v Reacher (1806; 9 Cn^STA, 605, 
'by a Iwsea by obtaining an iniuncUon to rertai^ the 
iMsor from granting a lease of another plot five from 

I reetrlotlon Spioer v Martin (1888) 14 App,
In the lut B®tiaii® case Lord lUaaai^taB aiQrwss® the 

■ pwition very positively "It aaaM to ma riten Vr.Sploer

/■

- m..
'T Cal. 18.V . the

L

uJU.
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> •

'. *put Ua^houBM In OroQwii;L-Card«As on. the -
BinTlted the puhllo to come la ai^ Take a portla$ of 

Tj !an estate which was bound by one general law - a law
’Vj Sperfeotly well understood, and one calculated and 
M Sintanded to add to the security of the lessees, and 

■* Sconsequeptly to Increase a price of the houses. The
Sbenefit of that increase, whatewcft it was, lir.Splcer 
!got. Can he or his reprfeeatative be permitted to 
.!aestroy the value of the thing so sold by authorising 
9the use of part of the estate for a purpose inconsistent 
'Jwith the law by which he professed yublM the whole". 
Appeal was dianlssed with costs. ■

r?. *->

v:

In what respect do'the last ijentioned areas 
which have grown up side by side with areas not s' 
laid out una^ building scnemes'? I find'it dlfficu- 
draw any distinction. To pennlt indiacitlmijiate transfer 
in one area must have the hffeot of itoalrl^ or ‘
destroying existing intfreata in the other V\ the whole 
neighbourhood is affected. In my opdnlcp pAxfagraph 7, 
qualified as it la 1^ paragbAph 1, opfralteB 'ntfiepeetively t. 
and not retrospectively. It is direoiW to tlte future 
layout of townships, and those areas in existif^ townshi 
which can still be alienated without iapairlngfisting 
interests. In these circumstances area* hitherte 
protected under practice - amounting to a custoSn - nnjdt 
still be protected 'by aid of the proviaions of the Crown 
Lands Ordinance, 1916, and each particular case 
Considered on Its merits as in. the past.

T
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!ss^ s.s's;' a «•.ascsi“»s‘ii'ss»“;.sCAJJ » 8U8TAI«B> I¥4*A«*

^ c ■;• I

- ' 1-#•

/

PIA
•y<

on;^ l.t
•«dr....d • d«p'atoh to th. BooMtwy of 8tat. on _

deoliion to abandon

townahipo *biob I>*i »>••“

."A,-■'

t)w aubjB*

of tha than poaltion in ragaid to tba 
tlia policy of aagregatloB in 

✓'- knnouB/ad In tha White faper of 1923-
Pdrag^aph. 3 of that de.patch read ag fg^lo-a:-

aale aal Uanafer of plota i» 
bean adTiaed by the

/

-
v^'- ■ ' ■

•r
'i- •ha ragarde the 

eatabliahad toeoabipa.
" A.ting Ittama, Oan.ral that a legal aue.tl.n of

It la hia opinion

I have^1’•'r

oonaidarable laportanoa ariaea.

that tha reToeation by tha Croan
*

of r«»trictm 
oeempatloB of plot*1"" aovptianta relating to tranafer or 

or bulldlnga by paraona -
' -ito anon tha pr«al... haea been le^ oannoh 

C prajBdiaa tha eaiabing Inteii.ta of the partiea aho
r' 'puMha.ad’ in-thi hnoadedg. of th... r.atrlctiona, and

' ■ app.ardhaV If »‘^o
^ 'j’jg^.tnaunt nay ewpeot haaay elaina for daMgea.
^ 7 of tha deapatoh, tha .0oaax»ar

■xA|. ' SacFatary of Btht.'a ruling on ^ laaal

^ ^ '• f bad aubhil^tad. aa..aeuay a. poodle. •
^ ^OO th# K^d hay, 19S*, tha beerttary of 8t,.ta 

*« d..pat.h,to tha off act that, tp U» facta
'■* ''j^^i'^nii.lttad to’''hl*^'hie l.gdI>dTl.er. *ara of apinlon that 

Mia not poaalbl. t»gtaa, a 4t«Bit« rullM •» »»>. legal 
prbblwa-pTa.eata*. by th. rarhaatien by tha 

_ Crown of reaVfetlTt carananta relating ta trdwafer to ar

oaonpaitiag of plot, af buildlaga by paraeaa of dlffarant ,
- .lii#',/; ' ■ zaM. fraP thaae to whaa tha proadaaa had baan ralaaaad. but

want aa ta way that tha gaaeral alaa af hlo legal Malaara

dUftroBB jfmoo frop those 
foil tor/'.

1
»

'»■
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h;

, ^ V
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«u mil*) Im t)M •*•• of M«M aeU or Itaaad Vy

Um Cropm ia ylotf at auetloa akoro oaly XuraioaU f^ro allaacd. 
to bid, aad Uu loaato toa^l»8 aoToaaats tcanofer

to, or roildanet by, otbor than XuropooM, hla Logal adTlstra . 
aondderod that tha Crown oould not nalTW tha coTanadt.

/
..fv:, ■

tha Caaoran-Tha heeratary of Stata added 
dia praparad by tha ConalaaloBar of la 
OoTamor's doapatoh datad tha 1st a^l 
to bs no aaah laaksaa, that la, no )aaj
idiloh ali ttf -ab«T^ sondltlona aj^MC

»
tha CoOBlaal^ar for Loeal (^smaMot, land aaA 

Battlaaiaat Infoima aa that thla la a fact, that thara ara, a«

fr

anelasad In tha
id, thara appaarad 
aoanaatlaa with

to hatw boon fmlf Iliad.

far aa ha knows, laaaas In aalatanoa in whieh, aftsx aa '' 
auetloa whara biddlna was rastrletad to Baropsans, rastriatlona

a Xwropaaaaboth as to transfer to and rasldaaao by othor 
appoanrodr^ Bb adds that In asst sush loasis*^^* ia^ilt ayalaat 

- rasidon^o' by Arsons othar than Ihnoioaaa Bh^ro..

*0.,- It w-4* ^
, tha Hoabasa araa sines 192S

tha snbjaat of- tha llaltatlon Of bldalac to ISuropaaaa only has 
> boon genraad by an opinion (iTonlan tha 2Srd >broh, 102b, by

Boaiyal, whieh bpl^on was eonfl
h

a dttoxBsy tavml> aaawar ta 
a Isttar froa tha CaBlaslonar of lands dated tbs 10th Ikyek,

that aa ro||bl«s taaS aaloa In

attltuda of the OoTsriawnt ea

i Ur.Qtmt.pkMt than >011011 
ad by Ilr.tyall->raat, the l6t

- 1925, In i^lah ha asked whsthar aartaln aroao of.load at
' rBoabasa imst be raOarTod for Suropeaa Uldalng dniy^ of 

ahsthi:^ no such rastrlctlens aaad bo laposod. 1 app7a> a espy 
-'«f-ths^ lottos frow tha Od^saioaac of ‘SLOds datad the l^th

al«nta dated tha SIh> ilarwh,

tha esMlasl

•>
',1

i:LL._,*»roh, 19»
• •'4 / ' .

19SS, a oop^ of
dated WWA

I

r lotbor fy r of Lands

'dpril^ UM, and a^sapy of a furthar lattsy' 
froa Kr.aowar dated tha tSth Apsil, 1 1 •pvmA a

•V'
im a''--' *
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••PTIvlat tit iba BlrMter ot fublla Vorka' yUa rafarrad ta 
In tha CoaBlatuaar af Wada' lattar datad tha lOtk kareb.lSSS, 
aad a aapj of tke axietloa plaa alao rafarrad to. Mx.Qomr's 
oplalea aaa that Gorarniiant aaa bouad to aall ttaa whole area 
■arked la the Slraetor of Publio Worka' plaa abort referred to 
aa ^liiropaaa Beaidaatlal Arya*, eubjeet to btdAlac kqf 
Barapaaaa oaly, far tha reaaoaa siren In hlaialauta dated ^ha ' 
thrd Marah, ISM. tkia aplalos haa haanaated on erer alada, 
aad at arary aubaesuaat aala of any block of plota In thla 
area, tha blddins haa bean raatrlnted._UL^Xlu:fiSUn8jand a 
aaroaant agaihat realdeaee by other than Xuropeana haa been 
tnaartad ta tha laaae.

,. V-V -a- •

y
Bk auah for tha area In XoBbaaa, wham Xvropaan 

awnerahlp hat baaa Inaiated upoa. Thare am thme or four '

Uoake la hair obi ahem tha aaaa atata of affalra ebtalaa,
^ ^''aad them ,ara h'few blaoka alao In Bak^ralkiih hldoret. In all

^aa araat the bidding al erery auction haa bean raatrlctad

^ ta Xaropaana, a mremnt agalnat raaldence by other than

■? -‘*1^ Ihnapeana la Inadrted In the leaaea. ' ifha aonalderatlone trtilah-

1^-'. Influanead Kr.Baaaf la glrlng hit' opinion on the 23rd Mareh,
do net apply-to the arena in Hoaibaaa, lalrobl, Kakuru.and

V Idharat. 'pthar than na abora aentlened, nor to hny other 
- V r ■ 7 ' <« ■

teanahip. The daehtloh then to be oonaldered. la nhather \

^.Bawa^'t oyinlon that wa'ara Regally-aanaltta* to raabrlat ’
^IdhliWd^to Xtfr^apaana In thn iriMla of tha Xoa^haaa area J

«l>lth refaranca haa bean Bade, and, bjr Inpfieatlen. In tha
aonptlalng tha 3 ar 4 blocka In Balrabl hud »• tha area con-

I .

I
_ ,7vt .•AtI . . i I : v'f

■i- ' t-f

Bf-.I prlaing the few blaaka In ■akum a« Biaamt tg ihlah mfamnaa
With ragaid taadf^

hna alaa baan nada, la atlU ta be faUamd 
thie qnaatlaa, I an la agmanant ^th Kr.aanar'a aplalaa,

at, yfi than attanay•nklah waa anpyhrtad by Xr.l«nll
•anatnli and I aanalder that It nauia ha a bmaah af faith: >

which night lead ta aotlona far danegaa a^laat Bawari 
tha praeant haldera af tha plate In tha amen aaaaernad, ta alia*

at by



»*ra«ma ctkar ttea Bar*p«aaa to tild for oad pureluioo aiqr purt 
It aajr bo eontoadod that tho actual daaagea 

aaardod aould not bo oubotantlal, but, in igr t1o«, tba law 
would bo on tho aldo of the peroono oulng SoToriBant.

la up Tloo, tbarofore, tba abdndonBont of ^he 
Xlaltatloa od tho right to bid for and purohaaa plots In tba 
Mstrlatad araaa la tawaablpo oould ba auatalaad ii^ law onlp 
la tha aaaa of plota and bloeka of plots not within tho 
Hcabasa aroa to which roferoace has boon nada, nor within 
tha area aaaprlslng tin 3 or 4 blocks In Iblrobl and tha few 
hlssks la dakuru and Sldorat already rofarred to.

of tha areas.

t

■atrwhi. ;
\

y

i
• V ■ ■ >

vwMmtv!
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• fke Hon. Attorney General.
NalroDi.

,\ ’ . / V i
/
tf JRe: Alienation of Residential riots'^- Hotf)aaa^ '

An auction of resiaintlal plots In Moabasa is
t

fdnte^lated subject to there being safficlent evldenoe of 
The Batter is noi under consideration by Govern-

and I am requested \osA)ii your opinion on the quea-r

tlon of U. appUeatlon of racial restrictions. The 
.■^lo^a shoen hatched blue on plan «re auctioned in I916, 

Wt Suropee&B being alioMd to bid and the leases 
- comtalnlnf Restrictions to European occupation.. The

>

n<« propeeed for alienation are those show, in red 
hatching.

Bnder the ruling of the Secretary of State of
the yah May last there does not appear to be ary ground .

put tint up ties, plotrfor sale to Europeans only, ' 
but ou'tbAs I shall bo gUd to haTO yo^H- Opinion. ' ^

The plots lie within .,Ue area defined by Govern- 
.t^Motlee Bo.JtD of the IJth October, 1920. This 

notice was cancolied'o'hlst June 1921 (Gowmaent Soiice 

V Ho.268). ^ tv 
i tt

m
;dP|^.,'.srt form

■mm
•If' . .!V. I V

*c V■

■ x >"\-
Usnt considerable feeling will be.;.tofor^;

I, .. ,(::Var«»..d^ngstAhe ifojpean residents in Uoabaaa if the
^ ide UlA^lcs. Oh the other hand

- AsHtloa wll^.^ji^abt haw. a grieteno. If they

■ ■' •

V;';-
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•b om®. ‘ 
23rd ItorehiljgJ,.

iTTORHEY
'M

Tbe Hon'l)le the Owil as loner of Lands.f
'y

iPm^n nw ffT? RTtaipaiTTAL PLOi’a -.inm^ai. .
Ro .'M/12SL2 of the lOtfa Inatant.

buhject to one or teo queries below It appears to 
M that the position Is governed by Re Blreinghae and 
District Land Coepany ana AXidajr, 1893, 1 CSi.342, 
leading case, and (iovemeent cannot properly sell the 
plots adjoining those coloured blue except to Suropeans.
2. The short particulars of the case under rererenoe , 
are: "A land company put up freehold building sites for 

“sJ sale by auction in lots, subject to particulars and oon- 
‘ - dltlons of sale which, in the view of the Court, consti­

tuted an invitatlan to the public to coee in and purchase 
on the footing that the whole of the property offered for 
sale was to be bound oy one general law affecting the 
character of the buildings to bo erected thereon. At 
the auction aoee of the plots were sold and soee were not, 
and after the sale the vendors olaioed the right to sell 
the unsold lots free from the restrictive covenants in 
case they desired to doso.

re- ai.TRKm
l^efTj^:

a
Lt-i?

5*

r: ■

i

^ - , • Hold, that a purchaser who had bought one of the
Biots sold at the auction, hut ^d not oompleted his pur- 

-SaM. was entitled to the benefit of a contract by the 
■'*1 ^dors. ieplled in the conditions of sales that the ven- 

~V ' i£ra would, as to the lots unsold at the auction, observe 
'-—-‘Stipulations similar to those which the purchasers of 
, i - those lots, had thpy been sold, would haye been llouni to 

-V ^ covenant to observe, and held, alfo. that the mirchaser • 
y was entitled to have such of the yfeniorj.ex- '

^ pressed in the oonveyance to aim ofTiis iot».
•> i. The principle whiep Mr. Justice Wills lays down

-V j ‘H Wottinghaa'Datant Brick and Tlie Company ♦e Lutler, , ;
\ ^ S-SS.B. 26?is this ^ It is a quastjSn of Ceat to ip."
^ r»I *11 *•‘0 clremastances wheeher « Wulldii*' ■

, -,-aSwelt iBreljr a eat tor of agreoMt eetae«fj|Bndt» ande*:?t5!^'^,^Xaer,Trli meant by the vendor, ana unSfflHo^hy 
- -Sa pwhiserertP tbe reg^etloeie by jhleh 

^cojKrr^.S?'frf%6roSere qf eeverei >ote pre t«^ be edjueted.
"1. Is there'mhy fc)td»t but that tne ehqle are 

Jjiwtlou waa ialax)nt^a a tmliding aebeM for Earopaan 
WOTPatlont I leaiina hot as the evldaMe on this point 

' mBeeara fairly Clear. to ooeaenoe with ee have the
^d^ftems of eeiexfp Offlelel Oesette, 1918. page 639 r

ahall be allowed to bid and purcbae^

C M 15> »o'KdSftiv^ii At any tine doriiig the said terp

Mreons other Uan an Knropaw, oggftaM ee e pleoe 
or resldanoa for Aeletlea ewMtlwae wbo ere not 
doneatlo aerventa la the en^ley of tbe lesaee.

' fI

ms'
S-a-i

a in

r-^i

: r r4A

9.t

.ouy'Ma

■ aS !r.r!Ss:!‘ai.%as?ts IS *.*.
UM eeoh one of the eeverei puxoheaere ahould be bonnd
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- 2 -
by aad sbonld, as agalast the others, have the benefit 

for ever of the restriction. Do the sale plans for 
instanoc eTldease any Intention that the ebole area was 
reaersed fop Bmippean occupation at the tise of sale 

the conditions of sale?apart free
5. If the facts assoaeo In 
then when Govemeent put these'p 
Invited the ptdillc te eoae In and take a portion of an 
estate which eas bound by one general law - a law perfect­
ly well understoed and one calculated and Intended to add 
to the security of the lelsaas and consequently 
the prices of the plots. The benefit of that price 
Gowemnent got. can Govemeent be pensltted to destroy 
the vnltas of the plots sold and use part of the estate 

Inoonsistent wltjt tUb law hy which it pro- 
lessed to bind the whole? This Is the posltloh exactly 
ana was so put In oplcer vs liartln, 14 App. Case and 

inthe neKative.

{SKS'fii 4 are correct 
he sarket It

to Increase

ih a Banner

answered
6. Then wo have at a later date Governoent Notice No. 
540 Official Pasette I92O, page 928, confirning, what I 
should have thonsht obvious, the areshs a European Resi­
dential rseervatlon. True this notice sas later oan- 
oalled, but the restriction renalns.

The caBB under oonslderatlon Isnot perhaps 
direotIjr wered ^ the Secretary of State's despatch of 

22ng Ifiy last; hut paragraph (d) has a-very material 
toeariqg. It smb^ to ne, however, on the fact that 
If tba piets hatejnd red are now sold-to pebsops other 
than Kun}pesns>6ls.would aeount tO;%-^Bttycnshl| of 

ashres alreuny Introduced which B 
exlstllw intbroets of those who pur 

chactlflB would be contrary to Pa 
e^VdSund Paper notwlthstandln^^hc

7.
the

y'or impair 
1915, and 
use 1 of
ons or

tBe

‘f. ■'•y • th
ClBBse 7. V"

OTreoiate the political difficulties, but on 
ds I am forced to tha. Ttbw .ojqircssea sbove. .

leal instance of many slMlar oases In Town-, 
_ Batter eight be considered of snfflelont 
tor reference to the SeoretBry of State, but. 
^ I shall be gla^ to have jfour answer to

,iro. lYcnt .
V- , ■ ■ ■ ^

..^acrr^MKRAL:..

Vi pgree.
SD. R.f.UiU GRilff

moam

.■t.’ k'.

*^0



COPT BBPiWl’lfBSOf 1^8.

Th« Hon. aoUcltor Oenoml, 
Nalivbl.

Be: AUanntion of Ra^dontlal Plot a - Honibasa.

In answer to your enquiries In paragraph 4 -
(1) It la clear that the whole area was Intended to'be 
d out as a residential area for European occupation.
(2) The restrletlve clauses In the conditions of sale 

were repeated la the form of oovenants In the respective
leases.

(}) The sale plan shows only the plots that were then 
_ng offered for sale and a few other plots that had , 

prevlonsly been alienated (see plan N0.9IA). A previous­
ly prepared plan (Ho.91) wap also at that tlee available 
to the public. This plan snows a few. additional plots 
ihleh were originally proposed for Inoluslqn in the WIU 
sale but were subsequently held over. The plan aarked 
"A* Indicates in red colour the plots which were actsally 
surveyed at the tiae of the i91tt sale. Mo plan shewing 
tbo present lay-out of the remaining area waa at that 
tiae in existence, but a plan prepared by the Director of 
Public forks shewing a proposed W-out of ^e greater 
part of Moabasa Island and in particular in^cailM the 
area now under reference as a European Residential area 
was availAlo to the public. This sche^ was aoproxi- 
aataly followed when the survey of the plots soid in 19I0 
was effected, but in the survey of other plots at a later 
date a departure was aade from that, design.

SD. c::^. JIWPIIBIU- .
for oonaaaioieit or uoss.

bei

V

25th April, 1985*lto.*.63^/25.T ‘
aI

■ 'fie Hon'ble ■. The (jomJ^asUMTvOr
/

^ V ,
I. \

^ L/I—' -‘V
■ > mar:-

§e.M.47V23 of the 23rd oltlfC 'Tlfaot the pealtioa If 
Btroi«er.

iBotloe this pepartpMit kas not >y> ae^5r-“
I ratwn yom plana.

U . t '

». 1.0.00101.
aoucrroB sonuL.
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