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Short title

Contracta in 2. Any‘ngreement or contract which contains an :
restraint of

trade

GOVERNMENT NOTICE No. 667 -

His Excellency the Governor iniQ
th *following Bill being introduc

into " the Legisiative
Cobnail.

G. BERESFQRD STOQKE,
Acting Clerk of the"Legislative Council.

A Bill to Render Lawful Certgin Contracts in
Rest,x}int of Trade
ACTED by. the Governgr of the Colony of

Kenys, wi dvice and éonsent of tha'Legislative Council
thereof, as follows:—

‘Ordinanee may be cited * the Contracts in
Restraint of Trade {No. 2) Ordinnnce. 1932."

vision or covenant whereby any party thereto is restr
from exercising:any lawful profession, trade, business, or
Lupuhon, shall’not be void only on the - -ground that such
nt is therein cunhuned

|-uw;;ﬂ of Cour i ‘the Supreme Court .shall’ have power to
w i -

covenant void

court is sntisfi
profession, tr
period of time uud e m'en within w
apply, sad to ol the circamatances of ¢
or covenant is not- rensomable either
parties, inasmuch as it'affords more- thar
to.the party in <whosd favour §t is imposd
i t which he is.entitled to be proteoted or,
g public, i ch g such p

j ri(';i:‘s ta the public mte:est

any agreement or contract contsining any BN
also-take into consxﬂeruhon whel;her




fher 118;41093. ‘| PHEOFFICIAL GAZEITE

Notwithstagding and in uddition to onything con-
i a-thelant preceding sectign apy such provision #r
covenatit shall be vaidi in any cdse where on employer
‘termifiutes the servicegipf on employee in contravention of the
terths of 4 ervice:

__ i0nigots aND Reagoxs.
Thie Bill' rep
Ordinatice, 1932
Secretary. of;sm
ince g}
£,

il gives: expression to;tha suggestion of
* 3 ;

e resent Ordinence is, thought by the
ﬁgt’og_’\mde in its incidence, and Clause
grévxdea_nhab any provigion or covenan:
tadpgelinltihe. void in aBY: case where un

i ployee in contraven-

i

Saving

where service
terunnated in
contravention
of contract

Repeal.
No. 5 of 1932




I have ete. tplgékhOWEedge

the_receipt of your despatch- No. 256"
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fhig (roinsnce, accorcing te tng lesul roport,
purperie to embudy the grirciples relutin Lo

restr.clive commercinl covenants luic cowr DY the
House ¢1 Loras in the famous Voroertelt cure’, tut

iU is doubtful whether it coee sc, lbwill be seen

from the proviec trat the Jod 1, WU Jomlne U0o&

deciglor as to wnether tne cove &

of course, that is the polirt iel cecC.gnnl, 38«
Lord Yacnahten ir ine loraerlell cuces, g:.0.410

taxe into CONEIGE(ALION Ur: e8LU1UL. 0 TELalil o L

SpaACe T &res, fAuvl TesBTE Lu Lhe Nelule Lo Llie
profesglon, Lrace or CCCUpetits SUl.ol eC. . o
firet place, tne orrs "ronoe”oene Tarcn -rd

S enL Cuy, BrT e GoLtL Tllne ard ares” 1E oot

Ir the secorc place, eil coverw Ly in Cusira.nt vl
trade restrict in Lime wne space [wlluar or wilioul
limite) the exercise i & partivular Lidee L1 wus..nw
arc Lo impoge the teei prescriled i) lhe LTUINWICE -
merely to suy tnat to lest low reus nallenes:y ¢l an

agreemert ine Uourt musl COnEleer 1iw tere, W1l

does not carry Lne matter far enoug. Lord Lacnug.len

in the Mordenfelt cuse ttulec tnat iae resLriction

must be reasonaole, and that reasorable wcung

reasongble in tne mterequ Gl Lo parl.cs onc

e

L1 r‘sus-orhble;};_aigﬁ”‘;'

T TERTS KT T o0k sl b e T
Frirpcarenoninglahen, Dlpris ol prpm Som ey

reasonable in the interests ol the publiv, arnc ue
explained .tnat,fﬂfr test of reasopatl.eness in ine
intereste of tne parties is wheiner tue vestricticn
affords adequate protection Lo in< p'c\rL_y in wmo‘s'e
favour it‘j.xs imposed, anc lie test ol reaqonablen

in the interest of t.':e.public is whether the
restriction is injurious\to the putlic. wora larke:,
in Herbert Morris, Ltd. v. Saxelby 1916 a.C,, uwoopt-
ing the ‘dictum of Lord Nacnaghte , suic¢ tnat what
the latter meant by the reetrlctxon affording
&dequéte protection to the party in whose favour I

Al




protection, and thls l1m;@yn seems obvmua.

If, therefore, the Kenya. Legislature
desire to embody in this enactment the principld®
of kEnglish law relat;ing to covenant;a in rest.rg.in\lt
of trade, Bﬁ@,&g suggested that they should o
reconsider the wording of settion-E-to bring it
into line with the principle enunciated in the
cases quoted above, which seems to be as follows:=:
A 5rov1siéﬁ'or covenani in restraint of trade

is voio unless, having regard to tae nature of the
profession, trade, business or occupatlon con cerned,
anc the period . f time anc the area within which

it is expressed to apply, &nd ell ihe circumstances
¢! the case, such provision or covenaal 18 reasonable
in the interest of the partiee (that is to eay,

it afforde no more than adequate protectlon lo the
party it awnose favour 1t le imposed against some-
thirg uspinst wnich he is entitled to be protected .,
anc reasonable 1n tne interest ot the public (that
18 Lo say, not injurioue tc the public interest).

Sectior taree of tne Crdinance recessarily

implies L:at 1f ar employer terminates the services
vt an employee by giving him notice in accordance
with & term 1n lne contract providing therefor,“pr

terminates Lhese servicee because the emplqug;?

has proved technically incompetent or has becom;
8o ill that he ie wunable to perform his duties,
the employee is relieved from the pbligation
impoeed by the covenant. This appesrs to be &
novel principle, and, 1in the absence of deémiveg
precedent or other(shrong justificdtion, could

hardly be accepted by the Secre?afﬁ of ‘State.

B-

—

- vide Ld
Hacnaghten
in the

ordenfelt
case

//

17 a,(?.(ij

e

x 18384 A.C.
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Tris Ordinance, according to the legal
report, purports to embody the princirles relsting to

restrictive commercial covenants laid down bv the

House of Lgrds in the frmonz Nordenfelt w-%e?, bt
1t is 4éubtful whether it -oes so. Tr. wi*) be seer

from the proviso that tre Zourt, ir ~om :g to A

decision as to whether t'e covennnt 13 reasonnble (en i

of course, that 1s the point Tor deciqion)@):hon?i
take into consideration anv restriction relating to
space OT' Area, raving regard to the nature c¢” the

profession, trade or cec~nrrtion ~onc~erned. in the
first place, the words "sprue” and "area" ‘re

synonymous, and no ettt "time® -nd ®area" 1 meant.

In tre second place, 21l ~cvernnis in res straint of
trade restrict in time -nd si--e [withirn or witroet
limits) tre exerclse of » yrrtimizr trade or trsin

and to impose the test rrescrired o the Griinerce is
merely to say that to test tne rensonakleness of an
agreement the Cour must consider its terms. Thi=s
does not cAarry tne matter 7"Aar encuai. Lord H=en-ghta]

in the Nordenfelt nnse ~tsted thrt the restriction

must be reasonable, and that reasonnhie mMeAn-
reasonsble 18 i:,he interests of the parties and
reasonable in i‘.ﬁé interests of tte publi~, =nd he
explained that the test of reasonatleness in the
interests of tre parties 1s whetrer tre restrintion
affords adequate protection to the partv in whose
!'avou,iij‘.t is imposed, and the teat b reasonableress
in the. intere=st of th¥ public is whet. er the E-eqtri:-
tion is injurious to the public. L,ord Psrker, In
Hagbert Morris, Ltd. v. Saxelby 1916 A.0., adopting
ﬁ%he dlctum of Lord Macnagiiten, sald that what the
latter méagt by the restriction dffording adequate

protection to the party in whose favour it is imposes
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this 1imitat10n seems .obvious. -

If, therefore, the Kenya Legislature

desir'e_‘ to embody in this emactment the principl&\

of English law relating to covenants in restraidt.j |

of trade, it is suggested that they should

reconsider the wording of section 2 to brine 1t >

into line with the principle enunclated in tre

cases quoted above, which seems to be as follows: -
provision or covenant 1n restraint of trade

s vold unless, having regard to the nature cf the

rofession, trade, business or occupation ronrcerned,

Aand tre period of time and the area within which

7it is expressed to apply, and all the circumstances
t@f the case, such provision or covenant 138 reasonsable
{in the interest of the partles (that 1s to says
6it affords no more than adequate protection to the
7garty in whose favour 1t is imposed against some-
Lthing against which he 1s entitled to be protected’,
and reasonable in the interest of the public (that
is to say, not injurious to the public interest) 4
Section three of the Ordipance
;abm&bs*hTﬂw—eplnlOn—avm066—&6{0n§9h&ng—paapo&4&&on
i&kembo—kncw~ﬂhe%—ﬂuihegixy

. M‘necessarlly 1mplies
that if an employer‘terminates the services QI nn
employee- by giving him notice in accordance: with
‘a term 1nm the ‘contract providing hherefor, or
terminatgs these services because the employee
has proved technically 1ncompetent or hns become
g0 111 that he is unable to perform his duties,

the employae is relieved from the obligation

b L 2x o e
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GOVERNMENT HOUSE,
NAIROBI,
KENYA.

q%june, 1932.

I have the honour $o forward
herewith two authenticated and twelve printed
copies of an Ordinsnce intituled "the Contracts
in Restraint of Trede Ordinance, ;952 " which duly
pessed its third reading in the Legislative Council
on the 5th May, 1932, and to which I assented in
His Ma;]esty 8 name on the 26th May, 1932.

) amm——e A - A copy or the Legal Report by
. ‘the -Acting Attorney- General is also snclosed,

I have the honour to be,
Sir,
Your most obedient,’:



THE CONTBACQBIF msm:m‘ oF TRADE BILL, 1932.

‘.thia Bill has been iutroduceq :Lnto the Council

11: of repreaentations made by t
ciation of Chambers of Commerce of ERast

ag a resu hé Law Socclety of

Kenya apd the Asg0

africa.

Iﬁ Bngland, in the oa&se of a(‘profeaaional employer
engaging &il assistant, 4% is usual to insert in the agreement
ng the employee, on ths termination of

iising a eompetitive business within

in period of time. In
and

a clause reptraini
his enge.gement from prac

a certain radius and within 8 ce rta

‘this Colony, howeveT, the Indlan Contract Act applies,

under that Act, any &
from exercising & lawful

void sxcept in certain specific oases,

greement by which any one is regtrained

trade, profesalon or business 1is
namely, ons, where

11 of o business is sold, the seller of tha good

the 5ood wi
the buyer to refrain from carrying on &

a1l may agree with
within oertain 1imits, so long as the

‘gimilar tusineas,
rein; two, partners who

: 4ep on.a like tusiness the
or about to dispolve partnsrship my agree

ving
: ou business in competition witbin o' gertaln
; I pa.rtnnra may agrue that soms ons or all
, other than that of k

?o:

10 oalrry‘ on any tusiness
ng ths uontumance of the partnuraw.p.
d that. the iaok in this Colony of the

yors in respect of

tegtion afforded 23 Rnslinp emplo
he best interests




this Bill has beel drafted, and has recelived the approval
y of Kenya and of the Association of

TR 3 AP R I

R

both of the Imywﬂociet

The Bill, which

n
2

Chambers of commerce of Bast Africa.
tlie principles 1aid wown in th igll-knovm case
vB ngdanfeldt, which prineiples

ey

emb‘ die
of the Maxim Gun Company
rovides that any agreemant

are the law in England today, P
ch contalns any provision or covenant

e

or contract whi

wheieby any party thereto is restra.ined from exercising

any awful profession, trade,Bx btusiness, OF occupation,

sha.ll not Ye void only on the ground that such provision

or covena.nt ig therein oonta.ined.
n or covenant to ve void

Power 1ls conferred on the

com-ta to declare ‘guoh proviaio

wheré u}a court is gatisfied that guch provision or covenant

ig not reasonable.

In my opinion, Hip Excellency the Governor My

s Bill in the name apd on behalf of

ACTING ATTOBKEY GEHEBAI-

properly aggent to ,thi

Hig Majesty.

2
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@olonp and Protectorate of Fenpa.

IN THE TWENTY.THIRD YEAR OF THE REIGN OF

HIS MAJESTY KING GEORGE V.
JOSHPH ALOYSIUS BYRNE, EOMG., KBE, CB,

Governor.
Assented to 1n His Majesty's
nams this 26/% day of May. 1982

J. BYRNE.

# " Gogernor.

AN :ORDINANCE TO RENDER LAWFUL
CERTAIN CONTRACTS IN RESTRAINT
- OF TRADE




No. V of 1832.

An Ordinance to Rendor Lawiuw Cartain
Contracts in Restraint of Trade.

ENACTED by the Governor uof the Colony of Kenys,
with the advice and consent of the Legistutive Council
thereof, as follows ' — *

1. This Ordinance may be cited a8 the Contracts 1n
Restraint of Trade Ondinunce, 1988."

2. Any agreement or contract which contains any pro-
vision or covenant whereby any party thereto 18 restraned
from exercising sny lawful profession. trade, business. or
occupation shall not be void enly on the ground that such
provigion or covemant 13 therein contumned -

Provided that the Court shall have power to declare such
provision or covenant to be void where the Court i satisfied
that such provision or covenant s not resconable and i deter-
mining whether any such provision or covenant reasonable
the Court shall take into consideration any restnction relating
to the space or sren within which it was contemplated that
such provision or vovensnt should apply having regard to the
nature of the profession. trade, business or cocupation

And further provided thut where a mimor bas enteted
into any sgreement or contract contaimng auy ruch pruvison
or covenant the Court shall slso take into consideration
whether it was for hie benefit that he did so

- - 8% Notwithstanding and 1n addition to anything con
tained in fhe ‘last: preceding wection sny such provision of
covenant shallbe void in any case whers an employer ter-
minntes the services of an employee on grounds other than

grounds of miscondnet.

A 3-6(;-51’011 27 of the Indian Contruct Act (Act Nu IV
_of 1879) ‘as applied to the Colony iy hereby repealed

Shorg title

Lontracta 10
restraint
of trade.

Power of
Lourt to
declare
pcovenant void.

Saving whate
services
tarminnted

Hepoal
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.. Passed in the Legislative Gouncil the fitth day of May,
in the year of OQur Lord one thousand nine hundred and
thirty-two.

This printed impréssiba’tias’ been caréfiily Sotipared by
me with the Bl which®passed. the Legislative Council and ig
Presentedfor utha.pﬁcat,iyp_n‘ and ass60t 68 5 troe and carrect

wxﬂ'é.sgymm[ T H i "

-~ copy

H, E. BAUER

Acting Clerk of the Legtslative Cauneil.
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of East-Africa. ; A
2. 'In Englond, inthe ‘case of .o-priemional. employer;
engaging an nssistant;-it'is usual to insert in the agreement
a clause festraining the employee, on.the terniihatign®of his
gag ¢, from. practising o titive | v

5 certuin radius and within & cer {
the Indisn Contract Act, asfipplied to the C
any agreement by which anyone is restrained fr

exercising

o lawful profession, trade, or business is void exeept in certain

specific cases.
3. : It"is considered that the lack in- th\e Colony of the

r-afforded to English employers in respect of restrain. |

ing their employees is not in the, best: intérests of ‘the public,
in thab it is caleulated to prevent-employers from engaging
well qualified” employees. because the- latter - mightiwithin- o
short time, in thé?absence of*any guch restrﬁilrsﬂ, bécome
serious competitots.l \;

4. This Bill fins, thevefore, beendrafted, and has received .

the approval ofk‘tlﬁ! -Law* Bocieties and the Association of

Chambers of Coinmerce. -

] 5" that” 9;1; agr t or. contract which
contains apy P sion or_covenant whereby any porty thereto
is restrained from exercising ‘any lawiul profession, trade,

Diisiness or cceupation“ghall not be void only ot the- ground

that suchy. provision’ or covengnt' is therein. contained.
. SR B . : - - " -
erred on the Courts to dei

be' yoid where the Court
snable.

ravision or covenant

(sre. opny
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