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Conside_r?;bioP of "'fhifa.d_ey,épa'dchA < 1
was held up pending codsideration of the . ° Q
latest proposals of Tangenyika for exacting o
forced labour from %ax defaulters, and it hes
been decided to accept the Tenganyika proposals
in principle (90089/8/32 General). As, however,
no question of the exaction of forced labour‘
from tax defanlters arises in Kenys, 1 do not
appear to be concerned with the Kenya proposals.
Ir thie connection, however, it may not be out
of place to mention that in the draft Ot‘dinaﬁoe
submitted by Tanganyike failure to pay the tax
or to render labour in lieu is an offence and
penalties are prescribed. You may therefore,
perhape, still prefer to sugpend actien on

this Kerya file until the Tanganyika Ordinance
hae teen examined by Yr. Duncan on his returm

from leave at the end of next month.
/‘ .rw—:-
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To eil P;B?/ffnc 1 connissioners
(with coyics for District Con.issioners).
____________________ . K
e o ff‘fi_:”f, F OLL TAX,

His honowr the Chief Justlcc in referring to )
certsin sentences of iiprisonment in defeult of payuen¢ DJ&th
tox hes 1nv1ted L” atten tiop to Crl,:wal Hﬂv15i01 Case ’
1;0.99/1924, repaxted on page 7 of Voluse X. of the Law -~
ieparts of Kenyé (1921 - 1926;.

2. His Honour says further © Ihe procedure laid.dem

% wy the Ordinsnce is cumbersome and not well adbpted to tie

5 circunstences of the administretion of a grest part of

& the country, but vhile it is the lew it snduid be R
strictlyuconstrued I heve recson to believe thet the
© o Locedure used by the trisl<iog:s ate ir the cases

i ref,.r,ne ‘to is commen.  In ‘JLdCthC I e mfonc,u tha

i tfhe naaﬁi’ve who has bee_n found guilty of pon-psjmient of n,"
R e‘:’?_gx is, in default of payient, iuprisoned Pi’nw; ay L

- it penand pendlng tmr s‘_“ue anc return of t.,t, lev. or’on ...

T pean levied or the wamant ngt. havi g heen regufnﬁd. T
‘? “ The object is to svoid losjing sught of ‘the def‘aulter” SN 73
I ¥ vho may be glien to the district in thich he is’ t,r:l-ed.w o
» In my opinfon such procedure hes no suthority. In ‘the
\ % case of & ;emand the native's home may De days away fron
“ the place of trisl and he is kept in custody pending the

re”tum of the- dlstress warrant for ¢ considersble period




) 2.

The Supreme Court does not legislsfe but has to

adninister the law as enacted. I sgree with the latc

Chief Native Commissioner that if non—vayment.of tex be,

s it nov is, an offence, then the penalty should be

“ fine or 1mprlsonment without the intg »yﬁfﬁ?rproccss of

distress which in very meny cese«%t a farce. But the

present prectice of illegal iuprisonment should cease.

“ Sc fer as hut or poll tax rcceipts arc concerned I

‘ believe in Southern Rhodesis the rcccipt is cntered, or

wes in 1915, on the native's registration certificete .

3. I shell be grateful for e report indicating to
wvhet extent the practice rcferrec¢ to by the Chief Justicc
obteins in your Province.

4, I shall also be gratcful for your sdvice as‘to
ﬁhether or not the law should be smended. It secus to rc
that there src two posgiblc vays of smending it, viz.-

(a) by continuing to regerd non-psyment’ of tex as a
crininal offence and providing for finc or
impri%onment as the penelty without any inﬂervcning

or

process or distress;

A. de V. VADE -
CHTEF NATIVE COMKTSS 70N
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Tl Position as regurds imprisonment in default of :arment
? of native Hut and Poll tax.
¢ Kenye.

Under section ' impriscoment of

_either descrirtion for my pé?lg‘f not exc-ading three
} months may be awarded. Mln prectice Detention 18
g ‘i freely used under the Detention ba:np:—‘ Cridinsnce in lie
i of this imprisonment. )
. .
L4002 ika Territ
Draft lerisiation is unler consilersiion
which provides for the discharge ol tue tex 1. laboud”
in lieu of cash payment. 11 wny person g0 ordrred to
iischarme pavment in latour fails or neslects to do
co Le is m.ilty of an offence.
an offence {not ot.erwiss “rov wed for;
A . renters the offenter liable o imprisonmert not

o

excroding & months [Clumuse =

dge ﬂa

proposes to reduce tie  wxtmum period of

_imprisonment to oo month in res ec: cf each yeer of

H.B, Prics

But sce alpp clause -. L, with a maximum

penalty of sixweeks. 1 am nol clear as to the dis-

tmctwn ‘batweon clauses 21z{i1) and 25 or as to which

s really mlavant' ito the present issue.

H,T. Allen.
23/11

How sap attaohed tho niputes in which Mr. Doorly has
W Ao Bk 027 0
WM

"kigdly exblpined the poait ion.
> Bl ol 9 &R
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Tax 'DEFAm:( ENS

:
Nalve Taration - Taasiessorsansmosn & e ed LABR

In August, 1930, g c° rculsr despatch was
addressed to g]1 the Colonies and Pz‘&bectorates, etc.,
forwarding the report of the ColsiTiay Office delegates
1o the 1l4tn ‘Session of the International Labour
Conference at Geneva toge‘oher with the provisional
t.ext of the International Forced Labour Convention,and
Tequesting that Governments should - veke such administra- -
tive and legislative measures as would enable the
Convention to be applied without modification.

At about the same time e separabte despatch
was sent to Tanganyike (referring to an Ordinance
amending the Hut and Poil Tex leglslation which had '
previously been received) polnting out that Section 9
of the Tanganyike Hut end Poll Tax Ordinance was contrary
10 the provisions of the International Convertion, in
that tax defaulters could be required to work for
Government on the order of an administrative officer;
suggeaﬁ'lng that it should be repealed; and that en
“alternat o= Ma?ghoa of dealing with tax defaulters
ih-mf]f be‘ ﬁiidei‘ed - - T

“3“ In his Teply the Governor of Tenganyika
rererred to the Kenya 1aw under which t.he penalty. forﬁ




s ahlﬂ zt—mﬁ% eaitl

conviction by a court, no‘b by mprisonmemx but by

requiring the native %o undertake work J’or Govemment
hul 'bringing the matter within excep’oions allowed

‘ . «emnvention. (1%

ei'ﬁat;fq
o ha.s en ' decided that this cannot be accepted as it
' would ‘be’“contrary o the spirit, 1T not the letter, of |
the Intemational 00nvention) ‘
'.I;he reference %o the Kenya leglslation drew
att.ention to t.he Ia.ct that the position wi'bh regard to &
,penal‘tgvies' mposgd under the various Hut . and Poll Tax
wlegisla’aion 1n kas£ A:frica was not altogether
Eatiste tory,and it was. decided to send despatches to
‘brthern Rhodesia, Kenya and Nyaseland calling attention
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full penalty of the 1aw is enacted in cases of
'povérty, famine, etc.
The présent posi’oion may be sumarised as

follows -

oL - Under the Noithern Fiodesis Tex Ordinance
' ~+  Cap.65 (1.e. Foll™ax) the amount of taxjrecoverable
" on convict.ion"by- distress, or in default of
su.fficient distress the' offender ‘may be impriscned
with or without herd 1abour for nob 1onger than
H2 months ab a time or & months “in & year. If tax ¢
15 pald in'the meantime ’Ghe native is discharged
‘ mmedia‘bely. A Mstrict Officer may exemph any .
R native o:; grounds of age, disease sccident or other .

sufricient cause. o
In :cepl 'bo our. suggestion the:b gome form




Eﬂ.‘%‘gon convaction,
If tax 1is
: r has elapsed he may have

ric‘o conmissioner mey: exempb
b/ =
SP T pers\qns who are ungble to £ind neans




c'bion, by di,stress and in-
%Iault -0f, distress, the court ma.y order- 1mprisormentf




at\g@as 40 enable them to deal adequately

wi h,opdurate cases, and he points out that imprison-
mertt 1s actually only detentilo:, during Mhich the
‘offenders are concentrated in campE’Wﬁ’re they

Pniedes

gre required to work for Government.. Wages are

‘paid forthe work. At the same time he admits
tnet it is at least erguable whether provision to
"work off tax by labour, which existed in Kenya prior
.:bo 1921, 1s not really the most suitable form of
penalty for natives 1i01ng in a comparatively
! primitive state of society. Since, however, it
1;3q3,beep~aboliehed in accordance wilr general policy,
 the,Govergor fegls that it would be unwise both oh
local H?bﬁﬁds and in the interests of uniformity to
duce the ultimate penalty any further,
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pay a fine or to a term of imprisonment not exceeding
two months in respect of each year of defeault, or
not more then a toval term of sii months alb gether.
(sectlons 9:and 10 of Ordinance). it Seems " that
5nly in the last resort,and when every other hope has
failed, are legal proceedings 1nst1tu‘oed' éga;tpst tax

defgulters,

In time of famine or general failure of
crops, the Governor states that he would have no
hesita’uion in ordering exe'np’oion to be granted to
netives living in the area affected who were unable
’né pay, and he peints out that, under certaln Sectlons
of the Poll Tax Ordinance, District Commissioners '
have povier 10 exempt either wholly or partlally
nat:!.ves who owlng to age, disease OT poverty or other
cause, fail to pay the amount due from them. In &ll
the circumstences however the Governor has agreed
thet the maximum term of- impriscnment in respect of
*'ee{clg __;@Br of default should be Teduced to one month,
and ne’ pmgggl_as therefore to incorporate in the new
1 1@1&‘610??&““1’1131% provision:by which action in
- s ayment is in the first instance t0 tske
f dis’org_g‘_s,anduwfailing uha.t,imprisonmer;t ”

The



bt e despatch wes recelived early this year

stating thet, in view of the financial situetion,
the whole questlon or native taxastion had been
reviewed and that 1t was propos d to. 1ntroduce
new leglslation. He e‘{plained’ﬁha‘o large

numbers of the rural population had not, adopted

“the regular use of currency and that whenesver

prices fell there was & general reversion to0 the

barter system. It had therefore become evident

thet labour in lieu of tex must be regarded in

meny parts of the territory as an alternative™to
as
payment of tax in cash rather than/a deterrent-

1o

of a penal nature. In this connection it was.

consldered necessary to call the Governor's

etbention once more to the Forced Labour Conven’oion,

pointing out that since a system of exacting
1s,bour in lieu of tex had not apparently been in

force in Tangenyike in the past, it could mnot pe
introaucea uow,

.gnere.l or special o
missione,r. an Assistant*
hat tax. 4 arrear

in a despatch which arrived early this month
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mgy De discharged in lebour in lieu of cash
17 in his opinion the person from whom such
tex in arrear is due has not taken reasonable
ste %0 obtain cash for the ayment of tax,
or 1s unable to obtain cash without undue
interference with-his customary mode of life,

15. (1). If an ARsistent Cormissioner dirests
that any tex in arreer mey bi discharged. in
labour, the number of days labour-which, may

be demasnded shall be such number as 1s equivalent
at local rates of gay to the &RBunt of the

tex in errear together with the cost of such
rations, 1f any, es may be prescribed.

(2) Such labour shall be performed only
upon Government undertakings or essentlal
public works and services,anad subject to such
conditione as may be prescrlbed by the Governor.

16. (1) When an Assistamt Commissioner has
directed thet tax in arrear shall be discharged
in labour as aforesaid he shall make an
order directing that a1l fersons wlthin an area
or place to be specified Iin the order from whom
such tax in arrear is due shall appear before a
Collector being an Administrabive tficer,
dnancial Assistent, or Tax Officer, or being

. §peclally empowered in this behalf by a -

. Commissioner, at such date and place as may be o

- prescribed in the order,and specify the nebure N
of the work,number of days, efc, and shall cause Ly
such order to be made known to the persons e
concerned in the manner customary in the
District. -

(ae,,mm Wiy persohs appear before a
Collector ag sald he shall Prepare a list
of their names and infoim them of the number of
days! -work,-the date and plece of emplo,ment ,end
the. yations which may be}(grescribed and ehall
enquire into-any representations which any persons
concernad-may meke, and mqa{r.-remOVe the name of
any persom-from the list, 4w
_.:{3):=The:Collector shall then read aloud the
. names-in-the:list in the presence the persons
" named: therein and make an order in iting after
R the: last: fiame in the list. as arforssaid directing
o the persons nemsd therein to present themselves
£ at-such time'and place ;as may be prescribedand . .-
: . there 1o rander:such service or eng e .in such
+. & work. (not_ belhg ‘incompatible with Lhis Ordinance
" ~~or-eny-Rules'made under this Omdince) as mag. :.
ired- of them,.and'chall satiefy ‘himgH1Y,.
1at -the terms:of such™order are explgined! o,
and: understood- by, the:persons concerned.- The
Collector shall~then Blgn and date the order, '

B b which




gomplstion of the W Tk oF
such\order a8 81y

mame in any such order
8 or-neglects
,ovi on of such Ordinance
6f an- fbn -3
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KENYA . GOVERNMENT HOUSE
N . NAiROBI,

0-/6/ , KENYA

2% april, 1952,

) B

Sir,
Nets :;‘[3‘[:‘ I have the honour to refer to
T raragraph 4 of your despatch llo. 8:1 of the 28th December,
4 ~ 1831, e:d pa.spraph 4 of Lora Pr::f eld’s despateh jlo. 293
f¢jmqu“ of t¥e6th Nuy, 1951, in which Fic Lordenip enafiired whether

1t will be possible to adopt foir tox defunliers soue Touw of
deterrent alileinative to those provided by section 8 of the
Wetive Hut and Poll Tex Oidinance and in sections 6 and 7
of the Nortiern Prontier Province Poll Tax Ordinance.
Burther Eis Lordship asked me to consider whether e maximum
sentence of one month imprisonment would not be sufficient
if imprisonment has to be retained as & penalty.

2. The Detention Camps' Ordinence, 1925,

&s amended by Ordinance No. 18 ©f 1970, provides that

n (1) When e native is convicted of any offence and
the Gourty after taking into consideration the apg&rent
age, antecedents, character and state of health o +the
person-agoused and all the circumstances of the case, is

.. .. 0f opinion thaet the offence would be adequately punished

# ™y a.fine or a sentence of imprisonment not exceeding six

.-months,” the Court may instead of awarding a sentence of g -
fine or imprisonment awdard &-sentence of detention in a
detention camp ,and the prisoner shall thereupon be - 7%
detained in & ddtention camp. iR i

- (2) A sentence of detentidn shall in no case exceed
> the period of imprisonment io,which the prisonern cguld
. have been sentenced if this Ordinance ha not been pessed.

(8) Where-any Ordinance provides that an offence is
unishable by fine only or by fine and imprisonment in
gefault of payment of such fine, the Cour may order® thet
in default of payment the prisoner undergo a sentenceé of
detention in lieu of impriSonment.®

=B
THE RIGHT HONOURABLE 4 T
MAJOR STR PHILTP CUNLIFFE-LISTER, P.C., G.B.E., }.C., ¥.P.,
SECRETARY OF STATE FOR THE GOLONTES, .
DOWNING STREET

LONPOR, _8.¥. 1. T




2.

8. Detention is thus provided by Law as an
alternastive to imprisonment and this alternative is freely
_resorted to by magistrates. I am of opinion thet the power
to sentence to imprisonment should be retained to magistrétes
'to ‘enable them to deal adequately with obdwate c&ses -apd T
do not consider that any alteration in the exmsting systems
is désireble.

4. I have seriously considered the propésed
feduction of the maximum term of imprisomment (or detention)
from three months to one and I referred the matter to
Provincisl Commissioners at their recent Conference. The
majority of the Provinciaf Commissioners felt thet it would 5e
wise to retain the present maxiﬁpm as & deterrent.

5. It will be observed that in Tanganyika
the penalty is

{a) forced labour in default:

(b) imprisonment ug to three months in
deTault of such forced labour.

A similgr provision for working off tax by compulsory
1abour existed in Kenya, but it wes sbolished in 1921.
It is at least arguable whether such & provision is not
really the most sq}table fomm of penalty for natives living

o

“ina comparatively pmimitive state of society, but since
BN § 4 has be&n abolishe‘ in Kenys, & step which is in accordance
',“;wiih the genéral p"licy of reducing gompulsory lebour to &

(X} IS

s o : . . -—}mnalty -




penalty any further,
I have the honour to be,

Sir,

Your most obedient humble servant,

/ﬂ«“ i Z&m )

GOVERKOR'S DEPUTY,




