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Thie petibvion to the Secretary of State j
b
asks Lor an enquiry to be male into the alleged

irregular and unjust action on the part of the

Nairobi Municipal Council in applyin the Privats

Strpets Ordinance to certain rozds in the

manicipality.
Une allegation is that the municipaiity

nas feiled to adopt the recommendations of the

fe@tham Commission in regard to access roads.

The Feetham Commission Report pp.72-73
and 159 uuggeatﬁthat“neCﬁssary roads to provids
suburbs with adequate means of uccess to the
centre of the town should be provided for as soon
as possible at the expense 5f the Council, but that
the question of applying the Townships (Private
Streets) Ordinance to obtain contributiods [rom
owners concerned towards tne cost of other roads
in suburban areas will have to be considered.

It is in connection with the construction of
internal suburban roads which have to be regarded

as private as long as no public money has been

expended upon them and which are required to

serve particular groups of properties as distinct

frém yoals which are of importance as a general

”
means of communication that this question will arise,

The




The petitioners went to the Supreme
Court on the juestion whether the roads to be
constructed were public roads or private
streets. the Supreme Court decided that
they were private streets.

It appsurs, therefore, that in |
applying the Townships (Private Streets)
Ordinance the Council is following the
recommendations of the Feetham Commission.

As regards the further complaints
thal & Hacistrate dismissed the plotholders’
eppeal egainst the specification of the

rouds ani thet the contract was irreguler,
thess appear to be matters entirely for the
to determine.

Courts and net for the 8. of §.

Tinaily, the Council is accused
of Hecrimination in the application of
tie I'rivate Sirests Crdinance. The Governor
refused an application for an enquiry in

the absence of ev1denue that the Ordinance
was beine. harshly administered, and, in the

opinion of the Attorney General, the petition
was no more lhan an attempt to nullify the

judenernt

of the Supreme Court.
(e'ueat the “oveznor to ialoumn fug
the petgtxoners%} a the 3. of 3. has received |

their petition, but sees no reason Lo 1nterveneL
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3100/33 KENYA.

I hm;e e-tc.,‘to.‘aelmowledb
the receipt of your despatch No.85

of the 3rd of Pebruary, with which was
transmitted a petition addressed to me

by Lllr.C.K.D..ﬂ;llel on behalf of certn.h;
European residents of Nairobi in regard
to alleged injustices resulting from the
application of the provisions of the
Township (Private Streets) Ordinance,1924,
to certain roads in the Nairobi

Municipality.



1 -
petitioners to be informed)that I have received

their petition, but that I see no reason to

intervene.
1 have, °‘°°-., 5 4
(S#d) P GUNLIFFE-LISTER.
. n
o,
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GOVERNMENT Houa,/
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KENYA. 3 __‘\ NAIROBI,
No. 45 IVED “ KENYA.
- 31./31932 T

ook " "0 1 3w vebruary, 1933

Sir,

I have the honour to transmit p Petition
addressed to you by Mr. C.K.D.Beales on behalf of
certain Buropean residents of Na:@hi kfx regard to
~ alleged injustices resnltdng Pgdqi twmncation of

the provisions of the l‘Onship (?W&ﬂirm

Ordinance, 1924, to certain roads i thq ’Ha,irobi

JMunicipality. The petitionmers claim in effect that
» these roads should have been madé up at public ;

expense and not at the expense of the frontagers.
N 2. The facts are that on the 17th March, 1931,

T i

after repeated pressure from the residents in this
area ror the comstruction of these roads, the Nairobi
Municipel Couneil passed a Resolution in the following
terms: -

"Whercas Davidson Read, portion of Church

\ Road and portiop of the R oad.

. within the.Municipality of aizop], A not con-
structed to the satisfaction of this Council;
and whereas notice has been seryed in accordance
with the Emvisions of segtion &(2) of the
‘'ownship Private Streets Ordinance, 1924, upon
the omers of premises affected thereby; an
whereas ob;]ect ong have been received from cer-
tain of the said.?;nu's and whereas an oppor-
tunity has been rded for the hearing of such
objections and the same have been heard. Now
therefore in the exercise of the govera conferred
upon local autborities by the said Ordinance it
is hereby resolved :

« That the foliow works be varried out in
y the said road and| ions ot roads hereinbefore
b4 referred to, thatils to say: to drain, level

,j“ and ceeeoe

Tﬂs n:dm mmumn ;

: TR PHILIP CUNLIPFE LSRR, P.C., G.B.E., W.C., K.Ps,
o mnrm OF STATE JOR. T{k COIANIES,

2 DOWKING §

LONDOK, 8.¥.1.
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and construct a carriage-way in accordu.ce with
the plans and specification prepared by .he i
Mynicipal Engineer and approved by this Council:
and that the expenses incurred by the Council in
executing the said works be apportioned upon the
Eremi ses fronting, adjoining or abutting.gg:‘n
he said road and portions of roads according
to the respective P LA ‘

Tontages thereof.

The plotholders took proceedings by way of
certiorari bo test the validity of the Resolution in
the Supremé Court, relying on the ground that the
1oads in quesiion were public and not grivate streets.
The claim was dismissed with costs by'His Honour the '
Chief Justice, and Mr. Justice E)iqkin‘sa%i} who-found

that the roads were private streefs. o -

The plotholders then appedifsd=ifier section

8(7) of the Township (Private Streets) Ordinance,
1924, to the Resident Magistrate, Naibi, who framed
the issue as foﬁowsr 'Is the rogd as s-pecii"ied. a
proper type of road for ihis area or are appellants
entitled to ask for any modification under section
8(8) of the Ordainance?' The Magistrate sat with two
assessors and, finding that the specification was
reasonable, dismissed the appeal.

3. In the meantime, the contract for the work
had been let by the Council. This originally pro-
vided for a water-bound macadam 1oad, but the specifi-
cation was later amended so as to include bitumen
surface-treatment, for which the Council paid a sum of
£897. The actual cost apportioned among the frontag-
ers was £22 per 100 lineal feet or 23 % less than the
estimated cost, which was found by the Resident
Magistrate to be reasonable.

4. In August, 1932, the plotholders requested the

Government to hold an enquiry "with a viey- to k‘rectify—
ing what is considered by us an unjustifisble and, in

part ....

t
i
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part, an irregular action on the part of the Municipal

° Council®.
5. The legality of the Council's action had
already been upheld in the Courts. The roads in

question, rar from being main arterial roads as

alleged by the petitioners, are access ruads on a

| privately held residential estate in the suburbs of

Nairobi.

In the absence of evidence that the Township
(Private Streets) Ordinance was being hershly‘sdminis-
tered, there sppeared to be nd grounds EHat wield o
warrant an enquiry and the Petitioners !f%@:‘fit%ording—
ly informed that I was unable to grant their petition.

In any case an enquiry would have bLeen practically

sbortive, since the only possible course of action
would have been to cancel the application of tue
Township (Private Streets) Ordinance to tbhe Municipal
area, and no case for any such action was, in the
view of my advisers, made out by the petitioners.
The petition appeared to the Attorney General to be no
more than an attempt to nullify the judgment of the
Supreme Court.
6. To avoid hardship the Municipal Council has
agreed to payment of the amounts due by the plotholder
in five annual instalments. Toe petitioners have, in
fact, been treated by the Council throughout with -
consideration. . 5
Their sole grievance in reality is tbat“;:he}’
are called upon to meet a liability which legally ang '
(

properly falls upon them. )
I bhave the bofigar %o07De,
81 ‘

[R

ixmbl,e servant ,

F R > ’ R i3 ;'?’" 1

el
" BRIGADIER GENERAL,
. GOVARNOR.




BOX 320,
() NAIROBI,
KENYA COLONY.

Decamber 22nd, 1932,

The Right Honourable the Secretary of State,

LONDON,

sir, F. .
I have the hon-ur to enclose herewith«copy a? B
Petition which wus submitted to the Govem@ﬁ”‘% ‘this
Colany praying for an enquiry to be made into what is
4 considered an irregular and unjuset action”en the part ) |
of the ¥unicipal: Council in connection with the epplic- i
ation of the Private Streets Ordinance to certain roads
in this towa, which petitiom hus not be granted,
At a Meeting of subscribers to the said pretition,
the following Resolutions were passed :-
L]
» That owing to the refusal of Government to grant
the Petition of Plotholders on Ring, Davidson and Church
Roads, praying that an enquiry be instituted into what is
considered, by the Petitioners, to be an unjust action by ol
the Municipality, in the construction of those roads, under | |
the provisions of the Private Streets Ordinance- a copy of '
such Petition be submitted, through the Honourable The

Colonial Secretary, to the Right Honourable The Secretary ‘
of State, for review.

It to be stressed that the following points were not
the subject of argument in the Courts:-

- (1) Failure of the Municipality to adopt, in the case of
the above-mentioned roads, the recommendations of the
Feetham Commission, in regard to access roads to the
town being given to inhabitants in outlying distriets.

(2) That it was only on the recommendation contained in the
Feetham Report that inhabitants, in outlying areas, were
induced to agree to their districts being included in
the Municipality of Nairobi,

(3) That there were considerable irregularities by the
l(unioipulity, in the letting of the contract, for the
oonstrugtion of Ring, Church and Davidson Roa.da, which
‘roads 'were constructed at the cost of Plotholders,




(4) That an Appeal before the First Class Magistrate
was dismissed notwithstanding the opinion of the
two Assessors that the specification for the roads
in question wus too expensive, taking into consider-
ation the claes of traffic using suech roads.

{(b) That the provisions of the rrivate Strepti ordinpncc
have besn applied by the Municipality In some gas€s
and not in others, witheut their bveing =y rqa;7n
given for such discrimination®, I |

2, /

. That as a Resolution ueking Government tp appoint

& Commission to investigate the grievances of the:inhab-
itarite of outlying district is shortly te¢ be y%pcéd before
the Municipal Council by one of its Membew the forwardings
of the ‘application o the Secretary of 3ial ostponed
until it is seen whether the Council asree to $H§ apglint -
ment of the Cormiscion of Enquiry. o

In the event of no Commission being Lppcinted, the
application to the Secretary of State shall be made".

1 am askecd to respeétfully point out that certain
irregularities in c¢.mection with the contract for the
construction of the roads Occurred‘subsaquent to the Court
pruceedings; -Therefore these irregularities were not the
subject of argﬂéan: in the Courts, A}Eo that copies of
Plane prepered in connegtion with the Feetham Commission
report have only recentl;dcume to light, These plans
define the Davidson Road and portion of Ring Road as roads
wnlch were in existence at the date of the Feetham Commission,

The original plans which, doubtless were in the
possession of the Municipsdl Council were not produced at
the Supreme Court proceedings.

~As the Municipal Council have now definitely
refused to re-open the subject, I am requested, in terms
of Resolution Ho*e; to forward a copy of the Petition to,“',‘h
you and respect}ﬁllx pray that the grievances set forth
in the same may ;ecéi;; your sympathetic c¢qnsideration,
and be ameliorated in such manmer us you should think fit.

’ I have the honour to be,

Siy,]
obediengiservant, ,

fo

Your mos




+H® MUNICIPAL COUNCIL OF NAIROBI,

MUNICIPAL OFFICES,
NATROBI,

21st December, 1932,

Mr. C.K.D.Beales,
Avenue House,
NAIRGBI.

Dear 3ir,

DAVIDSON ROAD.

I duly receivedryour letter of the
9th in‘atnnt, which I broughtzto the notice of
the Cosuncil at their Meeting held yesterday,
when I was instructed to inform you that th€
Councll d:finitely decline to re-upen this
matter. ‘

Y
yours faithfully,

F,S.Eckersley (Signed).

TOWN CLERK,

R/P




-

December 9th, 1932,

THE TOWN CLERK,
NATROBI MUNICIPAL COUNCIL,

NATROBI,

Pear 3ir,

DAVIDSON ROAD, CHURCH ROAD, AND
PORTION OF RINZ ROAD,

I was requested some weeks ago, at a
leeting of Plotholders.un the above-mentioned road
to lay before the Right Honourable The Secretary of
State tne whole matter in dippute in connection with
the construction of these roads under the provigions

of* the Private streets urdinance. >
l 2
R Befcre doing sc, I should.be obllged
t$ you would inform me whether, or not, the- Munfcipal

ouncil are aware that plans were prepared in.support
of the Feetham Commiseion Report, whigh defined a

“pertion of Ring Road, Davidson Road, and tne rncad

between Plot No.26 en Davidson Read and Plot No,42
on the Slaters Road as existing roads.,

You will recollect Ltdt evidence in the
Courte seemed ta he im gounflict with tne :uformati
shown on the Plans in gquestion.

I should also be glud to sncw Lefore
comunicating with the Right Honourable The Secsetary
of State, whether the Municipal Council definitely
refuses to allow the.question of Davidson Read to te
the subject of arbitration in a similar manner to the
arbitration proposed in the case of other roads in
the outlyirg districts, which come urder the same
category.

Yours faithfully,

C.K.D, BEALES (‘Signed),



'THE SECRETARIAT,
'NAIROBI, KENYA,
20th September, 1932,
AR LT NG

8ir, ' , A

the petition m)ﬁ}cﬂmf
. latter of the SM August on

hﬂducn Road have been laid hefura M lxcellency
the w.rnpr nu keenenoy notn that the matter

ia~ dilpute has hnn !uuy u-mad in-the eeuru, a.nd

directs me to mf.n- you that he regrets thaf. .he is
unable to grant ‘the potitinn.-

I 'lhl."é thé honour tvo'be,

/ Siry .

Your obedient servant,

o é.x.D.Bealoa Esq,,
: . P.0.Box :szo.‘



August 15th, 1932,

The Hon: The Commissioner for Local Government,
Lande & Settlement,
The Secretariat,

NAIROBI.

sir, ~ it

We, the undersigned, ownere of propij’a ¥ Z
situated in the Groganville District, serwed by
Ring Road, Tevidson Read and -éhur;nh Road, res-
peetfully forward herewith a ll-orandum xjola‘ting
to the FPe-constructicn of’ ftye arpren/id r‘oad_s‘,
by the Municipal coggici;, ﬁﬁéei‘ the prowisdions
of the Private stteefo Ordinance, 10:34.

It is considered by. the subscribers,
hereto, that the action of the Municipal Council
in the application, by it, of the provieions ot
thie Ordinance, to these roads- thereby compelling
owners of property q‘ntting on the roads mentioned
to incur heavy liabilities- was not only unnecess-
ary, at the present time, i:ut extremely unjust,
for the reasons submitted in the enclosed Memo-
randum,

We therefore, request you to lay the matter
before Government, with a request that a full en-
quiry be instituted, with a view to rectifying

what is considered by us, an unjustifiable, and,




lu ‘part, an irregular action on’the part of
the lunn‘upu Couneil, '

¥e have ‘Bemour to.be;

A sxsnimfé@-‘
e o

° Ligh ) i ® 3 "
v. cothM.,‘ < . 4Tucie McMillan,
Msbed 19019. ' / AB.¥alter, Lt: co1:

/
BJ. codd. . | T,L,/Pringle,

/
Robert vn'th.n. - ¢.Prickey,
| ¥or Mre. G,M.Fittall,  C.K.D,Beales, '
entine xendora;n.‘ #,A. aci'dnor\,; ‘fé\
. _C.H.Blater,
E.¥.Luckes,.
J.¥Williems,
‘..George lo-tér,
' R,L.0'Shea,
J.Kelly,
‘P,8,0"'8heas,
!rl.' Hynes,
x, mﬂ‘.
H.G.m
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MEMORANDUM ON THE CONSTRUCTION OF DAVIDSON ROAD, UNDER

THE PROVISIONS OF THE PRIVATE STREETS ORDINANCE, 1924

HISTORY,

On the 6th September, 1930, a letter of provest

by Mr, Beales, residing on Davidson Road, was addresseqd

to the Town Clerk pointing out that Rates were being

imposed, but no services were being given in return, Ly

by
the Municipality‘

In reply, the Town Clkerk stated that the

Municipal Council levied Rates to cover ‘the expenditure

(inter alia) of (a) the Treconstruction and maintenance

of Highways, (b) Street Lighting (c¢) Town Planning, ste,,

stc,, -
4 * 5

On the 2ytH November, 183Q, a Petition, signed

by twenty.six Besidents of the Groganville Area,

whi ch
ie served Sy Davideon Road,

Chureh Road and Ring Roed,

vig forwerded to the Municipal Council, requesting that

Tepairs be made to Davideon Road, as it had become almost

impassible owing to the wet weather,
No repairs were carried out, by the Uunicipality

as asked for by the Petitioners; but tenders for the re-

construction of Davidson Road, Ring Road, and Church Road

combined, were called for, and a tender, submitted by
Messrs, Maula Dad, at Shgs,568/- pPer 100 lin,foot wasg

accepted by the Tender Board held on January ZOthy 1931,

This tender was accepted previous to any

notice being given to owners, abutting on the roads,

that it was the intention of the Municipality to make

up such roads under the Provision of the Private Streets

Ordinance and before opportunity was given to owners to

object to the proposed works under Section 8 of the
Ordinance;

Notyithataﬁ@lﬁ]thz,yhnicipal Council wag
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-2 -

committed to a contract for the re-construction of
these roads, notice was given to Owners of plots that
it, the Council would hear cbjections on the 9th Mareh
1931,

It wzs pointed out by the Owners concerned,
to the Committee, hearing the objectiors. that s con-
tract had already been entered ints by tne Council;
therefore any objections submitted by such Owners could

be of no value, The Town Clerk repiied that no formal 3 3E

contract existed,

On the 19th March, 1931 -~ noiéithstaﬁding many
objections having been raised, by Owners, a; the Meeting
on the Yuh March- the Municipal Council, on a rec&%mend-
ation of the Committee, passed a resolution that the works
be proceeded with, and & periecd of one mongﬁgpe allowed to
elapse during whic). the Owners, or auy of them.mi’gkﬁ appeal <1
to the Court against the Counell's préepopals. \
frocaadinga were irnstituted by certain Plot

Holders in the Supreme Court of Kenya on tne 17th March,

1931, to test the validity of this resolution; judgement
being given that such Resolution was "Intra vires®,

On the 16th April, 1931, an appeal was filed ;
in the Court of the First Class Magistrate, under Sectionm
7 of the Private Streets Ordinance, on the following -

grounds é-

1, That the appelants were aggrieved by the Resolution

‘ of the Respondents passed on the 17th day of March
1931, inasmuch :as they are owners of premises af{ectﬁ
ed by such Reséliution.

2. That the Davidson Road referred to in such Resolutieom

is not a private street within the meaning of the
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comnitted to a contract for the re-construction of
these roads, notice was given to Owners of plots that
it, the Council would hear objections cn the 9th Yarchn,
1931,

It w=g pointed out by the Ownerse concerned,
to the Committee, hearing the objections, that = con-
tract had already been entered into by tne Council;
therefore any objections submitted by such Owners could
be of no value., The Town Clerk replied that no formai
contract existed,

On the 1Sth March, 1931 - notwithstanding many
ovjections having bveen raised, by Owners, a; the Meeting
on the 9th March- tle Munic.pal Council, uva a fev&%mend-
ation of the Cormittee, passed & resolution that the works
be proceeded with, and a period of one montiﬁpe allowed t¢
elapse duging wnich the Owners, or =ry of themmswuignt appeal
to the Court againet the Council's proposals.

¥Frocesdings were inu@ituted by certain Plot
Holders in the Supreme Court of Kenya on the 17th March,
1931, to test the validity of this resolution; judgement
being given thnat such Resolution was "Intra vires®,

On the 16th April, 1931, an appeal was filed
in the Court of the First GClass Magistrate, under Section
7 of the Private Streets Ordinance, on the following

grounds -

l.. That the appelants were aggrieved by the Resolution

of the Respondents passed on the 17th day of Yarch

1931, inasmuch as they are owners of premises affect

ed by such Res6lution.
2./ That the Davidson Road referred to in such Resolutiam

is not a private street within the meaning of the




= B =

Ordinance.
3. That the Resclution referred to is "ultra vires"
and that the workse contemplated by the said Res-
olution were incompatable with the requirements
of the district served by the said road und are .

unnecesgarily extensive and costly.

This appesl was heard before the Resident Bt
Magistrate, and two Assessors, Mr, J.C.Coverdale and
¥r. J.Scott, on the 22nd January, 1932.

uthough the opinion of toth Aesessers that the
> road asked for was conaidare«j by them, too expedsive,

as the traffic in the area, was only light motor iraffic

the appeal was dismissed by the Magistrate,
> B Yotwithstarding the statements made by the
‘ ‘) Tewn Clerk that no fermal contfact existed (a) in a

letter to ﬁr. Beales dated 12th Maxeh, 1931, (b) at

' the Meeting when objections were heard on the 9tn March
1931; and (c) in the Courts, the Contract, without celling
for further tenders, was allowed to remain with Messrs.
Maula Dad, which firm had ceased to exist in December,

| 1931, the business having been taken over by Messrs., Sardiq
and Rose,

This firm carried out the work, on behalf of

) Mr, Maula Dad, who was a partner in the original fimm

c;f Messras, Maula Ded, which firm had tendered in the

. latter pert of 1930, (some fifteen months previously).

3 A /It is submitted i~

-That 1t‘ was not the intention of Government

Lgcal Governmept wes instituted, that

Y. 'the Private Streats Ordinance, 1924, should




s, e

be applied to maln arterial roads, in outlying
districts, of which Davidson Road, was one,
x This was clearly laid dewn in the report of
the Feetham Cemmission,
2, That the ;jghtg of;/omern to object, under
} Section 7 Qf ‘fﬁc'grivp. Streets brdinaﬁce,
| 1924, was ff:%?éfglg‘?? the acceptance af a
( tender by thy Counoil, for the recongtruction
!
{

of the roeds in question, before such'cbjections

reihedd. ' 4

& -

LG T . w
3., That é'ﬁi"lf\‘iléipal Counecil- having accepted a

] tender for the o_q’g’atmtion of the roads in
f éﬁ‘euﬁ;ou ‘uefox"ep_ i :ng‘ao“.iul '1,051', té‘ MQ them

J up, uﬁ&er\ the pnpwi;fons ef'e;m Private Streets

E Or&fﬁgnc?, wes pv{;‘qsq’;-xvas ab/t in a position to

{ consider the. qug%édsn of a ibuipamry resd, as

i provided by Seotion 9(1) of the Ordinance.

4. The Municipal danheil bas domstructed streets
recently, on mioh Bo public money had previously
veen spent. A case in point being the streets
on either side of the New Municipal Market.

The Private Streets Ordinance was not applied
in this case,

6, That Rates are collected yearly from the
Owners of property for, inter alia, the re-
construction of highways. Therefore the owners
of property on Davidson Road are contribvting
to (a) construction of roads generally, (b)
construction of Private Streets and (c) by a

special levy to the cost of reconstruction of

Davidson Road, Ring Road, and Church Road.

« gl L PR Mk pv



That the reconstruetion of Davidson Road,

Church Road and Ring Road was carried out

under a contract accepted in January, 1931, =at
which time prices for materials were considerably
higher than in March, 1832, when reconstruction
was comenced,

That thé originel specification temdered for by
Contractors was materially altered, and no smended
tenders were called for under the revised specif-
ication,

Thet the cost of the construction of Davidson
Road, Ring Roaa,‘and.Chgrcn Road wes reduced not by
a lower price ﬁaving been submitted, by {hé"
Centracter, but by the reduction of the

quantity of materials used in the road and

by less work being required under the amended
specification.

That although the Private Streets Ordinance,

1924 provides for appeal to the ¥Kirst Class
Magistrate against the passing of the Res-
olution to make up the roads, under the
provisions of thé Ordinance, and against

the specification and apportionment of

the cost of such road, no protection from

the injustice, Jhiuh it is considered has

been caused to awners of property, situated

on the roads ih{queation. can légaily be

sought in the Courts,

Therefore the only course remaining is to

seek the protection of the Government,

(8igned) :-




W.Cobbet,

Mabel Poole,

E.J,Coad,

Robert Fittall,
For Mrs. G,N,Fittall,

Valentine Hnenderson,

R,B,Thornton,

F.8,Dunn,

By His Attorney,
A,.Hornby,

¥or the Upper Nairobi
. Township & Fstate
Ce., Ltd., &

" E.M.Finsley,

A, Bnelger,
C.8.Terry,

C,D, 8, Cuthypert,

D, Thompson,

Lucie McMillan,

A E Walter,

Lt: Codi:
T.L,Pringle,
C.Trickey,
C..K.D.Beaies.
H.A, Gardner, . "
C.H,Slater,

E,.F.Luckes,

J,Williams,

George Foster,
R.L,0!8hea, h
J.Kelly, v
P.8.0'Shea, ™
Mrs, Hynes,

E. Gardner,

H.C.Howard,



