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/ ': :':5'*«.^j,Doas "alneral* ta tba afraaaant 
-axoluda aiaeral substancaa lAileb hava baao 
. aubjaetad to a prooass of wonfaetnra? kfmtn, 0 
1 think probably so, at laast ahara tha rasnlt ts 
substantially dlffarant froa tha ran natarlali

Is canant ollnkar so "substantially 
/dlffarant"? I do not know suffleiant about tha 
process of nannfaotura to say, but it saaas froa. 
Hessrs.Bnrehalls' latter that it Is.

If, as Burchalls say, tha oahaat 
I clinker Is not a alnaral, thara Is no aora to ha; 

said, but / suppose that It Is! lhaq further 
questions arise, l.a.

if, V-
put to pp aooh: ,1 an.forry that yoa

Ueubl. bac^a* I had sot ibMhd to ask.yoor
not inYHed, yet. to expresa, 

for information-

aereIt

i¥■ a
BiBca wa areapUfoB - .c'

only sent'to youtha thin* f-s
Cn tha generul ground

in tNir-opinion

Ofit:

■

1 think that Burchells(5)

that oemeht
probably right 

, eltukar is a aai 
i daacribad as “

..nd cannot fairly he 
■TIitt regard 1° the Question 

1^’ agreement as. iinailj

BUfactured .artlSle
•« V-ff .minerai. 

•in bulk",

yI .
• i,

.roffl01 tba.bprdB 
concluded H

the articles speoitied.

:ible to contend th^it .

i.e. coal, ;
it corared all
CTk., !»«•<» ■'* ,

a,.n U b... !=«.•< •«-" >•
-•.lb .

n..;a B) - u.b4»b-"i« 'f lb"” ;

inerals in bulk" •

hut ir.th?. ! .
7 alar St liaeti (4) Do tha words "in bulk" relate only 

to "oils", or also to "eoai^.ooka, patent fuel, 
nlnafals"? It Is Inpoaalbla to flay attain, 
but I think they refer to all'^ba dubatanoaa 
mentioned, and If I am tjorrpct In this, them

7**-

Prom this it ivould look al if 
. oils and '-mifieralsn;- 

geated that "oils in bulk,
should be-excluded from

or m V
(5) Would tha cement ebneam^ be "la •

bulk" and therefore within tha axeaptlon? iV
-‘■•things mentioned in bulk i»ere

then in'rp.ie it was sup-
, soda, etc.".

.?■
Istrange that tha.agreement mentions 'coat as wall -a ; ' III'iXt'the agreement (flawed G), lyi.a telegram 

yanya(I-o-24, ila^dT.) it was stated that
. excluded

M-r-j;{

. T Blnerals.
; read "minerals*' as part of a-'compound noun »pata»t _

' fuel mlneraia)', hut I tolhk this is hardlT **msfl»»-hlai 
eVaid If there are such things.

i sent t'j
■'■■'aoils in bulk, coal, miner^s.'soda. etc. ex

terms ot a^seaent-^d lighterage,leit;tree",. 
Phese Ud lend .^good- deal _ealo«r. 

.b.S4b. »rB. "ti Bj^" o.l? .-PPe

•v ^laaid for this, becai^se. olfvivf’'^^ V

ha,|:^1the.#rter things'medtioned ard.'^lj ■

Mfarticltes which would be imported in bulk. . £\?.e 
^,^4i^^jg---|::^;:.'paBtomary,I bellera, to car0 boal. patent f|-lb.

/
V-..

St mi. >TW If* irofl
a ..■ !■

If an opinion is wanted, I am Inclined 
to agree wlbJlllassra.Barohalla, but I do not feel yf. {'

'■ -•f'■ . s^f- nearly M deartaln as they do. « -
■-“;>XbkV

.i!
'”^otharf'

• - ¥-ai ■

Ena:r ■vJ;SSI- .f

^■fPf / 4.-
>■ e .-.rW-.. -r-

ana
fc:., .
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-St.
is absolutely nothing inpa;-ers to show what 

the intention of the fraaers oi the A='reeirientand 80 on, aii^ly ia^filf airf not Id bag thta. 9

Va havo always oodentood that eaaaot cligkar sas

in {set oarritd io ball, bat Farchalls in their
it

latter gaes the vies that probably/would cot be. 
i Uhls is Ida quesiioa.^ faot.

1 think that or. this point we oar. lea»e 
the matter -lore tetweiif, Kenya and the 'ollcitors 
on the one hand and the wharfac'e and lirh',e a’e 
companies on the other.

llfA eaiia^'Wai^ fieaa

Miv^sagaMl to the query raised in the 
last letter 1rom-‘airobi, where they say that they 
have-been under the impreaeioo locaily that the 
IsteiiUon of exempting minerals in bulk irum the 
gei...r..l car-o which it handled by the port 
Contractors was to enable special'arrmogsmeots to 
be made for the landing and shipsent oi bulk 
co.:imod i t ies of low value, which in the absence o^| 
such special arrangements probabljt,»ould not pat^s 
through the port,' 1 do not-know tjuite shat is 
meant since 1 ilave no special knowledge of the 
local arrangements. Could anything be landed in 
Kenya without passing through the port and could 
it get upcountry slthoat going over railway? 
perhaps th|t;3eofiral manager means that arrangements 
mi.t'ht be made to land minerals somewhere outside the 
theoretical limite of theport of Kilindini, but 
i am not sure. .

!
was
aoJlhe ori'-’inal draft -wai hatched I'lOally and se.'.t 

U .'.oi a provif ior.al a^ree-home lor discussion, 
ment m-de between the fort ..dministration and the1

i^harlage Companies and ,?(hpn
to be put into propr le^al shape.

ar'reed was then sent
■c

I Cannot (i 
at the b^^P"

to US'
see anythinp- here to shij|[j^^at 
the minds of the parties in specifically exempting

wasA
mi-fiirals and other thinp-s, but 1 have little doubt 

' that local impression ol the intention is the '

J

kil)
.correct one.

The reply to the Crown ..gents cat^ only • 
be to that elfect, i.e. that wc have no UHormati^n S

I

on the subject and. that the Crown ..gents should
to Burohells and tell them so. 'ie mighr«ti^;^ 

3. suggest to the Crown agents tharin any eventual '̂ hd 
reply they should point out that the agreefflen| was."

; orip-inally framed locally and that there is nothing' . 
on record here to show what was the intention —

reier

<

the parties on the point raised.
c'£b.?d3-

ij.s-

t UO, A ^ \
>

% . ■■m

.-aI have besB through thp oorresppndenos 
iociading ILreport of the fort Coaaissic^ of 
inquiry of 1925, but 1 o«« lied noibing touchings 
on the point raised by the Ceceral Manager.

the contention is reasonable hut

.,«

iCife....
A; Ti--

; I

'.•t

% eu <ar~. -u-13,.-IV
li; ' :
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TOM AOMIMIO to TMI 

COOVH AMMTO M INI COLOOIM. 
TUI tOLLOWIMO MtiMMCI MO TM 

, »*n or THNt UTtU OIIHO MOTIO.

V
4. MI4X»A«W.

O/Kenya 69. WC0TMIM«TB«.?• ■

.^TCUMMOOi 'cMM MOMO" 
TfUtNOMIj T7M ViCTOftlA.

. ^ .
i lat Aur;uisl 1^133.SiHfTvf ;.v-,- i

i

»■■. xi,
Sir,

\
With reference tc our letter of me

t{o6 1.5th June, I have the, honour to traneait, for

information of the Secretary of Slate, a copy of

further correspondence reaped tag the Agreement of the15,^7.33

1.6.33 13th April, 1927» relating to the handling of Cargo
(- \ . at Mombasa.

9 ’V 
k .
' - i'

<
I have the honour to be,

■ :M. /•i

\ Sir,
- \

Your obedient Servant,

. .■ -Vir. t 
. -A"' •

\c s • -c:..4,f

-f FOR CROWh AOSKTS.
V w .s..

i'ilis ♦f
a’

v"

Vn&r‘ seerertary of Btrte,
&‘V'

44 -]p^
it'i3. £1m
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I • PROM THE QENERAl MANAGER_ _ _ _ _ _ _ _  KENYA AiJD UGAJmDA RAILWAYS AND
HARBOURS TO THE CROWN AGENTS. - - -

Nalrotl,, 
Kenya.A.IA65.

*
'.a 15th July 1933.

Qentlemen,

With reference to your li 
the 2nd May and 13th June, 1933, forwarding coplea of the

lers No.O/Kenya ofm

opinion of Messrs. Burohells to the effect that Portland 
Cement Clinker is not a mineral within the meaning of the ' 
terms of the Cargo Handling Contract entered into Between 
what is now the Kenya Landing and Shipping Co.Ltd., and

the High Commissioner for Transport, I have been in 
communication with Messrs. The East African Portland Cement 
Co.Ltd., the Company which is importing the Clinker, 
they are not entirely satisfied that Messrs. Burchells have 
come to,a correct conclusion.

and

It is understood that Messrs. Burchells, in arriving 
at their decision, were without complete information on the 
subject.

As the matter is one of great importance to all 
parties concerned, I have prepared a case for the opinion of 
Counsel in England.

This case oontt^ns not only the contention of the 
Contractors but a statement from Mr.Kock-Petereen,' the 
techni.cal adviser to the East African Portland Cement Co. Ltd,^ 
and is based to a certain extent on information supplied by 
that Company.

/I

. { .i J v. i 'i I
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I shall be glad, therefore, if you will take 
steps to have this case put before Counsel, if possible:-

Mr. Harry Beytjr-V»*Bey'K.O., ' , ,‘:V.
3 New 14uare, ‘

Lincoln-a Inn,
London, E.C.

■SS
■

whon failing,

The Hon. S.O.Henn Collins, K,C., 
i|. Brick Court,

Temple,

■■

/ -n
i£i■ \ London, E.C,

I have informed the Epst Afpican Poiptieiftd';^
Cement Company Ltd., that if the
by pounael supports that of itesare. eurehell8,..-tKe>, ; 
whole^ouestian p'f the handling of Portland Cement'Clii^er^ 

■ t '1' I I ’at'the'^ort ai^ the i;*arges Wreon will have to he 
/ >ecd^id«^. -

^v.
i t

J. •
ve the honour to be., etc^,.

m
' \ '-'i ’i ‘

(8gd.) S.Thomas.
'vt'

•f:
■'••••- -

• . •»_

GENERAL MANAGER.

■ '

•^7 -• , r
N. • j'

.'.r ■ I
• :• 'V*,

. K
tf:

- < LI:

■ H-l-

‘ ■ f-J

film
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•IV,
fttii *® jfoor i«iri«r no.A. 1/4S5

rv^Mstai,'tiM 4)U Jatr, 1 *® inform jreu that, u
BuroAaXl* to obtain tba Oplnlom«• amfi far Maara.

of nr. ■.•.Talaar, 1.0., « tha point ablcb haii arlaaa 
r«,y«otijiC tiM Aaraamaat of tba tMh April, *527, ralniimi 
to tba n«aaitaj of aana at aaAaaa, and to oaafirm tha 
foUaoUV aaX^ran aaat to you on tba Slat of JulT*

■nth ■afoaoaaa to your lattar of i)th July 
Oaraa 1nmt-| Oamtraot Oounaala aainiea 

aaat ta Air hail fareura •oraraaMtta 
riao Mtt thiaha ashttration mould auaoaad 
if auah ollahor racardad aa ainarmlaU 
biOJl by ahlppora ahipaonara and nharna«ora 
aaaarally.*

<

tha Opinion of Hr. Vaiaagr ia foraardoA haranitlU

I an. Sir,
T«ar olwdlMt...

'"r-

yoi CBort aann.

Vj

*

MU\Hx-
alSi
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^ 0/K»My 65.

**!• mCVMM

l^th June 1^33.

81r.

In eontlniutlon of onr latter of tha 
I bava iba honour to trananlt, for tba 

laforBatlon of tha Sacratary of State, a copy of a 
further latter from Haaara.- Bureballa raapecttns 
interpretation of clauaea 2(A) and 4 of the Agreaaent 
between the High Conalaaloner for Trahaport and tha 
African fharfage Co. Ltd.; and AnoihAr, dated the 
ISth April, 1927.

1«;<.a3.

Our letter to the Oenaral lanager, Kenya 
and Oganda Ballwaya and Harboura, waa anendad ao aa to 
include paragrapha a and 4 of Meaara. Burchalla 
ti^thar latter.

I ‘
1 hawe tha hotour te ba. 

Sir,

Tour obedient Serwant,

’I■■'i:

" i
FOB CBOIH A«BT8.y•r*

m»

')||l^Bl^ap Sacratary it State, 
; ooi^iAi, oyncB.

f

■

.i.

4.,-
i Vijc...:
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raOM UM&sa* KU»CHf^|.a TC THl C«0«i xaPTa,

12th Jiin* 1933.

$ The Seuctuavir, 
featalnater, 

s.f.1.
'.S

OentleMA, «✓African Wurfa^# lelAltCd

■eferrlBf to your lh« 6lh tneteat
' -r ■

our reply of the 6tb, we find abet In euch reply >e did not.
S

epeelftoally aaatar thdf. aueetloo oontaloed in pareyiraph 3 «f
e

the letter fro* tM OaMMl.Manwtar ef the Keaya and Ugaad* 
Railwaye and Harhears td ^hur feedas^^ df ,tha Jtth uIMbo. 

The point la dfn^t

V ■>

> •-

2. rt4^ M the ie»ur nddreaned w
you by the Colonial Gfften 'Under Ro,S1^6/33^th idllcA It 1# 
•tated that the Agreanent va» onjtn^iiy froj^d le>c»liy oUft 
that there ore conaequently no

No 3

- • -
yecorda in Landdn br the

; \ *
Intaatlona of the fraaera on the'^iitt^laed.!;

3." i^art frof the Agreetant iit*4a*»ot peralaalhla to '
>?>

refer to extraneous docuaedte ft>r ^urpoee of inUrpMUnf " 
an executed dociAp^t except*dij'thi case of a patent aiibiguil#,^ 
which, however^ <0^0^not Atci^ in the caas of the AscMnent 
under dlecuesloli. ’ * e ^ * *

If It can be de^lnlTely proye^^ that the Agreeaent tm* 
^ » . •»«o“ted did not roproeent thb., agreoaont'actually coao to ■

betaaan the partlae at tho ilaa, an>pplJCAtloii in thg caM' 
of an Xngllab Agroeaent could bo gado tp tho ciiurt horo for -

f „
V.

f.A

-aMotlfloatlon, bijt ww aro not awgM ekother a alnllar 
application could bo Bade to the Ooufta in Egiqra.

te are, etc.,

(Bgd.) Burchella.
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VHI >OtLO»m« WMWC* **» «•! 
^Tl W rwn i.lTTI» Bim* BIWTM.

o/kehra 69

4. MlU^ANK.
WESTMlNSm*

LONDON. S.W.t.

*eM«N lomm"TfUCMMt- 
TlllPHONC' *7>0 VICTORIA :une 19J5

!>•
<i-

O:,
O;

•«81P,
With reference to our letter of the 5th May, 

1 have the honour to tranemlt, for the information of 
the Secretary of State, a oopy of furthe,r,correBpondencw 
with the Qeneral Manager, Kenya and Uganda Hallways and 
Harbours’, iuid Mesars Burcheils, respecting ti^

1^01
31
313,

interpretation of Claueee 2 (A) and 4 of the Agreement 
High Commiasloner for Tremaport and the

Ltd. and Another, dated 15th
between the 
African Wharfage Company
April, 1927.

_ , ,r
I hive the honour to he.

Sir',
; Your pjbedl^t servan^

foi^ Crown Agents• s
■

HI,
(f.*- ■■

1^1':
■iC -"

■■i

itI
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PROM THE GENERAL MANAGER, KENYA AND OOANDA RAILWAYS 
_ _ _ _ _ AND HARBOURS TO THE CROWN AgEHI8- - - - - - -t

V
General Manager'e Office, 

Nairobi,

Kenya.

12th May I?}}.

No. A.1/133/1.

■.'i

Gentlemen,

I acRiujO*ledge receipt of your letter Ho.830/ 
Kenya/69 of the and Instant, enclosing copy of Messrs 
Burchell's advice to the effect that cement clinker la not 
to be regarded as a mineral but would be comprised In the 
definition of "General Cargo" under the agreement between 
the High Commissioner and the African Wharfage Companyltd. 
and another.

I should like to say that, here In the Colony,' 
we have always been under the Impression that the Intention 
of exempting minerals in bulk from the General Cargo which 
our Port Contractors are entitled to handle, was to. enable 
special arrangements to be made for the landing and shipment 
of bulk commodities of low value which, in the absence of 
such special arrangements, probably would not pass through 
the port (and over the Railway also ).

2.

j. It la, therefore, not without concern that 1 .
have read Messrs Burchell's letter. It may entail certalA 
negotiations with our Contractors, and it would be.helpful 
In the conduct of those negotiations If I could know 
whether there Is on record any support for the impression 
referred to In the preceding paragraph.

I also would be glad to learn whether the advice 
given by Messrs Burchell's has been given on the strict 
wording of the Agreement alone without any reference whatevei 
to what may have been Intended by those who represented 
this Administration at the time.

If.-

I have the honour to be, 
Gentlemen,

Your obedient Servant,

(Sgd) J.S. Coney

■■ for General Manager.,

i

X -:V t
\

't'

’"■i

C
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6th June 1955 V',t

■• kM

aentl«Mn, ! .
With further reference to your letter narked 

"C" of the 28th April, regarding t^e quontion'l^ : 
connection with cenent clinker which ha^ arleiS )ii|iweoh 
the AdntnlBtrationof the Kenya and Uganda fiallwaya 
arid Hariboura and the African Wharfage 'Conpany! Md, I

tranaait a copy of a further letter recelkad froa the 
tl^ eubjeot, and have to requestOaneral Manager on

1-

your obaorvatlona thereon.
As regards the third paragraSfr of the^etter ,- /r-- -

we have referred to the >Colohi^l Offtee, and a dOttP^ 

of the r^ly received la h >
i.fi^oenU*BOT(,

Your obedient ?ervant;*'r,-"

- . fWP crown

»:»
• o

■■ m9

■'P:\

■ '-te^
.^•,.-,.v; -.

5, the Sshctuary,
feetraiaster, S.W.^.-

ii
A-

yi
':!0- fv..

■ »
■ tV
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et* JuM 19))
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V* Me f MkaMlMe* rM«t»i ot /our latter of 
UM (tk iBStMt vltk tita aafllaawM* titaMta

t. ntk.raeare (• M< 2 aM a ar UM latter

rraa tM MMral MMcar af tM •M DeaaM ■allaafk'*

m4 WMara af tka latk kar I)}), aar Uttar af tka Sktk 
Urll aaa Maak 
Aeraaaaat of tka i)tk karli *927 aa4 tka paaaklat aa tka ' 
saaoraotara af FartUaa e<

Utur af tka t^tk

Ua laaal latarrrautlaa of tka

It allaaar raraarkak la jraur

11 laat.

kMllae altk tka oxaartlaaa la OUaaa . (a)

t, tkla pUaaa la aat oa draea aa ta ajMlaaa

y
of tka ksraai

all aargoaa la kalk fra* tka tara *aarao*, bat aalf auok

apaolflaa tMrala, of aalok alaarala la
?

► baU 01

S.r
■afarrl^ U tka paaaklat. Mpa U. It la talU 

It allakar la aaaafaatarak a/ 
aabjaotlac akalk and alar ta aa axtraaaU kl«k taMaratara 
akarabj thar ara foraad lata a daabia alllaata af lli 
alaalaa kaaaa aa fortuad 01

4.

w ‘ elaar tkat fartlaad

r

t allakar, tka .offaat af 
iMak ta OUT aplalaa la ta daatrajr tka erlalaal 

~ dkaraotarlatlaa af. Mtk tka akalfc aad tka elajr mU tara
' ' ............■!»..- ^ I

tka* lata a aaaafaatarad’ artlaUi it la ladaad Fai^aat ‘‘

If raqalraa grladlad daaa ta tfea 
MtalMd flaoaoaa bafara It aaa ba aaad la tka ardladr^ aafi.

'■0

r>
k'

. -fc'-
■ S: aaaaat la tka raa aa itit- > r

TWh ■

'Xy'i
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OAsnya

litfc Juna !;•))

A18 MAILlie.
sir,

*lih rafaranoa la/oar laltar *a.A.i/i)V< 
or tha 12tb Ha/, I hOTa to tafora jom uiat, aa raoaaataO^ 
•a oOBMaloataO again alia Maaara Sar^lla raapaeilac 
taa Intarpratalloa of Claaaaa 2 (A) and t of laa

baiwaaa laa Sigh Cowilaalonor for Tranaport 
and the African tharfaga Coapan/ Lid. and Anoiaar, dalad 
IJth April 1J27.

Agr<

6.6. At. I aaoloao a dopp of tha raplp roaalaod froa 
Haaara Surohalla, froa nhlok 11 «111 bo aoaa that laap 
adhara lo thalr original op^alon, ahlek thap aap a^a , 
baaad on tha lagal lateP7ral^ifam of iba Agraaaaat.

It appaara that tbd AgMaaant la tuaatloa om ^ 
orlglaallp fraaad local Ip, Vad.inara apj a'oBotgnaatlp no 
raeorda Id London of tha intaniloaa of tha fraaora on tko 
palate ralaad.

2.

Ik'

J.

!■

i.,-'

1 aa, Sir,
Your obedient aaraant,

^ y' L . /

for Croan A^ato '

■

■SsiV'-SL: Oonoral Kanager,
Kanpa A Qganda Ballwapa A Harboura, 

aalrobl,
/

■ -i■Sr

K«n9».

as"
V

Vv
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•ty. PurUiaon.

Ur. TtmliiUM. 
Sir 6. JMKmlv- 
Sir J. SkmUurek. 
Ptriu. VS. «/ S. 
P„^. VS. rfS. 
StatUry rj Suu.

IMPOR^AMl.

"0" Uepertment. 
Crown <igent8.

DRAFT. lUth reference to your

minute iio.O iicnye 6J of the 2bth of
I

May, it la agreed that it would be
'j'

So^aeBsrB. aurohella.well to 
^ Ic [niJr •ftiorA

k ag^ the letter from

the General Uenager of the ..enya-

Uganda Hallways respecting the
^ •

Interpretation of the agreementV
liJ ;

between the High CommiBaioner for

Transport and the African Wharfage
i

'i: -'i 'fe y;
Company Limited and Another.ii-

lliftTT'M/»eerflT

i/i information ts avWllohle in

this Office as^to wMther it-Jsa^ the
■ - . . ^ - 'fv

intention, of the fremere af th*

..that
■-’n

minerale in



r
1

*
F

bult from the general oergo whloh

Kenya port oontraotora are entitled 

to enahle epeoial

the

1to handle i

to be made for the landingarrangementa

and ehlpment of bulk oommodltlee of 

low value,

It la alao Buggeated that wh«i>~-
-d .

^^^ply to the Seneral llanager' a
r

\
letter you might point out that the 

originally framed

and that there are oonaequantly n<F 

J raeorda in Jjondon of t»a intmioM

the pointa-Staiaed.i^.. ^ .

t
agreaneht waa

framers on
.■ W■i

i
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OABIYA 69

\'H

IKPORTAMT

KAST AmiCAB DXFARTICEHT,%
COLOiriAL 07FICK.

With reference to our official letter 
of the 5th Hay respecting the interpretation of the 
agreement between the High Comnlealoner for Transport 
and the African Wharfage Company Limited, and Another, 
dated ISth April 1927, I enclose a copy of a further 
letter receiTed \>t »« the General

12,5.33.

Itanagaf en the subject.

n We propose to refer to UeBsrs.Burchells 
for their further remarks^ >ut before doing eo dfiou;.d 
be glad to know whether you have any information 
bearing on the point now raised, or any obserrations$5^
which you wish to make

•0» BKPASTKBHT.
CROIH AOBWTS' OmCh. .

25th Kay 1933.

CA
0

K

• •

''- •

V-!<*>■ , S', i



toQ/icam •*.
Wt 0* varm »« tw «

*» HMBOtmS TO

CROW! A<am.

I •r 0„.r.l Itanager-. Offica. 
lalrobi.

I2th Hay 1»S3.

1
• • • - f,y itfitti—- yt

IT' ■

4k

a/iAssA*V
> OantlcMn, «o.830Aeny“/letterI eokiMWieefe receipt ef /our

» of the aee.l-eteat. eecleel-I CT ef Re.ere.BurcheU•. «lTlce 
oe«nt clinker 1. not tc be regarded a. a

of •General 0arg<

•nl the Afflean

to the effect that
the definition• ould be coaprleed Inalneral but

the High Coh«iBOlonerthe agreeaent betaeenunder
and another.Vharfage Coapanj Halted,

in the Colony, *e 
that the Intention of

ehould like to may that, here12.
under the l^reeelonhare alnye been

General Cargo which our Port 
to enable epoclal

lUnorale In hulk froa theaxeavtlng 
Centraotore are entitled to handle, wmo

landing and ehlpaont of bulkto be aade for thenrrangenente

oonaiodltloe of low mine 
arrangeaente, probably would aot pane 
the Hallway alee.)

of Buc’h epecinlwhloh. In the abeence
through the Port ( and owe*

It le,therefore, not without conoern that I hare 
'taad Haoere.Rurchell'. letter. It -ay entail odrUln negotiation.

Contractore and It would be helpful In the conduct of
ir there le on record

3.

with eur
negotlatlonw ly 1 could know wither

^o^^theAa^eeelo. referred to In' the preceding
thoae

aay ouppert f

learn whether the adwlce.^l^ieo would bo glad *o

,,.™ w » »•-»*“> "'I*-
the Agreeaent alone without i

been intended 4 th... re^e.ented thl. Ad-lnlit^atlon

4.

hny reference whatmr to what aa

honour to' 4e,I hare the
Gentleaen, 

four obedient eorrant,.

form
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^ 0/Kenya 69
TniMANi< "ea^a LMaM" 

TnnaHoAVt TTia-wiCToaiA

•.WA

I
Jtb Kb^, 1.$^^.\ n

- 'fiaj3 <■ ■

■ iOS Fir-,-------3

I
i ‘:

•vS!

With reference to your letter Wo.1010
.» ■■4i

2ifth June I927, I h«?e the honour to trt neBlt, for

the information of the Secretary of State, • copy ofIgA.33

gR.4.33.
correspondenc. with the Uenerel Mansgep, Keii^a end

28,if.33.

Dganda Railways and Harbours, and lisasrs.Burchelle^ aa5i33x

roepeotlng the Interpretation of Clause + of tne

Agreement between the High Commleeloner for Trar.eport.1-^

I

and the African Wharfage Co.Ltd., and Another, datedt /
i ■

■ ...;S 13th April 1927.
f-;*

• I have- the honour to be.5
4.'

5:
% Sir,

/
S'' Tour obedient servant.

-■ ^ n
; fo» OroTO Agonto.

i:

SBcre^rl' o? S'tateVI g;;; -

i.

'""I-" -M
■. ;•■

,5> 9’
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FROK TH5 A»ll W
R Tfi r.anni aCOW OF LETTaR

■■aiT3.____

hair'vti, s ‘
Cei^a, ,' i _ -

U« /li- *spUiV9S9*

<to<M>r«
•- i.

'f :•

KO.A.V133/1
iiA

i' ! a,y Gentlenien,, ’

Ml.
Sanctuary, Westmineiar, 3.«. ,i s . v

in iSie following letter.- , ■

a» '̂ ■

;i

■'«

:,S

'■f.•c

Harbour bulic", whereas we ere *f W** -,;,upon as a "mineral *rtl<sl«. aVtAOHj^: ^

"i-oii'lB

/>

m ,*r. .

the
' if"
Jv"

views at yourtif Ve shall much apireoiate your 
convenience." •!?

ft®, again in the subjoirtea.-

'“£2;“ £a£S/S£‘t?S^|g3 ‘

\ ;

if -. ■'■'

■ !
A

}m ■t.^

<V:- ;; 3. The
Clinker ia §,1|a,KSM.iivi ••



uOAonya ^

!*»irot.
Keri.

I2ti , Xj’. April.

t .
So.A.1/133/1

4;
il \

■■L

Gent^men,

»«fl|g=||H=£S-SH,,p^»-/r^sr;2.r.?;rs/'...... .
^;-

..gi^—^^^^^^^ndln«.Ch«rga. or> cement dinner. . .

• ^•'' ^ * lAiiir iiTion the Clause th'’/reli4» “the

liijp.-.'

The . contention of tne Compaq pcLeA C11bAA»':r^.-^r?:frMa3r:^u^i.‘contenti^ i. .iit 
A». Iftjio following letter.- , ^

■2.

!’.-■

A
■ 'V-

V.';

I
s.m \

■I
. • ■'•: ■ '

. 'M

Harbour tulk", whereae »e are
^ a manufactured article, altn^^ , 

pfsfmy^l its component parte may be minsra-ia In 
' C itrlot namiiiS of the. word. • ■

'. 'A
■iri

■J.

■ Aviews at your•;.'' Wa shall much apireciate your
convenience."

&
I

■»

again in the sub^oirfeO.-

':‘:';/'^'ifflW§fi;! i , .'Is purely a question o p correct interpretation

’ ' ' ^ ■: :': section A of our Cargo hanailng-4««e»»^s .

.................

ii:

and.i-'v

:f^ f-r,
« 1 '

-rTf. ■.p-;»:

j;.Vv;



It Is not Included In the term "cargo" used In Clause 4 of t::* 
Agreement, being expressly excluded therefrom by the definition 

1 , pf the word '"cargo" contained In Clause 2(a).
■ / i;, , 4., Bor convenience of reference, the wording of Clauaea 2(a)

4 arid of the Agreement In gueatlon are given below. - .

"2(a)’ .Cargo shall mean and Inplude all tenoral cargo
■gjods malls and Ivory passengers' movatle property 
of every description and baggage animal and birds 
whether alive or dead.
coke patent fuel mine_ralB or oils In bulk or soda 
shipped at the Magadl Soda Company's jetty."

The 0(^tractor-shall perform the shorw handling work 
(as hereinafter defined) of all cargo at theSort 
of Moifbasa’ ae CoBtraotors for an4 in the name of the 
Administration... ....................................................... "

yM
It shall i*ot include coal

5. I shall be glad If I may be fprnlished by Air Kpll, with ■ 
your opinion as to whether the colstentlon of (a)the ContraCtora, i 
or (b) this Administration, is correct.

I have the honour to be,

Centleraen,

Your obedient servant‘s_

(S..d)

General Manager.

?

A ■ *r. If-. ■-

7-



O/Kenya bj.

ccpy OF LiiT-.CR FHo;.: ".-h.’'CxuV/;, k zir^ ?c.;
BORChBLLS.'TC KZSSSB

ijt:. Ai] ll, j ..

3entler!,ei.,

With referer.ce to your letter o t .e

2cth April, 1S2/, merited C, treusmlttii., copies of
IS

Agreement between the Hld'u Co-nmlsslener itr Trajsport, 
Kenya, and The African W .ari’ape Co.LJd., and Ai.oti.er, 
for handllii^ cargo at i^omlasa, I traiisaiit ...i-ewitn a copy 
of a letter from tiie Oeneral Mbi.a er, hen., fc L-..d U^Si.da

Railways end Harbours, eiiu nave to rerjueet p ou to furnish

us at an early date wit: your observe ticr.c on tiie point

raised.

The enclosed pamphlet on the manufacture of cement
We shall be obligedshows the nature of cement clinker.

if you will returi. it In -ue course.
I am, etc.

(Sid)

for Crowr. Agents.t

■ ■■ V

''•f'

o f

■S'

•jL.
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/'■

.OOI^C OgvLSCJBR BUHCHELLS TO <
.'T-'- ~ -25

OWK A^SEKTS .
' i'- ■ -

5, Tfte Sanctuary,
Weotmlnster,

S.V.l.
i^:6tli April, 1933

. .Oentlemen,
African Wharfa'-'-e Company. Liiuited,

Ve ii^-ve now carefully coxisidered tiie point referred to us 
in your letter of the 25th instant, wh&li put shortly is the 
question whether two mineral substancea treated by a prolonged,,1 - 
scientific, and varied treatment and thereljy convaKted. ynt^.-S / ..
product of a totally different character, renain a mineral h t 
substance or are converted'into s manufactured prodt^ii.'.'

2. For tne purpose of this opinion me fiay apdui^ thSt-lio&' 
Clay and chalK are minerals, as in the Court of Ai-peAi: initite' 0.' 
case of the Earl of ,^;ersey v. The Guardians of the P^r, ' - '’l
the Keath Poor.-Law Dnlon, 58 Law’Journal Hepbrts 1166. N

ei’'’^?S„i“dgmeiit h.ef9rred,^o.fljie,cJe /J.'i 
of Hart v.Oill 4I Law Journal Reports, Chaictrjit. pnil Law ' 
Journal Reports 7 Chancery page 712, '.fo-llowe.-

"but I go further and I Say tholf HejttWi/3111 toi'the ...
rule there laid down is ab8ol\(iely .'ana.'tf the ,
question came before ns.no^ fo^tli^Mre
my part should decide .if in the way#;..' Tha-4dfih1ltion
in Hext V Gill is ..not a, jiew one then, foe the flra.^ t'iw- ...■, 

.laid down, hut. l/'-tbe. result'..of <<,?tog.^rles of prbvious
eaaea. Mellieh,L..J. there ..pax^'"The')?esult V the 'i-,
authorities, without gotne. iljrQlrjjfi \toem appdare. to be - . ,, -S, 
thigi- that a reservation of m4^r3% lhclud8S every . ' % 
Buhstance-which can 16 got frotfi^deAeath. the eurfece i 
of the earth for the, purpose'of

.' ■ ' ■■ ■ '

Subetanoes of .clay and chalk Come utsioubtedly within the 
definltiony-la'id'down hy.ttellish L.J. ar.d'tfee... Associated P.ortland , 
Cement I(iapur8.et'urer8 limited would be the last, is; dontenCfcat 
they obtained these two, eubstpnces from UndernSsth/the surfsce 

■ of the earth for any other purpose .than'Tnaklny a'.profit. '

t-
'i

■.!

- i

';.3.

A. It appears from the'pamphlet of the Company wCisreKi^oconiperilfs 
your latter that when these two substances are obtatnedh'Kiey yo 
through a long complicated and scientific treatment, with a 
result that they become entirely di 'ferent; cease to te either 
clay or chalk, and become a double silicate of lt.me and alurr.lni, ,. 
which is stated to be the main constituent of Portland Cement.

. clinker. .We gather that it is contended on behalf of the .
■ . e • Government of Kenya that this clinker is still a -mlheral anld'.

therefore falls wlfnin tiie exception to Clause 2 (a) of the ■
»'I,.y , ..^greement’or the 13th Aphll 1527 and made between the'High .

•biramissioner for Kenya and the Afrloan.l^arfage, Company Limits^,
■i: : !; and Another. Clause 2(a) defines the word "cargo." as used ln>.

; =5/'.’ ’’ihr , .the Agreement to "lean and Include all general cargo etc., but does 
« :.,iot incl^^^ coal, .coke,, patent, fuel, minerals or oils in bulk etc. 

5- We. .have-cArefuiiy considered: the, whole matter and have 
definite opinion that Portland OaSient eliniCfr..is. a 

,.m4ftufaotured product and cannot be defined as .a, minef!^!/,; There ,

1

• •;•(

■V. .

V -



lb
manufactured from minerals but: whioli have' are many products- - , _ ^

ceased to be minerals in the course of their manufacture; 
iron for inat#nce is a mineral but when:treated with earbcm 
It hacgmes steal whio:. is not a mineral; brass again la not a 
mineral, although it is composed of copper and zinc, hotn of 
whicn are minerals; numerous similar cases can be cite|l in 
support of our view.

* 6. We are not clear from the correspondence whether the
- fertiand Dement clinjcer is shipped in hulk or in sacks 

■ or Steel drums, hut we should imagine that as, having regard tp 
'• .’’ the nature'of the product, it must at all costs he protected 

frornvdamp it would if shipped to Uomhasa he in steel drams and. 
not in hulk. Whether It'ls, shipped iji* hulk of. in containers ... 
of any description we are dofinitely of..,isipinion that Portland 
Cement clinker is'not a mineral; and would, be compriseo in 
the definition of “General Cargo". jj,'.;

, barrels,
. S.'

We^ ere, Geixtlemen,

. .Your obedient servants,
V

iSgSi) Burchells.
.■

^ ■

y

X.K
K,%■

B
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XIC4f.

Xti iH*
^AIWAYS AKIj HaABOUXS.Ctart OP lACTTM p«01t W2 C!iUt^

IU*Ai:iH, KiKifA AM- Uj-JIDA

ind tiay, 15^^,;

BIT,
12t.-. Ai^ril,ho.A.VlJJ- ltu your l9t’«rI a « to rr-‘»r

tt-e A'-aiiiletrotlonurlson betaoBi.•hlci. n. f>r«», ctlutf to 4U«»tloo 
of l-o Kox^o oral 
haiailluo 
lo bulk COM* 
batwoon tJ‘«

ano its coriO-ax^a H
co.a3i-t clinker 

‘ a. of t-.e A^roement • 
, t:-e Africen

contractor* at Moabae* as to 
alt..in tna i-rovision* ol

Hlalx CflMlaf ion.^ lor TrooSfort ax.

axai AxxotXxcr, aated loti. Api'ili I527.

letter r.-celvod from
tixorfasio Co.Ltc.

Ii, reply I aixcloae a copy of a2.
. «'tiie subject, in which 

(Portland) cement clinker .x, 
mineral, but would be comprised

Moasra.Burcnolla, to axiom ae referred on 
definite opinion thattnetuey oxpresi

is not t. oe r«itirdd<i 
tn tti9 dsflnitlcn of

.■'3;«*
“aexrfsral ear^o".

referrlni specifically to Portlandfs aajr sOd tb«t in3w
subject"the.BurcheliB follow a pamphlet on

of tnemaiiufaotura of Portland cement Issued by the Associated

'fortlmnd Cement Ma.uxfacturerB Lto., -itt. .-ht<=b ae furnished
■Jfe conclude tfiat

^OAont clinker, Masara
(

■ u
-i-'

s;-:'

tbem for tx.elr information In U.ls connection, 
tnla la tha type of cUn,.e.^ alxlon la under aiscuaslon.

Since tXio agreement 
by Maasra.^jiKCballa on 
and the final-draft mme 
are sending to the Colonial Office

under referenoo aes originally drawn u^ 
dlroct instructions from ti.e Colonial efface

to that Department, ae 
of t:xe present

subalttad by them

a copyi

r ■eaorrampoadenca.

• ;t am, etd.

iSgd)

for Crown Agent*.


