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' I think probably so, at least where the result is

/different"? I do not kmow sufficient about the

i

(8) Does "umrd' in the agreement

ozolndo mineral mblhun which have been

subjected to a process of manufacture? Again ‘
9% " ’

substantially different from the raw material;
(3) Is cement clinker so "substantially

process of manufacture to say, but it seems from

If, as Burchells say, wee cement

clinker is not a mineral, there is no more to be

said, but A suppose that it is! $hen further
questions arise, i.e.
(4) Do the words "in bulk" relate only

to "oils", or also to "coal;.pcoke, patent fuel

- ’
minefals"?
but I think they refer to all the substances

It is impossible to say for certain,

mentioned, and 1f I am correct 1u this, then

(5) " Would the count cbncund be wu
bulk" and therefore within m Whn? It is

P e

strange that the agreement mm “coal as nu as_
Havuy noymas

. i :I.s not ilpuihlo
read "mineralsﬂ as part of a’ colpouna moun "patemt
but I think thia is mdly reéascnable,

ruel minerals”,
evon if there are such things.

If an opinion is mtd, ‘I am ﬁcnnod
to agree witp‘ l_élsgg_s?goh.lls, but I do not feel
nearly so sertain as they do.

W 7?,5.&. .

e
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thin

then in Yo.18 it was

COad,

the terms vu; the agreement (flugzed ¢), Ip a telegram
sent to Yenya(lo.24, flazzed r.) it was stated that
woils in bulk, coal, minerals,’ Oda, ete. excluded

{ nrhcl*es which would be imported in bulk.

oustomary, 1 believe, to carry coul, patent fﬂe&q

s sorry that you were put to.s0 much

le becadse 1 had: not interded to ask your
pee we are not invited, € yel, cxnress
you for information.

thing was nly 8 ent L

the peneral ground thipk that Burc

ght 1In that ocement

bably r! their.opinion

;ynui_czurcl artiacle and canprot

rived «¢ @ niperal. rith regard to the question

the az {inally

pulk", .roam

jords 10 recient af
pos: ible 1O

pcluded it would appear P contend that

 covered all the articles speciiled, i.e. coal,

4 fuel: whnerals and

ke, paltepni

raft hod been lobked at - it

oils: but if the
is to be

Yile 1 L”\’I/‘ZW {E—",C: clause 17(a

.10 or 1l

_ the tgrm carso ya: L0€rE defined as not
\

bulk. n fuels

r ecoal, coke, patent

rels in bulk". from this it would look a3 if

r
yils and "miderals’; -

in bulk,

+s mentioped in bulk were
¢ suppested that "oils

mingrals, soda, etc.” should be'excluded from

trom terms 0L &g rcc..eut. &nd lmvn;rave lblt tree” .

thece uDuld lend & gooc deal of colour

"

to the theory thab: me words "m bulk" onl, apply

$o.0il apd irn 'rucuce there 1= a pood deal tQ oe

gaid for this, bécayse 011 m, bulk is @ very
difierent commodity from pil in cuse. On Ahe
other hand'the other things mentloned are-all
It is

elle

fairly be




ﬁﬁ! 0&‘,\ lilply Sl bulk and not to bag thea. .
i‘! have Wlveye understood that cesent clisker wes

n.nquu*y'. of 1925, |

lin tlcl carried in bulk bat Furchelle in their
letter guve the view that ~ro;.b1y}:ouii pot be.
This is du qucsuon.a". fact.

[ think that on this point we can leave
the watter alone betwecr Kenyas and the “olicitors
on the one hand snd the wharfape and lichterave
cowmpunies on the other.

lot maad wanr litnn,

. to the query raised in the
last letter from “uirobi, where they say that they
have.been under the impreésxon lecaily that the
intention of exemptirg minerals in bulk trom the '
ger‘fgr._; car=o which 1¢ handled by the port
Gontructors was to enwble speCisl’arrangeaents to
be made for the landing and shipment of bulk

cozmodities of low value, which in the absence of

‘such speClal arrungements yrcbubli,mutgd not pacs

through the port. I do not- know Juite what is

meant since | Mwve no special knowledge of the

"local arrangenente. - Could anything be landed in

Fenya without pussing through the port and could
it et upcountry without going over railway?
Perhaps the. Genaral‘ﬁunagik means that arrangements

mirht be made to land mner-lo somewhere outside the
theoretical llnxtn of tbe .Port of ¥ilindini, but
I am not surg. .&.- - s '

[ huve m throagh ths correapondence

mcludmgi.@iprt of the knrt. Gosmissidn of
nd noth;.g touching

&

is absolately nothing ir the pa ers 10 ghow what
was the intention of the framers of the Asoreement
apd the ori~ipal draft wat hatchied 1ocally and sent
home {or discussion.
sent m.de between the fort .dministration and the

Tharlage Coupunies and

| on the subject end that the Crown azents should

| reler to burchells and tell then so.

| the parties on the point raised.

[t sat a grovisiupal arree-

1en arreed wa: then cent
lesul shape. [ canoot
What was at the bagg of

the minds of the parties in specifically exempting

but | have little doubt

to us to be put into pr

cee ~nythine here to sho

windrals ond other things,
that local impression of the irtertion ie the -~
correct one.

The reply to Lhe Crowr .gZents can only

be to that effect, i.e. that we have no inﬁormatyon

lie mlghtralgvx
.j.

cusgest to the Crown agents that™in any eventudl
reply they should point out that the arreement was'
oririnally framed locally and that there is ndthing'

on record here to show what was the intention of

JL0 —

19.5‘



o s

7 "ju.-c -u‘

£..k.;..l.&-{lr...l{nldqnb T
RS
| ' e
/
Lo : 7 A
; b, /%{ | g/ '
ok #&ull/)f.‘%“% Cporat ol
Bk vy aitty = N 1. A

g ,.uMlahl‘d'M'u :
: . -th?t-S" ‘




v

ALL COMMUMNICATIONS
TO BE ADDRESSED 70 THE
CHOWN AGENTS FUR TME COLONIES. )
THE FOLLOWING REFERENCE AND THE
. DATE OF THIS LETTER BEING OUOTED,

4, MILLBANK,
0/Kenya 69, . wu'r:umu.. ws

T@nn, “cnown Lowoon

-
TRLEPHONE: 7730 VICTORIA
) - 18t A
\ RE!
— \
\ ;
Sir,
With reference to cur letter e
ND5 15th June, I have the, honour to transmit, r the
/
information of the Se@retary of Stste, copy of
15 .7.38. further correspondence respecting the Agreemept of tLhe
.1.8.33, 13th April, 1927, relgting to the handlin f Carg

o at Mombasa,
I have the honour to be,

o1r,

Your obedient Servant




nya o9,

¥ . FROM THE GENERAL MANAGER, KENYA. AND UGANDA RAILWAYS AND
HARBOURS TO THE CROWN AGENTC.

Nairobi,
A.1/465. — Kenya,

15th July 1933,

Gentlemen, )

With reference to your letters No,0/Kenya of
the 2nd May and 13th June, 1933, forwarding copies of tge
opinion of Messrs., Burchells to the effect that Portland
Cement Clinker is not a mineral within the meaning of the -~
terms of the Cargo Handling Contract entered into between
what is now the Kenys Landing and Shipping Co,Ltd., and
the High Commissioner for Iransport, I have been in
communication with lMessrs, The Eést African Portland Cement
Co.Ltd., the Company which is imp;rting the Clinker, and
they are not entirely csatisfied that lMessrs. Burchelle have
come ?o a correct conclusion,

It is understood thest lMessrs, Burchells, in arriving
at their decision, were without complete informaﬁion on the
subject. )

Aé the matter is one of great importance to all

barties concerned, I have prepared a case for the opinion of

Counsel in England,

This case confhiné not only the contention of the
Contractors but a statement from Mr.Kock-Petersen,Athe
techﬁical adviser to the East African Portland Cement Co. Ltd.;
and is based to a certain extent on information supplied by ‘

‘that Company .

/1




I shall be glead,

therefore, if you will take

steps to have this case put before Counsel, if possible:-

. Mr. Harry Bevir-Vaisey K.C.,
L 3 New 8quare,

Lincoln's Inn,
London, E.C

whom failing,
The Hon., 5,0.,Henn Collins, K.C,,
) 4 Brick Court,
Temple,
London, E.C,
I have informed the East African Portland
Cement Company Ltd., that if the oginion To be expregged

by Counsel supports that of Messrs Burchells, Th

whole questlon of the handllng of Portland Cement Clinxer

‘8t the Port and the ¢harges 'thereon will have to be

recdnsidered. % g ¢

e 3
§

{ = d "
Iﬂyave the honour to be, ete.

(sgd.) S.Thomas.

GENERAL MANAGER.




18t August 1933,

sir,

Vith sefevense to your letter Ho.A,1/kb5 of

the 158k July, I have to inform you that, as requested,
we arranged for Nessrs, Burchells to obtain the Opinion
of Mr, H,B,Vaisey, K.,0,, on the point which has arisen
respecting the Agreesent of the 13th April, 1927, relating
to the handling of Cargo at lombasa, and to confirm the
following telegram sent to you on the Siet of July,

*yith reference to your letter of 15th July

Gargo Handling Contract Counsels opimicn R

veing sent by Alr Mail favours Goveramsnts By

view and thinks arbitration would susceed

Af cuch clinker regarded as minerals in

bulk shippers shipowners snd wharfingers

.
The Opinion of Kr, Vaisey is forwarded herewith,
1 an, s".
Your obedient Servant,
poo

“~
\\

FOR CROWH AGENTS,

.‘W'hunn snd Harbours,




Al COmBenaTGn
1 B ARSRTASES e Tee
CAPWE AMARTE POk TRE COLens
THE POLAOWING REFERENGE ane TwE
BATE OF TS LETTER SRS swsTes

0/Kenys 69.
e s il . W
Teissssns.  coows Lewndh
Husns. 1pe victons

. MILLBANK,
WESTMINSTER,
LOMDON. S.W.1.

15th June 1933,

8ir, - g
In continustion of our letter of the
Nort 12th Junf, I have the honour to transmit, for the

12.6.33, — information of the Secretary of State, s copy of a

further letter from Messrs. Burchells respecting the

Anterpretation of clauses 2(A) and 4 of the Agreement

between the High Commissioner for Tramsport and the

Africen Wnarfage Co. Ltd,, and Anothgr, dated the

13th April, 1927, -

( Our letter to the General Manager, Kenyas
lfxd Uganda Reillweys and Harbours, was smended so as to
include paragraphs 3 and 4 of Messrs. Burchells
t-‘tber letter,

1 have the homour to be,
Sir,

Your obedient Servant,

"57 ) >i' /gérw««f-\l, 4

FOR CROWN AGENTS,

'The Under Secretary 6f State,

COLQNIAL OFFICE. iy




PROM MESSRS. BURCHELLS TO THE CROWN AOENTS,

12th June 1933,
5 The Sanctuary,

Vestminster,
5.¢,¢,

Gentlemen,

Africen Wnarfege CoSpapy Limited, v
Referring to your letter of* fhe 6ih instant and™™
&

our reply of the btb, we find #shat in such reply we did mo% -

specifically -naier the qucsnou cnntuxned in paragraph 8 ol‘

the letter from the Ocnonl l;n.‘gu- of the Kenya and Uganda
Railways and Harbours to your .oodn;lvcn 4f the T2th ultimo,
2. The point is dealt wigh w the letter addressed to
No3  ¥ou by the Colonial Office unae_xr-'}e’.sﬂe/sw:n shich it is "2
stated that the Agreement was o!’tgtn‘ny framed locnliy anly
that there are consequently no ;‘p‘c?{d“ in l'.omon‘ of the ' :y«
intentione of the framers on the “i)oi&ctrnaed.

8." Apart fron the Agreement 4t is not permissible to |

refer to extraneous documefits for the purpose of interpreting

P

an. executed doth exccpt .m thé case of a patent ambiguity, .

which howevery doéa noc mcwr in the case of the Agreement

under disc uuioh

- . v
k. If it can be de.fin.xftcly proved that the Agreement as

executed did net repﬂlent 'h. agreement actually come t.o

bet'eon the parties at the &1-0 an pppncntiun 1n the clu

of an English Agreement could be ud. to the Court here for -
thificltion but we' are not aware whether a similnr \
mncation conld be made to the Courts in Kenya.
) We are, etc.,

(sgd.)

Burchells.




* ALL COMMUNICATIONS

3 Yo BE ADORESSED TO THE

S50 CROWN AGENTS FOR TME COLOWIES.
THE POLLOWING REFERENCE AND THE

T OF THIS LETTER BEING DUOTED. 4, MILLBANK,
v WESTMINSTER,
0/Kenya 69 LONDON. S.W.\.
TeLzeRAMS: CROWN LONDOW 3
TELEPHONE: 7730 VICTOMIA J P
S 12th Kyne 1933
7\
-
8ir,

With reference to our letter of the 5th'uay,

; “Nol
12.5. 33, ,///I have the honour to transmit, for the information of
26233, ’
26,33, the Secretary of State, a COpy of further.correspondence

_12,6,33. _

with the General Menager, Kenya and Uganda Railways and
Harbours, and Mesers Burchells, respecting the
interpretation of Clauses 2 (A) and 4 pf(the Agreement
between the High Commissioner for Transport and the
African Wharfage Company Ltd. and ‘Another, dated 13th
April, 1927. '
I have the honour to be,
Siry,

Your obedignt Servant,

y [
o | K}JrNAf/szk*\J

for' Crown Agénts

0

The Under Seqretary of State,
COLONIAL OFFICE. ‘"




0/Kenya 69 ®

FROM THE GENERAL MANAGER, KENYA AND UGANDA RAILWAYS
___AND HARBOURS TO THE C

ROWN AGENTS =
General Manager's Office,
No. A.1/133/1. Nairobi,
nall Kenya.

12th May 1933.
Gentlemen,

I ackn owledge receipt of your letter No.830/
Kenya/69 of the 2nd instant, enclosing copy of Messrs
Burchell's advice to the effect that cement clinker is not
to be regarded as a mineral but would be comprised in the
definition of "General Cargo" under the agreement between
the High Commissioner and the African Wharfage Company Ltd.
and another. =~

2 I should like to say that, here in the Colony,
we have always been under the impression that the intention
of exempting minerals in bulk from the General Cargo which
our Port Contractors are entitled to handle, was to enable
special arrangements to be made for the landing and shipment
of bulk commodities of low value which, in the absence of
such special arrangements, probably would not pass through
the port (and over the Railway also ). :

3. It is, therefore, not without concern that I
have read Messrs Burchell's letter. It may entail certain
negotiations with our Contractors, and it would be_helpful
in the conduct of those negotiations if I could know
whether there is on record any support for the impression
referred to in the preceding paragraph.

o I also would be glad to learn whether the advice
given by Messrs Burchell's has been given on the strict
wording of the Agreement alone without -any reference whateven
to what may have been intended by those who represented

this Administration at the time.

I have the honour to be,
Gentlemen,
Your obedient Servant,

(sgd) J.S. Coney

! for General Manager,




PROM_THE CROWN AGENTS TO MESSRS BURCHELLS

6th June 1933 .

Gentlemen,

with further reference to your letter marked .
wo" of the 28th April, regarding the qneuion 1n i
connection with cement clinker which has arisen quvcen
the Ad:piniatrationd the Kenya and Ug?ndn Rn;lwayl :
and uut;ourl and the African Wharfage 'Company Ltd. T
transmit & copy of a rurther letter receind from the
@General Manager on the mbject, and have t.o xequent
your observationse thereon. 5 : o

As regards the third paragraph of the lettor,
we have rsrerred to the 0010111!;1 Office, and a copy~

-

of the réply received is enclosed. TR ‘. . .

2, K- I.amy; Gentlemen
"g‘ R o) ‘ ! oW
' Your obedient Servant, .
AT o
0 (8sgned)
- for Crown Agents ,_"" o
; RN
: )
(] U @ 5
L ¥ L 3 .
5, The Sanctuary, P e 1 :
Vestminster, S.W.1. ' . C oy




EBQN MESSES BURCHELLE TO TUE QROWN AJXNTS
$, The Sancteary,
Vestainster, 6.9, 1,

Sth June 1933

i Alricas Yharfsss Cesesny Limiisd
Ve bag to scknowledge receliptl of your letter of
the 6th instant with the enclosurss therein mentioned.

2. nu.roﬁrd to paragrephs 2 and & of the letter
fros the OGeneral Manager of ihe lf* and Ugends uun!:*
and Harbours of the (2th May 1933, our letter of the 26th
April was based on the legal interpretation of the
Agresment of the 15th April 1927 and the pemphlet on the -
sanufecture of Portland cesent ©linker forwarded in your
letter of the 25th April least.

3. Dealing with the exceptions in Clause . (a)
of the Agrecment, this Clause “.n.‘ 80 drawn as L0 exclude
all cargoes in bulk rr;..uo ters “cargoe”, but oaly such
bulk cargoes as are specified therein, of which asinerals is
one.

'™ Referring to the pamphlet, page 6, it is quite
clear that Portland cement clinker is ssnufasctured by
subjecting chalk and ¢lay to an extremely ua u-aor.tln
whereby they are formed into a double uuun of lime nl
alumina known as hrtunl cement clinker, the effect of
which in our opinion is to destroy the original

* sharesteristice of Both the chalk sad tue clay and turn

them into a msnufpctured srticle; it 1s n‘nd Portiand - -
cement in the raw as it only requires grinding down to m A
Wnnuum.n it can be used ummu‘qm
~ , ‘ 527}




l.ﬁ!umnmunn“mn
; ”mmwunmm

; Ve are,

o : Gentlemen,

* Your obedient Servasts,




0/Kenya 69

1éth June 55

(16, AIEMALL
8ir,
Vith reference to your letter No.A.1/ /1)1

of the 12th May, I have to infors you that, ase requested,
we communicated again with Messre Burchells respecting
the interpretation of Clauses 2 (A) and 4 of the 4
Agreement between the High Commisgioner for Tramnsport
and the African Wharfage Company Ltd. and Another, dated
13th April 1927. )

B.6.33, 2. I enclo#¢ a ¢opy of the reply received from
Messrs Burchells, from -nxap it will be seen that they
adhere to their original opl_nlon, which ihoy say was
based on the legal nnenuq:_xo- of ' the Agreemant,

3. It appears that the Agreement in question wae
originally framed locally, _'lnd"t‘ncro ;'i o’on“quontly no
records in London of the intentions sf ths frsmers on the
pointe raised.

1 am, 8ir,

Your obedient cervant,

far), / e,

for Crown A}tntl

L1

i k"w . General Manager
L ;j:' " Kenya & Unx’uh Railways & Harbours,
A lllrob{ P




. 0.

Mr.pavies |\ ‘ S
Mr. WW l

Ar. 4

. Qr. Parkinson.
My. Tomlinson.
Sir C. Bottomley.
Sir J. Shuckburgh.
Perm, U.S. of S.
Parly. US. of S.

Secretary of State.

DRAFT. I

3166/33 ~enysa.

IMPORTANT.

"Q" Depsrtment,

Crowp_ sgents,
With reference to your
minuteluo.u enys 69 ]of the 2bth of
May, it is agreed thst it would be

H’H—L‘AM’A'
well to ;efv!—tozuessrs. Burchells,

for theip—edviog, the letter from

the General ilanager of the «~enya-
Ugsnda Railways respecting the
interpretation of the ;agreement
between the High Commissioner for
Transport snd the isfricen dharfage
Company Limited and another.

T > 5 e a8
Mpeers—iusoholier gl —vy TITUTmeE
thet &) informution is availabie in
this Office as to whether ii-was _tt;;'e

intention of the fremers of the

Vo OOV o '
* agreement bo—uun;mimt_ala in

L AnkE




pulk from the generul 0&Igo which

the Kenya port contractors are entitled
(o

to handle m—owder tO enable special

arrangements to be made for the leanding

end shipment of bulk commodities of
low velue, PR S e U
fun” Swakdhs R N
It is slso suggested that whem v 0=
SOManhe '
gou reply to the General Manager's
letter you might point out that the
asgreément was originally framed locslly,
and thet there sre consequently no
records in London of the intentions
% of the framers on the points ‘paised.
(Signed) L. B. FREESTON

i C.0.

2 June, 1938,

o
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IMPORTANT e\
/{ﬁ G \qbé
Y e
\\ , e\ LcGh
. EAST AFRICAN DEPARTMENT, W o
i G
COLONIAL OFFICE. —

12,5,.33,

t

¢

With reference to our official letter
of the 5th May respecting the interpretation of the
agreement between the High Commissioner for Transport
and the African Wharfage Company Limited, and Anotior,
dated 13th April 1927, I enclose a copy of a further
letter received by us by Air Mail .from the General
Manager on the subject.

We propose to refer to Meesrs.Burchells
for their further remarks; but before doing so should
be glad to know whether you have any information ,

bearing on the point now raised, or any observations

[Ma
"0% DEPARTMENT,
CROWN AGENTS'

which you wish to make,

OFFICE.

°

25th May 1933,




PE———————T

i

| O/KRNYA 69, S
COPY OF LETTER VROM THE OENERAL MANAGER, X.U.RLYS A¥D HARBOURS TO

CROWE AGENTS.

. ’ ‘ Genersl Manager's Office,
Nairobi.
12th May 1933,

! < A/1/133/1.

Gentlemen,

I scknowledge receipt of your letter ¥o.830/Kenya/
69 of the 2nd.instant, snclosing copy of Ieslrl.Buljchel}'n advice
to the effect that cement clinker is not to be rega.rded as a
mineral but would be comprised in the definition of "General Carg
under the agreement between the High Commissioner and the Afriean
Whar fage Company Limited, and another.
2, 1 should like to say that, nere in the Colony, We
have always been under the impression that the intention of
exempting minerals in bulk from the General Cargo which our Port
Contractors are entitled to nandle, was to enable special
arrangements to be made for the landing and shipment of bulk

commodities of low value which, in the absence of such special

arrangements, probably would not pass through the Port ( and over
the Railway also.) .

3. 1t is,therefore, not without concern that I'ha.ve
fead Messrs, Burchell's letter. It may entail certain negotiation:
with our Contractors and it would be helpful in the conduct of
those negotiations if 1 could know whether there is on record
any suppert foxthe.'tlpnnion referred to in the preceding”
 pardgraph.

4, L.aiso would be glad po learn whether the advice,
given by lc.nl,&-roholl'n has been given on the vﬂi‘rict vording
of the momt uole without - #ny reference whateéver to what ms
have mu ;amn by those who reyreum.ad this AMdminigtration

| - at “’ *m.

; I have the Honour: to’ e, - .
: Vit Gentlemen,




(ALL COMMUNICATIONS
TO BE ABDRESSED TO THE
| CROWM AGENTS FOR TNE COLONIES.
 TME FOLLOWING. REFERENCE AND THE
| DATEOF THis LETTER BEING QUOTED 4, .lum

0/Kenya 69
Tergonans: 'CROWN LONDON
Tc_;a;uq?n“wn vieTonA . y

LONDON. S.W.1.

-

5th May, 19

With reference to your letter Ne, lOlO7

i NWT,@

/o/oj/llgzuth June 1927, I have the honour to tr mit, for

/
12.4,33, the information of the Secretiry of State, & coj
.33
; . correspondence with the General Mens cr, Kenje and
28.4.33
2.5.83. Ugenda Railways and Harbours, end Mesere,burchells
respecting the interpretstion of Clsuse 4 ol tue
Agreement between the High Commieseioner for Transport

and the Afx‘ican Vharfage Co.Ltd., and Another, dated

Na'dlf- 13th April 1927.

-

,’m‘_ 7 !1' - I have the honour to be,
e Sir,

Your obedient s ervant, //,./"7

fop Crown Agents.
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0/Kenya 69

3

No.A.1/133/1

AL
S
Gentlemen,
| Al difference ©f opinion has %
Administration snd ite Cargo-hancling tOrs

/Port of Mombasa ag to whether Uemen
the Adminisgration is advised will
““the Colony) comes within the proevisi of 8y 0l
Agraement between the High Commigsionsr ior s pprt] &

the Afirtcan Wiarfage Co.,Ltd,, &nd Anotiew ]
1927, which agreement was pre
5, The!Sanctuary, Westminet

2% The  contention of the Compeny 1 that thay
y entitled to perform the usual handling work of
7 : in bulk imported at Mombass, and-this contenticn 3
in the following letter.- 7

e ey to refer you 1o ‘the aadition to Section
ge 18, of the Herpoup Tariif, 80T earing in the
- > _orfdgiel Gazette of the 1ltn October, and ngying pelerenc
s 4o the "Banding Charges ol gement Clinker,

2y

We cannot look upon the Clause therein
S handling of this commodity to be carrisd out
B A importer", othepwise tnan as en infringeaent ©
3 terme -of our Cargo Handling Agréenent and therefore
would recsard qur protest, {

4

o A Ve understand iw freming tliiz editign %o the
o e Harbour Tariff, that Cement Clinkéz hes veen locked
upon as @ "mineral in bulk", wherese wo are aft the
opinion that it is a menufactured article, aTthouin
possibly all its component parte may ve minerate ia
" the strict namifg of the word.,  *

We shall much ap
convenience."

peciate your views atl your

afid again in the gubjoined.-

. "The question which we wish settled at tne morent ‘
is purely & question of principle and the crux ‘of . the .
situation would appear to be the corregt inteppretption

. of the term “pinerals in bulk" as fig'u;'m;.\in:Clause‘ 2
Section A of our Cargo hendling Agreement, ‘- ¥

Yo

¥

o I g SR
A«A&” = e miaintain thet Cement ClinkeR-if in
' “.sense, 8 semi-manufactur‘ed articlaa-gnﬁi_
not come under the heading of-& nincra

5 S i o O

_g’:om%epc ial"
relory S0 .
R o

A 5 “".7',, — .
y : 3. The contention of this Administretion i t‘;&
Clinker is &, mineral, and that when it m/mm:g.q;ﬂ;
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No.A.1/133/1

Gentlemen,

A difference ©f opinion

Administration and 1te Cargo-h sont to1
S /port of Mombasa as to whe t Cif ir ik, (Wi
the Administretion is adavi rtly i
“the Colony) comes within ¢ provi nE of Clau
Agraément between the High Commissionsr for port’a
’ gted 1.t A

the Afirican Wharfage Co.,Ltd., &nd Anot
1927, which agreement was preg
5, The'Sanctuary, Westminster,

: ¥ 2. ~ The.contention of tne ;
i Yo entitled to perform the a1l handling work

; in bulk imported at Mombasa, &ang this contentiiol i
in the following letter.-

you t&ine aadition to

“ye beg to refer
<3
oup Tarilfl, a;;ea:‘i:.: 1

page 14, of the Herb

. Soooe bbfdeiel Gazette of ‘the 1lth October, and hay peTer
= S ‘40 the Tending Chargss on Cement Clinksr,
“ e $Lv o We cannot 160k upon the Clause there the

7 % ‘nendling of this domméaity to be carrie

“oe.oe- . importer’, othepwise, than ss en infrin

terms -of our Cargo Handling Agréemegnt an
would recerd qur protest. {

3T i # We understand in framing thi
Harbour Tariff, #hat Cement €11 b D ocked
upon as & "mineral in bulk", wherésg wo &re of the
opinion that it is a menufactured article, alTthouzh
; possibly all its component parte may. .be miserale in
the strict naming of the word.

te your views &l you

We shall much apprecia
convenience."

and again in the subjoined.-
&2 ) ; e - h we wish settled at the moment
B is purely & question of principle and the crux of the
situation would appear to be the correct inteepretation

. of the term “"minerals in pulk" as figueing.in Cleuse 2

Section A of our Cargo ha‘.éling.l_geeeme_ne.“’{1 3
!

"The question whic

e We maintain that Cement Clinke-i& 1@75’00mmercxu1
~.sense, 8 semi-manufectured articlevqnhﬁ%gireforqﬁébca
not come under the heading of-a mipqnaI;_ ﬁglh e

‘l’,lv- <‘v - =N
n of this Administration; is.ths 3

3, The contentio
and .that when it 1sfimp6tg_’

T = Clinker is glmincral,




[+

it is not included in the térm "cargo" used in Clause 4 of tne
Agreement, being expresély éxcludcd therefrom by the definition
of the word "cargo" contained in Clause 2(&).

4. Bor convenience of reference, the wording of Clauses 2(a)
and 4 of the Agreement in question are given below, - .

"2(a) .argo shall mean and inglude all _encral carso
goods mails and ivory pessengers' movable property
ol every description and baggage animal and birds
whether alive or dead. It shall not inelude coal
coke patent fuel minerals or oile in bulk or sode
shipped at the Magadi Soda Compeny's jetty,"

R
. The Gontractor shall perform the chore handling work
(as hereinafter defined) of &ll cargo ut theport
of Mombssa' as Comtractors for ang in the name of the
AGRINABErATIDR Vi bnov svve oo vens sannaisesesnd?

5. I shall be glad ;f I mey be furnibhed by Air Muil, with
your opinion as to whether the contention of (a)the Contractorse,
or (b) this Administrétion, is correct.

I have the honbux‘ to be,
Gentlenen,
Your obedient servent, .

(ssd) 2 ,

General Nanager.




O/Kenya ©¢. :

CCPY OF LXIT

ot A 1L, 1K -
Gentlene:.,
with refercence to your letter o t e
. 2ctn April, - 1¢27, marked C, snsmitti.. copies of &

Aireement between the High ComvicsiQmer for Trai port,
Kenys, and The Alricen W.arfu: e Co.Lid,, ari aAnctuzr,
. for handlin. cargo et Womiasa, I truncuit rewitu a copy

of a letiter frow tue General Me

Railways .nd Hasrbours, zuu nave to

us at wn cerly dete wit: j;our obsfervioticrs on tlie point
raised.

on the

The encl

O shows the nature of cemont clinker,
if you will return it in .ue course.
I am, etc.

(84a)

. Tor Crowr. A-
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S TO GROWK AGLNTS.
4
5, The Sanctusry,
Westminster,
S.%.Le

28th April, 1933

Gentlemen,
African Wharfage Company Limited,

‘e hwve now carefully consiaeréed Zhe point reierred to us
in your letter <f the 25th instant, whidh put shortly is the
question whether two mineral substances treated by ‘a prolonged,
scientific, and veried treatment and thereby conv=rteu ¥nto s
product of a totally differsnt character, remain a mineral
substarice or arc converted: into & manufactured roduet.\ 1

¥
2o For tie purpose of this gpindion we pn“ ggghme tHE 4 Bo t
clay and chalk are minerals, 65 in the/Court of A peAll 11 vv
case of the Earl of Jersey v. The Guardians of th PE
the Neath Poor Law Union, 58 Law Journal Repbrt~ 1‘5§
he case

page 573, Lord Esher in giving judgmenit refe{ egito
angd Law

of Hext v.Gill 41 Law Journal Reports, Chancery 70 L1

k
Journal Reports 7 Chancery 69¢, page 712,,nup st&tad a5 followe.- )

"but I Zo further and I say thot Heih, V%/Jlll find! tle ‘
rule there laid doswn is ab=oldtel] Bight, an8 i the ‘
quedtion came before ys.now o thd Tiret] #ime A top: i
my pert should dscide At in 'the sage waygs Thy aerin1t1un
in Hext v Gill is.mot a sew one thern Top the first time
laid down, put: iz the. result of d‘i@ny ‘series of previous
vases.  Mellish L.J.' there <axo,"”ha Fesuly/of the
authorities, withou¥ solmg ‘through.\phen apgéérs. to bve
thig;- that a reservation of miye rdlﬁ includes every
substance.which coh Le got Trah qhd nnwat‘ the eurfece
of the earth for the purpose of grox 1% ¢

L Y Subgtznces of.clay and chalk 6o 1€, umvoutﬂ"ﬂly within the
definition 3gid ‘down by Mellish L.J. and'phe Afcocizted Portlsnd
Cement Mapufecturers Limited would be the lsat.bdq contend That
they obtained thsse two substpnces from Underndath.the surfece

-of the earth for any otner purpbse than making a' profit.

Lo It appeaps from the' pamphlet of ‘the ComraLy whithtveccompe nig
your lettér that when these two substences are obtainsd they o
through a long complicated and scientific treatment, with-2
result that they become entirely di'Terent, cease tg he either
clay or chalk, and become a double cilicate of 1lime and aluninc,
which is stated to be the mein’constituent o_ Portland Céﬂn.t
clinker. ..We¢ gather that it is contended on behalf of the
Government of Kenya that this clinker is still & mineral and
therefore falls within tie exception to Cleuse 2 (a) of the
Agreement of the 13th ApPil 1927 and made between the High
‘Cémmissioner for Kenya and the African Wharfage Company Limited
and Another. Clause 2(a) defines the word "cargo" ag used in
the Agreement 'to mean and include all general cargo etc,, but does
not ‘includé coal, coke, patent fuel, minurals or oils in bulk ete.

5. - We have carefully consmdered the wiole matter and heve
gomg tothe definite opinion that Portland Cement elinker ' is a
. ménufactured product and cannot be defined as a minerai. Tnepn




%

! are many products manufectured from minerals but which have
ceased to be minerals in the course of their manufacture;

iron for inétance is a mineral but when*treated with carbon

it becomes steel whic: is not a mineral; brass again ie not &
mineral, although it is composed of copper and zinc, boti of
which are minerals; numerous similar caeses can be cited in
support of our view. 4 e

P A 6. We are not clear from the correspondence whether the

. 7 Portland Cement clinker is shipped in bulk or in sacks, barrels,
] Pl a or steel drums, ‘but we should imagine that as, having regard to
1 . "the nature of the product, it must at all costs be protected
I 3 from damp it would if shipped  to Moxbasa be in steel drums and
not in bulk, Whether it 'is, shipped in bulk or.in containers
of any description we are definitely of opinion that Portland
Cement clinker is not & mineral, and wou d be comprised in
the definition of "General Cargo". R

We are, Gentlenen, N
= Your obgdient servants,

(8gd) Burchells.
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10 THE GSNERAL

CopPY OF
HARBOURS.
z2nd xey, L1933,
8ir,

b er to vour let'er No.A.l 1 1 or thg lein April,
res, cllng U .o question whicl ;. the Auminigtration
of tue Kenys and Ugs:ics Rellwuyse wuo Hapl 8 sna its cargo-

contrectors st Wombusa as 1o W r ccucnt clinker

handling

in bulk comes wit.in tne provisions of C e ., of tre Agreement

tne Higl Commiseiloncr [lor Transport an. the African

uctvi

Wuarfss e Co.Ltc., end Another, jeted l3th April, 1527.

Ii reply 1 enclose 8 copy of @ letter r:ceived from

Mesers , Burcnells, to w.iom we referresa on tne subject in which
’ J ’

they express tne definite opinton thet (Portlana) cement clinker

is not t. be re srded af mineral, but woula be comprised

in the definiticn of wGeneral ear_o". 8
2
\

3. We may sad that 11 referring specifically to Portland

=
Cement clinker, Messrs.Burchelise follow & pamphlet on the subject

_of themanufacture of Portland cement 1ssued by the Associated

Portland Cemecut Msnufaoturers Ltc., wigh which we [urnighed -

°
them for tneir inforastion in this connection. We conclude that

thie is the type of clinker whicn is under aiscussion. -

e Since the agreement under reference wes originelly drawn u;

l‘ by laesrl.&p\chall‘ on direct instructions from trne Colonial Office
4 ) snd the final-draft wes submitted by them to thet Department, we
- are sending to the Colonial office & copy of tne present
< 4 seorreepondence.
. g > &
I am, et€. 2}
\8za)
% for Crown Agents.

e T e T T



