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COLONEL C.E.PONSONEY;Y.P.{8/0 ﬂ‘;’ mf
Comments on Col.Brier oy" grievance
Acting Meyﬁcnem"b#.lkcd to romiulu’ ]
decision. :
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"/,ﬂ' / B u He f\z,rl;y Lo te 2 1,«,, ,A.a_,\. From what I can gather from thi= Adespatech

it would seem that the petition of right has not been
drafted very expertly, but I do not think that it
follows that merely becruse the petition acsks for
damages b?cause the Crown entered upon the land and
removed sand, the claim is necessarily made in tort.
mt must depend surely upon whether it is goinc to
ba a].lngd that the entry by the Crown was illegal.
course, if that is the allegation, it is a claim
is MGM, as I

- ‘is, indeed, almost
famous de Kyser Hotel

I realise the Attorney General's difficulty
v!a ﬁ.u of" the decision of som‘u Judge in Kenya which
.13 'clo'a;‘ly a«vrong decision. We often grant = fiat a
démur, and the last time we did it successfully wos
in the North Charterland case.

In my opinion what ought to be done is
t.his - they should grapt. m fiat, and if the Attorne
eeneral still m that the elni: is 1aid in tort
he should give notice that he ngl demur, and he
=3 should demur. If the Court holds that he carinot
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* do that, he should : t \branch
‘é ) at, he should ”$Q e
P/ of the law set right. HaWsge done that, he

can proceed with his demur: upon which

will be decided the questign whether the
_olaim is or is'flot laid in tert. If the
Couft finds thet 1t.13mot, they will reject

’vthe d_émxi’rer and try vthe p.etition on its

merits. 7

4’1% 20.9.27.
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"11.H.G.PILLING(8/0 TO KR.FLOOD).. ... . «.ovs: 10.11.37,
Comments on the case,

13.GOV.KENYAcsoovssossvncnosnn s 69Levesensinas e 20,1237,
States that the Attornev-Genl.is in full agre=ment with
proposals contained in para 4 of (7) and indicates
action taken.
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AIR MAIL

KeEnYA

No.b?

GoverRNMENT House
—
NairoBI

Kenva

/

20 November, 1937.

Sir,

With reference to your despatch
No. 842 of the 2nd October on the subject of Oolonel

/

Brierley's cleim ageinst this Government, I have the
honour to inform you that the Attorney General is in
full agreement with the proposals contained in
paragreph 4 of that despatch.
8. 5 Messrs.. Mnnaon, Bown, mrﬂm
md Ainslie heve accordingly been 1mm ttut I p
prepared to give my consent to the :utt ot tbeu'
Client wishes to proceed with it, but that, if the
suit is fremed in tort, the Attorney Gonox'al intends
to enter a demrrer. So fer, no reply has been \
received from this firm of Advocates. : o

e |

I have the honour to be,
sir,
Your most obedient, humble servant,

D

AIR CHIEF MARSHAL
GOVERNOR.

THE RIGHT HONOURAHLE,
V. ORMSBY GORE, BC., W.P.,
SECRETARY OF STAIE FUR THE CULONTES,

DOWNI NG STHEET,
LONION, SiW. 1.




“THE SECREPARIAT,
NATROHL .

KENYA OOLONY.

No.S/D/J&L.11/8/2/53 B
: 26th November, 1937.

Dear Flood,

. Meny thanks for your letter
(No mzsm) of the 11th Cctober sbout Colonel

\ X
h ‘v % ot ‘Brierley. You will see from e despatch which goes

‘ X ¥ \ r “ y by . , Y X
}‘ iy ':\ ‘ Py, W ‘the seme meil es this letter thet we are following
.\‘"&i\ AL : 'the 1* 3%5¢10§;_mggented in the fmirt!x peragraph
AT | of the Becretery of Statc's despatch No. 843 of the
' A z H ) ¥ 3 ¥y
k‘ vy »-*_““‘ 1 . 24d october, in desling with bis clelm., 3

% W ! \’h As regards the point you ruj,n AL ;

ﬂbﬂ ’ '\\ mr letter nbout the emount of soil which fan“ w

m«, the river, the mb’no Works Depsrtmedt ssy thet

“ "j"\ g, N

o ‘j~{ e it Iould not be possible to prove, from a survey of
g

'\1‘. & the banks of-the river at the present time, precisely
\ ;‘ 5 o N bhow mych soil mey have fellen inte the river as 8 .
\\ “-‘x\k ol result ot the operationstqf the Department's workmens
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Dear Ormsby-Gore,

COLONEL BRIERLEY N

I am much obliged by your letter of the

g ' 8th October and all the trouble that your 0ffice

o has ta to clear this matter up.




Ly Mr. Flood:"i1g. 10.37,

My,
Ssr H. Moore. '

Sir G. Tomlinson.

JLSirC. am] .

Siv ] Shuckburgh.
Permi. US. of S.
Parly. U.S. of S.

Secretary of State.
DRAFT.

d. G. PILLING, £Sg.,

2 drefts.

FURTHER ACTION.

Coni.G,

® s .
| 383:23/37. senyual

Semi-official for Mr. Flood's signature.

bowning street.

Jyctovber, 1437

Dear Pilling, Yo

rhank you very mucn for
your letter about Colonel Brierley's

claim. As you say, the despatech

makes the local situation quite‘qle.r

5 g

and in our reply of _the 2nd ot beto&ﬁ-

~ -y

we are sugqesting some turmu’ ave%
for exploration. These qu?uon of

tort are, however, matters for the

lawyers. There is, however, one point

which I must bring to your notice.

Paragreph 2 of the despatch st the end

of it says that no soil was taken oif

the farw but & small amount of scil

fell into the river. Colonel Ponsonby,

who has written to the secretary of

State about it, says that "Infortunately,

the

((So1—i1sal WY ig05a—¢7 10000 &y TS "!
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le workmen employed by the Crown undercut
the river banks with the result that a
quite considersule portioa of Colonel

Brierley's land fell 1nto the river and was

“

"
w#ashed away. /éolonel Srierley furtner
K
contends tnat the removal of sucn e lerge
emount of sand uy .ne Crown wes an

interference with his concurrent right".

—

,fhar! is here & discrepancy whicin should be
p ;

. Mr. Flood. s 10.37.
My, 1
S ¢ B““‘éza
Mr.
Sér H. Moore.

Sir G. Tomlinson.
*S&r C. Bottomley. 7 o

o S. ofS. Z/o/z,’)_

Permt.
Parly. UX. of S.
Secretary of $tate.

DRAFT.

COLONEL C.E. PONoONBY, M.P.

2 dreafts.

FURTHER ACTION.
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38323/37. Kenya.

o’

or the Secretary of Staste's signature.

Downing otreet.

~ October, 1237.

You wrote to me on the 25th or
July about the case of Colonel W. =.
Brierley in Kenya. I have now
received a report from the Governor
and it appears that the matter is
really one of considerable legal
complication. The position is that
the Court in Kenya some time azo gave
& judgment to the effect that ohce the

fi;t for bringing & case against the

Crown had been issued it was not open to
the Crown to demur. jefore that
decision the practice nad veen that if

~ 3 (ad
ﬂ‘{/ the claim appesred to baLin Lort)the

Attorney-General

*801—150) WL 13938—47 10,000 lllr TS e
(*1067—130) WL ighyr—3s woecc By T 98



t but woull warn the applicant thst

the Crown woulu enter a deuurrer.

- 574 Moo b Gat frras-
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case it would be op=n to the Court fo near

¥y argumnents &s to whether, tne glailm was or was
v . /

not baesed on tort md/it was not then

sed to deal fith the matter. < v

This course

e now under consideration had it
k> j ¥

not besp fori tnis local judgment, and in

o PR -

" view of t Attorn'by—ceneral appesrs to

heve Med no option but o refuse a fiat = 00 o o gpimam o Kanga,
7

\:\.; clniMﬂed on tort, eww o /«A‘ y»-—‘J b bt pdmind”
. ) fsanls A Coum /‘m
Wy advisers, nowever, are of ) = -
soppatt byl padion
[udlos A ek ariasd

»:QRi0i0N tnat tne Kenya Court decision is probaeocly 1

and l.heve eccordingly sug,=sted tnat

: 4§fh

snould ee taken tu put 1t rignt, ifr

necessary taking e cese to the Appes=l Court
in zeet Africe. [t may als. ue Lnat the

cleim is not in tort et sll s:nce iu view of -the

plain

Sir H. Moore.

Sir G. Tomlinson.
Sir C. Bottomley.
Sir J. Shuckburgh.
Permt. US. of S.
Parly. US. of S.
Secretary of State.

;‘g 'm l'A

FURTHER ACTION.

e

plain language of the Kenye lew the
Crown has a right to enter and remove

manerial)ag fuere may still be some

common law or statutory right to
compensation end cases havs been
argued in this country on such lines,

sl oo A

I have put all these points
cigp 8

to the Gevernor Anévl‘fear that as
legal jquestions are involved which '
may come before the Court f cannot
do anything more on that aspect of it.
I think, nowever, that I ought to tell
you that in discussing the matter the
Govemor says that Colonel Brierley's
claim is considerably exaggerated sinc
the amount of materials mentioned i_n I
plaint.is far in excess of tite Amount’
actually taken. The figures in this
connection are being checked. Also
the Governor's information is that no
soil was taken o0.f the farm although
a small amount fell into the river

during

(*Bo1 — 1301 WU iyu3a—dg) 19,000 N‘y TS e
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Y s
. the undercutting of a portion of the
land. I notice that you say in your letter
that quite a considerable portionLtcll into the

river sand I am taking steps to have this

pancy brought to the notice of the

, 3

youdy h u;.ra ' *n&nt of the
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As you will see,

ect, sgainst, {n-' érn-

- taking ateps to have as -ich"ean
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‘nope that the case 1111 boFropeJy 'utuu. . "
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Sir H. Moore.
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I ceve tue hopour toc adurcss

subject of an allesed srevence ci & certain Colonel

Erierdey in cwu.ectiun ks R gk oi the Fubli

ueoom sehec ule&t

- Puﬁ‘lic UUrpPosSe, 3:louel rierley's Isrn .Gs l.¢ uesrest

Tid RIGHE HOICURABIE ' .
.. JRISEY GORE, Peley le- -
T "'7“TAR\ OFF STLTE ]




Qv»ec. ircm the err.-

venks of thit river.
but a small amount of s3il fell inte tre rivew

the undercutting cof a portion c¢i the cank,

3. In September, 1936, .‘ess. 8. atklnsoca, rowd,

liorrison &nd Ainslie, acting for Cclonel orierlel

R : - '-v ;
©. omerely cgnfin‘e& himeelf to a claiw I'or cams;es uvcck

the uxecutive Lngineer entered upon is lane end re.ioveld
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Jourt Geg@ic g . Jee, the rovernor?s Tiat ue
ranted the Crown cennd® gemur. rreviogns: |
5 B -
cecisicn it hed been ths prectice in
sttorney Geueral, to advise the .rant of
rent was framed in tort,but ic wara
wn would enter a demuirel,

basec on Robinson, Sdwidl rroceeding:
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Pu&ting the matter very %z‘ﬂy

. acres of l.and some fifteen h\i&

" ‘ofy it runs & tldal river in the' B‘ i
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- &hu"

\(i) \of the Kenay Crown iknis Ordi

‘_ rcz\n haq a co'ugl ront !"135&%
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sand., Under hi- lease Lololiq

eific rigiht to win amnd remove.

‘. l L
(’r) it-4s fyrther nnov;deu ta&c\ fhe " oqeie
s

ng. %comnenmt Toh ‘o }p { PR a'GJ,,, 'm
'gurtond b’“m:ﬁ r»xrh the lexers 'sef

’A






g i’a,‘%h 1ts“;a;(

grievence’ q nel Brierley
. 1 b WP o
oy ncti‘oh ot‘ the‘ ublic w.ucs ne
RS
TR - 4R cdnnel Br ‘1ey haa
" IR A 1%

or and that thp




Semi-official for Mr.Flood's
ture.
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#4
be:  We snoula ve -

w 1 you would let
us heve & despatch.

Yours siacerely,




up-‘/

Mr.Schwartze came to see me yesterday. He

said that a Colonel Brierley has a house at Mombasa
e and the P.W.D, have mcnundf?m.s

4

rorcibly for Goves
dr.Atkinson, -f
him that be "
government, He ac
_ petition 6! right, and
,du. 4 memorandum
of ventilating pub14i 1)
suggests mcurqp-muaxwuum
matter we should ask the Gevernor for the rneu.
B 1 o me thet this might be & geod
, 46/ u‘-nhub-uwatm,
refised if the sction 1
,n clearly discloSes no ca
s a claim for wl egntnst ¢
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The Obvorner, of course, has dome this on

legal advice and, as the acting Attorney General 1is
new, I should rather like to bave a look at what has

happened in advance ‘of any publieity.




