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OOLOirai C.'E.PONSP'-rBri^l.P.<8/0.TO.•/»)..86.■
Coaunente on Col .Briwley* • grleranoo and re<P»«ti 

Acting Attomey*.OeneT»l" asked to raconsidex his 
deelslon.

5

ri:V

■ •*^' /• Col.Ponsonty (3 aekd)..
tU.TUIt

^^^,.29.7.37 .

■ }0M^ --
v-,

<1
/

.%
I

/

From whst I can gather from thl= despatch 
It would seem that the petition of right has not been 
drafted very expertly, but I do not think that it 
follows that merely because the petition n'ka for 
damages because the Crown entered upon the land and 
removed sand, the claim is necessarily made in tort.

^ that must depend surely upon whether It Is golnc to 
he alleged that the entry by the Crown was illegal.
Of course, if that is the allegation, it is a claim 
for damages for tort; but if it is admitted, as 1 

L think it must be, that the '-rown entered legally 
& and took the spnd legally, there may still be a

question as to whether there is not some common law 
or statutory right to compensation, and in my view thi

It is. Indeed,.almost
exactly what happened in the famous de Kyser Hotel

li, Aa.
pt

^7 '"hhy

»7 f ■:-A

*- -Urn

i
;

would not be a claim in tort.
/

#1 case.

a. #«C'

■■X

I realise the Attorney Qeneral's difficulty 
in view of the decision of some Judge J.n Kenya which' 
is clearly a wrong decision. We often grant a flat ai 
dtaur, and the last time we did it suceessCuHy wag 
in the North Charterland case.

•itJt

fii ‘

In my opinion what ought to bt done is 
this » they should greet the flat, and if the Attorne 
Oeneral still thinks that the clal-s Is laid in tort 
'be should give notice that he will demur, and he 

If the Court holds that he cannot

-i.
/

i'' ^ ^ J he; Van#*

/
V

should deiBur.t

do
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'' Ck4 sy.: 4 i ;i
do that, he shoul^ aott i5§t t' _

Having done that, he 
can proceed with his demurer upon which 
will be decided the queitlgh v^iether the

If the

.1fch«y will reject

(
1 ,

r ■

-t*
Of the I4w set right.

(6 anoj). ~5 0 ■- ■

,C claim is or Is laid In tort, 
i J:Coul^*t fiols tl»t it .1^;hot,

dgimjrrer and iiy the petition on its 
■ Uits.

i/./o V

?
j

20.9.27.

S (f . fli W*.<£.

>/ l~U ^ ^

*/;[[ k 5^-
,10.1,1.37.ll.H.G.PIU.IIIG(5/D TO JW.m.nOD).. ..

Connenta on the oaee.

..........so.11.37._____691...........la.OOV.KKflYA.......... ..
States that the Attorney-Oenl.ls in fall acre-’-wnt with 

proposals contained In para 4 of (7) and Indicates ^ 
action taken. i{:S« f d .«“■ -v
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0/AIR MAIL

Government House 
Nairobi 

Kenya

Kenya

Ho. t

so tfovemter, 1937.

I
Sir,

With reference to your despatch 
}fc. 842 of the 2nd October on the subject of Colonel 
Brierley's claim against this Government, I have the 
honour to Inform you that the Attorney General is in 
full agreement with the proxnsals contained in 
paragraph 4 of that despatch.
2. . Messrs. Atkinson, Bown, Morrison 
and Alnalie have accordingly been Inlbrmed that I am 
prepared to give my consent to the suit if their 
CAient wishes to proceed with it, but that, if the 
suit is framed in tort, the Attorney General intends 

So far, no jreply has been 
received from this firm of Advocetes.
to enter a demurrer.

I have the honour to be. 
Sir,

- 5-«
i. ^ .jYour moat obedient, humble 6ervMt„,1\* '

A
■ 3.'

• s \ V

» AIR CHIEP ilARSHAL 
GOVBBNOR.

• THE RKHfr H)HDUTiAH.E,
1, OHUSBY GORE, EC., M.P.,

SKCfiETARY OK Sl'A'l'E POR THE OUUtNIKS, 
nOWNIN* STREH’,

LONrON, B.W. 1.

,fc.



-THE SECRETARiJtr, 
NAIHCHI. 

KEIJYA CX)LOKY.✓' No.S/t)/J(a..ll/8/^/5S
Iflth November, 1957.

mr nooi, ,
■■ ' '

L' Many thanks for your letter
(Bo.58585^7) of the 11th October about Colonel

t You will see from a despatch which goes 
|P^ \ iy the same mail as this letter that we are following 

'^he lime of aOtion suggested in the fourth paragraph 
't ef the Secretary of State's despatch Bo. 842 of the 

Oetoher, in dealing with his cl him. ^
As regards the point you raise . 

yooif letter about the amount of soil which f*Hi,*«, 
iSito the river, the Public Works Department sayrt'hat 

'■ it'would set he possible to prove, from a *urYey,of 
the banks of the river at the present time, precisely 
bow soil may have fallen into the river as a 

, , result of the'operet4one*«f the Department's work

Briorley.
U

.i

A

» •- ha

J.B.W. FLOOD. BS^,
ODLONIAL Om^ 

DOWNING arTREKT.
LONDON, 3.W. 1.
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I
^ the n»w t« be'g«ing te tfce OBurts’,'-^

K It'irast be 4e»lt with there en4 the onus of proof , 
P^- of the olelB is wBon Colonel Brierley and his egentsi,-^''’

T'i

In this connection, it seems rether curious that 
Colonel Brierley’s first oleim <«i the Uth September^-

1 ►' ¥
' ii ; iW6, was for 56,125 square^ feet of soil valued at

^22A0 Mii thst his pri^t one is for 2,«.C square7'. i
. V

4



VlXU^XatStr^'l.
‘ • I

Dear Ormsby-Gore,

OOLOKKL BRTKRT.av

I am mob obliged by your letter ot the 
8th October and all the trouble that 
hae taken to clear thle matter up.

ObTlously as legal luestlons are Involved 
^ pore can be don^'at the moment, but I

^ hppm tiai some

taking ’'case 1;o the ippatt 88urt ft '

your Officem
.#

’ y

Bay^e taken euoj^

Africa.

The Rt

The t

3^//



i y ■if V >wIv'C.O. ;f ' **. ,Mr. fiooa.V-‘'f^3l6.i7. I-
■

383ii3/37.
Mr.

Mr.
Semi-Official for Mr Flood’s sigQatareISirB.Moort.

Sire. TamUxsm. c. a
P-ry'T

i)oi«nin,j jtreet. IS» y. S^MurgA. 
Anw. 0/5. 
Por/y. C/S. ofS. 
SrcretMry ofSUUe.

October, lb3V.

Dear Piliint;,

Thank yoa very muon for
DRAFT.

your letter about Colonel Brierley's

H, Q. PIIilBa, iSS«*.. C.ii.S, claim. Aa you eay., the deepatoJk

makes the local situation quite"clear

and In our reply of the 2nd''of ^tohar 

•e are aug.^esting samp further'avenuee*•
o'

I
tor exploration. These quest!one of 

tort are, however, matters for the

lawyers. There is, however, one point

•which I oust bring to your notice.
B drafts.

Paragraph 2 of the despatch at the end
FURTHER ACTION. of it saya that no soil was taken olf

the farm but a small amount of sell

fell Into the river. Colonel Ponsonby,
V

who baa written to the Secretary of

State about it, says that "Unfortunately, 
the

(•*oi-no» Wl. is.oo* TS M»Ciw-ijrt WLt|s>4-)S la M*iA....
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-:^-NsJ c.a' ’'^s^rTs^r•>
38323/37. Kenya. 't

flood, 5 10.37.the workmen employed by the Crown undaireut' ■ Mr.

ij.Mt.
&.Uc' tAo river hanks with the i-esolt that a M

For the Secretary of State's signature■
» B. Mm,.

jalte considersbla portion of Colonel ISir G. Tomiimoii.

. Siri^

Brlerley's land fell into the river and was Downing j-treet.
0

washed away. Colonel brierley furtner \ October, 1337.
\

SmUrnyrffm,.\contends tnat the removal of suc.n a large

amount of send uy uha Crown was an

/ DRAFT.Interference with hie concurrent right,".
You wrote to me on the 20th of

/Hhere Is here a dtserepanoy which should CQLOKEL O.U. POHbOHBY, M.P. ;»
July about the case of Colonel W.

carefully cleared up when a reply le being
I have nowBrlerley In Kenya.

tI returned. h received a report from the Governor ,

and It appears that the matter Is
’m

‘.■■ik...-

really one of oonslderable legal
’;'S?

eompllcatlon. The position is that
Si. '

the Court In Kenya some time ago gave
s:"

T E.VY Ftoo4-^., a judgment to the effect that Olloe the
%I flat for bringing a case against theS drafts.

FURTHER ACTION. Crown had been Issued It was not open to

Jefore thatthe Crown to demur.

deoiaion the practice had oeen that if
toW

the claim appeared to be^ln tor^the

At to rney-Ceneral

y



.*!4/

I
Y';:r^ ■

. -V

►•fc-r
plain language of the Kenya law theAttori^^.^leneral would adTise thtt-grant

C-.t# Crown has a right to enter and removebut would warn the applicant that-
5# B. lfoor<.H.

materialtoO there may still be somaSir G. TonUimtm.

^ Jk *tuc«4<

the Crown woala enter a aemurrer. ;
SirC.Bottomidy. 
SwJ.SkHckbuTgk 
P*nn*. VS. o/S. 
PMriy. US. o/S.

Soerttmy ofStaU.

common law or statutory right tocase it would be open to the Court/<o near
/

argUiQentd as to whetherk tne ^plaim was or v.ea compensation^and oases have been

argued in tbl* eoaaftfjr'*^' such lines, |not based on tort and it was not then
» . ^

Z have put all.these points 

to the Governor and I fear that as
¥DRAFr. 4

:v

a
legal lueationa are Involved which f

may come before the Court 1 cannot
■j

1
do anything more on that aspect of it.nof beei;! far this local Judgment, and in 

of th^^^^^torniy-General ' 

heTo'''HM no option bvt to jrefuae a fiat«
u.6.i.uy\:

on tort,\«««

\
> \

4 I I think, however, that I ought to tell

you that in dlscuaalng the matter the

w- “* It. ~ ---k" Oovemor aayat that Colonel Brierley'a

A claim la considerably exaggerated sinetiy advlsess, however, are, of ' cU

^ 6^ you
I u- «,uu wuuUu,

.V\
the amount sf materials mentioned in tu.J>Rinion tnat tne Kenya Court decision is probably

^ plaint, la far in excess of'ttts Amount'r aoAJuiwve accordingly augoiated tnat /
FURTHER ACTION. actually taken. the figures in thieos taken to put it rignt, if

Alsooonnectlon aie being checked.nacessary taking a case to the Appeal Court

the Qovemor'a information la that noin Kaat Africa. it may alsu be mat the

i
soil was taken o.f the farm althoughclaim is not in tort at ell since la view ef the

a email amount fell into the riverTs
t

duringpi aln
•fal-IXN

1)01
jr.

:.duuk.uu.u-Q



•.tunr' • - \k*.'•
m4^- ■ ■■ rt.:/•■r.

/ - K* ^ 3giu.T'

X>, rC. O*,. '
.‘-•••- .1> 'i

ifc , i
Oitriiag the underouttlng of a portion of the ;

^ 6: ruUl 2j
land. I notice that you aay in your letter

that quite a considerable portion^fall '
I '72SkH.Umt.

into the StiQ.Timtimum.

1X «rC. pmwily-
riTsr and I am taking steps to have this

discrepancy brought to the notice of the Pees. 0 J. l^S.

(Sr « iPm^. vs. tfS.
S-: ■ /•lithertties in Kenya. SmitmycfSitti.

Jiy 3
I cannot do wtblng oora jgittho i DRAFT.

IKu y« s/t- •H-
y 'X :

|q^eii{k^tlsiej ainop the legal issues aiw really
, S-

••a\ »• /e^.rather osiiplioated and inTOlre question's of 44 •r*.. 44 S^-fr in r«garcl t« i%;,*rlkhta •£ tbe tj^amertant pelioy
'I/ 

^ ji
[aubjeot against the Crean. tAs you will, see, 

taking steps to have as aach enqui)^

r the facts as possible made, and 1 can only
\ ’

i*

hope thet the ceM eltl heureperij eettle4'«

A

Ui^

sd^ 44u*U eseii.«a/C:47*^
X.M. AmwtU juXjC^ ‘SA^k/h

i.-swi
.i.-
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tff.
^ ^!0 a3^Ca. /UJ u 4- AS^fl. Uoon, 

SirG.TomdtuoH. 
SirC.BattomUy. 
SttJ.ShmMmtk ‘
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^ A9.mJi vk ftAA
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1 i.c«v« tt.e .i'lOMOwi’ to aduroi.;..

■eertalii :t!oidaSX'^''"*;;SBaojeot of at) alleijed iiiEvc.nce of a

Kflerloy In ponneotloii the ECs'clidt

..■eMj?tmep4-fa-..^t-ife sand f rofesht^’^iiiii iH. - 
iy.G-overniaent purpoEes.,,- Infojiuatiprt 

ein t^en wltlj a 
^Alicly In

'..orl.s

: Ci.:l

I Si*mtiV \ ft:%l' w itf-' 'Si;!

I ■

^USSIIi
•-iV

'■ 'i"' :-': '"ft..-'

mi
: tbe itiiidS|P_!jd '.oaliedul^: 

pulilc tiur-pose.
f-

J.loiitl rlerley's tE.r:.: '..c-e .lef-rast

plf.ce/
Kiji RKai:E KCiroijSidSIE

■,V ^RmSey sobs, P.O., ::..., 
, ^lagpRSTARY Ci' Ei-YE 

' ' 4, 3TE,2i'r,
:; j: ILIIES,

P'.S • -'d
■\ 1*\:



ap.: pi';,:ttie Bxsoutive 3'njineeri
eo4;*: ’>9 '

tpEs eanffTiaa'i^^ugiecL ircia the ri‘^^-.' -....loh

■i>

‘i

rune through Colonel Irierley's fari.i i.nd also ;r..; tho 
”0 snil v.aa talcen of- the iMtn■T< 03,nkB of tVu t river.

,tohut a small amount of soil fell l:.tc the river 
the undercutting of a portion cf the oank.

In Septemhei'i. 1956, ■..e&S-S, Atkinson, 
Lorrlson and Alnslle, acting for Colonel irierloy

3. roviji,

A.^uhm It ted a claim for demagea to the auiount, ^f ..7C~.lt.C

and the iiu'et'tlTrf ofjto the aceoutive Unglneer, I.rombaaa, 
legal, liahlllty was referred to the Attorney Ceneral hy

As the result of thethe Director of luhllo V/'orks.
'a advice Sovernment denied all liahillt 

'‘ tout-tct thir Bhme time, having regard to all the clroumli 
iiBtanooe of the case,, offahred Colone^'®’^'rfe|iey:;;an^e?EiBp

Thl's offer^TOi|’^rBfuaed.

Atterney Sewral:
-'^is

■m

; ■ gratia payment of £10.

4, In due course a plaint was present©!;

_■*

>F?

:of'Right Ordinance the

■” ..........

^ rSo‘'^s.isMiiae«# 2.^
SW;
!?■m 1,2<3C tons of . Band ® Sh. 
ikht- 5/- per ton.....•••<•

2,615 square feet or soil;,.
a ^■.-0

1
■ ’’ *' Sx

!f0y 't- .1.^ ^ .3- ^
' 'In hie plaint tha.pupgil®

r ■
iSr? 1.- ■* • ^

pl^hhreaeii^ 
that hla rights'ttnd^f''the Crown. Lands

a

ocntraot of-
- Ordinance of^unden the grant had tJeen infringe ,.

merely confined'himself to a olali.: for damages oooauoe

-.3

V.Is lanr t.nc re.'.ovecthe executive engineer entered upon
3..v;o/

I '.■A-

*’7: .iiiSsaAfcrrL^..
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unC tbe-

:;o.i4
a. tl.e jovf-rnor* i ilfct b.’.s, fce*.:i_.->>-

^-■: V-.. ,

ii-eTl

mi•
tataourt defltc <

ikt- u-Stsoannffe^eraur 
tt .iiaO. Ueen tiis trs otlce' in ^

arant*ti tlie Jrown
iny ■ * 01- iii® •deolBton
., -..iiSB -liei.ttorney Geueral. to advlee the yrant oi 

framed In tort.laut to warn tV Isfit tn&t 
fils rridtlee was

;ran^ was 
the Jrawj woalu enter a demurrer. . 
taeet on Hooineou, i-rooeedtn^^B

rliaAt le prepared to trsmi ;-
i-***'-

tiiat be l»'bot euln:;' the ure«'v. In tor^.te oXear
u fUt will b* 8WMt*c* but

-/“t-



ft 'f.r .V.[^rr »v -^•Wn \

' "■*“'■'’ «*?"J^iITiBG Colonel irierie- of its„ln-cn^
eeter.und .to'-'

%
X.

■Sf: *-- *';\ : -sir" ••
-i*

• 2 ••r
on to

7 ^e^-Aoa. If eo?. 'la-i ole. entered 
Wd for- the „aarib~e

u >00
; JCaione. -.rler^e# 

imentlties of
of. obti in'-jJC lt.rf:e

»!?
■■*x-

and other oibiro 
ployed by* the 0»b’;n

ournot#®

uode^eilfc the rj.ve • bu; ;cs V It) tj.^
V !

that a e^ulte oonr.derable tioa OC- Go*o::. ^

e|4l a^„/ :olOMl - erl^-

r«>^tm^ootehdn t3,at anc^h'ler^i.,nt of

h-'i ,W.c>i--ot;t
d''' c.^/ '

^ r'.er-e-*"
li'' fan into tho r'.ver and

'‘-aU*,

*’ ^

-r>
Wrr.il cla>v. t-.

>'< r.-; ?i-' t Vi't U
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86th Jul:
. ■’

« 119 AU^
Ac.o.n-G:^_y

Colonel V.'.E. Brlerft^ 
treated ■■

' 1f' I an writing to you Sn boh«J®W 
Colo^_«ho,A»nol

■ ‘ - a., Z sonev/n:.

Gonjral for tSal Co

■^JS

4t

T‘2£’^
- - v ■ i V-ff%

liittlng' the natter ropy ;9»|i)rtly llbji
*

( Colonel Brierloy J.a tbe 
acroa of land aoiae fiftt an milV 1tv- parVV

-
,: the

aBa.,Khrc‘iu1

■ -ofiit rune a tidal river in tli^‘ (^r»itt''» 
eand. Under hi lease Colo^X^lfiii 
eiflo right to win abd renove 

Hi)'of the Kenay Crown ^tn.Ls 0rdij|^||3l;

JKrown ha^ u con^ r.nt rlgB^ Sli^ 
a«a. Ay thu'Cfown >'itjjoat ^

/the osad l3 reiuireslf'br/ 'iublic:'^ 

rovided
^ •■'i^aatitnglc^coapen^triA ^p 

(V^”*teffered b^__a;!|ko«j^H^|.roug^^'tho;:Oxor5s 

:.aald rt^t., I'
^»!<J*'’'’oari>>j«£rt of i^lhalicrSm li.-We"^

if
V'-. )' :■ m

.*9;:ip uie ev
{\ .■■' ' ;r.mV K' ■

i. \

iik

Vk ■. . 'L <«it is farther e

‘m^
y: Jkl*,

kiv Ik;V., r

.. ^.
•nl
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4
-1.:-'.’;, after .

BJtar and\to’i 
Colons* :.rier*e.7 

l^ientltlea, of
£ana other oabll’o !.urpo.s=^.ahf^™nt.l7^= 
g ployed by' the Cro-.;n undethe i^ver barlcs vit), tha r*,plt / 

. that e quite oomlderabie ^rtion «
l»to the
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