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Tne object of thie Bill welating to Truets
of Land is to ensure t.nul.'ln;n Trusts are made  the
Trustees are given all the powers which experience
has snowu they g;o,ltkely to req&ire. lne pregent
positica is Wbet wnile it is possible uader existing
legi;lanon td’r all” the necessary powers Lo be
Laken by tne Trustees, these poae;‘e often are not
taken, in wnich caee there {s danger of grave
complications arisinyg wnich usy only Le remediable
by specisl legisletion.

e Legeal Advigers will no doubt sdvise
upon the terms of the dxll‘ from the légal pojnt.of
view, Tt would appesar to ve free frem objection.

Pir’st, nowever, the que®tish of the
inclusion within the Bill of Wakf property requirew,
considersation. , 4

The point appears to be that Wakf property
cannot in theory be sold and, consequently, that K
Lo ma<e Wakf property subject to a "t.ust for sale”
runs the denger of offending Mcelem susceptipbilities.
from pages 7/1-2 of the "Land Law of Palestine" by
:0udoy and Douknen 1t sppesrs that in spite of the
luelienable character of Wakf property there are
legel devices within the lew of Wekf by which the
inconyenfences resulting from the rule of
malleuabnx;_y >l ve escaped. In some cuses |
Wexf property cun in fact be sold It would not,
therefaore, appsar to be likely greatly to offend

Moslem opin.on if Wekf property is brought under a

law conferring the power of sale upon the Trustees.
- 7
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e e ) o b {" e, o Y
flagged in "~ . 4 F In sectien gl d‘ ’n'gh. , ‘ There is no question of the Bill compelling the sale
sttached volume. Bxproppi’tlon of Lande wmo, 19:6. powers

of Wakf property egainst she wishes of the Trustees.
pe are teken by Government of an alt.ogotnor more ' |
‘ gemprenensive kiad. e foroible .er‘.uo* the Governor does not mention and wnich preeumably

N, of Wekf proper\y is thu ® -wh -oro seyere . can tnerefore be discounted,.the only difficulty in tA
ict letter of Wakf law )

Apart from the political danger of aa outery, which

/ :,‘ infringement upon the - Bbll"oul:i s«ffbaer to be the mcongx'bwy wnicql may

"}’_‘ ‘7 e i - ';b‘n the’ proposal under the ',Ktnﬂﬁll wxn?mt ‘x‘ be thowght to arise in vesting in mortal ’Erusteas

' A !‘ 'J.v‘.‘»'*{‘_,'i "““ .!ruttees to sell property. property which is consideres¢ to belong to the

o \ ’ j‘.,_",‘i A“ akog " 1 There apears, moreover, already to « Aluighty * see Gosdby wnd Dodkhen, page Tl. Phis

f \ . “ g o‘;(iat m Kehys law a case in which the Trustees " polnt in metaphysice sppears, however, aleo to srise

of Wa«f property have oeen roq}:\ired to take in the case of Section 6 of Cap. 28 and to have

-

powers, &s far as tne sale of property is i

o>

presented no difficulty tnere. v
concerned, similar to those in the present >

. _#11. Under section 12 of the Wakf At the end of paragraph 2 of the despatch

Coumissioners Ordinence (Cap. 28 of the revised it is suygested that a possible solution would be

edition) the Commissioners have power to order to exclude from the Bill all Wakfs?i.e. both presént

tne sele of land in gertain circumstances. _end future, in the Protectorate, out to apply it to

In genersl it would seem thet the Bill | all future Wakfs in the Colony. {his suggestiqn is

i does not propose to do more as regards the power b presumably based on reasons of edministrative

t ’ : . i
A of sale than to give general application to expediency alone, tne majority of the Wekfs being

what nes alresdy been lsid down in particuler v ...sltuated in the cosstal region of the Protectorate.

cases, i.e. tnose in which Propetw‘:ip held It leaves umsetiled the question of principle and

by the Waxf Commissioners.  The Bill does not J would not appear to be a very happy solution since it

go as far as legislation in other Lependencies; - would &ResAy lesve open the possibility or two

4 3 . L
and it sppears to do no more than require neighbaouring Wexfs divided by the frontier between the

o
powers to be taken in all cases to do what 1 Colony end the Protectomate being on en entirely

i within_sbe ¢
in fect is already done in some cases different footing.

grariawgue~os toe law of Wakf. Moreover, ﬂuﬁ‘

is a great difference between laying down the ; The Governor does :n0t mention any

powers which are to be taken by Wekf Trustees consultation heving teken place with Moslem

and requiring the Trustees to use <thobe pom..l

. Kenya (perhaps pecause this would have involved

representatives or with the Wexf Commissioners in

- “ s * 4 y disclosing




disclosing tne contents of the Bill which it is
desired to keep confidential). The most ready
source of advice on the subject available here is the
India OIfice, and a letter snould go stating ‘the
position, forwarding a copy of the Bill and of Cap. 28,

end esking for advice. -~ -
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sr. Paskim spoke to meivabout iis before
n leave and pointed ou 1at my draft
reply lgnored the request ia para;rs 3 the
Kenya degpatcn. Ae asked me tu.consult ..r. Ingrams,
£
Q Jdr. Downie, iWr. Acheson and ur. Williaas on Lhe
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point, of view of Moslem susceptibilities.
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2. Io Wr. Ingrems' opinion we should run

quite & serious risk of u etting Moslems " ]
pe & T ———

into a subject which is quite new to ne.

p 4
i , . )
n'aoese ofpnis kind." He Said wret he thought
that it was pri}nsril |
J v uad L . G ST There is & most interesting account of
communities in Kenya, dfd is
b v, RS S the Wakf system in Cyprus in a report by Mr.seager
equests should be except fro i
- oted from the provisions of of 1883, which appears to have been the document
the Urdineance unless ! J 1} ti }
(. Goamnd vine Hea NG ot on which the present administration of Evkaf in
. e

cyprus 18 vased. ,
reﬁoni, which

their ianclusion. He 0 tnou, it eer that the
als wught
V < q d ome of this
a Commissioners nad u veen me. one in € |
a ot e 1
Wakf 1 mentioned nt

is a lengthy and detakled socument. It expiaindd

( despatch,
- Wr. Ingrams sug;ested th ' Y ’ :
G , ams sug;ested thet It mignt be ) that wdkf means wproperty granted for the sakeé of
‘advisable to ‘consult le : 1
) 4 a leading Moslem lawyer oefore God and ‘lph can never ve sold", md‘although
certain d¢lasses of wakfs u-h peen created by 8

tgking any fursaher action. dr. Dale, to wr I
il€, o iom 1

(e gmentiqped tne matter, gave U s “ j
‘4\ . > © gave tne name of Dr. . M. process of evoln’tun which benefite 1nq1viousla
Goadby,. bgt frankly dces not tnink the idea w ) \ - can.
o . the ortn much more than religious purposes, and which eewd
pursulile . ﬁ
in certain circumstances be sold, no wakf ever reol
vasulting: the ludie. Oftioe . {ts vakouf character. The sales, where sale wae 8
Wl. lograus U v LI vt
5 " Lhou, e that the ans 3 - are
b answer would probably allowed, were registered, and thp religious -
whe: p
¢ “ peneficiary ha8 8 residual interest in the property,
(a) 1u Indien law cC s i !
are is taien to evold & . - wpieh might, e.g. on failure of heirs, become
. inclusion of religious be - . ; ’ ' A
o) ou quests, etc., and . - v 3
(b) as<ing us tuv be very careiul a i : [ eecagubia t"’rﬁu
) + aboub B The Cyprus ordsmer-in-gouncil dealing with
1acluding Nekl bequeats 1 Lue law unléss the Y
= ook d the adninistration, of wakTs does not appear to
luosie. mmunl ties havd s fig -\.e L i
a.ly asked for it. X ¢ - w .M. for the sale of wakfs.

3. 1 am circulatin® tn \
rcul in tnis minug vy dr. 1 ’ } 3
indsd Yo .dr. Domie, 7He general dbductién whieh I would draw

Acneson and . N1llisus in accc nc 3
FlaHGE WIER ig that this 18 a pmatter in which, as Moslem
e fs

religious sentiment and euet.o;xl. inveolved, i1t
e

would be desirable- L0 proceed with caution.
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«ve ued a Iurtuer talk with Mr. Ingrams
0 conslders that tne Government
3 Y ‘uA\nJ.‘ ve consulted on the
osel o c4£clude Wakf property from the

rovision > e 7111, aidd dr. Blaxter (with whom

Mr. Ingrams hes also discusgged tne setter) also
considers that the Foreign Office should ve
consulted. fhis is clesrly rignt sad 1 sgbmlt

drafts accordingly,
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Mr. A. ]. Dawe,
Sir H. Moore.
Sir G. Tomlinson.

Sir J. S

Parly. U.S. of .

-
Secretary of State.

DRAFT.

JuE UNDe ouchiulTARY OF S2AYm,

#ORsIGN OFFICE. S°

JHE UNDER SoCrnTAkY OF 8UAlS,

INDIA OFFIcE. M

FURTHER ACTION.

urgh. 'D/q /s/?ﬁ . 1
Permt. US. of S -
‘ , T MS

- =
I am ._'ﬁﬂw:rumm to.
& + Yo e
. o' b Ay "
you, for the consldarqtion of

(1) Viscount Halifax, ¢

(2)  the Marquess of Zetland, 7

S
the accompanying copy of & despetol, ..

-
. A

frdm toe jovernor of Kenya, with 'it.'a:

, .
enclosures, in régard to a proposal 3z

to enset legulatiog relating to

.

Truets of Land in the Colony. - It

2

will be observed that tne Govérnor '

.

has asked for advice on the gquestion

hetner Woslem

susceptibilities
‘elaewnere in% the Bmpire misht be

injured by the non-exclusion of Wakf

property from the provisions of this

proposed legislation. 1

docordingly
-

ooy




GoveRNMENT HousE /
Nairosi
Kenva

KENYA

No. 33?

/6 Tune, 1938,

Y - \ ® i
Sir, o . ) .

I have the hongur to tnnmlg, e YOL. oogtu
of a Bill relating to Truste of Land 1n the Colony
and ¢f a Bill to Ama( the Registration of Titles
Ordxmnc{(cnp. 142 of the Revised Edition), together
wit. a memorandum by the Ae€ing Attorney Geveral w . ich "'
sets out the necessity for their gusetmens, and to.esk
for advite on one tMg question of pomy wriech has

\ 1 h 3
arisen in this condection. o g N\

X g 2. The Bill relating te Trusts of Land, as draf ted
makes no grovision for the exclusion therefwom of Hakf -~<~d
Y
v property, and 1t is a matter-for serious con-tdoﬁun- Vi w@

J as ‘to vl,at is_to-pe done in connection ‘tm t!ulo m‘.,;

‘
¢ ‘}_ | I = ‘viud that Wakf property cannot bo 0o 1ldy ﬂw“

Y ant

v‘ or chu-ge!, the mtus having only pom td p;* A

'\; ! leases, and fat in Tact Bver

¥ :

CY 3 reglstered uont}lns an expres ndi tion that the " 4
~N

‘rustd¥s shall not eell, mortgage or eusrp‘ (as the cage

y Q | may be) or otherwise dispose of the property.

h(O 1 Cpinion amon: members of the Law Society who
RN

A’}' " in the drafting of this legislation differs
L il @ ccnsiderably, sore holdin: the view that, while existing

N
EL
V) " /akfs s'ould ve protected, future Wakfs s.ould be sub-

The Principal

co_laborated

ject to the provisions of the Bill.

/' JL"' Registrar ot Titles.and the then Commissioner of Local
o g

Lands and Settlement, to whom the question

Jovernment, d
consldered tnat all Wakfs

was referred in August laet,
. —

1.%he Protesterate -sliould be excluded, but that the
ordihance/ -
™E RIGHT HOMOURABLE ) . s
1ZATLGOLY MACDONALD, MeP.y - L
SECRUTAY OF STATE FOR T OCLOTINI, (
\ -

DOWNING STREE®,
~TLONDONw S.7. l. 7 ¢




bl \0

Crdinance should apply to future Vakfs ia the Colony.
™e question whether "Wakfed property shiould

ve made suvject to a trust for sale is one in wuich

loslem susceptibilities elsewhere in the ZSmpire mignt. ve

injured by a wrong decision, and I have therefore thought

it deelrable to seek any advice on fuis poiut that you

may be in a position to offer. 1 <@
I tave the honour t So. (
Sir, ks

- ' Your most obedient,
humble servant,

- ot
<3
. S— g ) -
Y
SRS
» - N
N |

: "R

*a
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. MELMORANDUM ON A BILL RELATING TO
TRUSTS OF LAND.

Where land is the subject of a settlement
or trust, whether by way of strict settlement or by
being vested in trustees with or without a trust for

o~ o sale or power of sale, there is no person who, by
virtue of absolute ownership, is capable of excrcising »
in nespect of such land the usual powers Aneident to
the owmmup of land. It is clear however that, in e
_ order to obtain the maximum bevefit from such land,
end to save it from going to waste, it is essential

(assuming that the land is not acquired in breech

of trust), there should be some person capable of .«
exercising such powers - or at least some powers of
leasing, mortgaging, management, repairing, snd ;."-‘;’
1lpmveient‘_,- in relation thepeto: more especially n. '
in this Colony, where, by t}}o nature of the climate
and of the usesto whieh the lend is put, a very short ;
period of lngiect can result in very serious damege
to or depreciation of the land. Nevertheless, from
the very nature of a trust there cannot be any person
with such powers, unless they are expressly conferred
by the instrument creating the settlement or ¢ rust,

or by operation of statute law; excepting only that >

trustees of land have been held to have oertain very
limited powers and duties of letting, cultivation,
cutting timber, and insurance, under the English

Coumon Law.

3. In the case of settlements and trusts created
by deed or by will, all necessary powers can of Course

be expressly conferred by the deed or will; and in

cases where there are no sucn powers, the bemeficiarie
L)

T




if all sui juris, can by sgreement remedy the icfect,

L
Still there can be, and often are circumstences ip

which the trust itself is not comstituted by any
instrument, but arises by operation of law; orin which
the instrument creating the trust has, throughl an
oversight or through mo pumh.q‘ﬂ land being
contemplated at the time, omitted %o confer the
NCCESSATY DOWErsS Or Somé oflélel; and in such
circumstances, 1if ‘gny of the beneficiaries (whether Ui
vested or comtingent) are mot sui juris, the defeft’
canoot be remedied without the aid of statutory
provision in that behalf.

<

£l

5. That such statutory provi:cicL has for some
time been recoguised in Bugland as essentia] is ;
evidenced by a series of Bnglish Acts, compencing with -
the s«tuu Estates Act, 1866 (“An Act to facilitate
leases und sales of Bettled Bstates") and continuing
through the “ettled Land Acts 1888-1890 upto the Llaw
of Froperty Act, Trustee Act, and Settled “and Act
of 1985, whe x'eby wider and wider powers han progres-"

sively been conreh\*-d upon tenants for life and
trustees of land.

The EBnglish statutory powers in relation to land
the subject of a strict settlement and moneys arising
therefrom are at present contained in the Settled Land
Act, 1925, and are by that Act vested in the tepant
for life (if suil juris). The powers are set out in
Parts II, III, IV and V of that Act (sections $8-98
inclusive) and are very extensive, including .powers
to lease for lcng terms, raise money on mortgage, c
vary and otherwise deal with leases and mortgages, and

execute improvements and recover part or the whole of

et -
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the cost thereof from capital moneys subject to the
% . __same trusts. By section 102 of the same Act special
provision is made for the case of a tepant for life

who is a minor; the trustees being empowered, during

' such minority, (inteyalia) to cut -timber, work mines,
execute improvenents,l.lli repaifs,insure, nnd "general-
ly to deal with }.he land in a proper and due course
of mapagement® - and, out of the income of the land, to
pay the expenses in the exercise of the foregoing k
powers, in addition to which they have all the -
statutory powers of & tenmant for life. By thes
Act certain further powers relating to moueys arising =
out of the lend are comferred upon the trustees of
the settlement, including power to treat other moneys
and iovestments subject to the seame trusts, and the
income therefrom, as if the same were preceeds otw‘v
sale or income of the latd itself. (88.76-78). 3

4. The statutory powers of trustees for sale
(which, under the present Englisb law, includes all
trustees of land other then trustees of a strict
settlement) ere conferred by section 28 of the lew of
Property Act, 1985, whioh provides (inter alia) that_ “

’ "Prustees for sale shall in relation to land ........
and to the proceeds of sale have all the powers of a
temant for life and the trustees of a settlement under
the Settled Land Act, 1925, including in relation to
the land the powers of management conferred by that
Act during a minority........... ", That is to say
that all trustees of land, other than trustees of a
strict settlement, have the very full powers of leas-
ing, menagement etc,referred to above in counection with
th? Settled Land Act, 1925; and that they further have

power to pay the costs and expenses incurred in

e
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.
exercising such powers out of any income arising from
the land or from other properties subject to the same
trusts, or in some cases out of the capital thereof.

The Bnglish Trustee Act, 1925, deals with trusts
generglly and is not limited to trusts of land: and
by that Act ogrtain powers of insurance and raising
acney: by mortgdge ounly are conferred. "

5. ln this Colony, unless the English Settled
Land Acts 1822-1890 ‘can be held to apply, we have
only the Indian Transfer of Property Act, the Crown
Lands end Registration of Titles Ordinances, and the li
Trustee Ordinance of 1929. The firsj three mentioned
contain no provision of the kind mquind and the
Trustee Ordinance, being takeu from the English
Trustee Act, 1985, coufers only the powars of losu- "
rance and mortgaging ebove referred to. KXNMAAEX : ;
LA TNAY It"is generally considered that the hngl :
Scttlo.d Acts (whereby the great body of the powers ‘V
of English lrustees are eenferred) wquld mot apply.

6. Inconveniences can still be avoided in many
instances by express provision in the instrument I §
creating the settlement or trust: but unfortunately
land in this Colomy is often held upon the trusts of !
an English Settlement - e.g.where the funds of such
settlement are, by virtue of the express power con-
ferred by section 4 of the Trustee Ordinance, 1929, .
invested in the purchase of immovable property here.
Such settlements seldom confer upon t!w‘trustees any
express power to deal with land, either because no
purchase of lamd was originally contemplated (there is
no general statutory power #m England to iunvest in
land) or else because the Englisu statutory powers of

s
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exercising such powers out of any income arising from

the land or from other properties subject to the same
trusts, or in some cases out of the capital thereof.
The English Trustee Act, 1925, deals with trusts
generally and is not limited to trusts of land: and
by that Act ogrtain powers of insurance and raising
mcney*b,lv moptgige only are conferred. N

5. In this Colony, unless the English Settled
Land Acts 1822-1890 ‘can b€ held to apply, we have
ouly the Indian Transfer of Yroperty Act, the Crown
Lands and Registration of Titles Ordinances, and the
Trustee Ordinance of 1929. The firsj three mentioned
contain no provision of the kind required and the
Trustee Ordinance, being takeu from the English
Trustee Act, 1925, confers only the povirs of insu-
rance and mortgaging above referred to. XNMMENEX - -
CELIKLY It 15 generally considered that the English |
Sottle.d Acts (whereby the great body of the powers
of English ‘rustees are eonferred) would not apply.

' 6. Inconveniences can still be avoided in many
instances by express provision in the instrument
creating the settlement or trust: but unfortunately
land in this Colony is often held upon the trusts of
an BEnglish Settlement - e.g.where the funds of such
settlement are, by virtue of the express power con-
ferred by section 4 of the Trustee Ordinance, 1929,
invested in the purchase of immovable property here.
Such settlements seldom confer upon the trustees any
express power to deal with land, either because no
purchase of lamd was originally contempluted (there is
no general statuto;v power &p Bnglsnd to iovest in
land) or else because the Englis. statutory powers of
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management, etc.were relied upon. Iu the latter event,
it seems that, whatever the intention of the settlement,
the lex situs is the law governing the capacities of
trustees in relatiom'to immoveables, apd repw can
only be had to powers éxpressly uonfarw *tpcn

from the foregoing eonsiderstions, 1t\lhould be m
ed that the insertion of ©Xpress powers to deal with
land is/extmnely cumbersome formality, and greatly
ingreases the lemgth and cost of ‘the deed. A reference
to Kel and Elphinstone's Precedents in Conveyancing
(Tenth Biitiom, Vol.II, pp.609 et seq) will indicate

the voluminous nature of the provisgons required.

7. The present position is that trustees in
this Colony are given statutory power to iuvest in
land, but no power to deal with the land when bought,
beyond the powers to mortgage and to insure. It is
true that application for necessary powers in particu- !
lar instamces”can be made to the Court under section
55 of the Trustee Ordimance, 192¢, but such applica-
tions involve considerable expense, and may have to
be made on several separate occasions in respect of
one trust estate, Moreover,the Courts are reluctant to
graut powers exceeding to any marked degree such
powers as are already conferred by law. More than one
trust has already found itself (e.g.by failure of a
mortgage ) with land on its hands, with no prospect
of immediate sale and no sufficient power to keep the
land in good condition until sale. It is perhaps
superfluous to point out that if trust properties are
allowed to go to waste it is a detriment oot only
to the beneficiaries but also to the Co}ow u(n
whole.

8. For these reasons it is considered that the

¥

s C C. 4
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time has come for the.powers of Trustees of land in
the Golony to Be aléarly defined by law, and the draft
Trusts of Land Bill which forms an appendix to this
Yemorandum 15 an attempt to put into statutory form
legal pmvhlons 'h.lch hue preved successful in
Ergland. y

9. The 3111 with the ekoeppion of some four
or five new Clmos, follows the law on the subject
contained in the Bnglish Settled ‘\lﬂ Act; 1985, and
the nugnsn Law of ¥roperty Act, 1985,

There are eight Parts in the Bill of vhich Part I :
deals with pnlmnry matters, Part II deals with
Implied Trusts for 'do Part III is concernsd with
Statutory Trusts for Sale, Part IV gives wide powers
to Trustees for 8ale, Part V sets out how capital
uoney is to be invested, Part VI deals with Improvément:
Part VII makep general provisions as to Trustees of
land and Part VIII contains certain Supplementary
Provisions.

In addition to this Bl there Ts also oronmmiat/
a Bill to amend the Megistration of Titles Ordinande
(Chapter 142 of the Revised Bdition) in order to
provide ror the Registration of Trusts under that
OnunanWIAtter which is at present in a state of
doubt.

10. With regard to the Tprusts of Land Bill, it
will be seen that the greater part is little more than
repetition from the English Acts. Part ITI, however,
is original and requires particular attention, both inp
its substance and in the drafting. It is aimed dgeinst

~the ore:tiou or continuance of strict settlements of

any kind and provides in effect that €very settlement
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must teke the form of a trust for sale with the land

and appropriate pm;-s vested in trustees (not the
tenant for life, as in a strict settlement) and the
beneficial interests attaching to the proceeds: of
sale if and when effected.

11'. liylmthic w.bo regarded as a drastic
departure froh hgnﬁ law it is noteworthy that o

less an duthority than Dr.Chesliire has suggested that
Wuch weuld be gaiied and 1little lost if settlors were
. reqiired to $ for sale in all cases. (sgo

page. 708 of Cheshire on the Modern Real Puporty.
Srd Bdition). - v v

12, The Trusts of Lund 3111 has attached to it
a Oomparative Tdble showing the origin of the various
Clauses, and a copy of the Bill,showing in red ink
where the Clauses differ from the corresponding Tl
of the Buglish Aets,is enclosed for facility eof

reference. .
- ' 4 'Y v
Saate. fhdbdee.
Iaimbi. 2 %
51st May, 1988, ACTING ATTORNEY “:..
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COPY OF THE TRUSTS Om 1938,
SHOWING IN RED INK
DIFFER FROM THE
CLAUSES OF THE ENGLISH
ACTS.



A Bill relating to Trusts of Land in the Colony

BE IT ENACTED by the Governor of the Colony cf
Kenya, with the advice and consent of the Logislative Council
thereof, as follows : —

PART I
PRELIMINARY

1. This Ordinance may be cited as the Trusts of Land
Ordinance, 1938.

2. In this Ordinance, unless the context otherwise re-
quires—

“building purposes” and the impi
poses

%hm«: udtﬁerepamn;dbmldiny and
a lease™ is a lease for any building purpose or pur-
M therewith;

His Majesty's Supreme Court of Kenya,

“Mh"qd “eonveyance” include‘ a mortgage,

secunity, , assent, pmer, release, and every other
assurance QMMMJEMI:E_
or of an interest therein by any instrument, except a 3
and “dispose of” and “convey” have corresponding meanings;

“instrument” does not include gny Ordinance or Statute
unless such Ordinance or Statute creates a settlement within
the mcaning of Part 111 of this Ordinance:

“land” includes land of any tenure, and mines and
minerals, whether or not held apart from the surface, buildings
(whether the division is horizontal, vertical, or made in any
other way) and other %#My; also a rent, case-
ment, right, privilege, or benefit in, over or derived from land,
and any estate or interest in land;

Short title.

No. 13 of 1926,




“lease” includes an agreement for a lease;
“limitation® includes a trust; and “trust” include$ an
implied or comstructive trust,

“mines and minérals” mean mines and minerals whether
already opened or in work or not; and include all mm::s
and substances in, on, or under the land, abtainable by
ground or by surfage working: and “mining purposes” include
the sinking and scarching for, winning, working, getting,
making merchantable, smelting or otherwise converting or
working for the purposes of any manufactusg, carrying away,
and disposing of mines and minerals, and the erection of build-
ings, and the execution of engineering and other works suitable
for those purposes; and a “mining lease” is a lease for any
mining purposes or purposes connected therewith, and includes
a grant or hcence for any mining purposes;

“mortgage” includes any charge or lien on any land for
securing money or money’s worth, and “mortgage money"
means money or money's-worth secured by a mortgage:

“movablgs” includes all property other than land:

“personal representative’ ieans the executor or adminis-
trator for the time being of a deccased person, and where
there are special pergonal representatives for any purpose
means for sugh purpose those personal representatives,

pe

-
“possession’” includes receipt of rents and profits or the
right to receive the same, 1f any: and “income™ includes rents
and profits,

“property” includes any thing in action, and any interest
in property, movable or immovable;

“purchaser” meaus a purchaser in good faith for valuable
consideration and includes a lessee, mortgagee or other person
who for valuable consideration acquires an interest in
property except that in Part | of this Ordinance and elsewhere
where so expressly provided “purchaser” only means a person
who acquires an interest in or charge on property for money
or money's worth; and in reference to a legal estate includes a
chaigoe by way of legal mortgage; and where the context so
requires “purchaser” includes an intending purchaser; “pur-
chase™ has a meaning corresponding with that of “purchaser”;
and “valuable consideration” includes marriage but does not
include a nominal consideration in money;

3

“rent” includes yearly or other rent, and toll, duty,
royalty, or other reservation, by the acre, or the ton,.or other-
wisc, and, in relation to rent, “payment” nchd:rm *

“fine” includes premium or fore-gift, and any pa =3
ﬂm.orbocﬁt‘muwml— a fine, premium, or :
fore-gift; |
"sécumu" mt:lude stocks, fuudl’ and., shares; ) 1

. v,)" b

i p ] i rdi . @5 No. 4 of 1931
% E the Con_-gx_:uons (Probate_and Admmmuon) No. 40 of 1931
( 0 Ordinance, 1931, and, in mnw

of a bankrupt and property subject tg

uncuncome-nex tofou oin

-
uon, T__J_@__Cﬂi_lumw 1o apply the
i charit

“trust for sale™, in relation to land, means an immediate
binding trust for sale, whether or not isable at the ’

or with the consent of any person, and with or without a p '
m-ldan'ommth-h:“m(uule” ”»
mean the p G holding > i -
hndontnmhtule md"powertoxxmpone--b" X i
power to postpone i the exercise of a discretion; W
8. (1) A power to postpone sale shall, in the case of every Power 1o
trust for sale of land, be implied unless a contrary intention PostPone sale.
appears
(2) Where there is a power to postpone the sale, then
(subject to any express direction to the contrary in the instru-
ment, if any, creaung the trust for sale) the trustees for sale




Duration of
trusts for sale

Appointment of
Just

sale ol Tan:

I
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shall not be liable in any way for postponing the sale, in the
exercise of their discretion, for any indefinite period; nor shall
a purchaser{be concerned in any casc with any directions
respecting the postponement of a sale.

(3) The foregoimg provisions of this section apply whether
the trust for sale is created ‘before or after the commence-
ment or by virtue of this Ordinance:

(4) Where a disposition or settilement coming into opera-
tion after the commencement of this Ordinance contains a
trust either to retain or to sell land the same shall be construed
as a trust 1o sell the land with power 10 postpone the sale.

4. (1) Where land has, either before or after the com-
mencement or_by virtug of this Ordinance, become subject 1o
an express or implied tatu trust for sale, such trust
shall, so far as regards the safety and protection of any pur-
chaser thereunder, be deemed to be subsisting until the land
has been conveyed to or under the direction of the persons
intérested in the proceeds of sale

(2) This section applies 1o sales whether made before or
atier The sement of this Ordi but operates with
oul prejudice to an order of any court restrfining a saje

8. () The persons having power (o appoint new trusiecs;
of land upon trust for sale shall be bound to appoint fhe
same persons ( ) who are for the ime being trustces of
the settlement of the proceeds of sale. but a purchaser shall
not be comcermed to scc whether the proper perfsoms arc
appointed to be trustees of such land

mmmmmmrw%mc
settlement of the proceeds of salg(comes into operation before
or after the commencement gf by virtue of this Ordinance

6. llillh“aldmhnlmdmu’byn:
disposition made requisite to the execution of a trust for sa
of land, then, in favour of a purchaser, the comsent of any
two of such persons to the execution of the trust or to the
exercise of any statutory or other powers vesied in the trustees
for sale shall be deemed sufficient.

(2) Where the person whose consent 10 the execution of
wymmumuew:ubcmqmmdmndu-
position is not sui juris or becomes subject to disability, his
consent shall not, in favour of a purchaser, be deemed to be
requisite to the execution of the trust or the exercise of the

power, but the trustees shall, in any such case, obtain the
separate comsent of the parental or testamentary or other

guardian of an infant o the per:
M' =
4 lupatic.

(3) The trustees for sale shall, as far as practicable, give
effect to the withes of the persons of full age for the ume
being beneficially interested in possession in the rents and
profits of the land watil sale, or, in case of dispute, of the
majonty (according to the value of their combined interests)
of such persons, but & purchaser shall not be concerned to
sce that such wishes are comphied with.

7. (1) A purchaser of lgpd from trustees for sale Shall Purchaser
not be concerned with the trusts affecting the proceeds of o
sale of such land{(whether made to attach to such proceeds ceeds of
by virtue of this Ordinance or otherwise), or affecting the 0 o«
rents and profits of such land until sale, whether or not those or to a trust
trusts are declared by the same instrument by or which, g OPerstion-

by any instrument consequent upon which, the trust for sal
is created.

(2) Notwithstanding anything to the contrary in

3
*k of land is cm? or in the settlement of the net proceeds,
the prc of sale or other aiiml money shall not be paid
to or applied by the direction of fewer than two persons as
trustees {or salc, except where the trustee is a trust corpora-
tion, but this sub-section does not affect the right of a sole
personal representative as such to give valid receipts for, or
direct_the application of, proceeds of sale or other capital
money, nor, except where capital money anses on the transac-

tion, render it necessary to have more than one trustee.

PART 11
IMPLIED TRUSTS FOR SALE
8. (1) Where any vested in trustces by way of Trist for sale of
security, becomes, by virtue of my%_ml‘_:’g_lg Worpimd.
imi 0 or of an order for fi . O ap -::;:'::l’ e

redemption s
barred
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(2) The net proceeds of sale, after payment of costs and (iii) i to or in trust for an n for any esta
expenses, shall be applied in like manner as the mortgage . on happening of any cvent; OP- .
debt, if received, would have been applicable, and the income " . . . - - -

A 2 Giv) w0 or under the
of the property until sale shall be applied in like manner as N ) T — Ny s
the interest, if recerved, Would have béen applicable; but this = e e
sub-section operates without prejudice_to amy rule of law - v lnm-tby‘ in ‘trust for a mn?d woman of M

of_majority in posscssion for dny estate with a

relating 1o the apportionment of capital and mcome between X PO
tenant for life and remainderman restraint on ln.mpluon: or
(3) This section does not affect the nght of sny person (vi)charpd, whether voluntarily or in consideration of

marriage or by way of family arrangement, and

to require that. instead of a sale. the property shall be con-
o red whether immediately or after an interval, with the

veved to him or in accordance with his directions, ' of f life of
’ - ; cr e payment any rent charge for the life any
. :‘;Lﬁ:;;tw" 1Pl:;°§d‘:c’:“"“ Lht ught of ﬁ . person, or any less period, or of any capital, annual,
v § ; 3 s . or periodical sums for the portions, advancement,
()nhn::ccc.nz effect wr:m prejudice to any dealings - : of o Toe benefit of any
or agrenp commencement - persons, with or without any term of years for

securing or raising the same,

9. (1) Where a settlement of

5 a

upon trust for sale. and the net rents and until
after keeping down costs of repairs and insumnce and
outgoings, shall be paid or applied in like fiannes-as
income of investments representing the purchase-money would
be payable or applicable if a sale had beeti ‘Wade and the
proceeds had been duly investéd in ble

(2) This section applies 1o all setticments Gincluding wills) . 11. (1) Where, at the commencement of this Ordinance, rraputional
whether creatgd before or after the commencement of this settled land<is vested either wholly or partially in any trustee Proveons
Ordinance. or trustees for all or any of the purposes of the settlement. sements o

PART 11l the same shall, as from the commencement of this Ordifiance, trusts for sale.
vest solely in such trustee or trustees to the exclusion of all
STaTUTORY TRUSTS FOR SALE others (if not already so vested) and be held by him or them

10. Any land whwh; g ;ﬁ w g E upon trust for sale.

nance S, or Where. di

inance, under_or by Virtue of any deed, will, agreement, t-nh?hndn'nzv::dinuyw::um?nhlyn o
Ordinange. or other iastrument, or any number of instr beneficiary or beneficiaries under or by virtue of the settle-
is_or_becomes, or purports to be or become— ment, and not in any collateral capacity as trustee or trustees

(i) limited to or in trust for any persons by way of for the purposes of the scttiement, the same shall, as from

succession, or the commencement of this Ordinance, vest solely and abso-

Gi) limited 0 or in trust for any person in possession lutely in the person, or ifi all the persons if more than one,

for a stale Or intere: ] umitat ift, being of the age of majority and having any beneficial interest,
or disposition over on failure of his issue or in any vheth: sion or in der or exp or con-

n
other event, or tingent, and not being subject to a restraint on anucipation,

L]



Attempted
settlement

constitutes trust

for sale

Nu

Intant
hold

lands

settled

under or by virtue of the to the exclu of all
others (if not already so vested) and be held by him or them
upon trust for sale

12. (1) thr?fphy. any setdlement first taking effect or
purporting to take effect after the commencement of this
Ordinance, the settled land the subject thereof becomes vested
or held. or would but for the provisions of this Ordinance
become vested or held, either wholly or partially in or by any
trustee or trustees for all or any of the purposes of the settle-
ment, such settled land shall thereupon and thereby vest solely
in such trustee or trustees to the exclusion of all others (f not
already so vested) and be held by him or them wpon trust for
sale

(2) Where, by any settlement first taking effect or pur-
porting to take effect after the commencement of this Ordin-
ance. the settled land the subject thereof becomes vested or
held, or would but for the previsions of this Ordinance become
vested or held, in or by any person or persons solely as bene-
ficiary or beneficiaries under or by virtue of such settlement,
and uot in any collateral capacity as trustee Or trustees for
the prrposes of such settlement, such setted land shall there-
upon and thereby vest solely and absolutely in the person. or
in all the persons if myge than one, being of the age of majonty
and having any heneficial wterest, whether in possession or in
remainder or expectant or conungent, and not being subject
© a restraint on anticipation, wnder or by virtue of such
settlement, 1o the exclusion of all others (if not alreéady so
vested) and be held by him or them upon trust for sale

13. (1) Where, at the commencement of this Ordinance,
settled land stands vested solely in one or more persons who
s or all of whom wither are under the age of majority or,
being of the age of majority, hold subject t0 a restraint on
anticipation, the same shall, as [rom the commencement of
this Ordinance, vest. solely and absolutely in the Public
Trustee and be held by him upon trust for sale.

(71 Where, by any settlement first taking effect or pur-
porting to take effect after the commencement of this Ordin-
ance. the settled land the subject thereof would but for the
provisions of this Ordinance become vested solely in one or
more persons who is or all of whom either are, at the time of
such taking effect or purported taking effect, under the age
of majority or, being of the age of majority, would hold subject
(0 a restraint on anticipation, such settiement shall not operate

9

in any wise to transfer such settled land, but shall take effect
mmlyuwupecmcnlbindingdllhepﬂiuwbonm
bymch-:nhmloﬂhwhhtqoonwy.ldmorm- ot &
transfer such settled land to two or more persons of the age of
majorify upon trust for sale. >

14. The net rénts and profits until sale of any settled Application of

land in respect of which a trust for sale is constituted by any o L IO
of

of the provisions of thiswPart, after keeping down costs of exercise
repairs and other outgoings, shall be paid or applied in like m frust
manner as the same would for the time being have been paid

or applied if no such trust for sale had been constituted and

all the provisions of the settlement had been permitted to

take effect.

16. (1) Capital money arising under this Ordinance Ry of
exercise of a trust for sale constituted in respect of settled
lai visiofs of this Part, while remaining

uninvested or unapplied, and securities on which an invest-
ment of any such capital money is made shall for all purposes =
of disposition, transmission and devolution be treated as land,
and shall be held for and go to the same persons successively,
in the same manner and for and on the same estates, interests,
and trusts, as the land wherefrom the money arises, wouldyg
have been held and have gone undgs the settiement if ﬂgh
ttled land had not i
been permitted to take effect.

(2) The income of those securities shall be paid or applied
as the income of that land, if not disposed of, would have
been payable or applicable under the settiement. ’

2) In case of conflict between ipﬂniﬂon; of a settle-
of Ordinance

ra
may prevail, , notwithstanding anything in the
settlement, any power (not bein.{nﬂdy a power of revocation
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Lewsing powe
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or appointment) relating o the settled land thereby conferred

or aarics_under_the settlement or

ther persons exercisable for any purposc, whether or not pro-

vided for in this Ordinance, /@fter the commencement of
whom for the time bei land 1s vested

being m‘ L settled land 1s pon trust

or as aforesaid, as if it were an additional power con-

ferred on such person or persons and not otherwise

PART 1V

() may sell land or any part thereof or any ease-
or privilegegover or in relation to such

(1) may mukc,.an cchfc of such land, or any part
thereof, ofof any Susement, nght, or privilege of

any kind, whether or*not newly created, over or in
relation 1o such Jand, or any paii thereof, for other
land. or fci"any easement, right or privilege of any
kind, whether or not newly created, over or in rela-+
In;n to other land, including an exchange in con-
sideration of m ey paid for equality of exchange :
Provided thai- = ! “
{alevery exchange shall be made for tne best
consideration in land or in land and money
that can reasonably bé obtained; and
(h)an exchange may be made subject to any
supulations respecting title, or evidence of
title, or other things.

18. (1) Trustees for sale of land may lease such land
or any part thereof, or any casement, nght, or privi{cge of
any kind over or in relation to the land, for any purpose what-

ever, whether involving waste or not, Qrovided that save as
hereinafter provided every lease—

() shall be by formal lease of demise, and be made to
take cffect in possession not later than twelve
months after its date, or in reversion after an exist-
ing lease having not more than séven years to run
at the date of the new lease;

(mﬂm&b&wmlmm_ -
obtained, regard.being had to any fine ot
aid out

¥ taken, and 10 any mongg luid out or to

for .the benefit of such land, and generally 0 the
cireumtances of the case, > .

(n) shall contain a covenant or agrecment by the lessee
for paymem of the rent, and & condition of reentry
on the rent not being paid within a umec thercin
specified not exceeding thirty days.

(2) A counterpart of every lease shall be executed by the
lessee and delivered 1o the trustees for sale. of which execution
and delivery the cxecution of the lease by the trusiees for salc
shall be sufficient evidence. .

(3) A statement, contained in a lease or in an indorse-
S S T vy

_matter of fact or of caleulation in relation
to the lease, shall, in favour of the lessee and of those claim-
ing under him, be sufficicat evidence of the matter stated.

(4) A fine or premium reccived on the grant of a lease
under any power copferred By this shall be deemed t0
be capital money arising trust for 3

mAwnum’mmxmmmu
obtained without fine of premimin. and whercby the tgnans s
not pted from ish lornm.my‘w

i of any other law . be

three-years the date of

. ng by any writing hand only comtsining an
i d of a

by the tenan) forahe pay:

ment of rent. - .
v
18. The leasing power of trustees for sale extends to the leases o«
making of— T specual subyecty

(i) a lease for giving cffeet (in such manner and so fas as
the law permits) 10,a covenant of renewal. perform-
ance whereof '¢ould be enforced against the owner
for the tame being of the land held upon trust for
sale; and

“i)a lease for confirming, as far as may be, a previous
lease being y@id or voidable, but so that every lease.
as and when confirmed, shall be such a lease as
might at the date of the original lease have been
lawfully granted under this Ordinance or otherwise,
as the case may require.
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20. () On a sale or other disposition or dealing by
trustees for sale under the powers conigrred by this Part—

(@) any easement. right, or privilege of any kind may be
reserved or granled over or in relation to

or any part or other land, including the land

disposed of, and, in the case of am exchange, the

land taken in exchange. and

(b) any restricion with respect (o building on or other

user of land, or with respeet 10 mines and minerals,

or with respect (o or for the- purpose of the more

beneficial working thereof, or with respect to any

other thing, may be imposed and made binding, as

far as the law permits, by covenant, condition or

otherwise, on the trusices for sale and the land held

uired by them or any part thereof, or on the

wp:ny and any land disposed of to him; and

(c) the whole of amy pari of ary capital or annual sum

< land. in the case of an annual sum whether tem-

porary or perpetual) charged on or payable out of

the land disposcd of. or any pert thereof, and other

or annual sum) be charged exclusively on the land
disposed of, or any part thereof, or such other land
as aforesaid. or any part thereof, in exomeration of
the rest of the land on or out of which such capital
or annual sum is charged or payable.

(2) A sale of land may be made subject to a stipulation
that all or any of the timber and other trees, underwood,
saplings. and plantatons on the land sold or any articles
altached to the land shall be taken by the purchaser at a
valuation, and the amount of the valuation shall form part of
the price of the land. and shall be capital money accordingly

21 A sale, exchange, lease or other authorized disposi-
ton. may (p such manncr and so far as the law permits) be
made either of land, with or without an exception or reserva-
ton of all or any of the mines and minerals therein, or of any

munes and minerals and in any such case with or without a
grant or reservation of powers of working, wayleaves or rights
of way, nights of water and drainage. and other powers, ease-

.
13 , o~

ments, rights, and privileges 1o or "intident to Ofeongected
with mining purposes, in relation to the land held
the trustees fof sake or any part thereof, or any other land

-

22 (1) Trustees-for Sle of [g#my at any time, either powers w0

with or witholt.consideration. gra
purchase or take a lease of land, or any part thercof,
Or any casement, right, or privilege over or in relation to the
same at a price or rep! cither fixed at the time of granting
_Iheopbon.orlobcﬁgaxor before'c?\mthemc,ﬂ
Mm@l the time of granting the option

(2) Every such option shall be made exercisable within
an agreed number of years not exceeding ten.

(3) The price or rent shall be the best which, having
regard to all the circumstances, can reasonably be obumcd.‘

(4) An option to take a mining lease may be coupled with
the grant of a licence to search for and prove any mines or

under the land the subject of the trust for sale, or

any part thereof, pending the exercise of the option.

(5) The consideration for the grant of the option shall be
deemed to be capital money arising by exercise of the trust
for sale. »

28. (1) Trustees for sale of land may accept, with or
withmueonsuenﬁon.asunendcrolmyluseo(gghnd.
whether made under this Ordinance or not.’or a regrant of
any land grantéd in fee simple, whether under this Ordinance
or not, in respect of the whole land leased or granted, or any
part thereof, with or without an exception of all or any of
the mines or minerals therein, or in respect of mines and
minerals, or any of them, and with or without an exception
of any easement, right, or privilege of any kind over or in
relation to the land surrendered or regranted.

(2) On a surrender of a lease ot a regrant of land granted
in fee simple in respect of part only of the land or mipes and
minerals leased or granted the rent or rent charge may be
apportioned

() On a surreader or regrant, the trustees for sale may
in relation to the land or mines and minerals surrendered or
regranted, or of any part thercof, make a new or other lease,
or grant in fee simple, or new or other leases, or grants in
fee simple, in lots.

by wniung an option to #ant optioas

“
PR
s
Surreiders and
regrants.
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(4) A new or other lease. or grant in fee simple, may
comprise additional land or mines and minerals, and may
reserve any apportioned or other rent, or rent charge.

(5) Ona or regrant, and the making of a new
or other lease, whether for the"same or for any extended or
other term, or of a new or other grant in fee simple, and
whether or not subject to the same or to any other covenants,
provisions, or conditions, the value of the lessee’s or grantee's
interest in the lease surrendered, or the land regranted, may
be taken into account in the determination_of the amount of
the rent or rent charge to be reserved, and of any fine or
consideration in money to be taken, and of the nature of the
covenants, provisions, and conditions to be inserted in the
new or other lease, or grant in fee simple

(6) Every new or other lease. or grant in fee simple, shall
be in conformity with this Ordinance

(71 All money, not being rent, or a rent charge, received
n the exercise by the trustees for sale of the powers conferred
by this section, shall, unless the Court, on an application made
within six months after the receipt thereof or within such
further ume as the court may n special circumstances allow,
otherwise directs, be decnied to be capital money amsing by
exercise of the trust for sale

(%) In this section “land granted in fee simple™ means
land so granted with or subject to a reservatioa thereout of
a perpetual or terminable rent charge which is or forms part
of the land held upon trust for sale, and “grant in fee stmple”
has a corresponding meaning

24. (1) Trustees for sale of land may accept a lease of
iny land. or of any mines and minerals, or of any easement,
right, or privilege, convenient 1o be held or worked with or
annexed in enjoyment to the land held upon trust for sale,
ir any part thereof, for such period and upon such terms and
conditions, as the trustees for salg think fit

Provided that no fine shall be paid out of capital money

pect of such lease

Ihe lcase may contain an option o purchase the
revervion expectant on the term thereby granted

25 111 Lrustees for sale of land may, either with or
withoul giving or taking any consideration in money or other-
Wit mipromise, compound, abandon, submit to arbitration,

it otherwise settle any claim, dispute, or question whatsoever
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relating to such land, or any part thereof, including in par-

ticular claims, disputes or questions as to , the '

ownership of mines and mincrals, rights and powers of work-
~ing mines and minerals, local laws and customs relative to
the working of mines and mimerals and other matters, ease-
ments, and restrictive covenants, and for any of those purposes
may enter into, give, execute, and do such agreements, assur-
ances, releases, and wther things as the trustees for sale may
think proper. g
(2) Trustees for sale of landgat any time, by deed or
writing, either with or without consideration in money or
otherwise, release, waive, or modify, or agree to release,
waive, or modify any covenant, agreement, or restriction im-
posed on any other land for the benefit of the land held upon
or any part thereof, or release, or agree to
. any other land from any easement, right or privilege,
including a right of pre-emption, affecting the same for the
benefit of the land held upon trust for sale, or any part thereof.

26. Trustees for sale of land may at any time, by deed
or_writing, e with or wil t consideration in money or
otherwise, vary, release, waive, or modify, either absolutely or
otherwise, the terms of any lease whenever made of the land
held upon trust for sale or anyJpart thereof or any covenants
or conditions contained in any grant in fee simple whenever
made of land with or subject to a reservation thereout of a
rent which is or forms part of the land held upon trust for
salg, and in either case in respect of the whole or any part of
the land comprised in any such lease or grant but so that
every such lease or grant shall, after such vanation, release,
waiver or modification as aforesaid, be such a lease or grant
as might then have been lawfully made under this Ordinance
if the lcase had been surrendered or the land comprised in the
grant had never been so compwised or had been regranted.

27. () T land may at any time, by
deed or_writing, either with or out consideration in money
or otherwise, agree for the apportionment of any rent reserved
or created by any such lease of grant as mentioned in the
last pregeding section, or amy rent being or forming part of
(hcrlggl?%_!pon trust for sale, so that the apportioned

parts of rent shall thenceforth be payable exclusively

out of or in respect of sweh respective portions of the land
subject thereto as may be thought proper, and also agree
thag any covemants, agreements, powers, or remedies for

Power to
apportion rents.




1)

=N

W contidesation. !'[ .! S| f
"" ”E::pe:c?mﬁ I be paid oul of capual
monw sale, of subject 10

by exercise of lhe trust for
and all money, not being reat, received on
g exercise by the trustees for of the pewers conferred
any of those sections, , ugless the Court, on an applica-
tion made ‘within six months after the receipt thereof or within
such fyrther yme as the Court may in special circumstances

allow, otherwise directs 10 be capital money arising
exercise of the u

(2) Fot the purposc of the three last preceding sections
“eonsideration m money or otherwise™ means—
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securing such rent and any other covenants or agrecments by
the lesses or grantee and aiiy condmom shall :'I: be appor-

tioned and made i

portions of the h-‘l of or d 'lnch the appor-

tioned parts of such rent shall

2) Where the land MMW 4
thereof, is held or derived a. lease, or under a grant
reserving rent, or subject 1o covenants, agreements or con-
ditions, whether such lease or grant compri

uot, ﬁgﬁ(\g& may at any timé, by'deed or writing.
~* with or wathout giving or lakm' any consideration in moncy
or otherwise, procure the variation, release, waiver, or modi-
tication, either absolutely or otherwise. of the terms, covenants,
agreements, or conditions contained in such lease or gfant,
in respect of the whole or any part of sigh h’. including the
apportionment of any rent, covenants, agreements, conditions,
and provisions, reserved, or createdi by, or comtained in, such

lease or grant.

(3) This section applies to leases or grants made cither

bdou or after the commencement of this

' (1) All money, not being rent, Mby
mnncuon to which an

(@t u capital sum of money or a reat;

(hiland bemng frechold or leasehold for any term of years
whereof not lessthan forty years shall be unexpired;

I any easement, night or privilege over or in relation to
the land held upon trust for sale, or any part theseof,

or any other land;

(d) the benelit of any restrictive covenant or condition;

and

(e) the release of the la or any
part thereof, or any other land, from any easement,
right or privilege, including a right of pre-emption,
or from the burden of any restrictive covenant or
condition gffecting the same.

29. (1) Where there is‘on aﬁy land held upon trust for
sale timber ripe and fit for cutting, %\fﬂ‘u&k may
cut and sell that umber, or any part :

(2) Three-fourth parts of the net proceeds of the sale shall *

be set aside as and be capital money arising by exercise of
the trust for sale, and the other fourth part shall go as rents
a ts

80. Where there is an incumbrance affecting any part

powers under this Ordinance or not), for sale.
with the consent of the incumbrancer, may rge that in-
cumbrance on any other part of such land. or on all or any part
of the capital money or securities r representing capital money
subject, or to become subject, to the same trusts as caj ml
money “arising by exercise of the_trust st for sale, whef
already charged therewith or not, i exoneration of the hnl
menuoned part, and by a legal mortgage, charge, or otherwise,
make’ provision accordingly
{

of t% land ;gg upon trust for sale (whether capable of being
over- ontheexe:cisebydg%lmaleo(l}gn_r

81. (1) Where an incumbrance affects any part of the
land held u% trust for sale, lhc trustees for sale may, with
the consent of the incum . vary the rate of interest
charged and any of the olber m of the instrument,
if any, creating the incumbrance, and with the like corisent
charge that incumbrance on any part of such land. whether
already charged therewith or sot, or on all or any part of the
capital money or securities representing capital money subject,
br 10 become subject, 10 the same trusts as capital money

sing by exercise of the trust Tor sale, by way of additional
secualy. or of consolidation of securiues, and by a legal
mortgage charge or otherwise, make provision accordingly

(2) “Incumbrance” n this section includes any annual
sum payable during a hfe or lives or during a term of years
absolute or determinable, but:in any such case an additional
security shall be effected so as only to create a charge or
security similar to the onginal charge or security

- >
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part of proceeds.
1
-
-
" o o5
Lo,
Shifting of s
incumbrances b
N ;,i
b
I3 -
e "
.
. } "
et
- )
-
%
4
Power to v.ry
prowsion of an
Incumbrance and
(o charge by way
of additional
security :
LN
s



Power 1o
Ib, raise 82. (1) Where money 15 required for any of the following
morigage o PUrposes namely- ‘

chiege
(I discharging an incumbrance on thes land held upop

I_P Or pact thescof,
() paying for any improvement authorized by this Ordin-
ance or by the instrument, if any, creating the trust

(i) Lg of exchange;
(iv)

t of ‘lhe costs of any transaction authorized
by section or either of (he twe last preceding

the trustees f may raise the money so required, on the
security of sugh land or any part thereof, by legal mortgage
or charge, and the money so raised shall be capital money for
that purpose, and may be paid or applied accordingly.

(2) “Incumbrance™ in this section does not include any
annual sum payable only during a life or lives or during a
term of years absolute or determinable

General powers

o 83.  Trustees for sale of land may ut any tine or times,
e,

in addition to the special powers by this Part hereinbefore
conferred, enter into and continue in possession of such land
and manage or supeiintend the managenent thereof, withi full
power—
(@) 10 fell timber or cut upderwood from time to time in
the usual course forfrepairs or otherw ise; wid
(b) to erect, gull down, rebuild, and repair houses, and
other buildings and erections; and

(€)to_cultivate, manure, plant, ciean, ull, sow, or other-

"'ﬁ "i;:; m!!_g_m to the best methods
; ;
ng power to change the ;

(dto continue the working of mines, minerals, and
quarries which have usually been worked; and

(erto drain or otherwise improve such land or any part
thereof, and :

(f1'to make allowances 10 and arrangements with tenants
and others; and

(/1o determine tenancics, and to accept surrenders of
leases and tenancies; and

19
(W10 insure against loss or damage by fire or earth-
quake; and -
“ () generally to deal with such land in a proper and due

course _of management.
(2) Trustees for sale of land may from time to time,

out of the income ok the land, including the produce of the
sale of timber and underwood, notwithstanding that power
may be conferred by this Ordinance to apply. moneys
for-all or any of such purposes, pay the cxpenses incurred in
the management, or in the exercise of any power conferred
by this Part, or otherwise in relation to such land, and all
outgoings not payable by any tenant or other person, and
shall keep down any annual sum, and the interest of any

principal sum, charged on such land.

84. () On a sale, exchange, lease, mortgage, charge,
or other disposition, trustees for sale of land may, as regards
such land sold, given in e nge, leased, mortgaged, charged,
or otherwise disposed of, or intended so to be, or, as regards
casements or other rights or privileges sold, given in exchange,
leased, mortgaged, charged or otherwise disposed of or in-
tended so to be, effect the transacwon by deed Qr writing to the
extent of the estate or interest held upon trust for sale or
any less estate or i in the quisite for giving
effect to the sale, exchange, lease, mortgage, charge, or other
dispositiong

(2) Such a deed or writing, as the case may be, to the
extent and in the manner to and in which it is ex| or
intended to operate and can operate under this
is effectual to pass the land conveyed or transferred, or the

dis-
all

casements, rights, privileges, or other in
charged from all the limitations, powers, and

of the
. instrument, if_any, creating the trust for sale, and from
estates, interests, and c%lﬁmw arise there-
under, but subject to and with the exception of —

thts, titles, d _interests of what
the capital money arising by exercise
-~ for sale and the income thegeof; and

-

Completion of
transactions
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ey s r h ¢ trustee
for sale, or are at that date otherwise binding on
the successors in title of the trustees for sale

85. (1) The powers of and incidental to leasing, accepting
surrenders of leases, and management, conferred on trustees
for sale of land, whether by this Ordinance or otherwise, may,
until sale of such land. be revocably delegated from time to
tme by writing, signed by them, to any person of full age
(not being merely an annuitant) for the time being bene-
ficially entitled in possession to the net rents and profits of
such land during his life or for any less period: and in favour
of a lessee such writing shall, unless the contrary appears,
be sufficient evidence that the person pamed therein is a
person to whom the powers may be delegated, and the pro-
duction of such writing shall, unless the contrary appears, be
sufficient evidence that the delegation has not been revoked

(21 Any power so delegated shall be exercised only in the
names and on behalf of the trustees for sale delegating the
power

(3) The trusises for sale delegating any power under this
section shall not, in relation to the exercise or puiported
exercise of the powei, be hable for the acts oi defaults of the
person to whom the power is delegated, but that person shall,
in relation (o the exercise of the power by him, be deemed
to be in the position and to have the duties and Kabilities of
a trustee %

86. (1) Any (ransaction affecting or concerning land held
upon _trust fur_sale, or any part thereof, or any other land

(not being a transaction otherwise authiorized by this Ordin-
ance, or_by the instrument, if any, creating the t

which in the opinion of the Court would be for the benefit of
the land held upon trust for sale, or any part thereof, or the
persons interested under the trust for sale, may, under an
order of the Court, be effected by or if it is one
which could have been validly effected by an owner.

(20 In this section “transaction” includes any sale,
exchange, assurance, grant, surrender, recon-
veyance, release, M&ﬂﬂ.% and any
purchase or other acquisition, and any covenant, contract, or

L anafter menti
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‘ : - -
option,’and arg application of capital money (except as Hese-w

), and any compfomise or other dcaling:‘ or
arfangement, but does not include” agrapplication of capital
money in paymept for dny improveinent not aulhgnzcd by this

Ordinance, or by the instrument, if any, Creatng the trust
for salc. and “effected” has the meaning appropnate to the

particular transactiont and the rclcre*_(u land include
references to restrictions and burdens affecting land,

37. (1) The provisions of this Part, other lha}}M
preceding secuon, apply only if and as far as a contrary inten-
tion 15 not expressed in the instrumeat, if any, creating the
trust for sale, and have effect subject to the terms of t
instrument and to the provisions therein contained.

(2) In the case of conflict between the grovis_ions of the
last_prec ing seclon an the provi _of the instrument,
if_any, creating the trust for sale, the provisions of the last
preceding section shall prevail.

(3) Nothing in this Ordinance shall preclude or affect the
conferring on_trustees for sale of land by the !D)‘LNM.J'
any, creating the trust for sale, or by any supplemental instru-
ment (if and so far as the same.gight otherwise be cffectug))
whether made before or after the commenceinent of this Ord-
inance of any powers additional to or larger than those con-
férred by this Ordinance; and any_additional or larger powers
50 conferred shad, as far s may-be, notwithstahding anything

. in" this~Ordinance, “operaté amd "be cxercisable in-the like

manner, and with all the like incidents, effects, and conse-
quences, as if they were cofiferred by this Ordinance &

PART V
INVESTMENT OR OTHER APPLICATION OF CAPITAL MONEY

88. Capital money umn:w%
of land, subject to payment of claims properly payabi :
and to the application thereof for any special authorized oh)eﬂ
for which the capital money was raised, lhlll when neelvefi.
be invested or otherwise applied wholly in one, or partly in
one and partly in another or others, of the following modes
(namely) : —

() In investment in W
investments in which the trustees for sale are by

the igstrument, if_any, creating the trust for sale
or by law authori to invest moneys arising by

2

Extent of
application of
this Part and
saving for
additional or
larger powers.
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exercise of the trust for sale, with power to vary

the investment into or for any other such securities,
properties or investpents:

(i) In discharge, purchase, or redemption of incum-
brances affecting all or any part of the estate subject
to the same trusts as capital mqm-) ansing by exer-
‘Kclf-ll'—lc trust for sale, or rents, or rent charges,

charged on or payable out of such estate, or any
part thereof

(i In payment for any improvement authorized by this
Ordinance

(iv) In payment for equality of ¢xchange of any land held
subject to the trusts for sales

(V) In the purchase, with the leave of the Court, of any
leasehold interest where the immediate reversion 1s
held subject o the trust for sale, so as to merge the

. leasehold Tnterest (unless the Court otherwise directs)
in the reversion, and notwithstanding that the lease
hold interest may have less than forty years to run

fvi) In payment of the costs and expenses of all plans,
surveys, and schemes, including schemes under the
Town and Development Ordinance, 1931,

or any similargnactment, made with a view to, or in
connexion with the improvement or development of
the land held wpop trust for sale, or any past thereof,
or the exercise of any statutory powers, and of all
negotigtions entered into by the trustees for sale
with a view 10 the exercise of any of the sald powers,
notwithstanding that such negotiations may prove
abortive, and in payment of the costs and expenges
of opposing any such proposed scheme as aforesaid
affecting the land held upon trust for sale, whether
or not the scheme 1s made

(vii) In payment 10 a local or other authority of such sum
as may be agreed in consideration of such authority
taking over and becoming liable to repair a private
road on the land held upon trust for sale or a road
for maintenance whereof the trustees for sale are
liable ratione tenurae. or any sum which may other-
wise become lawfully payable by the trustees for
sale to such local or other authority in respect of
the making up, taking over, or maintenance of any
road or street

23 -

(viii) In financing any pefson who may have a'greed o

take a lease or grant for Building purposes of the

land_held upom trust for sa any part thereof,

by making advances to him in the wsual manner

upon the security of a legal or equitable mortgage or

charge of his*building agreement.

(ix) In payment to any person becoming absolutely en-

titled or empowered to give an absolute discharge.

(x)In payment of costs, charges, and expenses of or

incidental (o the exercise of any of the powers, or

the execution of any of the provisiofs of this Ordin-

ance, including the costs and expenses incidental to
any of the matters referred to in this section, .

(xi) In any other mode authorized by the instrument, if
any, creating the trust for sale.

o e

ot
paid in respect of —
(a) a lease for years; or

(b)any other estate or interesCin land less than the fee
or “

(c)a reversion dependent on any such lu.g estate, or
interest, ,

the’ trustees for gale or the Court, as the case may be, and
in the case of the Court on the application of any party
interested in that money, may, notwithstanding anything in
this Ordinance, require and cause the same to be laid owt,
invested, accumulated, and paid in such manner as, in the
judgment of the trustees for sale or of the Court, as the case
may be, will give to the parties interested in that moncy the
like benefit therefrom as they mught lawfully have had from
the lease, estate, interest or reversion in respect whereof the
money was paid, or as near thereto as may be.

40. (1) Money, not being rent, received by way of
damages or compensation for breach of any covenant by a
lessee or grantee contained in any lease or grant of land held

u% trust for sale shall, unless in any case the Court on the
application of ty interested otherwise directs, be deemed
to be capital zi_; arising by exercise of the trust for sale,

and paid to or fetained by the trustees for sale, or paid into
Court, and invested or applied, accordingly.

g

As 10 money
received by way
of damages for
breach of
covenant
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(2) In addition to the other modesin which capital mone

—yummﬁb&dnmmo;&n_mg_
for money so ved as aforesaid

or any part y. if the cirgumstances permit, be
applied at any time within twelve momths after such receipt,
or such exiended period as the Court may allow, in or towards
payment of the costs of making good in whole or in part the
breach of covenant in respect of which it was so received, or
the consequences thereof, and the trustees for salg, if they
think fit, may cause g requirc any mogey so received or any
part thereof to be so applied

(3) In the application of any such money in or towards
payment of the cost of making good any such breach or the
consequences of any such breach as aforesaid, the work re-
quired to be done for the purpose shall be deemed to be an
improvement authorized by Part | of the Schedule to this
Ordinance

(4) This section does not apply to money received by way
of damages or compensation for the breach of a covenant to
repay 1o the lessor or grantor money laid owt or expended by
him, or 10 any case in which if the money received were
applied 1n making good the breach of covénant.or the conse-
yuences thereof such application would not enure for the
benetit of the land™held upon trust for sale, or any buildings
thereon

(50 This section does not apply to money received by way
f damages or compensation before the commencement of this
Ordinance. but it applies whether the lease or grant was made
before or after the of this Ordi

41, Where, under an Ordinance, or under any order
or scheme confirmed by or having the force of an Ordinance,
relating o the compulsory acquisition of land, or under any
Ordinance, whether public or private, money is at the com-
mencement of this Ordinance in any court, or is afterwards
paid into any court, and is liable to be laid out in the pur-
chase of land 10 be made subject to a scttlement or trust fior
sale, then, in addition 10 any mode of dealing therewith
authorized by the Ordinance under which the money 1s in
such court. that money may be invested or applied as capital
money ansing by exercise of a trust for sale of land, on the
like terms, if any, respecting costs and other things, as nearly
as carcumstances admit, and notwithstanding anything in this
Ordinance according to the same procedure, as if the modes

2

of investment or application authorized by MM-S

were authorized by the Ordinance under which the money is
in such court. - :

42. Where, under any instrument comiing into operation
cither before or after the cement of this Ord
money is iu the han® of trustees, and is hable to be laid out
in the purchase of land to be made subject to the trusts
declared by that instrument, then, in addition to such powers
of dealing therewith as the trustees have independently of
this Ordinance, they may, at their option, invest or apply the
money as if it were capital money ansin, by exercise of a
trust for sale of land. ¢ o

43. (1) Where money or securities or the proceeds of sale
of any property is or are by any instrument coming into
operation either before or after the commencement of this
Ordinance directed to be held on trusts declared by reference
to capital money arising by exercise of a trust for sale of langd
constituted by that instrument Or by any other instrument, the
money securities or proceeds shall be held on the like trusts
as if the same had been or sented money which had
actually arisen by exercise of such trust for sale

(2) Where money or securities or the proceeds of sale of
any property is or are by any instrument comang into opera

i ) after the commencement of this Ordin-
ance directed o be held on the same trusts as, or on trusts
corresponding as nearly as may be with the limitations of land
settled or ing to be settled or made subject to a trust
for sale by that instrument or any other instrument, the
money, securities or proceeds shall be held on the like ttusts
as if the same had been or represented capital money arising
by exercise of a trust for sale of such land.

(3) Such money, securities, or proceeds of sale shall be
paid or transferred to or retained by the trustees for sale of
such land, or paid or transferred into court, and invested or
applied accordingly.

(4) This section shall operate without prejudice to the
rights of any person claiming under a disposition, for valuable
consideration, made before the commencement of this Ordiu-
ance of any such money, securities or proceeds, as are referred
10 in this section™"

Application of
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Extent of 44. The provisions of this Part_apply only if and as far Provided that: — A L
o e ° as a contrary intention is not expressed in the instrument, In the . %‘Fd"
h- if any, creating theggust for sale, and shall have effect subject (@In the u*, of mmm oy authorized by Paf
to the terms of such instrument, and to any provisions therein of the -&hm to this Ordinance or by
contained ment, if any; creating the trust for sale, the trustees 3
for sale may, if they think fit, and shall if so directed ¥
PART VI by the Court, before they make any such application s
T, of capital fhoney make provision_that that money, |
or any part thereof, shall be repaid to or retained
Description of 45. Improvements suthorized by this Ordinance are the by them out of the income of the land held upop
il bl making or execution on. or in connexion with, and for the trust for sale by not more than fifty half-yearly in-
the Ordinance  benetit of land held upon trust for sale. of any of the works stalments, the first of such instalments to be paid
mentioned in the Schedule to this Ordinance. or of any works or 1o be deemed to have become payable at the
for any of the purposes mentioned in that Schedule. and expiration of six months from the date when the
any operations incdent 1o or necessary or proper i the execu work or operation, in payment for which the money
uon or_proper i the exceution of any of those works or is 1o be applied, was completed
necessary or proper for carrying into effect’any of those pur (b No capital money shall be applied by the trustees for
poses, or for securing the full bencht of any of those works sale in payment for improvements not authorized
or. purposes by Parts | and 11 of the Schedule to this Ordinance,
Mode of 46. (1) Capital money ansing by exercise of a trust for or by the instrument, if any. creating the trust for
"z‘,""‘:l“";mi wale of land. or deemed to be capital money so ansing, may sale, except subject to provision for the repayment
be apphed n or towards payment for any improvement rvrm__mrclenuun thereof being made in manney mens
authonized by this Qrdinance or by the pstrument. if any, fioned n the precedingsparagiaph of this proviso
creating the trust for sale. without any scheme for the execu- (3) Where the capital money to be expended is in any
tion of the improvement being first submitted for approval to mn'mwml may, if it thinks fit, on a report or certificate
or approved by, the beneticiaries or any of them, or the Court ofga 'oommm msin'e" or able Pl‘i.lcllcal surveyor approved
(2) Where the capital money to be expended is in the by g‘;oun_ or on such other evidence as such court may
hands of the trustees for sale, they may apply that money in think sufficient, make such order and give such directions as :
or towards payment for the whole or any part of any work or ) it thinks fit for the application of the money, or any part
- operation compnsed in the improvement, on— thereof, in or towards payment for the whole or any part of
(1) a certificate to be furmished by a competent engineer any work or operation comprised in the improvement.

or able practical surveyor employed independently
of the tenant for lfe, cerutying that the work or
operation comprised n the improvement or some ,
specific part thereof, has been properly executed,
and what amount 1s properly payable in respect
thereof, which certificate shall be conclusive in
favour of the trustees for sale as an authority and
discharge for any payment made by them in pur-
suance thereof, or

(4) Where any court authorizes capital money to be
applied in payment for any improvement or intended mmprove-
ment not authorized by Part I of the Schedule to this Ordin-
ance or by the instrument, if any, creating the trust tor sale,
such court, as a condition of making the order, may in any
case require that the capital money or any part thereof, and
shall as respects an improvement mentioned in Part 111 of
that Schedule (unless the improvement is authorized by the
instrument, if any, creating the trust for sale), requiré that

i an order of the Court directing or.authorizing the : - & .
, i " the whole of the capital money shall be repaid to or ned
:;:sl::%ﬂ_‘szl;cew to apply a specified portion of by, the for. sy oni of et o the cld
4 y mmlqukbyuﬁxednumbudpuiodiullnmmms
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in respect of his own acts, receipts and defaults only, and s
not answerable in respect of those of any other trusiee, or of
any banker, broker, or other person, of for the insufficiency
or deficiency of any securities, or for Sy loss net hnppemng

to be paid or retained at the times appointed by such court,
and may require that any i b of such income shall
be served with notice of the proceedings

(5) All money received by the trustees for sale in respect

« of any instalments under this section shall be held by them as “‘“’“ﬂ“ his own wilful default .

capital money arising Ry exercise of the yust for sale. unless Trustees far sale of land, dial o
the Court otherwise directs. or othet persons who have in good faith,  Pervonal

Court may 47. The Court may. in any case where 1t appears proper, for sale of land or this 5 e

et make an order directing or authorizing capital money to be transfer, assent, assignment, or i

ments executed.  applied in or towards payment for any improvement authorized held uj trust for sale, or a

. by this Ordinance, whether cxecuted before or after the com- shall & absolutely discharged from all I
mencement of this Ordinance notwithstanding that a scheme the cquitable interests uld powers taking
was not, before the execution of the improvement, submitted settlement (if any)
for approvalfo the Court, and notwithstanding that no capital ‘be entitled to be kept indemnified at the cost
) money is immediately available for the purpose. u all liabilities affecting the land held upon
Extent of 48. The provisions of this Part apply only if and as far 2 ale, but the person to whom the land held upon trust
\io b ' s a contrary intention is not expressed in the instrument, if - transferred, assi ise di o
o any, creating the trust for sale, and shall have effect subject to g
g the terms of such instrument, and to any previsions thercin :" trusts (if any) Qlﬂﬂml the same.
- contained.
’ PART VIl , v o ;y"_""w"" ymmmmmmnm e
PROYISIONS AS TO TRUSTEES OF LAND < properly incurred by them. - . :
Surviving or %ggmu tion (2) of section 7 s B PART VIII
e b—‘ % ki
of Nw to the surviving or continuing or trustee m
for sale for the time being # 4L me ":-t'l‘:-t-w :_omm-m or
50. The receipt or direction in writing of or by the eSO ! o exbrcse
trustees for sale of land, or where a sole trustee for sale of m{:’ s, commgnchien of S ":‘d"""‘".'."’“-
land 1s a trust corporation | re tative, of or by — aepin forfciure.
that trustee, or of or by the %Ea; representativesof the last (@) purporting or attempting, by way dmﬂ- declara-
surviving or continuing trustee for sale of land, for or relating tiog, or otherwise, 10-forbid nd
i to exercise any power under

1o any money or securities, paid or transfegred to or by the
direction of the trustecs, trustee, or representatives, as the case
may be. effectually discharges the payer or transferor there-
from. and from being bound to see to the application or being
answerable for any loss or musapplication thereof, and, in case
of a mortgagee or other person advancing money, from being

hereip
or impliedly cenferred
to or notwithstanding the provisions

of instrument_(if any) constituting the trust for
EEIE or

(byattempting, or tending, or intended, by a limitation,

concerned to see that any money advanced by him is wanted gift, or disposition over of

for any purpose of this Ordinance. or that no more than is sale, or by a limitauon, gift or disposition of other
wanled s raised immovable or any mgvable property, or by the
Protection of 51.  Fach person who is for the ime being a trustee foF lmpotl‘::u of dn.y cuh. tion, or by);«i);elmrc. or in
each trustee sale of land 15 answerable for what he actually receives only, any other manncr wl mver.‘to pra t or prevent
individually —_—— them from excrcising, or to induce them to abstain

notwithstanding his signing any receipt for conformity, and
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fro’m exercising, or to put them into a position in-
consistent with their exercising, any such power as
aforesaid,
that provision, as far as it purports, or attempts, or tends,
¢ or is itended to have, or would or might have, the operation
aforesaid, shall be deemed to be void
(2) For the purposes of this section an estate or interest
limited to continue so long only as a person abstains from
i exercising gny such polvet or right as aforesaid shall be and
take effect as an estate or interest to cdntinue for the period
for which it would continue if that person were to abstain
from exercising the power or right, discharged from liability
to determination or cesser by or on his exercising the same
(3) Notwithstanding anything in an instrument_constitut-
ing a trust for sale of land or settlement, the exercise by a
yusice for sale of any power under this Ordinance herein
expressed to be exercisable or impliedly conferred without
regard to or notwithstanding the provisions of such instrument
Qr_settlement shall not occasion a forfeiture

Powers of 55. If trustees for sale of land refuse to sell or to exercise
‘(r;"“"."‘",‘:' any of the powers conferred by this Or. . Or any requisite
sale refuse to consent cannot be obtained. any person interested may nssl)
CRE1ENE POWETS 10 the Court for a vesting order or other order for giving effect

to the proposed transaction or for an order directing the
trustees for sale to give effect thereto, and the Court may make
such order as 1t thinks fit

b Apphication to 58. The provisions of this Ordinance relating to trustees
PP for sale of land apply to personal representatives holding land
{ upon trust for sale, but without prejudice to their rights and
powers for purposes of administration
Power to make 57. The Coutt shall have power 10 make rules concern-
rules

g the following matters
(@) the fees 10 be paid in respect of any registration or
court proceedings, or to the Public Trustee in respect
1 of the performance of any duties imposed or the
K excreise of any powers conferred upon him under or
by virtue of @ny of the provisioms of this Ordinance,
(b) the procedure to be adopted in respect of any matters
disputes or transactions ansing under or by virtue
of this Ordinance and not herein expressly provided
for; and
() generally for the better cagrying into effect of the pro-
visions of this Ordinance

3l _
.
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58. Nothing in this Ordinance contained shall hw

wise prejudice or affect the operation of the Registration of
Titles Ordi or any Ord wfn?n time to time amend-
ing or replacing the same and the prowisions of this Ordi

shall in respect of land registered under the Registration of
Titles Ordinance only take effect if and so far and in such
manner as provided for by that Ordinance or so far as not
inconsistent therewith

SCHEDULE
ParT |
Improvements, the Costs of which are not Liable to be
Replaced by Instalments
(i) Drainage, including the straightening, widening, or
deepening of drains, streams and watercourses
(1) Bridges.
(i) Irrigation and permanent _measures for the preven

uon of soil erosion.
= T 99 IO,

(iv) Drains, pipes and machinery for supply and distribn
tion of sewage as manure »

(v) Embanking or weiring from a river or lake or from
the sea, or a udal water

(vi) Groypes; sca walls; defences against water

(viD) Fencing; redivision of fields
¥ (viii) Reclamation

(ix) Farm roads; private roads, roads or streets in villages
or towns

(x) Clearing; cleaning; trenching; planting

(xi) Cottages, quarters, or huts for labourers, farin ser-
vants, and artsans, whether squatters or otherwise, and
whether employed on the land held upon trust for sale or not.

(i) Farm houses, offices, and outbuildings, and other
buildings for farm purposes, including siles, bomas, and cattle
dips.

(xiii) Saw-mills, scutch-mills, and other mills, water-
wheels, engine-houses, and kilns, which will increase the value

of the land held upon trust for sale for agricultural purposes
or as woodland or otherwise.
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(xiv) Reservoirs, tanks, conduits, watercourses, pipes,
wells, ponds, shafts, dams, weirs, sluices, and other works and
machinery for supply and distribution of water for agricultural,
manufacturing, or other purposés, or for domestic or other con-
sumption.

(xv) Tramways; railways; canals; docks.

(xvi) Jetties, piers, and landing places on rivers, lakes,
the sea, or tidal waters, for facilitating transport of persons
and of agricultural stock and produce and of manure and
other things required for agricultural purposes, and of
minerals, and of things required for mining purposes.

(xvi1) Streets, roads, paths, squares, gardens, or other
open spaces for the use. gratuitously or on payment, of the
public or of individuals, or for dedication to the public, the
same being necessary or proper in connexion with the con-
version of land into building land

(xviii) Sewers, drains, watercourses, pipe-making, fencing,
paving, brick-making, tile-making, and other works necessary
or proper in connexion with any of the objects aforesaid.

(xix) Trial pits for mines, and other’ preliminary works
necessary or propeg in connexion with the development of
mines

(xx) Reconstruction enlargement, or improvement of any
of these works.

(xxi) The provision of small dwellings, either by means
of building new buildings or by means of the reconstruction,
enlargement, or improvement of existing buildings, if that pro-
vision of small dwellings 1s, in the opimion of the Court, not
injurious to the land ypon trust for sale

(xx111 Additions to or alterations in buildings reasonably
necessary or proper to enable the same to be let

(xxui Erection of buildings in substitution for buildings
taken by a local or other public authority, or for buildings
taken under compulsory powers, but so that no more money
be expended than the amount received for the buildings taken
and the site thereof

(xxiv) The Ruil [ jomestead on
\and held upon rust {or salle: Provided that the sum o be
applied under this head shall not exceed one-half of the annual
rental of the land held upon trust for sale.

~
- -

%3 ‘)
Part 11 :

Improvements, the Costs of which the Trustees for Salg or the
Court may require 10 be repgig by Instalments gut
of Income
() Rcuden_ '_ houses for land or mineral agents, mana-
gers, clerks, bailiffs, woodmm.pnd other persons. employed

on the held u trust for sale, or in connexion with the
management for development thereof.

(i) Any offices, workshops and other buildings of a per-
manent nature required in cc ion with the

or development of the land held upon trust for sale or any part
thereof

(iii) The erection and building of dwelling houses, shopsy
clectric light or power works, or any other works necessary or
proper in connexion with the development of the land held
upon trust for sale, or any part thereof as a building estate.

(iv) Restoration or reconstruction of buildings damaged
or destroyed by dry rot or white ants.

(v) Structural additions f or alterations in buildings
reasonably required, whether the buildings are intended to be
let or not, or are already let.

(vi) Boring for water and other preliminary work's in con-

nexion therewith.

Part 111

Improvemenss, the Costs of which the Trustees for Sale and
the Court must require to be repaid by Instalments
out of Income
(i) Heating, hydraulic or electric power apparatus for
buildings, and engines, pumps, lifts, rams, boilers, flues, and
other works required or used in connexion therewith.

(i) Engine houses, engines, dynamos, accumulators,
cables, pipes, wirings, switchboards, plant and other works
required for the installation of electricqor other artificial light,
in connexion with any prineipal mansion house or other house
or buidings; but not electric lamps or decorative fittings
required in any such house or buildings.

(iii) Steam rollers, tragtion engines, motor lerries and
movable machinery for farming or other purposes.

Y

Vg
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A Bill relating to Trusts of Land in the Colony
BE IT ENACTED by the Governor of the Colony of

Kenya, with the advice and consent of the Legislative Council
thereof, as follows

PART 1
PRELIMINARY

1. This Ordinance may be cited as the Trusts of Land
Ordinance, 1938

2. In this Ordinance, unless the context otherwise re-
quires—

“building purposes™ includes the erecting and the improv-
ing of, and the adding to, and the repainng of buildings. and
a "building lease™ 1s a lease for any building purpose or pur-
poses connected therewith >

“Court™ means His Majesty's Supireme Court of Kenya,

“death duty” means duty leviable ur payable on dJeath

under the provisions of the Estate Duty @onsohdation) No 11 of 1926

Ordinapce, 1926,50r any Ordinance amending or replacing the
same;

“dispositen” and “conveyance” include a mortgage,
charge, deposit of title deeds or other documents by way of
security, l‘ease, assent. disclaimer, release, and every other
assurance or act or thing taking effect as an assurance of land
or of an interest therein by any instrument, except a will;
and “dispose of " and “convey™ have cotiesponding meanings;

“instrument™ does not include any Ordinance or Statute
unless such Ordinance or Statute creates a settlement within
the meaning of Part 1] of this Ordinance;

“land” includes land of any tenure, and mines and
minerals, whether or notheld apart from the surface, buildings
(whether the division 1s horizontal, vertical, or made in any
other way) and other immovable property: also a rent, case-
ment, right, privilege, or benefit in, over or derived from land,
and any estate @r interest in land,

-

Short tithe

Definitions

B
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“lease” includes an agreentent for a lease;

“limitation™ includes a trust; and “trust” includes an
implied or constructive trust;

“mines and nﬂ'@s" mean mifies and minerals whether
already opened or in work or not, and include all minerals
and substances in, on, or under the land, obtainable by under-
ground or by surface working: and “mining purposes” include
the sinking and searching for, winning, working, getting,
making merchantable, smelting or otherwise converting or
working for the purposes of any manufactere, carrying away,
and disposing of mines and minerals, and the erection of build-
ings. and the execution of engineering and other works suitable
for those purposes; and a “mining lease™ 1s a lease for any
mining purposes or purposes connected therewith, and includes
a grant or hcence for any mining purposes,

“mortgage’ includes any charge or lien on any land for
securing money or money's worth, and “mortgage money”
means money or money's worth secured by a mortgage;

“movables™ includes all property other than land,

“personal representative” means the executor or adminis
trator for the ume being of a deceased person, and where
there are special personal representatives for any purpose
means for such purpose those personal representatives

“possession’ includes receipt of rents and profits or the
nght 1o receive the same, af any: and “ipcome™ includes rents
and profits,

“property " includes any thing in action, and any interest
in property, movable or immovable;

purchaser”™ means a purchaser in good faith for valuable
consideration and includes a lessee, mortgagee or other person
who for valuable conuderatiod acquires an interest in
property except that in Part 1 of this Ordinance and elsewhere
where so expressly provided “purchaser™ only means a person
who acquires an interest in or Lhdrgc on property for money
r money's worth, and in reference to a legal estate includes a
hargee by way of legal mortgage. and where the context so
requires “purchaser™ includes an intending purchaser; “pur-
chase™ has @ meaming corresponding with that of “purchaser”,
ind “valuable considerat:on™ includes marriage but does not
include g nominal coosideration in money,

3

“rent” includes yearly or other rent, and toll, duty, .
royalty, or other reservation, by the acre, or the ton, h&g’v s
wise; and, in relation (o rent,-“paymen®’ includes delivery; ” ===
and “fine" includes premium or foresgafl, and any payment,
consideration, or benefit jn the nature of & hing, premium, or
fore-gift; - -~

“securities” include stoeks, funds, and shares,

“trust corporation'™ includes the Public Trustee, and
any other person holding any other official posiuon prescribed
by the Governe:, and any corporation appointed by the Court
in any particular case 10 be a trustee or which 15 for the time
being a trust corporation within the meaning of the Corpora-

tions (Probate and Adnunistration) Oedinance, 1931, as No 14 of 1931
amended by the Corporations (Probatc and Administration) No. 40 of 1931

(Amendment) Ordinance, 1931, and, in relation to the property
of a bankrupt and property subject to a deed or arrangement,
includes the trustee in bankruptcy and the trustee under the
deed respectively, and, in relation to ¢haritable ecclesiastical
and public trusts, also includes any local or public authority
s0 prescribed, and any other corporation constituted under the
laws of the Colony which satisfies the Gavernor that it under-
takes the administration of any such trusts without remunera-
tion, or that by its consttution it is required to the
whole of its net income after payni@t of outgeings for c!

able ecclesiastical or public purposes, and is prohibited from
distributing, directly or indirectly, any part thereof by way
of profits among any of its members, and is autharized by Mm
1o act if-refation 1O Such trusts as a (rust corparation:

“trust for sale”. in relation 1o land. means an immediase
binding trust for sale, whether or not exercisable at the request
or with the consent of any person, and with or without a
power at discretion to postpone the sale; “trustees for sate™
mean the persons tincluding a personal represeniative) holding
land on trust for sale, and “power to postpone a sale™ means
power to postpone in the exercise of a discretion;

“will” includes a codidil

8. (ir A power to posipone sale shall, in the case of every Power 10
trust for sale of land. be implied unless a contrary intention Po*Poe
appears

(2) Where there 15 u power o postpone the sale, then
(subject to any express direction o lhc contrary in the instru-
ment, if any, creating the trust for sale) the trustees for sale
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shall not be liable in any way for postponing the sale, in the
exercise of their discretion, for any indefinite period; nor shall

a purchaser be concerncd in any case with any directions
mexd--h

(3) The foregoing provisions of this section apply whether
the trust for sale is created before or after the commence-
ment or by virtue of this Ordinance.

(4) Where a disposition or settlement coming into opera-
tion after the commencement of this Ordinance contains &
trust cither to retain or to sell land the same shall be construed
as a trust 1o sell the land with power to postpone the salc

4. (1) Where land has, cither befofe or after the com-
-_(orbyvmuo(mumnmbpuu

or lied or y trust for sale, such trust
IhllL IO far as regnrds the n!e!y and M of any pur-
chaser th d to be g untl the land

has been wnveyed lo or under the direction of the persons
interested in the proceeds of sale.

(2) This section applies to sales whether made before or
after the com ement of this Ordi but operates with-
out prejudice to an order of any court restraining a sale.

. (1) The persogs having power (0 appoint new M
of Lmd held upon trust for sale shall be bound to appgint the
same persons (if any) who are for the time being- trustees of
the settlement of the proceeds of sale, but a purchaser shall
not be concerned to see whether the proper persons amg
appoinied 10 be trustees of such land.

wmgtuonlpplmmbmllor-hormc
settlement of the proceeds of sale comes into operation before
or afier the commencement or by virtue of this Ordmm;e

8. (1) If the comsent of more than two persons is bythe
disposwion made requisite to the execution of 3 | or sale
of land, then, in favour of a purchaser, the of any

two of such persons to the execution of the trust or to the
excraise of any statutory or other powers vested m the trusices
for sale shall be deemed sufficicat.

12) Where the person whose eoesent to the execution of
any such trust or power is expressed to be required in a dis-
position is mot sui juris or becomes subject to disability, his
consent shall not, in favour of a purchaser, be deemed to be
requisite to the execution of the trust or the exercise of the

5

power; but the trustees shall, in any such case, the
scparate consent of the parental or testamentary othew,, _ »
ian of an infant or of the person (f any) legally entrusted

.ccu-odyorMofmnymdnﬂmd
a lunatic.

(3) The truuculcr sale shall, utu-s practicable, give
effect to the wishes of the persons of full-age for the ume
being beneficially interélted in possession in the rents and
profits of the land unul sale, or, in case of dispute, of the
majority (according to the value of their combined interests)
of such persons, but a purchaser shall not be concerned to
sce that such wishes are complied with.

7. (1) A purchaser of land from trustees for sale shall Purchaser not
not be concerned with the triists affecting the proceeds of ::‘:
sale of such land (whether made to attach to such proceeds ceeds of sale
by virtue of this Ordinance or otherwise), or affecung the ::’ B
rents and profits of such land until sale, whether or not those or to & trust
trusts are declared by the same instrument Ly or which, or =
By any instrument consequent upen which, the trust for sale
is created.

(2) Notwithstanding amything to the contrary in the
instrument (if any) by or consequegé upon which a trast for
sale of land is ereated or in the settlement of the net proceeds,
the proceeds of sale or other capital money shall not be paid
to or appfied by the direction M(mhntwqpcmmn
w where the trustee is a trust corpora-
tion, but this su on does not affect the right of a solc
~ representative as such to give valid receipts for, or

the applicafion of, proceeds of sale or other capital
-oney. nor, except where capital money anses on the transac-
tion, render it necessary (0 have more than one trustce

PART 1l
IMPLIED TRUSTS FOR SALE
8. (1) Where any land, vested in trustces by way of Trus for saie of
nﬁm(y becomes, by virtue of any Ordinance relating to m"‘_m‘
limitation of suits, or of an order for foreclosure, or of a pur- rght o
chase from or release by the person for the time being having m“""" L
the right of redemption, or otherwise, discharged from the

right of redcmpuon it shall be held by them upon trust for
sale.

L

\i
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(2) The net proceeds of sale, after payment of costs and
expenses, shall be applied in like manner as the mortgage
debt, if received, would have been applicable, and the income
of the property until sale shall be applied in like manner as
the interest, if geo®ived, would have been applicable; but this
'b-sgcmn operates witholit prejudice to any rule of law
relating to the apportionment of capital and income between
tenant for life and remainderman.

(3) This section does not affect the right of any person
to require that, instead of a sale, the property shall be con-
veyed to him or in accordance with his directions.

(4) This section applies whether the right of redemption
was discharged before or after the commencement of this
Ordinance. but has effect without prejudice to any dealings
or arrangements made before such commencement.

9. (1) Where a settlement of movable property or of land
held upon trust for sale contains a power, or where the trustees
of any such settlement are empowered by law, to invest money
in the purchase of land, such land shall be held by the trustees
upon trust for sale. and the net rents and _profits until sale,
after keeping down costs of repairs and insumance and other
_oulgoings. shall be paid or applied in like manner as the
income of investments rep ing the purchase-money would
be payable or applicable if a sale had Been made and the
proceeds had been duly invested in movable property.

(2) Ths section applies to all settlemen(s (including wills)
whether created before or after the commencemeént of this
Ordinance

PART 11
STATUTORY TRUSTS FOR SALE
10. Any land which, at the commencement of this
Ordinance, stands, or which, after the commencement of this
Ordinance, under or by virtue of any deed, will, agreement,
Ordinance, or other instrument, or any number of instruments,
1s or becomes, or purports to be or become—
() mited to or in trust for any persons by way of
succession, or
(i) limited to or in trust for any person in possession
for any estate or interest subject to a limitation, gift,
or ‘disposition over on failure of his issue or in any
other event; or

l

(1) hmited to or in trust for any person for any estate
contingent on the happening of any cvﬂw ’
(v) limited 1o or in trust of any person under Lhe}gc

er of majonty for any estales f .

(v) limited to or 10 trust for a marned woman of the age
of mafonly N possession for any cstate with a
restraint on antcipation; or

(vi) charged., wh&her voluntarily or in consideration of
marnage or by way of fanuly arrangement, and
whether immediately or after an interval, with the
payment of any rent charge for the lfe of any
person. or any less period, or of any capital, annual,
or periodical sums for the portons, advancement,
maintenance, or otherwise for the benefit of any
persons, with or without any term of years for
securing or raising the same,

shall be deemed to be settled land for the purposes of this
QOrdinance and the deed, will, agreement, Ordinance, or other
wstrument or instruments (whether made or passed before or
after, or partly before and partly after, the commencement of
this Ordinance) under or by virtue of which the same stands
or is or becomes nr purports to be or become so limited or
charged is in this Ordinance referred w as a settiement, or
as the setement, as the same requires

11. (1) Where, at the commencement of this Ordinance,
settied land is vested cither wholly or partially in any trustee
or trustees for all or any of the purposes of the settlement,
the same shall, as from the commencement of this Ordinance.
vest solely in such trustee or trustees to the exclusion of all
others (if not already so vested) and be held by him or them
upon trust for sale

(2) Where, at the commencement of this Ordinance.
settled land stands vested in any person or persons solely as
beneficiary or beneficiarics under or by virtue of the settle-
ment, and not in any collateral capacity as trustee or trustecs
for the purposes of the settlement, the same shall, as from
the cc ement of this Ordi e, vest solely and abso-
lutely in the person, or in all the persons if more than one.
being of the age of majority and having any beneficial interest.
whether in px jon or in T inder or expectant or con-
tingent, and not being subject to a restraint on anucipation,

.

Tranvitional
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coaverung
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under or by virtue of the i to the lusion of all
others (if not already so vested) and be held by him or them
upon trust for sale.

12. (1) Where, by any. sestiement first taking effect or
purporting to take effect after the commencement of this
Ordinance, the settled land the subject thereof becomes vested
or held, or would but for the provisions of this Ordinance
become vested or held, either wholly or partially in or by any
trustee or trustees for all or any of the purposes of the settle-
ment, such settled land shall thereupon and thereby vest solely
in such trustee or trustees to the exclusion of all others (if not
already so vested) and be held by him or them upon trust for
sale

(2) Where, by any settlement first taking effect or pur-
porting to take effect after the commencement of this Ordin-
ance, the settled land the subject thereof becomes vested or
held, or would but for the provisions of this Ordinance become
vested or held, in or by any person or persons solely as bene-
ficiary or beneficiaries under or by virtue of such settlement,
and not in any collateral capacity as trusfee or trustees for
the purposes of such settlement, such settled land shall there-
upon and thereby vest solely and absolutely in the person. or
in all the persons if ore than one, being of the age of majonty
and having any beneficial whether in p ion or in
remainder or expectant or contingent, and pot being subject
{0 a restraint on anucipation, under or by virtue of such
settlement, to the exclusion of all others Gf not already so
vested) and be held by him or them upon trust for sale.

18. (1) Where, at the commencement of this Ordinance,
settled land stands vested solely in one or more persons who
is or all of whom either are under the age of majonty of
being of the age of majonty, hold subject to a restraint on
anticipation, the same shall, as from the commencement of
this Ordinance, vest solely and absolutely in the Public
Trustee and be held by him upon trust for sale

(2) Wher=, by any settlement first taking effect or pur-
porting to take effect after the commencement of this Ordin-
ance. the settled land the subject thereof would but for the
provisions of this Ordinance become vested solely in one or
more persons who 1s or all of whom either are, at the time of
such taking effect or purported taking effect, under the age
of majonity or, being of the age of majonity, would hold subject
Lo 4 restraint on antcipation, such settlement shall not operate
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in any wise to transfer such scttled land, but shall.igke effect

merely as an agreement binding all the parties “’h"w
such settlement forthwith to convey, assign or otherw

) er such settled land 1o two or mesg persons of the age of

majority upon trust foc sale. <

- »

14. The net rents and profits until sale of any settled
land in respect of which a trust for sale is comstituted by any
of the provisions of Mis Part, after keeping down costs of
repairs and other. outgojngs. shall be paid or applied in like
manner as the same would for the time being have becn paid
or applied if no such trust for sale had been constituted and
all the provisions of the settlement had been permitted to
take effect.

16. (1) Capital money arising under this Ordinance by
exercise of a trust for salc comstituted in of settled
land by any of the provisioms of this Pan.'zmhln
uninvested or unapplied, and securitics on which an invest-
ment of any such capital money 1s made shall-for a¥l purposes
of disposition, transmiggion and devolution be treated as land,
and shall be held for and g@ to the samc persons successively,
in the same manner and for and on the same estates, interests,
and trusts, as the land wherefrom the money arises, would
have been held and have !l:‘hl guder the settlement if such
settled land had not been disposed of and all the provisions
of the settlement had been permitied o take effect.

(2) The income of those securitics shall be paid or applied
as_the-ineome of that land, if not disposed of, would have
been payable or applicable under the settlement

16. (1) The provisions of this Part apply to all settled
land, and to every settlement whether made or arising before
or after the commencement of this Ordinance

(2) In case of conflict between the provisions of a settic-
ment and the provisions of this Part or of this Ordinance
generally relative to any vesting of the settled land the
subject thereof, or to any matter in respect whereof the
peison or persons in whom for the time being such settled
land is vested upon irust for sale under or pursuant to the
provisions of this Ordinance esercises or confracts or intends
{0 exercise any power as such under this Ordinance, the pro-
visions of this Part or of this Ordinance generally (as the case
may be) shall prevail: and, notwithstanding anything in the
settlement, any power (not being merely a power of revocation

i
!im

Etent of
application of
this Part.




10

or appointment) relating to the settled land thereby conferred
upon any beneficiary or beneficiaries under the settlement or
other persons exercisable for any purpose, whether or not pro-
vided for in this Ordifiance, shall, after the commencement of
this Ordinance, be exercisable by the person. or persons in
whom for the time beidg such settled land is vested upon trust
for sale as aforesaid, as if it were an additional power con-
ferred on such person or persons and not otherwise

PART IV * =~

POWERS OF TRUSTEES FOR SALE
17. Trustees for sale of land—

w 'lny sell such land or any part thereof or any case-
ment right or privilege over or in relati
g g on to such
(i) may make an exchange of such land, or an
Meo.l. or of any easement, right, or pnvnkyyp.(t{‘
FM. whether or not newly crested, over or in
to such land, or any part thereof, for other
land, or for any casement, right or privilege of any
kind, whether or not newly Created, over or In rela-
ﬁonloo?hnd.lldnﬁulﬂemtm-
e equality of exchange
(@ every exchange shall be made for the best
consideration in land or in land and money
that can reasonably be obtained; and
(b)an elchgnge may be made subject to any
stipulations respecting title, or evidence of
utle, or other things.

Ei

|

18. (1) Trustees for sale of land may lease such land,
Or any part thercof, of.any eascnient, right, or privilege of
any kind over or in relation to the land, for any purpose what-
ever, whether involving waste or not, provided that save. as
hereipafter provided every lease )

(1) shall be by formal lease or demise, and be made to
take cffect in possession not later than twelve
months after its date, or in reversion after an exist-
ing lease having not more than seven years to run
at the date of the new lease;

1

(i) shall resgrve the best rent that can reasogiibly be
»btained, regard bewng had to any fine or premiuih.

o taken, and 10 any money_Jad out or to be laid out

for the benefit of such land,dnd generally to the
circumstanges of the case;  ©

(iii) shall contain a covenant or agreement by the lessee.

for plymnl“lhnd.lld‘cmd?ﬁnndm
on the rent not being paid within a_ume therein
specified not exceeding thirty days.

(2) A counterpart of cvery lease shall be executed by the
lessee and delivered 1o the trustees for sale, of which execution
and delivery the execution of the lease by the trusices for sale
shall be sufficient evidence.

() A statement, contained in a leasc or m an indorse-
ment thereon, signed by the trusices for sale, respecting any
matter of fact of of caleulation under this Ordinance in relation
10 the lease, shall, in favour of the Jessee and of those claim-
ing under him, be sufficicat cvidence of the matter stated.

(4) A fine or premium received on the grant of a lease
under any power conferred by-this Part shall be deemed to
be capital money arising by exercise of the trust for sale.

(35) A tenancy ai the best sgnt that cam reasonably be
obtained without fine or premium, and whereby the tcnant is
not pted from punish for waste, may, subject to the
provisions of any other law for the time being in force, be
M”mmmmrum_h“d
thé” writing by any writing under hand only comtaining an

i d of a it by the tenant for the pay-

19. The leasi of trustees for sale extends 1o the ‘Lesses fo
leasing power s for sale

making of —

(i) a lease for giving effect (in such manner and so far as
the law permits) to a of 1. perfl
ance whereof could be enforced against the owner
for the time being of the land held upon trust for
sale; and

(i) a lease for confirming, as far as may be, 4 previous
lease being weid or voidable, but so that every lease.
as and when confirmed, shall be such a lease as
might at the date of the original lease have been
lawfully granted under this Ordinance or otherwise,
as thé case may require.
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20. (1) On a sale or other disposition or dealing by
trustees for sale under the powers conferred by this Part

(a) any eascm?-xhngh\. or privilege of any kind may be
reservedOr granted aver-of in relation to such land
or any part thereof or other land, including the land
disposed of, and, in the case of an exchange, the
land taken in exchange; and

(b) any restriction with respect to building on or other
user of land, or with respect 10 mines and minerals,
or with respect to or for the pufpose of the more
beneficial working thereof, or with respect to any
other thing, may be imposed and made binding, as
far as the law permits, by covenant, condition or
otherwise, on the trustees for sale and the land held
or acquired by them or any part thereof, or on the
other party and any land disposed of to him; and

(c) the whole or any part of any capital or annual sumn
(and in the case of an annual sum whether tem-
porary or perpetual) charged on or payable out of
the land disposed of, or any part thereof, and other
land subject to the trust for sale, may as between
the trustees for sale and the persons beneficially
entitled to the net proceeds (but without prejudice
to the rights of the person entitled to such capital
or annual sum) be charged exclusively on the land
disposed of, or any part thercof, or such other land
as aforesaid, or any part thereof, in exoneration of
the rest of the land on or out of which such capital
or annual sum 1s charged or payable

2) A sale of land may be made subject to a stipulation
that all or any of the timber and other trees, underwood,
saplings, and plantations on the land sold or any articles
attached 10 the land shall be taken by the purchaser at a
valuation, and the amount of the valuation shall form part of
the price of the land, and shall be capital money accordingly

21 A sale. exchange, lease or other authorized disposi-
tion, may tn such manner and so far as the law permits) be
made either of land, with or without an exception or reserva-
tion of all or any of the mines and minerals therein, or of any
mines and minerals and in any such case with or without a
grant or reservation of powers of working, wayleaves or rights
of way, rights of water and drainage, and other powers, ease-

13

uients, rights, and pnvileges .or or incident to or cnnncgﬁ

with mining purposes, 1n relation to the land held gffacquir

by the tustees for sale, or asy part thereof, or any other fdhd.
) -

2. (1) Trustees for sale of land.smay at any time, either
with or without consideration, grant By wrtng an option to
purchase or take a lease of <uch land, or any part thereof,
or any easement, night, or privilege over or in relation O phe
same al a price or %0t cither fixed at the time of granting
the option, or to be fixed at or before exercise of the option
in some ranner prescribed at the ume of granung the option

(2) Every such option shall be made exercisable within
an agreed number of years not exceeding ten

(3) The price or rent shall be the best which, having
regard 1o all the circumstances, can reasonably be obtained

W4 Anoption to take a mining lcase may be coupled with
the grant of a licence to search for and prove any mines or
minerals under the land the subject of the trust for sale, or
any part thereof, pending the excicise of the option.

(5) The consideration for the grant of the option shall be
deemed to be capital money arising by exercise of the trust
for sale

»
a3. (1) Trustees for sale of land may accept, with or
without consideration, 4 surrender of any lease of such land,
‘uhclhcl made under this Ordinance or not, or a regrant of
any tgoé granted m fce simple, whether under this Ordinance
or not, m respect of the whole land leased or granted, or any
part thereof, with or without an exception of all or any af
the mines or minerals therein, or in respect of mines and
minerals, or any of them, and with or without an €xception
of any casement, right, or privilege of any kind over or in
relation 1o the land surrendered or regranted

(2) On a surrender of a lease or a regrant of land graited
i fee simple in respect of part only of the land or mines and
ted the rent or rent charge may be

minerals leased or gra
apporuoned

(3 On a surrender or regrant, the trustees for sale may
in relation to the land or mines and minerals surrendered or
regranted, or of any part thereof, make a new or other lease,
or grant in fee simple. or new or other leases, or grants in
fee simple, in lots

Powers 0
grant options.

Surrenders and
regrants
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(4) A new or other lease, or grant in fee simple, may
comprise additional land or mines and minerals, and may
reserve any apportioned or other rent, or rent charge.

(5 On a surrendeér or nt, and the making of a new
or other lease, whether !ormtlg‘ume or for any extended or
other term, or of a new or other grant in fee simple, and
whether or not subject to the same or to any other covenants,
provisions, or conditions, the value of the lessee's or grantee's
interest in the lease surrendered, or the land regranted, may
be taken into account in the determination, of the amount of
the rent or rent charge to be reserved, and of any fine or
consideration in money to be taken, and of the nature of the
covenants, provisions, and conditions to be inserted in the
new or other lease, or grant in fee simple.

(6) Every new or other lease, or grant in fee simple, shall
be in conformity with this Ordinance.

(7 All money, not being rent, or a rent charge, received
on the exercise by the trustees for sale of the powers conferred
by this section, shall, unless the Court, on an application made
within six months after the receipt thereof or within such
further time as the court may in special circumstances allow,
otherwise directs, be deemed to be capital money arising by
exercise of the trust fqr sale

(8) In this section “land granted in fee simple” means
land so granted with or subject to a reservatipn: thereout of
a perpetual or terminable rent charge which is or forms part
of the land held upon trust for sale, and “grant in fee simple”
has a corresponding meaning.

24. (1) Trustees for sale of land may accept a lease of
any land. or of any mines and minerals, or of any easement,
nght. or privilege, convenient to be held or worked with or
annexed in enjoyment w the land held upon trust for sale,
or any part thereof, for such period and upon such terms and
conditions, as the trustees for sale think fit:

Provided that no fine shall be paid out of capital money
in respect of such lease

120 The lease may contain an option to purchase the
reversion expectant on the term thereby granted.

25. (11 Trustees for sale of land may, either with or
without giving or taking any consideration in money or other-
wise. compromise, compound, abandon, submit to arbitration,
or otherwise settle any claim, dispute, or question whatsoever

15
relating to such land, or any part thereof, includ Wi par-
ticular claims, disputes or questions as to boun . the

.o@wnership of mines and minerals, rights and powers of work-

ing ‘mines and minerals, local law§ and customs relative to
the working of mines and minerals and other matters, ease-
ments, and restrictive covenants, and for afly of thosc purposes
may enter into, give, exccute, and do such agreemepts, assur-
ances, releases, and ofher things as the trustees for sale may
think proper — ‘.

(2) Trustees for sale of land at any time, by deed or
writing. either with or without condideration in money Or
otherwise, release, waive. or modify, or agfec to release,
waive, or modify any covenant, agreement, or restriction im-
posed on any other land for the benefit of the land held upon
trust for sale, or any part thereof, or release, or agree o
release, any other land from any easement, right or privilege,
including a right of pre-emption, affecting the same for the
benefit of the land held upon trust for sale, or any part thereof.

86. Trustees for sale of land may at any ume, by deed
or writing, either with or without consideration in money Of
otherwise, vary, release, waive, or modify, either absolutely or
otherwise, the terms of any lease whenever made of the land
held upon trust for sale or any (¥t thereof or any covenants
or conditions contained 1n any grant in fee sinple whenever
made of land with or subject 10 a reservation thereout of a
rent which is or forms part of the land held upon trust for
salg, anden cithef Case in respect of the whole or any part of
the land tomprised in any such leasc or grant but so that
every such lease or grant shall, after such vanation, release,
waiver or modification as aforesaid, be such a Ieuc or grant
as might then have been lawfully made under this Ordmmcc
if the lease had been surrendered or the land comprised in the
grant had never been so comprised or had been regranted

27. (1) Trustees for sale of land may at a_m)_limc. by
deed or writing, either with or without consideration in money
or otherwise, agree for the apportionment of any rent re;crved
or created by any such lease or grant as mcnuo_ned in the
last preceding section, or any rent being or forming part of
the land held upon trast for sale, so that the appomqned
parts of such rent shall thenceforth be pqnble exclusively
wlo(orinmpec(ofsmhrespecﬁvepomomollbehnd
subject thereto as may be thought proper, and also agree
that any covénants, agreements, powers, of remedies for

Power w
apportion rents
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securing such rent and any other covenants or agreements b
the lessee or grantee and any conditions shall also be nppor)-
tioned and made applicabl lusively to the ive

|
£

or derived under a lease, or under a t
mh;m.wnb'pnlommorq:r:-

ditions, whether such lease or grant comprises other land or
uﬁmﬁy-&mﬂ-’hﬁydﬂdwmting‘
'itcd&ulgviuothib.mywninmoncy

or otherwise, procure the variation, release, waiver, or modi-
mmw«m,«m-—.m“u.
agreements, or conditions contained in such lease or grant,
in respect of the whole or any part of such land, including the
lmﬁonq-tdlny rent, covenants, agreements, conditions,
and provisions, reserved, or created by, or contained in. such
lease or grant.

(3 This section applies to leases or ts made either
before or after the commencement of this Inance

28. (1) All money, not being rent, payable by the trusiees
for sale in mdl'y transaction 0 \t@‘my of the three
wmmﬁumunnm(dupual

such further time as the Court may in special circumstances
allow, otherwise directs be deemed to be capital money arising
by exercise of the (rust forsale.
(@) For the purpose of the three Jat precsding sections
“consideration in money or otherwise” means—
(@ a capntal sum of money or a rent;
(b) land being frechold or leaschold for any term of years
whereof not less than forty years shall be unexpired;
(crany easement, right or privilege over or in relation to
the fand held upon trust for sale, or any part thereof,
or any other land;
(d) the benefit of any restricuve covenant or condition;
and

1

(e) the release of the land held upon trust for any
part thereof, or any other land, from any esse
right or privilege, including a right of pr p
- or from the burden of amy restrictive covenant of
condition affeeting the same.

P

29 (1) Where there is on any land held upon trust for
sale timber ripe and e for cutting, the trustees for sale may
cut and sell that timber, or any part thereof.

(2) Three-fourth parts of the net proceeds of the sale shall
be set aside as and be capital money arising by exercise of
the trust for sale, and the other fourth part shall go as rents
and profits

30. Where there is an incumbrance affecting any part
of the land held upon trust for sale (whether capable of being
over-reached on the exercise by the trustees for sale of their
powers under this Ordinange or not), the trustees for sale,
with the consent of the incumbrancer, may charge that in-
cumbrance on any other part of such land, or on all or any part
of the capital money or securities representing capital money
subject, or to become subject, to the same trusts as capital
money arising by exercise of the trust for sale, whether
already charged therewith or nd@in exoneration of the first
mentioned part, and by a legal mortgage, charge, or otherwise,
make provision accordingly

_ 8L, 4i) Where an incumbrance affects any part of the
land held upon trust for sale, the trustees for sale may, with
the consent of the incumbrancer, vary the rate of interest
charged and any of the other provisions of the instrument,
if any. creating the incumbrance, and with the like consent
charge that incumbrance on any part of such land, whether
already charged therewith or not, or on all or any part of the
capital money or securities representing capital money subject,
or 1o become subject, to the same trusts as capital money
arising by exercise of the trust for sale, by way of additional
security, or of consolidation of securities, and by a legal
mortgage charge or otherwise, make provision accordingly.

(2) “Incumbrance” in this section includes any annual
sum payable during a life or lives or during a term of years
absolute or determinable, but in any such case an additional
security shall be effected so as only to create a charge or
security similag to the orginal charge or security.

Cutting and sale
of timber and

capitalization of
part of proceeds.

Shifting of
incumbrances

Power 1o vary
provision of an

incumbrange and
to charge by way
of additional
security
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82. (1) Where money is required for any of the following

purposes namely—

(i) discharging an incumbrance on the land held upon
trust for sale or part thereof:

(ii) paying for any improvement authorized by this Ordin-
ance or by the instrument, if any, creating the trust
for sale;

(i) equality of exchange.

(iv) payment of the costs of any transaction authorized

by this section or either of the two last preceding
secuons,

the trustees for sale may raise the money <o required, on the
secunty of such land or any part thereof, by legal mortgage
or charge, and the money so raised shall be capital money for
that purpose. and may be paid or applied accordingly ’

(2) “Incumbrance” in this section does not include any
annual sum payable only during a life or lives or during a
term of years absolute or determinable

33. Trustees for sale of land may at any tinie or times,
in addition to the special powers by this Part hereinbefore
conferred, enter into and continue in possessidil of such land
and manage or superintend the management thereof, with full
power

(@) 1o fell umber or cut underwood from tme to time in

the usual course for repaiis or otherwise, und

(b 1o erect, pull down, rebuild, and repair houses, and

other buildings and erections; and

(e)to culuvate, manure, plant, clean, till, sow, or other-

wise farm such land according to the best methods
of husbandry practised in the neighbourhood, -
cluding power to change the course of liusbandry;
and

(@1 continue the working of mines, minerals, and

quarries which have usually been worked; and

ter 1o drain or otherwise improve such land or any part

thereof, and

(frto make allowances to‘and arrangements with tenants

and others; and

(g)to deternune tenancies, and to accept surrenders of

leases and tenancies; and

19

(h)to insure against loss or damage by ﬁ'f;at earth-
quake; and -

(0 generally to deal with such land in a proper and due
course of management

(2) Trustees for sale of land may- from time to time,
out of the income of the land, including the produce of the
sale of timber and Wnderwood, notwithstanding »lhal power
may be conferred by this Ordinance to apply capt_ul moneys
for all or any of such purposes, pay the expenses incurred in
the management. or in the exercise of any power confene;ll
by this Part, or otherwise in relation to such land, and ad
outgoings not payable by any tenant or olhgr person, an
shall keep down any annual sum. and the interest of any
principal sum_ charged on such land.

34. (1) On a sale, exchange, leasc, mortgage charge,
or other disposition, trustees for sale of land may, as regards
such land sold, given in exchange, leased, mortgaged, charged,
or otherwise disposed of, or intended so to bc or, as regards
easements or other rights or privileges sold, given in exchln;e.
leased, mortgaged, charged or otherwise dlsposcd_ p{ or in-
tended so o be, effect the transaction by deed or writing 10 the
extent of the estate or interes?held upon trust for sal_e.or
any less estate or interest, in the manner requisite for giving
effect to the sale, exchange, leasc, mortgage. charge, or other
disposition.

-~

) Such a deed or writing, as the case may be, to the
extent and in the manner to and in which it is expressed or
intended to operate and can operate under this Ordinance,
is effzctual to pass the land conveyed or transferred, or the
casements, rights, privileges, or other inteiests created, dis-
charged from all the limitations, powers, and provisions of the
instrument, if any. creating the trust for sale, and from all
estates, interests, and charges subsisting or 1o anse there-
under. but subject to and with the exception of

(i all rights. titles, and interests of whalv:c\-cr nature
or kind having priority to the beneficial interests in
the capital goney ansing by exercise of the trust
for sale and the income thereof, and

(1 all mortgages, charges and liens which have been

created or taken effect for securing money actually
raised at the date of such deed or writing; and

Completion of
transactions.
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Giii) all leases, all grants of easements, and all other rights
or privileges which were before the date of such
deed or wnting granted or made for value in money
or money's worth, or agreed so (o be. by the trustees
for sale. or are at that date otherwise binding on
the successors in title of the trustees for sale

85. (1) The powers of and incidental to leasing, accepting
surrenders of leases, and management, conferred on trustees
for sale of land. whether by this Ordinance or otherwise, may,
unul sale of such land. be revocably défegated from time to
time by writing, signed by them, to any person of full age
(not being merely an annuitant) for the time being bene-
ficially enutled in possession to the net rents and profits of
such land during his life or for any less period : and in favour
of a lessee such writing shall, unless the contrary appears,
be sufficient evidence that the person named therein is a
person to whom the powers may be delegated, and the pro-
duction of such writing shall, unless the contrary appears, be
sufficient evidence that the delegation has not been revoked

(2) Any power so delegated shall be exercised only in the
names and on behalf of the trustees for sale delegating the
power

(3) The trustees for sale delegating auy power under this
section shall not. in relation to the exercise or purported
exercise of the power, be liable for the acts or defaults of the
person to whom the power is delegated, but that person shall,
in relation to the exercise of the power by him, be deemed
to be in the position and to have the duties and Liabilities of
a trustee.

36. (1) Any wansaction affecting or concerning land held
upon trust for sale, or any part thereof, or any other land
(not being a transaction otherwise abthorized by this Ordin-
ance, or by the instrument, if any, creating the trust for sale)
which in the opinion of the Court would be for the benefit of
the land held upon trust for sale, or any part thereof, or the
persons interested under the trust for sale, may, under an
order of the Court, be effected by trustees for sale, if it is one
which could have been validly effected by an absolute owner

(21 In this secton “transaction” includes any sale,
exchange, assurance, grant, mortgage, lien, surrender, recon-
veyance, release, reservation, or other disposition, and any
purchase or other acquisition, and any covenant, contract, or

21
option, and any application of capital money (except as perc-
inafter mentioned), and any compromise or other dealing; or
arrangement, but does not include an_gpplicauon of capital
money in payment for any improvenent not-@uthorized by this
Ordinance, or by th€ instrument, if any, €rgating the trust
for sale; and “effected” has the meaning appropriate to the
particular transaction, umg the references to land include
references to restrictions and burdens affecting land

87. (1) The provisions of this Part, other than the last
preceding section, apply only if and as far as a contrary inten-
uon is not expressed in the nstrument, if any, creaung the
trust for sale, and have cffect subject to the terms of that
instrument and to the provisions therein contained.

(2) In the case of conflict between the provisions of the
last preceding section and the provisions of the instrument,
if any, creating the trust for sale, the provisions of the last
preceding section shall prevail

(3) Nothing in this Ordinance shall preclude or affect the
conferring on trustecs for sale of land by the instrument, if
any, creating the trust for sale, or by any supplemental insiru
ment (if and so far as the same might otherwise be effectual)
whether made before or after the commencement of this Ord
inance of any powers additional 10 or larger than those con
ferred by this Ordinance: and any additional or larger powers
so conferred shall, as far as may be notwithstanding anything
in this Ordimance, operale and be cxercisable in the like
manner, and with all the like incidents, effects, and eons¢
quences, as if they were conferred by this Ordinance

PART V
INVESTMENT OR OTHER APPLICATION OF CAPITAL MONEY

88. Capital money ansing by exercise of a trust for sale
of land, subject to payment of clais properly payable thereout
and to the application thereof for any special authorized object
for which the capital money was raised, shall, when received,
be invested or otherwise applied wholly in one, or partly in
one and partly in another or others, of the following modes
(namely) :

(i) In investment in secuniies or other properties or
investments in which the trustees for sale are by
the instrument, if any, creating the trust for sale
or by law authorized to invest moneys arising by

- -
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exercise of the trust for sale, with power to vary
the investment into or for any other such securities,
properties of investments.

(i) In discharge, purchase, or redemption of incum-
brances affecting all or any part of the estate subject
to the same trusts as capital money arising by exer-
cise of the trust for sale, ar rents, or rent charges,
charged on or payable out of such estate, or any

part thereof

() In payment for any improvement au(honzed by this
Ordinance

(v) In payment for equality of exchange of any land held
subject to the trusts for sale

(V) In the purchase, with the leave of the Court, of any
leasehold interest where the immediate reversion is
held subject 10 the trust for sale, so as to merge the
leasehold interest (unless the Court otherwise directs)
in the reversion, and notwithstanding that the lease-
hold interest may have less than forty-years to run.

(vi)In payment of the costs and expenses of all plans,
surveys, and schemes, including schemes under the
Town Plannigg and Development Ordinance, 1931,
or any sumh:emcuneu.mdemthlvlcww or in
connexion with the or of
the land held upon mu(lorsle ornnyp-nlhcmo’
or the exercise of any statutory powers, and of all
negouations entered into by the trustees for sale
with a view to the exercise of any of the said powers,

betand

not g that such neg ions may prove
abortive, and in payment of the costs and expenses
of opposing any such proposed scheme as aforesaid
affecting the land held upon trust for sale, whether
or not the scheme is made

(vi) ks payment o a local or other authonty of such sum
#s may be agreed in consid of such authori
taking over and becoming liable to repair a privne
road on the land held upon trust for sale or a road
for maintenance whereof the trustees for sale are
liable ratione tenurae. or any sum which may other-
wise become lawfully payable by the trustees for
sale to such Jocal or other authority in respect of
the making up, taking over. or maintenance of any
road or street,
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(viii) In financing any person who may have agre€d to -
take a lease or grant for building purposes of the
land held upon trust for sale; or_any part thereof,
by making, advafices to him in the usual manner
upon the security of a legal or equitable mortgage or
charge of his” hlildmg agreement

Gx) In payment to any person becoming absolutely en-
titled or empowered to give an absolute discharge

(x) In payment of costs, charges, and expenses of or
incidental to the exercise of any of the powers, or
the execution of any of the provisions of this Ordin-
ance, including the costs and expenses incidental to
any of the matters Teferred to in this section

(xi)In any other mode authorized by the instrument, if
any, creating the trust for sale

89. Where capital money arising by exercise of a trust Appication of
for sale of land, or deemed to be capital moncy so ansing, is mokey pad for
purchase-money paid in respect of reversion

(a) a lease for years; or

(b) any other estate or interest i land less than the fee
simple; or
(c)a reversion dependent on any such lease, estate, o
interest,
the trustees for sale-or the Court, as the case may be, and
in the case of the Court on the application of any party
interested in that money, may, notwithstanding anything in
this Ordinance, require and cause the same to be laid out,
invested, accumulated, and paid in such manner as, in the
judgment of the trustees for sale or of the Court, as the case
may be, will give to the parties interested in that money the
like benefit therefrom as they might lawfully have had from
7 the lease, estate, interest or reversion in respect whereol the
money was paid, or as near thercto as may be.

40. (1) Money, not being rent, received by way of As to money
damages or compensation for breach of any covenant by a [ et
lessee or grantee contained”in any lease or grant of land held breach of
upon trust for sale shall, unless in any case the Court on the Y™
application of any party interested otherwise directs, be deemed
to be capital money arising by exercise of the trust for sale,
lwmdwun‘anedbytheuumufornk or paid into
Court, and i d Pp gly.
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44. The provisions of this Part apply only if and as far
as a contrary intention 1s not expressed in the instrument,
if any. creating the trustf®r-sate, and shall have effect subject
to the terms of such instrument, and 10 any provisions therein
contained

PART VI
IMPROVEMENTS

45. Improvements authorized by this Ordmance are the
making or execution on, or in connexion with, and for the
benetit of jand held upon trust for sale, of any of the works
mentioned in the Schedule to this Ordinance. or of any works
for any of the purposes mentioned in that Schedule, and
any operations incident 1o or necessary or proper in the execu-
uon or proper in the execution of any of those works or
necessary or proper for carrying into eflect any of those pur-
poses, or for securing the full benefit of any of those works
Or purposes

46. (1) Capital money anising by exercise of a trust for
sale of land. or deemed (o be capital money so ansing, may
be applied in or towards payment for any impro¥ement
authorized by this Ordingnce or by the instrument, if any.
credting the trust [ur sale. with-ut any scheme for the execu-
tion of the improvement being first submitted for approval to.
or approved by. the beneficiaries or any of them, or the Court

(2) Where the capital money to be expended is in the
hands of the trustees for sale, they may apply that money in
or towards payment for the whole or any part of any work or
operation comprised in the umprovement, on—

(i) a certificate ' be turnished by a competent engineer
or able practical survevor employed independently
of the tenant for life, cerufying that the work or
operation comprised in the improvement or some
specific part thereof, has been properly executed,
and what amount is properly payable in respect
thereof, which certificate shall be conclusive in
favour of the trustees for sale as an authority and
discharge for any payment made by them in pur-
suance thereof, or

(ii) an order of the Court directing or authorizing the
trustees for sale so to apply a specified portion of
the capital money:
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Provided that —

(@) In the case of improvements not authorized by Part1 -
of the Schedule to this Ordinance or by the in
ment, if any. creating the trust for sale, the trustee®
for sale may, 1_they think fit, and shall if so diwrected
by the Court, before they make any such application
of capital money ¢ provision that that 3
or any part (hﬂexkﬁll” be repaid 1o or 24
by them out of the income of the land
trust for sale by not more than fifty half-yearly in-
stalments, the first of such ipstalments to be paid
or 10 be deemed to have become payable at the
expiration of six months from the date when the
work or operation, in payment for which the money
is to be apphed, was completed.

(b) No capital money shall be apphed by the trustees for
sale in payment for improvements not authorized
by Parts | and 11 of the Schedule to this Ordinance.
or by the instrument, if any, creating the trust for
sale, except subject to provision for the repayment
or retention thereof being made in manner men-
tioned in the preceding paragraph of this proviso

(3) Where the capital money to bé expended is in any
court, such court may. if it thinks fit, on a report or certificate
of a compeient engineer or able pracucal surveyor approved
by such court, or on such other evidence as such court may
think sufficient, make such order and give such directions as
it thinks fit for the application of the money, or any part
thereof, in or towards payment for the whole or any part of
any work or operation comprised in the improvement.

(4) Where any court authorizes capital money to be
applied in payment for any improvement or intended improve-
mgnt not authorized by Part 1 of the Schedule to this Ordin-
ance or by the instrument, if any, creating the trust for sale,
such court, as a condition of making the order. may n any
case require that the capital money or any part thereof, and
shall as respects an improvement mentioned in Part 111 of
that Schedule (unless the 1 vement 1s authorized by the
instrument, if any, creating the trust for sale), require that
the whole of the capital money shall be repaid to or retainod
by. the trustees for sale out of the income of the land held
upon trust for sale by a fixed number of penodical instalments
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to be paid or retained at the umes appointed by such court,
and may require that any incumbrancer of such income shall
be served with notice of the proceedings

(5) All money received by the trustees for sale in respect
of any instalments ttus section shall be held by them as
capital money arising by exerctse 6f the trust for sale, unless
the Court otherwise directs

47. The Court may. in any case where 1t appears proper,
make an order direcuing or authornizing capital money to be
applied in or towards payment for any improvenient authorized
by this Ordinance. whether ¢xecuted before or after the com-
mencement of this Ordinance notwithstanding that a scheme
was not, before the execution of the improvement, submitted
for approval 1o the Gourt, and notwithstanding that no capital
money is immediately avatlable for the purpose

48. The provisions of this Part apply only if and as far
as a contrary intention is not expressod in the instrument, if
any, creating the trust for sale, and shall have effect subject to
the terms of such instrument, and o any provisions therein
contained

PART VII
GINERAL PROVISIONS AS TO TRUSTEES OF LAND

4€. Subject as provided by sub-section (2) of section 7
the provisions of this Ordinance referriig to trustees for sale
of land apply to the sur¥iving or continuing isustees or trustes
for sale for the time being

50. The receipt or direction in wriung of or by the
trustees for sale of land, or where a sule trustee for salc-of
land is a trust corporation or personal representative, of or by
that trustee, or of or by the personal representative of the last
surviving or continuing trustee for sale of land. for or relating
to any moncy or securities, paid or transferred to or by the
direction of the trustees, (iustee, or representatives, as the casc
may be, effectually discharges the payer or transferor Uicre-
from, and from being bound to see (o the application ur being
answerable for any loss or misapplication thereof, and, in case
of a mortgagee or other person advancing money, from being
concerned to see that any money advanced by him is wanted
for any purpose of this Ordinance, or that no more than is
wanted is raised

51. Each person who is for the time being a trustee for
sale of land is answerable for what he actually receives only.
notwithstanding his signing any receipt for conformity, and

29

in respect of his own acts, receipls and defaults only, and is
not answerable in respect of those of any other U“uxlcc. or of
any banker, broker, or other person, or for the msu&lencl
or deficiency of any sccurities, or for any loss not happenmg
through his own wilful default.

5. Trustees for sade of land, pgrsoml representatives,
or other persons who h.ve in good faith, pursuant to a trust
for salg of land or this Ordinance, exgculq! a conveyance,
transfer, assent, assignnfént, or other disposition of the land
held upon trust for sale, or a deed of dlscharpe_ of trustees.
shall be absolutely discharged from all liability in respect of
the equitable interests and powers taking effect under the
settlement (if any) constituting the trust for sale, and shall
be entitled to be kept indemnified at the cost of the trust
estate from all liabilities affecting the land held upon trust
for sale, but the person to whom the land held upon trust
is conveyed, transferred, assigned. or otherwise disposed of
(not being a purchaser taking free therefrom) shall hold such
land upon the trusts Gf any) affecting the same

53. Trustees for sale of land may reimburse themselves
or pay and discharge out of the trust property all expenses
properly incurred by them

PART VIII
SUPPLEMENTARY PROVISIONS

54. (1) If in a settlement, will, assurance, or other instru-
ment exccuted or made before or after, or partly before and
partly after, the commencement of this Ordinance a provision
is inserted-—

(@) purporting or atlempting, by way of direction, declara-

tion, or otherwise, to forbid trustees for sale of land
o exercise any power under this Ordinance herein
expressed 1q be exercisable or impliedly conferred
without regard to or notwithstanding the provisions
of the instrument (if any) constituting the trust for
sale; or

(b) attempung, or tending, or intended, by a limitauon

gift, or disposition over of land held upon trust for
sale, or by a limitation, gift or disposition of other
immovable or any movable property, or by the
imposition of afly condition, or by forfeiture, or in
any other manner whatever, to prohibit or prevent
them from exercising, or to induce them to abstain
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from exercising, or to put them into a position in-
consistent with their exercising, any such power as
aforesaid,
that provision, as far as it purports, or .at ts, or tends,
or 1s intended to have, or would or might hdVe, the opesation’
aforesaid, shall be deemed to be void
(2) For the purposes of this section an estate or interest
limited to continue so long only as a person abstains from
exercising any such power or right as aforesaid shall be and
take cffect as an estate or interest to continue for the period
for' which it would continue if that person were to abstain
from exercising the power or right, discharged from liability
to determination or cesser by or on his exercising the same.
t) Notwithstanding anything in an instrument constitut-
ing a trust for sale of land or settiement, the exercise by a
trustee for sale of any power under this Ordinance herein
expressed 10 be exercisable or impliedly conferred without
regard to or notwithstanding the provisions of such instrument
or settlement shall not occasion a forfeiture.

55.  If trustees for sale of land refuse to sell or to exercise

any of the powers conferred by this Ordinance, or any requisite

consent cannot be obtained. any person interested may apply
to the Court for a vestung order or other order for giving effect
to the proposed transaction or for an order girecting the
trustees for sale to give effect thereto, and the Court may make
such order as it thinks fit

58. The provisions of this Ordinance relating to trustecs

for sale of land apply to personal representatives holding land
upon trust for sale, but without prejudice to their rights and
powers for purposes of administration

57. The Court shall have power to make rules concern-

ing the following matters—

(w the fees 10 be paid in respect of any registration or
court proceedmgs, or to the Public Trustee in respect
of the performance of any duties imposed or the
exercise of any powers conferred upon him under or
by virtue of any of the provisions of this Ordinance;

(hr the procedure to be adopted in respect of any matters
disputes or transactions ansing under or by virtue
if this Ovdinance and not herein expressly provided
for, and

10 generally for the better carrying into effect of the pro-
visions of this Ordinance

3

58. Nothing in ths Ordinance contained shall in any- Saving
wise prejudice or affect the aperation of the Registrahion of o : .
Titles Ordinance or any Ordinance frog time o ume smcm\l- Cap 142
ing or replacing the same angd the provisions of this Ordman:;;
shall in respect of land registered under the Registrabon c -
Titles Ordinance only take effect 1f and so far and in such Cap
manner as provided for by that Ordinance or 0 far as not =
incorsistent therewith ~

SCHEDULLE

Part |
Improvements. the Costs of which are not Liable to be
Replaced by Instalments

(i) Drainage. including the straightening, widening, or
deepening of drains. streams and watercourses

(1 Bridges

(i) Irngation and permanent measures for the preven-
ton of soil erosion

(iv) Drains, pipes and machinery for supply and distnibu
tion of sewage as manure

(v) Embanking or weining {rom a river or lake, or frop
the sea, or a udal water

(i) Groynes. sea walls: defence, against water
~ (v} Fer.cing: redivision of fields

. -~

(viii) Reclamation

(ix) Parm roads, private roads, roads or streets in villages
or towns

(x) Clearing: cleaning, trenching; planting.

(xi) Cottages, quarters, or huts for labourers, farm sci
vants, and arusans. whether squatters or otherwise, and
whether employed or’the land held upon trust for sale or not

(xii) Farm houses, offices, and outbuildings, and other
buildings for farm purposes, including siles, bomas, and cattle
dips

(xiii) Saw-mills, scutch-mills, and other mills, water-
wheels, eagine-houses, and kilns, which will increase the value
of the land held upon trust for sale for agricultural purposes
or as woodland or otherwise

~
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(xiv) Reservoirs, tanks, conduits, walercourses, pipes,
wells, ponds, shafts, dams, weirs, sluices, and other works and
machinery for supply and distribution of water for agricultural,
manufacturing, or other purposes, or for domestic or other con-
sumption.

(xv) Tramways. railways; canals; docks.

(xvi) Jetties, piers, and landing places on rivers, lakes,
the sea, or tidal waters, for facilitating transport of persons
and of agricultural stock and produce, and of manure and
other things required for agricultural purposes, and of
minerals, and of things required for mining\purposes

(xvii) Streets, roads, paths, squares, gardens, or other
open spaces for the use, gratuitously or on payment, of the
public or of individuals, or for dedication to the public, the
same being necessary or proper in connexivn with the con-
version of land into building land

(xviii) Sewers, drains, watercourses, pipe-making, fencing,
paving, brick-making, tile-making, and other works necessary
or proper in connexion with any of the objects aforesaid.

(xx) Tral pits for mines, and other preliminary works
necessary or proper in connexion with the development of
mines

(xx) Reconstructign enlargement, or improvement of any
of these works

(xxi) The provision of small dwellings, cithcr by means
of building new buildings or by means of the reconstruction,
enlargement, or improvement of existing buildings, if that pro-
vision of small dwellings is, in the opinion of the Court, not
injurious to the land upon trust for sale.

(xxi) Additions to or alterations in buildings reasonably
necessary or proper to enable the same to be let.

(o Erection of buildings in substitution for buildings

taken by a local or other public authority, or for buildings .

taken under compulsory powers, but so that no more money
be expended than the amount received for the buildings taken
and the site thereof

(xxiv) The building of a permanent homestead on the
land held upon trust for sale: Provided that the sum to be
applied under this head shall not exceed one-half of the annual
rental of the land held upon trust for sale.

1

4 Part 1l

Improvemenis, the Costs of which the M%lk
~. Court may require to be répaid by Instalments out

i . of Incomes
(i) Residential houses for land or agents, mana-
gers, clerks, bailiffs, 'woodmen, and persons r
unmchndhcldupmuunroruh.orineu‘n the
t for devel thereof.

v

(i) Any offices, workshops and other buildings of a per-
manent nature required in connexion
or development of the land held upon trust for sale or any part
thereof

(iii) The erection and building of ‘houses, shops.
electric light or power works, of ‘necessary or
proper in conncxion with the. of the land held

upon trust for sale, or any pﬁ”.l*“

(iv) Restoration or reconstruction of buildings damaged
or destroyed by dry rot or white ants.

(v) Structural additions to or alterations in L;ﬁ.
reasonably required, whether the b ild are o be
let or not, or are alseady let

»

(vi) Boring for water and other preliminary works in con-

nexion therewith

. Part M1

Imp-mwmenls, the Costs of which the Trustees for Sale and
the Court-must require to be repaid by Instalments
out of Income

(i) Heating, hydraulic or electric power apparatus for
buildings. and cngines, pumps, lifts, rams, boilers. flues, and
other works required or used in m,m

(i) Engine houscs, engines, dynamos, accusnulators,
cables, pipes. wiridgs, switchboards, plant and other works
required for the installation of electric or other artificial light.
in conpexion with any Wmﬁmhﬁu‘-h—

. or buildings. but not lamps or fittings
required in any such or buildings.

(iii) Steam rollers; traction engines, motor losries and

. - movable machinery for farming or oth. purposes.
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COMPARATIVE TABLE OF SECTIONS WITH
ENGLISH LAW

(NB~"LP A" represcnis English Law of Property Act 1925,

“SLA regn-u English Settied Land Act, 1925; and “LPAA
represents English Law.of Property Amendment Act, 1926.)

Secdons of Draft Ordinance Corresponding English Law
2 LPA. s 205 and SLA. s 117
3 LPA. s 25
K LPA. s 23
S LPA. s 24
6 LPA s 26
7 LPA. s 27
8 LPA ¢ 31
9 LPA s 32
10 LPA s 1
I New
12 New
13 New (but cp. SL.A. ss. 26, 27)
14 New (but <p LPA s 32)
15 SLA. s 75 (5) and (%)
16 New (but ¢p. SL.A s 108)
17 SLA s 38 and s. 40
18 SL A s 41 and 42
19 SLA s. &3

20 SLA s 49

21 SLA s SO

2 SLA s §I

23 SLA. s 52

24 SLA s 53

25 SLA s 58

26 SLA s 59

27 SLA s 60

28 SLA. s 6]

29 SLA s 66

30 SLA s 69

31 SLA. s 70

32 SLA s 71

33 SLA. s 102 and LPA. s. 28
34 SLA 5. 72

35 LPA s 29

36 SLA. s

37 SL.A ss. 102 (6) and 109
38 SLA s 73

19 SLA s 79

40 SLA. s 80

41 SLA s 76

42 SLA s 77

43 SLA s 78

44 New (but eg, SL.A.s. 78 (9)).
45 SLA s 83

46 SLA s 84

47 SLA s 87

48 New.

49 SLA s %4

30 SLA. s 95

5 SLA. s 9.

52 SLA. s. 9.

53 SLA. s 100.

54 SL.A. s 106.

5 LP.A. s 30

56 LPA. s 33

57 . New.

58 o o New.
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A Bill to Amend the Registration of Titles Ordinance

BE IT ENACTED by the Governor of the Colony of
Kenya, with the advice and consent of the Legislative Council
thereof, as follows : —

1, This Ordinance may be cited as the Registration of Short title
Titles (Amendment) Ordinance, 1938, and shall be read as one
with the Registration of Titles Ordinance (Chapter 142 of the®
Revised Edition), hereinafter reférred to as the Principal
Ordinance.

TrUSTS

2. Subject to the provisions hereinafter contained as 10 Regstiar of
land held upon trust for sale and as to registration of caveats ‘:::";_:;“‘"'
neither the registrar nor in the absence of actual fraud any registered not to
other person dealing with land registered subject (0 the Princi- :;:r:: l‘::"
pal Ordinance shall be affected notice of a trusi exprese
implied or constructive and the ré@istrar shall not enterin the
register particulars of any such trust or register any Insdu-
ment setting out the terms of a trust. Mere knowledge that
any such trust is in existence shall not of itself be imputed
as.fraud.

8. (1) Where land registered under the Principal Ordin- Remstauon of
ance is subject 1o a trust for sale express or jmplicd whether land mibjeq tois
or not there is a power to postpone the sale pf/the land shall
be registered in the names of the trustees for sale

(2) Where by virtue of any Ordinance land registered
under the Principal Ordinance is made subject to a trust for
sale the land shall be transferred in Form F of Schedule 1 to
the Principal Ordinance to the trustees for sale (unless already
registered as proprietors) and in the cvent of the registered
proprictor refusing 10 execute a transfer or his execution of a
transfer being unobtaingble or only obtainable after undue
delay or expense they shall apply to the registrar in writing
signed by themselves or by their advocate for registration as
proprietors.

w
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(3) Where an application is made under the provisions of
+  the last preceding sub-section the registrar may-

(a) after due notice under this sub-section to the registered
proprietors;

(h) on productiomof the grant or certinicate of title unless
the registrar dispenses with its production; and

) on such other evidence as he may deem sufficient that
the land 1s by virtue of a specified Ordinance made
subject to a trust for sale and that the applicants
are the trustees thereof,

make such entry in or correction of the register as under the
circumstances he shall deem fit for the purpose of vesting the
registered land in such trustees for sale

(4) Where upon any such application as aforesaid the
registrar refuses to make such entry in or correction of the
register the person claiming to be trustee for sale may upply
to the court by onginating summons or by plaint for a vesting
order to be made accordingly . Provided that any costs and
cxpenses incurred by such application to the court shall not be

given against the registrar
Mode of placing 4. (1) Where the registered proprietor of any land made
ST LIOnNS W 4
bt or about to be made subject to a trust for sale desires to place
charging restrictions on transferring or charging the land or on dispos-
e o 102 of or dealing with the land 1 uny manner in which he is

by the Principal Ordinance as amended by this Ordinance
authonized to dispose of or deal with 1t or on the deposit by
wiy of charge of any documents of utle to the land the regis-
tered proprietor may apply i Form W of Schedule | to the
Principal Ordinance as amended by this Ordinance to the
registrar (o make an entry in the register that no dealing to
which the apphcation relates shall be cffected unless the follow
ing things ar such of them as the registered proprietor may
fetermine are done that is to say

() unless nouce of any apphcation for the dealing is
traasmitted by post to such address as he may
specify to the registrar,

(h) unless the consent of some person or persons to be
named by the regisiered proprietor is given (o the
dealing, and

() unless some other matter or thing is done as may be
required by .the applicant and approved. by the

registrar
( y
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(2) The registrar shall thereupon if satisfiedyofl the right
of the applicant to give-the directions and upom payment of
the prescribed fee and-production of the grant or certificate
of title for endorsement &ater the feguisite restriction on the
register and no dealmg tQ which the restriction relates shall
be cffected excépt' it conformity therewith but it shall not be
the duty of the registrar to emter any restriction that I)e
registrar may deemwunreasonable or calculated to cause in-
convenience

(3) In the case of there being more than one registered
proprietor the restniction may be to the cffect that when the
number of registered propnetors is reduced below a certain
specified number no dealing shall be repistercd except under
an order of the court -

(4) Any such restrictions except such as are provided for
under sub-section (3} of this secion may at any time be
withdrawn or modified in FormgX of Schedule,1 to the Princi-
pal Ordinance as amended by this Ordinance at the instance
of all persons for the time peing appearing by the register to
be interested in such dirceyons and shajl also be liable to be
set aside by an order of the courft.

$) Nothing in this section contained shall in anywise
affect or derogate from the gegeral right of regmstration ol
caveats otherwise conferred hycﬁc Printipal Ordinance

5. The First Schedule to the Principal Ordinance 1s Amendment of
hereby amended by the additign of the following forms after Schegus. '[u',"
Form_Vethereof: Ordmnance

“Fopm W »
Applicanon jo Register a Restriction wnder Section 4 of
the Registration of Titles tAmendmeni)
Ordinance 1938
To the Registrar of Titles ’
Take notice that 1 (the registergd proprietor) of
hereby apply to entcr the following
restriction against Title No
Restnction

Dated the day of ... 19
Signed in the presencé of

Signature
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Form X

Application to Withdraw or Modify a Restriction

To the Registrar of Titles.
Take notice. thav¥ (4, B, erc.).of

hereby apply to withdraw (6r ‘modify) the reslncimn regxs(cred

on (date) against Title No

Dated the day of 19

Signed in the presence of

Signature’
Amendment of 8. The Second Schedule to the Principal Ordinance is
."‘""“;,"‘“:”;J‘ hereby amended by the addition of the following items after
Ordinance Item 21 thereof

For making entry in or correction of the
register under section 3 (3) of the Regis-

trauon of Tites (Amendment) Ordinance,
1938

23 For entering restriction under section 4 (2)
of the Registration of Titles (Amendment)
Ordinance, 1938

24. For entering withdrawal or modification of
restricion  under séction 4 (4) of the
Registration of  Titles (Amendment)
Ordinance, 1938

Sh

Sh

Sh




