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more I consider the Abrahasr case the more 

lmprsed I am wdtL toe studied moderation of our .tae 
Oespatci on thL 	e. 	ect, which as a matter of fact 
by no nea is anequately did j ustoce to the Secretary 

of States v:ews o -• the s.ubject, but was settled with J frtIr.. 

a livey rerS to the neceasity of say re 	no more 

than was 	eceesary upon such delicate topics as the 

• conduct of a Juuge and Jury in a criminal case. 

The letter from the Law Society of Kenya would 

be pertinent if Kenya were a self-rov'e ~rni% Pominion, 

but as it 	is not, 	and as the Secr- tarV of State is 

'resoasile for the proper adminietraton of justice 

bere, the letter etrik8m 	as being slightly 

ridiculous. 

I feel certain that much of tuie difficulty (tk 
!hiSn We encounti- in these criminal .caeee in Kenya 

'• 
is clue to the pecul ijties of the Indian Code, and 

. tninke miØt well enquire bow the new InFliah 

Cod. 	}ciehthey have been directed to pass, is betting 

or. 	The ki.torney-láeral, I know, is it favour of 

it, but the Judiciary is steeped in the existing 

tradition 

I, 174 

• 	traditot3 and ilaw, and I am certain that the ne 

Code will never see th light of day *xospt - • 

under constant pressure from here. 
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- 
Gov*RaMwT 1404J5E. 

vo KINYA. 

J 	 _o, 
Sth 	 bruary- 	,19a6; 

0*37 

I have the hotiour to transmit for your Information 

a espy of a letter addresed to me by the Ton. 8ecretry 

of the Law Society of the Colony of Kenya and two ciea 

of their letter e4dreesed to :rou. 

2. I us0 for.rd a memorandum prepared by the 

Attorney General and wuld refer to my despatch Ro.162 

of even date in which the question of the venue of the 

trial of this class of case Is discussed. 

-. 	I have the honour to be, 

Sir, 

'?oi most obedient, humble eervnt, 

¶ 	
E " R 
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oNOUkBIX 

TENAIT COOKRL, P.C.,M.P., 

MRST 	tS'ATE FOR THE COLO1IES, 

	

- 	DOWNIEG S 	',OEDON,. S. w.; 
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THE IW SOCIETY OF TEE. OL 	6 K2TA.J' 

FTaioi 
p,66/7/10. 	 - 

4 Nvber, 27th. 1924. 
: 

His Exce11eny-ThGovemo, 
Qovrnment xouee, 	 -. 

Nairobi 

Your Excellency, 
• 	 I have the honour to encf 
herewith a letter which I have been directed b 
my Society to send to His Majesty's Secretary of 
State for the Colonies, together with a copy 
thereof, and I have the honour to request that 
Your Excellency will be good enough to fovrrd 
my original letter to the Jecretary of State at 
the earliest opportunity. - 

I have the lnoCr to be, 
Your Ece11ency's 

'-; 	Obedient servant, 

- 	- 	Sgd.H.E. Shwartze. 
Hon Sec 

The Law -Society of the Colony of Kenya 

:.4-; 	 • 	• 
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8OQTy OF. I2 CW14Y OF 

: 4 . 1 ..c 
a 1 r o b I 

k 
Kenya Clory, 

, 	Toyember 26th 924 

: 

To, 

His Majesty's  Secretary of Sta.e'forthe Colonies, 

Dawning Street, 
L o n d on. g ••  

Sir, 
The attention'of my Society was mometime ago 

drawn to the fact tlmtn the coure of a debate.whjch 
took place in the House of Comaorie on the 26th February 

1924 His Lajesty's then Secretary of State for the 

Colonies expreseet his irtention  of  circulating In the 
Official Report a copy of a de1atch sent to His 
,xe81imncy the Gvernor of the Colon of Kenya re - 

 

• 	
lecting in a veryadverse smer on the adm1rii8 

y 	n of JOstice n this Colony. 

Before teardig to kou any remarks in: 

coinectioh with thIs' mattii, rnySsclsty, 	Thoughj 

•  essentIal that, it &ld have before it the Of111a1 

Rport'. I has now hg the opportunity or perusing 
-the Report inard wichts out the despat.h In 

• 	 • 

full. 
I am instructed to eay'that my Society 

sincerely trusts that no attnpt w11P made to 

, terfere with the admiWetration of JutIce by the 

Courts in this Colony as a' present coflStI"tuted' - 



, 

tol 	Constituted or to 8110w * sort or dictation 
to the Judges holding orDte ip 

method in *h 	the heaihg 	4 
.1 	cases shall tq, ondueted. 

	

The clospatji _o1q, 1alød o 	OTvv1e' eB 
by stating that the .crirse for which Mr.Ahrafli:n 

was convicted appeared to of fer no t "un tThg 
circinisances. 

Considering that the section or the 
Code Under Which the sentence was passed upon 
Mr. Abraham allowed or a much severer penalty 
it is obvious that the Learned Judge who trIed 

the case did cr-lCc" that. tnnshndn there were 
such circumstances and the above statement can- 

not ;'be taken as anytiling lees then a erioare- . 

leatlon on either. thIearned Judge's lu.el)$-

ece or his honesty. 
Cases have aleen in glandan 

esewhere from time tô'-tle in which the sen-

tences imposed have been the subject of criti 

clam 	 by nembera 

of the Public but a criticism sach as that re-

•.ferred tocoming from 1118iaies's aecretary 

State appearsrtrny dociety to tend to setab-
lish a vey dangerous precedent. 

Paragraph 3 of the despatdh is a 

didect ; reflectlon on the honesty of the jury 

and the iatter portion of thji.paragrah 

would indicate that due consideration wnot 

to the distinction tween ngllshLa 

and the Law as to Hornecide nd Hurt as laid down 

tn t Code which has force in this Colony. 

Th suggeetton in paragraph 5 of the 

DeapatehwDuld appear to be that His ajesty's 

SecretdjY of State with the aslstance of 418 



constituted or to aflow .mj 8ort of dictation 

to the Judges holdidg offjce 

th* nhod in h 
cases shall be onduted. 

The depatch complained of cr!v1ence 
by atatingthat the qrime for which rr.Abraflaxn 
was convicted appeared to offer no extenuating 
clrcuss6ances. 

Considering that the section of the 
Code under Which the sentence was paesed upon 
Mr. Abraham allowed or a much severer pepalty 
it is obvious that the Leariied Judge who tr:ed 

• the ease did c'' thit tnzn there were 

such cjrcijsstancea ftnd the above statement can-

not be taken as s ything less than a serious re- 
• 	fiTection on either th !earnad Juge'e intelli- 

e4ce or his honesty. 

• 	 Cases have 51sen in ftk1nd -and 
elsewhere from time ttlrne in which the sen-

tetcee imposed have beed the subject o cr1t.-
cfem uYuxtaix rOxtIxxw4r,I by members 

or the Pub.1c but a criticism such as that re-

t'erred toconing from tilthiajsty's Secretary 

State appears['torny Society to tend to estal- 
tL 	a very dangerous precedent. 

4-.  Pargraph 3 of the despatch Is a 
dect reflection on the honesty of the jury 

and the latter portion of the sid paragraph 

would indicate that due conwideration we' flDt 
to the dtstlnction gtween ng1ihLa 

• 

	

	and-the Law as to Hom.clde and Hurt as laid. down 

• in t Code which has force,in this Colo. 
4. 

The suggestion in naagraph 5 or the 

Deapatch would appear to be that His ieety's 

secret?of State with the as*lstance of iie 



3, 

legal adviesre t o$i*$ )eert Ward 
over t'il 	ury11% this plony.T 

It is obvious that the ulicatjbnoi such 
suggestion holds over Judges cad Jurytoen in this 
country a menace to the effect that Unless the 

4.ings 	the Jury and the eenteflcee,sed by 
the Judges are such as to meet Vith the approval 

41aritiea residing over 6,000 miles away,the 
Jury bystem may he abolished. 

The experience of the members or my 
Society has been that in recent years Juries ieve 
dealt with the cases that came before them with 
a genuine desire to render importial justice to 

all parties concerned and my Society respectful]r 

submits that the establishment of any system of 

control such as Is Indicated in the depatch above 
referred to would be:- 

UnjustIfied. 

Calculated to result In maiahn1nt 
of 4ustide. 

A serious slur on those in charge of 
administering justice illthIs Colony 
and 

Airy dangeromepatue frog the 
sodnd policy that Britleb CouTts must 
be absolutely free from restraint or 
interference in the administration of 
Justide. 

My Society trusts that thiaferthce 

to you ube given due consideretion end assures 
you that lqustion of referring to you whi very 
.thJ.2y concidered and the dectIoii to conraunicate 

with you Was only arrived atunder a finn convic-

tion that the adoptioflOf a p4cy such as out 

14ned in your predecessor's despatMh rniht selobtel 
affect the interests of this Colony as a wll!' 



lel advisers ttoj 
over trials b Jry4 this OlonJ 

t is obvioe that the pu11icAtjbn6f such 

suggestion liOds over Judges and Jurymen in this 
country a menace to the enact that udlees the 
fIn4Ing*,,6t the Jury and the sentences 1sntesed by 
the Judges are Buclias to meet gfth the approval 

rities residing over 6,000 miles away,the 
Jury system may be abolished. 

The experience or the members of my 
Society has been that in recent years Juries have 
dealt With the cases that earle before them with 
P. genuine desire to render imparf4al lustice to 
eli parties concerned and my Society respectfuli, 

submits that the establishment or any system of 

control such as is indicated in the de'patch above 
referred to \ould be:- 

Uniuetified. 
Calculated to result in maladninfst-
of Just1ce. 

A serious slur on those im charge of 
adiainl.stering Justice inthia Colony 
and 

A very dangerom epatue rro the 
sodnd policy that BritIsh Cmuta must 
be absolutely free from restraint or 
interference in the adrninistratlpn of 
J ustide. 

My society, trusts that thtseZerence 

to yau 	ivendue consideration and assures 

you that i 	quétion of referring to you w very 
Thlly conc;idered and the deciIon to cosesunicate 

with you *ms only arrived aJunder a firm conVic-

tion that the adoption-of a p4cy such as out 

itned In your predecessor's deap$5h 51iht 582'iQ11sly 

affect the icterests of this Colony as a 
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I athaicei to gtatethat tr viee 
the øcneWhat invid1ou poettion in which tL 
Law orricers to the orbwn and Crowr Coii. 

rind themselvee, we bin n the o hd 
mberw i ti Coloniwl Serce Pnd on the 

h1pnemb6ré of my Socièty, they have tken 

prt watever' in the 	cuiop8 )yhlch have 

resulted in the despatcof tiliq letter. 
1ve the honour tbe, 

Sir, 
.3 	our;hble obedet servant 

- 	d. W.L 3hwartze-' 
ROn.Secy. 

The Law Soclet of the Colony of' 
AV 

41 -  
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4. 

I ath aeked to state that in v±ewoj 
the Rome*hat invidloue poition in wh1ch tti  

Law flcer to the Crown and CroWn Couel 
rind therneelvee 88 bOin xn the a abd  

.. 	rmher$ o.f th Co.onial .Seryice 8nd on the 

1&rrnbero±y Society, they have tken 

part wAatevs ir. the deCusio1s #hich h&,e 

resulted in the deapatch or tbiig 
11  have the honour te,. 

ouihible obedient p6rvani 
IAV 	 d. W.E. 3hwartz 

Hon. Secy. 
• 	The Law Societ or the Colonyor 

,•' 	• 
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*4th D.c 	r, j.44 

M 
En'b.Co.*iI1 seeietax4 

• 	 xo,'ç'a.24*/4o: tift ht inst 
01i the main poin$ P.i..d Ifl te i..w a 

it*P TiE. thØ *uetin oS ke $botj 	•1'*i 
.yeta., I 	it s1r.IAt  with the ooiaty a 

fl *, t.fl peit in the Oitai8tratio* 

in tb. C.1oo tt, on the woe t. ..tu* 

a,s4 uies e* s 4. .x. o*.cietiou.. Iu 

belisvS tt-*fldLtio*a are i*pz-oVng. Xn 

•l3.t Call I$o rSe8qn to beliey. •tki the 

1*n..t* At-t,tpted to di it. iCt. flo&&t 

is that a ye!ciiot9t 044  a1S,boeIectds - V0444 

*111 A. oOfl.onaflc. With She O$. y,t, MYXI 	c* 

to the •Tidencs led kor , tAs Oeeflce ana inje 0t 

p•cuiiaite• of t4te motor en*4 Co*. I ;o not think 

the yerotot s pfVero.. 	the tere' o44ab11 to'4Ioiã• 

' d.fij.t 	tbCOiS it not so extextvYe ab tie tows  

. 30e01tIr°  I2*IST ICA&Iiah lOW CTht in ingift it I. 

Mot ansoeQ* sr ..--$rdict of j.zicvoua r ever simple . 
- 	 '-: 	 - 	 -- 	 ••' 	 -• 

-hr$ 

 

to be eprove1 by thuCourt.. Wh!re tb.l'444 

swiml ycroct would bs 	 The tsrct 

n.gatii s*wuefl biju raYe proyooatit* wAich, .00lA 

ZUS.O t4o aaxlmm sontefloo to four years ,  aru t*, • 

iov,g a Mtt*Om sentence of .ev.tl ar. imprieo*nen.t 
• 	 - - :- 	- 

- ''• 	 I. 	Qa Uio other haE-q $oa4.t ra*...s 
-I- 	- -- -- 

obj..tielu which c*Eflot po$eibl7 h Js4tUtI4to 

--..•--- 	-. 	-- 	-- 	the 



Secret*7 if State'p J.awftL tnd pro.r iuplg'visioi 

r te adatMetration 1 JoL*tice In the c*i.eny. 	is 4 
Secrat&ry of State aloha4 aiozat* ree.r4t of ti&ls 

of Judge'l s&$I  up It s obrioun that he Ail a 

zt to have t1; He has stated that tha 	for 

0 orjOa* of onabling lair to torn en •ptnion 	to 

trier fresh legislation is recuircd to •nsUfg that t*o 

test zaciitions of British Juetirie are maintained j 

i1 o.ctng o tfls tue law •ooiqt3'bs,L, 

as to have put itself In a fai, posItion. The 

icty is of coutse anal of the subeeusnt 

espoiidlao. between 40 l*tSll.*áf end tS Sporatiry 

i.e. 

I. 	I •upp.ee tzrepoint Pn uhialo sr hai'iee i 

cla$.' rIuired jo as to wtretlier tIe petittda is 

orly and respect;fiy.Vor4ed. 	I an of o4ion 

it is sufficIently øorrect and that His lXcelierrcy 

lu option but to £orrd it unoor Colonial Regtalatiii 
ii .ip 

• It O14 be in triplicat..ConalE.gulatuon 

4. 	I shu 11 lhe  to refer to the qjaontiofl of, 	- 

•ing Itivenus of trihis. 	The pras4t gttituie 

e Suprane Curt is  th*t it will ntshe an orer 

ing the vb, without affiQayits that *f*4Ii trisl 

oi otharwie. be  secured. A recent &pplioation 

ais qfflos for a cnaflge of venue was refused. 

To e&rry out the becretaryof Stats's 

ructiond therefore legislatioS I1l be rsaired. 

Ulri aejjrecate the lntro&uctiDfl of Buch legislrutio 

o certain the strongly opponad and when paUSed 

be of doubtful rain.. PrhapS the Becreta* or 
auto 



5. 

tt. Will IS ts ua*tta. *eeopt AU sweuraoe that I 

til '* ouch c..* vxn incy co* to this 

tfi., and will OpW for a aaflg• of T40u6 when the 

nt.r.eta cC Justice ,pl1ear to (Aemand it. 

D. In roow to the 2.ait paxagrsph of a 1.aw 

oiity'a lottor I should like to *aJ that 00 tar as 

I know,  go AIRIWIr cC tLIpartmeot ae aisousssd the 
S.oretay of tateø 4U.on Mtk e*7 uemb.r.- of the Law 

•. lu denclusiom iby! be .rmitt.d r.eott111 
to Waq that Is}ur. the view, xpy,eci by the Secretar7 

of 8tutt' ta ie8d.. to the Imad"VeAt'017 Ie1tence, in 

tautoOf this salt but I iei 	tbat leot.l - 

1u1ic.ligju the m*t$S. has ch*sC.d and tiat the 

Countr7ia J?rq'a;.d to sbept tthOut uetiori wentdnce 

Of & mere shyer. n*taw.. 

I shai Ji glad it. & ówp 	thi.memor&naua 

may 'be. forwdsd ta $h. S4rets1 otmte. 
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