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M!"Wey, .

Wo have had all this in mind, and I do not
think I need comment on it again, though in one
or two particulars I don't think it.is altogether |
accurate. - )

_ The end of the Duff case is not yet; and :
anyhow I am not sure that there is anything in
that case from beginning to end which I c‘ou‘ld‘
recommend any Colonial Government to adopt as
a precedent. When the Duff case is quoted
against me I always faellas I think a prisoner :_ b
must fgellwhen he hears read out the list of 1’_;28 i

previous convictions.




KENYA.

3rd  October, . 1925,

8ir,
'itli reference to Mr.Denham's telegru
H‘bﬂg lo.us of the 28th September,” relative to the
" % cisim by the English Navigation and frading -
: v Company, Limited, in respect of the loss of the

8.5, "Swahili" in 1918, I have the homour to
= transmit a memorandum by the Attbrgey General
pted 16-9-20° "ho_fiiqggnted from the advice of Executive
Council ‘tﬁg a payment of £5,000 should be made
in full settlement of the claim.
I have the honour to be,
8ir,
Your most obedient, humble servant,

z GOVERNOR,

ONEL 1.0 J.8.ARY, .6,, WP,
uﬂmmrn COLONIES,
DOWNING STREST,

. Lowvow, 8. V.
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16th Soptamber, 1505,

The Hoen'bls ig.dalonisl Secretary,
e 4L Pod 4
u:'!! LR uvasml o0 JRDINE COMPRNY 12D.

13 3 TAA
iy

Hol.Youwr do, s/a.mwﬂggt of the 5th 5uptember,
A 1 bava the honour to-refer to the sesretary of itate's
fdasips toh, Eompn 50,725, dated 5th iuguwst, 155,

2. I thisk it desirble to set out ths histery of ihh
oame in som detail.

3 Inthe Gpring of the yeur 1914 & wariike sxpedition
was condwted in Jubalund by this Covermmat,

4 o 1ot June, 1914, anagresment to be in fores for a
peried of threo yours was entered into betw:wm the Uompsny
and Governmnt,

5, - The prinoipal purposs of this agresmnt was to fix
rates and fariffs for oonveynmoe of Govc—nt stores and
passengers on the Jubs iiver, -

6 In the dontrmot under Clawsa 8 Govermmnt hold itself

_ responnible for mge arising out of ailitery operations

vmmumm. ™his clsuss wms inserted in

-mnnmna-mnunpna.

Under lause 10 the ompuuy ws te be smmpt (row

mmw Arislag from inter alis, porils of the ifver,




. t, 1918, thers wers no -ruh -gperations of
k.crvhurtpﬁu hhhhu or any whers near

& M 1918, it wes desirad to sond & fmu of ﬁo
xuﬁ Atriean Rifles with thelr wives to ralieve the feree
- tationsd at Jerenif. ‘!ik -t 8 mare pesce tim relief,
§, The Captain of tb ":nhmﬂn m W I'.Onhﬂol
to prosesd wp 4o ttw. “the wiigr ws low amd. the Gophh
would met have gons i’ tffe r‘hor b for his dim
10s 0n or shout the Tth ingust "J-hul" while pmu'
up stroam ut a lpoo‘ not u-nux to two miles per ho'
‘ strusk u submerged log and sank in o few miautes,
11, I% is alleged by the vompany that the Captadin told the
Offioer in Charge of the Limg's ifrican Rifles on the
"Swmhili” that it was mot safe to go further uwp the ltm
but, that the officer ordered him to Eo on,
12, It 1s possible that the Jffiowr sshorted the Captain
dthostumtopmndu far os he oould, It is net"
admittad thet this ws an order, and if even i it was it
was an order which the #litary officer hud no nthi"ity '
to glive and which the Captain of the "Swahili had no duty
to obey.
The soldiers, their wives and children wers mere
passexgers,
13, The "Swmbili wms aoquired by the Cownay as & new
ship {ahe is- m to by her buildershs o “launch”) in
1908, aonumou--l it ot & further £1200 to
'mhuuhmmu mking & tomsl omt of 13500,




“Sei14" Bad Doon 1ylng for nouths & dareliot s tha bottom
of the itfver, 3he ws raised ant repaired for the purpose
of tha voyage by anm artisan +he nayar rapairsd a ship bs fore,
15. Thére are no propar scientifie ‘lpplhmso' for the :
Tophir of stansars an the Juba Rivar .nd- the "swahill" wiem

 twalve yors old wes dilapidated, nusen iy Ml wor thlesa,
Mptaia’ rakine sav the boat tha day bafors Kar Losa. e

wa3 mot & passanger but visited the ship and says sho was

in & doplopabls senditien, uﬁnumrthy amd & more hulk,

This opigion was confirmed by MroHepe, ,K.G., who i3 of

opinion that the wlus of the “Swmhili® in 1918 wma the wl

of sarap irom. Captain Rainsford also imew tho stoamer and

. says "shp was in 2 most dilapidated condition amd be ing
sonstantly patched up by ths ovnars, and in my oplniau.. s
only fit for somp ires'. 1 siniler opinion has bsen '
sxprassed b;y Cantain (anmbart,

16, There was comsidareble carrespondanse botweon the
Company ani the Govermwnt subssqusnt to the loss of “whilf
Govarmmnt almys daniad 11@1).121. ‘It d1d not admit that
an order was given by ths diitary officer, and oontend od
that if suoh an order wms given the Ufficsr had no authority
to gfve wuoh an order, or to interfers in any wmy with the
nvl@ﬂn of the ship, ami that u passongar vould not give
ordars for vhish Goverament would b rosponsible morsly
beoause ths passangar bappenad to bs & Government ufficial.

1%, 2y & lotter dated 27h vstober, 1919, Govermmsnt
taformd Wr.0abriel "that no legal responsibility enn be
Sdnitted by Govermmnt, .y questionsef faot or
Fompons (biLity wast thersfors b dsodded in the Uourts
If you 8o daaire”,

: e t to dave the

Aourt,
4 l‘.‘f.
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19, Govermsat Fafwsod to subnit the mbter b0 ArbItratioh
as sarious questioms of law warse involved anml it was not
asons idorad that the loss of “jmuhili' wno & mttor that

gams 7ithin the arbitration clausa, =
Jue itheut upnlyinms for & fint tha Jompany took out a
aummons in the uprame Jourt as:ing for the ampointmant of
an arbitrator, Govarmmint ompossd ths anplivation, but an
aroitrutor =as appointad.

2l, At tha arbitration no ovidence of tho wlus of the
wmhill” 7as plven l;;: tha plaintiffs be;,voni the Bot thet—
har -tost in 1Yuo 7un §230) togjather with rli.o to bring

har to this country traivo yaurs baora the date of hor loss,
o X

L Ll. .t the arbitrtion Srovn ‘ounssl rejussted .- rudd,

tha arbiteator, to stuts s esinl cas3 for 'he opinion of
the .uprims .ourt on tha (olioving points o luvi-
{a) >2id the [.ots ocomstituts in law ansceident
the smnin of 1he ‘samtrey o vjthin
(b) Hai ths idlitary Jffiesr authority t- bind the
Ooverament in law by uny ordor hs mxy huve
given affacting the mavigation of ths shipe
23, The wriuitrator mdo his award sithout sta tine a
pecial orse as requasted.
<4, The arbitrator awmrdad 2500y damages & lthoush thore
was not a ssintilla o avidonse upon vhioh to buse such
award. )
25, ursfebrisl in his lstter of 17th July, lu , to the
jsoratary of itate says 'ths dacision as to walue was left
to dr.7rudd a8 an expart in ahliming matters and net as an
arbitrator”, [t is apparsat that ir.Gabrisl reliss on the
25000 8@ the entimts o u ritnass mther then the award of
an arbitrater. “hars has Asver been any uu;y,‘:au'.io/n that v,
rudd 307 the * jehili” at «ny time ia 1917 or Lyid to omble
Him to form an estimte of har valas, or, in vmugfﬂut he
avar 947 her,

ithy f
2 N )
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y the MM&&A o 2k

quest ior v

did not agres that Jr."rud should set & valu’ «un ahi:
he ms§y nover huve. ssan or that ho should fixa plﬂ‘ﬂn
sithout svidsncs to swport it.

26, Ina lotter dated 20th Jjuns, 1923, from the ioting
Aﬁriuy 'Jommr to Jeasrs %urr;qon and Allan it was
stated:- ' .

AL fron ths njm of tha vossel as to
har oon in 1906 sxd giving epinion as to har market
uluo in aglamd in 1515 ia m glnlou inadnissibls,
it bacomes nocossary for the lrh trutor to place a
wlm on thy vesael hs should do s0 upon tha ulhm
o; pnou in ‘the lnn ahlmtw buinul wba oan

amuldmun." _
© 27, The ‘dpinien of tr‘!varthy offiofals +ho wvere woll
agquainted with the "Imhili~ has olearly been stuted.
(Paragraph 16), deither tha sum of 25000 nor any ether sum
_was 30 moh 48 mentionsd us Peing tha walus of the mhul"'
in 1918 nor was any witness producsd by the Company vho was
competent to sugwest a walue, ‘Jons of the witnesses
suggestad any sum as being the valus of "3mhil i,

28, ir.Qabrisl says in his letter of u7th July, 1925, that
"thor: wore good reasoms for us to antioipste a higher .
award (1.0, than £500J) especially as the wluwstion sant

out by the builders ami by indepondent sxparts rars

cons iderably htxpr than that given by the arciteator”,

It happens that a oopy of ths builders' lstter d ted

44th spril, 1983, to dr.Gabrisl was supplisd to this

Department by Nessrs dorrisom and allum in an effert to
induge GAYOrmENt %o bgrae to u valuatiom. That letter
commenged by stating that t,hp ooet of "3mhili® was SB3uo

Cand that it s mmt%‘;  aest of bringiag th -
bot to Kenys s .




xtvm » notad thet Bl -px-u. assuning it to be
um, mihtuo in sngland of & siniler bost lnm
muuuunummm t" Nplq in anthﬂ
,Q“mm‘ : i
The npin valarred to sare done by & mn m lsll
this was the first ship he repaired, and thet uhe hed “
four or five months under watar, The bont was iz Mot in
. wary bad gontition.
u.msmmmohutwm-amm :
ant fosls bowst in the interssts of the tas-payers of this
counkey to reaist the alsin.. .
80« It hes already been pmmd out (pargraph 20) tm <
these procssdings were commsnosd without a fint amt wore in
donsaquense mull snd veld ab initis, 1
31, A copy of the urbitratoer's wmrd was reosived on spril \
rd, 1924, and m- day notiae was given to Nessrs &
gorrison and fllan thet Governmont did met wooept the award
_‘,.ni' vould take procesdings to sat it aside if it was filed.
32, The award was fileion April 7th, ami the uuruv
mﬁ«m.&- on the 9th ppril that the swrd ms
B bﬂl 26th, 1934, the ittormey Gsnerul received a
Ghambor Sumsens applyisg for the enfarssmsnt of the award,
34 On dpril 308k of Let iy, lees then four vedks After
the amrd wms flled, & sotige of nn-unt it naide was
‘sent to the bm “ m

>
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Jourt nmuumuum ' :
or bofors ipril 22nd, Tis losal Sule doun ugqg-
,._!lyl.-ll nlnufuruuun. fules and i _
nor 1n it numnl in Sookatrs mmm Index,
: mmnhu»u:amu-\m«bw

- owers in Sairobl. O LIth the soting itteruey Gansis
- on leive Leaving tvo menbers of the onfertmant, an an
e indivaine th lavter Daving chwo’ii“ i o
=7 tha moraing of the Tth to the forsncon of L7th ilmi
s continuowly in Court. T ster lolidays begs on

15th, mastor dondsy was the 2lst, Un Ral the &y on
which objections should have been nm in dombume -
orlmine e again in Cowrt,
36, mmu taken in the lute f1lad notion um s
. w) m«u-m:rc;i -mmﬁ- = s 1

o
(b averd bad imamwh as it conts ined srrer
i _ﬁo .n.'-"‘.u‘c‘-ﬁ'.. e )

an, u\h-uutoou-" the award clnu-dn

umﬂmmmh M)d’pnmpll i
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'&,&Mmmd hmnﬁh-h«t an {8 -

mmu ih tims takon to sond noties from

’ -mﬁntoam (o™ betraun doabiss ani Bairoht

there ) nok & il avery dny) ant to somd the mnm-
te the Oourt at m‘.

40, Govarmmont has besn foroed to nl: apon tho Potition
of Right pin bacause it has never bess abls to got the
guuin of wnw. or mesaure of damagen u oaso
“Liability were mmm bafors the émt-.

. &l If the Oompuny is dissatisfisd with the wiuu in
Whioh &t finds itself it has omly iteslf to blams,

It 444 not ask for u fist for a Petition of wight
when it reselved ths letter of 27¢h Oetober, 1919,

It comenoed provesdings without a fiat.

It ralned the taohnionl objootm that the motion
to sat aside Qp award was lats, - . -

L homlﬁr‘ that the slight dolay in filing the

~ Orova's motien I8 & very teshnioal breach of a memevhat

slusive itule * Oourt and is vory muoh less sorious than
Nm&w of the Company in igmering an Grdimnse
J‘.Wo
QWWWM.&"N is willlyg that
mm#h’umum:uuuuymame

- the ‘ Wtﬁ! mm notion has hitherte pravented




quny h of plﬂ m ‘Eio Compn
the m-l fron the baginning. :
o npm of Gioyermmat's refusel to arbitr!
! Company has taken ﬂusllprundhp ia erdor to
_the quantioms of law. nungm l“curh :,,
ummn- ars of its omn mking. 4 Petition
basad on the origiml onuse of nﬂn (u w its
for the asking but ilhuuqudum |
and hass lost,
45, Govermmsat 1n quite preparsd o give » fint n ﬁ-
origiml causs of sotion {if any).
Mpmwmb bh)lnryln;drno 3
statsl, The omly mmn that will b u-nﬂry i
svidinos of wlue, . ;
ihile Govormmnt dees mot sdumit that iisutemnt
gave the order alleged, it is willing to aduit that the
.“..._‘. ghnftu' the sake of the gase sited,  Thie
procsdure should be both expeditious nal Inexpensive,
46, Tho iesretary of State prestioally sdmits that the
Govérmmnt has the law on its side, In equity it is
diffioult to see howan award for £500 in respeot of &
twelve yoir wld bulk whioch vhen new oot 23500 oan be
smid to be just, :
I it is suggested thnt the technioal errer of hlr
in filing the objeution .h- thy Uompany sn squitable right
e the monay, Uovermmat should be utphd in aquity to
wnbﬁmw tmnhrpmmmutml




< e, Gabrial say mmmemﬂh
of nr.mllu'a expert (a3 to the valus of & vessal he

had net ssen) and mot a8 an arbitrater ho ddmits that hh
olain’is not based upon a propor sward.
@t mdorstood that soms publis disouseien ook pikes
in o.uuouo ot the decision of the Housa of Lords in

Daff hnhpl o-m. vs Kslantan Government (1984) 4,0.

97, a onse vhioh in soms respasts resembles the prassnt,

and in whioh the declsion strongly supports ths arguw ot

put up by this Jspartmsnt. I proswe the Seoretary of tate
Bad this oase in view whan ho wrote the closing lines o

' pmﬁnol his despatoh, S

49, Tith grest respsat I think that the action of this

* Governmnt cun be dafended on stronger grounds than ware

open to the [elanten Governmnt:-

1 e fars fron this ouss of ¢
n ldub‘hﬂ: 'g X B rh gags of the

(a) in Gh d'a‘lhn onaa the Govermment did |
) to arb tien; :
» i 1n tho 5 e uu od(-xu"ﬂnt of
T R W A i ntely

(b) in tho ulnhn -n.q ues tion of the

Lyt l-l'i anud )y

M 'Ja m (npeal

and by 3

favowr ¢

h “.hl :5 mud tha th ac‘:d'
o avm

(o) wm&-l’- here was evidonoe

'ﬁ'-'m’h g e
- mw.v g
(3) !numm .n m‘
FisEmE

- ‘" Gm‘:
(&




to how it cemes about that TGovernsent having baen sucaeswful
“in the Court of ippesl neverthsless has hamded over 750, — -

‘Govarmmwant to pay €5000 the order must bo obeysd but it
‘magt bs antigipated that cons idorable dismtisfaction will

this sxorbitant olaim after suouesdimg in the Courts. a

18) e at of Kenya has offersd the sun of
vagant
o ..2.%; :m" . H *!dt!" - um

5 : fﬂ fact
valus can’ bo W m ilable.
504 sheuld qn-!m be uhd h: Logislative Joumsil as

of the tax-payer's monsy to this Company the fenps .
Government my fimt it difficult to defend this arrangement,
it would by much more diffiocult to defond ths paymant of
double that. oum. ) : ]

0f courss if Oh iretary of tate orders this

b’t“upronnl by ths unofficial members if Government. pays

51, 1 would suggest thit ths Jsorstary of State be
roquasted to inform ur.Gabriel's jeliciters that the best
offor this Covarmment is rreparad to mke is:

o (1) To at & fiat for a Petition of 2ight bussd
th 8\" go orig: lml okusa of notif;n (Af any)

(28) ?‘”i £2300 1n ntthunt of all cleims .
costs and to mive ths costs

m ;onmn! hns Already been < wird

The Jolioiters might be informed the t !Ml ‘Povernmnt
will vithdraw ths offer of S500 unless 1t i lomphl
on ‘or bafore Jnilhr 1st, 1985. )

"%, fatevar deoision [ my -rtho at | mh
mnﬂ that & gopy of this Litfer Do formrded to n.
g Searetary of State in ordar ,b iy rdlm thl



