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MINUTES.

I tuinkthat this can wait
fo: tae tize being, but in passing I
Jo rote tnat the use of the

expdes 1o:. "domiciled in® in para: 3
of the despaten on 29157/2),was not a
mistake, as the Chief Justice auppotb#.
“.t unnaturslly perhaps. I used the

.
expre®si.: after a pooa denl of
cvrelaeratiun. It is true that the : o

Slileore saoe irthis councry e drant K

Au.iity in respect to a marriage

“a e L8ide the sourt-y and of
wilo . Lhe uarties are domiciled c;tsi1e #t "
8 2 .untiygooraviceg tuat Laey are ! o

re8i{tel mtnin “hne Lountry, b

Ria ® 1eer , ke
4 i;‘u i : Z &‘“- : T
\ wi
t . - g ‘ |
- - i 1
| & s ¥
duw . 2rou8, e ban fungeroue for | S O
Aadoilion 0 piaces ke Kenya . as
Nyarctanu. Me can courller ue vozibdun
ares witn .r. Risley later on, but )
for ne wwze .t | au ineline! to tuink
Ltrt tuey tad wettor confine tneir - SR "I ~
. ; ; N - . %
Juriedictio© of nullity to cases in ?§ ¥,
- e
Willl Lae arriage wae either contracted 5 B .

locaiiy oy the partipe were domiciled

locally.
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would note that the use'éf the
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20arSNGSs— WOLCL 8ppeAr L. Ue neCesBAry W L.e Divorce
Ordiaauce 1904, I bave e .gn.ir W ore.acit
in accorgance with your wis. A8 expresged i © .c
Stn paragrepf 0I your aespatlci jlemorenca v C ¢
uhler Justice anc tae ALToTna. Senerai o ¢

- intimate tnat in terms o: a Resorutio.. cmirT eu
iu Legisiative CowiCid OnL AURUSBL 3.8% «
Bomnisslon 01 =nQUATY 18 el a, oo L.
consider wnat diteratiens ~. v @& - -
existing [Mvorce and was . arvs Li e
VO L0IlY 8.1 Protectorute

8. In view 51 W8 IaCll s"u%ad Uy Wae unle.

Justice wiatl certain Ilror wa e Lg88u glente
0 WIB ZQauiy i #hl n wie LUBLANL AL 40
aomiciie nere I tLrust wW.a. o4 wiil oe aDle to
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the beegle of Jjurfedlction was overlowaed s0xuuce U was (21
relised in the nlemdinge or at the trial by ltne partice. A
basis 0f Jjurlsdioti®y eas In ~ny avent not dlwscumsed In the
caves L0 whioh refler

eetlion & of the¢ ‘fvorde r ‘n.nc. whg BOpaTenily
taken from tne .ntian ivorce Aot 1588% w1t t.. additlon to
tne yuallification of , ofessing Uie “hriatikan reli-lon of U e

sllernative yualiflcat.one of 'wv.nyg Desen married uncer l'e

¥arriage _r .in .neée o7 s«nsl ~friea. Kutiom or ritla entral
Africa i 10 nol anew «nul sas L'c Inte. .on o 1e omOlly
wnicrn witn Leetlon 7 o L [ ¢t e remwnpon iin Lc
et iOm 4 of 'he .lvorce I ir.iice i 1lecureed ir raf? -3

ilecy s Conflict of awe <nd «dll.on parc

to the “hristian rell.lon many "e A Tellc irn tre alr of te
dreughtsmen of the iccleslasti.ca ori 1r .

in matrimones emuscio LU may S LUk

probable have been ilmserted in tne n lun -0l o %

ite oprratlon frow ''Iln .ue, “rsee® an st emct: W' .

personsl law in matvrimonla) vsuese appliee b sca on o Ly
rellglioue law
nowever of opinlen U s a4 Ty e mng Tt

nrietia; reil..on ehoul | be Omitile t'wt l'e du-t a.oul!

neve U,. _wrlsilction ip "lviiCe & V.0Gu.s yo e
dmiellecd In the elony Or (rclectl rale w LT et e ¢ .ty

. MONOZAm Ous @un  TlAy e whereve: suc MmAarrla.e may Neve oooel

contraotle! Or sherover Lie mal:imonial offence L B -e
commlitte:. ‘he Jurls ‘1ot @@ 1In o .. ' sul'e .
forme 0° re. lefl suc’ o Juilcile separntion n reatl! . i.on
of cenjugnl 1 't #"Qu!l " in my apinten be bLaows ap Le g Ame
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silmiler re. i:f On U ts “ootin 1 wou, wuo o ULoint
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(3)
marriage was eoleanised in e olony Oor irotedtorat: vide
Roverts 7 ‘renaan 1712, pnge 14 wp! "loay « “onflict of " awe
<
page 268 . “w
A trne Seeretary of late sl .tes QB fle third parw
“aomieil” le net es@entlel to uoe er jurle -letien in nullity
cacee. It therefocre appenrs ar 17 'he worgd ifomirile** in
cdamse . 2) @Y the sudggested amendmenl to .e¢ .00 f Ve
lvorse ritawnee 19 4 1. el.p “or “reailtent .
aubjeatl tu "he wbove RO TK ¢ Lnlnk Uie rugloeted
as et buent 97 « 't or of . y ‘tansioe nite tne Jutilolloloon
N T T Y roet ry “uotling
s i e rdalnsance
" e I g netive nrimt.n pogalnation
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(3)

-u'rtm -c salesnised in the _olony or Pretesterate (vide
'ncborn v Brennan (1508) page 143 epd Dleey 's Oonflict of Laws
page 368) .,

As the Speretary of itate states im his third pars
*damidf1” Ls net ustential to cosfer jurisiistien in mullisy
gasge. IV therefore appears az if the werd “domiciled® in
elbamse (2) of the suggested amendment to segtlen 2 of the
DUivoree urdimance 1904 fe¢ a slip for “"resident-.

Bubject Lo the above remarks . thimk tne nsuggested
msmendment of Jeotian of the 'rdimance pute the jurisdlot.on
on & satlisfuotory fecting.

"he filrat part of sHectiem B 2) of t.e Tdimance
shoul a in my opirlewn stan!. i1th o netive ChArimtian population
in @ Yohamedan country such «s (7@ F'rel-olo ate it i necessary

io preteat "he #if- againet a poegible ehnnge of faith on the

@ t ' ¥ oo’ pies mEarriage ¢itlh anotlher wamaAn. | am
RgesTar ¥ TPIRmign ""emf the olewes w7 W4 Deen ullty of

iBvePied  Loaliory eneuld ke sepurated fram AV8 comtent so
e V3 amal H ciemy et A L. . distinet ground ef divoroe

anA is net depemdent an & change of & profession of hristianiy)

In ("ls sectlion | am net cloar wiy itien to
vigamy with andultery as = yground of divosee there tie n‘
provisien for marriage with mnother woman ~ith adultery beinyg
a further ground ef .fvorse. . e @F these jrounds in lae
absenge of any real rehmon ‘Or Lne apperentiy duplicated
previsienyg pignt go.

I have not dealt witr the yuestlon of the refomm
of the Livorse Law gencrully nws b wmt will be the subjeot of an

inquiry ¥y e Gw..t-.

8d J. W, Barin
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ON THZ DIVURCE
OF 3TaTR'3 D43
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1. The praotiae uauaily foliowed in the local igh
Courts has bsen, [ am iformed, to refuse divorve to mriiss
net doafelled in the Jolomy and Proteotorate. In a cawe
which came before the Chiaf Justice tho other day the nrin-
oiple laid down in Le desurisr v Le dssurier 1595 4.".517
was adhbared to. It A sare however L't iz cae or two
Oames = .ontiy 1ecided Dy puimne judses tre nrinainls has
Been loat lu'N of and divirpee bave hean grunted wi thamt v
e regard to tm nacessily of establiahing a looal domicile
h order 3¢ Tounmd Jurisdietiom.

2. It asthars desirable t arefore Shat clauss 2 snauid
B¢ amendsd su o5 - saks it ciesr ihat losal dosdc.le s
s seSaniisl mo ' TIcallem ¢ amabls the Uourts to grant

" diveras. it is .60 15 secordanes ith. the nrinuin es
of emetiak arigesdanee that Jarisdiotion in ousse of
amlligy IML‘; Se dsteraiend @m the Line® saasted By
the dsar- v of 3tgie,

3. The .eference in Sectiom 2 of the Jivoroe Jrdiniee,
1304, to marriages c!nlobruod under various looal arrisge
Jrdigsanees a8 Aiatimuilad from Christian marrisges a-ears
to be of some imnortance.

4. Under t'rve Aawt ifrics darriage urdi ntnoe, LR, it
annears thnt wonosmmotis ma Tiaces aay be solsmmised and
rexistered undar the Ordinvnae thoush the rarties are ot
Obhristians and this is in fack dme by Jews and Cursaes.

It {s aestled law that such wITiages have t'e sume offset

‘ “« as
. m ’



184
s ansringds somirected ssoording to Christian rites.

rinklay v AStorney Gemerul (1890} 18 P,D.76. [t ssans
nosesary te provide siasilar of in respsct of ‘thess
nrrisges 88 48 provided in the Gase of Christian ones.
iu onnes where the partiss are domioiled in Kenys unleas

‘asilitien far divoree are nrovided hore Liay cannot .t

Linin
lvores unywhere, on the pginsinle of ‘Le iesurier..
5. Beither the Harrimge Jrdinedcs, 1902, ner the

{vores Jrdinends, 190€, 1a intas‘ed t9 m;}ﬁy to any but
) nMOUS WAPTages.
This limited a-plicatiem seens to 5s slsar in o

va 2f the hn'um ml-\’an mare 2o Acially from Sasutions

i, 4, nmsz. Tl‘!&hsnﬂudl 4ndera.snd la t'ie
Csiony the Irdisonce bas always bsen so intsriceted. |t

wsts Bowever that in Woanda o 3orraspoud i pg rls .ace
ra applfed te Mohvutodsm Karringes until 1Hus ehen o < ...l
r LW was ransod to deal with suoh - rriagel,

?;~ 4. the Diveres Jrdiminse, L#08, 29iles saiy to
t'l:ﬁﬁhg Marrisges or to marriamee o~ obretod sudor me
f;qx‘x' of the sforesuid Uriis-ioem @ nea: ely »dy e
W arei o It han however thae dqfedt re’scred to
in the Mq mm-mph that no ryotaf gan Lo Tunted
i3 tha nn of Htial nousrnesus .o baces althoush Yo
sarties m dswiad lad hoere.

6. I mugmet that this aifieu ity et s Bemyooes
‘;_ﬂmn\xﬂl {n t"s Jivarea Jrliniuue (hr i'a orgment
s3t10n 8 the section su- weted Yy to0 Sfo wlwry of taute
wod Ny dcu. s “9fipitiom im Seetion 3 of hs tam
‘mrriagé™ dn nqniub tarme as (e lallowingi-

“Marr meany ihs union 4f GNe man and om
W to the exclusiom of sk} othora,
- that guobh wnign way sived ip
‘w8gordunce with the provieions of Ordinnge.
s

b 7.




7. If this sh-oge is mede it will be ascessary to alter

. tron B (Z)e I mupest ghat the grounds’ on which a wife
auld obtxin divorce should TWghn following:-

¥

Mpnay:
rane, IM@, or bestiality;
adullsry unsunlsd with erusity:

adaltery o unled with avsrtion without reamsnable
eaxptise [or twe yeurs.

inesstuous ad.llery;
v(;ut;:u'%:‘u:-go-k.nmwu unjom or a uaiem by nutlve
¢. . e Indlan Diverce ot, 869, “uw net Beem sxpresaly
inimd by the Mvores dwiinwce but all f%w provisions are
waimd hy'that Urdi-anoe ted it {8 no lnr;& Qpllunlo.
1wrae nowsver that [Tawen A1 g 1-.@:«1»“& fe %o bs
irodused the mopliontlem of Lhat sot ahouid be ai-reasaly
EEEE N

J. Other amendsents of “he Jivoros (aw alsht ba Ao <s.sd

18l broader (miues bul 280 ars waslioms ruiber of
10y t'an law, It u-'»-n =, 7 enisd for | stamce 'het

' woms respects the nrevisions In raegard te divairce af

’ts law in resreos a wifa's revsd|es are better adapted

. fern ideas than thoes of (u-lish law. These are

Marver controversial matlters whiah are ocutajde the suone

is eemorandun.

Sd. R. W. LYALL-@RAYT.

KairoM,
22»d Augnet, 1-21. AP Y i RAL.
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7. If this chenge is mede it will be nscessary tao al ter
.tion & (2)e I wgypesat that the grounds on whioch a wife
auld obtxin divorve should Yo tha following:-

sgray:

‘ngne, wndowy, or destiality

adnltery unounled with aerualty:

adaltery o unled with is<srtian wjt-out reawminable
axptine [or twe yeurs.

imesstuous ad.llery;

.outracting a polyrm-us unjom or a uniem f
iaw or uuw o pes: e

¢. . Zpe Indlan Diverce .ot, 1869, hax net Deem sxpressly
b onisd by 10 Divores Uriinwrce but aldl ih‘iMH'-a-m axx
wi.md by ttat ordf-mnoe wad it s nn longer aplicabls,

awres nowsver that If awnudlng levi=iation fe te he

crodused the wonllontlom of tiat .ot should be e resais

wored,

w »

). Mher amendwents of ‘he Jivores lmw AP o5 e Lais?
- 18i ne broader lnuo, bul ~9me are westisn® raiber ~¢
' 1oy tan law, It ;ul been = 7 eated for | mtnmoe 19-i
5 some respeote the provisions in ressard te divirce of
18 law in re9rsol to a wife's re-9iise ure bLetter adaus
. s%ern {deas than those of (1w lish law. Thene ara
rver controversial wmtitsrs whioh are vulaide the suong

A sewerandun.
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