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. Sir, 11 r ‘.R-. e the honoin- lo transmit to you heTewit>h

.V ;• - - ,0
.

ar Cfoi^ or a recoi-. by Jud. ”■= H i-:.i ' • oW ishd: Barth on ;r'^
t" t..f '•■V,.

'• '■,:/" ’■ . . the «yit‘ <rvf rourfce ~f I A p requeat-ed'

k

In youin^despabch Ko. 27. o-'

osea JutUcQt,ur# 0»di ‘
N.

: p ..« ra ^You observe that O.'

terrae anil *ee*'*nofe dlwniBa i- '.-i 11
1.

: ■'=-.:or:-t.i: I’i/'k ’irGorru'-'.-iV /cur' '.iie

f
aeepOibWj '. „ 1^0" •.,!■.:*>■-, rhn-, it. •

- le'ei'i'itjt’woulu be Of advantat- uo • I lea H t

(•rolonial Off Ire to have °''

tJliM/■

-^■

S

r>owr>in? Ftreer,,

V'rixa, • -irn,

- '"1^- 3=,- ■-
I■ 'i
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'to' Report on certain points raised In 
Ur. Secretary H^ttelton'e deapatoft

Ho.aTS of the aiet June 199E ooyer- 
5 in* odidniki offiip on

tSe ISMt *moa Wrartl Judicatuni 
cnttjiafioe.,

■< ?
O o

rr » -* ?
«4;:* 11 r I‘,

f • ®

f ?5-. '.ri i(ry::: - 1 fa should llRe to pro face our D'aBwrtir

by alludllig to a aug^stlon wiito in tue 
taamorandura that It ilight toe oonyanlant that

6T9 Of similar iBdlalation 
Different Protaotorates.

c»
S‘ 'Ci•-*. -,5r .

w
M

)
O

legislation on sUdlar llnea alimild be Intro

duced In fast Africa, Uganda and 30«allland. 
doubt extreneliy desirable that 

little dlverelty as .
It le no
there ohoul? be aa 
poeelble In legislation relating to the ^!
I! subjectam the varloua Proteotorataa, 

eam^t^WllhMlMl bo.h^-in

that the oondltlonB of the

i aeme
■* ' J'but at the

' mind
ijjlfllJWt^torates are In marry ways o- dissimilar.

might prove eoilnently suitable 
djirane ftrpteoto»a<e IfOtfld not be euttebie

Protect^iiil^^

in geosraphioal position to Cast AlWca It 
might not uimat-urally be thought (Jesl-rabls 
to Introduce aimtlar legialatloa In tWf Wo.

1V

i| ' in another.
AS Uganda iH the nearest

*
Inatanoed.s t.^ V

k'i I
A. •

■ .''Vk,. ■V'.t-i r
.• ■>

. ?1.1' »'• TrotsotorStes, but ip fti<^ the .Oondltibne
^ \ ‘-r.

of these two Prot«^toi4ti(^Sj|5«^.in

Jig... I'' ■

vV
4' ■' m

■ '
■'M' ' ' '

■ r?
■J

s«-... - - ■
si-I v'V>

■•■;•.• Li ■
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that any at^oBlpt toessantlalB so divarae
similar legislation for the two tintroduce 

on account of t01r natural proximity and j 
might load to oonsiderahie orro:?. 

Tor instanoa. Uganda has but a wary 
sinall number of white and Indian traders 
ir ths niaet Of a danse central African 

Of this population large 
Christies mho are goromcd and 

■^i-oheox by^'Xlnga and'.dilett>rt»'rahep!?<-?^?;i4i

intercourse

‘i

population.
a

numb«Ta

held
There are no ||

pa8t history of olvill- 
outslde world and the country

' tiipy looK. for guidance, 
traditions and no

zatlon frora the

regarded generally ns a 'tabula rhsa'
OK whtoh,1*a Brni^.<H^n»«nt may latpode-- ^
. UI •

-jflsatjhyar fs^fe^cir'iegiBldtl
sultable.

in sast Aflrloa, on the other hand, r?

ttjcughout the ooast line the repwlns- 
civiiiz^ti«i and.thlf pw'epat 

Indian .

"Ws5^

Is: ioafllt-iona In

hev?.'Tlca.
•u

of the old Arab
of MohODOsedan Law.admlnlatratlon

. •^merohante and tradSPf fOUH*. nwerous,
' ’wesata^, and long eatabllshod ooranunlty.

in oonst^t topoh with the 
world owing to Ite ports and largo

The oTuitry is

oiitBlde
shipping interests, in'addition fo wW,oh 

tha whole length of thecoatalBB

Railway. -;n
The

>

- '*S£.
■"iS- ■

if
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ITUB native pojnUatlon la sparse aad
of the erarious trlhes have Witthe members

little oohero^e smongst thanselves, ana an 
definite ohlef or baaiMBa rule have n

whoi they loot u» to and obey; and tl»B
Christian element Is imt 'an insignl- 

/ .. . 
floant »ttr4pn of the total population,

Lastlf anA'perhape of the most Inpoptanoe

ara, apart from the iuropeaa 'ijwdlill .

i'lhe beglnnlnse of an lifiiliin settle-

*hl<jh-^,,AnW8e in M^dre and
importanor anp;^^.6oliJ,^ -ithln

fJM thaae InBWnCAis' it be seen

Inative

V

there

fiousee,

nent

fa veil

unsuitable It might be to apply to the 
lav because It had been found

how

0.1“ country a
to worX well In the othar.

The existing syatema of las

in liat Ai3Pt<!#. di'e undoubtedly f^llod*#**
to.-i:

leated syatas of las

That they have haeoind^ Is pairtlr fsln^ 
that when the country saa 'taXem 

already In eilatenOe the _

-ie.

the fact

over tJ'.ere
tlioae parts which »naed|^5^ 

DcmllllonB; and partly owing to ' 
the ertene'lon of the Ooyemmeht

Mohommedan Law In

the Sultan'
the fact that
up oouhtry and Ita rapid development owing 

winding '«f IWBitdB Railway made ; 
tt necoeeary to devise/"SB oooadlon aroee.
to the

methods of dSallhg with the rapld3t»;’<»>a»glng »

eopaitlqiis.
jj

«
■ .'le
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Office mamovarKIuni we thlr.K that it might he 
better to omit deteilled dletrusslon of them

^ writing for the present moment and that
e,

their eofutlon would probably l^e arrtBd at 
lif a mbre aatlefaotdrjr manner by dlreot ' ■

' ooneultatlon with the legal anthorltles at 
the tjolonlal Office.

Judge Barth will, In the course of a 
few weeks be home on lears and aa he le 
thoroughly aoqualnted with the whole matter 
in which we are both in vise main agreed we 
would suggest that the Colonial Offloe should 
take advantage of his presence In England 
to (Usoi^is all those points which seem either 
to us or the Colonial Office to need amend-

o-

■af

V

ment. .
It has boon"felt tor a tiae pact ,j

and latterly with increasing force that the 
'I aphlloatioft Of -ISdlan Uomo In the Prota#!- 

I orate « bloo li jS^ittitable.
time of their first appUoction they effeoted

iloation of Indian '

I kTsultable.

At the

a't: f '

few persons other than British Indian subleota 
to whom they wore naturelly oongonlal; but 

that the administration of the country 
; emlxraoes the whole of the native population 

,1 and- a considerable and growing nualber of
Bisfopeano,-few arguments be adduodd for '

, . e * the oontlnuanoo of e system wBl>h though
t;:' ^ originally providing a maSe-ehl^ft meOhlw

baa elnoe dally become less adwtable to

now

<•
"■'A

A:
.V.St-

. ; 'ff'-*:•
V -C-.v’.ri
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iirfiba, Swahilis, Indiana, pagan and

Christian natlwes, and swropeana have all
- ■ •)

had to .h* p^pviW for aapara| 
naw sot 1,-irduniatanoaB dam^llng tredti^t- ' 
axoae.

Lr as-oMdi'•->1.™./>o- f,

The oanaequanoe has not unnatuxallir 
exists a variety of laws

1

:^n that there now 
appiioahla to different pereone of a moat

parpieiinK and not ssldoo oonfUotlng 
ohtimct . T-, end for the administration of

thes" laws the Kaglstratoa and Judges 
thrd^gliout tl»e Proteotorata have to sit wlto 
varying powere and Jurladlotlona.

A ooneidarable ortion of the exletlng 
legislation la only of a tenniorary oharaoter^ 
and It has hohn felt for some time past that-“ 
the tine would come when the whole <iuaatia« ji, 
of revlBlng tod dOnaolldatlng 
ayetaa of iw twiML have

During'this laift few years the ooitaitlone 
of oeuntry.have ohanged naterlally, apd,

thcn^ tht uraft Judloature ordinaaoe’ »hloh 
la now '-nder ooT-lderatlon was only Jpiii-toto , 
shape some two and^^^ 7>»^re ago, wa -•f'V- ,

time that the original draff 
various respects bo now subjected to 

lao llfloatlon and smenAiont.

With regard to the warlous points

f '-ijdltlons.

•v

t-l'.e vnoXtf ;:
to be teK«n In

Iband.

i

t,

e> V

may in

I
.iu<lgo earth ehoull 

'-‘t w.th OblonlBi Offloe. ralssd In 'the draft Itself by the on»if>l|g|^
S'- '' ' ■'

v. >
-J.

r-'
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the growing neoda of the country.
wa therefore entirely agree with the 

searetary

»ith Buggeatlon tint 
„ should altered.

:.■]!
•uggestlon oontalned 
tyttelten-** deBpttoh 'Vtuit It la

y ,.•

that the eyeteii^ ot leglalatlon Iji:. ajWinnB
Indian iawB shtf^be ttiaoonti^d,. jnd^^ ' | 
exiftlag Indian hawe be ysoaat,to salt the 
re<iulronient9 of the ?rot«ot,oy«1te or 
replaoBd by new local ordlnanoee.

1

V-v

'f

eooner this worK oan bo undertaken the 
easier'it mwd* bo to oarry It out.

IS a large undertaking which will require 
jjreat 0H’-“ and attention tg details and 
should be oonaldersd and banned 
whole

But It- / ‘
i

out

andB^'^liii^eal.

Although the local staff are anxious 
to aooist in erery way; It la praatKallT

U staff unable to oarry
r-ih the wotU In one

inpoaslblo to eveot th«a to gtva the ooar , i 
atant and undivided attention that the wtK ^ 
would require. it,iMNHsent thaj^-are bKpqlyt:,: 
able to oope with the current, worK of ^

■

Protectorate, and though they aay ha;
which 1« •• V

ful undertaking ofrequisite
the work, it would, we fear, be ecsno years 
before the work oo undertaken oot^ be 
oonplotad and it would. In the prooese lose 
the unity of oonstteiotion whloh It la so 
laairable tnat it should poaaeaq.^i

!

r - ,ia

#- ■

>-
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Under these oiroumBtanc® we would 
vontUT” to 3u(CK8St either that a liraftaraan 

‘•ppo'.al.ly appointed who begin the

worl. In oinsultatlon with the looal lef^al 
BUthOTitlea and oarry It to oosplation with 
the uaalstanoa of the colonial Offioe.

not be ooneldered deolrv ;*R|

pflal appointmentst sp
tant to crown

Or

.ghT.iM thla ooturSe

appointment might be made (U haa 
(iireai; -ee aabed for) of an aBBletant to 
the mown ndwooate, which would, io

the crown Adwooetp mBe to

ai)l0 ?in

some1

/ >■ i
exte.il. leaee■ I ‘ P of hl8 time to this eu’jjectdevoto a portionI

only.
two Prooo'liire codes, and especially 

'Odo of criminal Prooednra. ^e thoae 
whloh the work migHt be moat fittingly 

ooarnenoe^rt, but in order to make 
witably wplloable to the oondltlbnn of 

oountry^eapectlve relntlonehlp of the

wlth|^'OHtSof wliriieed

iiTne•; r * • lal^rt’^nould

tht*■ Crlnlnal

on5iur^^ Cod0.

the

^ T^loue ootots one 
olearl

the wda^lng ayetem of court* to
• *■•

- a .tem of courts
aotnewlmt complloated and the

Lytiolton haa asked
UrtdOUbtedly

fact that Ur. Seore-.-ary 
for a report on the arubordtnate courts as

they now exlet and the ohmagee that it^_ 
prop 'S-4 to make In them eiBBpll^es the 
difficulty that la experienced by ' 
are not pentonally aoq-ualjited with the 

, looai oonditlons in 4|ppreclating the

se^who '

f-
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boliHai state of affairs.
/ ■

In 1904 a iteaorandun on tbe jjourts 
of the Protaotorate was oowplled by Jud^a

1 - 94 of the

Jin Official 
^,oolC; referred to

i•J Oator whioh appears on pagsi 
oSflolal Handboolt for Kast'Africa of 1905.

AB this memorandum largely oorera the BPOUnd

I\

f-,.
-mof the matters now under dlsouasloa we beg 

leawe to call the attention of the Colonial

Office authorltlaa to It. i
liiough this memorandum ra^st«H to the

O^rte ftow efloting In the PjfOtWtofaJa as 
cfoated by ordere-in-oounoll, 
an .I of local Oovewwia^^j

ne''ertiiBl«SB R'anewhjit misleading '
outside reader, as It does ^l-.attwelofle the

I' .«■■ '

full extent of the ohangee that have bean

oroufelit about In the system of courts as

origtBiu. y eWietltiled under the ' native ,
t' ■■ ■

■

courts Begolatione, (Mo,- 16 of 1897) by the 
oreation of courts of special Jurisdiction 
known as 'Town Vaglstratee/' courts' at

- Ir
y

Uotfitasa. Nairobi,and Klsumu, and to a atlll 
extent by the Hatlve Courts Snentoeat

■j

larger
ordlnsaoe (Mo. SI of 1902) under which

oToated with full Jurle-sposlal Courts were 
diction over natlyes. i

*11118 latter ordinance has praotlegiM-r

‘*ncp aa appllefl t.o the reyolutlonlsad thy aCmOnl/tratl^p of Justloe 
idth regard to Natives throughout al»>at ths

Article • ofof the Proteotorate.

«ffi ..

whole
A - ■;
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the Ordlnanoe pTO^ldas that *tho coi^aBloa^ 1 
'may hy procaamatlon Oaolare any Dl'atplqt or.

n

'part of a DlBtriot to be a Special MLotrlOt 
'vl^|||Ln the meaning of thla Ordlnanoe and; 

•auCh DlB-trlot shall be called a Special
Under the PTOTialona of thle

I

’District.• 
article all, tUe fil«ti*Sts in the PpCy^ea 
of UKamba, Kenya, HalTaeha, Klwami and

Jubaland and the DletTlota of Vanga and

Tavota in.the Province of Seyldle hare Ueen
t)i^ resvatwithproclaimed Special ^Wstrlots 

' that the only portions of the Protectorate

in which the old Native oourta teftnlatlona 
still obtain are the Coast Ustrlota:

Uomoasa, Nallndi, K,tplnl and Lamn in wuoil 
four Dietrlots the old Arab civilisation

■ ^ _ ;pha»8ourtB <&iBtitute<t.br th^KattW,,-
co^ts aecnatlons continue on the iin*B ' 

Iglnallj^ laid down with a syetw 
appaBis in civil oasea lying from an ". W"
Assistant oelleotoT's court to a collector's

to tbs

1 ^urtsjtdlotlon of 
^nate-ootirts oreated

laUve courts Regula- as or

I 1897.

Odurt, and frjSB the colleotor' 
vr Provincial court, and from the 

court to the oourfr*kli»"i3!w
place of the»,oldl!hlrfir :«atlve coirf**'f'’

there are

. I f
5lAl^

r- '■ - ii ;PfJ

the

Oonourrentljf Wlt'h tbeea^ Courts 
also the Courts of the Native NUdlrs a|^d

•"j.

Liwalls, a hlwall having a-al^ar jurl^
diction to .that or-a ■

,.' ^
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ooiieoto^^d appeals lying la lijte naanar.

The Katais' oourts whloa warn originally 
instituted for taa purposes of trying oases 
afYootlng the personal status of Ifohoin^Muis ■ 
tjuoh as Marriage, MwOroe and laherttano#'

’ afo-^astabllshed at a warlety of plaoes on

the Coast lino, and »y an amendment o# the , 
original ordaWHha dstod let July isoi appaaio 
lie from their courts to the court of 
SheilUi-ul-Islam, who does not hear oases in '

courts.

af

the flret. ins^ianoe.
The 'Special courts' to the Jurlsdlotlon 

of which natives are Subjeot throughout the 
whole of tha rest of the Proteotorats wore 
intended originally to be held by collectors 
of Districts but subsequently to the 
Ordlnanoe being brought Into foroe all 
Assistant oolleotors In charge of Stations 
^s (;1>i><toT JbrtlSJei,8) appointed to priside 
osnr Bd<yi,tid^ igtedlal ooufts Mid by 

* ■- aiann<»nent Ko. 11 of iBOg the canminmienar

courts.

was ^'Iven power to appoint Sub corunlsslons^if 
also to preside over Spoolsl Courts.

that owing to theIt will tnua be seen 
neco38itlas of situation the ffcopf* of

'^ourte hel-i bv

■ 'olleatora.
the Ordlnanoa ;i8ii ba^-widely ^exten<ted/l>qy<md 
that oonteeipleted AJs first tntro<Motlon

,oe tha*. raany ijatlv* - ■ 
^eoial^Dletrlcts are iwMldsd 

by Aaslatallt »olleot<»rs.

-i

with the result In P 
courte hold la
over

V d enl^rolyOf these iiahy are young^ '-a
V. yr
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Inesverlsnosd offloara and It la a matter 
of great doubt whether It la wine to plaoe 
In their hand*, aubjeot only t<^he auper- 
vlaory powora' of the mgh ooccpt, auoh ocivlete 
Jorladlotlon aa the Ordinance oonfsra.

Under suob airouaatanoea it la only to be 
nxpeoted that aertoua blundera and Irregula

rities will ha ooimltted, and tt undoubtedly 
reflaots credit on the oam taken by theei ■ 
young offloora in the diadlJhrge of their t .

V - '

Judloi'iJ. funetldne that' aerldUs. mlstakoa do . 
not more often oooulp.

The principle-oont -.lnWa In the orfllnMoo 
is undoubted^ B Bound OffB that the pffioer 
On the spot aliWd have wide powera ever

the Hatlvee llhlng tn hiBe.Di8trlot. ieeldee
.V

Incraaeinjf the authority of the Oblleotor 
hlmeelf, frequently the otiiy-wMte man la

tha Ddatriot^r it'Jurevanta the fhllaraa of
^ '' *'
Juatioe that would oertalnly oomr If ^1

had to be aami^

A

‘

the more aerloua oaeee 
for t.-lal el Seealona, where hb experience 

Blroady ahown it Is almost Impoaalbie
-y”

to ensure the attendance of Native wltneseea 
without sulwnitting then to reotraint.

the size of the country taut laSeeing also

adiqlnlftterert and the lerge number of 
oourte It would be a practical Impoealbliity 
for one or other of the dudgee to nevote

now

the tlaa that woulA^jeooeaary to -truyal^
fv - ' "v.. ' . - '-u ,

v'--y
•h

If -i-
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roixnd the aountry to hold hsaslons-

Under the saet Africa Native Tjourtsintatlon of aentenoea 
prtial Courta. Araendnent Ordlnanos 1903 all Mantenoes

axoeeding alx nontha InjpTlaor 
flVa laahaa or a fine of Ra.BOO/- require 
to be oonflzned by the High court.

During last year no leBB than lOS oaeee

int or twenty-

1

were eo sent up for oonflrmatlon and 11

oaaea were also taken In revision by the 
High court, the reoords having been sent

fo!, on that court's initiative.

year the number pronlses to be s'dnewfitit '

larger.
t',V Though this power of oonflnaatlon and 

revision acts as a aalutary oheok on 
exoeselve.punlslments being Inflloted It 
to SMBS extent has also' had the opposite

«v:

efreel of Induolhij Magistrates In some i

instanoee-to infllat Inadequate eentenoea 
1 n erder tw avoid the neoesslty of aeiMUng
•heir oaees tor confirmation, and tharo has 

.-.itioeable in the graver oaaaa In whldh
I r.e law r«'i';ir«8 the perm 1 tv of death a

0 1dl.rtlnct ehrtnXIng from aooeptlng reeponal-

biilty on the part »f the orrioor holding 
ve have ooneequently come to 

conolualon trial it nhould now be oooat-Mrl^

tnt> triaX.

It in not to llttli

>thn .mrlsOlot 1 on of tbe ordlnarr 
in tho^aore serima^ ol«lNi Of M0M noh m

t- 1 uilt

r

*> •r..
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murdar and. oulpabls tioolalda and mate arranxa- 
nents that they ahotad be tried by an offloor 
with a legal training, 
partial-V” In view when ari additional 
appointment of a legally qualified Haglstrata' 
was 'aetied fgr last year, it being Intended 
that he should aot aa a relief to the throe 
existing legal Uagistrateo in the oaaa of 
leave or aloKnese and also aa an Aaalstant

I I This matter waa

vazletrate oould
..f.

to the JudE»£ In relieving them in reepeot 
of other worn Involv-d by the atolnlatratlon 
of eatateli, ha.nXruptoies, and timtaeshlpa, 

of then to be mors fre-and eo enabling one 
quently on tour-

At preaent it la lmpoasibi« that the 
two ludgea of the High court when both ape 
in the Prot^torate at, the oame time, and 
atm leas or.n when acting single handed, 
oould in addition to ttelr other worX try 
all aerloua native oasoo if oenBnlttsd tor 
trial in the out dlairloto.

It may h« In fact noon hedtmM nooeaeary 
to appoint an additional Judge, and when

of the judgaa 'in on leave it haa alroa^ 
become neoeoeary that an acting appolgl^^irf' , 
Bhould be made during hia ebaenoe.

Besides the powers of oonflrmation anC' 
revision veat^.i in tne High coifrt the 
Ordinance provides for an apjeal to that 
court In all natters decided by e Special

. N.

one

N

v« { .
■ ■ S

'll

f-

’•5
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HitJwpttt this right has not Mencourt.
largely exaroleed hut there are dletlnot

more BO and 
>e frequently

evldenooB that it la heoomln, 
that It will before long be io

reabrtod to. -
The Town Kaglstratofl of Nairobi and 

XiBumu hawe further been speolally awointed 
to hold additional Special Courta under the 
Native courts Amendment Ordinance in all the

1

1 MSlatralae hold 
r;:o:-.aa Special courts.

DlBtrlote or UKamba and Klaurau reepeotlToly. 
In »;raotloe, the colleotors of Nairobi and 
Klsumu as a rule try those oases In which

But in order
1

the accused are Natlrea only, 
to enable the Town Uaglstrates to deal with 
cases In which eome of the aoouaed are Natlvae 
and aomo non-natives, and also to sit for
the oolleotor during hlb abssnoe. it beoama^ 
neoessary to give them these additional

The only way, however, in which

'J

I powers.
the powers could be given than wan by 
polntlng them Assistant oolleotors to pre

side ove- additional Special Courte In the1 .

respodtive
i

The asadidiffll^ulty that wan 
esperlenoed in maKlng these swomtmente 
crlsen from the fact that Judicial poWsrs 
are attached to -m aCralnletrBtlve appointment. 
IW ' '^oajr.® n^oesaarv to give the

MaicLatrsto^ aftn^al^ratlv^ In

‘ enable ^MihTclee their

va-iouB <llfltrlot«''j^^thel,r 
PtovInces.

■ - ^ -

\. «
. “a*-"''-''---f'
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judloiai funotlons. 
the Kraft judicature Ordinance ware iMertsd

Artloloa 4 and * of

particularly with the Tie* of ogling the 
COfflalaBloner, to appoint any Ha^atrat* oi^ 
subordinate judge with euoh poware aa the 
oaae might renulre without having to have 
rooourae to euoh an awkward method of

1

appointment.

.;urlsdlotlon of Under the Native Courta Rulaa and

rtlnate courta created Regulations 1897 Asslatant oollaotora have

r native courts the potf^ra of a ithlrd class magistrate.

collectors and Mwalls of a second classistlons 1897.

magistrate, and Sub conmlsslonara of a 
tttatrlot Uaglstrate as provided In the

Indian code of criminal Prooeduro. Article

of the Rsgulatlona provides for appeals 
by referonoe to chapter ZZZI of the aame 
code, and oonseciuently appeals lie tsm all 
inferior Magistrates to a sutr OOBBilaelona*, 
a^ from a sub cntmlssloner to the Chief 
Native court whloh Is now replaced by the 
High ocmrt.

In civil caaen In whloh both the parties 
are Natives under the Native Courta 

■ 1 appeals from Special Regulations there le a chain of appeals aa 
elr^adv alluded to. but undex the Special 
courts 'r lina-noe as an appeal In all matters ' 
whether clvi; or criminal ilea dlreotly to 
the I!le9i C'vurt. It folio*.- tnat appeals Of 

lal nature |^loh tin-

-’or -aubordinate Appeal 
hi "al-aor civil and

‘U

f

lithethe
#"

V
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Native oourta Regulations would tiava been
i

dJbeard bv a CDlle'-tor or Sub oommlsolonar

have to be heard hjr the Hi(S> eourt and It 
±s a matter that we‘ tbinK ahouid ho' conal-

V
tiered who^fclwr some IptermetUate Appeal court 
should not be oonstituted to deaj. with the 
minor olass of appeals arising from .ludg- 
ments of the Special Native courts.

Where the sooused person or defendant 
Is other than a natj^e the oourse of pro- 
oedura applicable Is li\ many reepeote

I

to
,5o-f.

. ■ ' ' tf

.T9 and non-native
I

' t
15.

different.

The dlfforonoo la In fact ao mariced 
tliat It has become usual to'draw a bread 
line of dlstlnotloh with reeard to the two 
olaasea of oases and to spaaX of them 
generally as 'Native' and 'non-Hatlva' oases. 
This arose In the natural oourse of sTantt 
as the sane Ua^lstrate has to try a Won-Hatlw* 
oaeo with different Jurlsdlotlon and eub.loot 
to different laws of procedure and to apply 
different law from that applloable In native

.*9

we thlnx thet it Would be desirable ss 
far as possible to id^sn the brsaoh Whl^'

^xlRts 'letireen ‘Mr* two claaR^R of and

-lurs should be made 
‘r In beth clashes

IS.. _

though It nay b* n^oosaary to ncJralnlster

dlffere-it law or ouaton iiavln^; t.ho foTO« Af

law In ♦vlie two cia8a«Ta it irould at any rata 
be poaathla aaa rJ luleas a gene

y
f .■.1. .< *S •
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In ooth all forma of iirooedoxo,81* objaot 
to whloh w8 aMaoH Obnalderab^ja Importanoa. 

•raaeiu ayotam of subordinate 
■ -»a at.rt tl-e!r ■ Jurladiotlon In non-Natlvo

Th(

1 : ihortly ua follows;-oao-

ra-ri Jiirladlctlon of 
s'-nlep In non-natlva

Tba ordinary jtorladlutioa «£ liagtatawtli^ 
in Crlnlnal aaaes will be fbund'bn pag*o7t ; 
of the book of Ordlnanoea and Regulatlona.

The iljBlta of Jurlsdlotion aa therein aat

L.

out were afterwards extended by a further 
notification dated May S4th.l904 which ' i 
■appears in the Official Oeaette of June lot

•J . s190*

tibulntod

,:V \

P«nrwa.

2'»aara »

fine upto 
na.iooo/i

sub aonoilaslonera. lst;.,clasa Magla- 
tratea under the . 
Orlitlnal Procedure

i coda.If

Oolleotors. Snd. class Hagls- 
trrtes.

Powers

6 mont^ d
fine Upto 
Rs.SQO/-

> p f 1 r t a r ^ do. Srd. olasp Powttw; .

MaglfltrateB. I Bonth ft

tine uptot

Eta.SO/"L-.

The iJub conmlaslnner of Seyllle Is

excluded i'Toiii i-h^n ’ ’pt his powers- ^Os , ^ ^

ikerelBefl by »J»e„toatt-Jtag^trate Wonbaifia.,.
1^
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rnen the accused la a luropsan the 
powers as .defined above are limited aa ■t
follows:-

l^iaals8lowers,powers, six aaiMM-vUU3ub
■rmonths k fine upto one thousand l^^S,. 

oolleotors and Assistant collectors In ohargs 
of stations powers of a thlad olaas Uaclatrats 
viz. one month and fine of fifty rupees.

In the Province of jubaland, howover, 
oolleotors and Assistant oolleotors have 
only the powers of oompelllng the ap'pjsaranos 
of a Curopsan before a Magistrate having 
.^urlsdlotlon to onciulre into or try:,the oaae.

In praotloe the sub connlsslonera of 
UXamba and KiffUBo do not In the ordinary 
oourae exercise their Jurledlotlon any'more 

' than loss the Sub coamlaslonar^of SsyldtSi 
the reas on be ins , that at Msmbaad, Salrobl . . , v! 
and Klsmm, tliree C^ta of ^.edUa jurdOw . 
diotion have fytun wsatad (as mwitiTOed on ' .

pass 8) which are known as'Town Magistrate’s | 
c Oll-w* s.

In Jubalsnd.

w
and Kleumu.

, f

■■ Vi

lach .r tnese courts Is presldad ^«r 
by a Magistrate who has had a legal tr^Ui^ng, 'n 
and has the powers of a firm claas MaJ^ra^^ 

under the coda with all the additional powers 
with which sue’, a i.aglstrats may be Invested 
by the Local Oovemmont unler SOheAaa 4

iglstrates.

'.V

with the eioeption. of ^ihe p«%ere of heiiplaE 
appeals. The limits Of their ;m«saiotto|p^ •

-f-»’ -.Vi.S ' ’►/
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sxtends in the ease of the Town Magistrate ^ 
of MOBbasa, to the Provlnoe of Serldla, In , 
that of the Tcrfn Magistrate of Halr<«>l, to

ProTiimsjef UKanha, and Mal»a*ha,v«Bi» 1*^^ 
that of the Town Magistrate of Klsoau, to 
the Province of Klatmiu.

Under the Criminal Pfooedure code appeals

i

V
l3 .

from Magistrates of the Second and Third 
Class would ordinarily lie to the Mstrlot 
Magistrate, but, there being no ypovlslon 
In the Protootorate for a separate J Mstrlot . 
Magistrate, the Protectorate Judge waanado 
Mstrlot Magistrate by the Order of the ,i

let. Pebruary 1900. ,

ooneeouantly all appeals Cpo» whaterer 
cotirt they may originate are now heard by 
one of the J’cdgejs of the High oourt in Ua 
oapaolty of Seeslone .Judge, or Dfatrlot 
Magistrate this procedure having been Kepi

' '^01?. Magletr;it«s of

laes lie to the

. da Judge,

m
unlel^ATtlole M ,of tto erd9^;<|||i ' 

council 1903.

.jLsMttih' High

infafetdis'' to
powero of a-Mtgh Oourt under the oo^ 
did not ejclst prior to the passing of ^hS'i ‘ 
order-ln-oounoll 1903, the>ostat, is that^^ f 
in man:', if not in most instanoss, the s^^Hi' 
Judge has to exerclee the vsirliAu powers .
IttetirlcI Magistrate, Seesionsr Judge an<f Sigh , 
court, all of,whioh^ are In the code- entirely^ ’

alive

Of Sosaiona Judge

'loirlot i'aglstrata 
High court.

■r-
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Separate and should If" the neoessity of the 
oaae allowed be kept cUstinot one f^on the

i.'other.

In short 'tb« sziatins ^dlotal maohliii^
\

■1 ^ •.

j Is Inadaquate for oarrylnE out the prorleion#" 
]; of the oode.

When a Judge of the High Oourt tid.e8

p. oaae In his oapaolty of Seas lone Judge

if Appeal for the Court of Appeal for Isetern AfTloa to 
•hum appeals from his deolelona lie la In 

' the 9
Ar-lJH.

relationship to him of a High

court.

Jtow the Code of criminal Prooedure la
GO oonstruoted that for the proper oarrylng 
out of its provisions, theie should be a

High court Ir. oonstant Session, to whlob 
applications could at any noaent ba m^Oe 
with foferenoB to all mattars before «
Sessions Judge. In practice this haa baah 
found to be an Impoaalblllty.

The court of Appeal for laatem AflrlM 
at present has two Sessions a year and 
dlAlculty has been oonstantly ejperlenoed 
in getting three Judges together for the 
purpose of constituting the opurt; and great' .

‘ s'’ r •

hardship may be. oauarfd vto Mtiappellant bhwing ’ 
to Walt months before his appeal oan be 
heard. At the present moment there Is-a 
osAe.,In stance. In whloh, the tee aoou^4.

*■

both traiopBa^a, ware triad and coVr>latad at
\

\
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Sessiona kt Nairobi In April; in the o^tOataf

oourse the earllost data at Which their.... ^
appeal. ould have been heard wenad halrei C • 
been at the next Bitting of the Appeal flOurt,',;; 
In the iret week of SepteDber, but owing to, 
the iJuposBlblllty of fois^^ng an Appeal oehrt 
sooner, It oamot m fact Oone on'for 
hearing till the first week of Ooteber, that 
Is to say, six months after the oonViiotifl(g^, ^ 

Though no provision la made In th?

Draft Judloatu-"* Ordinanoe ®r altering thle 
state of affairs we are of opinion that It 
would be desirable to devise sane means by

"■% ■

Under the code aa It stands trial in ' ' 
India by a High court Is flnal^that is tb 
say there Is no appeal exoept to the K^ig ' 
in coujiall,and If oonmltments are made dlrdcji

}
I I

ewhleh It oould be rensdled. '
'o’,;rt should be a High

and
Ln faot^^not In name

\

.fito the High court as snioh It would ba hst

oeasary to pass an Ordlnano# to provida, Kr

The sxlstlnlK 
Appeals Ordinance 88 of 1908 provldss only 
for the right of appeal In any oase whs 
such right wotUd previously have exlsted> 
that Is to say, frc«a a Judtasont of a Judge

appeal to the Appeal Court.

Hi"
In Jest JtArlsa alttlp^.ae a court of ssMlbn. 

the criminal Pr^ifii|tt^>^;'f5»plaoed

jy ouir ' wn a “yf pr'^o«<lur^ the r

-:f the High courL to the court of Appeal asJTS -

J tiie right of appsal In c^iMlnal matters wlH 
need, to be olesriy 'defined.
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, " rt i« we tlilnk advisable that the 
right of appeal Should be retained In all

■ ij

I

the more serious oases but under a sljspl( 
fo™ of procedutre though similar to that 
provided for In the coda for appeals frStt 
a Ses-^ons Jud^r to'a High oourt.

•j

I!

In Uganda Sub oommlsalonera have the

powera of sessions Judges and the High Oourti 
dischargee tlUi funotlons of a High oourt

ThlB system wo’ild , however^ 
be for many reawons unsuitable to the o<^ '' 
dltiona existing in Jaat Afrloa, and If ■

if

under the Code.

'vIcomm! tiiente are made to the High court

provision should ve think bo made for relton-'s 
ing the right of appeal to a Superior court.

There are many drawbacks to the wonting 
of the'prosant oyste® of appeale but until ' 
the Judiciary la strengthened on the ssUnland 
It la difficult to suggeet a raaody, for 
the troubf^, expense, and delay to which an 
appellant has no* to aulinlt.

The most Important change In the Juris

diction of snborddnate Criminal Courts that 
^is prop sed .In the hraft Judicature Ordlaanoa

Tbsaa
Articles deal with the tdal of Buropeano

ot Jfuropeans.

mu 10 contained In Articles 23 to M.

and on Reaianption that chapter IXXIIl)
of the crljalnai Prooediira code la not applied
to the Proteotorate^provide .that Suropenna 

di«te to be trl*^ by jrarymay* .
r- ^

5,..
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IQ %his altoratlon was

aooused dfl^id trial ty ^

ih« suggoBtlcm now made for etrengtiieiULmg

sumnarf oasei

ormmally \

_ ',-%f/^\&ut|pitin« 

Jiie^ltably enaua In
'v-v

-j

t>ie judicial Staff nests with approval this 
reheniea dlffloulty woiUd be largelyap.

llmlnlahel.

In olvil Matters all Sub 0ousnlsaloners, 
colleotors and Aasletant oolleotorS are 
apitinted to be Assistant Judges dnder the ( 
Bombay civil courts Act 1889 which with ,

;u7iej 1 jt ion c,' 
Innte courts in

latlve’ oases.

oertalr laodlfloatlons la applied to the 
Pjotaotorate under the OTd*r-ln-Counoll 1897.

The ordln^ Jurisdiction asal^ed to 
ProttioifOrfLiti' oofljft,by the Judge of, the 

(friijiolpal j'otte of 41^

’"mstpict judge'AW'th*-Whole 
tl» Protectorate beljlg regarded fp.e Dlstrtot v 
in the Proeidenoy of Sombay (ai|.,A)ftdrlded,;Wr-

aj,w

the order-ln-C'TAnoil tfl ^as follows;-

IB ■Woh_ the'f^vib conaalRalonera - caaee

aubjeot matter doee not 
of Rn.lOOO.exos«rvulu#

K (i6‘: ' do. 250.

Hs. 500.

506-4 ■’<B.

Oolleotors

“ ^wn Magistrates MflDbaea

1,500

s.oob '
Malrobi

Kistmu
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The Jurledlotlon of those two latter 
has bean Ineroased In view of their dlstanoe 
from the head quartors of the High court 
and t}w» hardship that litigants might 
in »,,« t. i, j

»«5vKj«,i«u »i|%|
The orOlnary jurlsdiotion BsiSiJnttfii tO '-.

T^':'
o

• W-s.

, ¥•>1

Apreals in non-

asBlstaht Judges may be varied by the 
Prinolpal judge who can assign to any 
Aaalatant Judge oasea in whloh the subject 
insitter does ndt exceed4tE .10,000 subject 
however, to this proviso that in all oases 
token by an Asal: tant judge the subject 
matter of which exceeds Be.5,000 -the appeal 

4 lies to the High court that Is to say tlie 
' court of Appeal for Hastem,-AfMoa^ others 

wloe, following the ordinary prooedure in

•seser .

N.

all cases, the aupeal lies to thS::^:'ill#ti«|A*^;:|:;j!*' 
judge WijU the HlW oqvj^for

thelT ordliia2*y ‘oiTil

above the (Tourts of '

3

•r* f;j

Wjltoy jurisdiction.

JitKp U* tioff ms«^ tOBSd 
tiis Town Hegistrtrews of Kalrobl and.JCl*«u , 
respectively have under Section sSO of thet^*- 

, Civil Prooedure Cods been invested with

i

pow'jrs under Chapter XI to deal wlth’lnsol'- 
venay natteae traaafarred to there by the

Mf-

B. w, qAUii.TOs.
r

j. - -wVi

V.
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