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THE OASE OF CHARLES GRANT.
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Zarly in the year 1904 Mr. A.T. smart of Neirobl miizd.
to the government of British East Africa for the purchase of -

500 aores freehold land on the Dagorettl road near Nairobi.
These 500 acres freshold were granted to nim, but he aould not

obtain tne sonveyance till 19806.

In Pabruary 1908 Smart was in need of monsey, and obtained
a loan of 1600 rupees from Lord DelamoTe, and gave him &

yeceipt for thLe amount .

This receipt describes the amount pald as & j0en and as

¢ & 7 an advance payment on varioue pleces of land eold 40 Loxrd ue

mere, but no land 1is specified 1in the sald receipt.

Wothing further gesms to have been aone t1ll Pebrusry 19086,
when I approsched Mr. A.T. Smart with & view 0 purchase Of
the sald 500 acres of land. Smart informed me that he hed mede
a verbal sale to pord Delamere two years previous, that Lord
pelamere hed not completed the purchase that he "Smart® had
cancelled the sale and could accept &n offer from me and I
agreed to purchase the 1and from Smart for Rupess 26250/ .

An wmnt to this effeot was entered into batween mysel £

and W aated Pebmﬂ 1906, I inferfed Mr. Allen, vLord "

me and also to Smarl, 1nrom’atm uorommu
already purchased the land rran-u-\ RXTORSE R

on Pebrusry ;?&uwwwuuum against
mmxwmmwo:-wumsnw

e e Ay L o \

Detwhx\'s sumum of the transaction and Mr. Allsn mh ”

pg————
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This action was fixed for hearing on the 12th of April, but on -

that day Mr. Allen, Lord Delamere's Solicitor approached Smart

A

with a view to a settlement. A settlement was effected, and a
memorandum of agreemsnt was entered into on the 18th of April no‘

Olause 3 of this agreement 1is uvontn\t. gnd reads &8 Il ;
follows:- -_f‘
+»The said Lord Delamere agrees to indemnify the said A.7T. q
.Smart against any cost and damage he may bona fide inowr 8
.and be compelled to pay in regard to any asction which may ‘
«be brought ageinst him by the sald C. Grant in respect of
vthe said recited agreement betwesn him and the said C, -
vgrant of Srd. February 1906. The said A.T. Smart undern'x.l’
+to bona fide defend any suoh case and resist any suoh

volaim for damages to the best or nis abilities.”

?his Oase whs omiled on the 1®th April, when the setilement
came to light and I applied to be meds & co-defendant, bub.my
application was refused.

I immediately commenoced proceeding againet mrt _tn \M
result that I.obtained judgment 1n my nvuw l'or-hl.. qu/ and
Josts on the 8lst. August 1s08. . y gt

on the 10th Septeubar an applicatien r txdbsion of &
this decres wes made by my Belicitar under Beotion 335 of
the Imndian Civil Procedure Code and notloces were {ssued under
gpotion 248.

On the 13tH September Mr. Allen appeared op bshalf af
Mr, Smert, and when asked what he intended to do, nvud.@m.
mm-uommmmun-u-n, mhmmodlnuu
to appeal againet the Julgient of the $iit. lugus¥idsoe. Nr.
Allen asked for an uw for Lord Delmmere to deoide on
nis oowru d action: The osse was socardingly ad journed to the
20tn m 1908.

lom-u th llth and 17th, September Smart released Loxd
Delsmsye from the indemnity given by Lord Delemers in the

P
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't: Agroomgnt of the 13thApril 1906, {n sonaigeration of s payment.
P L af 50, Wo formal deed of me :
L
" N “ the sbows I at ones :

fygﬁ.s,qbz.mht wocmu‘ etn
P M —c—-tcoommupnonuhom
He mtjtnt M oould get no eatistaction fros Lord Delamere,
and thet Lopd Delamere woudd net £Ind \ne soney for an sjbeald,
and 90 he had done the bedt thing he oould ao for himself, and
nad Sakes lLord Delssere's £50, &nd released Rim from tbhe ‘
indesnity. He stated that all tnis whs arrefged 18 My. dllen's
offioes. Ne was ten examined wa to wheiber Ne had osrried
out Ris pert of ihe agreement of the LEth April 1908 by
bone fide defending the sult to the best of mis abiilly, amt
sdmitted 1hat be hed fought she oase of Grant v, Smart dons ride
amd t0 the best of his abilivy.
on the LPWR Seplember Swart wes ordered 10 pAY t}e emount
of the dseree or o o il
the £50 delonging 1o Sumrt was also atlsched. And A DASLGS -,
| whs lmsusd againet Lord Delasere 1o show ocause wiy mohey dus o !
Spart under the indesmnity cliuse in ihe agressmt of 1th Aprid”
1906 should mot be attsched. To this notige Lopd Delamerd
sppeared by Jounsel, and stated that when he @itered ipto e
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Failing to recover my claim by way of exeoution of tﬁe
decree I next filad a Petition 1n mmmmtoy No 1. of 1908 for
a receiving order fo be nndg in respeot of the utate of Smart.

on the 27th mvonm-? Start, mod an qmn:r u we G

vinzolvem judgmemt dabtosq phou.m bo zm
ot chc’xmhﬂuvu Prooqgw cm b, U

'J m wlo a.euvom November mnn uoe by nge L ¥. '

7
b

Bonham Carter and the pstition was (usmisaod on: the gz-oww :
that by Section 11 of the East Africea Order in Council of*wév o
the Indian 0ivil Procedire Gode ousted all Oommon and Statute
lew of England with regard to bankruptey. '

5 !

In his judgment the Judge seve "It is possible undgr the

o 05

"gode of 01vil Procedure for & preultor to, got ® émo.o

S A

vand afterwards proceed to meke the debtor an insolvent,

\this 18 not the seme as in English bankruptoy law, but |

vit appears to be in substitution for i* and therefore

vas the law stands now, I hold that the Geus of Civil

vwProcedure ousts all Cammon and Statﬁte Law of Ing1§m

ewith regard to Benkruptay.® e X
_ I then appealed ageinst the judgmnt o;‘ Judge Bonben AR
Cefter, and tne appes) was heard at Mombasa by Judges Hemiltom, '5
Barth and Murison and ngment was delivered on the Ban.d."h?)ril y f
1807, diamiesing the Appeal. P 1‘ Rl

I ther epplied to the Court at !tn:ibn', ar'*have to

appeal !o “P Privy Council. This applioauon m qu

the '~ ’September by Julges Smitn, Wurison m Busdard. At

this appnonuon ur. Osmond rom:- my Gounsel, én poing asked fOF
his reasons for the appuoauon statsd that he did so on the
ground that Ohapter 20 of the Indian 0ivil Progedure Oode was |l
inepplicable as fraud was dinimtly alleged in remot to t? 3

i

4

release by Smart of Lord Delamere from the indemuity, andf -am&




the debtor has aoted fairly 1t shall dismiss the petitiom. /. .
“The Judges then tpld ur Tonks that no not‘v Ean W‘y the :
Juagea of the Appeal 00\mt as to this point having been raised -
in the Appeal, &nd that it was not mentioned in the Judgment. The
gourt then suggested that-they should adjourn the applioa-txon
to the 3 judges who heard the appeal, viz. J}ngeb milton,w o
Barth and Murison, so that they might review their judgmpnt. : 8
This came on in September 1907, and Judg:nent was dolivoro&

ok

on September 16th 1907.
The Judges in their Judgment stated that as no alleption
of fraud appeared on the memorandum of Appeal, they had noh

peen able to deal witnh it, at the Hearing of the Appeal. Yet

they admitted that Fraul was alleged in the original Petition
in Bankruptoy. They go on to sey thet en scoount of this

-
omigslon of allagation of fraud in Lie Memorandum of Apveal

they had in the first Appeal been precluded from resting theixr

decision upon the allegation of fraud contained in the original

Petition, but based their deoision ent! ~ly on the faot that

the applicant was a decrese-holder for money.

They therefore dismissed my application for leave to
appeal to the Privy Council, and at the same time say -masmaon

+a8 this Court has never entertained the question of fraud-in

srelation to these proceedings, put has considered the tppuen.‘-nn
wof the Law to the position of the Appellant as a dooroo—holdor ]

wonly, he 1s not thereby precluded from presenting his p.tition
suhder the English Banxrupwv Law, It only remains £or }um tc{
vsatisfy the ‘Oourt in whieh h&. !uu his ”zg.um mt
of an anegauon of fraud by hb row‘su&’ent Mn uf
»prevent him from smoed.in( in a petition under Ohapta: n of

vgode."
7o put it in plain Englien, they dismiss Wy mn,mm

for leave to appeal to the Privy Couneil with costs’ Iuinlt I‘.

but reverse their Judgment of April 233nd. 1907 and pu\t m}: ¥

appeal of that date. ‘ s
5 [/
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“The JMgu then $01d Mr. Tonks that no nots ‘was ‘medé by the

the debtor has acted rairly it shall dismiss the peutiom

Jlﬁten ot the Appeal oourt as to this point having peen raised . .
in the Appeal, and that 1t was not mentioned in the Judgment. The
Court then suggested that they should adjourn the application
to the 3 judges who heard the appeal, viz. JMgea mmllton,w .
party end Murison, so that they might review their Jvdgmant

rnis came on in September 1907, and Judgment was delivered
on September 16th 1907.

The Judges in their Judgment gtated that as no allegation
of fraud appeared on the memorandum of Appeal, they had not
peen able to deal with it, at the Hearing of the Appeal. Yet
they admitted that Fraul was alleged in the original Petition
in Bankruptuy. They go on to say thet on account of thie
omission of allagﬂ'l”n of Craud in the Msmorandum of Apreel
they had in the first Appeal been pracluied from resting thelr
decision upon the allegation of fraud contained in the original
Petition, but based their deoision entirely on the faot that
the applicant was 2 deorese-holder for money.

They therefore dismissed my applioauoﬁ for leave to
appeal to the pPrivy Council, and at the same time say 'Inasmuoh'
«as this Court has never entertained the question of fraud in
relation to these proceedings, but has considered the application
uof the Law to the position of the Appellant as a decree-holder
wonly, he 1s not thereby precluded from presenting his petition
»upder the lnglhh Bemxrupwy Law. It only remains t‘?r nim to i
wsptisfy tha ‘Court in whigh h files his yqutibu tmt vy rcuoa
sof an alisgation ohn‘tud by e’ rovptu&bnt uuﬁon 361 would

1

sprevent him from suo¢eeding in a petition under onaptor xx ot M
*Qode."

7o put it in plain English, they dismiss my application
for leave to appeal to the Privy Oouneil with costs against me,
but reverse their Judgment of April 22nd. 1807 and grant my
appeal of that date. P




In Pebruary 1907, Swart, Lord Delame, and Allen we;ce

secuted by the Crown, Smart under seotion y2y of the :m&an !'emu .

gode for defrauding oreditors and Lord Delamere, and Allen. hi,
golicitor were proumted for abetting Smart; the grouM.s of ﬂ.@ :
preseoution being that Smart by releasing Lord Delnmere from the
Imemity Bond of l2th, April 1906 nad acted dishonestly qnd
sven guilty of freud against e ‘ereditor, l.e, nao&t and W
Lord Delamere and Allen had abetted hm in thie m'ud.. 'ror tho
defence it was argued that under uaeuone' 12y and 125 m’ ﬂto
Indian Contrect Act an indemnity holder in order to have any. o
oleim on the giver of the indemnity must have paid the ainoum.
which he demands, and that so long as smart had mot paid any~
thing out of pocket he had no claim or demand against Lord mm._
The Judge upheld this argument and directed the .mry to:

bring in a verdict of not guilty, which wam duly done. This * °
in spits of the faot that lu the sgrecsment of April 12the 1 1906
the indemnity was expressly given for the damage I might be

entitled to receive from gmart by a decree of the Court.

This briefly is the history of the proceedings petween my= ]
self on the one part and Mr. Ao T. Smart, and Lord Dolnmu'e on
the other; and I oontend that they show positive evidence of @
comspiracy to defravd me of my just rights, and that some ot m
judges of British East Africa have assisted in shielding Lord.
Delamers Mr. Allen and Mr. Smart from the proper oonseqwanon Qf :

tneir hehaviour, ) £ ‘

ol

] I contend thgt owe judge xnowingly and ddlbcrnuy moa
to deprive me of the only method open to me of reoovorinx ‘m /
damages awarded me. : : #
¢ ) /‘,‘!“Lw Wb -

The three main pomu that I redy on to SUPPOTL qu-
tioggare (1) the procesdings in connection with the -mnuuon q_,
maxe a receiving order in benkrupicy against smart, (2) the 9
oriminal procesdings mum smert, Lord Delamere and ktaen. (5)[

:: :::ug of &y epplis W“‘%

=it oy e e VR

- e




In Pebruary 1907, Smart, Lord Delanun-e. ‘and Allen were ptop

gsecuted by the Orown, Smart under section 424 of the. Iniian !'emI

gods for dsfrauding oreditors and Lord Delamere, and Allen, his .

golicitor were pmuo&utod for sbetting Smart; the grounds of sy

presecution being thet Smart by reluuing Lord Delamere from the

Iﬂmity Bond of l2th, April 1906 had acted dishonestly and

oven guilty of fraud against s oreditor, 1,8, myself and that

Lord Delemere and Allen had abetted him in this fraud. For the

defence it was argued that under seotions 12y and 125 “of the

Indian Contrect Act an indemnity holder in order to0 have any ;

claim on the giver of the indemnity must have paid the amount

which he demands, and that so long as Smart had not paid any-

thing out of pocket he had no elaim or demend against Lord Delamere.
The Judge upheld this argument and directed the J'u.rv to

bring in a verdict of not guilty, which was duly done., This

in spite of the faet that In wne agreement of April 1fth. 1908

the indemnity wes expressly given for the damage I might be

entitled to receive from gmart by a decree of the Court.

This brisfly is the history of the proceedings between my-
self on the one part and Mr. A. T. Smart, and Lord Delamere on
the other; and I oontend that they show positive avidence of &
Comppiracy to defravd me of my Jjust rights, and that some of the
Judges of British East Africa have assisted in shislding Lord
Delamers Mr. Allen and Mr. Smart from the proper consequences of
tneir hehaviour, ;

ol .
1 contend thgt owe judge Knowingly and deldverately tried

to deprive me of the only method open to me of recovering tha
damages awarded me. s R
- > PV
The three main pomtl that I re}y on to support mnoc—

.
o N

tioggare (1) the proouunn in oonnection with the muutxon to

mexe & receiving order in bankruptoy sgainst Smart, (2) the
ordminsl proosedings agsihwt swt Lord Delamere and Allen. (3) é
'

The hearing of -1 wwplics W'? from

: y ALLOD, ‘_7
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hcr“xmm v.opv.nwﬂznx-omum
s BankruPt, ani have a reoeiver appointed of nhis uuu‘
woou.m take stepe %0 recover ihe debt from Lord Delapere.
1 was informed Dy =y legel sdvisers and oould plainly
soe fOr myesl? Lna' lierr wa:s " possibllity of my M
in obtaining the sppolntwemt - e receiver under Chapter 50
of the Indlan Civil Procedurc Codp. or under any other law
except Engliah Bepkruptoy Lew,
the law ir forée in Sritiak Jest Afrioa 1s tiat lald down
ty seetion ii of the Britlsl Bast Africe Orusy in Counell of
1897. BSeotlon . eaye
*8ud ‘ect to the previsica of 3ite order, and to any
slrendtlas WP 'L~ lime belng in roroe relating Vo the
1Protectorute, her M jesty's Criminal and eivil Jwrisdio-

. L ‘i’.f‘ in e Protecturste arall so far s clrounstlanoes

a‘(

¥ . raamit,

U.xu'vuod on tre princoipsl of end in OB~
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Lower down are given the various enaotments *as p‘r'éinaft{-er
'MW" mconontu. ) :

Among these appear Ahe, Ind.un Civil Proood\ire OOde but p

”&? ’nmmtuym ; 0g ) q"'
of the Iidlan civil d'roood.uz'e Code, vuo!;d.. _
the omfﬁumg with mm mﬁ‘luu nothing more than - e
‘Eﬁy% £ 4 nm:ﬁma ﬁ 4s onlv' applicablé umu- 3‘
f1n eirowsstarcs Traydadian 1ﬁblndt& Aot 18 the =

&
sibstantial Bankruptoy Law @f India, but this 1s not Mcomﬁ'atod

under ssction 11 of the Order im Council of 1897.

Seotion 344 of Chapter 20 undoubtadly provides a means
whereby @ deoree holder oan have the judgment debtor declared
a bankrupt, and s reseiver appointed of his estate, But section
361 goes on a&s follows.

*If the court 1s satisfied

“(a) That the statement in the applicetion 1s substan-
*tially correed.
v(b) that the Judgment debtor has not, with intent to de-
srraud his oreditors, concealed transferred, or removed
sany of Bbils property since the inetitution of the sult
»in which was passed the decree in execution of which he
'wes errested or imprisoned, or the order of attachment
swas mide, of ut ;nv subsequent time.®
*(e) that he has not, moving‘ himgelf te be unable to pay
»his debts in full, recklessly contraoted dobta, or givbn
*an unfair mthr‘noo 1o ‘ahy-of his orod.itou by any uv—
20 want pr d1speaitioh of nls pROperty. .. | - oAl |
‘Ml wv. he nas' ngt gc-ntud us: emp: 2ot of-m mv.n i
rding v sastor. o2 e ob
e Sk oo oy S Ly nh nay also, 1f 1t
-um- nt mexs &n order sppointing a regeiver of his

\ o

'womty. ‘or 1f 1t dose not appoimt such rmiver. _m
; vupw.o thé Ynsolvent. ‘
"It the - gourt is not so satisfied it shall mko an order
*zejsating tne applioation.t :
y 'y

4,:'J,
ot et i L LD St
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rhis seotion of the Code would: maxe it 1!60&1%10*!‘0:- np

to get a receiver appointed under seotlon m i

aamn..u by Judges Smith, Murison and Bu.lzard on the' hem

of my application on the September 1907 for leave go N ‘
_appeal to the Privy Couneil.. In India it would have been posaihlo }
to get & “peceiver appointed undnx the Indian Ingplvents Act, 3
Lat this Aet was not applied to British East Africa under :

ssotion 11 of tie Order in council of 1887. .
As it was impossible to have a receiver appointed under the
Indian civil Procedurs Gode, and as the Indian Insolvents Aot ¥
4id not apply, my only remedy was to make my application under -
tue English Bankruptoy Laws, for as 1 have pointed out section 11
of the Order in gounocil of 1897 says ®"s0 far as guch enactment’
sprocedure and practice are inappliceple the 0ivil jurisdiction
ngnall be exsrcisad undsr &nd in acoordance with the Ooumnoil and
sStatute Law of England in force at the oommencement of this order.®
The Indian Civil Procedure Jode was in thnis Case plainly in-
appliocable, 80 the English Bankruptoy Laws became applicable.
And there are 8sOme precedents on this point in the Court
law of the British rast African PT >tectorate, as was admitted by
Judge.
For this reason I made my application for a rageiving order

againat Smart, and here is where I contend that the Judge showed
a spirit of pertisanship.
on the original hearing of the bankruptoy petition on the
29th November 1806 by Judge A.F. Bonham Carter he dismissed the i
petition on the ground that wwhere part of an applied Indian Aot
vdeals with any matter i1t must be held to tteal wholly
: wwith that matter, and a larger English Stﬁt\x\gc olnmt |
vpe brought in. It is Qos-ible under the om ‘or c1vn ;
» progedure tor't co&‘lto; to get a deoree and afterwards ' ‘.
sprogeed o maxe the devtor en’ insolvent.* That this ‘
'\l & law 1: u‘ho'n by the judgment of Jud;u mlnon and A
w_m on the appéal. Moreover, hnre, as was pointod out by ny
& + € &

s
a L
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solicitor to the Juige, 1t m impossible to make the debtor an
insolvent under ssotion 544 cf the Code; @s he had been gullty
of tm unralr practices gpecified in section 351 and consegquently

; no Judge could have declared him an insolvent or appointed a '

i umog{er unnr\ aeotion 344, Yet Judge Bonham-Qarter stated in
-Audgnimt, that under these circumstances it was posaiblo

for me to make the debtor an lnaolvent.

Had nothing further occurrsd 1t could b; gaid thet Judge
Bonham Oarter was merely priltr of an error of judgment in his
interpretation of the Law. But shortly after an event occurred
which throws light on this point. The day after this judgment 3
saw Judge Bonham Carter in his chamber and in the course of &
disouseion of my cese with him I asked him if it were possible ¢
for him to enlarge on his judgment to the extent of saying ‘Q

under which Unapter of the Indian Civil Procedure Cods I sould

progeed. He replied that he had gone intc the sase: thoroughly
and that in his opinion I had no remedy under the Civil Progedure/
code. 1 am prepared to make an affidavit as to the truth of
tnis oonversation.

an hour afterwards 1 met Mr. Anderson, editor and pro-
pristor of the Mombase "Standard®*, and repeated this convarsa-
tion to him. He thereupon went to Judge Bonham—Qarter, and to}c
nim wnat I had sald and asked him whether it was true that in’ T
his opinion I had no remedy. The Judge repl,ied that it was
perfeotly true. Mr. Anderson is alsQ rndy ‘1o waxe &n affidavi

as to the correctness of this oonvs:awtlon a, ; uh'o q uﬁu

v
L i

LN 1 i

from.him giving to that effect. Yo

It 1@ on these conversaticus, ‘texen i gonneatibn with his '
Judguent in my Bankruptey Petition, tnat L u‘ly to aupport r
my o ge of unfairness in his judieial ocapacity against Ju!go .’ -

) Bonham.Oartar, In his Judgment he distinetly states that 1t wal \

poseibu 40 maxe the dedbtor &n insolvent. Yet the day after ha

adnnrtn qbnversatign to me and to Mr, Anderson that it whs im~ 8‘

Y

possible, #nd that I had ne remady .




A ‘and Gosts 6n the Judgment of iné Plet. August 1906 and Whough

"WE”'M& P, 5 o ) ! !
PUCTO e AR, .3{;2

The Judgment as I sa w would have Very serious resiilte TO¥

we . rhouhwt wes matodtoulnmmorm“rwl‘

S lord DelameFe had sgeed to indesnify pix ugh insh any M
aemages he might m\-ummuhmmnuy yet &
no means of obtaining ! maw‘muﬁh
for Smart wes in.olunt 1plg to M o=
from Lord Delmmers munnm&m “M“”&!‘(
eetate and the Juige med Ferusedile appoiny ¢ roseiver, l‘ 7,4'
acoordingly procesded to wppesl & muﬁ e m\utm
Bonham Carter, and ibe apposl was duly beard at uombask, by
Judges Hamiltionm, Bartn and Wwrison Oon ths g8th April 807, and
not at Zansivar, 1 wish to point out that the appesl OQourt for

this session was for the first time renoved from sansidar

to Mombasa, and that only one Zansiber Julge sst on the oase, ad
that Judges Ressilton and BartD had est on the original osss.

The Judges Aslivered s lOng Jm—i. muan of whish soals
irrelevant, for the subject matier of tho oass lay 1in ns Pro-
tectorate, w pat! nothing to do witn the Sultap ~ Sansiber‘s

territories, am disgisspd the sppesl o8 the ground tnat 1

-

otuld have prodesdsd under seotion B4 or the Indian Code. They
toox no notiee of uv ariginal, ponnon whioh alleged fraud so
that seotion 3Bl absdlutely prcumod nn-. §
At the ewme time two of Lhe Judges, Hamilsen and D‘l\l
abedlutely quashed Judge ponnhan Oarter's ooau& m'. *
Indian Oods custed &1l muw sanxruptoy Law amd’ iaid N
b faw that -th tey Law is ¥he i‘upun;:- ge 0 _
tpe soumtdy, anq thet pm«nmc@-t Jw » obfé:h
muﬁomﬁmhnq uuw-nu]_ .
nog ﬂm with ihe English : S-M‘. y
If the Judgment of Judges Hamilton &nd mth ba .
omwnl,n will be ee#nm tust they admit ' sohtention that .
under vprtain oivetimstaness 3t 1a possidle vo procesd under '
Wm&au, ﬂs. w qu petition




E

A

e e ..uuz law, 1s thers anything whieh would prevent

o N “.hc‘-wrer.! applioetiaq of chapter 80 of the Civil Pro-
socedure Code?! ¥e 40 nel LHLINK there la.

*Thers are in feol o prooeduroa existing. In 0
.far as tne priocedwure provided by chrapter BO of tio Code 1is
-applioadis e is not in ocnfllot with the Bngliish Law
~ar'mrMcr 1t 1s good, but wnere Chapter XX is inapplis
coub@tantiys law Of tlo Oountry mmst prevell.

«13 mmtlers wnlol are not ocowered by olapter I
of the Prooed e Oode sual for Instance as a man againet
cwhose peraon Or goods thero le no atimerment existing
epotitioniag 0 bDe mads & DANKIUpt I would necessarlily
shave to procesd undsr the Engliish varkrPtray lavw.*
*ne iwo Sudzés sl 'le¢ thers anytihing whioh would prevent

ssne oonourreni applieation of Cmapter 30 of the Jivil Procedure

«gode? Ve 40 not tRINX there As.*
{' Yel thede OLviously was sometiing to prevent mes procesding
under Chapter 80 of tne Indimn Coda. That was that Sn&rt had
besn guilty of the grossest bad falth and oonsequantly seotion
38) oame ln and prevented my obtlwainlng tus appointment of a
regelver, The Judges lav was excellent yet by 1gnowing feots,
the¥ pmf‘a Poasiple to qisuiss my apposl, ' :
p.u of unw A,Pqn Mgmu’o on me. :
velo unsycm-wmm to take u&‘oﬁqtv; 1
original petition.
v Fy mm ohma ;u.uoo in the British East mu.a
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n appuontion was ﬁn:d &» ‘
"huzm\ I@'mauc._ o And

-"t

i ]
00\11': I utarmined to carty gn appeal to fis Majesty'y Privy Oound X,
aﬂa aooordingly mgdn an application for leave to appeal. rni,

Py

€53

smber 1907 by Judges Smith,

m-ol MY, ou%onn Tonks

& Yauiges his grounds for t’ho &wuoanon, ‘he replied <

: s were that gootlon 351 made it impossible for his
ol!m\t‘ 50 *“Qwﬁ inder the Indian Oodse, -and that consequently
Englieh Bankruptey Law vecane appliublu. Tne Judges replied that
theape wme no note made by the Judges that my Counsel nad ever raised

‘snis point 1n the appeal, and that i+ was not mentioned in the

judgment.,

The jidges then suggested to ur. Tonks that they should ad journ
the applieation to the three judgses who nad heard the appeal, to
give them an opportunity of reviewing their judgment. This was done,

and the application was neard on the 13th september 1907.

“ om the 16th September 1808 the Judges delivered their Judgment,
This judgment 1 have alroedy commented upon, in my brief history
of this Oase. The three Jjudges apparently tried to justify their
former deeldgion on the ground that rraud was not mentionsed in the

wrwm of Appeal. That was certainly the case and was due to t

vilm oa.rolessness of my legal adviser Mr. Ponks, but that does A
MM

.ng\ oxonao the thx‘ee ju::lges Fraud was distinotly alleged in the

original petition; and the whole point of my Case was that 1 could
. No% nppiv uhder chapter 20 beocause rraud was alleged. And suehb
peing the gase I of necessity filed & pegitlon for a receiver-ship
W'B}’Zkliﬂh Bankruptoy Law. The Judges were well aware of this,
and ‘yet they refused appeal.
In theip J;\Amq_& 9; !optember 16th the three Judgés refuse
my leawve to"‘ulbpoizl to the .h'ivy Counoil, but say (1in substance)
!h;t. ‘Y am perfectly right as to the fact that I ocannot prooeed under
Gnapter 20 of the Oode, but mt proceed under English Bankruptocy
Law, and tmﬁ go an to say um. while they refuse to grant my 1'evavo }
to appeal to v.he' Privv gounoil, yet 1t only remains for me to satisty ]
the Court in whion I filed my petition that by reason of an allegé~ 3
tion of fraud by Smart, ssotion 351 would prevent me from succeeding 1
in & petition wnder Chapier 20 of the Oode. :
- 18 - S
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No. 2., The orminai"proeeedings against smart pord
P Delamere and Allen.

This oase ceme On pefore Judze' Kam‘llton the crm
Prosecutor wpgarfiig for the ‘@rown, while Mz’ sm aseisted
4he orown 8% my Counsel.. The oherge againet the prisoners
“wes for dofraﬁdinz ereditors; 'Swart was oharged under . gection
y2y of the Indian Penal code, snd Lord Delamers and Mr.

Allen were charged with apetting him. The grounds veing
that Smart had dishonestly released Lord pelsmers from &
claim to which he was antitled, vig: the jndemnity cleuse
in the agreement of the 12th. April 1906, with the intent o
defraud a arpditor, 1.8 myeelfl.

At the trial the defendants atd net attempt to del¥ the
charge: 1t 18 obvious that it wes impossible for them t0
deny 1t, they pased their whole defencse on a technioal point,
Mr. balel, who with Mr. Byron appea_ sor Lord Delemens,
found his defence on the fact that by sect Lons 184 and 125 of
the 1hdien gontract Act an sndemnity holdeT in order to have
any claim on the giver of an indemnity must heve pald the
amount which he ae:mms. and that so long as spart had Mot
paid anything out of ;ooxot_,-,ho had ‘no elaim or demand against

& ..

Lord Delameres

he Judge in sumingiw aid vgentiemen the la¥ quoted
wpy Mr. Dalal i rixht. There 18 therefore no ) 3

scauge of action petwesn smart, ni‘d !.erd. Dm
"m'ﬁ beinz the ocase gmart has Nno olam or d.ennd
+ to which he was 1egally onnuen. 1 shall zngi—
wrore instruct you to acquit smar‘b on w nm.n

«f < - naeeence and Lord, Delamerse and Mr. A.uen. . '1‘.“;

-- a yerdiot of net m;ty was’ aooordinslv prought ine




1 then quote sectidn 12k gnd 185 of the Indian gontract

gestion 14. "A Oontract bY wbich one Party

yrmu’ 0o qu the othar from 1osa ‘caused 1 to him Yy

the copanet of ‘the M nmsa)&t. or Y m onndmx

of any other persor, is o-x;lod a contrect of W“.

125, The Prouisee in # dontraot of :m-:usr

goting witlin %he towu of his swthoTity is enutm

to recover from ihe promisoT. N

1. All demages which e may be ouwelled to
pay in eny suit in resvect of awy matter tO which

the promise to indemnify sppliss.

2. all costse which he may be coppelled to vay

in any suc: suit if in pringing OT defending it
he did not contravens the orders of the premisor
and eoved as 1f i1t would have toen‘prmvom for him
to aet in the absence of any contract of indemnity
or if the promisoT authorized him to bping oOT
gefend the sult.

3. A1l sums of money wnich he may heve paid
under the tesms Of eny compromise iR any such suit
if the compromise Wae not contrery to0 the order of

the promiso? and wag 0R® to -nxon i1t would have

;-

peen prudent for the ;{romnoe to make in the abeonag

or eny eontrast of andsmnity or if the promipoT

:unaor;ua him te oompromise the suits

Now if these two sections be onmfully read 1'.

goBn very glearly that it 1is impossible to put such @ o

gtruotion on them as MTr. palal put on them, &nd, mquu A

Judge

endoraod py his sumnlng e

gubsections 1 & 2, of wectlon 105, say the prun)uoo is

entitled to Teeover from the promisor a1l dmmeges end a1

costs which he tay be conpeliled tO pey in any sult.

f‘

%
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s

z .?a \he
T
zruﬁ np mp“w % tevantion, ‘m ﬁm have used she
Mm’;-n peer cospuiled o Ar' m\ Wme 18 the right
vlew oan te sesr from subscollos 8 of .‘,« 125, Here ile
vords used are ‘el. BOTAY whioh he hms peld wndey thetarme of
any ocoupromise .’ Bere ihe w.rds 'may have pelds olearly show
wst the ooney must actum..y Lave Deen peld end tosy, umtil it 4s
paid the indemmity dvee rct ocmm into foree. sut 4 Je squBlly
olear ' st wubesotlons . & 2 boas & Alfferent meAning: the words
'mey DO o Tpelled to paye & ol 1mply 1hal U md\t- Aces
mot arise 1li. ihe money has sotually M‘iﬂ. bt Lapdles
of jhe’ m

1het tis oompulslor arises we mosmet Uhe
18 set 1o wors, 1.e from e mpert
tho real Dosrlryg of \me words 18 *mmy ve
\:o pay* and timt Yo ecastrugtion . balal Ql " u‘
s quite wrang. T'w feel t.al 40 --b-»uﬂ,a ‘» w‘

mum'_yuoo.ohduwr-mm.

pave paids, ancw Lhat s lisgnotien 18 arewn by t
ip toe firel oese t'w emmity oowes inlo foroe w8 00D &8 e
“.ﬂ 18 under oompulslon 10 pay ard Lhs cospUlBiOn arises

et tle pmorert adgae:t 18 glven for from tnet moment = Sutgment
ereditor 1s entit.el 10 sel 8.. the manohinery ef the law, 118

exseutions, Judgment, oe A and prooceedlnge in mfw\ay. o
work t0 ounpal tie fud e qsttor to pay, amd the fact that the
yradlmm W‘“ pou- 1o pay does m C‘L" Ahe promisor
hl givep: In the; . e

.ﬁhr ,\‘ "’

fur‘fowtn#m
same into foroe f£row nb-mtonumdn«wmtmt A
, na not, as Mr. umzmwnm.nd&%w

. 4

SO n.xu.h




gtronger, fw 1;11!1 e
ndamages he may Jpong,” fid.a ;[M
be obviously inpo.smble to say tnu ma vorca “wpad dneur br ve
compelled to )o;v mean "may actually have paidr. I quote thle
as it tends to et411 further oonfute M. palal's argument. This
being. 8Y smart in releani'g tord Delamere p).a,inly prought him- L
gelf within gectiion 424 of the Indian Penal God.e, which reads
a8 fo;lowe, vig.,
» "Whosoever dishonestly OT fraudulently conceals oOT
nremoves any property of himself or any other person or dis-
uhqn'eutly or mmmlom.ly. anisj.a in the oonoaalman‘c thareof
vor atshonestly releases &ny demand or claim to whiohvhe }‘n\
wentitled ahall be punishsd with {mprisonment of elthex ‘
-dosoription for a term whieh may extend to two years or
swith fine or with poth.*
mhe charge against Smart ariges from the words WwhOS0OVET +«-+
_dishonestly releases any olaim or demand to which he is tled"
1 tnink I have clearly shown that smart actually had & sglaim
or demand* against Lord Delamere, {.5. the olailm to be 1ng1qnn'.x1‘fied.
against ths soet and damages in the suit brought by me, “and this
clain mt f-leaasd Lord Dalamers from, and 1t ig impossible tO
look on the rolease ae other than & dishonest releuss; given as
1t was to 8s8ve Lord Delamere (‘rom the affect of the indennity
he md given, in return for a cash payment of 750, As g matter
of fact the prisonsrsnever attempted to dispute tne faal, t.hey‘
never denied the onarge, BOP di¢ any 'of then go into the witness
pox to be oross—examined, and they ..\‘\ ;mowngly be held to
admit this part of tre qhu“e ey bMQC tmu A.ﬁm -oa.uy\
on a legal qw.bm.. a mmaag of 'ogds 1m1 & Mmi‘w A
wers meyer lntonded to bear, nnd a8 la? P
on those Iom was orronw\ﬁ
Yot .the dndge at n‘nop:&.d&-ud tm- g
that the law, as daid down by Mr. Du.e.l was rigm, and lmow (3




the jury to acquit the prisonsrs. o
Hed this oase atood @lome 1t mignt have been nﬁfﬁib\‘t to
nold that the Judge was merely mistaken in his law. But t;&n in

conjunction with the Procesdings 1in pankruptey it is 1mpoasibls, ,‘
to avoid the conclusion that 1t was not a case of bad. lﬁi b;xt"'
that nere again was an anompt to shield Loxd Delwre from the
sonzequences of nis own act. As it was mpomm to aoquit Lord

Delamere, and convict Suart, the law was 80 twiqtdd as ’so ambll

them both to go free, instead of suffering )ho punis'men’t tmy
undoubtedly deserved.

Previous to this trial another incident had occurred in

october 1908 whieh I ocontend agaln shows the 1‘;Qo-sib111ty of
getting justice in British East Afrioca and to this incident I
beg to eall your Lordship's attisntion.

In Oatober 1908 my lggol adviser Mi. H.W. Buckland informed
me that Mr. Allen Soliolitor fur Suart and pord Delamere, and one
of the defendantis in the polies ocourt proceedlngs had on the 9th
gotober proposed to nim that they (Al.ien and Buckland) should go
in and work together, and that 1ir they did 80 the action (Orant
and Smart) would be &8 good as an annuity to themn, as they could
xeep it going far & year and get al. there Wes in 1it.

I at once went to the Town uagistrate's offlce and .f£iled &n

7
affidavit to this sffest. And I also wrote to his Honowr Jin.ge
Barth enclosing oopy of my afridavit, and asking for the m‘ataoﬁim
. of the Court, and 1 ask your Lordship to read this letter carefully.

In it besides referring to the affidavit 1 oalled nis Honour's
attention to the fact that on the 13th September, when I applied
fop execution against Smarc Mr. Allen had obtained a stay of
exeoution on the ground mn ford Delamere would either pay or
appeal, and that Mr. Allen took advansage of that week's stay to
got the fraudulent release exeouted and that & few days later Lord
Delamfare on oath told the Magistrete (x) that he had not instruated
Mr. Allen to appeal (2) that it was on Mr. Allen's sdvice that he
had entered into the release and pefd M £50 for same.

-
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And I pointed out to his Honour th,at Mro Allen had 7
distimtly uu«»d the court sm‘obtatm the atay of uj—

Ab‘) } : 4

And I accordingly asked for the protection Of the

v

oution.

cmu't.. 3‘

uy appiication wag heard by’ ‘sdage Barth in his ohamber
at Nairobi on the Bih. oatober. At this hearing 1 was not
present, and 1 was not even informed that it was being held

and no opportunity given me of appearing at it.

The result of the hearing was tnat on October 29th. Judge
Barth wrote me, dismiseing wmy complaint saying that vhowever
wunwise the expressions used by Mr. Allen may ve, there was
vno attempt at dishonest gollusion with Mr. Buckland, and g

Wihet there was nothing said which would warrant me teking
vany setion On the ground of improper eonduct . *

fThe next thing to heppen was that ¥r. Allén took -

oriminel proceedings egainst me in the Natrobi police court . \y
under Seation 500 of the Indian Penal Code foT defacing Mr.
Allen by using the words in peragreph 6 or the affidavit
sworn by me before the Town Magistrate on OOto\:ur 13th.
The swmnons wes {gsued on November Tth, and was' hoard on
Novembar 26tn. and p7th. and as 8 result I wds cm:mitted
for trial. 3

Tha trisl ceme On in Januarv apd the Jury brought in @
yerdict of not guilty.

Now with regard to this I will point out tw 'your
\pordship that at the hesring I was not allowed to be preum,

1 think this fact elone is sufficient to ® how how \mfairly

1

the proceeiings were conduoted. 7
In this case 1 wee pringing very grave charge against
Vr. Allen (es & resultl of 1t when my application was dis-

migsed he prosecuted me ormmuy m dofamauon) yet the

Judge geve me DO

: qamm at m _hearing or

\.




to be hun . mm i
fhe resylt o this vas that mui.-uh " \&"

I hed to fece s orimimal oherde, the criminal charge I sdamit, aia
nop trouble me much, as the jury brought in a verdiot of not
ity at once, I thlink this verdiot of net uilvy shows what &
Jury thought of Mr. Allen's persviour. It sms not glven on & ‘.‘
techniosl point. I reised the technical peini that under the

, and 9th. excepiien of munmonuu‘mr-u ovde
.cnnvu-mmm prEvALAgSn. ﬂa,- et on
Gatone ston Tomn Sriec SraFTALMS.
ammvu-um*’rmxm‘qu
t\thhnvM.‘Mﬂ’ e i

1 ¢o me: think Shere ummmuwm-ﬁo gnen

+

this. :
*his My Lord ie the aosee I wanl to Pt vefore you, and ! f.,‘ﬁ,
mze your Jerdsniy will -. ey iy garriolent ogupe far Lwiitu- *
ting s \horougd uu-twua e ﬁwmd 3-“.-
in Britiem Beey Arvioe. % Thpks?
umuﬁpu-uxwtw.w-amuuo“ §
L0 Fevever Wy rignis under Imdlesn 8ivid Procedurse Cods and
oriminal 0ofe end eiso under English BANKTUpLOY Lew. Yot 18 !
spite of all my efforts I semm 10 De s fur ore petiing Justioe
as when 1 first ocomsenced. 1
Morpever I m.mﬂﬂ'h" I met oall wmnnx-‘

al ﬂmﬂ of Mr. Allen a/moidicitoy and ofrieer or ths Jougd

munnlulvou' W

\“ ‘-#w-?.q




" B CRRES w Ve b

Before conclw ing 1 wowld 1ike to stete thet my
Lagel sAvisers Nave desefided m of Ma, u-&
vown Magistirete, 8% .W K. have wirreved
severaly frwom ¥r. Logant's decisions but 1 =n positive
tmtmtltmmmmmm\bn nis errore
gare omly srrers Of JwAgment..
« Seoube the Orown sdvossts 15 the ¢riminal 8o~
uca-muunmu. e aiwers faiz ent justy
3 -w so Judge Mpdsonts of N6 m‘mv
mw 28/07, § w= snrorwed snd balieve Shat
- n“)ﬂn. slleging rraud yes nover placed
sefeli pis, I Joow Anst w selicitor ¥Ry Tonk et Whet
nearing deliveretely evoided mexing ey M‘ 0 e
oot SdH Frend had Boms alieged snd owitiod, $hd e
dsiiberevaly svoided seking any refopsmes to that feect
in @y petitien wppealing afeinst Judge Osrter’s deoisien
Qthenst be apwursd me Anet Mo hed dene S0
\.t Judge Murisen rrvs i deciston 1n utter
w of the melin issus in 5o 0R8E, mom’
ihi ot i of courwe make hin dealde ageinst WA
m ere aguinst the Best Africen Juages,
and Wr. uu-uu-un gar My, Seart and Lord Delemeres,
ahd Wy, Topiks wy OoWR nuouu N
I nwve ne hamltation in sayiag, *if theso sorpisdite
sve investigeben or Teported ugon b¥ an Best Africen ‘
Judge® , thet the posaibility of newing justies dene u
s resote ihat Mn“m“mumm. -
xdua‘ pu«mpﬂyﬁuumxni, <.
end doudd not de o rair statament of 1y 0809, wi theyt - .

I ax siyen en oppertwuisy 4o eall ‘Witpesgas Bnd give

oy RR e f
ldm'. PP L y g ’[

¥ i AR
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ur. gox stated that the report would possibly be made

313

An 1;‘!“09118&?.10]’\ pefore Judge Smith would agsure me

by Judge smith the Prinoipal Judg'e of Zanzibar.

an impartial inguiry, and I respectfujly request that one,
be mede arid fnat T am given an apmr*xmiw to- cell and
examine any witness at the )’Jrellminar*_' enauirye.

And further I respectfully ask that something be
‘done to ox‘pedite the completion of the civil Aetion, it
has now been before the court for oOver two years, still
JLere la no proghect of ending it, and the position is
a positive danger to me.

prusting that my applioations will recelve favorabls
coneideration,

1 havs the honor t0 remeldn

My Lords,

Your obadient serv ant

2
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Sir Lucas,
Sir §. Hopwood.

Cel. | Seely.

The | Birl of Crewe.







